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T Hil incomplete state of the lectures or law, notwith.
standing the lapse of several yecurs between the time at
which those now publiched were delivered and the death
of the Author, 1s @ circumstance of which the publick
will naturally inquire the cause. The circumstance itself
s certainly much to be lamented ; but its cause presents
a subject of still deeper regree,

The law professorship, in the college of Philadelphia,
was established in the year 1790; and the Author was
appointed tae first professor.  The extent of his plan of
lectures rendered it impossible for him to go through his
whele subject in one season: three courses were neces-
sary for the purpose, The first course, which was deiie
vertd i the winter of 1790.91, consisted of those lectures

- contaimned n what the Editor has entitled the Jerst part.
The sccond course, which was, in a great measure, deli-
vered m the following winter, would have cousisted of
the remaining two parts now published., In April, 1792,
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the college of Philadelphia and the university of Penn.
sylvania were, by an act of assembly, united into one
scminary, under the latter title. A law professorship
was arected in the new seminary, and the Author again
appeinted to hil the chair; but no lectures were delivered
after the union.  The preceding course had been inter-
rapted and was not completed. The causes of these
circumstances are not within the Editor’s knowledge.
He knows, however, that, though the delivery of the
lectures was discontinued, the Author designed to com-
plete his plan for publication. ¥Yrom this design his
attention was drawn by another object of more nnpor-
tance, in which he was engaged.

In March, 1761, the housc of representatives in the
general assembly of Pennsylvania, resolved to appoint a
person to revise and digest the laws of the common-
wealth ; to ascertain and determine how far any British
statutes extended te it; and to prepare bills, containing
such alterations, additions, and improvements as the code
of laws, and the principles and forms of the constitution
then lately adopted might require. The Author was
unantmously appointed for that purpose. The nature of
the plan which he formed in consequence of this resolu-
tion, will appear {rom the following letter on the subject,
delivered to the speaker of the house of representatives
on 24th August, 1791.

SR, ,

WHILE I am employed 1n executing the trust com-
mitted 10 me by the house of representatives, it is, I
conceive, my duty, from time to time, to inform them,
through you, of the steps which I have taken, and of
thosc which I mean to take, in order to accomplish the
great end which s in contemplation.
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From the records deposited in the rolls ofiice, I have
taken an account of all the laws made in Pennsylvania
from its first settlement till-the heginning of the last ses-
sion of the legiﬁlature. They are in number one thou.
sand seven hundlred and two. “t'hetr titles I have en
tered. into a bock, in the order, usually chronological, in
which they are recorded. . On some of them, especially
those of an early date, I have made and minuted re-
marks: and have left ample room for more, in the course
of my further investigations, I have also reduced their
several subjects into ar alphabetical order, by entering
them regularly in a common place hook. 'LI'nis process
required time, and care, and a degree of minute drud-
gery ; but it was absolutely requisite to the correct excs
cution of the design. How can I make a digest of the
laws, without having ali the laws upon each head in my
view? This view can in the first instance be obtained
only by ranging them in an exact common place.

But something more must still be doae, To rank,
in a correct edition, the several laws according to their
senlority or to the order of the alphabet would, by no
means, be correspondent to the enlarged plan signified
by the resolutions of the housc. It is obvious, and it
was certainly expected, that, under each head, the dif.
ferent regulations, however dispersed, at present, among
numeroas laws, sliould, in the digest, be coliceted in
a natural series, and reduced to a just form. This I
decm an indispensable part of my business.

But the performance of this indispensable part gives

rise to a new question. In what order should the metho-
dised collections be arranged ?
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A chrondlogical order would, jrom the nathwe of

those collections, be impracticable : an alphabetical erder §

would be namatural and unsatisfactory. The order of -

legitimate system is the only one, which remains, This
order, therefore, is necessarily brought into my contem.
plation. My contemplation of it has heen attended with
the just degree of diffidence and solicitude. To form
the mass of our laws into a body compacted and syell
proportioned,” is a task of no common magnitude. Ar-
duous as it 1s, the enlarged views of the house of repre-
scntatives stimulate me to attempt it. In such an at-
tempt it will not be dishonourable—even to fail.

Of this system, I have begun to sketch the rough
outlines. In finishing them, and in filling them up, I
mean to avall myself of all ¢he assistance, which can
possibiy be derived from every example set before me.

But, at the same time, I mean to pay implicit deference -

tG none.

The acts of the legislature of Pennsylvania, though
very numerous, compose but a small proportion of: her
Jaws. The common law 13 a part, and, by far, the most
important part of her system of jurisprudence. Statute
regulations are intended only {or those cases, compara-
tively few, in which the common law is defective, or to
which it is inapplicable: to that law, those regulations
are properly to be considered as a supplement. A know-
ledge of that law should, for this reason, precede, or,
at least, accompany the study of those regulations.

- +
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“To know what the common law ways before the
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miliar but expressive manner, “1s the very lock and key
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‘making of any statute,” says my Lord Coke, in his fa-
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to set open the windows of the statute.”* To lay the
statute laws before one who knows nothing of the com-
mon law, amounts, frequently, to much the same thing as
laying every third or fourih line of a dced before one
who has never scen the residue of 1t. It would, there-
fore, be highly eligible, that, under cach head of the
statute law, the common law, relating to it, should be
inttoduced and explained. This would te a useful
commentary on the text of the statute law, and would, at
the same time, form a body of the common law reduced
inte a just and regular system.

With such a commentary, the digest which I shall
have the honour of rz2porting to the house will be accom-
panied. The constitution of the United States and that
of  Pennsylvania, compese tae supreme law of the land ;
they contain and they suggest many of the fundamental
principles of jurisprudence, and must have a governing
and an extensive influence over almost every other part
of our legal system. They should, therefore, be ex-
plained and understood in the clearest and most distinct
manner, and they should be pursued through their nu-
merous and important, though remote and widely ra-
mified effects. Hence it is proper, that they also should

be attended with a2 commentary, These commentaries

will not, however, form a part of my repor: they must
stand or all by their own merit or insignificance.

Another question, of very considerable importance,

has occwred to -ue: the result of my reflections upon
ity I beg leave to lay before the house.

a 9. IIIS. 303.

|
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In what manney should the digest of the laws of
Pennsylvania be composed ! Should it imitate the style
of the British acts of parliament and those statutes,
which have been framed upon their model—or should ig

‘be written i1 the usual forms of composition 7

To professional gentlemen it 1s well known, that, in
England, all bils were anciently drawn in the form of
petitions ; that these petitions, with the king’s answer,
were entered upon the parliament rolls ; and that, at the
end of each parliament, they were reduced into statutes
by the judges. Hence the form, ¢ may it please your
majesty, that it may be enacted” and “ be it cnacted,
&c.” This form, like many others, has been continued in
England long after the reason of it has ceased. This
form, like many others, has been introduced into the co-
Ionies; and, among the rest, into Pennsylvania, where
the reason of it rever existed. Thus almost every
-sengenice in our acts of assembly begins with a “be it
enacted.”? |

- This form, theugh without foundation in Pennsylva.

nia, is not, however, without its inconveniences. To

introduce every sentence under the gﬁvernmcht of a
verb, gives a stiffness—to introduce every sentence un-
der the government of the same verb, gives a monotony
as well as stiffncss, to the composition. To avoid the
frequent reiteration of those blemishes, the sentences
are lengthened. By being léngthened, they are crowded
with multifarious, sometimes with heterogeneous and
disjointed, circumstances and materials. Ience the ob-
scure, and confused, and embarrassed periods of a mile,
with which the statute books are loaded and disgraced.

wlyr®
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But-simplicity and plainness and precision should
mark the texture of a law. It claims the obedicnce~—

it should Le level tn the undersianding of all,

By the first assemnbly of Pennsylvanta an act was made
¢ for teaching the laws in the schools,”®  This noble
regulation is countenanced by the aathority anid cxawpie
of the most ¢nlightened notions and men.  Cicero® in-
forms us, that when he was a boy, the laws of the twelve
tables were learned ¢ ut necessarinm carmen,’” us a picee
of composition at once necessary and entertaining, The
celebrated Jegislator of the Cretans used all the precau.
tions, which human prudence could suggest, to inspire
the vouth with the greatest : :spect and attachment io
the maxims :nd customs of the state. This was what
Plato found most admirable ir the laws of Minos.

It youth shouvld be educated in the knowledge Lmrl}

i

)

i

Iove of the laws: it follows, that the laws should bel
proper objects of their attachment, and proper subjects %2
of their stuay.  Can this be said concerning a statute |

book drawn up in the usual style and form? Would any
one select such a composition to forta the taste of his:

son, or to iuspire him with a relish for literary accom-

!
+
§
*

]
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phshments? It has been remarked, with truth as s u::»‘l1

2s wit, that one of the most irksome penalties, which ¢

could be inflicted by an act of pacliament, would be,?

to compel the culprit to read the statutes at large from ?

But the knowledge of the laws, useful to youth is

incumbent on those of riper years.

b R, O.bagk, A, p. 22.
VYOL. I. A

¢ Deleg. ) 2. ¢, 23
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From the manner, in which other law books, as well ag
statute laws, are usually written, it may be supposed that
law is, in its nature, unsusceptible of the same simplicity
and clearness as the other sciences. It 1s high time that
law should be rescued {rom this Injurious imputation, §
Like the other sciences, it should now enjoy the advan. :
tages of light, which have resulted from the resurrection :
of letters; for, like the other sciences, it has suffered !
extremcly from the thick veil of mystery spread over it 3
in the dark and scholastick ages. *

Both the divinity and law of those times, says Sir
William Blackstone,a were frittered into logical dis-
tinctions, and drawn out into inectaphysical subtilties,
with a skill most amazingly artificial. Law in particular,-
which (bting intended for universal reception) ocught tu
be a plain rule of action, became a science of the greatest
intricacy ; especially when blended with the new and
oppressive refinements ingridfted upon. feodal property:
which refinements were, from time to time, gradually
introduced by the Norman practitioners, with a view to
supersede (as they did 1n a great measure) the more

ﬁlf_),,q,l;nz;:l__',a, but the more free and intelligible, maxims Gf
} distributive justice among the Saxons.
’

-

3 s were the divinity and the law, such likewise was
73 the ph11050p]1y of the schools during many ages of dark.
ﬁne:«s and barbarism. It was fruitful of words, but barren
- of works, and admirably contrived for drawing a veil

| § over human i ignorance, and putting a stop to the progress

of knowledge.® But at last the light began to dawn.
It has dawned, however, much slower upon the law,

Bl Com. 410. 2. Id. 58. ¢ Reid, Kss. Int. 197.
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celebrated Beccaria,f ¢ are always several ages behind >
the actual improvement of the nation which they goveru.” !

If this observation is true, and I believe it to be true,

with regard to law in general ; 1t 1s peculiarly true, and

its truth is of peculiar importance, with regard to cri-
.minal law in particular. It 1s the observation of Sir

' William Blackstone, that, in every country of Europe,
! the criminal is more rude and imperfect than the civil
'law. Unfortunate it is' that this should be the case.
For on the ¢xcellence of the criminal law the liberty and .

happiness of the citizens chiefly depend.

than uponreligion and philosophy. “ The laws,” says the j ;

e

We are told by Montesquieu, that the knowledge,
with regard to the surest rules, observed in criminal
judgments, is more interesting to mankind than any other
thing in the universe. We are told by him -furtner,
that liberty can be founded only on the practice of this
knowledge. But how can this knowledge b2 acquired—
how can it become the foundation of practice, if the laws,
and particularly the criminal laws, are written in a man-
ner in which they cannot be clearly known or understocd.

Deeoly penetrated with the truth and the force of
these remarks, which are supported by the most respec-
table authorities, [ shall not justly incur the censure of

?mnovatlon, if I express my opinion, that the Jaw should
{be_written in_the_same_manner, which. we_use when
§‘??._Y*’mc on other subjects, or other sciences. This

manner has been already adopted, with success, in the
Constitution of the United States, and in that Of Penn-

sylvania.

£ C, 929,
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As, however, the observations, which I have made
and quoied, bear particularly upon the criminal code;
I propos: to make, in that code, the first experiment of
their justness and efhicacy.

The criminal law, though the most important, 1s by
far the least voluminous part of the system; and it can
be casily formed into a separate report. This I mean to
do. By doing so, I shall have a fair opportunity of -
exhibiting a specimen of the manner and the merits both
of my plan and of its cxecution,

"To the Speaker of the Heuse of
Reprasentatives.

In the execution of this plan, the Author made very
considerable progress. It had been undertaken, how-
ever, under the authoriv; of only one of the houses of the
assembly, without the sanction of the other; and, in the
course of its execution, it was found, that the want of
legislative sanction, and of a provision for making pecu-
niary compensation to persons necessarily employed as
assistants In a work of so mauch labour and importance,
joined with the difficulty of obtaining many useful and
necessary books connected with the subject of the work,
had retarded its progress, and thrown considers!: 1mpe-
diments in the way of its completion. An attempt was
made to remove these obstacles ; and a bill was péss.cd
for that purposc by the house of representatives; but it
wag unfortunately negatived by the senate., The design
of framing a digest under the authority of the legislature
was, of course, relinquished. But the Author still con-
tcmplated the execution of a similar design, as a private
work ; supported only by his own name ; and it occupied,
for a long time, his assiduous attention. He had, ina
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great degree, prepared the materials; but did not live to
arrange them, and compose the contemplated digest.

From these causes, the lectures continued in the state,
in which they now appear. The Editor has not thought
himself at liberty to make any alterations in the language
of the Author : the lecturing style is, thércfore, rétained.
He has, however, been obliged to adopt a division not,
perhaps, strictly in unison with that style, but the only
one whick was in his power-—that into parts and chapters,
according to the subjects, They were never divided by
the Author into distinct lectures; as, according to his
mode of delivering them, they were frequently attended
with recapitulations, and often embraced parts of his
observations on different subjects.

Of the other parts of the contents of these volumes,
the'tracts on the legislative authcrity of parliament over
the colonies, and on the Bank of North America, were
before published ; as were al-o the speech in convention
on 26th November, 1787, and the oration on 4th July,
1788. These, with the other speeches now published,
appear to have been selected for pubiication by the Author
himself. His charges to grand juries in the federal courts,
the Editor has not thought it proper to insert; because,
as they related generally to the history, powers, and duties
of juries, the contents of them are to be found in the lec-
tures. One, however, he has selected and inserted, be-
cause 1t contains a concise and handsome view of the
criminal iaw of the United States, nearly as it stands at

present, and many important observations not 1o be found
in the other works.

Ot the value and merit of these volumes, the Editor
will say nothing. He leaves that subjcc: to the judgment

¢

;’

L
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of those who can estimate them with greater impartiality,
In some parts, perhaps, they want that degree of polish,
which the farther attention and corrections of the Author
might have bestowed on them; and repetitions, which
sometimes occur, and which, 1n lectures delivercd, are not
on'y excusable but proper, would probably not have been
met with, had they been corrected by himself for the
press. On the whole, however, the Editor trusts, that
they will not be thought unworthy, either in style or
sentiment, of the reputation of their Author.

pf



’ CHAPTER Il

OF THE GENERAL PRINCIPLES OF LAW AND
OBLIGATION.

ORDER, proportion, and fitness pervade the unlverse,
Around us, we see; within us, we feel; above us, we
admire a rule, from which a deviation cannot, or should
not, or will not be made.

On the inanimate part of the creation, are impressed
the continued energies of motion and of attraction, and
other energies, varied and yet uniform, all designated and
ascertained. Animated nature is under a government
suited to every genus, to every species, 2ud to every
individual, of which it consists. Man, the nexus utrius.
que mundi, composed of a body and a soul, possessed of
faculties intellectual and moral, finds or makes a system
of regulations, by which his various and important
nature, in every period of his exmence, and in every
situation, in which he can be placed, may be preserved,
improved, and perfected. The celesiial as well as the
terrestrial world knows its exalted but prescribed course.
This angels and the spirits of the just, made perfect, do
“clearly behold, and without any swerving observe.”
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Let humble reverence attend us as we proceed. The
great and incomprehensible Author, and Preserver, and

Ruler of all things——he himself works pot without an.
gterpal decree,

Such—and so uniyersal is law. “Her seat,” to use the
sublime language of the excellent Hooker,® ‘tis the
bosom of God; her voice, the harmony of the world;
all things in heaven and earth do her homage ; the very
least as feeling her care, and the greatest as not exempted
from her power. Angels and men, creatures of every
condition, t' 1zh each in different sort and manner, yet
all with uniform consent, admiring her as the mother of

their peace and joy.”

Before we descend to the consideration.of the several
kinds and parts of this science, so dignified and so diveér.
sified, it will be proper, and it will be useful, to contem.
plate it in one general and comprehensive view; and to
select some of its leading and luminous properties, which
will serve to guide and enlighten us in that long and
arduous journey, which we now undertake.

It may, perhaps, be expected, that I should begin
with a regular definition of law. I am not insensible of
the use, but, at the same time, I am not insensible of the
abuse of definitions. In their very nature, they are not
calculated to extend the acquisition of knowledge, though
they may be well fitted to ascertain and guard the limits
of that knowledge, which is already acquired. By
definitions, if made with accuracy—and consummate
accuracy ought to be their indispensable characteristick

t Hooker 34,
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—ambiguities In expression, and different meanings of
the same term, the most plentiful sources of errour and
of fallacy in the rcasoning art, may be prevented ; or, if
that cannot be done, may be detected.  But, on the other
hand, they may be carried too far, and, unless restrained
by the severest discipline, they may produce much con.
fusion and mischief in the very stations, which they are

placed to defend.

You have heard much of the celebrated distribution
of things Into gencra and species.  On that distribution,
Aristotle undertook the arduous task of resolving all
reasoning 1nto 1ts primary elements; and he erected, or
thought he erected, on a single axiom, alarger system of
abstract truths, than were before invented or perfected
by any other philosopher. The axiom, from which he
sets out, and in which the whole terminates, is, that
whatever 1s predicated of a genus, may be predicated
of every species contained under that genus, and of every
individual contained under every such snecies.a  On that
distribution hkewise, the very essence of scientifick
definition depends: for a definition, strictly and logically
regular, * must express the genus of the thing defined,
and the specifick difference, by which that thing is dis-
tinguished from every other species belonging to thas

genus.”’Y

IFrom this definition of a definition—if I may be par-
doned for the apparent play upon the word—it cvidently
appears that nothing can be defined, which does not de
- note a species; because that only, which denotes a 3pe-
ctes, can have a specifick difference.

Y 1, Gill. (4to.) 690. v Reid’s Ess. Int. 10, 11,
VOL. 1. 1



58 LECTURLS ON LAW.

But further: aspecifick difference may, in fact, exist,
gnd yet language may furnish us with no words to ex.
press it.  Blue is a species of colour; but how shall
we express the specifick difference, by which blue is dis.
tinguished from green?

Again: expressions, which signify things simple, and
void of all composition, are, from the very force of the
terms, unsusceptible of defimition. It was one of the
capital defects of Aristotle’s philosophy, that he at.
tempted and pretended to define the simplest things.

Here it may be worth while to note a diffcrence be-
tween our own abstract notions, and objects of nature,
The former are the productions of our own minds; we
can therefore define and divide them, and distinctly
designate their limits, But the latter run so much into
one another, and cheir essences, which discriminate
them, arc so subtile and latent, that it 1s always difficult,
often impossible, to define or divide them with the ne.
cessary precisio.  We are in danger of circumscribing
nature within the bounds of our own notions, formed,
frequently, on a partial or defective view of the object
before us. Fettered thus at our outset, we are restrain-
ed in our progress, and govein the course of our in-
quiries, not by the extent or varicty of our subject, but
by our own preconceived apprehensions concerning it.

This distinction between the objects of nature and
our own abstract notions suggests a practical inference.
Definitions and divisions in municipal law, the creature
of man, may be more useful, because more adequate
and more correct, than in natural objects.
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By some philnsophers, definition and division are con-
<idered as the two great nerves of science. But unless
they are marked by the purest precision, the fullest com-
prehension, and the most chastised justness of thought,
they will perplex, instead of unfolding—they will dark.
en, instead of illustrating, what 18 meant to be divided
or defined. A defect or inaccuracy, much more an im-
ptopricty, in a definition or division, more especially of
s first principle, will spread confusion, distraction, and
contradictions over the remotest parts of the most ex-
tended system.

Errours in science, as well as in life, proceed more fre.-
quently from wrong principles, than from ill drawn cone
sequences.  Prava regula prima may be the parent of
the most fatal enormities. '

The higher an edifice is raised, the more compactly
it is built, the more precisely it 1s carried up in a just
direction—in groportion to all these excellencies, a rent
i the foundation will increase and become dangerous.

The case is the same with a radical errour at the foun.
dation of a system. ‘T'he more accurately and the more
ingeniously men reason, and the farther they pursue their
reasonings, from false principles, the more numerous and
the more inveterate will their inconsistencies, nay, their
absurditic; be. One advantage, however, will result—
those absurdities and those inconsistencies will be more
easily traced to their proper source. When the string of
amusical instrument has a fault only in one place, you
know immediately how and where to find and correct it,

Influenced by these admonitory truths, I hesitate, at
present, to give a definition of law. My hesitation is
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increased by the fate of the far greatest number of thase,
who have Liilierto attempted 1t.  DHany, as it is uatura
to suppnsc, and laboured have been the efforts 1 infold
law within this scientifick circle; but little sattsfactione.
Biitle instruction has Leen the vesult.  Almost every wei.
ter, sonsible of the Jdefects, the inaccuractes, or the im.
proprictics af the Jdelinitions that have gone belore hims
has endeavour2d to supply their place with sometling, ir
his own opinlcn, move nroper, more accurate, and more
complete. fie has heen {reated Ly s successours, as
his predecessors havs been treated by him: and his defi.
nition s Iad only the edect of adding oae more to the
lepgihy Wwogand ste This I know, becanse I have
caken fhe trerbis o read thesw w great numbers; but
becnass 2 hnve iaken the trouble to read them, I will
spir.: v the trousic of hearing them-——at least, the
preatest poirt 1l them,

E:',:.u;r.‘ of them, indeed, have a claim to attention:
o1, 1 particular, will dem'md it, for reasons striking
tH B | |30 \Vﬂrtl‘l[—m f mean tH:lE gwcn U)‘ Lll\.f Ct:uuuuutﬁtﬁr v

the laws of England.

Lct us proceed carefully, patiently, and minutely to
exaqine it. If I am not deceived, the examination will
richly compensate all the time, and trouble, and inves.
tigation, that will be allotted to it ; for it wili be uncoms-
monly fruitful in the prmc:plea, and in the consequences
of the great truths and 1mportant disquisitions, which
it will lead in review before us.

“ Law,” says he, * in its most general and compre.
hensive sense, signifies arule of action.” ¥ In its proper

1. Bl. Com. 38.
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e-aigﬁ'iﬁa‘:a,ticm,, a rule is an nstrument, by which axght
P e SHOTTest and truest of all—may be drawn from
oue point t¢ another.  In its moral or figurative sense,
it denotes a principle or power, that directs a man surely

and concisely to attain the end, which he proposes.

Law is called a rule, in order to distinguish it from
a3 sudden, a transient, or a particular order: ypifor«

wity, permancncy, stability, characterize a law.

Again; law is called a rule, to denote that it carries
along with it a power and principle of obligation. Con-
cerning the nature and the cause of obligation, much
ngenious disputation has been held by philosophers and
writers on jurisprudence. Indeed the sentiments enter-

‘tained concerning 1thave been so various, that anaccounc
of them would, in the estimation of my Lord Kaims, be
a * delicate historical morsel.”

This interesting subject will claim and obtain our
attention, next after what we have to say concerning law
in general.

When we speak of a rule with regard to human con-
duct, we imply two things. 1. That we are susceptible
of direction. 2. That, in our conduct, we propose an
end. ‘The brute creation act not from design. They
eat, they drink, they retreat from the inclemencies of
| the weather, without considering what their actions will
ultimately produce. But we have facultics, which enable
us to trace the connexion between actions and their
‘effects; and our actions are nothing else but the steps

x 1, Bl, Com. 44.
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which we take, or the means which we employ, to carry
into exccution the effects which we intend.

Hooker, I think, couveys a fuller and strongcr con.
ception of law, when he tells us, that ¢ it assigns unte
each thing the kind, that it maoderates the force and
power, that it appoints the form and measure of work.
ing.”” Not the direction merely, but the kind also,
the energy, and the proportion of actions is suggested in
this description.

Some are of opinion, that law should be defined * “ a
rule of acting or not acting;” because actions may be
forbidden as well as commanded. But the same excel.
lent writer, whom I have just now cited, gives. a very
proper answer to this opinion, and shows the addition to
be unnecessary, by finely pursuing the metaphor, which
we have already mentioned. * We must not suppose
that there needeth one rule to know the good, and another
to know the evilby. For he that knoweth what is straight,’
doth even thereby discern what is crooked. Goodness
1 ACLIoNS 15 11Ke tHitv sit uishiucaa; WwiCIOio e 1hat 'i‘ihiéh |

is well done, we term right.,” "

After this dry description of the literal and metapho.
rical meaning of a rule, permit me to relax your strained
zttention by a critical remark. In the philosophy of
the human mind, it is impossible altogether to avoid
metaphorical expressions. Our first and most familiar
notions are suggested by material objects ; and we cannot
speak intelligibly of those that are immaterial, with-
out continual allusions to matter and the qualitics of
matter.

y Hooker 2. £ Daws. Orig. Laws, 4. 14. 2 Hooker 11.
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Besides, in teaching moral scicnce, the use of meta.
phors 18 not only necessary, but, if prudent, and honcst,
and guarded, it is highly advantageous. Nature has
endowed us with the faculty of tmagination, that we may
be enabled to throw warming as well as enlightening
rays upon truth-—to embellish, to recommend, and to
enforce it. Yruth may, indeed, by reasoning, be rendered

evident to the understanding; but it cannot reach the
heart, unless by means of thc imagination. To the

imagination metaphors are addressed,

From this short excursion into the field of criticism,
letus return to our legal tract. Law isarule “prescril)ed."
A simple resolution, confined within the bosom of the
legislator, without being notified, in some fit manner, to
those for whose conduct it is to form a rule, can never,
with propriety, be termed alaw.

‘“Tnere are many ways by which laws may be made
suficiently known. They may be printed and publiahed.
Written copies of them may be deposited in publick

l"lﬂﬁ-ﬂn i TRy ﬂi—‘-qﬁ“-rllﬁnﬁﬂ L e el e e, el = ---all.---.-d-n-..l-- ‘

ssaul aLSy U ULiilh paalis, Yaloi L LYLLY LU HLAC L ulny

have an opportunity of perusing them. They may be
proclaimed in general meetings of the pcople. The
knowledge of tiem may be disseminated by long and
universal practice. ** Confirmed custom,” says a writer
on Roman jurisprudence, **is deservedly considered as
a law. For since written laws bind us for no other
reason than because they are received by the judgment
of the people ; those laws, which the people have approv-
ed, without writing, are also justly obligatory on all,
For where is the difference, whether the people declare
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their will by their suffrage, or by their conduct? This
kind of law 1s said to be established by Ymanners, <

Of all yet suggested, the mode for the promulgation
of humuan laws by custom scems the most significant,
and the most effectual. It involves in it internal evidence,
of the strongest kind, that the law has been introduced
by common consents and that this consent rests upon the
most solid basis—experience as well as opinion.  Thig
mode of promulgation points to the strongest character.
stick of libt:rty, as well as of law. For a consent thus
practically given, must have been gwen in the freest and
\most unbiassed manncr.

With pleasure vou anticipate the prospect of a specics
of law, to which these remarks have already directed
your attention. If it were asked—and it would be no
improper question—who of all the makers and teachers
of law have formed and drawn after them the most, the
best, and the most willing disciples; it might be not

untruly answered—custom,

L.aws may be promulgated by rcason and conscience,
the divine monitors within us. They are thus known
as effectually, as by words or by writing: indeed they
are thus known 1n 2 manner more noble and exalied.
For, in this manner, they may be said to be engraven by
God on the hearts of mnen: in this manner, he 1s the
promulgator as well as the author of natural law.

bD. L 1.t. 3.32. p. 1.

¢ The first written laws in Greece were given only six eentaries
before the christian era~—1, Gill. 7. (4t0.)
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If a simple resclution cannot have the force of alaw
before it be promulgated ; we may certainly hazard the
position—that it cannot have the force of a law, before
jtbe made : inother words, that ex post fucto instruments,
claiming the title and character of laws, are impostors.
| Peculiarly striking, vpon this subject, are the senti-
ments of the criminal and unfortunate Straftord. I call
him criminal, becausce he acted ; I call him unfortunate,
becausc he suffered, against the laws of his country. His
gentiments must make a deep impression upon others ;
because, when he spoke them, he must have been deeply
impressed with them himself. When he spoke them,
he stood under a bill of attainder, suspended only by the
slender thread of political justice, and ready, like the

sword of Damocles, to fall on his devoted head. Do

we not live By laws? And must we be punished by laws
before they are made? Far better were it to live by no
laws at all, than to put this necessity of divination upon
a man, and to accuse him of the breach of a law, before
it be a law at all.”

In criminal jurisprudence, us statute, with one

face looking backward, and another leoking forward, is
2 monster indeed.

The definition of law in the Commentaries proceeds
in this manner. ** Law is that rule of action, which is
prescribed by some superiour, and which the inferiour
is bound to obey.” A superiour! Let us make asolemn
pause—Can there be no law without a superiour? Is it
essential to law, that infcriority should be involved in

d Whitlocke 230.

VOL, I. X
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the obligation to obey it/ Arc these distinctions at the
root of a/l legislation ?

There is alaw, indeed, which flows from the Supreme
of being-~a law, more distinguished by the goodness,
than by the power of its allgracious Author. But there
are laws also that are human; and does it tollow, that,
in these, a charucter of superiority is inseparably attached
to him, who makes them; and that a character of
inferiority 13, in the same manner, inseparably attached
to him, for whom they are made? What is this supe.
riority? 'Who is this superiour? By whom 1s he con.
stituted ! Whence is his superiority derived?! Does iy
flow from a source that is human? Or does 1t flow from
a source that is divine ?

From a human source it cannot flow ; for no streamy
issuiing from thence can rise higl.cr than the fouatain,

If the prince, who makes laws for a people, is supe-
riour, in the terms of the definition, to the people, who
are to obey ; how comes he to be vested with the supe-
riority over them ?

If I mistake not, this notion of superiority, which is
introduced as an essential part in the definition of alaw-—
for we are tcld that a law clways® supposes some supe-
riour, who is to make it—this notion of superiority
contains the germ of the divine right—a prerogative
impiously attempted to be established—of princes, arbi-
trarily to rule; and of the corresponding obligation—a’
servitude tyrannically attempted to be imposed——on the
people, implicitly to obey.

¢ 1. Bl, Com, 43.
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Despotism, by an artful use of ‘**superiority” in po.

titicks ; and scepticism, by an artful use of ‘“ideas” in
metaphysicks, have endeavoured-—and their endeavours
have frequently been attended with too much success——to
destroy all true liberty and sound philosophy. By their
baneful effects, the science of man and the science of
gevernment have been poisoned to their very fountains,
But those destroyers of others have met, or must mect,
with their own destruction,

We now sce, how necessary it i8 to lay the founda.
tions of knowledge deep and solid. If we wish to build
upon the foundations laid by another, we see how ne-
cessary it 19 cautiously and minutely to examine them.
If they are unsound, we see how necessary it is to re-
move them, however vencrable they may have become
by reputation ; whatever regard may have been diffused
over them by those who laid them, by those who built
on them, and by those who have supported them.

But was Sir William Blackstone a votary of despotick
power? I am far from asserting that he was. I am
equally far from believing that Mr., Locke was a friend
to Inhdelity. DBut yet It 18 unquestionabie, that the
writings of Mr. Locke have facilitated the progress, and
have given strength to the effects of scepticism,

The high reputation, which he deservedly acquired
for his enlightened attachment to the mild and tolerating
doctrines of christianity, secured to him the esteem and
confidence of those, who were its friends. The same
high and deserved reputation inspired others of very
different views and characters, with a design to avail
themselves of its splendour, and, by that means, to
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diffuse a fascinating kind of lustre over their own tryets
of a dark and sable hue. The consequence has been,
that the writings of Mr. Locke, one of the most able,
most sincere, and most amiable assertors of christianity
and true philosophy, have been perverted to purposes,
which hc would have deprecated and prevented, had hie
discovered or foreseen them.

Berkeley, the celebrated bishop of Cloyne, wrote his
Principles of human Knowledge—a book intended to
aisprove the existence of matter—with the expressview
of banishing scepticism both from science and from reli.
gion. He was even sanguine in his expectations of suc-
cess.  But th= event has proved that he was egregiously
mistaken ; for it 1s evident, from the use to which later

authors have applied it, that his system leads directly to
universal scepticism.

Similar, though in an inferiour ‘degree, have been,
and may be, the fate and the influence of the writings
and character of Sir William Blackstone, even admitting
that he was as much a friend to hiverty, as Locke and
Berkeley were friends to religion,

But in prosecuting the study of law on liberal princi.
ple« and with generous views, our business 18 much less
with the character of the Commentaries or of their au-
thor, than with the doctrines which they contain. It
the doctrines, insinuated in the definition of law, can
be supported on the principles of reason and science ;
the defence of othev principles, which I have thought to
be those of liberty and just government, becomes—I am
sorry to say it—a fruitless attempt.
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Sir William Blackstone, however, was not the first,
gor has he been the lust, who has defined law upon the
same principles, or upon principles similar and equally
dangerous.

This subjcct 18 of such radical importance, that it
will be well worth while to trace it as far 73 our mate-
rials can carry us; for errour as well as truth should be
examined historically, and pureued back to its original

springs.

By comparing what iz said i the Comimentaries on
this subject, with wlat is mentioned concerning it in the
.system of morality, jurisprudence, and politicks written
by Baron Puffendorff, we shall be satisfied that, from
- the sentiments and opinions delivered mn the last men-
tioned performance, those In the first mentioned one
have been taken and adopted. ¢ A law,” says Puffen-
dorff, ““is the command of a superiour.,”’ ‘A law,”
says Sir William Blackstone, “always supposes some
superiour, who is to make it.” ®

¢

The introduction of superiority, as a necessary part
of the definition of law, is traced from Sir William
- Blackstone to Puflfcadorfl. This definition of Puffen-
dorff is substantially thc same with that of Hobbes.
“ A law is the command of him or them/! that have the
sovereign power, given to those that be his or their sub.
jects.,”™ it is substantially the same ulso with that of
Bishop Sauiderson.  “ Law is arule of action, imposed|
on a subject, by one who has power over him.”"

e

' Puff.B. 1. ¢. 2. 8.6, p. 16. B. 1. ¢. 6. 5. 1. 2, p. 56, 57.

£ 1.Bl.Com.43. h 4. Dagge 95.96. i Daws. Orig. L. 3,
cites Saund, Przl, 5.8, 3.
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Let us now inquire what is meant by superiority,
that we may be able to ascertain and recognise those
qualities, inherent or derivative, which entitle the gy.
periour or sovereign to the transcendent power of im.
posing laws.

We can distinguish two kinds of superiority. 1. A
superiority mercly of power. 2. A superiority of
power, accompanicd with a right to exercise that power.
Is the first sufficient to cntitle its possessor to the cha.
racter and office of a legislator? If we subscribe to the
doctrines of Mr. Hobbes, we shall say, thatitis, “Tg
those,” says he, ** whose power is irresistible, the domi.
nion of all men adhereth naturally, by their excellence
of power,” ¥

‘T'his position, strange as it 1s, has had its advocates
in ancient as well as in modern times. Even the accom-
plished Athenians, who excluded it from their municipal
code, seem to have considered it as part of the received
Inw of nations. ¢ We follow,” says their ambassadenr
in the name of his commonwealth, ¢“the common na-
ture and genius of mankind, which appoints those to be
masters, who arc superiour in strength. We have not
made this law ; nor are we the first, who have appealed
to it. We received it from antiquity : we are determi-
ned to transmit it to the most distant futurity: and we
claim and nse it in our own case.” !

Brennus, at the head of his victorious and ferocious
Gauls, with more conciseness, and with a less striking

kx De Cive 187, (Puff. 64.) I'Puff. 65. (Thucyd. 1. 5, ¢, 105)
. Anac. 351.
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‘nconsistency of character, tells the vanquished Romans
womnia fortium esse.”™ Every thing belongs to the -

bold and the strong.

The prudent Plutarch thinks it *the first and princi-
pal law of nature, that he whose circumstances require
protection- and deliverance, should admit him for his
ruler, who is able to protect and deliver him.”"

For us, 1t is sufficient, as men, as citizens, and as
states, to say, that power is nothing more than the right
of the strongest, and may be opposcd by the same right,
by the same means, and by the samc principles, which
are employed to establish it. Bare force, far from pro-
ducing an chligation to obey, produces an obligation to‘

resist.

Others, unwilling to rest the office of legislation and
the right of sovereignty simply on superiority of power,
have to this quality superadded preeminence or supe-
riour excellence of nature.

Let it be remembered all along, that I am examining
the doctrine of superiority, as applied to human laws,
the proper and immediate object of investigation in
these lectures. Of the law that 1s divine, we shall have
occasion, at another time, to speak, with the reverence
and gratitude which become us.

“Itis a law of nature,” says Dionysius of Halicar-
hassus, “common to all men, and which no time shall
disannul or destroy, that those, who have more

m Puff, 65. (Livy.)  » Puff, 65. (Plut. in Pelop.)
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aireneily 4l d: cocitonee, shall buny nule over those, whe
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Becnuse Cleers, by a beautiful metapnor, c?f'ai:rihf:;
the COVErNNCtE of the other POWLTS of the ming as as.
signed, by mature, to the understanding; doves it follew
¢hat, in strict propriety of reasoning, the right of legis.
lation is annexed, without sy assignment; o supeiicu

xeellense !

Aristotle, it seems, has said, that il o mon ceidd be
found, cucailing In aff virtues, such an wnc would Lave
a juir titic 1o be king., These words may well Le undes
StOGH a5 conveyling, and probably were inteuded 10 con-
vey, only this unguestionable irath—tuat execlioned |
every virtue furnished the strongest recoramendatiol
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found, on inguiry, to be uarensonable, silence ail repres
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o Puff, 65, (Diok, HaLl b, 1. . 5.)!
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favourable te ccience. —dmplicit confidence “is_its beue.
Let us adopt—for it is necessary, in the cause of truth
and freedom, that we should adopt—the manly expostu-
fation, which the ardent pursuit of knowledge drew from
the great Bacon—~* Why should o few received authors
stand 1 like Iercules’s columns, beyond which there
should be no sailing or discovery?”

b

To Aristotle, more than to any other writer, either
pncient or modern, this expostulation is strictly applica.
ble. Hear what the learned Grotius says on this subject.
“ Among philosophers, Aristotle deservedly holds the
chief place, whether you consider his method of treating
subjects, or the acuteness of his distinctions, or the weight
gof his reasons. I could only wish that the authority of
this great man had not, for some ages past, degenerated
into tyranny ; so that truth, for the discovery of which
Aristotle took so great pains, is now oppressed by nothing
more than by the very name of Aristotle,”?

Guided and supported by the sentiraents and by the
conduct of Grotius and Bacon, let us proceed, with
freedom and candour combined, tu examine the judg
ment-~though I am very doubtful whether it was the
judgment—o0f Aristotle, that the right of soverelgnty 13!
scunded on superiour excellence.

T'o that superiority, which attaches the right to com-
mand, there must be a corresponding inferiority, which
imposes the obligation to obey. Does this right and this
obligation resule from every kind and every degree of
superiority in one, and from every kind and every

P GI‘O- PI‘\BL 28-
VOL. I. L
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depree of inferiority in another? How 1s excellence to
be rated or ascertained? .

Letus sunpose three pevsons in three different grades
of cxcellence. Ishie inthe lowest to receive the law .
mediately from him in the highest ! s he mn the highest
to give the law immediately to lim in the lowest grade?
Or is there to be a gradation of law as well as of excel.
lence? Is the command of the first to the third to be
conveyed through the medium of the second? Is the
obedience of the third to be paid, through the same
medium, to the first? Augment the nuinber of grades,
and you multiply thc confusion of their intricate and
endless consequences. B

Is this a foundation sufficient for supporting the solid
and dyrable superstructure of Jaw? Shall this foundation,
insufficient as it is, be laid in the contingency—ailowed
to be improbable, not asserted to be even possible—* 1if,

2 man can be found, excelling in all virtues:”

Had it been the intention of Providence, that some
men should govern the rest, without thcir consent, we
should have seen as indisputable marks distinguishing
these superiours from those placed under them, as those
which distinguish men from the brutes. The remark of
Rumbald, in the nonresistance time of Charles the second,
- evinced propriety as well as wit.  Xle could not conceive
that the Almighty intended, that the greatest part of
mankind should come into the world with saddles on
their backs and bridles in their mouths, and that a few

should come ready booted and spurred to ride the rest
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wo death.?  Still more apposite to our purpose is the
suying of him, who declared that he would never sube
gcribe the doctrine of the divine cirht of pringes, till he
heheld subjects born_with buncnes on thelr backs, like
camels, and kings with combs on their heads, like cocks;
from which steiking marks it mught indeed be collested,
ehat ‘the former were designed to labour and to “uﬂ‘p,,
- the latter, to strutand to crow.”

Ry e ]

L

hese pretensions to superiority, when viewed from
¢he proper point of sight, appear, indced, absurd and
ridiculous. But these pretensions, absurd and ridiculous.
as tbey are, when rounded and gilded by flattery, and.
swallowed by pridc, have become, in the breasts of prin-
ces, a deadly poison to their own virtues, and (o the
happiness of their unfortunate subje~ts. Those, who
have been bred to be kings, have generally, -by the pros-
tituted views of their courtiers and instructors, been
taught to esteem themsclves a distinct and superiour
species among men, in the same manner as men are
a distinct and superiour species among animals.

Lewis the fourteenth was a strong instance of the
effect of that inverted manner of teaching and thinking,
which forms kings to be tyrants, without knowing or
even suspecting that they are so. That oppression,
under which he held his subjects, during the whole
course of his long reign, proceeded chiefly from the
principles and habits of his erroneous education. By
this, he had’ been accnstomed to consider his kingdom
as his patrimony, and his power over his subjects as his
rightful and undelegated inheritance. These sentiments

% 1. Burgh. Pol. Dis. 3, r Boling. Rem. 209.
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~ were 3o deeply and strongly imprinted on his mind, thas
when one of his ministers reprosented to him the miser.
able cendition to which those subjects were reduced, and,
in the course of his representation, frequently used the
word ¢ Petat,” the state; the king, though he felt the
truth, and approved the substance of all that was said, vet
was shocked at the frequent repetition of the word
“Petat,” and complained of it as an indecency offered to
his person and character.

And, indeed, that kings should imagine themselves
the final causes, for which men were made, and societies
were formed, and governments were instituted, ‘will
cease to be a matter of wonder or surprise, when we find
that lawyers, and statesmen, and philosophers have taught
or favoured principles, which necessarily lead to the same
conc'lusionﬂ. B

Barbeyrac, whose commentaries enrich the perform-
ances of the most distinguished philosophers, at one
time, taught and favoured principles, which necessarily
ied to the conclusions, so degrading and so destructive
to the human race. On this subject, it will be worth
while to pursue his train of thought.

In the formation of societies and civil governments,
three different conventions or agreements are supposed,
by Puffendorff and many other writers, to have taken
place. The first convention is an engagement, by those
who compose the society or state, to associate together
in one body ; and to regulate, with one common consent,
‘whatever regards their preservation, their security, their
improvement, and their happiness. The second con-
vention is, to specify the form of government, that shall
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Le established among them, The third convention is an
éngagﬂmcnt between the following parties; thatis to say,
the person or persons, on whom the sovereignty, or
mperiority, or majesty—~—for it is calied by all these
names—is conferred, on one hand; and, on the other
hand, those who have conferred this sovereiguty, this
superiority, this majesty ; and are now, by that step, as
it seems, become subjects. By this third convention,
the sovereign engages to consult the common security
and advantage of .the subjects ; and the subjects engage
to observe fidelity and aliegiance to the sovercign. From
this last convention, the state is supposed to receive its
~ final completion and perfection,

This account of the origin of society and government
will be fully considered afterwards. I introduce it now,
‘in order to show the force and import of Barbeyrac’s
observation concerniug it, “The first convention,” says
he, “is only, with regard to the second, what scaffolding

is with regnrd to the building, for whose construction it
was erected.”’”

And is it so ¢ Is society nothing more than a scaflold-
ing, by the means of which government may be erected ;
and which, consequently, may be prostrated, as soon as
the edifice of civil government is built? If this is so, it
must have required but a small portion of courtly
ingenuity to persuade Lewis the fourteenth, that, in a

monarchy, government was nothing but a scaffolding for
the king. |

For the honour of Barbeyrac, however, let not thia
-~ account be concluded, till it be told, that this did not

" Puff. 641.pote to b. 7. ¢. 2. s. 8.
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continue to be zlways lis sentiment; that, o considor.

ation and reflection, this sentiment was changed ; and

that, when it was changed, he, as cvery other great aﬁd‘
guod man will do on similar occasions, freely und nobly

fetracted it. But although it has been retracted by

Burbeyrac, it nas neither been retractec nor abandoned

by some others. | |

. Vo evince that I speak not without foundation, and to
show, what will not be suspected till they are shown, the
extravagant notinns which have been entertained on this
head, I will adduce anumber of sentences and quotations,
which Grotius® has collected together, In order to combat
the sentiments of those, who hold that the supreme power
is, always and without exception, in the people.

Historians and philosophers, poets and princes, bishops
and fathers, are all summoned. to oppose the dangerous
doctrine.

When Tacitus says, ¢ that, as we must bear with
storms, barrenness, and the mconveniences of nature, so
we must bear with the luxury or avarice of princes;”
Grotius teils us, *’tis admirably said.” Marcus Anto-
ninus, the philosopher, is produced as 2n authority, * that
magistrates are to judge of private persons, princes of
magistrates, but God alone of princes.” King Vitigis
declares, that ““what regards the royal power is to be
judged by the powers above ; because it is derived from
heaven, and is accountable to heaven alone.” Irencus,

~we are Informed, says excellently, *“by whose ordcrs
men are born, by his command kings are ordained.”

* Grotius 68~71.
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The same doctrine is contained in the constituilons of
Clement. ¢ You shall fear the king, knowing that he is
chosen of God.”

In a tragedy of /Aischylus, the suppliants use this
language to the king., “ Sir, you are the city and the.-
publick ; you are an mdependent judge. Seated upon
your throne as upon an altar, you ulonc gevern all by
your absolute commands.”

Here we have the very archetype of the idea of Lewis
the fourteenth, sanctioned by the name of Grotius, If the
king was the city and the publick ; to mention * Petat”
in his presence, as something separate and distinct, was
certainly an indecency ; because it contamed an implied
though distant limitation of his power.

The reverend bishop of Tours addresses the king of
France in this very remarkable manner:  If any of us,
O king! should transgress the bounds of justice, he may
be punished by you: but if you yourself should offend,
who shall call you to account? When we make repre-
sentations to you, if you please, you hear us: but if you
will not, who shall condemn you ? There 13 none but he,
who has declared himself to be justice itself.”

Let me aiso mention what Heineccius says, m much
more recent times, in his System of Universal Law.
“The doctrine,® which makes the people superiour to
the king or prince, and places in the former the real, and
. the latter only personal majesty, is a most petulant
ong. It is the dactrine of Hottoman, Sidnev, Milton,

v o Hein, 120. 121.
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and others. Since a people, when they upite into a re.
publick, renounce their own will, and subject themselves
to the will of another, with what front can they call

themselves superiour to their sovercign 2”7

And yet Heineccius himsell allows, that ¢ Grotiug
(1. 3. 8.) is thought by not a few, to have given some
handle to the doctrine of passive obedience and non.

resistance.”’

Indeed, the lawyers of almost all the states of Europe
represent kings as legislators: and we know, that, in
the dicticnarics of many, legislative and unlimited pow-
er are synonimous terms. To unlimited power, the cor-

—relative 13 passive obedience. E

Even Baron de Wolfius, the late celebrated phiioso.
pher of Hall, lays down propositions concerning patri.
monial kingdoms, without rejecting or contradicting a
distinction, so injurious to the freedom and the rights

of men.

Domat, in his book on the civil law, derives the
power of governours from divine authority. “Itis always
he (God) who places them in the seat of authority: itis
from him alone that t'iey derive all the power and autho-
rity that they have; and it is the ministry of his justice
that is committed to them. And seeing it i3 God him-
self whom they represent, in the rank which raises them
above others; he will have them to be consiavred s
holding his place in their functions. And itis for thu
reason, that he himself gives the name of gods to thess
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o whura fie ccmmunicates the right of governing and

v

judgiﬂg el

To diminish the force of the foregoing citations, it
may Le said, that, m all prohabiity, Lewis the four-
senth——and the samne may be said of other princes
rgually ignorant-—~ncver read the tragedies of Aschylus,
nor the history of Gregory of Tours. It is highly pro-
hable that he never did: but it 13 equally probable, that
¢heir scntiments were known in his court, and found
the way, throngh the chan ttery, to the roval
ear. But the writings of Grotms must have been well
kaxwn in France, and probably to Lewis the fourteenth
himself. This very book of the Rights of War and
Peace was dedicated to his father, Lewrs the thir-
¢ecenth ; and 1ts author, we are told, had credit with some ~

of the ministers of that prince.

Every plausible notion in favour of arbitrary power,
appearing in a respectable 4dress, and introduced by an
influential patron, is received with ecagerness, protected
with vigilance, and diffused with solicitude, by an arbi-
grary government.- The consequence is, that, in such a
government, political prejudices are last of all, if ever,

overcome or eradicated.

But these doctrines, it may be replied, are not now
believed, even in France. But they have been believed
—~they have been believed, even in France,(to the sla-
very and misery of millirns) And if, happily, they are
not still believed there ; unfortunately, they are still be-
lieved in other countrics,

¥ 1, Domat XXII.

YOl. Y., . N
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But I ask-~why should they be bebieved atall? T osk
further: if they ure not, and ought not to be belicved;
why is their principle suffered to lie Iatent and lurking as
the root of the science of law? Why ts that principls
continued a part of the very definition of law?

The pestilent seed may scein, at present, to have 1ngt
1ts vegetating power: but an unfricndly season and i
rank soil may still revive it. It ought to be finally ex.
tirpated. It has, even within our own remembrance,
done much real mischief, The position, that law 15 in-
separably attached to svperiour power, was the political
weapon used, with the greatest force and the greatest
skill, in favour of the despotick claims of Great Britaa
over the American colonies. Of this, the most striking
proofs will appear hereafter. Let ine, at preseut, adopt
the sentiments expressed, on a similar subject, by Vattel,
“If the bascflatterers of despotick power rise up agains;
my principles ; I shall have, on my side, the friend of
laws, the true citizen, and the virtuous man.’’ ¥

Let us conclude our observations upon this hypothesis
concerning the origin of sovereignty, by suggesting,
that were it as solid as it is unsound in speculation, it
would be wholly visionary amd useless in practice.
Where would minions and courtly flatterers find the ob-
jects, to which they could, cven with courtly decency,
ascribe superiour talents, superiour virtue, or a superiour
nature, so as to entitle them, even on their own princi-
ples, to legislation and government?

We have now examined the inherent qualities, which
have been alleged as sufficient to entitle, to the right and

w Vattel Pref, 14.

\e.
|

’



Y. ECAVURES ON LAY, .3

ofice of legislation, the supertour, whose luterposition
is considered us csseatial to ulaw. We have weighed—
them in the balanee, and we have found them wanting.

If this superiour cannot rest & title on any inkerent
gaalitics ; tiwe qualities, which constitute his title, if any
suile he has, muzt be such as are derivative, If deriva-
tive; they mnst be derived either from a source that is
humean, or from ascurce thatisdivine. * Over a whole
grand mulititude,” says the judicious x 2looker, *“consist.
ing of many families, impossible it is, that any should
have complete Iawful power, but by consent of men, or
by immediate appointment of God.”  We will consider

those sources s&parmely.

FHorw is this superiour constituted by Auman authon.
ty? How far does his superiority extend ? Over whom
ie it exercised ? Can any person or power, appointed by
human authority, be superiour to those by whom he is
appointed, and so form a necessary and essential part in
the definition of a law ¢

On these questions, a profound, I will not say a sus.
picious silenice is observed. By the Author of the Com.
mentaries, this superiour is announced in a very quess
tionable shape. We can neither tell who he is, nor
whence he comes. ¢ When society 13 cnce formed, go-
vernment resulte of course”—1 use the words 7 of the
Lommentary-—‘* as necessary to preserve and to keep
that society in order. Unless some supericur be consti-
tuted, whose commands and decisions all the members
are bound to obey, they would still remain as in a state

* Hooker, b, 1, s. 10, p. 18, y 1. BL Com. 43.
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of nature, withouat any judge upon earth to define theis
several rights, and redress their several wrongs,  But oy
all the members of the society are naturally equal, it
may be asked”-=what question may be asked? Ths
. most natural question, that cceurs to me, is—how iy
- this superiour, without whoin there can be no law, with.
out whom there can be no judge upon earth-—how iy
this superiour to be constituted ? This s the question,
which, on this occasion, I would expecito sce proposed:
this is the question, to which I would expect to bearan
answer. But how suddenly is the scene 3111&(.(19 instead
of the awful insignia of superiority, (o which our
view was just now directed, the mild emblems of con
fidence make their appearance. The person anneunced
was a dread superiour: but the person introduced is &
humble trustee. ¥For, te preceed, “it may be usked,
in whose hands are the reins of government to be in-
trusted 27

Y very well know how ‘“a society once formed” con.
stitute a trustee: but I am yet to learn, and the Com. -
mentator has not yet informed me, how this socicty can
constitute their superiour. ILocke somewhere says that
¢ no one can conifer more power on another, than he pos-+
scsaes himself,”

If the information, how a superiour is appointed, be
given in any other part of the wvaluable Commentaries;
it has escaped my notice, or my memory. Indeed it
has been remarked by his successour in the chair of Inw,
that Sir William Blackstone “declines speaking of the.
origin of government.””32

z Lock. Gov. p. 2 8, §. 2 Y Jur, 23.
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The gutstion yeour s-=how is this superiour constitte
¢ed by humae authority? Is he constituted by 2 law? I%
Le i5, thatlaw, atleast, must be made withouta supnrmur -
for by that law the supermur is constituted. If there can
.o no law without a superiour, then the institution of a
supetriouT, by hnman zuthority, must be made in some
other manner than by alaw. In what other manner can
Luman authority be exerted ? Shall we say, that it may
he excrted in & covenant or ar engagement?! Let us say,
for we may say justly, that it may. Let ussuppose the
autharity to be exerted; and the covenant or engage-
ment to be made. Still the question recurs-—can this
authority so exerted, can this covenant or engagement -
so made, produce a superiour?

If he is now eatitled to that appellation, he must be
so by virtue of some thing, which he has received. But
has he received more than was given? Could more be.

given than those, who gav; 1t po*sessed

We can form dcmonceptlons of authority, original
snd derived, entire and divided into parts; but we have

no clear conceptions how the parts can become preater
than the whole ; nor how authority, that is derived, can

become qggpgzmur to that authority, from which’ the de-

rivation ig made.

if these aobservations arei well founded ; it will be

difficult~~perhaps we may say, impossible—-to account
for the institution of a superiour by human autherity.

Is there any other human source, from which supe-
riority can spriny? >Tis thought there is: ’tis thought
that human submission can effectuate a purpose, for the
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accomplishment of which human authority has been founy
to be unavailing. - 1

And is it come to this! Must submission to an equnl
be the yoke, under which we must pags, before we cay
diffuse the mild power, or participate in the benign infu.
ence of law? If such is, indeed, our fate, let resiguation
be our aim: but before we resign ourselves, let us exa
mine whether our fate be so hard.

That I may be able to convey a just and full repre.
sentation of opinions, which have been entertained on
this subject, I shall give an abstract of the manner, iy
which Puffendorft has reasoned concerning it, in his
chapter on the generation of civil sovereignty.

His object is, * to examine whence that sovereignty
. I s

or supreme command, which appears in every state, and
which, as a kind of soul, informs, enlivens, and moves

the publick body, is immediately produced.”

In this inquiry, he supposes that civil zuthority re-
quires patural strength .and a title.  * Both these requi-
sites,” says he, “i1mmediately flow from those pacts, by
which the state is united and subsists.,” With regard
to the former—natural strength—he observes, ** that
since all the members of the state, in submitting their
wills to the will of a single director, did, at the sama
time, thereby oblige themselves to nonresistance, or to
obey him in all his desires and endeavours of applying
~their strength and wealth to the good of the publick; 1t
appears that he, who holds the sovereign rule, is posses-
sed of suffictent force ‘to compel the discharge of the
mjunctions, which he lays.”
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“Go, likewise,” adds Le, “the same covenant afiords a
full and easy title, by which the sovereignty appears to
he cstablished, not upon violence, but in o lawfal manuer,
upon the voluntary consent and subjection oi the respec-
tive members.”’

“ This, then,”” continues he, ¢ Is the nearest and imme-
Jdiate cause, from which sovereign authority,.as a moral
quality, doth result.  For if we suppose sudmission in
cne party, and, in another, the acceptance of that sub-
missicn ; there accrues, presently, to the latter, a right
of imposing commands on the former; which is what
we torm sovereignty or rule. And as, by private con-
tract, the right of any thing which we possess, so, by
submission, the right to dispose of our strength and our
liberty of acting, may be conveyed to another,”

~ He illustrstes this immediate cause of sovereign
authority, by the following instance. ‘ If any person
should voluntarily and upon covenant deliver himself to
me in servitude, he thereby really confers on me the
power of a master.” * Against which way of arguing, to
objcct the vulgar maxim, gquod quis non habet, non potest
in alterum transferre,® is but a piece of trifling ignor-
ance.” "

b Puff. b. 7. ¢. 3. 5. 1. p. 654. 635,

¢ All this, it is true, has been done, in fact. This act of legal
sutcide has been often perpetrated; and, in the history of scme
periods, we find the prescribed form, by which liberty was extin-
ghished—a form truly congenial with the transaction-—a form
expressed in terms the most disgraceful to the dignity of man. ¢ Li-
centiam habeatis, mihi qualemcunque volueritis disciplinam penere,
vel venumdare, aut quod vobis placuerit de me facere.” (6. Gibbon
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Shall we, for 2 moment, suppose all this to be done?
What i1s left to the people! Nothing., What are they'f
Slaves, What will be their portion? That of the beasts
~~instinet, compliance, and punishment. So true it is
that in the attempt to make one person more than man,
millions must be made less.

We now see the price, at which iaw must be purchased
for we sce the terms, on which a superiour, of suck
absolute necessity to a law, is constituted, according to
the hypothesis, of which I have givan‘an account. We
sce the covenants which must be entered into, the consent
which must be given, the submission which must be
made, the subjection which must be undergone, the state,
analogous to servitude, which must be supposed, before
this system of superiority can be completed. Has this
been always done—must this be always done, in every
state, where law 1s known or felt?

Without examining its incongruity with reason, with
freedom, and with fact ; without insisting on the incohe. |
rence of the parts, and the unsoundness of the whole, {
shall, again, for a moment, take it all for granted : and,
on that supposition, I shall put the question—Is even
all this sufficient to constitute a superiour? Is it in the
power of the meanes* to prostitute, any more than it i3

in the power of the greatest to delegate, what he doesnot

361. cites Marculf. Formul.) But these periods were the periods
which introduced and established the feudal law. ¢ The majesty
of the Roman law protected the liberty of the citizen against his
own distress or despair” 6, Gibbon. 360,
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e, “to procure to the supreme command an especiel
eficocy, and a sacred respect, therve 15 need of another
cdditional principle, besides the submission of the sub-
jects, Amd therelore he who affirms sovereignty to resuit
imroediately from corapact, doth not, in the least, detract
from the sacred charactzr of civil government ; or iaine
tain that princes bear rule, by humax right enly, and not
by divine.” ¢

It descrves remark, that, in this passage, Puffendorff -
assumes the divine right of princes to bear rule, as an
admitted principle ; and seems only solicitous to show,
that the accouvnt, which he haz given, of the origin
of sovereignty, 15 not nconsistent with thelr sacred
characters ! e

d Letindividoals, in any nuraber whatever, become severally and
successively subject to one raan, tuecy ave all, in that case, nothing .
more than master and slaves; they are not a people goverued by
their chiel; they areanageregate, if vou will; but they donotformy
an aszociation; thers subsists anmong them ageithey commonwealty
nor Gody politick, Such a supeviovr, (hough he should become
master of half the world, wonld be stili a private person, and his
interest, separate and diztinct from that of bis people, would be still
0 mere than a private interest.  Rousseau’s Qrig. Comp, 17. 18,

e Puff, 655.b. 7. c. 8, 5. 12, Butl. 39,
VOL. 1. N
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author ackaowledzes, that there is very dittle differencs
between his seatiments on the subject, and those of
Becar, What Becler’s sentiments were, we lenvn fiogm
ihc account given of them by our author. * The
gupreme suthority,”s says Hecler, ‘g nctto be derived
from she bare act of man, but from the command of ¢ w.g{}

and fromn the law of nature ; or irom such anact of _in,
by which the law of udture was followed and aoboyed,?

So far Puffendord seems willing to go.  He adopts »
kind of compromising principle. Ile founds the right of
the soveraign nnmudzatﬂly upon the submissiont of the
subjects ; but, to complete the cflicacy of supreme com-
mand, he calls in the aid of an additional principle, the
gacred character of civil government, and the divina
right of princes to bear rule.  Further he was unwilling
to proceed. |

it hus been often the fate of a compromise between
two parties, that it has given entire satisfaction to neither.,
Such has heen the fate of that adopted by Pulfendorfl.
Scme will certainly think, that he hes given too much
countenance tc the clkum, which priuces have boldly
inade, of a oivine right to rule. Others have thought,
- that, into his composition of a sovereign, he has infused
too great aproportic ~f human authority.  They pursue
the source of sov iy aurther thon he 1s willing to
accompany them, tuu maintain, that it is the Supreme
Being, who confess mamediately the supreme poiwver
on princes, without the intervention or concurrence of
man,

£ Paff 655.0.7.¢.3.8. 1
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It cannot escape observation, that, in one particuiar, .
those wino carry ihis doctrine the farthest, seem te
challenge, “with some success, the palm of consistency
{rom those, who refuse to accompany them. Both -ater.
tain the same sentiments—-and they are certaint. . ver-
 charged ones-——concerning sovereignty and superiority.,
Thus far they march together. But here, one division
hait, The other proceed, and, losking back on these
behind them, demand, why, having gone so far,
refusc to uccoraplish the journey. They insist, thao i
‘human causes are inadequate to the productipn of that
superiority or sovereignty, about the august and sacred
character of which they are both agreed. T heyv say,
that neither particuiar men, nor a multitude of men, are
themselves possessed of this sovereignty or superiority ;
and that, therefore, they cannot confer it on the prince.

£ Puff, 656, note to b. 7. ¢. 3.5, .
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{n the sawe train of sentiment, Bishop Tayloy! of.
cerves, ¢ thatthe legislative or supreme power 1s nct the
servant of the peaple, but the minister, the trustee, and
the representative of od: that all just human power ia
given irom aveve, not from beacuth; from God, not
jrom the people.’ |

indeed, on e principle of supeviority, Caligehy
reasoning was concise and conclusive. *“ If I am mﬂu
a man, my subjccts ave something less s if they arc e,
I am something more.””

The answer to the foregoing reasoning appears to me
te be more ingenious than selid, and to be productive of
amusement, rather than of conviction. I shall deliver it
trom Burlamaquil, who, onthis subiect, has followed the

b g, Vomat 293, 299. ' Rulg of Cmsc;m*‘t 439,

} Rous, Or. Com 6.
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opinjons of Palfendorfli  “This argument,” says he,
sapgves nething. Itas true, that neither ~;s:h reraber of
-~ sociery, nor the whole mudtitude collected, ave form
::1::1]1}3 invested with the supreme '1"*"1101%}; DISISE mf«ﬁu
c1ent that they nossess 1 vmu 111} that ve, thut they hay
wichin themselves 2l that i1s necessary to mabk* ihf.!ﬂl,
hy the CeRCUITence of thelr fru, will and consent, to
«aduee it 1n the sovercign.,  Since overy individual hos
o patural zight of disposing of his own natural frerdom,
accoiding as he shinks proper; why should ho not have
o power of transferring to another, that right which he
hos of directing himaself? Now 1s 1t not t’{‘i&ulf&a‘t, that,
if ol the members of the society apree to transfer this
‘right to ene of their fellow members, this cesston will be
the nearest and iranediate couse of %overelgnty It 1s,
therefore, evident, that there are, in each individual,
the seeds, as it were, of the supreme power. The cage
1s here very near the same, as in that of several voiges
collected together, which, by their union, produce
a harmeny, that was not to be found separately in

eacn.’

The metapnors from vegetation and musick may il
lustrate and please ; but they cannot prove nor convince.
The rotion of virtual sovereignty is as unsatisfactory to
me, on this occasion, as that of virtual representation has
been, on many others.  Indeed, I see but litidle differ-
ence between a claim to derive from another that, which
he is willing to give, but of which he is not pessessed,
and a claim to derive from him that, which he posses-
ses, but which he has not given, and will not give.

k 2. Burl, 41, 42,
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Tomen i Inust Iha.} Lo always token, inevery olate, where
$oor i3 Enown or feli? Yor et 1t not be forpotien, thys
snnericrity loomtvaduced 23 a necgesary peit of the def.

Voo ~
nition of law.

L will not attempt 1o paint the hideous ce MSCANENLEs
that have been draws, nor the still MOre hideous practices
that have claived Jrapunity, indulgence, and even sanc.
tion, from tic pretended principis af the divine right of
princes.  Absolete, unlimited, and 1ndefcasible power,
nonresistance, passive obedience, tyranny, slavery, and
misery walk in its train.

On this subject-—its importance cannot be overrated
~l¢t us receive instruction {from a wellinformed and a
well experienced mastex—from one, who, probably, in
some periods of his life, had felt what he so feclingly
describes-—from one, who had been bred to the trade
of a prince, and who had been perfectly initiated in all
“the mysteries of the profession—from the latc Frederick
of Prussia,

“If my reflections,” says he, *shall be fortunate enough
to reach tne cars of some princes, they will find among
them certain truths, which they never would have heard
from the hips of their courtiers and £atterers. Perhaps
they will be struck with astorishment, to ses such truths
placed, by their side, on the throne. But it is time,
that, at last, they should learn, that their false principles
are the most empoisoned source—/z source lox plus em-
poiscnée-—of the calamities of Europe.
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¢ ere 1o the errour of the geontest purt of rrinces.
O

1
i 1

They believe that God has expressly, and from a partia

cular sttentien to thewr grandeur, ey huppiucss, and
their pride; fortwd thioir cubjects for na other PUTPOST,
¢han to Lo the manisters and osirements of thelr uhie
bridled passions. As the principle, from which they sct
out, 1s false; the conscquences cannot Le otherwize thuan
infinitely peraicious.  Hence die uwureguleied passion
for false glovy-—hence the inflamed desirve of CONGUES L
hence the oppressions lard upon the people-=hicuce the
indolence aud dissipuation of princes.--hence their ambi-
tion, their mmjustice, their inhumanity, their tyranny-
hence, in short, all those vices, which degrade the az-
ture of man.

“ It they would disrobe themsclves of these errone-
ous opintons; if they would ascend to the true origin of
their appointinent; they would sce, that thewr elevation
and rank, of which they arc so jealous, are, indeed, no-
thing else than the work of the people ; they would sce,
that the myriads of men, placed under their care, have
ot made themselves the slaves ot one single man, with
a view to render lum more powerful and more formida-
ble ; have not submitted themselves to a fellow citizen,
11 order to bezome the sport of his fancies, and the mar.
tvrs of his caprice; but have chosen, from among them-
selves, the man, whom they believed to be the most
justy, that he might govern them; the best, that he
mignt sunply the place of a father; the most humane,
that he might compassionate and relicve their misfor-
tunes; the most valiant, that he might defend them
against their enemies ; the most wise, that he might not
cngage them inconsiderately in ruinous and destructive
wars ; in one word, the man the most proper to repre.
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gent the Hody of ihe state, ond  whem the sovercigy

povest inight become s bulwark i jastce sndio s faey
and pot oo engive, Dy the fores of wihi ;L ~*.:,':':~._'.nm_-;.r b
Lo exercised, nad criimes might be commiiteq wuh (i
punity..

““ This principle being once estabind od; priness
would aveld the two rocks, which, i all azes, bhav s pre.
duced the ruln of emuires, aud distraction in the polid.
enl world—-uneoverned ambition, and a dwtless nates.

don to affairs”’t “They would eften refiect thoy shey
are men, as well as the least of their subjects—-that if

they are the first judges, the first generzls, the first 4.
nancicrs, the first ministers of society; they are so, {or
the purpose of fulfilling the duties, which thosc names
import. They will reflect, that they are orly the first
aervants of the state, bound to. act with the samc inte.
grity, the same cavtion, and the same entire disinterest.
edncss, as if, at every moment, they were to render an

account of their administration te the citizens.” ™

I will not charge to the authors, whose opinions I
have examined, all the consequences that have been
drawn, practically as well as thearetically, trom their
principles. Irom their principles, however, admitted
by themselves without duc caution and scrutiny, those.
consequences have been drawn by others, and diawn tso
accurately and ico successfully for the peace, hlm ty, and
happiness of men, |

After all, I am much inclined, fer the honour of hue.
3an nature, to believe, that all this doctrine conceniing

"

VK. Prus, works, v. 6. p. 48, 59. o Xd. p. 83.84.
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the divine nighs of Tonrs wag, ot Hrar, enceanpaned ongd
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cherished by uvnyg drom mobives, wiiaien ecoviainiy,

1- ‘- - ] - P =-.1 = ¥ - :-
Jaat pm‘fim hle, and cver ondable ) and that 3 wos 0.

tended unt so much fo introduce the trrenny of princer,

as to form a barrier cgrinst the tsroomy af pricst

I

One of ﬁwvh o+ the hiened of g nvvnz:*‘*{ar.w:, D sorintds

Lle, and 2 well dizcipiined phalenyg, oloimod to L the

ol

Almignty’s viccgerent upon ¢ lz; 1"‘11?‘;3(}. e pover of
dﬂ“{n.‘lﬁlh‘_j Mﬂgﬁ, disposing ercwas, volensing inbiects
from ﬂu_‘ir S.";H:.: rancs, Q i 0\’(‘1‘1!1!111'!‘ 1 winole FE T e
actions of the f}'mﬁllﬁn world,  Superstivion mnd jgno-
rance dreated, but could not oppose, the presurptous
ciiim. The Pope had obtained, what Archimedes want-
ed. anothes world, on which he placed his ccclesiastical
machinery ; and it was no wonder thathe moved tA73 aca
cording to his will and pleasure. Princes and poten-
tates, states and kingdoms were prostrate before him.
Tvery thing human was obliged to berd undey the in-
cumbent pressure of divine control.

It is not ymprobable, that, in this disagreeable predia
eament, the divine vight oi kings was considered as the
only priniciple, which could be opposed to the claims of
the papal throne; and as the only means, which could
preserve the civily from being swallowed by the ecclesi-
astical powers.

This conjecture receives a degree of probability from

2 4n¢f, which 18 mentioned 1n the historv ot Irance,

In & general asgembly of the states of the kingdom,
jt was proposcd to canonize this position—*‘that kings
derive their authority immediately from God.” That

VOL. 1. 0
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auch 2 proposition was made in an assembly of the uiabeu,
the nmiost popular bady XDOWR I me kmgdﬁm, wiil, no
doubt, occasion suyprisc. T'ﬁs surprise will ba ig.
creased, when it 18 mentioned, ¢hiat the propdsition was
patronized by the most p'opuiar part of thag I‘rSt‘.‘"Iﬂle :
vras the third estate, which wished to pass 1t 1nto 2 I;m.
But every thing is naturally and easily accounted f{or,
svhen it is mentioned further, that the principal obicce,
svhich the third estate had in view by this measure, was
to secure the sovercign authority from the detestadle
maaxims of those, who made it depend upon the yope,
o} piving him a power of absolving subjects irom their

oath of allegiance, and authorizing those who assassi.
nated thelr princes gs hereticks,

YT'he proposal did not pass into a law ; because, among
other reasons, the question was thought proper for the
determination of the schools, But this much may safcly
be inferred, that what was thought proper by the third
estate to be passed into a law, would be generally re-

ceived through the kmgdom, as popular and wholesome
doctrine.

I cenfess myself pleased with indulging the conjec-
ture I have mentioned.

When I entered upon the disquisition of the doctrine

of a superiour as necessary to the very definition of law;

X said, that, if I'was not mistaken, this notion of supe-
riority contained the germ of the divine right of princes

to rule, and of the corresponding obligation on the peo-

. ple implicitly to cbey. It may now be seen whether or
not 1 have been mistaken ; and, if I have not been mis-

» Pufl, 656.n.
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gaken, i ApPLATa, Ny imporiant it is, carszfvlly and pas
tiently to examiee a fivst principle; to trxee 3, with ats
yeniton, toits highest origia; and to pursue 1t, with pere
qevarance, toIts most remots consoquenced. & have oba
served this conduct with regard to the principle In ques.
sion.  Lhe rean', Ithink, has been, that, as tn» humnn
tavws, tha notion of a superiour is a potion unuecessa Yy,
snfounded, and dangerons; a notion inconsistint with
the penuineg system of humon suthority.

Now that the will of a supertour is discarded, as an
improper principle of obligation in human laws, itis na-
tural to ask-—3YVhat principie shall be introduced in its
place? T its place I introduce—the consent of those
whose obedience the law requires. . This I conceive to
he the true origin of the obligation of human laws.
This principle I shall visw or all its sides; I shall ex-
amine 1t historically and legally ; I shall consider it as a
question of theory, and as a question of {act.

Let us ascend to the first ages of societies, Customs,
for a long time, were the only laws known among them.,
The Lycians® had no written laws ; they were governed
entirely by customs. Among the ancient Britons also,
no written laws were known: they were ruled by the tra.
_ditionary--and if traditionary, probably, the customa.
ry—Iaws of the Druids.

Now custom is, of itself, intrinsick evidence of con.
cent. How wne a custom iniroduced ? By veluntary
adoption. How did it become general?! DBy the in-
stances of voluntary adeption being increased.  How
did 1t become lasting ? By voluntary and satisfactory ex-

\‘
LY

° 1. Gog. Or. Laws. 8.
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perizited, wiich rdtified and oonfibtued vl L oidie

of

LG PO hat introduced. In the britrodu k-.w:..,.; SRR

E LLLLLLJIUF' -l.ﬁ- tl‘lb C’)ﬁtﬁilﬁ'l'ﬂCL {){‘ Cﬂ{JLO}ilﬂ‘*j ‘:lu'h'{’ai . f:.u;]
{ne Upth—; E:.Ll(}ﬂ*: O’r COngEnt unavﬁlff-r‘hi} 34 d().}i:.z}ﬁ.‘.‘.;-‘_.

“ Customs,” in thé striking and pictbigugul Jonguug
of iny Lord Bacon, “urd lovws written 1 1ivi gy dables,?
in reguiations of justice und of goveérnment; they have
been more effeciurl than the best wittted laws. The
Romang, in their happy periods of hberty, paid great
regard to customary lav, Lt e méntion, i ons
word, every thing that ¢ant enforee my séntrments: the,
coifinion iuw of Ingland is a customatry law.

Ainong the earliest, aiidhg the freest, among the
Most jinproved nations of the wotld, e find a species
of law prevatling, which cartied, in its bosom, intezual
evidence of cohsent. Histoty, therefore, bears a strong
and a uniforin testimony in favour of this specice of

law.

L.¢t ue consult the sentiments? 4s well as the history
of the ancicants. I find a chargé dgainst them on this
subject«*¢ that they Were not accurate enough in their,
expressions ; because they frequently applied to laws
the mame of common agreemenis.”t This, it is ace
knowledged, they do almost every where in their wris

P 4- ;Jﬂ- Hﬂﬂfﬁ-

1 Mens, et animus, €t consilienn, et sententia civitatis pesita
est in legibue. Ut corpora anstra stie mente; si¢ clvitas sine lege;
suis partibus, ut nevvis, ac sanguiney et mombris, utt nen potest.
Legum ministri, magmtrntus, legum interpretes, judices : legum

deniqqie ideirco onines servi sumus, ut liberi ¢sse postimus,  Ciedid
pro Cluen, . 53..

r Puoff. 59.b. 1.¢. 6, 2. 7.
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TYe. nnoever, who accwsta the anelent wriiers

LA
nretiany ioLdpresnion, oupht kimsell te be cousume
i}:}a‘;iffi:f 1L Lo AR T ATRILS tench {J"”hm“'g, 1**}19 tLg,,ﬂu. |
selver excch”’ 'Wlwtl'm' iae ffaron Puffendorf was
ontizied to be o teacher in this particnlar; we stay not to
ovnmpind. It i of niors consequence (o attend to the

> m{zz}d cf his accusation.

. Oné yéasont, why he warges their CXPrEss sions to be
inaccutate, is; that “neither thce divine positive laws, nor
she laws of natuie liad their rise 1rom the gereement of
men.? AN this is, at once, admitted; but tae present
disquigition relatés only to laws that are human,  What
i said with regard to them ! With regard to them 1t is
said: that “the Greciang; ds in their other politick
spiechies, so in this too; had an eye to their own demo
cratical wovernments; in which, because the laws were
made upon the propesal of the magistrate, with the
knowledge, and by the comnmand, of the people, and so,
as it were, in thé way of baigain and stipulation; they
gave them the name of covenants and agreements,”

I am now unsolicitous to repel the accusation: it
seeths, 1t was conceived o arise from a reterence, by the
ancients, to their democratical governments. Let them
be called covenants, or agreements, or bargains, or stipu-
lations, or aby thing similar to any of those, still I am
satisfied ; for still every thing rcntioned, and every
thing similar to ¢very thing mentioned, imports consent.
Here history and law combine their ewdence in support
of consent. |

Law has beén dendminated * a general convention of
the citizens:” such is the definition of it in the Digest:
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for the Roman Iaw was not, in cvery age of Bome, tha
jaw of shavery. A similar modo of expression has hao

) P it
long used in England. Magna Charta was made “ by the
common pssant of all the realm.””

Let us listen to the judicions and excellent Hooker:
what he says always conveys instruction.  “"Uhe lawful
power of making Inws to command swhole politick societics
~of men, belongeth so properly unto the same entire
societies, that for any prince or potentate of what kind
socver upen cardy, to exercise tiie same of himsclf, and
not cither by c¢xpress commission rmmediately anl
personally reccived from God, or else by autaority
derived, at ihe first, from thelr ronsent, upon whose
persons they impose laws, it is no better than mere
tyranny. Laws they are not, therefore, which publick,
approbation hath.not made so,”t *Lavys human, of what
kind soever, are available by consent.”s

My Lord Shaftesbury, who formed his taste and
judgment upon auncient writers and ancient opiniong,
delivers it as his sentiment, * That no people in a civil
state can possibly be free, when they are otherwise
coverned, than by such Yaws as they themselves have
constituted, or to which they have ireely given gopsent.”>

This subject will receive peculiar illustration and
importance, when we come to consider the description
and characters of municipal law. I will not auticipate
here what will be introduced there with much greater
propriety and force.

s Sulliv. Pref, 18. * Hocker. b. 1. 5. 10. p. 19,

u Id. p. 20. v 3, Shaft. 312, . .
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Of faw theve are ditierent kinds.  All, however, may
he vrranged in two different classes, 1. Divine. 2. Huy.
maadazs.  The descriprive epithets employed denote,
shat the former hove God, the latter, man, for their

SUI0Y

The Iaws of God may be divided nto the following
species.

I. That law, the book of which we are ncither able nor
sorthy to open.  Of this law, the author and observer
13 God. Ke is alaw to himsell, as well as to all created
things., This law we iay name the “law eternal,”

N iy — Pl o

Ii. That law, which 1s made for angels and the spirits
of the just made perfect. This may be called the **lay
celestial.”  This law, and the glovious state for which
itis adapted, we see, at present, but darkly and as through
a glass: but hereafter we shall see even as we are seen;
and shall know even as we are known, Irom the wisdom
und the goodness of the adorable Author and Preserver
of the universe, we are justihed 1n concluding, that the
celestial and perfect state 1s roverned, as all other things
are, by his established law: What those laws are, it is
not.ygt given us to know ; but on one truth we may rely
with sure and certain confidence——those laws are wise and
good. For anotier truth we have infallible anthority—
those laws are strictly obeyed: “In heaven his will is
done.”

1I1. Thatlaw, by which the irrational and inznimate
parts of the creation are governed. The great Creator
of all things has established general and fixed. rules,
accordmg to which all the phenomena of the material
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UNIVETSE AIC p1*'r:::,c1m:m1~r and regulated.  These rules e
usually denominated laws of nature. The scionce, which
has those lawe for its object, is distinguisked by the pume
of patural philosophy. It is sometimes called, the
philosophy of body. Of this science, there are numerons

branches.

1V. That law, which God has made for man inbi
present state ; that Iaw, which is communicated to us by
reasen and ¢onscigace, the divine monitors within ug,
and by the sacred oracles, the divine monitors without na.
This law has underrone severval subdivisions, and bag
been known by distinct appcllations, according to the
different ways in which it kas been promulgated, and ¢

different objects which it respects.

A
1

File

As promulgated by reason and the moral scnse, it has
been called natural; as promulgated by the holy scriptures,
it has been called revealed law.

Asaddressed to men, 1t has been denominated the law
of nature ; as addressed to political societies, it has been
denominated the law of nations.

But it should always be remembered, that this law,
natural or revealed, made for men or for nations, flows

from the same divine source : it is the law of (od.

Nature, or, to speak more properly, the Author of
nature, has done much for us; but it is his gracious
appointment and will, that we should also do much for
ourselves. What we do, indeed, must be founded wn
what he has done ; and the deficiencies of ouriasvs must
be supplied by the perfections of his. vHuman layw must
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dhould Le depe—-thnt o tawful engagement, volunturily

madz. should be favhinlly folfilled.  VWe now see the

deep and the solid foundations ol humaa taw.

dtizoftwoepecios, 1. That which a political snciety
mates {or tteell. This s municipd law. 2, That which
o or muve political societzes make for themselves, This
1= ihe voluntary Iaw ef nations.,

T all these species of lasww——the law cternal—the law
celostini—-the huw natural——the divin., law, as it FrEnecty
men and nations-—the human lav a5 1w also respects inen
and nations—nan is deeply and intimarely concerned.
Of all these spectes of law, therefore, the Enowledge must
ha most 1mportant to man,

Those parts of natural philosophy, which more iinme-
diately relate to the human body, are appropriated to the
profession of physick.

The law cternal, the law celestial, and the law divine,
as they are disclosed by that revelation, which has
Erought lite and hmwmortality to light, are the more pecu-
liar objects of the profession of divinity.

The law of nature, the law of nations, and the mu-
nicipal law form the objects of the profession of law.

Fromn this short, but plain and, I hope, just state-
ment of things, we perceive a principle of connexi.
VoI, 1. P
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on between all the learned prefessions; but especially
between the two last mention=d,  Far from being rivaly
or enemies, religion and law are twin s1sters, fr'i*,,:.nd::;.i
and mutual assistants.  Indecd, these two sciences rup
into each other.  The divine law, s discovered by ren.
son and the moral sense, forms an essential part of both,

From this statenment of things, we also perceive hoy
important and dignificd the profussion ot the law iy,
when traced to its sources, and viewed inits just extect,

The immediatz objects of our attvnrion are, tae law
of uature, the law of naticns, and the municipal law of
the United States, and of the yseveral states whiach com.
pose the Unioin,  Ic will not be foryotien, that the con.
stituticns of the WUnited States, and of the individugd
states, form a capited part of thelr municipal faw.  Op
+he two {ivst of these three great heads, I shall be vary
peneral.. On the last, especially on those pavts of i,
which comprehend the constitutions and publick law, |
shall be more pardeular and wanute, |
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CF THE LAW OF NATURL,

EN svery period of sur existence, In every situation, in
which we can be placed, much 1s to be known, much is
to be done, muca s to be enjoved. Dut all that is to
be known, all that is 1¢ be done, all that 1s to be enjoyed,
deperds upon the proper cmrtmn and direction of our
NURETrous pmwrs. In this immense ocean of mtﬂ-ll:lg;1*1’1(:(::1
and zction, are we left without a compass and without a °
chart? Is there no pole star, by which we may regulate |
our course ! Has the all-gracious and all-wisec Author of
our existence formed us for such great and such good
ends ; and has he left us without 2 conductor to lead us
in the way, by which those ends may be attained? Has
he made us capable of ohserving a rule; and has he fur-
nished us with no rule, which we ought to observe? Let
us examine these questions-—for they are important ones
—with patience and svith attention. Ourlabours will, in
all probability, bc amply vepaid. We shall probably find
thet, to direct the more important parts of our conduct,
the bountiful Governour of the univeyse has been graci-
ously pleased to provide us with a law; and that, ta direct
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the less important parts of it, he fos made as capab
providing a law for ouvselves.

.
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law tm' our mnduc!, and thm: we are o
perfect obligation to obey thut law, are truths cetablished
on the clearest and most solwd principles.

In the course of our remarks o chat p:u*t of Sir
William Blackstone’s dafmition of law, ~which meludes
the tdea of a superiour as essential to ity we remarked,
with particular care, that it way orly with regord 1
humon laws that we controverted the justness or prop.
ety of that idea. It was incumbent on us o mork thi;
distinction particularly; tor with regoard to laws ol

who 13 supreme,

between betngs, who, 1n their nature, pur*a".ru:#:'....r.‘t and
situation, are so perfectly equal, that nothing can be
ascribed (o one, which s not ﬂpplwmlc to the rther,
there can be neither superiority nor dependence. Wit
regavd to such beings, ne reacon car be assizued, why
any on¢ shoukl assume authority aver others, which may
not, with equal propriety, be assigned, why each of those

others should assume authority over that one,. To cons

- stitute superiority and dependence, there must be an

il gy == B W

essential difference of qualities, on which those relations
may be founded. ®

Some allege, that the sole superiovity of strength, or,
rs they express it, an irresistible power, is the true foun
dation of the right of prescribiug laws, ¢ This supesi-

2 1. Burl, 82.
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ority of power gives,” say they, “ 2 right ol reigning, hy
the imi:-n-::s?bility, m which 1t places others, of resists
irg i, who has so great an advantage over them.”®

uliers derive the vight of preseribing laws and impos

"

cior ohilgations fiom superiour excellence of nature.

.E_hr..,’ say tuey, ** not only renders a being indepen.
Jont of those, who ave of a nature inferiour to it; but
Foodene 0 beliey o) that the latter were made for the sake
of e loemer For a proof of this, they appeal to
i conatution of moen, ** Here,” they tell us, ¢ the
? ¢ On the same
forindaon)” iiu:y "ri(l ‘“ the empire of man over the

g |

biove frestton s baltl’

Seatil A IR i b(.‘:.ll}jthc nablest l]ﬂl‘tu

Others, again, say, that ¢ properly speaking, there
is only ovoc gencral soarce of superionty und obligation.
God Is our creator: 1n oim we live, and move, and have
onr veieg s from him we have received our intellectual
andd our naorel powers: he, as master of his own work,
car: prescribe to it whatever rules to him shall seem meet.
Lience our dependznee on our Creator: hence nis abso-
tuie power over us,  This 1s the true source of all authio.

With regard to the fivst hypothezis, 1t 1s totally insuef-
ficienr; nay, 1t is absolutely false. Because I cannot
resist, am I obliged to obey? Because another 1s posses«
sed of superiour force, am I bound to acknowledge his
will 2s the rule of my conduct? Every obligation suppo-
scs motives that influence the conscience and determine
the will, so that we should think it wrong not to obeyy
even if resistance vas in our power.  But a person, who

b 1. Burl, 83. ¢ Id. 83. d Id. 83. 87.
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allegres only the law of the strongest, proposes 0o motive
to influence the conscience, or to determine the will.
Superiour force may reside with predominant malevo.
lence. Has force, exerted for the purposes of maleve.
lence, a rght to command? Can 3t irapose an obligation
to obey? No. Resistance to such force 1s a right; ang,
if resistance can prove eflectual, 1t s a duty alse. On
some occasions, all our efforts may, indeed, be vaeless;
and an attempt to resist would {rustrate its own aim:
but, on such occasions, the excrcise of resistance only i

suspended ; the right of resistance is not extinguished .

we may continue, for a time, under a constraing; byt
we come not under an obligation: we may suffer all the
external cffects of superiour force; but we feel not the
internal influence of superiour authority 2 °

The s2cond hypothesis has in 1t something plausible;
but, on examination, it will not be found to be accurate,
Wherever a being of superiour excellence 1s found, his
excellence, as well as everv other truth, ought, on pre-
per occasions, to be acknowledged ; we will go farther;
it ought, as every thing cxcellent ought, to be esteemed.
But must we go farther still? Is obedience the necessary
consequence of honest acknowledgment and just esteem!
Here we must make a pause : we must make some in-
quiries before we go forward. In what manner is this
being of superirur excellence connected with us? What
are his dispositions with regard to us? By what effects,
if by any, will his superiour excellence be displayed!
Will it be exerted {or our happiness; or, as to us, will
it not be exerted at all? We acknowledge—we esteem
excellence; but till these questions are answered, we

¢ 1, Burl, 85. 86.

gyl W



feel not ourselves ander an obligattion to obey 1t.f Ut
the: opinion of Hpicurus concerning his divimues——ihat
they were absolutely indifferent to tne happiness and
tperests of men—was admitted for & moment ;¢ the in.
farence would unquestivnably be—-that they were not
~nritled to humauan obedience.

The third hypothests contains a solema truth, which
ought to bz examined with reverence and awe. It resolves
the supreme right of prescribing laws for our conduct,
amdd cur indispensable duty of obeyving those laws, into
the omnipotence of the Divinity.  This omnipotence let
us humbly adore.  VWere we to suppose—but the suppo-
sition. cannot be made—-that infinite goodness could be
disjoined fromr almighty powcer—hut we canpot—must
not proceed to the interence. No, it never can be drawn;
for from almighty power infinite goodness can never be
disjoined.

Iet us join, in our weak conceptions, what are inse-
parable m their incomprehensible Avchetype-—infinite
power——ufinate wisdom—infinite goodness; and then
we shall see, in its resplendent glory, the supreme right
to rule: we shall feel the conscious sense of the perfect
obligation to obey.

Hiz infinite power enforces his laws, and carries them
imto full and effectual executiorr. His mfinite wisdom
knows and chooses the fittest means for :1cc0mplishing

£ 1. Burl. 86. 87.

¢ Epicurus re tollit, orativne relinquit deos. Deinde, si maxime
talis est deus, ut nulla gratia, nulla heminum caritate teaeatur:
valeat. Quid enim dicam, propitius sit? Cie. de Nat, Deo. L. 1. ¢, 44.
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the ends which he proroses. IHis infinite gaodness peo.
poses such ends oniy as promote.ouv felisity, By his
power, lic is able to remove whatever may neasibly
injure us, and to provide whatever 15 conducive to our
happiness. - By his wisdom, he knows our nature, our
faculties, and our intervests: he cannot be wmistulan
in the designs, which Le propuses, nor m the meays,
which he employs to accomplish them. By bis <oodners,
he proposes our -happiness ¢ and to that end divccts the
operations of his power and wisdom. Indecd, to his
goodness alone we may trace the principle of his laws,
Being infinitely and eternally happy in hireselt, his good.
ness alone could move him to create us, and give us the
means of happiness. The same principle; that moved bis
creating, moves his governing power. The rule of his)
government we shail find to ke reduced to this oncé
paternal command—ILct man pursue his own perfection’

- Ty

and happiness. - o0 oL e o G

-t

L

What an enrapturing view of the moral government
of the universe! Qver all, goodness infinite reigns, guided
by unerring wisdom, and supported by almighty power.
What an instructive lesson to those who think, and are
encouraged by their flatterers to think, that a portion of

~divine right i1s communicated to their rule. If thic
really was the case ; their power ought to be suhservient
to their goodness, and their goodness should be employed
in promoting the happiness of those, who are intrusted
to their care.  But princes, and the flatterers of princes,
are guilty, in two respects, of the grossest errour and
presumption. They claim to govern by divine institution .
and right. The principles of their government are
repugnant to the principles of that government, which is
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divine., The principle of the divine government is good-
ness: they plume themselves with the gaudy insignia

of power.

Well might nature’s poet say—- .

—— Could great men thunder,
As Jove himself does, Jove would ne’er be quict;

For every pelting, petty officer

YWould use his heaven for thunder;

Nothing but thunder. Merciful heaven !

‘Thou rather with thy sharp and 5ulphm:0us bolt
Sphit’st the unwedgeable ard gnarled oak,

Than the soft myrtle: O, but man, proud man,.
Dressed in a little brief authority,

Most ignorant of what he’s most assured,

His glassy substance ; like an angry ape,

Plays such fantastick tricks before high heaven,

As make the angels weep.
| Shak. Meas, for Meas. Act 11,

Where a supreme right to give laws exists, on one
side, and a perfect obligation to cbey them exists, on the
other side ; this relation, of itself, suggests the pmba-
bility that laws will be made.

When we view the inanimate and irrational creation
around and above us, and contemplate the beautiful order
observed in all its motions and appearances; 1s not the
supposition unnatural and improbable-—that the rational
and moral world should be abandoned to the frolicks of
chance, or to the ravage of disorder! What would be
the fate of man and of society, was every one at full
liberty to do as he listed, without any fixed rule or prin.
cipie of conduct, without a helm to steer hime—a sport

VOL. I. Q.
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of the fierce gusts of passion, and the fluctuating billows |
of caprice?

To he without law is not agreeable to our nature .

' because, if we were without law, we should find many

of our talents and powers hanging upon us like useless

3
}

' incumbrances. Why should we be illuminated by reason,

were we only made to obey the impulse of irrational
instinct ? Why should we have the power of deliberating,
and of balancing our determinations, if we were made to
yield implicitly and unavoidably to the influence of the
first impressions ? Of what service to us would reficction
be, if, after reflection, we were to be carried away
irresistibly by the force of blind and impetuous appetites?

Without laws, what would be the state of society?
The more ingenious and artful the twolegged animal,
man, is, the more dangerous he would become to his

.equals: his ingenuity would degenerate into cunning;
‘and his art would be employed for the purposes of malice.

He would be deprived of all the benehits and pleasures of
peaceful and social life: he would become a prey tc all
the distractions of licentiousness and war,

Is it probable—-we repeat the guestion—is it probable
that the Creator, infinitely wise and good, would leave his
moral world in this chaos and disorder?

If we enter into ourselves, and view with attention
what passes in our own breasts, we shall find, that what,
at first, appeared probable, is proved, on closer examina:
tion, to be certain; we shall find, that God has not left
himself without a2 witness, nor us without a guide.
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We have already observed, that, concerning the nature

and cause of obligation, many diffcrent opinions have been

- entertained, and much ingenious disputation has been
held, by philosophers and writers on jurisprudence. It

will not be improper to take a summary view of those

opinions.

Some philosophers maintain, that all obligation arises
from the relations of things"; from a certain proportion
or disproportion, a certain fitness or unfitness, between
objects and actions, which give a beauty to some, and a |
deformity to others. They say, that the rules of morality
are founded on the naturc of things; and are agreeable
to the order necessary for the beauty of the universe. !

Others allege, that every rule whatever of human ac-
tions carries with 1t a moral necessity of conforming to
it; and consequently produces a sort of obligation.
Every rule, say they, implies a design, and the will of—
attaining a certain end. He, therefore, who proposes a.
particular end, and knows the rule by which alone he can
accomplish it, finds himself under a mor:ul necessity of
observing that rule. If he did not observe it, he would
act a contradictory part; he would propose the eid, and
neglect the only means, by which he could obtain it
There 1s a reasonable necessity, therefore, to prefer one
manner of acting before another; and every reasonable
man finds himself engaged to this, and prevented from
acting in a contrary manner. In other words, he is
obliged : for obligation is nothing more than a restriction
of hiberty produced by reason. Reason, then, inde-
pendent of law, is sufficient to impose some obligation

2 1, Ruth. 9. i Gro. 10.
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on man, and to establish a system of morality and
duty.

But, according to others, the 1dea of obligation pe.
cessarily implies a being, who obliges, and must be dis.
tinct from him, who is obliged. It the person, on
“whom the obligation is imposed, is the same as he who
imposes it ; he can disengage himself from it whenever
he pleases: or, rather, there is no obligation. Obliga.
tion and duty depend on the intervention of a superiour,
whose will is manifested by law. If we abstract from
all law, and consequently from a legislator; we shall
have no such thing as right, obligation, duty, or me-
rality. * |

Others, again, think it necessary to join the last two
principles together, in order to render the obligation
perfect.’ . Reason, say they, is the first rule of man, the
first principle of morality, and the immediate cause of
all primitive obligation. But man being necessarily de-
pendent on his Creator, who has formed him with wis.
dom and design, and who, in creating him, has pro.
posed some particular ends ; the will of God 1s another
rule of human actions, another principle of morality,
obligation, and duty. On this distinction, the kinds of
obligation, external and internal, are founded. These
two principles must be united, in crder to form a com.
plete system of morality, really founded on the nature
and state of man. As a rational being, he is subject to
reason: as a creature of God, to his supreme will
Thus, reason and the divine will are perfectly reconciled,

) Hein. 63, 1. Burl. 207, 210, 212, Puff, 17.b.1. c. 2. 8. 6.
k 1, Burl. 210,212, 202, Hein. 10. 1 1, Ruth. 9.
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are naturzlly connected, and are strengthened by their

junction. m

The cause of obligation is laid, by some phileso.
phers, In utility.® Actions, they tell us, are to be es-
timated by their tendency to promote happiness.
Whatever 1s expcdient, 18 right. It is the utility, alone,
of any moral rule, which constitutes its obligation.

Congenial with this principle, is another, which has
received the sanction of some writers—that sociability,
or the care of maintaining society properly, is the foun-
tain of obligation and right: for to every right, there
must be a corresponding obliration.  From this principle
the inference 1s drawn, th... e¢very one is born, not for
himself alone, but for the whole human kind.°

Further—many philosophers derive our obligation to
observe the law of nature from instinctive affections, or
an innate moral sense.? This is the sense, they tell us,
by which we perceive the qualities of right and wrong,
and the other moral qualities in actions.

With regard, then, both to the meaning and the
cause of obligation, much diversity of sentiment, much
ambiguity, and much obscurity have, it appears, pre-
valled. Itis a subject of inquiry, however, that well
deserves to be investigated, explained, illustrated, and
placed in its native splendour and dignity. In order to
do this, it will be proper to ascertain the precise state of

= 1, Burl, 214, 216. 219. 220. " 1, Paley 82, Hein. 51.
° Hein. 50. Gro. Prel. 17. Puff, 139.b. 2. ¢. 3. s. 15.
P 1. Ruth, 9.
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the question before us. It is this—what is the efficient
cause of moral obligation—of the eminent distinction
between right and wrong? This has been often and in.
judiciously blended with another question, connected in.
deed with it, but from which it ought to be preserved
separate and distinct. ‘That other question is—how
shall we, in particular instances, learn the dictates of our |
duty, and make, with accuracy, the eminent distinction,
which we have just now mentioned? The first question
points to the principle of obligation : the second points to
the means by which our obligation to pertorm a specified
action, or a series of specified actions, may be deduced.
The first has been called by philosophers—principium
essendi—the principle of existence; the principle which
constitutes obligation. The second has been called by
them~—principium cognoscendi—the principle of know-
ing it; the principle by which it may be pioved or per.
cezved. In a commonwealth, the distinction between
these two questions is familiar and easy. If the question
is put—what is the efficient cause of the obligation upon
the citizens to obey the laws of the state !~~the answer
1s ready—the will of those, by whose authority the laws
are made. If the other question is put—how shall we, in
a particular Instance, or in aseries of particular instances,
ascertain the laws, which the citizens ought to obey ?—
reference is immediately made to the code of laws.

‘Having thus stated the question——what is the eflicient
cause of moral obligation ?—1I give it this answer—-the

will of God. This is the supreme Jaw.? His just and

full right of imposing laws, and our duty in obeying

1 Principem legem illam et ultimam, mentem esse dicebant,
omnia ratione aut cogentis, aut vetantis dei, Cic.deleg. L. 2. ¢c. 4.
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t them, are the sources of our moral obligations. If I am
asked—why do you obey the will of God? I answer—
hecause it 1s my duty so to do. If I am asked again—how
do you know this to be your duty? I answer again—

because I am told so by my moral sensc or conscience.j:

If I am asked a third time—-how do you know that you
ought to do that, of which your conscience enjoins the
performance! I can only say, I fgel that such is my
duty. Here investigation must stop; reasoning can go
no farther. The science of morals, as well as other
aciences, 18 founded on truths, that cannotbe discovered
or proved by reasoning. Reason is confined to the in-
vestigation of unknown truths by the means of such as
are known. We cannot, therefore, begin to reason, till
we are furnished, otherwise than by reason, with some
truths, on which we can found our arguments. Even in

mathematicks, we must be provided with aXioms percel-

ved intuitively to be true, before our demonstrations

cancommence. Morality, like mathematicks, has 1ts 1~

tuitive truths, without which we cannot make n single

wil e

step in our reasonings upon the subject.* Such an intui-

tive truth 1s that, with which we just now clesed our in-
vestigation. If a person was not possessed of the feel-
'| ing before mentioned ; it would not be in the power of
arguments, to give him any conception of the distinc-
tion between right and wrong., These terms would be
to him equally unintelligible, as the term colour to one
who was born and has continued blind. But that there
1s, In human nature, such a moral principle, has been
felt and acknowledged in all ages and nations.

* Quz est gens, aut quod genus hominum, quod non habeat
sine doctrina anticipationem quandam, id est, anticeptam animo
rel quandam informatiokem, sine qua nec intelligi quidquam, nec
quzri, nec disputar: potest. Cic. de nat. Deor. 1, 1. c. 16.
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Now that we have sated and answered the first Gues.
tion ; let us proceed to the consideration of the second—,
how shall we, in_particulat_ingtances, learn the dictates
of our duty, and make, with accuracy, the proper dis.
tinction between right and wrong; in other words, how
shall we, in _particular cases, discover the will of God?
We discover it by our corscience, by our reason, and by
the Holy Scriptures. The law of nature and the law of
rcvelation are both divine : they flow, though in different
channels, from the same adorable source. It s, indeed,
preposterous to separate them from each other. The

‘object of both is—to_discover the will of God—and

both are necessary for the accomplishment of that
end.

| : I. The power of moral perception i1s, indeed, a most
M -important part of our constitution. It 1s an origipal

3 power—a power of its own kind; and totally distinct
from the ideas of utility and agreeablencss. By that
'power, we have conceptions of merit and demerit, of
duty and moral obligation. By that power, we percetve
some things in human conduct to be right, and others to
be wrong. We have the same reason to rely on the dic-
tates of this faculty, as upon the determinations of our:
senses, or of our other natural powers. When an action
Is represented to us, flowing from love, humanity, gra-

titude, an ultimate desire of the good of others; though
it happened mm a country far distant, or in an age long
past, we admire the lovely exhibition, and praise 1ts
author. The contrary conduct, when represented to us,
raises our abhorrence and aversion. But whence this
secret chain betwixt each person and mankind ! If therc
1s no moral sense, which makes benevolence appear
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yeautiful ; if all approbation be from the interest of the {
approver >

¢ What's Hecuba to us, or we to Heculia ?'*

The mind, which reflects on itself, and 13 a spectator
of other minds, sees and feels the soft and the harsh,
the agreeable and the disagreeable, the foul and the fair,
the harmonious and the dissonant, as really and truly
in the affections and actions, as in any musical numbers,
or the outward forms or representations of sensible things.
It cannot withhold its approbation or aversion in what
relates to the former, any more than in what relates to
the latter, of those subjects. To deny the sense of a
sublime and beautiful and of their contraries in actions
and things, will appear an affectation merely to one who
duly considers and traces the sukbject. " Even he who
indulges this affectation cannot avoid the discovery of
those very sentiments, which he pretends not to feel.
A Lucretius or a Hobbes cannot discard the sentiments
of praise and admiration respecting some moral forms,
nor the sentiments of censure and detestation concerning
others. Has a man gratitude, or resentment, or pride,-
or shame? If he has and avows it; he must have and
acknowledge a sense of something benevolent, of some-
thing unjust, of something worthy, and of something
mean. Thus, so long as we find men pleased or angry,
proud or ashamed; we may appeal to the reality of the
moral sense. A right and a wreng, an honourable and
a dishonourable 1s plainly conceived. About these there
may be mistakes; but this destroys not the inference,
that the things are, and are universally acknowledged—

8 Hamlet.
VOL., 1. R
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that they are of nature’s impression, and by no art cqp
be obliterated.

This sense or apprehension of right and wrong appears
early, and exists in different degrees. The qualities of
love, gratitude, sympathy unfold themselves, in the firgt
stages of life, and the approbation of those qualities
accompanies the first dawn of reflection.  Young people,
who think the least about the distant influences of actions,
are, more than others, moved with moral forms. Hence
that strong inclination in children to hear such stories as
paint the characters and fortunes of men. Hence that
joy in the prosperity of the kind and faithful, and thag
sorrow upon the success of the treacherous and crudl,
with which we often sce infant minds strongly agi.
tated.

A

There 1s a natural beauty in fipures; and is there
not a beauty as natural in actions? When the eye opens
upon forms, and the ear to sounds ; the beautiful is seen,
and harmony is heard and acknowledged. When actions
are viewed and affections are discerned, the inward eye
distinguishes the beautiful, the amiable, the admirable,
from the despicable, the odious, and the deformed.
How 1s 1t possible not to own, that as these distinctions

have their foundation in nature, so this power of dis-

cerning them is natural also?

The universality of an opinion or sentiment may be
evinced by the structure of languages. Languages were
not invented by philosophers, to countenance or support
any artihcial system. They were contrived by men in
general, to express common sentiments and perceptions.
The inference is satisfactory, that where all languages
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make a distinction, there must be a similar distinction in
universal opinton Or sentiment. For language is the
picture of human thoughts; and, from this faithful
picture, we muy draw certain conclusions concerning the
original. Now, a universal effect must have a uni-
versal cause.  No umversal cause can, with proj (v, be
assigned for this universal opinion, except that iatuitive
perception of things, which is distinguished by the name
of common sense.

All languages speak of a beautiful and a deformed, a
right and a wrong, an agreeable and disrgreeable, a good
and 1ill, in actions, affections, and characters. All lan-
guages, therefore, suppose a moral sense, by which thost
qualities are perceived and distinguished.

The whole circle of the arts of imitation proves the
reality of the moral sense. They suppose, in human
conduct, a sublimity, a beauty, a greatness, an excellence,
independent of advantage or disadvantage, profit or loss.
On him, whose heart is indelicate or hard ; on him, who
has no admiration of what is truly noble; on him, who
has no sympathetick sense of what is melting and tender,
the highest beauty of the mimick arts must make, indeed,
but a very faint and transient impression. If we were
void of a relish for moral excellence, how frigid and
uninteresting would the finest descriptions of life and
manners appear! How indifferent are the finest strains
of harmony, to him who has not a mygical ear!

"The force of the moral sense is diffused through every
part of ife.  The luxury of the table derives its principal
charms from some mixture of moral cnjoyments, from
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communicating pleasures, and from sentiments honoy.
able and just as well as elegant—

“'The feast of reason, and the flow of soul.”

The chief pleasures of history, and poctry, and clo
quence, and musick, and sculpture, and paintingy are
derived from the same source. Buside the pleasures
they afford by imitation, they receive a stronger charm
from something moral insinuated into the performances,
The principal beautics of behaviour, and even of counte.
nance, arise from the indication of affections or qualities
morally estimable.

Never. was there any of the human specics above the
condition of an idiot, to whom all actions appeared
indifferent. All feel that a certain temper, certain affec.
tions, and certain actions produce a sentiment of appro.
bation; and that a sentiment of disapprobation s produced
by the contrary temper, affections, and actions.

- This power is capable of culture and improvement by
habit, and by frequent and extensive exertise. A high
sense of moral excellence is approved sbove all other
intellectual talents. This high sense of excellence is
accompanied with a strong desire aiter it, and a keen
relish for it. This desire and this relish are approved
as the most amiable affections, and the highest virtucs.

This moral sense, {rom its very nature, 1s intended to
regulate and control all our other powers. It governs
our passions as well as our actions. Other principles
may solicit and allure; but the conscience assumes
authority, it must be obeyed. Of this dignity and com-
manding nature we are immediately conscious, as we are
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of the power itsclf. It cstimates what 1t enjoins, not
merely as superiour in degree, but as superiour likewise
:n kind, to what is recommended by our other perceptive
DCWETS. Without this controlling faculty, endowed as
we are with such a variety of senses and interfering
desires, we should appear a fabrick destitute of order:
but possessed of it, all our powers may be harmonious and
consistent : they may all combine 1n one uniform and

regular direction.

In short; if we had not the faculty of percgiving cer-
tain things in conduct to be right, and others to be
wrong; and of perceiving our obligation to do what is
right, and not to do what is wrong; we should not be
moral and accountable beings.

S

If we be, as, I hope, I have shown we are, endowed
with this faculty ; there must be some things, which are
symmediately discerned by it to be right, and others to be
wrong. There must, conscquently, be in morals, as
in other sciences, first principles, which derive not
their evidencefrom any antecedent principles, but which
may be said to:be intuitively discerned.

Moral truths may L. Jivided into two classes; such
as arc selfevident, and such as, from the seltevident ones,
are deduced by reasoning. It the first be not discerned {
without reasoning, reasoning can never discern the last,
The cases thatrequire reasoning are few, compared with
thase that require none; and a man may be very honest
and virtuous, who cannot reason, and who knows not
what demonstration means.
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If the rules of virtue were left to be discovered hy
reasoning, even by demonstrative reasoming, unhappy
would be the condition of the far greater part of mey,
who have not the means of cultivating the power of res.
soning to any high degree. As virtue is the business of
all men, the first principles of it are written on thejr
hearts, in characters so legible, that no man can pretend
ignorance of them, or of his obligation to practise them,
Reason, even with experience, is too often overpowered
by passion ; to restrain whose impetuosity, nothing less
is requisite than the vigorous and commanding principle
of duty.

1

1. The first principles of morals, into which all moral

argumentation may be resolved, are discovered m a man.
ner more analogous to the perceptions of sense than o
the conclusions of reasoning. In morality, however,
as well a« in other sciences, reason 1s usefully introduced,
and performs many important services. - In many in.
stances she regulates our belief; and 1n many instances
she regulates our conduct. She determines the proper
means to any end ; and she decides the preference of one
end over another. She may exhibit an object to the mind,
though the perception which the mind has, when once
the object is exhibited, may properly belong to a sense.
She may be necessary to ascertain the circumstances and
determine the motives to an action; though 1t be the
moral sense that perceives the action to be etther virtuous
or vicious, after its motive and its circumstances have
been discovered. She discerns the tendencies of the
several senses, affections, and actions, znd the compa-
rative value of objects and gratifications. She’ judges
concerning subordinate ends; but concerning ultimate
ends she is not employed. These we prosecute by some
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mmediate determination of the mind, which, in the
order of action, 13 prior to all reasoning; for no opinion
or judgment can move to action, where there is not a
previous desire of some end.—This power of comparing
the several enjoyments, of which our nature is suscepti-
ble, In order to discover which are most important to:
our happiness, is of the highest consequence and neces-.
sity to corroborate our moral faculty, and to preserve
our affections in just rank and regular order.

A magistrate knows that it 1s his duty to promote the
good of the commonwealth, which has intrusted him
with authority. But whether one particular plan or ano-
ther particular plan of conduct in office, may best pro,
mote the good of the commonwealth, may, in many
cases, be doubtful. His conscience or moral sense de-.
termines the end, which he ought to pursue; and he has
intuitive evidence that l}is end 1s good: but the means:
of attaining this end must be determined by reason. To
select and ascertain those means, is often a matter of
very considerable difficulty. Doubts may arise ; oppo-
site interests may occur; and a prefercnce must be given
to one side from a small over-balance, and from very
nice views. ‘This is particularly the case in questions
with regard to justice. If every single instance of jus-
tice, like every single Instance of benevolence, were
pleasing and useful to society, the case would be more
stmple, and would be seldom hzble to great controversy.,
But as single nstances of justice are often pernicious in
their first and immediate tendency; and as the advan.
tage to society results only from the observance of the
general rule, and from the concurrence and combination
of several persons in the same equitable conduct; the
¢ase here becomes more intricate and involved. The
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various circumstances of society, the various conse.
quences of any practice, the various interests which myy
be proposed, are all, on many occasions, doubtful, and
subject to much discussion and inquiry. ‘The design of
municipal law (for let us still, from every cdil'«::',:tti:;:m1
open a view to our principal object) the design of my.
nicipal law is to fix all the questions which regard justice,
A very accurate reason or judgment is often requisite,
to give the true determination amidst Intricate doubts,
arising from obscure or opposite utilities.

Thus, though good and ill, right and wrong are ul.
timately perceived by the moral sense, yet reason assists
its operations, and, in many instances, strengthcns and
extends its influence. 'We may argue concerning pro.
priety of conduct: just reasonings on the subject will
establish principles for judging of what deserves praise:
but, at ‘the same time, these reasonings must always,
in the last resort, appeal to the moral sense.

Farther; rcason serves to illustrate, to prove, to ex.
tend, to apply what our moral sensc has already suggest-
ed to us, concerning just and unjust, proper and impro-
per, right and wrong. A father feels that paternal ten.
derness is refined and confirmed, by reflecting how con-
sonant that feeling is to the relation between a parent and
his child ; how conducive 1t is to the happiness, not only
of asingle family, but, in its extension, to that of all
mankind. We feel the beauty and excellence of virtue;
but this sense is strengthened and improved by the les-
sons, which reason gives us concerning the foundations,
the motives, the relations, the particular and the univer-
sal advantages flowing from this virtue, which, at first
sight, appeared so beautiful.
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Taste 1s a faculty, common, in some degree, to all
men. ut study, attention, comparison operate most
powerfully towards its reinement. In the same manner,
reason contributes to ascertain the exactness, and to dis-
cover and correct the mistakes, of the moral sense. A
prejudice of education may be misapprehended for ude-
termination of morality. ’Tis reason’s province to com-

pare and discriminate.

Reason performs an excellent service to the moral
sense in another respect. It consiaers the relations of
actions, and traces them to the remotest consequences,
We often see men, with the most honest hearts and most
pure intentions, embarrassed and puzzled, when a case,
delicate and complicated, comes before them. They feel
what is right ; they are unshaken in their general prin.
ciples; but they are unaccustomed to pursue them
through their diffcrent ramifications, to make the neces-
sary distinctions and exceptions, or. to modify them
according to the circumstances of time and place. ’Tis
the business of rcason to discharge this duty; and it will
discharge it the better in proportion to the care which
has been employed in exercising and 1mproving it.

The existence of the moral sense has been denied by
some philosophers of high fame : its authority has been
attacked by otlers: the certainty and uniformity of its
decisions have been arraigned by a third class.® We are
told, that, without education, we should have been in a
state of perfect indifference as to virtue and vice ; that an
education, opposite to that which we have received,
would have taught us to regard as virtue that which we

t 1, Paley 1224, Kaims Pr, Eq.8.
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now dislike as vice, and to despise as vice that which e
now esteem as virtue. In support of these observations
it i1s farther said, that moral sentiment is different iy
different countrics, in different ages, and under differen
forms of government and religion; in a word, that it
as much the effectof custom, fashion, and artifice, as oup
taste in dress, furniture, and the modes of conversatiop,
Facts and narratives have been assembled and accumy.
lated, to evince the great diversity and even contrariety
that subsists concerning moral opinions. And it has been
gravely asked, whether the wild boy, who was caughtin
the woods of Hanover, would feel a sentiment of disap.
probation upon being told of the conduct of a parricide,
An investigation of those facts and narratives cannot find
a place in these lectures; though the time bestowed onit
might be well employed. It may, however, be proper
" to observe, that it is but candid to consider human nature .
in her improved, and not in her most rude or depraved
forms. “ The good experienced man,” says Aristotle,
« is the last measure of all things.”® To ascertain moral
\principles, we appeal not to the common sense of savages,
but of mer in their most perfect state.

Epicurus, as well as some modern advocates of the
same philosophy, seem to have taken their estimates of
human nature from its meanest and most degrading
exhibitions ; but the noblest and most respectable philo.|
sophers of antiquity have chosen, for a much wiser and
better purpose, to view it on the brightest and r:umstﬁ
advantﬁgeous side. “ It is impossible,” says the incom.
parable Addison,” ¢ to read a passage in Plato or Tully,
and 2 thousand other ancient moralists, without being a

a 1. Hutch. 237. 121. ¥ Tatler No. 103.
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greater and a better man for it. On the contrary, I
could never read some modish modern authors, without
being, for some time, out of humour with myself, and at
every thing about me. Their business is to depreciate
human nature, and consider it nnder its worst appear-
ances. They give mean interpretation and base motiveg
to the worthiest actions-—in short, they end-=avour to
make no distinction between man and man, or between
the species of men and that of brutes.” True it is, that
some men and some nations are savage and brutish ; but
is that a reason why their manners and their practices
should be generally and reproachfully charged to the
account of human nature? It may, perhaps, be some-
what to our purpose to observe, that in many of these
representations, the picture, if compared with the origi-
nal, will be found to be overcharged. For, in truth,
between mankind, considered even in their rudest state,
and the mutum et turpe pecus, a very wide difference will
be easily discovered. In the most uninformed savages,
we find the communes. notitie, the common notions and
practical principles of virtae, though the application of
them 1s often extremely unnatural and absurd.., These
same savages have in them the seeds of the logician, the
man of taste, the orator, the statesman, the mun of virtue,
and the samt. These seeds are planted in their minds
by nature, though, for want of culture and exercise, they
lic unnoticed, and are hardly perceived by themselves or
by others. Besides, some nations that have been supposed
stupid and barbarous by nature, have, upon fuller ac.
quaintance with their history, been found to have been
rendered barbarous and depraved by institution. When,
by the power of some lcading members, erroneous laws
are once estabhished, and it has become the interest of

“subordinate tyrants to support a corrupt system, errour



132 LECTURES ON LAW,.

and iniquity become sacred. Under such a system, the
multitude are fettered by the prejudices of f:t(lhn::entiml
and awed by the dread of power, from the free exercige
of their reason. These principles will account for the
many absurd and execrable tenets and practices with
regard to government, morals, and religion, which have
been invented and established in opposition to the yp.
biasscd sentiments, and in derogation of the. natural
rights of mankind. But, after making all the exceptions
and abatements, of which these facts and narratives, if
admitted in their fullest extent, would justify the claim,
still it cannot be denied, but is even acknowledged, that
some sorts of actions command and receive the esteem
of mankind more than others; and that the approbation
of them is general, though not universal, It will certainly
be sufficient for our purposc to observe, that the dictates
of reason are neither more general, nor more uniform,
nor more certain, nor more commanding, than the dictates
of the moral sense. Nay, farther; perhaps, upon inquiry,
‘we shall find, that those obliquities, extravagancies, and
inconsistencies of conduct, that are produced as proofs
of the nonexistence or inutility of the moral sensc, are,
in fact, chargeable to that faculty, which is meant to be
substituted in its place. We shall find that men always
approve upon an opinion—true or false, but still an
opinion—that the actions approved have the qualities and
tendencies, which arc the proper objects of approbation.
They suppose that such actions will promote their own
interest; or will be conducive to the publick good; or
are required by the Deity ; when, in truth, they have all
the contrary properties—may be forbidden by tiie Deity,
and may be detrimental both to publick and to private
-good. But when all this happens, te what cause is it to
be traced? Does it prove the nonexistence of a moral
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gense, or does it prove, in such instances, the weakness
or perversion of reason? The just solution is, that, in
auch instances, it is our reason, which presents false
appearances to our moral sense.

It is with much reluctance, that the power of our
instinctive or intuitive faculties is acknawledged by some
philosophers. ‘T'hat the brutes are governed by instinct,
but that man 1s governed by reason, is their favourite
position. But fortunately for man, this position is not
founded on truth. QOur instincts, as well as our rational
powers, are farsuperiour, both in number and in dignity,
to those, which the brutes enjoy; and it were well for
us, on many cccasions, 1f we laid our reasoning systems
aside, and were more attentive in observing the genuine
impulses of nature. In this enlarged and elevated
meaning, the sentiment of Pope ¥ receives a double por-
tion of force and sublimity,

¢ And reason raise o’er instinct as you can,
In this, ’tis God directs, in that, ’tis man.”

This sentiment is not dictated mercly in the fervid glow
of enraptured poetry; 1t 1s aflirmed by the dcliberate
judgment of calm, scdate philosophy. Our instincts are
no other than the oracles of eternal wisdom : our con-
science, 1n particular, is the voice of God within us: it
teaches, 1t commands, it punishes, it rewards. The
testimony of a good conscience is the purest and the no-
blest of human enjoyments.

It will be proper to examine a little more minutely
the opinions of those, who allege reason to be the sole

v Fss,on Man. Ep. 3. v. 99.
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directress of human conduct. Reason may, indeed, i,
struct us in the pernicious or useful tendency of qualitje,
and actions : but reason alone is not sufficient to pro.
duce any moral approbation or blame. Utility is only
a tendency to a certain end; and if the end be totally ip,
~different to us, we shall feel the same indifference 1.

wards the means. It is reqaisite that sentzment should
intervene, in order to give a preference to the usefyl

above the pernicious tendencies.

Reason judges either of relations or of matters of
fact. Letus consider some particular virtue or vice under
both views. Let us take the instance of ingratitude,
This has place, when good will 1s expressed and good
offices are performed on one side, and ill will or indiffer.
ence 18 shown on the other. The first question is<what
is that matter of fact, which is here called a vice? Indif.
ference or ill will. But 1ll will is not always, nor in all
circumstances a crime: and indifference may, on some
occasions, be the result of the most philosophick fortitude,
The vice of ingratitude, then, consists not in matter of

tact.

Lt us next inquire into the relations, which reason can
discover, among the materials, of which ingratitude 1s
composed. She discovers good will and good offices on
one side, and i1ll will or indifference on the other. This
is the relation of contrariety. Does ingratitude consist
in this? To which side of the contrary relation is it to
be placed ¢ For this relation of contrariety is formed as
much by good will and good offices, as by 1ll will or in-
difference. And yet the former deserves praise as much
a< the latter deserves blame,
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If it shall be said, that the morality of an action does
not consist in the relation of its different parts to one
another, but in the relation of the whole actions to the
rule ; and that actions are denominated good or il as
they agree or disagree with that rule ; another question
occurs— W hat 1s this rule of right? by what is it disco-
vered or determined ¢ By reason, it is said. How daes
reason discover or determine this rule? It must be by
examining facts or the relations of things. But by the
analysis which has been given of the particular instance
under our consideration, it has appeared that the vice of
ingratitude consists neither in the matter of fact, nor in
the relation of the parts, of which the tfact is composed.
Objects in the anmimal world, nay inanimate objects,
may have to each other all the same relations, which we
observe in moral agents; but such objects are never
supposed to be susceptible of merit or demerit, of virtue

or vice.’

The ultimate ends of human actions, can never, in
any case, be accountcd for by reason. They recommend
themselves entirely to the sentiments and affections of
men, without dependence on the intellectual faculties.
Why do you take exercise?! Because you desire health.
Why do you desire health ? Because sickness is painful.
Why do you hate pain? No answer is heard. Can one
be given? No. This is an ultimate c¢nd, and is not
yeferred to any farther object.

To the second question, you may, perhaps, answer,
that you desire health, because it is necessary for your
improvement in your profession. Why .are vou anxious
to make this improvement? You may, perhaps, answer
again, because you wish to get money by it. Why do
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you wish to get money ? Because, among othcr re asons,
it is the instrument of pleasure. But why do you ]fnc
pleasure? Can a reason be given for loving plmsurc
any more than for hating pain? They are both ulmmte
objects. “Tis impossible there can be a progress in inf.
nitum ; and that one thing can always be a reason, why
another is hated or desired. Something must be hatefy)
or desirable on its own account, and becausc of its imme.
diate agreement or disagrecment with human scotimeny

and affection.

Virtue and vice are ends ; and are hateful or desirable
on_their own account. It is requisite, therefore, thy
there should be some sentiment, which they touch—some
internal taste or sense, which distinguishes moral good
and evil, and which embraces one, and rejects the other,
Thus are the offices of reason and of the moral sense at
last ascertained. The former conveys the knowledge of
truth and falsehood : the latter, the sentiment of ‘beauty
and deformity, of vice and virtue. The standard of
one, founded on the nature of things, is eternal and in.
flexible. The standard of the other is ultimately derived
from that supreme will, which bestowed on us our pecu.
liar nature, and arranged the several classes and orders
of existence. In this manner, we return to the great
principle, from which we set out. Itis necessary that
reason should be fortified by the moral sense: without
the moral sense, a man may be prudent, but he cannot

be virtuous.

Philosophers have degraded our senses below their
real importance. They represent them as powers, by
which we have sensations and ideas only. But this is
not the whole of their office ; they judge as well as in-
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form. Not confined to the me.e office of conveying im-
prcsaions, they are exalted to the function of judging of
the nature and evidence of the impressions they convey.
If this be admitted, our moral faculty may, without im.
propriety, bt called the moral sense.  Its testimony, like
that of the external senses, is the immediate testimony
of nature, and on it we have the same reason to rely.
In its dignity, it is, without doubt, far superiourto every
other power of the mind.

The moral sense, like all our other powers, cames to
maturity by inscnsible degrees. It is peculiar to human
nature. It is both intellectual and active. It is evidently
intended, by nature, to be the immediate guide and
director of our conduct, after we arrive at the years of

understanding.

III. Reason and conscilence can do much; but still
tney stand in need of support and assistance. They are
useful and excellent monitors ; but, at some times, their
admonitions are not sufficiently clear; at other times,
they are not sufficiently powerful; at all times, their
influence is not sufficiently extensive. Great and sublime
truths, indeed, would appear to a few; but the world, at
large, would be dark and ignorant. The mass of man.
kind would resemble a chaos, in which a few sparks,
that would diffuse a glimmering light, would serve only
to show, in a more striking manner, the thick darkness
with which they are surrounded. Their weakness 1s
strengthened, their darkness i1s illuminated, their influ-
ence 1s enlarged by that heaven-descended science,
which has brought life and immortality to light, In
compassion to the imperfection of our internal powers,
our all-gracious Creator, Preserver, and Ruler has been

VoL, 1. T
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pleased to discover and enforce his laws, by a revelation
given to us immediately and directly from himself. Thiy
rcvelation is contained in the holy scriptures. Tj,
moral precepts delivered in the sacred oracles form 3
part of the Jaw of nature, are of the same origin, and
of the same obligation, operating universally and per.
petually.

On some important subjects, thosc in particulgr,
which relate to the Deity, to Providence, and to a future
state, our natural knowledge is greatly improved, re.
fined, and exalted by that which 13 revealed. On these
subjects, one who has had the advantage of a commen
education in a christian country, knows more, and with
more certainty, than was known by the wisest of the aa.
cient philosophers.

One superiour advantage the precepts delivered in
the sacred oracles clearly possess. They are, of all, the
most explicit and the most certain. A publick minister,
judging from what he knows of the interests, views, and
designs of the state, which he represents, may take his
resolutions and measures, In many cases, with conf.
dence and safety; and may presume, with great proba.
bility, how the state itself would act. DBut if, besides
this general knowledge, and these presumptions highly
probable, he was furnished also with particular instruc.
tions for the regulation of his conduct; would he not
naturally observe and govern himself by both rules? In
cases, where his instructions are clear and positive, thers
would be an end of all farther deliberation. In other
cases, where his instructions are silent, he would supply
them by his general knowledge, and by the informaton,
which he could collect from other quarters, concerning
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the counsels and systems of the commonwealth., Thus
i is with regard to reason, conscicnce, and the helv
scriptures.  Where the latter give instructions, those
tnstructions are superenuncently authentick.  But who-
ever expects to find, in them, particular directions for
every moral doubt which arises, ¢xpecss more than he
will'ﬁnd. They generally presuppose o knowledge of
the principles of morality; and zr¢ cmployed not so
much in teaching new rulcs on this subject, as in en.
forcing the practice of those already known, by a great-
er certainty, and by new sanctions. They prescnt the
warmest recommendations and the strongest inducements
in favour of virtue: they cxhibit the most powerful dis.
suasives from vice. But the origin, the nature, and the
extent of the scveral rights and duties they do not cx-
plain; nor do they specify in what instances one right or
dutv is entitled to preference over another. They are
nddressed to rational and moral agents, capable of pre-
viously knowing the rights of men, and the tendencies
of actions; of approving what is good, and of disap.
proving what 1s evil.

These considerations show, that the scriptures sups.
port, confirm, and corroborate, but do not supercede the
operations of rcason and the moral sense. The infor-
mation with regard to our duties and obligations, drawn
from these different sources, ought not to run in uncon.
nected and diminished channels: it should flow in one
united stream, which, by its combined force and just
direction, will impel us uniformly and effectually towards
our greatest good.

We have traced, with some minuteness, the efficient
principle of obligation, and the several imneans, by which
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our duty may be known, It will be proper to turn oyy
attention back to the opinions that have been held, i
philosophy and jurisprudence, concerning this subject,
On a review of themw  ve shall now find that, in general,
they are defective ra.  r than erroneous; that they haye
fallen short of the mark, rather than deviated from the
proper course.

The fitness of things denotes their fitness to produce
our happiness : their nature means that actual constitution
of the world, by which some things produce happiness,
and others misery. Reason is one of the means, by
which we discern between those things, which produce
the former, and those things, which produce the latter,
The moral sense feels and operates to promote the same
essential discriminations. Whatever promotes the great.
est happiness of the whole, is congenial to the principles
of utility and sociability : and whatever unites in it all’
the foregoing properties, must be agreeable to the wiil of
God: for, as has been said once, and as ought to be said
again, his will is graciously comprised in this one pater-

nal precept—Let man pursue his happiness and per. v
fection.

The law of nature is immutable ; not by the effect of
an arbitrary disposition, but because it has its foundation

in the nature, constitution, and mutual relations of men
and things., While these continue to be the same, it must

continue to be the same also. This immutability of
nature’s laws has nothing in it repugnant to the supreme
power of an all-perfect Being. Since he himself is the
author of our constitution; he cannot but command or
forbid such things as are necessarily agreeable or diss
agreeable to this very constitution. He is under the~
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_glorious necessity of not contradicting himself. This
necessity, far from limiting or diminishing his perfec-
tions, adds to their external character, and poicts out their

excellency.

«The Iaw of nature is universal. For it is true, not
only that all men are equally subject to the command of
their Maker; but it is true also, that the law of nature,
having its foundation in the constitution and state of man,
has an essential fitness for all mankind, and binds them
without distinction.

This law, or right reason, as Cicero> calls it, is thus
beautirully described by that cloquent philosopher. ¢ It
is, indeed,”’ says he, ‘“a true law, confoimable to nature,
diffused among ‘all men, unchangeable, eternal. By its
commands, it calls men to their duty : by its prohibitions,
it deters them from vice. To diminish, to alter, much
more to abolish this law, 18 a vain attempt. Neither by
the senate, nor by the pecple, can its powertul obligation
be dissolved. It requires no interpreter or commentator,
It 1s not one law at Rome, another at Athens; one law
now, another hereafter: it is the same eternal and immu.
table law, piven at all times and to all nations: for God,
who 1s its author and promulgatoi, is always the sole

master and sovereign of mankind.”
‘“ Man never zs,” says the poet, in a sceming tone of
complaint, ‘“but always to ¢ blest.” The sentiment
would certainly be more consolatory, and, I think, it
would be likewise more just, if we were to say—man
ever zs; for always to be blest. That we should have

* De Rep. L 3.
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more and better things before us, than all that we hay,
yet acquired or enjoyed, 1s unquestionably a most desiy,.

ble state. The reflection on this circumstance, far frog,

diminishing our sense or the importance of our preyen

attainments and advantages, produces the contrary effects,

The present is gilded by the prospect of the future.v

When Alexander had conquered a world, and hag
nothing left to conquer; what did he do? Ie sat down
and wept. A well directed ambition that has conquered
worlds, is exempted from the fate of that of Alexander
the Great : it still sees before 1t more and better worlds
as the objects of conquest.

It is the glorious destiny of man to be always pre.
gressive. Forgetting those things that are behind, it is
his duty, and it is his happiness, to press on towards
those that are before. In the order of Providence, as
has been observed on another occasion, the progress of
societies towards perfection resembles that of an indivi.
dual. This progress has hitherto been but slow: by
many unpropitious events, it has often been interrupted:
but may we not indulge the pleasing expectation, that,
in future, 1t will be accelerated; and will meet with
fewer and less considerable interruptions.

Many circumstances seem—at least to a mind anxious
to see it, and apt to believe what it is anxious to see~—
many circumstances seem to indicate the opening of such
a glorious prospect. The principles and the practice of
liberty are gaining ground, in more than one section of
the world. Where liberty prevails, the arts and sciences —
lift up their heads and flourish. Where the arts and
sciences flourish, political and moral improvements will
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nkewise be made. All will receive from each, and each
will receive from all, mutual support and assistance:
mutually supported and assisted, all may be carried to a
degree of perfection hitherto unknown; perhaps, hitherto

not believed.

« Men,” says the sagacious Hooker, ¢ if we view
them in their spring, are, at the first, without under-
standing or knowledge at all. Nevertheless, from this
utter vacuity, they grow by degrees, till they become at
length to be even as the angels themselves are. That
which agreeth to the one now, the other shall atfain to
in the end : they are not so far disjoined and severed,
but that they come at length to meet.””

Our progress in virtue should certainly bear a just
proportion to our progress in knowledge. Morals are
undoubtedly capable of being carried to a much higher
~ degree of excellence than the sciences, exceilent as they
are. Hence we may infer, that the law of nature, though
immutable in its principles, will be progressive in its
operations and effects. Indeed, the same immutable
principles will direct this progression. In every neriod
of his existence, the law, which the divine wisdom has
approved for man, w'll not only be fitted, to the cotem-
porary degree, but will be calculated to produce, in
future, a still higher degree of perfection,

A delineation of the laws of nature, has been often
atteapted. Books, under the appellations of institutes
and systems of that law, have been often published.
From what has been said concerning it, the most finished

Y Hooker, b. 1.s. 6. p. 8.



performances executed by human hands cannot be per.
fect.  But most of them have been rude and imperfeg!
5 |
‘to a very unnccessary, soine, to a shametul degree, !

A. more perfect work than has yet appeared upon thi
great subject, would be a most valuable present to man.
kind. Even the most gencral outlines of it cannot, g

least in these lectures, be expected irom me.

W'
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