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ORATION.

In cvery discourse upon the present condition and future
prospects of the human race, it is both pleasing and useful to
contemplate its origin and progress; to estimate the stock of
knowledge with which the first human being commenced life,
and the advantages he possessed; to carry back our thoughts
througzh the long tract of time, to that age when this popu-
lous and busy world was a profou'.d, unbroken solitude, and
the habitation of Adam the only lodge in the vast wilderness.

Ir. the garden of liden, surrounded with innumerable bless-
ings, invested with sovereign command, and equal to angels
in adl things but knowledge, were plicced the parents of man-
kinde Lixpelled the blissful seats of paradise, for their trans-
gression of the sole command of the great Author of their be-
ing, and bountiful giver of the rich and varied blessings they
enjoyed, “the world was all betore them where to choose
their place of rest, and Providence their guide,”

From this exiled and solitary pair have sprung the count-
less hosts of intelligent beings, the subjects of our pres. at
contemplation. To the mind, glancing dewn the current of
existence, {from that remote period, how noble, how humilia-
ting is the prodspect. Though history be little else than a
chronicle of the follies, excesses, and crimes of mankind, —
though at every page tears of sorrow and of shame are ex-
torted, b examples of atrocious vice, yet the generous heart
sometimes exults in the recordea exertions of heroic virtue.



That mankind is m all ages the same, though asserted
by a master of the humah heart, ns a general propoeition, is
untrue. It is contradicted by the different molifications of
hurhan character, under the influence of laws, religion, and
the various instifutions which have been devised for the com-
fort and sccurity of associated man, What resemblance can
be tracad between the present and ancient people of Greece?
How unlike both extremes, to that period when the politic
monarch (ransferred the scat of his empire from the Tiber to
the Bosphorus? By what mark can you recognize, in the
enervated slave of modern [taly, the successor of the free and
hardy Roman? Is the Spaniard what he was in the reign of
Charles the 5th?  On the borders of Scotland and England
the sheriff’s writ hus superseded the claymore, @nd the posse
comitatus the gathering of the clans. Turn your eyes to
the southern coast of the Mediterranean, and see the meta-
morghosis in progress there, under the happy amelioration
of French dominion. The hund of French refinement and
civilization is tearing from the heart of the Musselman the
prejudices entwined most closely around it;—the penetralia
of the harem have been thrown open;~—the cross surmounts
the crescent; and amid the mosques of Algiers, the voices
of a Christian * -eople praise and adore the Christian’s God!

And may we not hope, that it is in the providence of that
gracious being, that the means, thus happily established in the
north of Africa, shall co-operate with the benevolent purpo.
ses of our own plans of colonization, to requite that injured
continent for the wrongs and outrages of the Christian world?

If the operation of these causes he thus powerful,in the di-
rection of human conduct, and decisive of human character,
the investigation of them becomes the duty, as to understand
them is the intercst, of every people aspiring to be free and
happy. Indeed,1 know not how I can better discharge the
flattering duty with which I bave been honored, thun by an
attempt to develope the great principles of ou? own govern:
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ment, from a careful analysis of its powers and authority.
It is refreshing to draw from that clear and exhaustless fount,
whence all that is valuable in our institutions flow. There is
something invigorating in this recurrence to firet principles,—
in renewing the half efficed impressions of a former, and |
may add, a purer age, as the chisel of the wandering enthu.
siast piously re-touched the inscriptions on the tombs of the
persecuted covenanters.

These happy and liberal institutions, and the counstitution
{from which thev spring, are the resull of the closest investi-
gation, by the strongest minds and clearest heads, of the prin.
ciples and practices of the governments which had preceded
them. They have their only force,—their sole guaranty
and sanction, in the combined affection, intelligence, and
virtue of the people. Their beautiful simplicity may be
marred by the daring hand of unskilful innovation;—their
symmetry may be matilated by mistaken zeal to improve or
preserve tliem;—the regularity of their movements may be
interrupted by passion, prejudice, or design;—their founda.
tion can only be sapped by the general depravily and cor-
ruption of the people.  If they shall have fair play,—if they
shall be administered in the same admirable zpirit in which
they were conceived, union, harmony, individual happiness,
and national prosperity will be the rich and certain fruits,

‘The peace of 1763, (beyond which period weshall not car-
ry our researches,) established the British dominion in North
America, and led to those measures whieh eventuated in the
separalion of the two countries,

The f(irst 2tfort to produce concert of action and sentiment
among the colonies, was a resolution of the House of Repre.
sentatives of M.assachusetis, that it wasexpedient that a Con-
gress, composed of commissioners from all the Colonies,
should assemble in New York, on the first Tuesday of Octo-
ber, 1765. This wise and salutary suggestion was not a-
dopted without the most serious opposition. In the assem.

1 *
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bly of South Carolina, the united powers of argument and
ridicule were enlisted against it.  Referring to the different
employments and interest of the colonists, it was said with a
sneery “if you agree to the propozition of composing « Con-
gress of depulies from the different British Colonies, what
sort of a dish will you make? New-England will throw in fish
and onions; the middle Colonies, flax-sced and flour; Mary-
land and Virginia will add tobacco; North Carolina, pitch,
tar, und turpentine; South Carolina, rice and indigo; and
Georgia will sprinkle the whole with saw-dust:—Such an
absurd jumble will you make, if you attempt to form an union
among such discordant materials as the thirteen British prov-
inces.”  “lo this, a country member replied: « He would
not choose the geutleman, who made the objection, for his
cook; but, nevertheless, he wonld venture to assert, that if
the Colonics proceeded judiciously in the appointment of
delegates to a continental Congress, they would prepare a
dish fit for any crowned head i Ilurope.”™ T'hrough the in.
flucnce of Christopher Gadsden, and the eloquence of John
Rutledge, a majority of the Assembly was obtained in favour
of the proposition.

It is singular, that at a recent festivity in the cily of
Charleston, the spirits of these two celebrated mea were in.
voked, by a very distinguished gentleman, to sanction meis-
ures, which, in our opinion, must lead to the dissolulion of
that uniony which, while alive, they were so instrumental i
producing. [, too, invoke the spirits of Christopher Gads-
den and John Rutledge, of Ilenry laurens and William
Lowndes, to animate the councils of their native stale,—to
dissipate the delusions which darken the understandings of
some of her ablest citizens,

The difficulty of harmonizing materials so discordant, and
reconciling interests so opposite, was not magnified by our
witty friend of the South Carolina Assembly. If then, in-
decd, these employments be so incompatible,—if these occu-
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pations be 8o adverse,~—if the attraction between the parts of
this confederacy be so weak, and the tendency to separation
so strong, we are solemnly impressed with the necessity of
mutual modcration, concessiony and forbearance. We must
silence the suggestions of individual cupidity; suppress the
workings of scctionul feelings; calm the passions, and soothe
the irritations of party strife.  We must compromise in the
very spirit of the constitution,

The next step towards consolidating the union of the Colo-
nies, was the Congress assembled at Philadelphia, in 1774.
One of the rules of this body is remarkable, as containing
the germ of that system of representation, which afterwards
expanded into full growth, and gave to the present constitu-
tion its peculiar compound character. 1t was resolved, “that
ng Coungress were not then possessed of, or able to procure,
proper materials (or ascertaining the importance of each Colo-
ny, each Colony or province should have one vote,in deter-
mining questions,”

Now, as the reason for giving this equal right to each Colo-
ny in this sccond Congress, was the want of materials to esti-
mate their relative importance, it fairly follows, that if the
means had been at hand to make such estimate, a different
rule of representation would have obtained, and the number
of votes would have been probably regulated as they now
are, by the amount of population. Although the rule ac.-
tually adopted, did not,in any degree, affect the sovereignty
of the several Colonies, yet it very clearly suggests and
shadows forth a plan of union, in which that sovereignty
would, to some extent, be surrendered; for an unequal rep-
resentation, in the conferences of nations, is absolutely in-
- compatible with our ideas of sovereignty. All sovereigns are
cqually such, treat upon equal terms, and are equally repre-
sented.

This Congress passed a number of resolutions declaring
the rights of the Colonies, with a detail of the gricvances of
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which they complained; and determined, as one mensure of
peaceable redress, to enter into a non-importation associa-
tion, the only means of enforcing which, was an appeal (o
public opinion.  Committces were to be appointed in cvery
county, city, or town, to sce that the agreement was obsery-
ed; and the names of the violaters of it were (o be publish-
cd in the Gazeltes, as the enemies of the rights of America;
and, in that case, no dealings were to be had with them.
This bill of rights and non-importation agreement were the
only bond of union,~the only constitution and form of gov-
crnment of the Colonies, unti] the ratification, in 1788, of the -
articles of confedcration.

It will be readily seen, that these limited and undefined
powers were very inndequate to the eflicient conduct of the
war which ensued. Consequently, one of the earliest sub-
jects occupying the attention of Congress, ifler the declara-
tion of independence had been resolved, was the appointing
a comnitlec to draft a plan of confederation for the thirteen
Colonies. Afler many delays and amendments, the report of
the committec was adopted on the 15th of November, 1777,
and ratificd by the Colonies, during the following year.

The fifth of these articles provides, that ¢ for the more
convenient management of the general interests of the Uni-
ted States, delegates shall be annually appointed, in such
mannrer as the legislature of each State shall direet, to meet
in Congress, on the first Monday of November, in every year,
with a power reserved to each Staley to recall its delegatesy or any of
them, at any lime swithin the year, and to send others in their stead,
Sor the remainder of the year.”

The rule of equal votes in the States, adopted by the Con-
gress of 1774, was transferred to this inetrument.  All the
charges of war, and other expenses of the government, were
to be defrayed out of a common treasury, to be supplied by
the several States, in a fixed proportion. ¢ The taxes for
paying that proportion shall be laid and levied by the au-
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thority and direction of the legislatures of the several States,
within the time agreed upon by the United States, in Con-
gress assembled.”

Congress had the exclusive right of entering into treatics,
&c., % provided that no treaty of commerce shall be made,
whereby the legislalive powers of the respective States shall
be restrained from imposing such imposts and duties on for-
cigners, as their own people are subjected to, or from pro-
hibiting the exportation or importation of any specics of
goods or commodities whatsoever,”

The power of Congress extended to ¢ appointing courls
for the trial of piracies and felonies, committed on the high
seas, and cstablishing courts for recciving and determining,
finally, appeals in all cases of capture,” &c.

In less than cight years, under this defective system, the
country was brought to the very verge of destruction.  Asa
nation, we were without money,—without credit,—without
character. The glorious prospect of '83 was fearfully over
cast. The union was on the point of dissolution.

At this eventful and decisive crisis, in May, 1787, the con-
vention met at Philadelphia, which formed the present con-
stitution,~the last hope of the patriot and philanthropist.
The federal character of the unien was greatly modified by
this celebrated instrument. 1t was retained, in the equal
representation of the States in the senate, thoughlost in the
mode of voting in that body; and few traces of it are to he
found in the organization of the house of representatives.
The government became partly federal, partly national.
The whole system of requisitions was destroyed, and the gen-
eral government was made to operate on individuals, and
not on States.

By this constitation, Congress is empowered to lay and
collect taxes, duties, imposts, and excises; to regulate the
foreign and dumestic commerce of the country. The judi-
cial power of the government is made co-extensive with its
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legislative, <“that there may be a constitutionnl method of
giving cflicacy to constitutionnl provisions.” 1 shall content
mysell with this contrast between the powers conferred on
Congress, by the articles of confederation, and the constitu-
tion, in relution to finunce, commerce, and the judiciary; be-
cause from the different constructions of these provisions,urise
the great quecetions which now agitate the country :—n pro-
tecting tariff, the system of internal improvements, and the
restrictions attempted upon the jurisdiction of the federal
courts, as auxilinry to the power of nullitication.  And this
18 the genealogy of nullilication, A tariff for the encourage-
ment and protection of our own labour, and appropriations
for internal improvement, are denounced, in no measured
terms, as gross, palpable, dangerous violations of the consti-
tution. A majority of Congress thinking these laws both
constitutional and expedient, refused to repeal them. Some
cxpedient mast, therclore, be devised to dispose of these ob-
noxtous laws; and that expedient was the notable scheme of
nullification. The anarch finds no advocates out of the heat-
ed atmosphere in which he was engendered. As a last re-
sort, the authority is denied of the federal judiciary to con-
strue and protect federal legislation, At the last session of
Congress, a bill was introduced into the house of representa-
tives, to repeal the twenty-fifth section of the judiciary act,
which that body, by a very large majority, refused even to
consider; and that was the knell of nullification.

Of that vexed question, the present tariff, I shall say ncth-
ing, but pass on to the equajly importaut and agitating
subject of internal improvements. In construing the consti-
tution of the United States, we must constantly keep in view,
that it was formed to correct the errors, and supply the de-
fects, of the articles of confederation. The government of
the United States consists of a number of agents, appointed
by the people, whose capacities and powers are specifically
defined and limited in the constlitution, Congress is one of
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these agents, and as such, has no authority which is not ex-
pressly given by the constitution, or deducible fromit, by fair
and legitimate implication. By this test, then, it must he
decided, whether Congress is authorized by the people, in
their behalf] to originute and prosecute a system of internal
improvements, by which I understand the means of facilita-
ting the domestic trade and intercourse of this extended and
diversified empire.

The constitution provides, among other things, that Con-
gress shall have power to regulate commerce with foreign
nations, and among the several states. The controuling
word in this paragraph is, to regulate ; the meaning of which it
1s important to fix with the utmost precision. A very obvi.
ous consideration here, is, that all the authority of the coun-
try, over its foreign and domestic commerce, is vested in Con-
gress.  The government of the United States, though limi-
ted, within the limitation is sovereign. In all cases, there-
fore, where the people have conferred power upon any de-
partment of the government, without limitation, it is sover-
eign; possessing entire authority over the subject; restrain-
ed only by the great moral obligations of natural law.  Upon
Congress, also, are conferred all powers necessary and prop-
er to carry into effect this power to regulate commerce a-
mong the scveral states. The people, then, having reserved
no authority, in this matter, to themselves; and having ex-
pressly prohibited all interference with it, by the state legis-
latures, have "entrusted to Congress all the authority upon
this subject, which, as sovereign, they possessed. It fol-
lows, therefore,very clearly, that under the power to regulate
commerce among the several states, Congress may do all
such acts as of right appertain to a sovereign state. If this
be true, and if the means of executing this power be referred
to the discretion of Congress, and if to make a road or canal
be an attribute of sovereignty, we might here safely rest the

argument. [or the sake of tender consciences we will go
further.
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“Congress shall have power to regulate commerce with
forcign nations, and among the several states” In reading
this paragraph the reflection at once occurs, that be this pow-
er what it mny, Congress has the same nuthority in both ca.
scsy,—over the foreign as over the domestic trade. What
Congress may rightfully do in the ona instance, it may right-
fully do in the other. The same word, regulate, ascertains
the authority in both. Now, under the power to regu-
late commerce with foreign nations, Congress has pnssed
faws, and adopted measures, to give to it aid and protection.
They have promoted nuvigation, by removing obstructions
from the mouths of our rivers, and improving harbours for
its accommodation and safety. Duoys have been placed to
mark the shoals, whereon the hopes of the mariner may be
wrecked; and light houses built to direct him in safety to the
¢ haven where he would be.” All this has becn doue with
the approbation of those who deny to Congress the right to
give equivalent faciiitics {o the vastly more important com-
merce among the several states. It has been repeatedly
urged, and with great force, that if Congress, under this au-
thority, give to foreign commerce all the aid it requires, it
may, under the same authority,afford thc appropriate aid to
the commerce among the several states. The analogy is
complete,—the argument, [ think, irrefutable. Upon this,
however, I must remark, that [ know not by what course of
reasoning, tue improvement of harbours, erection of light
houses, &c., is referred to the power to regulate forergn com-
merce. They are equally necessary to the cuccessful pros.

ecution of both trades; equally benefit both; and, by every
rule of fair reasoning, have their origin in the authority of

Congress over the whole commerce of the country. From
the opposite theory, if the foreign commerce were anaihila-
ted, it follows that none of these facilities could be given to
the domestic trade. The cotton and rice of Carolina, and
-sugar of Louisiana, must grope their way though the dark

into the port of New York.
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There is one point of view, in which this matter may be
placed, that I have not before met with, which strengthens
the argument, by rendering the analogy unneccssary, show-.
ing that Congress has repeatedly done (and without objec-
tiow, 8o fur as [ know,) the thing itself, for which we now con-
tend. Commerce among the several states is carried on
through the artificial channels of roads and canals, or the na-
tural oncs, rivers and the occan.  All that portion of this
commerce which is made up of the interchange of commodo-
ties between the states and cities on the sea hoard, is carried
on by means of the ocean; and it has been fostered, encour-
aged,and protected, in every way its wants required. Bea-
cons, buoys, breakwaters, light houses, and the various pro-
visions of the coasting trade, are all for the benefit of this
commerce; and some of them have no other foundation in
the constitution, than the power to regulate commerce among
the several states. 1 can find, in the constitution, no pre-
ference of one part of the domestic trade over another: eve-
ry part of it iz equally entitled to the protection of Congress.
If the government may improve the natural capacities of wa.
ter, why not, also, the natural capacities of land? May noc
all the elements be put in requisition, and made subservient
to this great purpose?

There are some of our statcsmen, who vote against all ap-
propriations for internal improvements, on the express ground
that Congress has no authority over the subject, who have in
another shape yielded, as I think, the whole constitutional
argument. In April, 1828, in the senite of the Uhnited
Stateg, upon the memorial of the DBaltimore and Ohio Rail
Road Company, the bill allowing the importation of iron and
machinery, for the use of such road, free of duty, was passed
by a vote of twenty-six to ninetecen. Senators voted for this
bill, who hold it unconstitutional to give any direct aid to that
important undertaking. The bill provides, that ¢ bond shall
be given for the amount of duties, in the usual manner, sub-

2
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ject to the condition, (to »e expressed in the bond,) that on
saliafaclory proof being given to the Secretary of the Treas-
ury, thut such iron has been used in the construction of said
rail roads, such bond shall be cancelled.” The company
sets forth, in its memorial, that not less than fiftcen thousand
tons of iron will be required for the use of the road. Upon
this quantity of iron, the duties, under the present tariffy will
be two hundred and seventy thousand dollars. In the pro-
erress of this business, the collector at Baltimore will have in
his possession, for the use of the government, the bonds of this
company, to the amount of two hundred and seventy thousand
dollars; which bonds, upon the condition therein expressed,
are to be cancelled. Common sense would call this a dona-
tion of so much money out of the public treasury. To a
mind unclouded by metaphysical subtletics, seeing things in
their true proportions and aspects, this remission of dutiey is
an appropriatjon, for the use of the company, of so much
cash as the bonds cualled for. YWhat is the difference, in
principle or facty whether you give the company, from the
treasury, the sum of two hundred and seventy thousand dol-
lars, and afterwz rds require them to refund it, in the shape
of duties, or allow them, in the first instance, to import the
articles free of duty. The result of both operations is pre-
cisely the same. The treasury supplies, and the company
receives, the amount of duties charged upon the importation.

In February, 1829, a bill authorizing the subscription of
one hundred and fifty thousand dollars, to the stock of the
Chesapeake and Delaware Canal, passed the senate, though
opposed, from constitutional scruples, by some of those gen-
tlemen who found no difficulty in relaxing the tariff on iron,
in aid of the rail road. There is no authority (thus the argu-
ment runs,) to give money out of the treasury, to make, or
aid in making, the road; but if we can lay our hands on it,
before it gets there.—if we can stop it in transitu, we will,
for that purpose, divert it trom the treasury. The subscrip.
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tion to the cannl changed money into stock; the remis.
sion of the duties was a gratuity. You receive your annual
dividends of the one; of the other, the dividends go into the
pockets of the company.

A dircct appropriation, in cvery point of view, appears
cqually constitutional; und is recommended by the further
consideration, that it does not expose the revenue to the pos-
sible frauds which may be practised on it, in the other modc
of giving rclicf.  'T'he authority of Congress to remit, can no

more he questioned, than its authority to lay and collect du-
tics: but ncither can be done for the attainment or an object

beyond the controul of Congress. How, then, is the asser-
tion, of authority in Congress to remit duties in aid of a road,
consistent with the denial of authority to lay and collect du-
ties for the same purpose?

A very thin and pervious veil of sophistry has been thrown
over this inconsistency. The law regulating the tariff is de-
clared unconstitutional; and any mode of repeal is, there-
fore, not only justifinble, L at absolutely enjoined in the oath
of the representative.  Appropriations in aid of a rail road,
are 2lso declared unconstitutional, by the same authority, and
(as there are no degrees of constitutionality,) are as entirely
beyond the proper sphere of congressional action, as a pro-
tecting tarift.  The argument is no more than this: we will
destroy the tariff; which we had no power thus to adjust, by
construcling a road, which we have no power to construct.
We will make a subsequent breach in one part of the consti-
tution, in order to get materials to stop a prior breuch in
another. DBut the duty on iron is divisible into two parts:
for protection, and for revenue. Suppose we half (nine dol-
lars per ton,) for each. No body denies the authority of Con-
gress to impose the nine dollars forrevenue. To somuch of
the tariff; then, as is constitutional, this reasoning does not
apply; and,according to their own view of the case, instead of

baenipseven-theweend, the direct, positive, gratuitous contri-
~76,028®

o
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bution from the public treasury, to the rail road company,
was one hundred and thirty-cight thousand dollars.

Hence, we infer the constitutional authority of Congress
to give pecuniary aid to the construction of roads and canals,
with a view to regulate commerce among the several states.
That, surely, is a legitimate regulation of commerce, which
shiall create channels for its accommodation; stimulate into
profitable action the labour of our people, and by reducing
the cost of transportation, lessen the price to the consumer,
without diminishing the profits of the producer.

'Against {ue excercise of this puwer by Cougrass, the tane of
remonstrance is loud and menacing. ‘To counteract it, the
doctrine of nullification has been promulgated. 1 know,
that in order to give some colour and support to this political
heresy, it has been claimed as the same power asserted by
the Virginia and Kentucky resolutions of 98 and ’99. There
is, however, no aflinity,~no resemblance. The fair inter
pretation of these celebrated documents, is the assertion of
the rights secured to the stalcs, by the constitution, of pro-
curing amendments to that instrument. On the application
of the legislatures of {wo thirds of the several states, Con-
eress shall call a convention for proposing amendments, &c.;
and this is the ¢ rightful remedy,” prescribed by Mr. Jefler-
son, in the Kentucky resolutions. The recent doctrine
claims the right of any one stale to do more in this matter
than the resolutions of Mr. Jefferson claimed for the joint act
of three-fourths of the states. The one nullifies (if the term
must be used,) within the constitution; the other, against the
constitution.

At a “state gights celebration,” in the city of Charleston,
in 1830, the doctrine is thus laid down by = distinguished
member of the United States scnate. ¢ Viewing the consti-
tution as a zompact prescribing limits to the federal govern-
ment, the state of South Carolina, as one of the parties to
that compact, in its sovereign capacity.- claims the right 1o

] > .
i
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“Jjudge of its infractions;” and that while she will, at all
timeg, yicld a ready and cheerfui obedience to all lnws made
“in pursuance of the constitution,” she claims the right t
hold utterly null and void all such as clearly violate the re-
served rights of the states,”  Very modest and unassuming,
this pretension; and so reasonable, withal, that it should be
at ouce conceded.  South (‘arolina only claims the right to
judge, exclusively, (for there can be no concurrent jurisdic-
tion of the matter,) what laws of Congress % violate the re-
served rights of the states; and the further right, to hold
such laws ¢utterly null and void.”

Some of the most distinguished disciples of this heterodox
creed, also believe that the state thus arresting the operation
of the constitution, still maintains, under the constitution, all
its present relations to the other members of the confederacy.
Mr. Randolph, howevery thought differently,  For, vin 2 few
words intended to hiave been said by him, on the passage of
the Cumberland read billyin 1829, (which, however, were not
said, but published in the Telegraph,) he observes, % when
these gates shall be erected within her territory, it will be
the bounden duty of the commonwealth of Virginia to abate
the nuisance.  7hi, must hring fer Into direct collision with the
federal authority.™  And Mr. Randolph was right; as will be
secn upon the first exercise of this schismatical power.

The constitution of the United States was not consigned,
by the able and patriotic men who formed it, to the protee-
tion of state legislatures or state conventions, They were
then smarting under the evils of such dependence, from which
they rexcued thedegraded authority of the union,—suppress-
ed the intervention of the states in the execution of its pow-
ers,—placed it upon a solid and sure foundation, and endow-
ed it with the principle and means of self-preservation.
“T'his constitulion, and the laws of the United States, which
shall be made in pursuance thereof; and the treaties made,

or which shall be made, under the authority of the United
O %
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States, shall be the supreme law of the land; and the judges
in every state shall be bound thereby, any thing in the con.
stitution or laws of any state to the contrary notwithstand-
g

Is it not manifest, that if there be a right reserved to tne
several states {o nullify the constitution ard laws, they are
subordinate to the power which nullifies them? [n the con.
flicts of antagonist principles, the supreme prevails,~the
subordinate yiclds.

This subject has been so frequently, and so ably discussed,
that T will content myself with one additional illustration of
Its practical effects; which, to minds not ¢ wandering in ex-
tacy,’ I think conclusive of its absurdity.

Treaties are declared, by the constitution, the supreme
law of the land. 1If then, the doctrine of nullification be
tenable, cither of the states may declare the treaty void, and
absolve its citizens from all obligations to perform its stipu-
lations. The unatoued violation of a treaty is a just and
very general cause of war. The injured power remon-
strates;—with whom? With the nullifying state? No: with
the povernment of the United States. The despatch, in
which the Secretary of State admits the viclation, but aveids
the responsibility, by throwing it upon the power of nullifi-
cation, would be a curiosity in the history of diplomacy.—
'This auswer not proving altogether satisfactory to the ad-
verse party, and being no compensation for the injuries in-
flicted by the nullificaticn process, you are told there is no
alternative between the execution of the treaty and war,
But, if the state has the constitutionai right fo avoid the
treaty, the United States has no right to enforce it.  Waris
the conzequence. The nullifying state is invaded. The
strength of the country i3 necessarily cailed out, to repel the
invasion; and thus the whole power of the constitution is
put in requisition, to support a right destructive of all its
provistonss
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This anomolous power, besides loosening all the rivets of
the union, actually overturns the power of thic President and
Scnate to make troaties; ory at all everts, renders it utlerly
worthlesss  ¥What nation will treat with you, when it is
known, that after the ratification of a treaty, in all the forms
of the constitution, by the competent authority, there is re-
served to twenty-fourindependent states the right to avoid it?
The states arc prohibired, by the constitution, from entering
info any agreement or compact with any foreign power.
The United States, then, can neither collectively nor ind:-
vidually negotiate and ratify any treaty with the other pow-
ers of the world; unless, perehance, some state should throw
itself upon its sovereignty, so fur as just to nullify the restric-
tion upon ifs right to enter into compact with any foreign
power, and commission its ambassador extraordinary to the
court of St. Cloud or St. James,

Let not this view of ¢ ~ subject be considered extrava-
gant. It is not an extreme case: It has happened; and if
this monstrous absurdity find any countenance,it will happen
again. ‘The exertion of this same right was one of the evils
of those articles, which constituted these states a confedera.
cy of nullification. In 1785, Mr. Adams, the first minister
from the United States to Great Britain, presented a me-
morial to the DBritish Secretary of State, in which he com.
plaincd of the detention of the western posts, contrary to the
treaty of peace. Lord Carmarthenadmitted the detention
of the posts; but alleged a breach of the treaty, on the part
of the United States, by interposing impedimetits to the col.
lection of British debts in America. The treaty provided
for the collection of these debts; and the impediments com
plained of, were the laws of the states. 1o order to remove
these difhculties, in 1787, Congress unanimously aeclared
“that all the acts, or parts of acts, existing iz any of thc
states, repugnant to the treaty of peace, ought to be repeal-
ed; and they recommended to the states to make such re-
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peal, by a general law.”  They, at the same time, unani-
mously resolved, ¢that the legislatures of the several states
cannot, of right, pass any act or acts, {or interpreting, explnin-
inr, or construing a national trealy, or auy part or clause of
it; nor for restraining, limiting, or in any mannecrimpeding,
retarding, or counteracting the operation and execution of the
same; for that being constitutionally made, ratificd, and pub-
lished, they became,in virtue of the confederation, part of the
law of the land; and are not only independent of the will and
power of such legislatures, but also binding and obligatory on
them.” A circular letter, to the states, accompanied this de-
claration, in which Congress says: “We have deliberately and
dispassionately examined and considered the several facts
and matters urged by Great Britain, as infractions of the
treaty of peace, on the part of America; and we regret, that
in some of thae states, too little attention has been paid fo the
public faith, pledged by that treaty.”

In consequence of this recommendation, most of the states
repealed the obnoxious laws. The operation of the law of
Virginia, however, for this purpose, was suspended, until the
governor of that state should issue a proclamation, giving no-
tice that Great Britain had delivered up the western posts.
Is it not evident, that the laws thus repealed, nullified the
treaty of peace; and that Virginia, by suspending the opera-
tion of her law until Great Britain should surrender the posts,
&c. took the execution of that treaty into her own hands, and
made it, on the part of the United States, depend upon the
proclamation of her governor?

In allusion to this matter, General Washington says: ¢ A-
merica must appear in a very contemptible point of view to
those with whom she was endeavouring to form commercial
treaties, without possessing the means of carrying them into
effect—who must see and feel that the union, or the statesin-
dividually, are sovereign, as best suits their purposes; in a
word, that we are one nation to-day, and thirteen to-morrow.
Who will treat with us onsuch terms?”
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About the same time, General Washington received a tet-
ter from our good and abiding friend, Lafayette, who ob-
scrves: ¢ wish the other sentiments | have had occasion to
discover, wilh respect lo America, were equally satisfactory
with thosc that are personal to yourself, 1 need not say that
the spirit, the firmness with which the revolution was con.
ducted, has cxcited universal admiration. That every
{ricnd to the rights of mankind, is an enthusiast for the prin-
ciples on which those constitutions are built; but I have of-
ten bad the mortification to hear that the want of powers in
Coungress, of union among the states, of encrgy in their gov-
erninenty would make the confederation very insignificant,”

The inherent defect in the articles of confederation, which
produced all this disaster and disgrace, was the very princi-
ple of nullitication; and if exercised now,that it would carry
this government back to what it was then, we have the au-
thority of General Washington. In aletter to Mr. Jay, he
says: ¢ Requisitions are a perfect nullity, (the very word,)
where thirteen independent, disunited states are in the habit
of discussing, and refusing, or complying with them, at their
option. Requisitions are actuaily little better than a jest or
by-word th.oughout the land. If you tell the legislatures
they have violated the treaty of peace, and invaded the pre-
rogatives of the confederacy, they will Jaugh in veur face.
What then is to be done?’ The answer to this important
question is the present constitution. Thatis what was done,
and yet we are required to believe that it contains the very
mischiefy to guard against which, it was expressly formed.
The lettery an extract of which [ have just read, was written
in the fall of '86; the convention met in May, and the consti-
tution was signed in September,’87. In the interval, all the
evils of the country were greatly aggravated. The insur-
rection of Massachuseits was not quelled. in veference to
which the father of his country exclaimed: «“¥What, gracious

God, is man! that there shouid be such inconsistency and
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perfidicusnest in his conduct, It is but the other day, we
were shedding our blood to obtain the constitutions under
which we now Jive,~constitutions of our own clinice and
meking,—and now we are unsheathing the sword to over-
turn them.”

Urnder the pressure of these evil: and excesses, perpetra.
ted under the sanction of this very right of nullification, the
convention met to provide a remedy.  The remedy provi
ged 15 the constitution: and vet we are told that the para-
hizing spirit of the comcdualmn reigns unchecked in that
constitution.  The best evidence of the fallacy of this nizer.
tion is, that the country, under the insigorating intluence of
thic constitution, immediately recovered from the atrophy of
the cetnledertion.

Among the fantastic schemes of the dav, ecesion from
the union. as a suceedareum for pull.ication, has some advo-
cates.  Thizisto be etfected by the easiest proces: imagina-
ble.  All that is necessary is, that the states refuze to elect
members of Congres:, and bid their :enators remain at home.
This apparently easy operation, however, is attended with
some difficulties. In the first place, vou must preval upen
all the electors 1o abzent themselves from the polis: for
where a plarality of votes only are teceszary toa chioicesthe
smallest number may defeat the plan.  For the sake of argu.
mect, however, we will suppeose there iz no election. Then
there 15 a vacancy; in which event, the constitution of the
United States provides that the execntive of the state shall
issue a writ of election to supply such vacancy. lne in-
jurction iz imperative. Buat the executive of a :eceded
state 1: Lot bound by the constitution.  So that you sze, ¢-
ven in this mode, secession must be preceded by nullitica-
tion; or, perhaps, it is more exact to say, they are ditderent
cames for the same operation.  But if the governor, regard-
ing biz cath, chall issue writs for a new election, the long
sighted disunionists have anticipated that measure, and re-
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pealed the law fixing the time, place, &«., of lLolding elec-
tionsz.  All in vain. The constitution provides » the timag,
places, and manner of holding elections for senators and rep-
resentatives, thall be presenibed in each state, by the legisla-
ture thercof; but the Congress may, at any time, by law,
make or alter such regulations, except as to the places of
choosing esenators.”  This :almary and comprehiensive pro-
viston was intended, as we learn from the Federliat, to de-
prive the states of <o ohvicu: u mode of brezking up the
union.

Y ou will recollects that under the confederation cach state
reserved the right to recall its delegates, at any time within
the vear for which they were elected.  This rezarvation ¢ave
come countenance to the right of secession.  But, as in the
constitution Lo such reservation is foand, the inierence is ir-
resishible, that no constitutional right of secrscion exist:. [t
iz imposzible that 12 chould. [t is cut of the questicn that
the United States will ever suffer any one of it: members to
withdraw from the confederacyv.  To bring this matter home
to u: all; we will suppose lzuisiana to have seceded. The
first exercize of her unrestricted sovereignty 1s an act of her
parhament, or the decree of her autocrat, to open the port
of New Orleans to all the world except ourselve:; and to
exclude all our great staples, by probibitory duties. Think
you such a stute of things would be submitted t0? No, not
for 2 week. Iler tarfl would be nullined without defay.
[ appeal to theie among you, who recollect the feeling: exci-
ted,—the forces raised. —the measures intended. when Lou-
.s1apa was a Spanish provioce, New Orleans a Spanizh port.
l appeal to the establichment of a military paost at Fort Mas.
sac, by order of Gen. Washington, We will pursue this
painful subject no further. Tum away from the agonizing
scene. A field of the dead rushes red on my sight.”

The great improvement of the constitution, then, upon the
articles of confederation, i3 the extenzicn of the authority of
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the general government; the power to execute ils own laws,
and to provide for its own preservation.  One of the princi-
pal means of doing this, is the federal judiciary, without the
cflicient organization of which, the constitution would have
been manifestly defective; its laws would still have been re-
quisitions; its authority at the mercy of every legislature of
the union. To crown the work,—to give cflicacy to all its
parls,—~to restrain the states from encroaching upon the au.
thority of the general government, and the general govern.
ment from asurpingthe reserved rights of the states,—to pre.
serve all the parts and powers of this great confederacy in
their due degrees and subordination,—to keep all and cach
revolving in its proper orbity as the gravitating principle of
ouar system, the judicial power of our goverament wis made
co-extensive with its legislative,

The constitution and laws of the United Stales are su.
preme, and the judiciol power shall extend to all cases aris-
ing under them. This assertion of supremacy woull have
been of ns availy unless the courts had been so organized as
to reach any violations of the fundamental principles.  With
a view to this, in 1789, Congress passed an act to establish
the courts of the United States, the twenty-fifth scction of
which has recently been the subject of much unmeaning
clamor and abuse. It provides, ¢ that a final judgment or
decree, in any suit in the highest court of law or equity of a
state, in which a decision could be had, where is drawn in
question the validity of a treaty orstatute of,or an authority
exercised under the United States,and the decision is against
their validity; or where is drawn in question the validity of
a statule of, or an authority exercised under any state,on the
ground of their being repugnant to the constitution, laws, or
treaties of the United States, and the decision is in {favour of
such their validity; or where is drawn in question the con-
struction of any clause in the constitution, or of a treaty or
statute of, or commission held under the United States, and
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the decigion is against the titley right, privilege, or exemptions
specially set up or claimed by cither party, under such
clause of the suid constitution, treaty, statute, or commission,
may be re-examined and reversed or aflirmed, by the su-
preme court of the United States,” &c.

If the cffort to rvepeal this sectiony at the last session of
Congress, had succeeded, there would have been no mode by
which the decision of a state court,y against the validity of an
act of Congress, could be re-cxamined by the supreme court
of the union, Aud what is this, but judicial, instead of legis-
lative or conventional nullification?  How is the supremacy
of the federal laws to be maintained, if the state courts may,
in the last resort, avoid them?

The history of our country furnishes us with an illustra-
tion of the beneticent effects of this proscribed power, which,
more strongly than any abstract reasoning, shows that it is
important, nay, indispensable to the existence of this union.
The legislature of the state of New York, passed several
laws granting to Livingston and Fulton the exclusive right,
for a term of years, to navigate all the waters within the ju-
risdiction of that state, with boats moved by steam, &co—
Aaron Ogden, as assignee of Livingston and Fulton, claimed
the exclusive right to navigate, with steam boats, the waters
between several parts of New Jersey and the city of New
York. ‘Thomas Gibbons was the owner of two steam boats,
which he employed in running between Eiizabethtown and
the city ¢ T Nuew York, in violation, as Ogden contended, of his
exclusive privilege. The boats of Gibbon were duly enroll-
ed and licensea to carry on thie cousting trade, underthe act
of Congress. e e, then, are contlicling and irreconcila-
ble claims set up, under the laws of the Union and of the
state of New York.  Gibbon claims the concurrent right to
navigate the waters of New York,under his license trom the
veneral government.  Ogden sets up the exclusive right to
such navigation, under the laws of that state.  Here, then,

3
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is a case which must be decided cither by the federal or
state tribunals; and of the two governments, thatis supreme
whosc courts ehall have jurisdiction in the last resort.  Up-
on a bill filed by Qgdcen, the chancellor of New York en-
joined Gibbon from navigating the waters of that state, with
any boat propelled by stcam. The injunction was perpetua-
ted, the chancellor being of opinion that the said acts were
not repugnant to the constitution and laws of the United
States, and were valid. This decree was aftirmed in the
court of errors, and taken, by appeal, to the supremc court
of the United States.

Had this section been repealed then, the decree of the
court of errors would have been jinal and conclusives  The
law of New York was declared paramount to the law of Con-
gress: That the right of Gibbon must yield to the right of
Ogden. What then, let me ask, becomes of the supremacy
of the constitution, and laws of the United States? Were
they not both prostratcd? Was not the unexceptionable ex-
ercise of the admitted power of Congress, to regulate com-
merce among the several states, indirectly but absolutely
nullified by the state of New York? DBut, thank God, it was
not then, nor is it now, nor can it ever be repealed while this
consfilution lasts. It is the depository of its great conserva-
tive principle. The supreme court of the United States re-
examined and reversed the decree. The supremacy of the
law was established,~the integrity of the constitution pre-
served.

Strong asis this view of the case, there is another in which
this supervising authority of the federal judiciary, appears
infinitely more importani. Counteracting laws, to the legis-
fation of New York, were passed by the states of New Jersey
and Connecticut. Thisis their history., By the law of New
York, no one can navigate any of the waters of that
state, by steam vessels, without a license from the grantees
of New York, under penalty of forfeiture of the vessel. By
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the law of Connecticut, no one can enter her waters with a
vessel having such license. By the laws of New Jersey, if
any citizen of that state shull be restrained, under the New
York law, from usiug stcam boats in the wuters of New
York, he shall have an action for damages in New Jersey,
with treble costs, against the party who thus restrains or
impedes him, under the law of New York,

I envy not the man his firmness or his philosophy, who can
contemplate, without shuddering, the possible result of these
hostile measurese  From writs and decrees, the trapsition is
cagy to swords and bayonets; and in defence of their inde-
pendent rights, these states would probably have been in-
volved in all the horrors of civil war. krom so dreadful a
catastrophe, they were alone saved by the existence and
operation of this twenty-fifth section; under the authority of
which, the supreme court of the United States, having the
case before ity decreed: “'That so much of the several laws
of the state of New York as prohibits vessels, licensed ac-
cording to the laws of the United States, from navigating the
waters of the state of New York, by means of tire or steam,
is repugnant to the said constitution and void.” That great
and patriotic state submitted to the decree. The retalia-
tory laws of those neighbouring states sleep in their statute
books; and peace and harmony,increased, and profitable in-
tercourse were the happy and immediate consequence.

Let it not be supposed, that the powers 1 have claimed for
the general government, are of equal importance. The
power to make roads and capals dwindles into insignificance
in comparison with the arrogated reservations in the statcs,
of the right of nullification, of cecession, and the annihilation
of the federal judiciary. Fill up every canal, break up ev-
ery road, discountenance every eftort to increase the com-
merce among the states, but preserve, O! preserve the para-
mount authority of the federal constitution, the independence

and integrity of the federal judiciary.
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These heresies are preached and practised, in the name
of state sovercigntyy for the prese sation of state rights,
‘Lhat soverciznty, and those rights, properly understood, de-
fined by the limitations of the constitutiony mus=t and will be
preserved in all theiv stiengthy by the forecast and vigitauce
of the people.  They will find their surest guaranty in the
sovereignty of the Unions  IU is ananiom in our politics,
and should pas: into the familiarity of « proverb, that the
best security for state rights is the prescervation of the fuder-
al constitution,.

The povernments of the stutes,and that of the wniong have
the same toundation—the witl of the people. Al the pow.
ers of cach must have their full and vivorous operation:
then, and then oaly, shall we realize all the great beuedits
they are calculated to bestows ‘Fhie awakened nations of
the world have their eyes upon us. ‘They hape their
course by our exinpley~gutded by our livhti—cheered by
oursuccess,  Shadl wey theny at this ~tirring ersis, dash trom
aur lips the full cup of vur enjovment?  Shall we throw a.
wav. from mere wantenues-. the cheteest atts of hieaven!
Gift-, tor which the nations of l':llrnll{: ACC LOW COMMeneinge a
fearful, @ decisive struggle; o ~struezle which will terminadte
as that of 74, for the ~pirit of 74 hias produced and animate-s
it.  And it vall pervade and anunate every part of the hiah-
itable globe—a mighty and rushing wind, it will ~weep the
face of the earthy and every peoples and every nation shall
fcel its inspirntion. M rrepressible eneryies will seatter
the ¢ombinntions of the opprissor, ithd bury, moeverlsting
rain, the dynastics of the despots And thens in humble orat.
itude and adoration, =hall the umted vorces of o emanci-
pated world ascendy o one grand it maomincent chopns, to
hiin who sitteth on the throne forever and ever,



