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AND LETTE11S . 

..- .. __ ._-------_. --

CHAPTER 1. 

PROFESSORIAL A~D JUDICIAL LIFE. 

FOUXDATIOX OF TUE PnOFESSOnSIrIP OF LA'W AT ILUtVAUD UXI­

YEI{SITY, DY :MR. DAXI~ -1\IY li'ATHER'S 1~TEnYmWS WITn 1\II~. 

DA~E lIE ACt::EPTS THE Al'l'OIXT~IEX'r OF DAXE PIWFESSOR Ol~ 

LAW Al'l'OIxnmXT OF 1\In. ASlIlIIUX TO THE ROYALL PnOFES-

~01tS1I11' . IXAUGUIU.TlOX OF THE PnOFESSORS DIscoun:::E BY :\IY 

FATHElt EXTltACTS CIIRI5TL\XITY A PAUl' OF TIlE COM~IOX 

LA w COHRE';l'OXDENCI;; WI 'I'll Hox. JOlIX Q. AD~Drs RE~roVAL 

TO CA:\lImrnGE DrscouHsE DEFOUE THE MECIIANICS' IXWrITGTE­

PCLTOX'S FInST STEA:'IIBOAT COXTlUnGTIOXS TO TIr'r.; ENCYCLO­

PEnIA A::\IEIaCAXA "INGLIS 1..'. THE TRL"STEES OF S~GG IIAr.-

B01:"-DEA1'H OF 1\11:. JUSTICE 'VASIII~GTO~-SKETCH OF IIIlII--

LI·:rrrms OPlxroX O.F JEFFEHSOX'S COltRESPONDENCE RETL"lD' 

TO CA~IBlUDGE 1\IETIIOD OF TEACIIING IX THE L"\ ,y ScrrOOL­

SAT.AIlY .. BEGIXNIXG OF THE LAW SCHOOL l\Iy F"\THEP. sprr­

llEXDIms HIS LIBlurry TO 'fIlE COLLEGE PUOJECTS I,'on A NEW 

Hi,JILDIXG -- LIWTUltES BEFORE THE FA:'IULIES OF TIlE PUOFES­

SOl:S LETTEllS FllO~1 "TASHIXGTON " CllElWKEE NATIOX v. TIm 

S'fAT1~ OP GEOHGIA" MOOT COURTS AND Juny TnIALs IN TUB 

LA w SCHoor. " DEATIl OF IllS DAUGHTEr. LOUISA LrxEs WlUT-

TEN ON HElt DEATH . LETTEHS RELATIXG TO IT A PUAYEP.­

TJ:AXSI.ATIOX OF S][ENSTONE'S EPI1'Al'II OX MISS DOL:nAN . CON­

SECl!ATION OF MOUNT AunuRx CKHETERY ADDllESS· EXTRACTS. 

DURIXG the latter Pflrt of the year 182fJ, the lIon. 
Nat.han.Dane, the author of the Abridgment of American 
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J.nm AND J.ETTER8. [1820 - :11. 

'Ln.\v, then resillont in Beverly, ecn('.oive<1 the project of 
ti.mll<lill!-!: a :Caw :r)r()fo~~orshil' at Ha,l'v:tnl Ullivcrsity. 
'\Vith tlli:-; \'ip\\'~ he wrote to lily l:d.lwr, requesting: lUI 

irti('l'yinY, and :t lime ha.yill~: 1ll'l'lL appoillted, thny md 

at hi~ house. I fe thell OPPll<'tl 11i:-; vie\\'s, 11)' statillg 
that in his helier, the esta hlishmeld or a T.J:1w Cone~(' 
a.t Camhl'illgl" at \\'hidl the principles oC jUl'iSprlHlelwe 
should l)e taught systematically, a~ a :-;eionl:(" \\'onlil not 

only ('xt1'1ll1 tll(' illfluence of tlw Ullin'rsity, lmt would . ~, . 

render tdli.~du:tl sen'lce to the conntry :t1ld the proCessioll, 
Ire then pl'oct'ede(l to say, that :l~ the profits he hall 
reeein~(l from hi:-:; Ahridgmont woro now ~nmciellt to 
enal,le him tn carry ont these yin\\'s, he proposed to 
bestow UPOll Hal'\'anl l;llin~l'sity the S11l1l or ten t11o\1-
sanil <.1011il1':-;, as a fimndati011 fiJI' a Pr()fl'f:~ol'ship of I.Jaw, 
on une tOlllliiioll, that myf~tther slwllld l)C('ome the first: 

oeenpant of the Pl'Ofe~s01'ial Chair, l'fy r.lthcl'~ haying' 
already llLwlillCd to accept the }1oyall Profe~~01'8hil) or 
T.Jaw at Call1bridge~ was at fir:-:t "'holly illllii'l'0~ec1 tn ire:d 
the pl'opo~ition with i:tyor, a:-; 1;'11' a~ it l'elatc(l tn him: 
hut as hi8 accl'ptance of' the oHi(~(' \\'as nrgc(L as 111(> 
in(li~pcn;:.:ahle t'OlHlition of the (lonation. he \\'as l'l'c\'ailed 

upon to take the matter into (~onsideratjOll. Several 

interviews sueceec1et1. during which. the amount of eOIU-
.. L ' .. 

• 

pen:::ation~ the «1nties to he requil'cll, :nul all the details 
of the ~ehclllc \yere discussed, until finally, my ftlther 
became ~o much interestel1, that, despite his lllany 
donht~, he coneluucd to tH~CcI,t the of'fien. Several 
considerations conspired to induce this conclusion: his 

enthn~iasm for education; his love of the law as a sci­

ence; the peculiar scope which this position 'wonl<1 gi vo 

to his powel':3, as an extempore lecturer; the interest 

, 

• 
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Iw took ill the young; the filial feoling with whieh he 
1'0:.;an10(1 tlw UnivPJ'sity; , but the loading lllotin~, and 

t.hat wltirh was t110 keys1 nIle of aU others, was, t hnt hiH 
rel'll!'):tl woulll t1eprive iho University of a u::.;eflll and 
llOllol':lhlo fOlllHlntiOlI. On the other h:l11d, 1ll<lllY eOllsi-

• • 

dl:atiolls opl~mtct1 t.o induce a ref'l1s:tl~ ~() 11l:l1lY illdeed, 
that, :I:; \ro have ::-;eell, Jw h;ul previollsly (1ol'lillf'll :t simi­
lar positioll. Tho aeCCpi:111Ce of thi~ no\\" ollic(~ would, 
lIe ,rell loW\\", crowIl Jds leisure iillie willi ],,1'01'; and the 
removal frum Salem, II)' l)l'eakillg lip his f:l111ily as:socia­
tiOllS, amI the sO(',ial cirde ,,,hidl 11:ttl gatlll're,l around 

him, :\w1 to which he had beCOlllO greatly e1\(l(,:.I1'oll, might 
IIlilt.L'litlly 11lterfel'o 'with h1:-3 llappiness. Hut. .dler hal­
anGing an al'gll1nellt~, 1'01' awl agnin;;;i. 111<: propositioll, he 
(~«me1wle(1 io ael~opt it. Jf 1\11'. Dano is eniitlc·rl to t.he 
honor of heillg the itllmdel' of this Prof;~~~~orsltip, to my 
fitthol' is (lno tho honor of heillg tho lunda/oj' j)(')://eil'u.'l, 
siuco, "dtlwut his aeeep1illlce, ihn donation "'ould have 

, 

Eiilo(l It will, I think, also clearly appeal', in tho course 
of t.he futnre pages, that tho ereatioll of tho Schoo], the 
great cnlargcrncn t of its fLllHls, a1l(1 tho erect inn of t.he 
huilding itself, are maillly duo to my Dither. 

In conscrpwnco of my fhtller's aceephll1ec~ 1\11'. Dano 
sent tn the Corporation of tho College tho fotlowing let­
t.nr. oflcring a donatilHl of ien thousand dnllars. , '-' 

1'0 THE l'nE~II>EXT A:-;1) FELLOW"; OJ.' TilE CO!{l'ogA' lOX OF HARVARD 

UlS'1 YI.:I:SITY. 
• 

Bt'Ycrly, .Tulle 2nd, 1829. 

As I have a IOllg time wished to aid and promote the law 
brand) in the said University, and, now,' by the profits of my 
iaw \'lork, can conveniently do it, J proceed to lay the foul1- • 





• 

-

.TIT. 50 - 52.J pnOFESSOH,L\L AND JUDICIAL LIFE. -b 

uf this professorship, but each person \vho shall bC<.ilppolnted 
.~ . 

I .... ,.' 

professor, shall, before enterillg on the duties o,[,h i 8" ollice, 
make und subscribe a declaration in the words following: "I 
do ~()lemllly declare that I will, to the best o[ my ability, per­
form the duties required of me, by the statutes under which I 
am HOW appointed Professor of Law in Harvard Univer­
:-:itv ;" and that no oath or other declaration shall ever be 1'e-• • 

quired. 
4th. It is my object that a professor shall always be ap­

pointed who shaH be a Counsellor at Law, at least of ;;cven 
years' standing at the Bar, and to insure a suitable appoint­
ment, from time to time, of a professor learned in the branches 
of Law and Equity aforesaid, and ef:peeially in the said five 
branches, I do declare that his residence at Cambridge shall 
never be required as a condition of his holding the oHice; 
believillg the best professors will generally be found among 
judges and lawyers, eminent in practice in other places C011-

veniently situated, and who, while professors, may continue 
their otIices and practice generally; abo thinking law lectures 
ought to increase no faster than there i~; a demand [or them. 
Clearly, thcir great benefit will be ill publishing them. 

;jth. As the Hon. Joseph Story is, by study and practice, 
,:minently qualified to teach the saiel branches both in La\v 
and Equity, it is my request that he may be appointed the 
tir:;t prufessor on this foundation, if he 'will accept thc oiIice, 
and in case he shall accept the same, it is to be understood 
that the course of his lectures will be madc to conform to his 
uuties as one of the Justices of the Supreme Court of the 
Ullited States; and further, that time shall be allowed him to 
eomplete, in manner aforesaid, a course of lectures on the 
~aid five branches, probably makillg four or more octavo vol­
nmes; and that all the lectures and teaching:::> of him, and of 
l'vcry professor so to be appointed, shall be calculated to 
assist and serve in a special manner, law students anu law­
yers in practice, sound and useful law being the object. 

Gth. The number of lectures, and the manncr of delivering 
1 l' 

",U 
'--"'." 1',-

, 
• • 

• 
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.. 

them, I leave t.o the discretion of the corporation, as I do all 
other matters and things not eontravp.ning the rules or sta­
tutes herein contained, placing full confidcnce ill its wisdom 
and judgment. 

But as the present state of the law branch in the said Uni­
vert"ity, and the t.imes of meeting of the Overseers thereof, 
allow less time to prepare statutes and system than is desira­
ble, I reserve, so fur as may bc consistently done, liberty to 

put, bdorc the fir:3t of September next, the proper rules and 
~tatutes in the case into a more teehnical and intelligible 
form, strictly preserving HI'C substance and principles herein 
contained. Your obedicnt servant, 

N. DANE. 

This domdion was accepted by ihe Corporation of ihe 
University, and ill conformity "wit,ll }\tIl'. Dane's request, 

my father, on the 11th 0(' June, was imllloLliately elected 

the first Professor. The proceedings of'the Corporatioll; 
in rolation to the a.eceptance of the tlonntion, ~\\'ere con~ 

Clured in hy the Board of OYcrseers, and a ull:wimolts 

vote wa::; given conllrming my ItdJwr's appointment. 
At this time the Hoyan Professol'f'hip, which had hecn 

resignetl by Chief J ustiee Parker, beIng still vaeflnt, it 
was proposed to the Corporation that a Profe~sol' of ]~aw 

should he nppointed on thc Uoyall founclation, who, in 
conjundion ~wilh the DiUlO Professor, should peri<wm tho 

duties of instruction. The report was accepted by the 

Corporation, ana John Jl. Ashmull, Bsq. of Northampton, 

who had been associated with .Judge Howe in the charge 

of the I .. aw Sehool at that p]aco, was appointed Royall 

Professor, a,ncl the appointment was concurrcd in by tllP 
Overseers. 

On the 25th of August, 182H, :'Mr. Ashmull was illflU-

.. 

-
.. 



·ET. 50 - 52.J PROFESSOltIAL AND JUDICIAL LU'E. 7 

gUl'ated us lloynll Professor, and my fh.ther -as Dalle 

Proiessor. The Hxereises were as follows:-

Introductory Pray<,l', by Rev. Dr. Ware. 
Addl'e:-i~ in Latin, by the President, Hon . .1osiah quilJcy, 
'l'IIc Statutes of each Professorship read by Dr. Hedge . 

• 
Reply in Latin, by the Royall ProCessor elect. 
Reply in Latin, oy the Dane Professor elcd. 
Anllouncement or the Pr'ofcssors, by the Presid('nL 
Illaugnl'al Di::iCOlWlC in English, by Professor Story. 

Tho inaugural Discollrw~ pronoll11ued hy lllyf:1thol' Oll 

this occasion, is one of his m08t finishefl literary p]'o­
dlldion~. ] to, treats of the Y<lIne and impm·tHlLtO of tlw_ 
:-:;tllfly 0(' the Law, and ullfi)ltls the nature awl ubjcd:-3 of 
the Pl'oJl~ssol'ship. A su1ject so -l;Ul'O ly legal ill its (;11a­
ractcl' ilIliH'd~, as he unlllplains," little scope fell' elegallt 
disq llisi! ion, ;1.11<1 almost -{in·hid:.; thu:-:;c Ol'llalllcnts -whieh 
~ratii:r i he taste and warm the illlagination of the seho­
hI'," 11111. it is developed with tlnch (lignity 01.' :-ityk: :llId 

(~~'Ulrvew;tl hy :::'0 many glowing and Vig(}l'OlI~ - IJassng()s~ 
f hat ;t,ltt~l\tion allll illtel'est are uOllsbmilv RH~tailled. 

0-

It opens ,vith a -dndication or .Tul'i~pl'lHlullce H::i a 
:-;cienee. w]lidl .,; in it~ wi<1md exiellt may 1)0 :::aitl to COlll-

0-

pa~s en~l'y 1 III III an action, and ill jt::; lIIj.llld(~ tleta-rls, to 

measnre every human <lnty;" and even ill it~ l1;H'1'OWOI' -

viow :18 :t sy:-:tem of ]a.\r;';, ,,; to have ;.;tronp; (·laillls on ilw 

~rn.t.itlld(l :l1ul tHllllil'ntiulI of mankil\d.'~ Th()~e (;lal111s i1 

proeceds to sci. iiwtll, recommending tIw stmly or tll!", 
Law as the {luty of the legislator, a~ lenlling :1. g:l':1r~e 

;1,J}(1 ilni::;h to the lcarninp; of the ~cholar, and tis pro­

perly {i)l'millg the ba~i!::l of education in a HellUl)l,!!.',m 

-
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violation of its duties of perfect obligatioll. It pronounces 

megal evcry contract oflellsivc to it::; morals. It recognizes 

with profonnd humility it::; holiday:-; and /'cstivab, and obeys 

thelTl~ as dies non jlfriditi. It still attaches to person::; believ­

ing in its divine authority the highest degree of eompeteney -
a~ witnesses; and until a comparatively recent period, infi-

dels and pagalls were banished from the hall:, of justicc, as 

ull\vorthy of creuit. '1'llc error of the Common Law was, 

in reality, of a very diHcl'cnt eharadcr. It tolerated nothing 

bnt Christianity, as taught by its own established church, 

either Protestant or Catholic; anu with ulll'eicnting ::;evcrity 

('on:-:igned the conscientious heretic to the stake, regarding 

his v('ry sel'llplcs as proof:; of incorrigible wickedness. '1'hus, 

.iustice was debased, and religion itself made the minister of 

(;rin1e:;;~ by calling in the aid of the secular power to enforce 

that (;onformHy of belief, whose rewards and punishmenb 

helong cxd usi vel y to Gael." 
• 

An interesting ;IIH1 highly thal'aaol'islic correspond­
('ncc hctwecn my f:tthor :Illd HOll, .John Quincy Adams, 

gre\v out of ccrtain passagc::; iu thi~ Di::5coursc in which 
the ~cnius and labors of Lord nlalIsfiohl HlId Lord 

c 

StO\n~ll were mentioned in terms of high praise, and 

the phrase" that philosophy which dwcll~ nut in vain 
imaginations and Platonic dreams," ,,'as USOt1. 

TO HOX .. ]OSlCl'lI STOny. 

QuinC':" Septemher 25th, 1820. 

)11' DEAR Sm: 

In offering you my sincere aekno'\ylcdgment for the copy 

of yom Inaugural Discourse which I have had the pleasure 

of receiving from you, I ought to discharge an arrearage of 

debt ill the account of fricnchhip and good office bchveen us 

for similar favor:; before. ·'1'hel'c are times and seasons when 

• 

•• 
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ali t.he faculties of mind and body nrc so"'nl)sorbed by the 

dntil's of thc first elass, t.hat those of minor moment though 

not. or inferior obligation, m'c involnntarily neglt'd,ed. But 

t.he act of kindness though llot duly rcciprocated, i;-; faithfnlly 

eornmittcd to the memory and i::; there eherished, prrhaps 

with 1I10l'P durable gratitude than when its ITcl'ption ha:-; 

bl'pn formally mallil'cf'tcd. Yet upon thi~ ne\v opportnnity 

being pres(,lItcd to me of returning Y011 my thallk;.:, I eanl1ot. 

id it pass withont adding to thcm thOSl~ whi(',h have bCl'l1 
jnstly due to you heretofore. 

I have read your diseoul'sc with great attentiol~., and great 
, -

plca:mre. 1 share in all your feelings with regard to the 
/'ounder of thi:i 110ble bcnefaction to our beloved Harvard, 

alld to onr country. .My per~lOnal acquaintance \yith Mr. 
Dane has been so slight. and is so remote in date, that 1\(~ hU:-i 

probably no )'ccollcdion of it; but I am no str::tngcr to his 

eharacter. new to thc cminpnt s('rvices he has rendered to his , 

eountry. ' The' Ordinance for the Northwestern Territory 

alone, entitles him to the gratitude of ihis llation, and of 
posterity, as long U8 t.he Union shall last. 

J regretted that I could not be present at your Illungma­

tiol1; but the rending of the heart with which it has lately 

pleased heaven to visit mc and my family, has unfitted me 

for participation in any public festivity. Yet my heart was 

with yon, and the anxious 'vi~h and fervent prayer that the 

founder, l\lr. Dane, may reali~e all the excellellt purposes 
. of his design, D',nel fnmish to the rising generations of our 

,Jlativc Commol\\\Tealth the means of improving the futnre 

ages of mankind, and of elevating at once the standard of 

onr morals and of OUl' laws. 
Certain incident~. which occurred at the cOlwivial board , , 

after your inauguratioll, and of \\Thieh I had notice by the 

various animadvcrsions upon them hI the public jonrnab, 
il1lluee me to oiler a few remarks which I should otherwise , 

have thought unnecessary. 

I lament that Mr. Dane should have beclI a member of the 
• 
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IIartfol'<J Convention. 1 lament that hc should have enter~ 

tained the opiniolls which llladn it possible for him to be a 

member of' that a:-:~(~rnbly, 1 morc deeply lam(~llt that his .. 
name f3hnuld appeal' to tlw Rp:-;olutioll~ and io the final He~ 

port of j hat body, But this detracts noi ii'om the high 

l'espeet whidl I ha\"(~ for his eharaci:('r, nor from the estimate! 

[ have formed of his :-::el'viccs. I deelll it the more lleces~arv 
~ 

to s~;y this to you inasmuch as you will recollect that during 

t.he last. sl'~sioll of 1 he Supreme Court of the United 8tajps 

at \Vashillgton, I informed yon I \Va~ occupied In preparing 

a. vindicatioll of lEV OW11 cOllduct and charader, which He-
v 

(~esf;arily illvolved ill it a (~ritical examination 0[' i:he history 

and proceedings of the Hartford CO\lventioll; and 1hat 1 

asked of yon as an act of friendship, when my manuscript 

~hould be compldcd, to recciYe and read ii before it should 

bc committed to the pres:-l, and to give me, as my friend, and 

as a friend of onr country, yonI' free and calldid opinion of it, 

g(~neral and particnlti.r, that is, of the whole (.~ol1lpo:-;ition and 

of every part of it whieh you ~hl,l1ld think proper for publi­
,:atioll or otherwi~(~, 

That manu~cript is compldcd, and it ernhrace~ a ~tric1 

and severe analysis of the proeeedillg:-; of t.he Hartford COIl­

\ cntion, of their Re::;olutiolls and of their fiual :Repol't . 
• 

Althongh you encouraged my intellded confIde lice in yon, by 
a ready promi::;e that. you wonld perform for me the ollic£' 

uf friellCbhip which I re(llH~:3ted, the relation jnto which you 

have ~illce entered, both wit.h MI'. Dane and with his pa-

1.riot.ic 1n8ti tntion, has induced doubts in my mind wllPther a 

:-lcntiment of delicacy might not 1I0W. l'ai::;e objectioll:-l in 

YOUl'i', t.o the fulfilment. of t.hat engagement. ~fy own confi­

dence in your candor and judgment is unimpaired; and my 

desire of submitting the manuscript to your opinion as a 

friend has rattier increased than abated. But" ill omni 1"1:' 

considel'andum est, et quid post.uIes ab amico, et quid potiare 

a tc impetrari" \Vhat J asked as a favor I would not im­

pose as an unwelcome task. Before sending you my manu-

, 
• 
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script., thcreforc, I wonld ascertain whether yon still are dis­
posed io pl'1'llse it with thc cye of a censorio11s friend::;ilip, 
and with the balance of justice in the hand. 

In that event, as an example of the fi'ecdom with which I 
should hope and expl'et. yon to perform the ofIicc, I will take 
the liberty of expo~illg to yon two or three obscn'utions, 
which have occurrcd to me upon the perusal of your <.lif'­
conrse. , 

In the first place, besides thc general commendation 'which 
T would bestow npon it as a whole, I thallk yon especially 
for the vindication' of thc honor of onr Law by the firm 
assertion at the bottom of the twentieth page, that Christian­
ity is a part of the Common Law. The specious objcction 
to which you allude deserves :::;eVCl'er reprobation than you 
have passed upon it. 

• 
You say, page 4G, that the Treatise of Gratius de Jure 

Belli et Pacis, was the prst great ellort in modcrn timcs to 
reduce into any order the principles of the Law of Nations. 
Was he not prccPded by Albcricns Gentalis'? 

I find, page 5, the word hlOsculatcd. Is it a misprint? 
In your admirable recommendation of the Spirit of Philo­

sophy to the Student of Law, you say, by way of excep­
tion, "that Philosophy \vhich dwells not in vain imaginations 
and Platonic dreams." Is not this a severe reflection upon 
Plato? Is there in all antiquity a philosophy more deserv­
ing of profound study than that of Plato; which· is, in fact, 

• 

that of Socrates. . 
You speak in terms of unqualified admiration of Lord 

:Vlansficld and Lord Stowell. Is not Lord IVlansfield the 
• 

most responsible of all men of that age, for the war of the 
American Revolution? vVas he not originally a Scottish 
Jacobite, with the principle:, of Sir Robert Filmer bred in 
the bone? Did he not carry them to the grave, and how 
much of them did he introduce into his system of Commer-

• 

('.ial Law, and fly-blow into the Common Law? 
Is not Lord Stowell the most responsible man of our age 

• 

• 
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for the last war wit.h Great Britain? 
of the Salem Memorial, 1806, upon the 
1756? 

'vVhat think you 
~ 

rule of the war of .. 

I pause for a reply; and remain with the highest regard 
and esteem, 

Your friend, 
J. Q. ADAMS • 

TO IIO~ •• TOI!~ QUINCY ADA:\IS . 

• • 

Cambridge. Octohc)' 2u, 1829 . 
• 

DEAR SIR: 

Owing to some delay in the transmission I did not 1'e­
eei vc your letter of the twenty-fifth of September until the 
evening before the last, and I avail myself of my first leisure 
to reply to it. I sincerely thank you for the favorable ex­
pressions you have used respecting my discourse, and your 
criticisms are truly welcomc to mc, not only from the plea­
sure I feel in snch confidence, but also [WIn the consideration 

• • 

that it affords the highest proof of yom attention to all the 
topics of the discourse. Allow me to make a few observa­
tions on this subject, before I proceed to notice other import-· 
ant matters in your letter. 

I plead guilty to the' use of the word" inosculated." Is 
your objection to the word itself, or to my use of it as inex­
act or incongruous? 

In speaking of "Platonic dreams" I confess myself to 
lIn ve had in view rather the visionary speculations of his 
(Plato'S) followers in other ages, than his OWJl opinions. I 
have been accustomed, however, to consider that he him­
self, was singularly metaphysical and abstract in some of 
his notions, both as to spirit and matter. So I havc learned, 
not from reading his writings, but from the criticisms of 
those who havc written the Hi::;tory of Philosophy. 

I have spokcn, it is true, in strong terms of praise of Lord 
Nlansfield and Lord Stowell, but that praise respects alto-

VOL. II. 

• • 

• 
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do this justice'to :Lord 8towell, anel to state that he had Bri-

-i,ish anthority for the mlc, and that he did not crcate Jt. It 
is one of those (l'lCstions npon which elllightened men may 

honest.ly diner. If Lord Stowcll led 1 he way the last war, 

in alJY mcasnn', I eallllot bnt believc his opinions, as a 

.T udge, were sillcere. He might relax the strict belligerent 

rule where his own government allowed it. Bnt I have no 

)'cason to snppose that he cver adrnil1istcr<~d a stricter law 

than he conscientiously believed right. I have not <.wowed 

that hc was always a safe !Tuiele. But i;; he 110t the ables1 
• , LJ 

exponnder or the Law of Natiolls in modern times '? Gorn~' 
, 

pare him wit.h the .J ndges of the Prilc Courts of Continental 
n 
~urope. 

I do not put thesc <plCstiollS to you expediug a reply to 

them, which I am aware wonld occupy too much of your 

time, but merely to put my reasoning into a distinct form. 

In respect to the Hartford COllvention I am glad that yom 
letter alludes to it, as conllccted with the Uni\"ersity dinner 
given in hOllor to ,Mr. Daile as foulllier of the Law prore~:-;or­

:3hip. The subjeet was introduced 011 that occasion quite Ull­

expectedly to me, and I W8~ asked, ill a pleasant way, to sllY 
how I could vindicate IVIr. Dane from snch an egrcg~ou~ 

fault. In reply, I ventured to narrate a conversation which 

took place between u:-; before the COllvention wa;:; held: and 

also a conversation betwecn Mr. Dexter and 1\11'. Prescott, 

(the latter' having been referred to specially in a speech al 

the same dinner,) in which Mr. Dallc, and 1\11'. Prc;;cott ex­

pressly disclaimed any intention to promote allY m'easnre 
ealculatecl to dif;solve the Union in this l'oll\"(~ntioll. This 

'.VflS the substance of all I had occasion to say at that dillller, 

and it has been most grossly misrepresented ill the 11 

papers. I authoriled a short statement to be prill ill 
:-;omc of them in reply to these misrepre:-5cntatiolls, which .I 
trust yon have seen. 

I feel greatly obliged to you for the confiuence which yon 

reposed in me at \¥ ashington respecting your intentions of 
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a fuime villllientiol1 of your opinions respecting the views of 

the federal party in New BlIglanu, lUi to a dissolut.ion of tiw 
Uniun. Some change ha:-; ~inec taken place with rdt~rellcC 
to my relation to Mr. :OatH', but I am aware of none that 
would prevent me from reading your malluseript with a. 
ddcl'Inillation frankly to olfer any sllgg(~stiollS for your con­
::;idel'atiol1, whidl might :::itrike my mind. ,At the saIne t.ime, 
I cannot but {eel that you may very properly indulge the 
belief that 1 might Ilaturally wish, that. passages ati~'ding 

l\'lr. Dallc as Ollt.' of that bod v, and which you might deem 
v ... '-_ 

essential to the true posture of your defence, might be varied 
or moderated. In short, I canllot but. sup})llse that every 
thing yon could 'write would bear on yom vindication in a 
gcneral view, without favo\' or allcction; and therefore, if the 
mallu~cript should be submitted to my permml, I should give 
my suggestiuns not so much upon the general scope of the 
rcasonillg~ or its cogency amI force, as to ask your l'cvi-

, 

sioll of any pas::;age~ the tOlle of which might strike mc as 
requiring your 0\\,11 deliberate revi~ioll. I shall be mo:-;t 
happy to be of any aid which I can ill any such respeet, if 
you shall 011 the wholt> deem it useful to yon. At the 
same time 1 shall !lot feel my~elf authorized to draw any 
c0nclu:3ioll:3~ if, looking to my new appointment, you should 
think that the delicacy of my situation would render my 
examination of your manuscript no longer important to you. 
I \\'ish you, therefore, to act in this matter ai::; you may 
deem best, alld shall be entirely satisfied with the result. 

vVliilc upon this subject, I take leave to add, that in the .. 
many cOllversLltiollS which ha\'e occurred on the subject 
since my return to ~Iassachusetts, I have llP-ver heard a sin­
gle doubt breu.thed respectillg the integrity of your condu<.:t-, 
or the sincerity of your opinions. Those who were the 
least friendly to you, never intimated the slightest doubt, 
that you were, in \vhat you said, go\'cl'Iled by a high sense of 
trut h and honor and belief. They thought you were under 
a mistake. but not wilfully wrong. I think, therefore, that 
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'.;0 far a:-; yom honor is concerned, a publicat.ion rnay be 

postponed as IOllg as you choose without. suspicion of any 

eh:UJge of opinion. rrherc isgrcat. tranquillit.y in the publiC' 

mind, as far aH I can jndge, alHl no c1i::<position to revive the 
NHltrOYCrsy in a manncr unfavorable to yourself. Nothing 
that passed at the dinncr alluded .ill the slightcst manner to 

you. 
[ lilld, ill looking over my letter, that I have omitted to 

notice yom remark as to my speaking of Gl'Orius's work 
bf'illg the lin:;t great ellort in systematizing the Law of Na­
tions, and you ask if I have forgotten AlbericHs Gentilis. I 
OWIl the work of Gcntilis, and certainly value his labors; 
but though the work is earlier than that of Grotius, and 
is a respectable compcnd, I hardly thought I ought, in so 
~elH'ral a discourse, to speak of it as a great eHurt. I am 

glad, howevcr, to be reminded of the omission, and in my 
lectures I shall take care to do him more exact justice. 

You will observe that my letter bears date at all early day 
I)/' the month, and now (the JJth,) I am concluding it. The 

rruth is, that it was nearly fini:;hed when I was called away 
from Cambridge, to attend to judicial and other pressing 
,tvocatioll~, and it is only ~illcc my return home, yesterday, 
t.h:it. J have found any leisure to finish jt. I hope you will 
:WCl'pt this as an excuse for the tardiness oC my reply. I 
hope to have the pleasure of seeing you at quincy before I 
.~() to \Vashington, and after my circuit duties are oyer. l\Iy 
intention is to make you a visit as soon as I can eommand 
my leiHure, but that, with my ne\v duties, is Hot very easy. 

Believe me, with the highest esteem and respect, 

Your obliged friend, 
" • , 

t:;'l'URY. 

. '} . -

• • . 
• • 
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TO nox .. JOSEI'll STOHY. 

Quincy, November 'ith, 182!l. 
My DEAR SIR: 

Oppressed as yon must be with the varions duties of your 
two professiollf', your candid and friendly answer to my letter 
of the 25th of September was certainly not detained heyond 
a term of reasonablc expectation, but rather camc in antici­
pation of that which I had foreseen. Without so valid an 
apology, my reply has been yet longer postponed; but the 
topics upon which I have taken the liberty of submitting to 
your consideration a few remarks, are of a nature to need no 
precipitation in coming to the conclnsion:;:, which may result 
from a mature and deliberate consideration, and to which a 
return, after lingering m(>rlitation perhaps more than once, 
may not. be without its usefulness. 

\Vith the explanation which you have given of )"Jur pre­
sent sentiments, and of the relations in which you stand to 
the newly instituted Professorship of Law, and its foundcr, I 
shall persist in the purpose of submitting to your friendly 
examination and censure the manuscript which a due regard 
for the good opinion of my country in future times has dic­
tated. But as all immediate pUblication of it is not neces­
~ary, and as it may perhaps be rendered less unworthy by the 
refiectiollt', which you may bestow upon it, by passing the 
previous ordeal of a cool revi~ion by myself, I shall probably 
not trouble you with it until the ensuing spring, after the 
close of t.he next session of the Supreme Court. As an his­
torical docum(:'nt, I wish it to be divested of every feeling not 

• 

called for by tr.e honor and interest of my conntry. 
To return to your discourse. You inquire if my objection 

to the word inosculated was to the word itself or to your use 
of it? I had never before seen or heard the word used, and 
by referring to the primitiyc of its derivation Jt t;eemed inap­
propriate to the sense in which it was used. I thought it 
might be a misprint for inoculated, but if not, was dubious 
of its meaning. 
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I was charmed with that passage of your discourse in 
whieh you so earnestly recommend to your future pupil::; the 
study of philosophy; but I could not reconcile ":1 f II it the 
apparcnt cxelusion of the works of Plato, by the ::;lig'Jting 
expression of Platonic drcam::;. Yon observe, that the ex­
pression was intended rather for some of his followers, but 
that you had taken up an idea not from h1:::; own writings, 
but from the character given of them by others, that he him­
self was occasionally absurd and visionary. 

My dear friend, do me the favor to read his treatise upon 
Justice, commonly called the Republic, and his work upon 
Laws, which is more peculiarly his own. Read them under 
the disadvantage of my translation, and if, after that, you 
shaH think his works ought to be exeluded from a reeom­
mcndation of the study of philosophy to young men upon 
t.he threshold of life, I will pursue the discussion with you no 
further. You will find absurdities and perhaps visions, but 
where do you not find them? Are they not to be found in 
Bacon? in Newton? in Loeke? The mind of man is a 
planet, wandering in its nature; and logie, or the art of close 
and systematic reasoning, itself originated ill the school of 
Socrates and Plato. In that school it was first learnt by 
,c-'\..ristotle; by whom it was first given to the world. 

The very word philosophy originated in the ~al11e school. 
The Grecian language is the mother tongue of philosophy, 
and the writings of Plato and Aristotle are her grammar 
and dictionary. The llC\V Organ of Bacon has enabled man 
to make onc stell farther in the pursuit of natural philosophy; 
but the teachers of morals and politics and laws, after drink· 
ing at Siloa's brook, that flowed fast by the oracles of God, 
and fixing their eyes upon the Star of Bethlehem, must still 
resort to the fountains of Castalia and to the academy of 
Plato. 

• 

A minute\ examination of the characters of Lord :Mansfield 
, 

and Lord Stowell would lead me too far. I consider them , 

as men entitled to very diflerent degrees of consideration; 

• 

. , 

• • 
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Habeas Corpus. These were unknown to the Roman Law, 
and if Lord :lVIansfield did not expunge them from the law of 
England, it was. not for want of his exertion so to do. His 
principles, in our controversy with Great Britain, Howed na­
turally from his fountain of Roman Law, which knew as 
little of the link between taxation and representation as of 
Habeas Corpus and J my 'rrial. . 

Of Lord Stowell I would speak with more hesitation and 
. reserve; but the Rule of the "Val' of 175G, and his revival of 

it, I would hope is not forgotten, and wherever in this U!lion 
his panegyric is pronoullced, the British IVIanifcsto of 1812, 
against us, should form one of the sprigs of his laurels. . A 
slight personal acquaintance with him in England has left 
upon my mind a favorable impression of his social qualities, 
and my admiration of his talents is qualified only by the 
regret that t.hey have not been employed in promoting the 
peace of nations, or in Yindicat.ing the inextinguishable rights 
of human kind. 

But I am trespassing upon your time, and will conclude 
with an assurance of respect and fi'iembhip unabated, 

J. q. ADAMS. 

TO lIO!,;, .• TOlIN QUINCY ADAlI1S • 

. ~ 

Cambridgc, NOVClllt·Cl' 24th, 1820. 

DEAR Sm: 

On the eve of my departure for my Rhode Island Circuit, 
I had the satisfaction of receiving your late letter. 1. 
have read it with great pleasure and instruction. In the 
first moment of my leisure I shall read the Republic of 
Plato, and the other work to 'which you refer me. If I have 
done him any injustice I shall take the earliest opportunity 
to make honorable amends. . . . 

In respect to Lord lVlansfield's legal attainment and judi­
cial character, I confess that I entertain a. far higher opinion 
than you seem to allow him. Nor am I at all disposed to 
admit that Lord Camden was, as a lawyer, his equal. In 

• 
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thc first of September, I am to rcmove to Cambridge, to takc 
up my permanent residcnce thcre. The Law School opens 
on that day. If you l'caJ the third number of the Amcrican 

• • • 

Jurist, you will sec the objects and nature of thc foundation. 
'rhcy show a liberal mind. I mean to lcnd all my leisure to 
accomplish this noble design." 

It, was npon this new field that my fidher HOW entered. 

Quitting Salem hl September, he removed with his fhmily 

to Oambridge, and commenced at once the dnties of his 
omce. From 1817 to 1820, the average annual number 
of students in the Law School had heen about eight, and 

during the year preceding the appointment of my {hther: 
the nnmllCr had been reduced to one. But his name 

and reputation immediately ereated a llew attraction: 
and scholars at once began to gather about him. On 
October 20th, 1829, before he had yet fitirly seated him­
self in the Professorial Ohair, he tlnu:, writes to S. 
Green]enf, EsCI. : 

" We have at prescnt twenty-scven law students at Cam­
bridge, with a prospect of more. I pcrceive that t.here is a . 
vast labor before me.". 

N or was this expectation disappointed. The number 
of students increased during the fi.¥~:t_year to thirty, [LIld 

. , -

he found his time almost entirely occupied by the duties 
of his office, upon which he at once entered with zeal. 

Despite the numerous and pressing engagements by 
which he was surrounded, he yet found time to prepare 
and deliver, in November of this year, a discourse before 

the Boston Mechanics' Institute, at the opening of their 

a.nnual course of lectures. This is an essay 011 the value 

-

• 
• 

' .. 
• • 

, 
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t.hat in my caf:;e there were mallY reasons to doubt of my own 
:;;ucccss. 'rhe machinery was ncw and ill made; many part.s 
of it were construe1:ec.l by mcchanic:-; Ul1:1ccustomcd to snch 
work; and nnexpcded dinicultics might reasonably be pre­
sumcd to present themselves from other causes. The moment 
arrived, in which the word was to be givcn for the vessel to 
mov('. l\ly friends were ill groups 011 the deek. r:rhere was 

" anxiety, mixed with fear, among them/ They wcre silent, 
a.nd sad, and weary. .r rC:1d in their 1001\::-; nothing but disas­
ter, and almost repellted of my ('JrOl't~. 'rhe signal was given, 
and the boat moved on a short distance, alld then stopped, 
and became immovable. To the silence of the preceding 
momcllt HOW succeeded murmurs of discolltent, and agita­
tiOlW, and whispers, and shrug:.;. I could heal' distinctly 
repeated, 'I told you it would be so it is a foolish scheme 
- I wish we were all ont of it.' I elevated myself upon a 
platform, and acldrc::,scd the assembly. I stated, thut I knew 
110t what was the matter; but if they would be quiet, and_ 
indulge me Jor a half hour, I would either go Oil, or abandon 
the voyage for that time. This short respite wa:::; conceded 
withont objection. I went below, examined the machinery, 
and discovered that the cause was a slight mal-adjust.ment of 
some of the work. In a :::;ho1't period it was obviated. l'he 
boat was again put in motion. She continued to move on. 
All were still incredulous. None seemed wWing to trust the 

• 

evidence of their own senses. We left the fail' city of Nc\v 
York; wc passed through the romantic and ever-varying 
;;;ecnery of the highlands; we de:::icl'icd the cluste.1·;ng houses 
of Albany; we reached its shores; and then, even then, when 
all seemed achieved, I was the victim of di::'appointment. 
Imagination superseded ihe inHuence of fact. It was then 
doubted, if it could be done again; or if done, it was doubted 
if it could be madc of any great value. 

" Such was the history of the first experiment, as it fell, not 
i1: the very language which I have used, but in it::; substance, 
from the lips of the inventor. He did not live, indeed, to 

VOL. II. ;) 

• 

• 
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Nor did his labor cease here, For the subsequent 

volumes of' tlti~ work, he :1 rterwu)'(ls GOlltl'iJmtell the :1l'ti­

des (Ill ~'Cl'illli nal :L:lw~" "Deat 11 Pnll i~lmll'nt" of " Do-
• • 

miGi]/' .• Equity," "EyidC'lIce," ••. Tnry," "Liell," "Law, 
'1 '1' '1 (I 1 " .." Til I ','.' Nt' I . ../Cgl:-:: ;1l101l, ; III ( ,on( (\~; ., i, (! lll':l _.law, •. l' a 101m 

La.\\-;' ~. Priz:e," and ,; IT:::llrv.'' The:-:e :trtick~, which 
. - .1 ~ 

arc written with his uSllal alJility, ('olllpJ'i:-::u llwrp than 
l~() p:tge~, l'Iu:-::l·ly 11l'lllte(1 jll (l()uJJle Cl)]lllllll~. But a 
lliglwl' illtere~t thall that gruwing out of their ill1:riu­
;:;ie ,,-en'tll J)clongs to them. They \H'l'O labors lledicate(l 

purely to ('l'iell(l:-::hip, :1.11(1 il1nsiT;lte a generusity 'which i:-: 
as l)eantifhl as it is rare. 

III January, his vruCc~s.-)ori(\l oc(:upatiow.; ,rerc inter­

rupted hy his jndicial (lnties at "\Vashillghm. In the jn<1g­
mcats of \vhidl he <le]in~n~L1- (lurillg this ses::;iolL of the 
Suprome COllrt, that ill "Ingli::i 1.'. Tho Tl'l1::itees vI' Sllug 
Harbor" if) the most important. It W;Li; an Opillioll di~­
scntient 011 one point, and CUllcUlTellt ill all others. The 

case al'Of::e upon a \\Tit of right, lmmght lill' the recovery 
of certaill real estate ill New York~ whieh hacl l'een (Ie-

, 

Yl:3t~ll il) the Challcellor of that State awl other pel':5011S, 
amI their Slw<:e::i~Vrs, ill their uflicia] tapm:ity, as trll;..;tees, 
to erect awl maintaiu n :Mariu() IJuspibl -{in' supporting 

agec1 and dec1'(JI,i(l nailon;, under the name 0(''' The Sailor's 

Snug lla.rb()l'." Varions (jlwstiollS arose ill this case~ 1st, 
'­• 

\Vhcthcl'-thc devise itself ,yas YCllid, so as to devest the 
.' 

heir at. law of his legal estate, or to am~ct it in his lW1ldH 
with a trust, which opened the doctrines to ll(~ npplic(l to 

the interpretation of the devise, aIHI its nature alHI em~et. 
It was upon this point, that my father dissented fi'om the 
opiuion of tll(; Court, holding that the devise dill not 

dcvest the heir at law of his leg'a1 estate, uut only Cl'e-

, 
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'fhe choier. of .Judge Hopkillson to deliver an eulogy npolJ 
.1ndge vVn~hingtoll, l:-i soot'hing to Illy ~onl; llO Ulall could 

. fll'rl'oI111 the taHk 1110re worthily, eitl\('\' 1'01' maHer or mallller, 
Cor truth or force. Uive my kintb:;t regard:; to him. 

'-
III ha~;j,(~, mo:;t tl'l1ly alllI alll~ctiollatdy yom:;, 

JOSEPH STOltY. 

lJ pOll l'ncei ving illll11'lllaiioll (){' the' death 0[' ~rl' .. Jnstice 
• 

"\IVashi Ilghm, my (;ltlwr "wl'ote a notice or his c1litl'ader 
• 

fill' 11lu lk,:-;(un Daily A(lvOl'tjscr, of' which he says, in a 
ld.tcJ' tu Hich:ll'tl Pdcl':-l E~q. (latud Dcco1ll1,ol' 10th, IB:2D, 

" J hope you have reccived 111y little ::;ketch or 11m lamcni:eJ 
• 

friend, .Tndge \Vnshingtoll. I wrote it without ri;..;il1g from 
i·ny tablc. It is my ~illcere c;..;timate or hi:; character." 

The" sketelt " was a~ lll11uws: 

" 'rite dl'atlt or Mr .. Ju~1.i(:(' \Va;..;hingt.oll, j:-; an en~ll1, whiel! 
~ 

('ann(')/, but ea:-:1. a gloulll UPOlJ all the real rriclltb or our 
I~oulllry. TIe wa:-i hom Oll the ;jill oj' .J UIlt', 17G:2, and was, of 

COllr:"e, 1l0W jIJ the ~ixt'y-eighth y('ar or lii::; agl~. It is well 
knowJl that he was the llephew, amI, w(~ han~ a right. to say, 
! IIC I'a vorik lwphc\v oj' Pre:-iidl'llt "Vashillg-toll. The hUCT 
h(~qllcat!Jed to him, by hi:; wili, hi::; celebrated ustate Oil the 
i.'o1 011 lae, Atount Ve rtl 011 , which \vas the residellee of this 
gTPat patriot. dllrillg the \llO::;t. brilliant lH'riod:-; of hi:-i life, the 
d('liglttflll rd.wat of hi::; old age, the seelW of IIi:, dyillg homs, 

and thl' :'jlot, where, by hi~ OWll order: his ashe~ llOW repose, 
;11 the ~(llne tomb wit h hi::; aIH:l'::;tOI':-'. To hilll, abo., Pre::;i­
dCllt \Va~hillgtoll gave all his \'aluabk publie and private 

pape\':" as :t proof of hi:; ('ntire confidellce and attachment, 
,md made him the adivc exceutor of his will. Sueh marks 
!)f re.-:iped from tiueh a luall, . the wunder of hi:; OW11 age, 

3 1t 

" 
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<tbOllt him n. tcndcrnpss or giving oHi.mcc, and yet a [earless­

lH'~S of ('OIlSl'qlH\!H~(\S, ill hb otIieial eharaetl'l', whieh I sctU'C'('ly 
know how to podrny. It was a rare combillation, which 
added milch to the dignity or tlw benell, alld made jnsti(~(' 
it::;df', ('\'('11 when mo::;t SCV(\l'(\, ::.:of't(\ll into tIl(' moderation of 

Illl'\,(~y. II gailll'd eonli(lPlH'e, \\'hcn it. least ~;('emed to seek it. 
It j'('\ll'('::;sl'd arroganc<', by ovcnl\\'ing or eOlll'ounding it. 

.. To say, thai, a~ a judge, he was wis(', impartial, nIld 

hOlll'::;t, i::; but to attribnh' to him tho~c qualili(~atioll:3, \vitflOnt. 
,,"!Jieh the honors of the bCll(,1t a\'(~ but the mean::; of publie 

d i::;gracc, or eonit' III pt, Hi:-; hOllc~ty \vas a deep, vi tal princi­
I'll'. not l1waslll'cd out by worldly mIt'=', Hi;,; impartiality was 
a \·jrlue of his Hatun', diseiplinl'd and instrnctl'd by eOllstant. 
j'(·ilection npon th(~ infirmity and aceollllt<'lbiJiiy of man. Hi~ 

wi::;dom was the wisdom of the law, chastened, and refined, 
:tnd invigorated by study, guided by ('xperienl'l', dwelling littlp 
Oil thcory, but con:;tantly ntlarging ibdf by a clo:-\c survey of 

principles. 
" He was a [camcd judge. I do not lllt'an by thi:-\ that every­

day learning, whieh may be gathered up by a hasty reading 
l)f book~ and ca:-\cs; hut that, which i~ thl' l'e:inlt of long con· 

tinued, laboriou::; :::ervic('~, and comprchcllsi "p studies. H,' 
n\ad to lcarn, and not to quote; to dige:it and master, and 
llot merely to display. He was not easily sati::JieJ. If he 
wa::; not. af; profound a:3 somc, he wa:-\ Hlort' (~:\act than must 

mcn. But the value of his learning \va::;, that it was the 
kcy-stone or all his jndgmpnts. He indulged not ihe rash 

desire to fashion the la\y to his uwn "iew:-\; but to fullo\v out 
its prcc(\pts with a sinecl'(, good faith and sirnplieify. Hencc, 

he posi'csscd thp bappy faeulty of yielding just thc proper 
\\"(\ight to authority, neither, 011 the one hand, surrendering 
himself blindfold to the dictate::; of ot her .i ndges, nor, on the 
nth!'r hand, OVCITUlillg settled uoctrines npon his own private 
lIotion of poliey or jnstice. 

" In short, as a magistrate, Iw was exemplary and able, one 

whom all may rcverence, and but few may hope to equal. 





, 
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of desolat.ion among associates, thaJ, while wc bow to the 
(kcl'ee of Providence, our grief::; call1lot but pour themsclV<'~ 

ont in SillC('l'C lamcntatiolls." 

The ii)llo\\'ing- passnges, seledctl frolll lettcrs written 
(luring- tho sC~8ioll of the Suprcme Court at. VVashington 

• 

in 18~!) -18~JO, allude to the eelchl'ated debate on the 
Lallll Hill, in which j\[r. ,V chstor awl lVh. Hayne took 
;'0 prolllillellt. a part; nnd to the pubHcntion of the fourt.h 
YOlllllle or .Tellerson's Correspondence. 

~, 

TO !lOX .• JUDGE FAY. 

\\ra:;hington, February 15th, 1830. 
, 

I thank you for your half of the letter I lately received, 
a 111'] .still more for the better half from allother source, which, 

not intending to raise any domestic strife, I must say was 
quite intercsting. . . . 

Have you seen lVIr. Jefferson's "Vorks '! If not, sit down 
at once and read his fourth volume. It is the most precious 

melange of all sorts of scandals you ever read. It will ele­

yate your opinion of his talents, but lower him in point of 

principle and morals not a little. His attu!?ks on Christianity 

are (t III mode de 'Voltaire; and singularly bold, and mischiev­

{Hb. Few public men Imyc escaped his reproof; but the 

,Ferl('rali~ts are dealt with in terms of unmeasured har8hne::;s. 

I wish I had some news to write you, but what can a man 

do, whose whole circuit is from his chamber to the Court­

room and back again 't Give my love to 'Mrs. Fay, and 
Harriet, and believe me, 

Your affectionate friend, 

JOSEPH STORY. 





• 
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Ba.ldwin, my f:d.her says, in :t letter datell January 31st, 

183!\ to lily mother, " 

" "\Ve hn.\'c jnst had all appointnwllt made of a .Tndgc in 

the sic'ad or my lamented friend Judge \Ya::;hington. It; is 
" 

lVIr. lTt'llI'Y Baldwill, or Pitt::iburgh, ill Pcnn:-;ylvHnia. 'rile 
appoilltlll(,llt "is quite saiisfaetory to those who wj:-;h well to 
the country ano the Court. I have a slight acqnailltnnce 

with MI'. Baldwill, bnt lIot enough t.o l'lIahl(~ me properly to 
estimate hi::; qnalifieatioll::i. At presellt, J thillk qnite well of 
the appointmellt." 

The nplwintmcnt oj' ~'fr .. Justier: r,f Lean "was exceed­
ingly agre('nhle to lily fitLher, :tlHl an intimate friOluh;hip 
was establi::;lw<1 between them, from "\yhit·lt he reeeiYfd 
great ple:lsnl'e, awl whieh rDlllaine(l nnlwokcn to the (lay 
of his death. lIe had entire confilienee: in :;\Ir. Justice 
1\'l'Lc:lu's purity of pnl'pose, nwl gl'C(I t resped. for his 
talcut::-:, alllI in afb.w years wa::; wal'mly interested thnt 
he should become a canLli(Jate i{ll' the Prcsideney. 

Durillg this session of the Court, his thoughts often 
tUl'lletl llOmewanls towards the :Law School, in which 
he had already acquirecl a deep illterest. In a letter 
writtcll 011 l\larch 10th, 1830, to Profe::;sor Tieknol', he 
~"V<:: 
)'(\,) .. ' ._, 

" I shall be glad to return home, amI "work with the Law 

Students. I am jmpat.iellt forlci~ure to prepare some writ­
tcn lceturcs, for there is P. terrible deficiency of good ele­

mentarv books." 
~ 

Upon his return from Washington he devoted himself 
L . _ "' 

• 

with great assiduity to his professional duties. Instead 

" 

" 
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the familial' incidents of the daJ, into illustrations of 
legal prineiplcs, beg~L1l by telling a story, :LllLl then 
suddenly asked how the law 'would apply to it; so that 

.1; 

oftentimes tho studeni, who ·}rt)ught he ,vas listening to 
a tale, fonnd himself in t 10 midst of a legal discussion. 
Thus he attracted t~e mind along, instead of driving it. 
ltlive himself, he maLIc the law alive. nis leetures 
were not huncHes of drieu fiLgOts, but of buc1(ling scions. 
Like the Chinese juggler, he planted the seed and made 
it grow l)ofo1'e tho eyes of his pupils into a tree. 

So vivacious 'was he, and so prodigal in his learning, 
that the fear of every new COHlel' was, lest he should 
exhaust himself. Each lecture secinecl an exception a,t 
first, but the stream never ceasec1. It went pouring on 
its fresh, sparkling waters, with a never-failing fulness. 

lIe had that rarest of all gifts, the faculty of commu­
nicating knowledge .. '. The learning Ofinost'lllell'is 'use=' 
less to all but themselves. It is in heaps of unsmelted 
gold or bullion, too heavy to be transferred with ease. 
His was the clHrent coin of thought, as negotiable as valu-

, ", able. N or was he niggardly in bestowing it. The sun 
is not more lavish of its light, than he was of his lplOW-

, 

ledge. To smooth the way of the law for beginners, to 
help the weak through its doubtful and'intricate passes, 
to stimulate the uninterested, and to partake in the 
zeal of the ardent, was to him an endless joy. His own 
enthusiasm imparted itself magnetically to his hearers. 
His p'upils learned by sympathy, or, to use our fine 
Saxon phrase, by heart. There was no embarrassing 
reserve, no harshness of manner, no unsympathizing 
self~sufficiency, to clog tho channels through which in­
struction flowed forth. But on the contrary, he assimi-

VOL. II. 4 
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daiming no formaT respect. Yet there was neyer an 
occasion where he received fl'om them any hut the most. 

.. 

J'espectihl consideration. ITe exaggerated all' their good 
tmits, n 1Il1 -was hlillll :uul deaf to their ihuHs; and when­
ever he was {(weed to know of the llli~eo1Hlnct of any 

onc of them, it gave him sillcere pain. Hi:; interest in 
them outlived their term as i:;tLHIOllts and accompanic(l 
them into Iif']. Ea.rnestly he watchc{l them in their 

proii~ssiollal carcer, rejoicing in tidil1g~ of their SHcces::.:; 
awl sOI'l'owillg in their di::i:Lppointmenb (Iud ulilul'cs. To 
. .,OIllO muong them he was l)Ouwl. 11y the warmest tics of 
affection; and I call1lot hero refhlill from mentioning the 
love awl esteem ho had fiJI' Charles Sumner and George 
S. J [iI1anl, whom he' rather looked upon as his children 
than his pupils. 

In a word, he loyed his llositioll; and his never-l:liling 
..... vivacity ,hiswinuing smile that playcdlnllllJOllt a~ heat­

lightning around his varying eoulltclLancc; his frank 
manner; his contagious, joyous, aud incsistil.lle laugh; 
and the fertility, unconseion~ness and simplicity of hi~ 
natnre, endeared him to overy one within tho circle of 
his influence, and made him as delightful ill the lccturc­
room as ill his homo. 

\Vhen h3 first removed to Cambritlge, find during the 
{~ar1y years ,of his professorship, his leeiures wore giycn 
in the second story of a very old, low-sturltled wooden 
huil<liug, nearly opposite to Dane Hall, which hacl }JCeH 
long inhabited by the college students, and \yent by the 
name of' First College 1Iou8e. In this huilding there 
were only two rooms appropriated to the Law School, 
one of which was occupied by my la.thor, amI contained 
his library; the other being the lecture-room, to which 

• 
• ., I ... ~ 

• 





• 

. 
• 

~Rr. 50-:)2.J PROFESSOlUAL AND JUDICIAL LIFE. 41 

the hasjs or the large :mcl complete law library now po~­
sessed lly the College. My lhther always cunsidm'cI! 
this as (,'luivalent to a gift of at least onc half Ute value 
of thc libmry to the College; an<l I ]mvo hoen the more 
pl'eeise in stating the fiwts relating to this llUrehase~ 
becanse they show his generosity of feolin~ towards 
the University, :lwlmake one of a series of hCllefits not 
knllwll io the publie. 

The annual salary received by my f:Lthor :from the Col­
lege ~lt this time, and during all his Prol<.lssorial IJifc: 
was Olle tllOusand (lollal's, from which «nll'lmnured llollars 
were 11etlllded fin' the annual rent uf tho honse, hclollg­
ing to ibe University, whiuh he occupied in Cambritlgc: 

--"----
lea viug tL Het sn lary of six Inuull'cd dollars. 

As the students hegan to increase in Humber, the 
slll:lllness :LIllI inconvenience of tho lmildillg in whiuh the 
.Law Rellonl was held, rel1(lered some new arrangement 
noces~:try; and. in lS~W, the propriety of ol'l")eting a now . 
buillliug fi.ll' the purpose wa~ disclU:scd. This, h()wevel'~ 
eould Olily be done hy appropriating a portion of the 
generlll funds of the U ni versity, the fUllIls of the tlona­
tiolls I'll' .MI'. Dane amI 1\11'. Royall beillg ill:u1crluate to 
pay c veIl the tl'i vial salaries of Ute Professor::;, :mcl the 
pl'occe<ls i'l'om tuition I(~es heill~ ·wholly immflieiont to 
ellaJJlu the College'" to carry out ~mdl a design. Bnt lily 
I.~Lt1tel' \ras oppose(l to m:Lkillg allY important outlays 
npoll tho Law School, until its peI'J"nallent success \yas 

• 

:)atisi;wtorily estahlishetl. In this .view ho wrote as fol-
lows :-

" 

4' 

• 
• 
• 
• 

• 
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science, literature and speculation exert npo11 each other. 
It is marked by his n:-:;ual ease [tllll grace, a1ll1 shows 110 

indications of hurry 01' carcle~snc~s, allhongh it was 

neces:-3:trily written rapidly and llm'ing the iutervals 0\ 
laborious ellgagcmellts. It will lie fOUllLl in the. collec­
tion of his ~Iiscellaneous \Vritillgs. 

At the dose of this series, he gave a lecture on the 
Relation of Hushmlll aUll \Vife, in which the general prin­
ciples of law and morals by which it is govorncll, were 
sketdwd with great felicity. Of this lecture, whi~h wa.s 
never 'written out, only the admil'ahle ~yl1alJns fi'om 
whieh he spoke, remains. 

As the winter again came rOUlal, he ,vas ol)lige<l to 
intermit his professorial for his .iudi~ial Llntics at VVash­
illgton. Among the important cases whidl camo hefore 
the COllrt during this term (1831) was thnt of the Che­
rokee Nation 1), The Sta.te of Georgia,.( 0 Peters It. 1,) 
which is spoken of in the i()l1owing letter: 

TO lintS .• JOSEPH STOlt y . 

• 

}\{y DE A r. 'W flo' F. : 
"r ashingtOIl, .Tallllal'3" 28tll, 1831. 

It j::; now, I believe; ncarly a week ::;illce I wrote to you, 
and thc Conrt having adjourned an half hour earlier than 
the usual time, I have determined to devote it to you. 
Nothing new has occurred ill this city since I last wrote, 
except a proposition beforc Congres!'3 to repeal the twenty­
fifth scction of the JUdiciary Act, a most j m portant and 
alarming measurc. If it should prevail, (of whieh I have not 

any expectation,) it \.vould deprive the Supreme Court of 
the power to revise the decisions of the State Courts and 
State Legislatures, i.n all cases in which they were repugnant 
to the Constitution of the United States. So that all laws 
passed, and all decisions made, howcver dcstructive to the 

• , 

.. ,/_-; 
...... 

• 

• 

• 
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Tasseh; is hanged, and the writ of crror is now gone, as he 
callnot be bronght to life again. You will, from this state­
nWlIt, understand the ease well enough to judge of the intem­
perate and indee~l'OlU; proceedings of Georgia on the question . 

• 
•• 

• • • • • 

(Hve my love to all, amI belicVl~ me, as evcr, 
Afleetiollatcl y yom::;, 

.10:;EI'11 STOny. 

The execution of Tas:::cls, huweyer, although it (lnw:-:ihetl 
the "Tit of 01'1'01' in his ease, (lid not conclude tho gene­
ral que~tioll hetween Georgia awl the Cherokee nation. 
This came beforo the Supreme Cuurt, npon a motion 
for an injullction to resh-iLin the State uf G eOl'gia ii'um 
enforcing her law;:; within the territory set apart to the 
Cherokee natiun, lJY trcaty with the United States; t1w 
Chm'okees claiming to proceed in the Supreme Court of 
the United States as a fureign State against the State of 
Georgia, by ~rirtue of the provision of the Constitution, 
o'i-vin 0' to the SUIH'oUle Conrt J' nrisLliction in ,; cunhover-b n . 

sies l)ctween a State or the citizens thereof~ and foreign 
States, citizens, or subjed~," It was heltl hy the Court, 
that the Cherokees ,vere not a forcign nation, ,rithill the 
meaning of the Constitution, lJut rather a domcstic de­
pendent nation; and, therefl)re, that the Supreme Court 
had no jurisdiction; and, also, that the claim set up was 
of a political nature, wholly unfit for the eognizance of a 
juc1ieia1 trihunal, aUll that the injunction must he refused. 
On all these points, Illy fitthcr, in cornmon with nIl'. J us­
tiee Thompson, dissented. 

This case was afterwards printeu separately by the 
reporter of the Court; and dedicated to, my futher, who 
thus writes in acknowledgment: 

" " 
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The tone of the letters written by my :U1ther at this 
1,el'io<1 is vory despondent, and contrasts strongly ,vith 
the ent hU~lastie expressions of his early political life. 
UIlller tho Adminl::;irution of General ~r aeksoll :t now sys-
tem of thillgS hml he~m illtrodueed, and executive pat.ron-
age aml power g;;{ilell that ascendency which they have 
e\'o1' ~l11ce maintainel1. Constitutional opinions were 
now put. forwa.nl, which were, in lily filthel"::; estimation, 
calculated to reduco the Goyernmcnt to a confederation. 
Tho vim\'l:; of the ndvouates of State rjght~, as cxpro:-;sed 
in tho nullification doctrines of South Carolina, the at-
tack upon the twenty-fifth section of the .Judiclnry Act., 
by which appellate juri:-;dictioll is given to the Supreme 
Court of the United States OIl constitutiollal (luestions,-
and in the claims of Georgia over the Cherokee Nati(m,­
which ·were all features of the time, teuded, as he thought, 

will account for the gloomy views as to the future, ex­
presseu in those letters. 

TO MIL 1"WFEsson ASIDIUX. • 

'Vashington, .January 30th, 1831. 
My DEAR SIR: 

I had the pleasure of your letter of the twenty-third by 
yesterday's mail. 1\1y health continues good, and the COli,.%--
arc going on steadily in their business, turning neither to th6-r;''''''''':..-' 

• 

right nor the left. In truth, there is nothing here worthy of ' 
drawing aside one's attention, unless it be to lament over \ 
the state of our public affairs, and that is by no means an 
agreeable topic. I have for a long time known that the pre- ' 
sent rulers and their friends were hostile to the judiciary, and 
have been expcetjng some more decisive demonstrations tha!' 
had yet been given out. The recent attacks in Georgia, and 

• 





.lET. 50 - 52.] PROFESSORIAL AND JUDICIAL LIFE. 4D 

with the general question in another form. At this moment, 
it would have been desirable to have escaped it; but you 
know it is llot for Judges to choose times and occasions. 
We must do our duty as we may .. 

'£11e1'e has becn an effort to procure a repeal of the tweniy~ 
fifth section of the Judiciary Act. 'l'he majority of the Judi­
ciary Committee have agreed to report in favor of the re­
peal. But there will be a counter report from the minority. 
And it is now whispered, that the demonstrations of public 
opinion are sb strong, that the majority will conclude not to 
present their report. If the twenty-fifth section is repealed 
the Constitution is practically gone. It is an extraordinary 
state of things, when the Government of the country is la­
boring to tread down the power on which its very existence 
depends. You may depend th:~t many of our wisest fdends 

- ..... _ .... ~. 
look with great gloolY'. to the fut~1·9. Pray read, on the sub-
ject of the twenty-fifth sectiC:Hl';'Hie opinion of the Supreme 
Court, in Hunter v. Martin, 1 Wheaton's Reports. It COll­

tains a full survey of the Judicial powers of the General 
Government, and Chief Justice Marshall concurred in every 
word of it. 

Give my best regards to Mrs. Ticknor. I long to see you 
and her. 

Good night, I am faithfully, 
Yours, 

TO Mr.. PROFESSOR ASrrl\rUN. 

JOSEPH STORY. . 

• , 

Washington, February 13th, 1831. 
My DEAR Sm: 

• • . . You may, and probably do think my views 
• 

in respect to the Union, and the fate of thc Constitution too 
gloomy. It may be so. . . . The great difficulty is 
to make the mass of the people see their true interests, there 
being so many political demagogues, and so many party 
presses, that are in league to decei ve them. We have long. 

VOL. II. 
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• 
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TO :MR. I'ROFF:SSOH ASHMUN • 

• 

'Washington, March 10th, lS~1. 

:My DEAR Sm: . 

We are drawing near the close of thc term, and shall 
probably adjourn by the eighteenth, when I shall set my face 
eastward with all imaginable speed, intending no delay on 

• 

the road. vVe have been sadly obstructed of late in OllT 

business, by very long and tedious arguments, as distressing 
to hear as to be nailed down to an old-fashioned homily. 
vV c are now upon the Charlestown Bridge Case, and have 
heard the opening counsel on each side, in three days. Dut-

• 

ton, for the plaintifis, made a capital argument in point of 
matter and manner, lawyer-like, close, searching, and exact; 
Jones on the other side, was ingenious, metaphysical, and 
occasionally strong and striking. Wirt goes on to-day, and 
Webster will follow to-morrow. Six Judges only are present, . 
which I regret; Duvall having bcen called suddenly away by 
the illness of his wife. 

You. will see, in the National Intelligencer, an article ad­
dressed to the people of the United States, on the late COll-

o 

troversy between the President and Vice-President. It is 
able, and I doubt not comes from high sources. There is an 
answer to it in the 'relegraph, corning (I conjecture) from 
the Vice-President, for it has his tone and manner. There 
is another article in the official paper (the Globe) in ans'wer, 
which, I doubt not, is also from high authority. Read them 
all and consider. The Virginia Senators are dissatisfied 
with the course of the Administration, and it is rumored 
the State is itself somewhat at fault. But in political con- . 
fests of tliik:;:s'ort;:cstrife is so mischievous to the common 

,.r-.~ ~ ~ 

object, power, tnat the chances are always numerous in favor 
of a patched-up peace. Men separate strongly and widely 
on principles, but in personal attachments and private and 

-

, 

• 

• 
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Hclfish objects, arc easily reconciled, if they can be taught to 
see any present interest in so doing. . . . 

1 am very truly and affectionately, 
Your obliged friend, 

JOSEPH STORY. 

Towards the latter part of :March my father returned 
from '\Vashington, and again devoted himself to his duties 

, in the Law School. In addition to his conversational 
exercises in the· different text-books, moot-courts were 

• 

now instituted, in which fictitious cases, involving dis-
puted questions of law, were argued by the students before 
the professors, ,vho sat as judges, and delivered their 
judgments. These were at first held once a week, but 
they were found to be at once so beneficial and so inte­
resting to the students, that they at last came to be held 
two or three times weekly. The questions were founded 
upon a statement of facts drawn up by one or other of 

J.. 

the Professors, and my futher took great delight in 
inventing new cases, and in so varying those tried before 
him in the Supreme Court and (m his Circuits, as by 
excluding the collateral q"i.18stions, to adapt them to the 
har of the School. On his return from vVashington, he 
always brought home a number of them, which he had 

~ 

prepared during the session of the Court, and which, at 
the time of his death, amounted to. ,several hundreds. 
The duty, or rather the pleasure of arguing these cases, 
(for it was esteemed a privilege and not a task,) Tfvas 

assigned by the Professors to each of the students in 
rotation, according to their standing, those il/ the 
younger classes taking the part of junior counsel, and 

• 

those in the more advanced studies acting as leaders . 
.. -
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Twice a year -there were jury trials, the counsel in 
whieh were appointed by lot among the Law Students; 
twelve of the undergraduates acting as :t jury. On 

• 

these occasions, there was a sort of a festival at the 
School. The ordinary exercises v,rere suspended; the 
IJibrary, where the trial took place, was crowded with 
members of the U nivCi'sity; and the contests between 
the parties were long, sharp, and' earnest. In all these 
trials my fhther took great delight, and his interest 
stimulateu the young Illen in their efforts. lIe delivered 
elaborate oral judgments, and they, in their turn, prepared 
their cases with great zeal. lIe used to say of their 
arguments, that they were often quite as good, awl 
sometimes hettel', than those of the counsel engaged 
in tlJC rea] cases. It would have seemed only n~ltural, 
thn t, under the pressure and excitement of his judicial 
(luties, these fictitious questions, wanting the stimulus of 
actnal litigation, and unafiected by the passions and 

• 

interests of real parties, would have seemed to him stale 
a.nd flat. But it was not so. II e entered into them 'with 

tho same 7Jest and gusto as if they had lJCen real, l1ay~ 

even with more unfeigned satisfaction. lIe loyed to see 
tho young, ardent minds of the students, first measuring 
t.heir strength in argument. There was all the interest, 
with none of the responsibility of his judicial life. 

The beneHt which the students derived from these 
., moot-court" trials was very apparent, lmd their progress 
in a.U their studies greatly encournged and gra.tified my 
l~tther. He entered into his professorial duties with his 
whole heart, and all ~ther subjects became secondary hI. 
interest to the Law School. 

lIis life was thus gliding on smoothly and busily 
, 

- ,t­
:) 

, 
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thoughts from my immediate griefs. When, however, I am 
alone, I involuntarily relapse into a settled and miserable 
gloom. 

• My dear little daughter was one of the best, purest, and 
most aflectionate of human beings. She was as perfect as 
any thing (at least to my eyes) on earth could be. The Pro­
vidence, which has removed her from us, is to me truly mys­
terious; but having a firm and unfaltering belief in the good-
11ess of God, and in his parental wisdom, I cannot doubt 
that it is for the best, though I am incapable of perceiving 
how it is so. Indeed, my dear sir, life would be to me a bur­
den, a grievous burden, if it were not for the belief in 
a~lOther ancI a better state of existence. The hope of a glori­
ous immortality, and of a re-union with those from whom 
we have parted here, seems to me the only real source of 
conso~ation; and I trust that after the anguish of my atllic­
Uon shall have been diminished, by time and distance, I shall 
be able to realize the full force of it. At present, I am unable 
to do more than to bring the truth to my mind, without the 
power of giving to it the mastery over my feelings. . . . 

And now I beg to thank you again and again for your 
sympathy. 1\1rs. Story and myself have had occasion several 

• 
times to say that ,ve were sure of your )dnd remembrance, 
and that of Mrs. Brazer in our affliction. God grant that 
your little family may be preserved to you, and that, as 
parents, such a bitter cup may pass by you without being 
tasted. 1\'[rs. Story sends her love to l\frs. Brazer, and I 
eordially join in it, being her and 

Your affectionate, though afflicted friend, 
JOSEPH STORY. 

. TO nON. CHANCELLOR KElS'T. , 

My DEAR Sm: 
Cambridge, June 2Hh, 1831. 

The last evening's mail brought me your kind and consola­
tory letter, and it was indeed very soothing to me. I thank 

-, 

• 

• 

• 
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kind than to make known to us the immortality of the soul 
and the parental character or God, it seems to me that it 
would be the .first of blessings. . . . 

:Most truly and affectionately, 
Yours, 

JOSEPH STORY. 

':Chis is the true spirit of ChrisHan resignation. None 
out a truly religious nature could meekly bend to afflic­
tion with such trnst and faith, looking forward to n 
reunion -in another state of existence, with her whom ho 

. had lost; and not forgetting, in 11is grief for the dead, 
his daily duties, and the claims of the livi~g upon his 

• 

activity and cheerfulness. 
The following beautiful lines, written by my father, 

afe those alluded to in the last letter: 

FAREWEu,: my darling child, a sad farewell ! 
Thou'rt gone from earth, in heavenly scones to dwell ; 
For sure, if ever being formed trlJ.~ tlust 
.Might hope for bliss, thine is that holy trust. 
Spotless and pure, from God thy spirit eame ; 
Spotless it has returned, a brighter flame. 
Thy last, soft prayer was heard No more to roam; 
Thou art, ('t was all thy wish) thou art gone home.* 
Ours arc tHe loss, anu agonizing grief, 
The slow, dend hours, the sighs without relief, 
The lingering nights, the thoughts of pleasure pust, 
l\femOlT, that wounds, and darkens to the last. 
How desolate the space, how deep the line, 
That part our hopes, our fates, our paths, from thine! 
\Ve tread, with faltering steps, the shadowy shore; 
Thou art at rest, where storms ean vex no more. 
When shall we meet again, and kiss awny 
The tears of joy, ill one eternal day 1 

• 

.. The last words, uttered but a few moments before her death, were, "I want to go home." 

• 

• 

• 

• 

• 
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1\1'y child, my darling (,hild, how oft with thee 
Have I passed hours of blameless ecstasy! 
How oft have wandered, oft Iw.ve paused to hellr 
. " . 
Thy phyful thoughts faIl sweetly on my ear! 
lIow' oft. have raught a hint heyond thy nge, 
Fit to instruct the wise, 01' charm the sage! 
How oft, with plII'e delight, have turned to see 
Thy heauty felt hy all, except hy thee; 
Thy modest kindness, amI thy sean'hing glance; 
Thy engel' moyement~, and thy graceful dance; 
AmI, while I gazed with nil a fathel"s pride, 
Coneeale(l a joy, worth aU on earth beside! 

liow changed the scene! In cvery favorito walk 
I miss thy flying steps, thy artless talk; 
,Vhere'cr I tU1"l1. ! feel thee eycr ncar; 

• • 

Some f!'ail memorial come~, some image dear, 
Each spot still breathes of thee e:teh g,\rllen flower 
Tells of the past, in sunshine, or in shower; 
.And here the chair, and there the sofa stands, 
Pressed by thy form, or polished by thy hands. 
My home, how full of thee! But where art thou? 
Gone, like the sunbeam from the mountain's hrow; 
But, unlike that, once passed the fated bourn, 
Bright beam of heaven, thOll nevel' shalt return. 
Yet, yet, it soothes my heart on thee to dweIl; 
LOUISA, darling child, farewell, fareweIl! 

5!l 

The following prayer, written while under the imme­
diate influence of this affliction, I find in his Common­
place-Book: -

A PRAYER WIUTTEX IN "rAY, 1831. 

·O! Almighty God, our merciful Father, who clost not 
amict the children of men but for wise ends, ,ve humbly 

. entreat Thee to look down with thy favor upon us thy 
amicted servants, bowed down with sorrow for the loss of 
a dearly beloved child. Pour comfort into our hearts; teach .... ,~ . 

us the ways of consolation; enab<l~ .. u~ to be resigned to thy 
will, and to feel in this sf.l.d event ::the workings of thy 

-

• 
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mysterious, but. beneficent Providence. o! heal the wounds 
which, by thy will, now make onr souls to bleed. Give us to 
know more of Thee and of ourselves. Let us receive light 
from thy blessed influences on our broken spirits. Show us 
the paths of true religion and peace, and direct our steps 
therein. Thou knowest our misery and despair; Thou alone 
canst succor and support us. l\lay we learn that even in 
this calamity, Thou hast in store blessings for us. 0, pre­
serve, protect, and keep in rrhy holy cal'e".the t,vo remaining 
dlildren who are left to us. l\lay they grow up and become 
blessings to their parents, and their friends, anq their country, 

• 

and serve Thee with true and devout hearts. 
Thou art teaching us what shadows we are, and what 

shadows we pursue. 0, may we improve this afIlictlng 
event, by more humili ty and devout affection, more ardent 

• 

piety, and more love to mankind, and grant us that spirit of 
gratitude, which shall lead us to Thee, the source of all wis­
dom and power and goodness, and to adore and bless Thy 
holy name ever more. Amen. 

It was at this period, also, that my father made 3. 

translation of the beautiful epita.ph on ~1iss Dolman, 
written by Shenstone. The epitaph and translation are 
as follows:-

• 

Ah! Marin, 
Pucllarum clcgnntissimn, 
Ah! flora venustatis abrcptn.! 
Heu, quanto minus 

Cum rcliquis versari, 
Quam tui meminisse. 

TRANSLATION. 

Maria, ah! most lovely! snatched away 
E 'en in the flower of beauty's rare display, 
To dwell with Thee, in thought, how much more dear, 
Than to hold converse with the living here . 

.. 



• 

• 

4~T. 50 - 52.J JUDICIAL AND PROFESSOHIA 1. LIFE. Gl 

Earnestly my fhther HOW pursued his labor~, to bury 
.' in them his sorrows. And besides his judicial and pro­

lessol'ial duties, he interested himself in the formatioll 
and establishment of the Cemetery at IVlount Auburn, 
taking a prominellt part in this scheme. Towards the 

• 

autumn of the year 1831, all the arrangements lun-iug 
been made, the consecration of this lleantiful spot, as 
a. resting-place for the dead, took plnce 011 Septem­
her 24th, and my fhther delivered all a!ldress OIl the 

• occaSIOn. 
In the thoughts incident to such a duty, there was 

• 

mueh to move his sensibilities, and much also to solace 
his wounded heart. In writing his address, he ftnmd 
n refuge from busy cares, and an outlet for crowding 
recollections, which found in utterance their best relief. 

The time appointed it)!' the consecration, was one of 
the serenest of those melancholy days, which mark the 
early N ew Engl~nd autumn. The preceding day had 
been rainy, but the clouds had now disappeared, and a 
dewy freshn-css filled the clear atmosphere. As the 
gathering crowds assembled, they wound now through 

• 

the opening aisles of sombre evergreens, carpeted by 
the brown soft needles of the pines, and 0 verarched by 
a green roof; whose foliage, almost impenetrable to the 

• 

sun, admitted a dim, religious light, and now through 
open passages, bordered by the flaming crimsolls of the 
sumac, the dazzling yellow of shi vering birches and sye­
amores, and the dark purple-red of the oak. The songs 
of thousands of birds made the woous vocal, and the 
lifting breeze sighed through the mourning pines, and 
shook the brilliantly painted leaves in the sunshine. 

The spot where the address was delivered was :1 deep 
• VOL. II. 6 -
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11y £'tther then rose to speak, but so overpolvered was 
he by his emotion that ho conld not begin. In it few . 

moments, however, recoverillg his self-possession, he fal­
terea out these first words of his address: ":My friends, 
the occasioll which brings ns together has lUuch in it 
calculatc<1 to awaken our sensibilities and cast a solem­
nity over Ollr thoughts. 'Ve arc met to consecrate these 
groulld.s c.xch18ively to the service and repose of the 
dead." Several times, during the delivery of his dis- ' 
course, he was so much overcome as to be obliged to 
pause, and his O'Vll emotion communicated itself to the 
audience, who listened in reverential silence and w~th 
glistening eyes. Such passages as thiR were written ill 

• 

his heart's blood, aIHl eoula not fiLii to reach the hearts of 
all who had. suffered like himself: . 

"It is in vain, that philosophy has informed us, that the 
whole earth is but a point in the eyes of its' Creator, nay, 
of his own creation; that, wherever we are, . abroad, or at 
home, . on the restless ocean, or the solid land, we arc 
still under the protection of his providence, and safe, as it 
,\vere, in the hollow of his hand. It is in vain, that Religion 
has instructed us, that we are but dust, and to dust we shall 
return; that, whether our remahis are scattered to the corners 
of the earth, or gathered in sacred urns, there is a sure and 
certain hope of a resurrection of the body and a life everlast­
ing. These truths, sublime and glorious as they are, leave 
untouched the feelings, of which I have spoken, or rather, 

, 

they impart to them a more enduring reality. Dust as we 
are, the frail tenements, which E.'llclof.,e our spirits but for a 
season, are dear, are inexpressibly d.ear to us. We derive 

. solace, nay, pleasure, from the reflection, that, when the hour 
of separation comes, these earthly remains will still retain the 
tender regard of those whom we leave behind; that the spot 

• 

• 

• 

• 
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where they shall lie will be remembered with a fond and 
soothing reverence; that our children will visit. it in the midst 
of their sorrow!';; and our kindred, in remote generations, feel 
that a local inspiration hovers round it. 

"Let him speak, who has been on a pilgrimage of health 
t.o a foreign land. Let him speak, who has watched at the 
eouch of a dying friend, far from his chosen home. Let him 
speak, who has committed to the bosom of the deep, with a 
~mdden, startling plunge, the narrow shroud of some relative 
or companion. Let such speak; and they will tell you, that 
there is nothing, which wrings the heart of the dying, ay, 
and of the surviving, with sharper agony, than the thought 
that bey are to sleep their last sleep in t.he land of strangers, 
or in 'J18 unseen depths of the ocean. 

o 

" 'Bury me not, I pray thee,' said the patriarch Jacob, 
, bury me not in Egypt; but I will lie with my fathers. And 
thou shalt carry me out of Egypt; and bury me in their 
burying-place.' 'There they buried Abraham, and Sarah his 
wife; there they buried Isaac, and Rebecca his wife; and 
there I buried Leah.' 

"Such are the natural expressions of human feelillg, as 
they fall from the lips of the dying. Such are ·the reminis­
cences, that for ever crowd on the confines of the passes to 
the grave. We seek again to have our home there with our 
friends, and to be blest by a communion with them. It is a 
matter of instinet, not \)f reasoning. It is a spiritual impulse, 
which supersedes belief, and disdains question. 

"But it is not chiefly in regard to the feelings belonging 
to our own mortality, however sacred and natural, that we 
8hould contemplate the establishment of reposit'Jl'leS of thi~ 
sort. There are higher moral purposes, anci more afiecting 
eonsiderations, which belong to the subject. V\T e should 
accustom ourselves to view them rather as means than as 
ends; rather as influences to govern human conduct, and to 
moderate human suffering, than as cares incident to a selfish 

• 

foresight . 

• 
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" It is to the living mourner to the parent, weeping over 
his dear dead child to the husband, dwelling in hh;; own 

• 
solitary desolation " to the widow, whose heart is broken by 
untimely sorrow to the fdend, who misses, at every turn, 
the presence of some kindred spirit it is to thes,e, that the 
repositories of the dead bring home thoughts full of admoni­
tion, of instruction,' and slowly, but surely, of consolatioil 
also. They admonish us, by their very silence, of our own 
frail and transitory being. They instruct us in the true value 
of life, and in its noble purposes, its duties, and its destina­
tion. They spread around us, in 'the reminiscences of the 
past, sources of pleasing, though melancholy reflection .. 

" We dwell with pious fondness on the characters and vir­
tues of the departcd; and, as time interposes its growing dis­
tances between us and thcm, we gather up, with more solici­
tude, the broken fragments of memory, and weave, as it were, 
into our very hearts, the threads of their history. As we sit 
down by their graves, we seem to hear the tones of their 
affection whispering in our ears. We listen to the voiee of 
their wisdom, speaking in the depths of our souls. vVe shed 
our tears; but they are no longer the burning tears of agony. 
They relieve our drooping spirits, ~nd eome no longer over us 
with a deathly faintness. We return to the world, and we 
feel ourselves purer, and better, and wiser, for this commu­
nion with the dead." 

• 

The filllowing picturesque description gives an admi­
rable notion of this beautiful "Fiold of Peace." 

"A rural cemetery seems to combine in itself all the advan-, 
tages, which can be proposed, to gratify.4!lmall feelings, or 
tranquillize human fears; to secure the best religious influ­
ences, and tv cherish all those associations which. cast a, , 
cheerful light over the darkness of the grave. 

, 

"And what spot can be more appropriate than this, for 
such a purpose? Nature seems to point it out, with signifi-, 

6'" 
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ca.nt energy, as the favorite retirement for the dead. There 
are around us all the varied features of her beauty and gran­
deur; the forest-crowned height; the abrupt acclivity; the 
sheltered valley; the deep glen; the grassy glade, and the 
silent grove. Here are the lofty oak, the beech that' wreaths 
its old, fantastic roots so high,' the rustling pine, and the 
drooping willow, the tree that sheds its pale leaves with 
every autumn, a fit emblem of our own transitory bloom, 
and the evergreen, with its perennial shoots, instructing us, 
that 'the wintry blast of death kills not the buds of ~!irtue.' 
Here is the thick shrubbery, to protect and conceal the new­
made grave; and there is the wild flower creeping along the 
narroVJ path, and planting its seeds in the upturned earth. 
All around us theff~ hreathes a solemn calm, as if we were in , 

... the bosom of a wilderness, broken only by the breeze, as it 
-
murmurs through the tops of the forest, or by the notes of 
the warbler, pouring forth his matin or his evening song. 

"Ascend but a few steps, and what a change of scenery to 
surprise and delight us! We seem, as it "yere, in an instant, 
to pass from the confines of death to the bright and balmy 
regions of life. Below us flows the winding Charles, with 
its rippling current, like the stream of time hastening to the 
ocean of eternity. In the distance, the city at once the 
object of our admiration and our love rears its proud emi­
nences, its glittering spil:es, its lofty towers, its graceful man-

• 

sions, its curling smoke, its crowded haunts of business and 
pleasure, which speak to the eye, and yet leave a noiseless 
loneliness on the ear. Again we turn, and the walls of our 
venerable University rise before us, with many a recollection 

. ' 
of happy days passed there in·the interchange of study and 
friendship, and many a grateful thought of the affiuence of 
its learning, which has adorned and nourished the literature 
of our country. Again we turn, and the cultivated farm, the 
neat cottage, the village church, the sparkling lake, the rich 
valley, and the distant hills, are before us, through op'ening vis­
tas, and we breathe amidst the fresh and varieulabors of man . 

• 
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"There is, therefore, within our reach, every variety of 
natural and artificial scenery, which is fitted to awaken emo­
tions of the highest and most affecting character. We stand, 
as it were, upon the borders of two worlds, and, as the mood 
of our minds may be, we may gather lessolls of profound wis-

'-
dom by contrasting the one with the other, or illdulge in the 
dreams of hope and ambition, or solace our hearts by melan­
choly meditations." 

In this Cemetery my father always took the greatest 
- interest up to the day of his death, and was for some 

,time President of the Corporation. 1101'e he built him 
• 

a, lllonulllellt, on the one side of which he caused to be 
inscribed: "Sorrow not as those without hope;" on the 
other, "Of such is the kingdom of heaven." Under the 
turf here sleep all that was mortal of eight children. 
1101'e, frequently during the summer months, he came to 
walk through its silent glades. And here, '\"here in his . 
college days he had dreanred of the future, his earthly 
hody now sleeps its last sleep. 

, 

, , 

" . . 

, 
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1:)CTIEME OF TREATISES ON JUmSPRUDENCE ILLNESS OF CIIIEF Jus-

TICl<; MARSHAI,I. EXCLUSIVENESS OF TIlE ENGLISII BAR IN RE­

SPECT TO Al\UmICAN JURISPRUDENCE DEATH Ol~ CHIEF JUSTICE 

PARKEl~ My FATHER REQUESTED TO TAKE TIlE OFFICI~ OF CUIEF 
• 

JUSTICE OF MASSACHUSETTS DECLINES IT SKETCH OF CUIEF 

JUSTICE PARKER HEALTH llREAI~S DOWN ' LINES ENTITLED, 

"SKETCHES OF CHARACTER" " COUPLETS WRITTEN IN MEl\lORAN­

DUl\I-llOOKS OF ARGUMENTS LE'rTERS WlU'L'TEN FllO:\I'VASIIING­

TON VERSES ENTITI,ED, " AD'; ICE TO A YOUNG LAWYER " B UILD­

ING Ol~ TIlE NEW LAW COLLEGE CUEROlmE MISSIONARY CASE-
• 

CHARLESTOWN BRIDGE CASE ' PUBLICATION 01<' COl\[;\IENTARIES ON 

BAILl\IENTS ' SKETCH OF IT DEDICATION BEGINS TO PRINT 

COl\l:\IENTAltIES ON TIlE CONSTITUTION 0}1' TIlE UNITED STATES­

HIS SYSTEMATIC INDUSTRY , AMOUNT OF IllS LABORS HIS PER­

SONAL lL\.llITS LETTER O!{ TIlE BILL FOR APPORTIONING REI>RE­

SENTATION LETTERS . SKETCH OF' IllS LIFE AND SEIWICES, llY 

MR. EVEIl.ET'f - Pn.OCLAl\IA'l'ION OF GENERAL JACKSON AGAINST 

TilE NULLIFICATION DOCTIUNES 01<' SOUTH CAROLINA. 

MR. DANE, in the communication to the Corporation of 
Harvard University, accompanying his donation, pro­
posed that the Professor on tis foundation should "pre­
pare and deliver and revise for publication a course of 
Lectures on the five following branches of Law and 
Equity, equally in force in all parts of our Federal Re­
public, namely, The Law of Nature, The Law of 
Nations, Commercial and Maritime Law, Federal Law, 
and Federal Equity, in such wide extent as the same 
branches now are, and from time to time shall be admi--

, \ 
I 

• / 

, 

• 
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nistered in the Courts of the United States, but in such 
compressed form as the Professor shall deem ~roper." 
As the method of teaching adopted in the school was by 
fitmiliar awl conversational expositions, and not by writ­
ten lectures, a variation of ]\11'. Dune's plan hecame 
necessary. J\ify ft-ttlwr, therefore, determined, in place 
of redneing his lectures to writing, to prepare a series of 
systematic treatises on the subjects set forth by ]\11'. 
Dane, to serve as text-books for the students. This 

-

~chellle involved, of course, a labor greatly additional to 
that which was originally contemplated, but so fully 
was he persuaded of its greater lJcnefit, that he did not 
hesitate to adopt it. The course of lectures to be deli­
vered by the Professor was, according to J\Ir. Dane'p 

o plan, to consist of "four or more octavo volumes~'-in all. 
nify father, however, gl'ea)tly extended this plan, anll 
projected tho writing of a series of works in each of the 
F_oescribed departments, beginning with Commercial 
Law, then taking up successively Federal Law and 
Equity, and closing with the LtLW of Nature and Na­
tions. The first volume of his series in the Commercial 
J..Ial,T, he proposed to devote to COlllmentaries on the 

• 

Law of Bailments; and no SCQner had he become fairly 
established in his chair than he ga ve himself to the 
writing of this work, bestowing upon it all the time he 
eould command, in the intervals of his other professorial 
and judicial lahors. -

This treatise was fillishe~: in the 'year 1831, and 
• 

hefore it was put to press, he had entered upon another 
branch, that of Federal Law, and had begun to write 
his Commentaries on the Constitution of the United 
States. 

o 

o 

o 

-
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My book on Bailments is in· the press, and as soon as pub­
lished, which will be about January, you shall have a copy. 

I write you in infinite haste, but never in too great, to say 
that I am, 

Most truly and affectionately, your friend, 
JOSEPH S'rORY. 

Among the letters written by my father a.-uring this 
year, is ihe following one, in acknowledgment of a letter 
from J. J. vVilkinsol1, Esq., (of the Temple, London,) ac­
companied by a copy of his Treatise on Replevin. It 
contains an expression of opinion upon the exclusiveness 
of the English Bar and Bench, in ignoring the jurispru­
dence of America, as expressed in her Reports and Trea­
tises. 

TO JAl\IES J. WILKINSON, ESQ. 
• 

" -
Cambriuge, July 15t.h, 1831. 

Sm: 

I take very great pleasure in acknowledging the receipt of 
your letter of the 25th of March last, and of the accompany­
ing coPY of your work on Replevin, and the Statute of­
Limitations. These were most acceptable presents, and in 
common with the profession here, I beg to return my thanks 
for the ability am1. accuracy with wh.Ech you have treated 
each of these subjects. Your works are well known among 
us, and are estimated as they ought to be. 

Hitherto the jurisprudence of America has attracted very 
little notice in England, and seems, indeed, to have been 
passed by with utter neglect, as belonging only to a colonial 
or foreign law. There is, however, at this very moment, in 
the' States of America, composing our Union, a population 
of about thirteen millions, all of which claims the Common 
Law as its birthright, and all of which is accustomed to 
study the Treatises and Reports of English Jurisprudence, as 

• 

• . 
'. 

• 

• 
• , 

• 

• 
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t.he necessary preparation for practice in the Profcssion of th(' 
:Law. In several of the States, Commercial Law may be 
said to form a principal business of thc Courts, and to be 
examined with a diligence and ability equal to its vast im­
portance. Not an English decision or treatise is published 
three month~, before it finds its way to our libraries, and is 
there studied and criticihed with profound attcntion. It is 
not, therefore, too much to say that every just cffort is mad£' 
here to adrninistel' the Common Law, espccially the Com-

o 

mercial Law, with vigor, with sound judgment, and with 
elaborate learning. Whether the success be proportionate to 
the efforts, the profession hcre will be willing to tl'l1et to the 
public reports, in every circle to which they may find access. 
It has struck the profession in America as somewhat remark­
able, that in commercial questions of acknowledged novelty 
and difficulty, English lawyer::; should diHgently consult the 
Jurisprudence of some of the pett.y States of Continental Eu­
rope, without ever dceming that of their own descendants in 
America worth examination. It is so desirable from the 
connections of trade, that a similar system of Jurisprudence 
on commercial subjects should pervade both countries, that it 
would not be unnatural to presume that public policy might 
point out the occasional propriety of a reference to the 
acknowledged Jurisprudence of America, in cases where the 
English rule was still unsettled. 

Your Treatise on Replevin I examined, in the hope of 
finding a large discussion of the question, whether it lies in 
any case except where there has been a taking, and a tortious 
taking of the goods replevied. V\"'ith you, a discl: '3sion of 
that point is not of much practical importance, as replevin is 
not ordinarily ll.sed as a process to try the title to property. 
With us, it is a very common process, almost as common as 
trover; and it is often abused, so as to cover, (as it once did 
in Ireland,) cases of baHments and rightful possession, but 
wrongful detainer. 

It may not be without some interest to you to know that 

• 

• 
• 
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though in the American States generally, the English Eject­
ment is the common mode of trying the title to real estute; 
yet that in the State or lVIassachusctts, and in S0111e others of 
the New England Stutes, the writs of entry, fOl'medon and 
right, are the common processes by which all titles to real 
estute arc tried. vVe have stripped rcal actions of their com­
plicated apparatus; but in their principles-they sub'Sist with 
us, in the same vigor with which they flourished in Eng­
land, antecedently to the reign of Elizabeth. 

Believe mc, with the highest respect and consideration, 
Y JUf most oblige~l and obedient servant, 

JOSEPH S'fORY. 

During this year, the Chief Justiceship of the Supreme 
Court of :Massachusetts became vacant by the death 
of Chief Justice Parker, and my faiher was earnestly 
pressed to accept an appointment to this office. ,But 
he declined so to do. In a letter to Richard Peters, 
Esq., dated October 25th, 1831, he says,-

• 

" I send you a copy of 1\11'. Palfrey'S sermon on the death 
of Chief Justice Parker, with my own notice of his character. 
I was strongly assailed from several qu.arters to resign my 
seat in the Supreme Court, and hecorne Chief Justice,. and I 
had no small difficulty in escaping from the attack. The 
appointment which has been made (of Lemuel Shaw, Esq.) 
is highly respectable, and :he profe~sion is generally satisfied." 

The notice, alluded to in the above extract, is as fol­
lows: -

" l\Ir. Chief Justice Parker brought with him to the Bench 
the reputation of an able, active, and learned advocate. He 
had wLll earned that reputation, by a course of long and 
honorable practice in the then District, now State of Maine. 

VOL. II. • 7 
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• 
His talents, high as they were, were not his only recommend­
ation. He possessed, what talents may adorn, but what 
talents, however shining they may be, never can supply, thE' 
Mens conscia, 1'ecti, an inflexible integrity, a deep-rooted and 
enlightened virtue. His private life 'was without reproach, 
his honor without stain, his political and civil career straight­
forward and steady. His manners were frank, modest, and 
winning, without ostentation and without affectation. Nature 
had given him a mild temperament, a quiet and moclerated 
cheerfulness, an ingenuous countenance, and social kindness," '. 
v;hich pleased without eifort, and was itself easily pleased. 
But his most striking characteristic was sound sense, which, 
though no science, is, in the affairs of human life, fairly worth 
all others, and which had in him its usual accompaniments, 
discretion, patience, and judgment. In his professional ha­
rangues he was persuasive and interesting; he had the 
earnestness of one, who felt the importance of fidelity to his __ 
client, and, at the same time, the sincerity of one, who felt 
the dignity of truth, and of that jurisprudence, whose servant 
he was, and whose precepts he was not at liberty to disown, 
and w'J.s incapable of betraying. In the sense sometimes 
affixed to the term, he did not possess eloquence; that is, he 
did not possess that vivid imagination, which delights in 
poetical imagery, or in rhetorical fiol1risnes, in painting the 
passions, or in exciting them into action. He was not --
addicted to a rich, and gorgeous diction, or to coloring his 
thoughts with the lights and shades, or the brilliant cont ).sts, 
of a variegated style. But in a just sense, if we look to the 
means or the end, to his power of commanding attention, or 
his power of persuading and convincing the un9,crstanding: 
he might be deemed truly eloquent. His reasonings were 

• 

clear, forcible, and exact; his language, chaste, pointed, and 

, 

select; his fluency of speech, uncommon; his action, ani-
, .. ~ .... 

mated; so that. in their actual union they gave a charm t,o 
his argnments, which won upon the ears and captivated the 

• 

judgment of his audience. 

• • , 
• 

• 

• 

• 
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" Such was the reputation and character, which he bronght 
to the Bench. He t,!?ok his seat among distinguished men; 
and he snstained hiinseH' as a worthy and equal associate. 
He did more, and accomplished what few men do accomplish; 

" 

he moved on with a continual increase of re"putation, even to 
the very hour of his death. He.lived through times, happily _ . 
now past, of peculiar delicacy and difficulty; in the midst of 
great political changes and excitements, when the tribunals 
of justice were scarcely free from the approaches of the spirit 
of discord, and the appeals of party werc almost ready to 
silence the precepts of the law. During this period, his firm­
ness, moderation, patience, and candor secured to him the 
public confidence. When the office of Chief Justice became 

, 

vacant by the lamented death of :Mr. Chief Justice Sewall, all 
eyes were turned to him as the successor. His appointment 
gave universal satisfaction. And yet, if he had died at that 
period, half of his real merits would have remained unknown. 
His ambition was now roused to new exertions by the respon­
sibility of the station; his mind assumed' a nei\V vigor; his " 

, 

industry quickened into superior watchfulness; and he ex-
, 

panded, so to say, to thEff911 reach of his official duties. It 
,,----........~- , 

was a critical moment in' the progress of our jurisprudence. 
We wanted a c.autious, but liberal mind, to aid, the new 
growth of principles, to enlarge the old rules, to infuse a vital 
equity into the system, as it was expanding before us. We 
wanted a mind to do, h'i" some go"od degree, what Lord Mans-

-field had done in England, to breathe into our common law 
an energy, suited to the wants, the commercial interests, ana 
the enterprise of the age. We wanted a mind, which, wiLl 
sufficient knowledge of the old law, was yet not a slave to its 
forms; which was bold enough to invigorate it with new 
i'rinciples, not from the desire of innovation, but the love of 
improvement. , vVe wanted sobriety of judgment; but, at· 
the same time, a free spirit, which should move over the still 
depths of our law, and animate the whole mass. 'Such a 
man was Mr. Chief Justice Parker. And whoever, i~ this 

" " 

• 

• 
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.' 

age, or in any future age, shall critically examine the deci­
sions of the Supreme Court, during the sixteen years, in 
which he presided over it, will readily acknowledge the truth 
of these remarks . 

• 

" There was in his mind an original, intrinsic equity, a 
clear perception of abstract right and justice, and of the best 
mode of adapting it to the exigencies of the case. He felt, 
as Lord Ellenborough before him had felt, that. the rules, not 
of evidence merely, but of all substantial law, must widen 
with the wants of society; that they must have flexibility, as 
well. as strength; that they must accomplish the ends of jus­
tice, and not bury it beneath the pressure of their own weight. 
There is in this respect much, very much, to admire, and 
(if it were possible, in our reverencp for the dead,) to envy, in 
his judicial career. Few men have ever excelled him in the 
readiness of grasping a cause, of developing its merits, or of 
searching out its defects. He may have had less juridical . 

• 

learning than' some men; but no man' more thoroughly 
• 

mastered all that was' before him, or expounded with more 
felicity the reasons even of technical doctrines. He haa ali 
. almost intuitive perception of the real principle, pervading a 
whole class of cases, and would thread it through all their 

• 

mazes with marvellous ability. His written opinions are full 
of sagacity and juridical acuteness, at the same time that 
they possess a singular simplicity and ease. He rarely fails 
to convince, even when he questions what seems justified by 
authority. His judicial style is a fine model. It is equally 
remarkable for propriety of language, order of arrangement, 
neat and striking tUl"llS of expression, and a lucid current of 
reasoning, which flows on to the conclusion with a silen-e-but 

• 

almost irresistible force. In his more studied efforts, in some 
• 

of those great causes, in which the w:hole powers of the 
human intellect are tasked and measu-red, he was always 

• 

found equal to the occasion. There are not a few of his 
opinions, on some of these intricate subjects, which would 
bear a close rivalry with the best in Westminster Hall in our 

• 

-
• 

, ' . 
. 
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own times. There are some, which any Judge might be 
proud to number among those destined to secure his o\vn 
immortality. 

" But we must stop; the time for mourning over such a 
loss cannot soon pass away. vVe have lost a great magis­
h'ate, and an excellent citizen. ~ ain is the voice of sorrow, 
and vainer still the voice of eulogy. They cannot recall the 

• 

past. His place cannot be easily supplied; for it is difficult 
• 

to combine so many_ valuable qualities in a single character. 
To sum up his in one sentence, we may say, that as a Judge, . 
he was eminent fer sagacity, acuteness, wisdom, impartiality, 
and dignity; as a citizen, for public spirit and elevated con­
sistency of conduct; as a man, for generosity, gentleness, and ... 
moral purity. His fame must rest, where it is fit it should, 
upon the printed reports of his own ~ecisions. These will go 
down to future ages; and though, perhaps, beyond the circle 
of the profession, they may not attract much general observa­
tion, (for thc misfortune of th~ profession is, that great Judges 
and great lawyers cannot enjoy a wide-spread popular favor,) 
they will yet be read and honored by the jurists of succeeding 

, 

tjmes with undiminished reverence, when those of ,us, who 
have known and loved him, shall be mingled with the dust, 

~, . 

that now gathers round his remains. They will often recall 
to the classical reader the beautiful eulogy of Cicero, upon a 
great character of antiquity, so applicable to his: 'Erat in 

. verborum splendore eleg~.ns, .;ompositione aptus, facuItate 
'copiosus; eaque erat cum summo ingenio, tum exercitation­
ibus maximis consecutus; rem complec,tebatur me:l.11oriter, ' 
dividebat acute, nec prretermittebat fere quidquam, J.uod esset 
in causa, aut ad confirmandum aut ad refellendum.' " 

, 

• 

, As might naturally be supposed my father's health 
broke down under these accumulations of labor and ~or­
row, which this year brought. He was taken ill in No­
vember, and for nearly a month was forced'to forego 

• • 

• , 
• 

-
, 

-
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his nsua~ occnpations. His impatience at this confine­
ment and necessary idleness is shown in the following 
letter. Activity was as necessary to his enjoyment as 
sunshine to tho color of a flolV_er; and the most irksome 
effect of sickness was that it deprived him of action. 

TU rnOFESSOR AS1DIU~ . 

• 

• CamLritlge, December 211, 1831. 
::\1 Y DEAR 81 It : 

I have had a tedious illness, and am now, as. I trust,upon 
the strong side of recovery; I am -feeble, however, and can­
not get rid of a ccrtain lassitude and weariness, which hang 
on my mind as well as body. By the favor of Pl'. Shattuck, 
I hope il~ a day or two to be down stairs, unless we are all ., __ 
frozen up. . 

I feel great discontent and. impatience in not being about 
my accustomed duties, especially in the Law School. 1 . 
long for recitations, and moot-courts, and in short for dispu-
tation and action. . ' 

I regret that you have" the cold." Pray, in mercy to ItS 

all, do not get sick until I am better and can relieve you . 
.. 
. . . Yoms, truly, 

JOSEPH STORY. 
• • 

Fi'om this illness my father sufficiently recovered to . ~--

be able to go to Washington in the winter. The prin-
cipa;l case, which came before the Supreme Court during 
this session, was vV orcester . v. The -Sta:te of Georgia, 
(6 Peters's R. 515,) which, under a different form, 
involved nearly the same questions as the case of the 
Cherokee Nation v. The State .of Georgia, decided in 

. . , .' 
. the previous term. In this case a missionary, who was 
preaching tho Christian religion among the Cherokees, 

• 
• 

, 

. --

• 

• 
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was seized, tried, and imprisoned by virtue of an Act of 
the State of Georgia, prohibiting white l)eople to reside 
within the limits of the Cherokee Nation without a per­
mit from the Governor of Georgia, under penalty of im­
lwisonment in the Penitentiary. Against the decision 
of the Superior Court of Georgia, uncleI' this Act, a writ 

• 

of . error was brought in the Supreme Court of the 
United States; and it was there held, that the power to 
regulate the intercourse between the Cherokees and the 

........ 

United States was, by the Constitution and the laws, 
vested sole-ly in the Federal Government, anci. that the 
Act of Georgia, assuming jurisdiction over this subject, 
was unconstitutional and' void. Some of the follo"\ving 
letters allude to tIlls case. 

TO lIIRS. JOSEPH STORY • 

-. ---
• 

:My DEAR WIFE: -'-._,' 

. -' 
\ ' 
'. 

'Vasliington, January 13tIl, 1832 . 

. . . At Philadelphia I was. introduced to two of 
the Chiefs of the Cherokee Nationrso sadly dealt with by ., 

• 

the State of Georgia ... rhey are both educated men, and 
c(Hlversed vvith sing' lar .. f<?rce and propriety of language 
upon their own. case, the hiw of which they perfectly under­
stood and reasoned upon. I never· in my whole life was 

• 

more affected by the '::Consideration that.-they and all their 
race are destin~d to destruction. And I feel, as an Ameri­
can, disgraced by our gross violation of the public faith 
towards them. I fear, and greatly fear, that in the course of 
Providence there will be dealt to us a heavy retributive 
justice. . . . 

...-.-' 
. - .--' 

I am as ever, affectionately yours, 
JOSEPH STORY • 

--~. \. 
• • 

• 

• • • 

• • 

• 
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'1'0 PRO}l'ESSOn ASIIMUN. 

Washington, January 17th, 1832 . 
My DEAR SIR: 

• 

. . . I arrived at this city on Wednesday last and 
had, on the whole, a very comfortable journey, having good 
roads and pleasant companions. Since my arrival here, I , . 

. have seen few person~l and have been principally confined to 

.-

the mere dry business of the Court. On the all-absorbing 
subject of politics I can therefore say nothing. 

J l1dge Johnson is still sick at Raleigh, having had several 
successive attacks of the autumnal bilious fever of the South, 
from which he has suffered very much. It is quite doubtful 
if he joins us this term. The other Judges appear in good 
health, and as the business of the docket does not look· very 
formidable, I hope we shall go through a considerable portion 
of it YT:·· lut any of us being hauled up in ordinary. 

WUuf'j seems here to have almost departed; we have had 
a \veek of the most delightful weather, mild, still, and sunny.; 

-
and we daily expect the Potomac to break up and op.en navi-

. ---~-. . 

gation~r. I hope that you are not still below zero in C::tm--' , bridge. . . . . 
1 am glad that the contract for the La\v building i~ about 

hour's delay is mischievous. I do not care so much about 
the number of students, as: about the positive extent and 

• • • 

eleva . on of our instructions. I shall return . in the . spring 
with-renewed zeal, and I hope with better health and spirits . 

• 

. I am impatient for my .boolLtp get through the press, not , . . 

as in author, but as a· Professor. ~It is of importance for our 
, , 

school that it f should get through during the winter,. and 
before the Court breaks up. . Tell this to Hilliard & Brown, 

• 

and ask them to send me half a dozen copies to distribute, 
besides what they send on sale. ~ 

I shalf wl'ite you again soon; that is, as soon as I can find 

• 

- ~ -- --
, , .' 

• 
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any thing to say which may not put you to sleep. 'rhere 
will be warm 'debates here in a short time; the forccs are 
undcr discipline for the wars and the rescue .. 

• 

Believe me very affectionatcly, yours, . 
JOSEPH STORY • 

r';' 

TO J. EVELYN DE}'":NISON, l\I. P. 

'Washington, January 24th, 1832. 
:My DEAR Sm: 

• • • • • • • 
• 

I still continue to take .f! . .'yery lively interest in every thing 
which regards England. ,Iiideed the very extraordinary cir-

, -'._, 

cnmstances in which she 'is now placed, give an increased 
interest to every political movement, in and out of Parlia­
ment. I have read the debates on the subject of reform in 
the House of Commons, with the most profound attention, 
and to an American, as well as to Englishmen, they furnish 
materials for deep meditation. They lay open, in a very 
striking manner, the difficulties of any changes in the actual 
structure of a Government, however salutary.they may seem, 
and however urgently they may press on the public mind. 
At this distance, it is not easy for us to understand this sub-
ject well, and there seem so many anomalies inyour repre­
sentation, that perhaps it is not quite easy for you at home 
to·weigp. the operations of any perturbations .of the present 
balance. The popular opinion in America is decidedly with " 
Lord ,Gmy's Administration, and as you may well suppose, 

• 

. . 

the reformers have an unequivocal sympathy. For myself, I 
- - .. _.0<. 

am free to say, that I partake in this respect of the common 
feelings of my· cQuntJ;ymen; but with more subdued confi-

• 

de nee, and with more hesitation. The debates in Parliament 
have led me to entertain consideraqle doubts how far you can 
safely go, and preserve the proper balances of the Govern- ~._ . ./ 
ment. But I am thoroughly persuaded that some reform jou 
must have, effective and broad; and I am sure that it is im .. 

, 

.. • 
• • 

.. 
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possible to remain ill your actual position without infinite 
dangers. I would say, in the good old language of the 
Common Law, God send you a safe deliverance. . . . 

Our public affairs are prosperous. We are rapidl~' paying 
off our public debts, and in two years they will probably be 
wholly extinguished. The past year has also been a very 
profitable one to all our interests, agricultural, commercial, 
and manufacturing, and especially to the lut.ter. The only 

, speck in our political horizon which looks dq,r1{, is caused by 
• 

: thc vehement excitement in South Carolina 011 the subject of 

,~ --

our tariff. But there is in reality little to be ~pprehended on 
this subject, although the language of her }Juliticians is ex­
ceedingly rash and indefensible. 1:he1'e is a strong party in 
her own bosom to control her, and elsewhere there is a calm. 
The tariff ID<!Y, and probably will be modified, so far as it 
may he necessary to adapt it~elf to our decreasing wants; 
but the protecting system will, I doubt no~, be. adhered, to 
with a firm. and unhesitating policy. At lea'stthree fourths .. 
of the States are in its favor. . . . 

Believe me, with the highest respect, .. 
Your true and obliged friend and servaLlt, 

, J OSEPH~STO:kV. 

, 

, 'XO REV. JOHN BRAZER. 

" , 
• 
• Washington, F'ebruary ltith, l83~. 

My DEAR SIR: • -
I • 

, 
• 

• • , • • 
• • • • • .-. 

-

.,... ,,''' 't. • 

There has been some fine speaking in the/ enate'\on the 

, -

subject of the tariff. l\Ir. Clay's second speech, I am told, 
was very striking, and full of the best expositions of the sub­
ject; eloquent, and nrgument,ative, and convincing. There 
is no doubt that the protective policy will be adhered to, 
though I doubt not that the tariff will undergo many mo~iifi.­
cations not inconsistent with that object. 

I perceive a proposition in ou~ Legislature to destroy,tb~, 
third article on the public m.aintenan~ of religion in OUi con-

, 

, .. 
, 

, • 
, 

• 
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stitution. It seems to me that there is no end to rash experi-
. ments upon all subjects. \Vho would have thought that so 

vital an interest to piety, and morals, and independent free­
dom of opinion, would have been yielded up i~) the House of 
Representatives, w.i.th so little show of debate? I read a 
few days ago, in the Boston Courier, an 'article which I 
the Ight excellent, against the amendment. Pray read it; I 
think it came from Mr. Lowell. I know not what others think, 
but my:' opinion is, that we shall soon be called on to give 
up Ollr school system; and thus, one after another, the pillars 
of public virtue will be removed; I hope, rather than believe, 
that I shall b~ deceived. . .. 

•• 

Give my kind regards to Mrs. Brazer; my own health is' 
good.. May G~d continue to bless you, is the wish of 
. Your affectionate friend, 

JOSEPH STORY. 

, TO MR. PROFESSOR TICIL."I'OR. 

'Washington, March 8th, 1832. 
My DEAR SIR: 

We have just decided the Cherokee case, . and reversed the 
. . decisions of the State Court of Georgia, and declared her 

• • 
law~ unconstitutional. The decision pr~duced a very strong .. 

- 'sensation in both houses; Georgia is full of anger and vio-
lence. What she will do, it is difficult to say.. Probably she 

• 

will resist the execution of our judgment, and if she does, I 
l 

do not believe the President will interfere, unless public op:-
• 

nion among the religious of the Eastern and·W ~stern and . 
Middle States, should be brought to bear strong upon him. 

, 

rfhe rumor is, that he has told the Georgians fte will do 
• 

nothing. I, for one, feel quite easy on this subj'ept; be the 
• 

event what it may. The Court has done its duty. j Let the 
" \ 

nation now do theirs. If we have a Government, let its 
command be obe.red;. if we have not, it is as well to know 
it at once, and to look to consequences. 

/"""' \. 

.. 
• 

• 

• 
. -

• 

• 

• 

• • 

• 
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1V1y health has been gl'Owing better for six weeks past, and 
indeed for the last t.hree weeks I have been as sh'ong as I 
ever was. 

Your affectionate frieud, 
,lOSEI'll STORY. 

TO l\ms. JOSEPH STORY. 

'Washington, February 20th, 1832. 
1\1\' DEAn ",YIFE: 

frhe cessation of our weekly lahors enables me again to 
command some leisure to write you; but indeed I find little 
to communicate, except that my health is good, and that I 
feel a dany increasing strength. I attribute this in some 
degree to my increase of exercise by walking to and from the 
Capitol, which gives me a fair daily journey of more than 
four miles. . . . 

'Ve have had from lVIr. vVirt and Mr. Sergeant, in the past 
'veek~ some fine arguments in the Cherokee case, brought 
before us in a new form. You may remember that NIl'. Wor­
cester and other missionaries among the Cherokees, have 
been sentenced to imprisonment in the State Penitentiary of 
Georgia, for the neveloflEmce of remaining among the Che­
rokees without taking an oath of allegiance to Georgia. 
Theil' cases have been brought before us by a writ of error, 

• 

upon the ground of their unconstitutional convictions. Both 
of the speeches were very able, and 1\1r. Wirt's, in particular, 
was uncommonly eloquent, forcible and finished. They ~.1ere 
on the side of the missionaries, and no person appeared for 
the State of Georgia. I confess that I blush for my country, 
when I perceive that such legislation, destructive of all faith 
and honor t?wards the Indians, is suflered to pass with the 
silent approbation of the present Government of the United 
States. 

When I have nothing else to do, in order to get rid of my 
own sad thoughts, I sometimes fly to poetry. I have written 
some lines since I have been here, which I intended to send 

-
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YOu. in this letter. But the Chief Justice has requested me 
to give him a copy, and I shall retain the original until I can 
make one. . . . 

Your affectionate hw;balld, 
JOSEI'll STORY. 

lincs alludcll to l'11e 
lows: -

this last letter, arc as fol-• 
III 

VOL. 

SI~ETCIIES OF CHARACTER. 

Various the III inds of men; more various still 
Their powers and passions, their pur~uits and will. 
Some (lull and prosing, yet themselves commend 
By their good nature, like nn easy frien<1 ; 
Some, proud and lofty, move with cumbrous state, 
Like knights in armor struggling' with the weight. 
Some, bright and witty, scorch whate'er they touch, 
They always do too' ittlc 01' too much; 
Some, sly and slippery, leavc you still in doubt 
'Vlmt is their meaning, ami what worth, found out; 
Some arc so crabbed, that they ne'el' go right, 
And some so odd, they pain like cros~ing light; 
SOllie arc so jealolls of each wor<1 nntllook, 
They scan your features as they seau a hook; 
Some arc so gentle, and so plastic too, 
They change like melting wax, and yet seem true; 
Some are so vain, the very light they cast 
On their own foibles, marks them to the last; 
Some arc so grave, mysterious, and sedate, 
Their words How coldly like decrees of Fate; 
And some, so dark, so ennning, and so bold, 
The assassin's dagger lurks in every fold. 
How few of all we meet possess the power 
To smooth the rough, or cheer the li~tless hour j 
·With modest air to temper manly sense, 
Studiolls to please, and cautions of otJ'cncc . 
How few with genius blest, comhine the art 
To bear their honors meek, and win the heart. 
How few, of all who lead in public strife, 
Grace the calm scenes of pure sequester'd life; 
How few with temper, and kind affections wide, 
Make home a.t once their solace and their pride. 

[I. 8 

• 

• 
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How few of nll, whom lenrning loves to raiso, 
:Forget tht ir own, to nid another's praise. 
How few, the l'ublic favorites) learn to hear 
A rival's fame, without a frown or sneer. 

Give me the man of frunk and fearless mind, 
In knowledge various, and in taste refin'tl, 
Deep in his feelings, in his words sincere, 
'render of all, but to himself severe i 
Meltinb at other's woes, hut wisely sure 
Ne'er to touch wounds his kindness cannot curci 
Profound, when need requires, but lingering still 
On thoughts of gentler mood, and lighter skill ; 
",Vhose liueral converse with his theme grows bright, 
Cheerful, yct solid, eal11cst, yet polite; 
Or in its playful turns, with silent sway 
)Y;1'3, as it varies, through tile live-long day i 
",Vho deems the first, the last of earthly gain, 
A home, where loye, and peace, :md virtlle, reign; 
His u.ltal' there, of life the aim and end i 
Give me that man, and let me call him friend. 

[1831 - 33. 

These lines. are also n~encioned in the following letter~ 
with which they wero sent to my mother: .-

TO MRS. SARAH W. STORY. 

.My DEAlt 'VIFE: 
1Vashington, March 4th) 1832 . 

Spring h!ls at length opened upon us, and for several days 
, past it has been as delightful weather as we could desire. 

I rejoice, also, that it brings me so near to the time of 
our adjournment, for I am ,yeary of absence, and long to be 
at home. We shall adjourn about the sixtc :nth of the month, 
and I shall moye towards Cambridge \vith all the rapidity 
with which steam and coaches can carry me. I hope to be 
at home by the twenty-second of March, and shall not, if the 
weather be good, be much behind it. ' 

On going into the Chief J llstice's room this morning, 1 
found him in tears. He had just finished writing out for me 

• 

some lines of General Burgoyne, of which he spoke to me 
last evening as- eminently beautiful and affecting. I asked 

• • 
--
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him to change the purpose"'aJ~d address them to you, which 
, 

he instantly did, and you wgl find them accompanying this.· 
1 saw at once that he had been shedding tears over the me-

• 

mory of his own wife, and he has said to me several t.imes 
Juring the term, that the moment he relaxes ii'om business 
he feels exceedingly depressed, and rarely goes through a 
night. without weeping over his departed \vife. She must 
have been a very extraordinary woman so to have attached 
him, and I think l~e is the most extraordinary man I ever 
saw, for the depth and tenderness of his feelings. 

1 send you also the lines which I wrote a few days since, 
they are su,yh as a glance at things around me in this city 
naturally produced. A dull and sometimes a painful hour 
is thus passed away; and, to confess the truth, I am some­
times driven to such efforts to avoid being very wretched, 
when our melancholy losses come over me. . . . 

Yesterday morning, the Chief Justice delivered the opinion 
of the Court in the Cherokee case, in favor of the missiona­
ries. It was a very able opinion, in his best manner. Thanks 
be to God, the Court can wash their hands clean of the ini­
quity of oppressing the Indians, and disregarding their rights . 

•• • • • • • • 

You need not \vTite me after you receive this letter, as it 
is not probable I should receive any letter while here. Like 
the spring bird, I am weary of the winter, and am for flying 
to a more northern region, to meet the genial bl...:ezcs there. 

Give my love to the children, and I am as ever, 
Affectionately yours, 

JOSEPH SrORY. 

Devoted .as my father was to the duties of his posi­
tion, his early love of literature, and especially of poetry, 

-- ._--- .. 

was still strong in his breast, and in the few intervals of 
leisure he could command, he often indulged himself in 
giving to his thoughts and feelings a rhythmic form . 

.. 
• 
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Among the versos written hy him at this l)cl'il~d aTC 

-the follo\ving, \\hieh bear date 1831:-

ADVICE '1'0 A YOUNG LAWYER. 

Be hrief, be pointed; letyolU' matter stand 
Lucid in .order, soUd, and at h:md ; 
Spend not your wGrds on trifles, but condense" 
Strike with the mass of thought, not drops.. of sense; , 
Press to the close with vigor, once begun, 
.And leave, (how hard the task!) leave off, whenllonc. 
'Vho draws a labored length .of reasoning out, 
Puts straws in line,' for winds to whirl ahout; 
'Vho drawls a te<lious tale of learning o'er, 
Counts but the sands on .ocean's boumUess shore. 
Victory :n law is gain'd, as battles fought, 
Not hy the numbers, but the fGrces brought. 
'What boots··suecess in skil1uish or in fray, 
If rout and ruin folJowing close the day? 
What worth a hundred posts maintained with skill, 
If these all held, the foe is victor still ~ 
He, who would win his cause, with power must fmme 
Points of support, and look ivi"til steady aim; 
Attack the weak, defend the strong with art, 
Strike but few blows, but strike thcm to the heart; 
All scatter'd fires, but en<l in smoke and noi ,e, 

• 

The scorn of men, the il~le play of boys. 
I\'eep, then, this first great precept ever near, 
Short bp. your speech, your matter strong and clear, 

J 

Earnest Y'lUr manner, warm :md rich your style, -
Severe in taste, yet fuln5f grace the while j 

So may you reach the loftiest heights of fame, 
And leave, wLen life is past, a deathless name. 

His solicitude for tho success of the youthful advo­
cat~, and his cordial counsels, again find similar utter­
ance in a piece dated 1832, under the same title:-

• 

Whenc1er you speak, rein ember every eanse 
Stands not on eloquence, but stands on laws. 
Pregnant in matter, hi expression brief, 
Let every sentence stand in bold relief! 

• 

• • 
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On trifling points, nor time, nor talents waste, 
A sad offence to learning and to taste; 
Nor deal with pompons phrase; nor e'er suppose 
Poetic flights belong to reusoning prose. 
Loose declamation may deceive the crowd, 
And seem more striking as it grows more loud; 
But sober sense rejects it with disdain, 
As naught but empty :lOise, and wenk as vuin. 
The froth of words, the sehool-boy's vain Farade 

. Of books and cases, . all his stock in trude, . 
The pert conccits, the cunning tricks and play 
Of low attorneys, strung in long arrny,­
The uns..:llmly jest, the petulant reply, 
That chatter . .; on, and cares not how, or why, -
Studious, avoid, unworthy themes to scun, 
They sink the Speakcr llnd disgruce the Man, 
Like the false lights, by flying shadows cast, 
Scarce seen when present, aml forgot when past . 

• 

Begin with dignity, expound with grace, 
Each ground of reasoning in its time and place; 
Let order reign thrElughout, each topic touch, 
Nor urge its power too little 01' too much. 
Give each strong thought its most nttl'l1ctive view, 
In diction clear, and yet severely true. 
And, as the arguments in splendor grow, 
Let each l'efie-:t its light on all below . 
'When to the close anived, make no delays, 
By petty flourishes or veroal plays, 
nut sum the whole in one deep, solemn strain, 
r~ike a !3trong emrent hastening to the main. 

89 

~--.--- . 

It was my father's habit, while sitting on the Bench, 
to versify any casual thought suggested to him by the 
arguments of counsel, and in his note hook8 of points 
,mel citations, several pages are' generally devoted to 
memoranda in prose and 1'or8e, of facts, and thoughts, 
which interested him. In his memorandum ... book of ar­
guments before the Supreme Court in 1831 and 1832, I 
select the following fragments written on the fly-leaf:-

• 

• 

You wish the Court to r.car, and listen too? 
Then speak with point, be brief, be closo, be trlle. 

·8 
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Cite well your cases; let them be in point; 
Not lellrned rubbish, dark, Ilml out of joint;­
And be your reasoning clear, and closely made, 
l~ree from false taste, and verbiage, and parade. 

Stufl' not your speech with eyery sort of law, 
Give us the grain, and throwaway the straw . 

BOl ks should he read; but if you can't digest, 
The same's the surfeit, take the worst or best. 

• 
Clear heads, Ronnd hearts, full minds, with point may speak. 
All else how poor in fact, in law how wcak. 

'Yho '5 a great lawyer ~ Ire, who aims to say 
The least his cause requires, not aUllO may. -

Greatness ne'er grew from soils of spongy mould, 
All on the surface dry i beneath aU colcl; 
The generous plant from rich allli deep must rise, 
And gather vigor, as it seeks the skies. 

"Yhoe'er in law desires to win his cause, 
:Must speak with point, not measure out" wise saws," 
Must make hi:; learning apt, his reasoning clear, 
Pregnant in matter, Lut in style severe; 
But never dmwJ, nor spin the thread so fine, 
That all becomes an evanescent line. 

• 

• 

The following sketch was drawn at this 
Bench, and apparently from life: -

time on t.he 

• 

'Vith just enough of learning to confuse, -
'With just" enough of temper to abnse,­
"Yith ju:>t enough of genius, when confest, '. . 
To urge the worst of passions for the best,­
With just enough of all that wins in life, 
To make us hate a nature formed for strife, -
With just enough of vanity and spite, 
To tl1rn to all that's wrong from nil that's right, . 
'Vho wouill not curse the hour ,vhen first he saw 
J list sllell :t man, called learned in the law. 

The Charlestown Bridge case, alluded' to in the next 
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let.ter, was not decided by the Court until the J <luuary 
term of 1837. It arose upon a question, whether the 
charter of the 'Vanen Bridge, granted by the Legisla­
hue of }\Iassachusetts, was unconstitutiona.l, a.s "impair­
ing the obligation of a contract," it operating to destroy 
the value of a charter previously granted by the State . .. - . -
to the Charlestown Bridge. I shall have'occasion to 
speak of this hereafter. , ' 

TO PROFESSOR ASlIlIlUN. 

Washington, March 1st, 1832. 
~I\f Y DEAR SIR: 

It is a long time since I have heard from you, but I sup­
pose you are so engaged with the Law School that you find 
little leisure for other things. I have not written you for two 
reasons: first, there was nothing new to tell you beyond 
what all the newspapers told; and secondly, you were not 
importunate, so that I have obeyed other commands and left 

, 

undone what I ought to have done. There is, ~10wever, a 
good stock of health about me just now, notwithstanding 
all our hard and dry labors this winter; and I assure you 

, 

they have been both hard and dry. I have never kilown a 
'wintcr pass away with so few refreshing causes. Except 
the Cherokee Missionary case, I scarcely remember one 
which it was not irksome to go over, and that was an oasis 
in the descrt. 

The Charlestown Bridge case is not yet decided. Some 
of the Judges had not prepared their opinions when we met; 
and Judge Johnson has been absent the whole term from 
indispo~ition. If half the accounts I hear of him are true, he 
is in a bad \vay in point of health. He has been confined 
thc whole autumn and winter at Raleigh, N. C., and is about 
going southward, or just gone. In regard to the Charlestown 
Bridge case, I may tell you confidentially that we are greatly 



• 
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divided in opinion, and it is not certain \vhat the finale may 
be. Perhaps it may not be decided thi~ term. We shall rise 
about the middle of lVlarch, and I shall find my way home as 
soon as possible afterwards, so that I may relieve yo\.. ~rom 
some extra duty. I would rather work in the Law School 
thr.ll here. . . . 

1 dare say you have heard a good deal about the Presi­
dent's health. He is doubtless feeble, and as I hear, (for 1 
have not seen him,) he is manifestly on the decline. Many 
doubt if he will live through another Presidential term, or 
even to enter upon it. But there are various rumors on 
snch subjects to which it is difficult to trust. . . . Yon 
may ask, what are the prospects of the President for a reelec­
tion? :My impressions are that he will be reelected. He 
enjoys among a certain class of the people an unbounded 
popularity; and the politicians, though secretly bearing him 
no love, dare not for their own sakes openly oppose him. . , 
All his blindness and mismanagement have had no effect to 
diminish his personal influence with the people. But he has 
scarcely any influence of a personal or political nature in 
Congress. Indeed, his opinions are less valued than those of 
any man who ever atta!ned a high office here. . 

I have come to the end of my paper and must bid you 
good-bye, being very affectionately your friend, 

o JOSEPH STORY • 
• 

• 

The following letter refers to a bill introduced into 
Congress in 1832, for the apportionment of Representa­
tives among the States of the Uillon. It provided, as 
had hitherto been the rule, that the apportionment should 

• 

be made according to a certain ratio, 01' divisor, (that 
.proposed being 47,700,) .to be applied to the total popu­
lation of each State, the whole quotient being the num­
ber of representatives, and no regard being paid to any 
. fractions. The amendment proposed that the fraction 
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should he taken into account, so as to allow an adt1itional 
member in each State for every fraction exceeding in 
aIllount one half the ratio adopted, so as to carry out, ns 

. fhr as practicable, tho' provision in the Constitution re­
fluiring representatives to he "apportioned alllong the 
several States according to their respeetive llumbers." 
'rile hill of 1792 gave one representative for every thirty 
thousand, leaving the fractions unrepresented, and it was 
amended in the Senate by allowing an additional repre­
sentative to the States having the largest fl.'actions. 
President \Vashington, under the advice of the Attorney­
General, 1\1:1'. Randolph, !lnc1 others of his Cabinet, re­
turned the bill with two uojections. "1. That the Con­
stitution has prescribed, that representatives shall be 
apportioned among the ~everal States according to their 
respective numbers; and there is no proportion or divi­
sor, 'which, applied to the respective Ilumbers of the 

• 

, 
States, 'will yield the liumber and allotment of repre-
sentatives proposed by the bill. 2. The Constitution has 
also provided, that the number of representatives shall 
not exceed one for thirty thousand, which restriction is 
by the context, and by fair and obvious construction, to 
he applied to the several and respective numbers of the 
States, and the bill has allotted to eight of the States 
more th~n one for thirty thousand." ~1r. Jefferson, in an 

• 

elaborate opinion, argued against the doctrine of appor-
tioning the representatives in any Gther manner .than by 
a ratio without regard to fractions. 

:Mr. Everett earnestly anel ably advocated the amend­
ment in the act of 1832, but it was not then adopted; 

• 

subsequently, howover, it was made the basis of the act 
of June, 1842, the ratio being 70,680. 
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1ION. F.DWARD EVEUETT. 

Cambridge,1\J3y 31, 1832. 

My DEAR Sm: 

I thank you greatly for your numerous favors, which 1 
• 

should have acknowledged before if I had not [or some time 
been cngaged in my Circuit Court dutics. I cspecially thank 
you for your excellent addrcss before the Colonization Soci~ 

• 

ely, and for your equally excellent Report on the apportion-
ment bill. I hope to see soon your speech on the latter. I 
have considered this last subject very attcntively; and I am 

• 
of opinion, not only that the amendment proposed by the 
Senate is constitutional, but I am also of opinion that it is 
the only constitutional mode of apportionment. If there has 
been any deviation from it in the prior acts on the same sub­
ject, they cannot be sustaineu on principle. I havc been so 
struck with the rcasonidg on this point, that I shall introduce 
the substance of it into my Lectures on the Constitution h .. 
which that clause occurs. I am wholly unable to reason upon 
the point without being astonished at the course pursued by 
Congres::;. :Mr. Jefferson's argument, in my judgment, is very 
flimsy and weale; his best argument is in his correspondence, 
and that was his real ground; it was a contest between the 
North and South, and he always went with, if he did not 
lead, the latter. I impute President vVashington's message 
and first objection entirely to his urgent influence. The 
second objection, that jt gave to some States more than onf; 
representative for every thirty thousand inhabitants is, as I 
think, unanswerable. Every day I perccive more and morc 
the effects of Mr. Jefferson's extraordinary opinions and acts 
in every department of our government. It is time his cor­
respondence was fairly and ii'eely reviewed. I shall be glad 
to receive any other documents which you can spare, upon 
this subject, (especially Polk's report,) and the other interest­
ing subjects now before Congress. Pray tell Mr. Doddridge I 
have read his speech with great pleasure, and that I think his 

-

. . 



• 
• 

• 

.. lET. 52 - 54.J PROFESSORUL AND JUDICIAL LIFE. 95 

main grounds absolutely impregnable. I should bc glad of a 
copy of any counter speech, I do not say argument .. 

• 

I write yon in great haste, and am very truly, 

• 

Your obliged friend, 
JOSEPH STORY • 

In the beginning of the year 1832 my father pub­
lished his Commentaries on the Law of Bailments, being 
the first text-book written by him from the professorial 
chair. Hitherto, the only English treatise on t.his sub­
ject llacl been the essay of Sir ,\Villiam Jones, which, 
however worthy of praise for its style and meLllOd, COl1-

taiIled but a mere outline of the general principles of 
the law relating to Bailments, and was deficient both in 
accuracy and fulness. At the '~ime 'when this treatise was 

• 
written, the celebrated judgment of Lord IroIt, in Coggs 
v. Bernard, (Lord Raymond, n.. 909,) which is a masterly 
essay upon the general principles of Bailments, as well as 
a judgment upon the merits of the particular case, con­
stituted the main expressions of the common law OD this 
interesting subject, But with the lapse of tifty years 
from that time many cases had arisen in the English and 
American jurisprudence, by which the law relating to 

• 

Bailments was greatly enlarged and modified, and the 

• 

wa.nt of some full and accurate treatise, embodying these \ 
later contributions of the Courts, and revjewing and sys­
tematizing hl their light the whole principles of la.w . 
applicable to this subject, was very apparent. This 'Yant 
the Commenta.ries on Railll1ellts fully supply. They are 
able in their discussion of principles, anel liberal in their . 
spirit. Reaching beyond the narrow limits of the Com­
mon Law, my father, in this wOl'k~ by copious importations 
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from the civil and Roman jurisprudence, has enriched, 
dovelopecl~ awl l'ouwlec1 tho ]~ng1ish doctrines into a 
completenoss they neyor 1)01'01'0 possossed. 

The plan :tlloptou in this treatiso is llms stated in the 

Prof~leo :-

\ 

"l\Ty design in the pl'G.sf~nt Commentaries has been, to 
pre~('nt. a syst.ematical v~e\V of the whole of the common law 
in relation to 13ailments,und to illustrate it by, and through­
out compare it with, the Civil La-w, and the modern jurisprn­
drnce of some of the principal nations of Continental Europe. 
I have treated every branch of the subject (nt the hazard of 
somc repetitions) as a distinct and independent subjeet; be­
lieving, that, for elementary instruction, such a course ,yould 
be found more convcnicnt, as well as more satisfaetory, than 
the common method of reference to other heads. In this, as 
well as in many other re~pects, I have availed myself of the 
example of Pothier and Domat. I have not. scrupled to follow 
in a great measure the method and arrangement of these 
au+-hors j and I have endeavored to incorporate into my text 
almost every position to be found in i heir treatises, which 
could be of the slightest use, either in a practical or a theo­
retical view, to a student of the eommon law j so that th:..' 
reader, if he is inclined to go over the pnges of those 
authors, will, I trust, find at hand whatever is generally valu­
able in their collective labors. I have, in like manner, availed 
myself of the writings of other distinguished civilians and 
commentators on the Civil Law, as far as their labors ap­
peared to me to afford any new lights in the exposition of 
my subject. 

"Perhaps some apology may be thought necessary for my 
having, in a treatise on the English Law of Bailments, bor­
rowed so largely from foreign sources. IVly reasons are as 
follows: In the first place, the learned fou nder of the Dane 
Professorship, with that spirit of professional liberality ,vhieh 
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has .llways charactcrir.cd him, suggested to me at an early 
period the propriety of my prescnting, in all my labors upon 
commercialla~v, some view ~f the corresponding portions of 
commercial jurisprndcnce of Continental Europe. '1'0 advice 
so given it. was impossible not to listen with the utmost 
respect; and' he wisdom of it has appcal'ed morc and more 
strongly to my mind, as it has been contemplated in all its 
bearings. In the next place, I have long entertain cd the 
belief, that an enlarged acquaintance with the Continental 
jurisprudence, and especially with that of Fl~allce, would 
furnish the most solid means of improvement of commercial 
law, as it now is, or hereafter may be, administered in Ame­
rica. 1\11'. Chancellor Kent has alrcady led thc way in this 
noblc career; and has, by an incorporation of some of the 
best principles of the foreign law into ours, infused into it a 
more benign equity, as well as a more persuasive cogcncy 
and spirit. The English common lawyers (it must be ac~ 
knowledged with deep regret) have hithcrto generally exhibited 
an extraordinary imliffercncc to the study of foreign jurispru .. 
dence. Doctor Strahan, in the Preface to his translation of 
Domat, has spoken on this subject in language of such free­
dom and force as entitle it to respect. I Imow not whether 
one ought to be most struck with the calmness of its rebu.ke, 
or with the mortifying severity of its truth. 'I was surprised,' 
says he, 'to find, in a country [England] where all arts and 
sciences- do flourish and mcet with the greatest encourage­
ment, that onc of the noblest of the human sciences, and 
which contributes the most to cultivate the mind, and improve 
the reason of man, as that of the Civil Law does, should be 
so much disregarded, and meet with so little encouragement. 
And I observed, that the little regard, which has of late years 
been shown in this Idngdom to the study thereof, has been in 
a great measure owing to the want of a due knowledge of it, 
and to thc being altogether unacquainted with the beauties 
and excellencies thereof; which are only kno,vn to a few 
gentlemen who have devoted themselves to. that profession.; 

VOL. II. 9 
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others, who ure perfect strangers to that law, being under a 
false persuasion that it contains nothing but what is foreign 
to our laws and customs. Whereas, when they come to 
know that the body of the Civil Law, besides the laws pe­
culiar to the Commonwealth of Rome, which are there col· 
lected, contains likewise the general principles of natural 
reason and equity, which are the fundamental rules of justic(' 
in all engagements and transactions between man and man, 
and which are to be found nowhere else in such a large 
extent, as in the body of the Civil Law, they will soon be 
sensible of the infinite value of so great a treasure.' Such is 
the language used by an English civilian more than a century 
ago. It is lamentable to say, that it may be applied, with 
but little mitigation, to the general state of the profession of 
the common law in our day. 

" There i8 a remarkable difference, in the manner of treating 
• 

juridical subjects, between the foreign and the English jurists. 
The former almost Ul)iversally discuss every subject with an 
elaborate, theoretical fulness and accuracy, and ascend to the 

• 

elementary principles of each particular branch of the science. 
The latter, with few exceptions, write Practical Treatises, 
which contain little more than a collection of the principles 
laid down in the adjudged cases, with scarcely an attempt to 
illustrate them by any general reasoning, or even to follow 
them out into collateral consequences. In short, these trea­
tises are but little more than full Indexes to the Reports, 
arranged under appropriate heads; and the materials are 

• 
often tied together by very slender threads of connection. 
They arc better adapted for those to -\\Thom the science is 
familiar, than to instruct others in its elements. It appears to 
me, that the union of the two plans would be a great im­
provement in our law treatises; and would afford no incon­
siderable assistance to students in mastering the higher 
branches of their profession. 

"In the present work I do not pretend, in any suitable 
manner, to have accomplished such a plan as is here proposed . 

• 
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l\fore learning and more leisure than arc within my reach arc 
requisite for such a task. I have, however, endeavored to 
bring together the products of my o\vn imperfect studies. 
As the work is principally designed for students, I have not 
hesitated to repeat the same train of remark, whenever, from 
a new conncetion, it might be useful to explain a difficulty, 
or to illustratc a new position or authority. I have also 
availed myself occasionally of the freedom belonging to a 
commentator, to express a doubt or to dcny a doctrine. But 
I have rarely done so, cxcept when the pohlt has been purely 
speculative, or the common law authorities justified me in the 
suggestion. Whatever is in this respect propounded, is to be 
considered submitted to the judgment of the reader, as matter 
worthy of further examination. If I have done any thing to 
lighten the labors of any ingenuous youths, who are struggling 
for distinction, or to attract abler minds to a more profound 

• 

investigation of this branch of Contracts, I shall reap all the 
rewards which, beyond the mere fulfilment of ~uty, I have 
ever proposed to myselt'':-:. ... ,-I throw myself on the candor of a 
profession, from which I have uniformly received indulgence; 
and offer these Commentaries to the public in that spirit of 
subdued confidence, which invites cxamination, and, at the 
same time, is not unconscious of the real difficulties wit.h 
which a. work of this nature is attended." 

The truth of the remarks as to the value of the foreign 
. • 4' • 

law in the study and development of our own jurispru-
dence, could not be hetter illustrated than by referring 
to the history of the Common Law on the sulJject of 
Bailments. The case of Coggs v. Bernard was founded 
upon Bracton, who drew hjs principles direct from J us­
tinian; and the treatise of Sir William Jones, which is 
the only other attempt at systematizing the law on this 
subject, is built almost entirely on this case, and on the 
principles and rules of the Civil IJaw. From the foreign 

-
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jurisprudence much of the most valuable and scientific 
" 

portion of his essay is imported, and from the same 
source large additional contributions have been subse­
quently drawn hy my £-tther. In f~lCt, therefore, the. 
present English law on the subject of Bailments is but 
little more than a naturalization of the Roman jurispru­
dence. Its nomenclature, indeed, plainly denotes the 
country of its birth; Oommodatum, J11lmdatum, Deposi­
turn, LocaHo. 

The following section, al1m1ing to ihis plan, closes the 
Commentaries on Bailments : -

"These Commentaries upon the Law of Baihncnts are 
now brought to a conclusion. Upon a review of the whole 
subject, it will at 011ce occur to the reader, that a great va­
riety of topics, discussed in the Roman and foreign law, 
remains wholly unsettled in the common Imv. Hc will also 
be struck with the many ingenious and subtle distinctions, 
singular cases, refined speculations, and theoretical inquiries, 
to which the free habits of the Civilians conduct them in the 
course of their reasoning. Let it be remembered, however, 
that if some of these distinctions and speculations and in­
quiries seem remote from the practical doctrines of the com­
mon law, they may yet be of great utility in the investiga­
tion and illustration of elementary principles. They em­
ployed the genius, and exhausted the learnillg, of many of 
the greatest jurists of antiquity; and they were thought Wor­
thy of being embodied in the texts of Justinian's immortal 
Code:;. In modern times, the noblest minds. have thought, 
that a life of laborious diligence was well re,varded, by ga­
thering together illustrative commentaries in aid of these 

, 

texts. vVhat, indeed, was juridical wisdom in the best days 
of imperial Rome, what is yet deemed the highest juridical 
wisdom in the most enlightened and polished nations of 
Continental Europe, ought not to be, and cannot be, matte}' 

• 
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of indifference to any, who study the law, not as a mere sys­
tem of arbitrary rules, but as a rational science. The com­
mon law has silently borrowed many of its best principles 
and expositions of the law of contracts, and especially of 
commercial contracts, from the Continental jmisprudence. 
To America may yet be reserved the honor of still further 
assisting in its improvement, by a more intimate blending of 
the various lights of each system in her own administration 
of civil justice." 

The dedication of this work to :.Mr. Dane, was as fol­
lows:-

"'ro thc Honorable Nathan Dane, LL. D., distinguished 
alike for purity, simplicity, and dignity in his private life, for 
talents, learning, and fidelity in his profession, and for public 
labors in the State and national councils, which have con­
ferred on him an imperishable fame as a statesman and 
patriot, this work, the first fruits of the professorship founded 
by his bounty, is respectfully dedicated, by his obliged friend 
and servant, the author." 

This work was received with much praise by the pro­
iession, and the most gratifying letters from every quar­
ter proved its complete success. It was immediately 
introduced as a text-book into the Law School, and formed 
afterwards the basis of his lectures on this subject. 

From the time this work was completed, my father 
had been engaged upon his "Commentaries on the Con-. 
stitution of the United States," and towards the latter 
part of the year 1832, he completed the manl.lscript 
and bega.n to print, having been only about a yea.r 
and a half in writing the three volumes of this learned 
and elaborate work. vVhen it is considered, that this 

9'" 

• 

• 

-

• 

• 

• • 
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was accomplished in the intervals between his double 
duties as Professor and Judge, each of which would 
seem to be sufficient to occupy, if not to exhaust, an 
intellect even of. energy and power, his fertility of 

• 

mind and great resources, as well as his power of endur-
ing continuous labor, appear extraordinary. During 
the period occupied in the writing of these Comment­
aries on the Constitution, three months of his time had 
been spent in attendance on the Supreme Court at 
Vvashington, where he had borne his full part in prepar­
ing the judgments of the Court; he had also attended 
all his Circuits in Maine, N eV\T IIampshire, Rhode Island, -----­
and :Massachusetts, and written the opinions of that year, 
reported in the first volume of Sumner's Reports; he had 
corrected and printed his Commentaries on Bailments, 
carefully examining every proof and revise; he had lec­
tured from two to three hours in the La,,- School every 
other day, while he was at Cambridge; he had attended 
at the moot-courts; and besides all this, he had written 
the address at the consecration of :Mount Auburn, the 
notice of Chief Justice Parker, had conducted an exten­
sive correspondence, and had lJeen ill nearly a month. 

/ The secrets by which he was enabled to accomplish 
. so much in so short a time, were systematic industry, 

variation of labor, and concentration of mind. lIe was 
never idle. He knew the yalue of those odds and ends 
of time, which are so often thrown away as useless, and 
he turned them all to good account. IEs time and his 

, work were apport.ioned, so that there was always some­
I thing ready for the waste time to be expended upon . 
• 

· lIe varied his labor; never over-working himself on one 
subject, never straining his faculties too long in one 

• 
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direction, but recreating himself by change of occnpa- . 
, 

tion. "Le Ohangement d'etude est tonjours rehlche-
ment pour moi," said D'Agnessenu of himself; and so 
my father found it. lIe never suffered himself to 
become nervous or excited in his studies. But the mo­
ment that one employment began to irritate him, he 
abandoned it for another which should exercise different 
faculties. 'VllOn he 'worked, it was with his whole 
mind, and with a concentration of all his powers upon 
the subject in hand. Listlessness and half-attention 
bring little to pass. 'Vhat was worth doing at all he 

. , 

thought worth doing well. 
And here it may be interesting to state his personal 

habits during the day. Ill' arose at seven in summer, 
and at half past seven in winter, never earlier. If 
breakfast was not ready, be went nt once to his library 
and occupied the intervaJ, whether it was fiye minutes 
or fifty, in writing. -VVhen the fillllily a.ssembled he was 
called, and breakfasted with them. After breald~Lst he 
sat in the.drawing-room, and spent from a half to three 
quarters of an hour in reading the ne,Yspapel'S of the 
day. lIe then returned to his study and wrote until 
the bell sounded for his lecture at the Law School. 
After lecturing for two antl sometimes three hours, he 
returned to his study and worked until two O'clock, 
when he was called to dinner. To his dinner (which,on 
his part, was always simple,) he gave nn hour, and then 
again betook himself to his study, 'where in the winter 
time lie worked as long as the daylight lasted, unless 
called away by a visitor or obliged to attend a moot­
court. Then he came down and joined the family, and 
work for the day was over. Tea came ill at about seven 

, 

• 
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o'clock; and how lively and gay was he then, chatting 
over the most fiuniliar topics of the day, or entering into 
deeper currents of conversation with equal ease. All of' 
his law he left up stairs in the library; he was here the 
domestic man in his home. During the evening he 
received his friends, and he was rarely without com­
pany; but if alone, he read some new pUblication of 
the day, the reviews, a novel, an English newspaper; 
sometimes corrected a proof-sheet, listened to lllusic, or 
talked with the family, or, what ,vas very common, 
played a game of backgammon with my 1110ther. This 
was the only game of the kind that he liked. Cards 
and chess he never played. 

In the summer afternoons he left his library towards 
twilight, and might always be seen by the passer-by 
sitting with his family under the portico, talking or read-

• 

ing some light pamphlet or newspaper, often surroulided 
by friends, and making the air ring with his gay laugh. 

, 

This, with the interval occupied by tea, would last until 
, 

nine o'clock. Generally, also, the summer afternoon 
was varied three or four times a week, in fair weather, 
-'. 

by a drive with my mother of about an hour through 
the surrounding country in an open chaise. At about 
ten 01' half past ten he retired fOl~ the night, never vary­
ing a half hOl!r from this time. 

IIis diet was exceedingly simple. From a great dis­
taste to wine and spirituous liquors of all sorts, he had 
never tasted either until he was about thirty-two years 
of age; having during his college life drank nothing 
stronger than cider, which, at the college festivities, he 
chose in preference to more exciting drink. But his un­
remitted studies in the early part of his life brought on 

\ , 
\ 

\ 
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a chronic dyspepsia when he was about thirty-two years 
of age, and he was advised by Dr. Danforth (his physi­
cian at \Vashington, and an ardent ad vocate of temper­
ance) that his system required stimulants, and that his 
stomach would never regain its tone until he changed 
his habits of abstinence. Accordingly, at Dr. Danforth's 
suggestion, he began to take a little 'weak brandy and 
'vnter. This, however, was so exceedingly distasteful to 
him, that, as his health improved, he substituted wine, 
for w'hich he a.cquired a taste and l)ccame a nice judge 
of its qualities. Bnt he always drank of it very spar­
ingly, ordinarily taking at dinner a wine-glass of wine 
to a tumbler of water, and rarely drinkiilg it unmixed, 
unless in company. lIis breakfast and tea consisted of 
stale bread toasted or untoasted, a picce of mutton chop, 
"beef steak, or hroiled fish, and a eup of coffee in the 
morning, and weak tea in the evening. His dinner ,vas 
principally of simply cooked meat and some simple puc1-
cling-; hut vegetables and fruit, although he was very 

-~ 

fond of them, were, with some few exceptions, forbid-
den to him. ':Even that stnple of the table, potatoes, he -=, ... .., 
never could eat. Pastry, presel'ves, and made dishes of 
every kind he was forcecl to avoid. Between his nleals 
he took nothing. lIe did not use tobacco in any form. 
This strict eliet he maintained through life, not because 
he did not enjoy the luxuries of the table, not from as­
ceticism or w"him, but from necessity. Yet, though 
debarred from ih{lm himself, he enjoyed the satisfac­
tion which others received from them, with a peculiar 
gusto. ' 

lIe had great bodily activity, and the energy shown in 
every thing he did, expressed itself in his motions, which 

• 
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• 

were sudden and impulsive. lIe walked very rapidly, 
taking short, quick steps, and never sauntering. The 
exercise he took 'was almost entirely incidental to his 
duties, and consisted in driving to Boston to hold his 
Court or attend to other business, and in walking to and 
from the Law School. In the summer he used to drive 
about the surrounding country in the late afternoon, anc1 
sometimes to stroll for a half-hour in the garden. But 
his real exercise was in talking. Conversation was his 
gymnasium; and his earnestness and volubility of speech, 
and vivacious gesticulation, afforded the necessary stimu-' 
lant to his system. Scarcely any thing more rouses the 
internal organs to activity, or gives more movement to 

. the blood, than talking or singing. To talk was natural 
and necessary to my father; but he was never more out 
of his element than when he cet forth to take a walk 
for exercise, and he used to join in our laugh when we 
jested with him upon it, admitting that he could not 
bring his mind to it seriously. Yet he never seemed 
to feel the want of it, and I am fully persuaded, that 
the constant actiyity of his body and mind, and espe­
cially the excitement of cqnversation, stood him instead 
of the exercise which is necessary to taciturn and phleg-

'" matic persons. 
lIe did not often dine out, for although he was ex­

tremely social in his nature, and enjoyed such occasions, 
his health did not allow him to partake of the luxuries 
of the table, and for the excitement and enthusiasm 

• 

of the hour, he was frequently obliged to pay by in-
disposition. By this, alRo, he lost time, which he could 
ill afford to spare. But when he did dine out, he was 
the life and spirit of the table. Even during that heavy 

• 
• 

, 
• -
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tract of time preceding the announcement of dinner, 
he was ready and spirited, and after the meats were 
removel1, he poured forth a copious stream of talk, rich in 
anecdote [met reminiscence,-SlXtrkling with jest and rail-

-

lery, or flowing in a deeper channel of thought and 
feeling. At such times, his face lighted up with the 
most luminous of smiles, and his clear, joyous laugh 
provoked an irresistible response. 

The cHarts of my father in the Law School were 
crowned with success. In the short spILce during which­
he hILd been connected with it, the number of students 
had advanced from one to forty, ILnd was on a constant 
increase. lIe was busily employed in -his conversational 
lectures and moot-courts, and devoting all the time he 
could command to writing out his CommentlLries accord­
ing to the plan he had laid out. Before the work on 
the Constitution was entirely written and through the 
press, he had begun to project his great work on the 
Conflict of Laws, and to layout his ground, so that no 
time shop Jdlie idle ill his hands. The following letters, 
among othd' matters, allude to his occupations, and to the 
growth of the Law School. 

TO JAMES J. WILKIXSON, ESQ. 

Cambridge, August 25th, 1832. 
DEAR Sm: 

Although your letter was written as long ago as March, it 
has but recently reached me; and at a still later time the 
accompanying package of Professor Park's Introductory Lec­
ture and the new Court Rules. I am greatly obliged to you 
for both, and shall take the liberty to address a letter to the 

, Professor, returning my personal thanks. You have brought 
me to a nearer acquaintance, as it were, with some of my 

• 
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old study friend:::, by your remarks respecting Mr. Tidd, 
lVIr. Lee, 1\'1r. Harrison, Mr. Holroyd, and 1\11'. E. Chitty. It 
is now more than thirty years since 1\fr. Tidd's Practice was 
the familiar companion of my ofllce labors. I have always 
deemed it a ch('j d'a:uvrc, and admirable for its method, 
brevity, and accuracy. Most of the works of the oth~r gen­
tlcmcn are in my library, and several of them have been 
republished in America. NIl'. Harrison's and NIl'. Chit.t.y's 
Dig('~ts arc, as I think, a great improvement upon all the 
preceding works of the same sort. Your own work Oll. the 
Statute of Limitations, is well known here, and is very highly 
spoken of. It has not, however, been republished, partly 
because it treats only of one branch of the f3tatute, and partly 
owing to l\Il'. Angell's treatise, which embraces the American 
Decisions. I wish you would recast your work, or rather 
complete it, by a systematical treatise upon the other branches 
of the statute. It would much increase its circulation and 

• 

value. 
I have never seen Sheppard's rrreatise on Actions for 

Deeds, and know it only from vV on'all's Catalogue. It 
would gratify me to' read it, for I have still a strong relish for 
the old lmv, which in my carlier years constituted a favorite 
pursuit. Very few of the old authors were missing in my 
library. . . . 

I have read Professor Park's Introductory Lecture with 
very great satisfaction. In America it requires no argument 
to establish the importance, nay, necessity, of a systematical 
and scientific study of the Law. No lawyer in this country 
would, in the present times, deem his education at all com­
pletc7 without availing himsclf of the lectures of some Law 
Institution. Forty young gentlemen are now at the Law 
School in this place, and I ITIay add, that they know what is 
passing in VI estminster Hall a.lmost as ,veIl as what j~ pass­
ing in our own Court~. Your pUblications of all sorts reach 
us in a short period; and before I had received Professor 
Park's Introductory Lecture, I had read in the English Law 
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Journals the ~kckhcs of hi.') "\\'hole course [or thp past 

::;cason. 

lJelil'vC ml', ell'ill' .;.;ir, with 1 he highe;-;t. rC':-,pcd 

My 111-:,\1: SIl:: 

Your oblig(!d !3crvani", 
JOSEPH :::lTony. 

Call1j,l'jd~L'. O<'!oher :?th. 1)3:1:? • • • 

• 

I had the pleasure y\~:::terday of receiving yom ki!leI lettcr 
of the 2·Hh iIlslallf. 'i'lie ncw edition of your Commentaries 

~ 

had reached !lie three or four day:-; before. I am uIlaill~cteJly 
gratilied uyihe prai!-w which yon be:-;tow 011 my work Oil 

J:billl1CIli:::, though I am out too :-'C'll="ible that your friendship 
for ii:e ant hor ha:, gin'Il all l111clm' value to irs merit:'. Still 
it i:-i 1I0t \"ithout its u:,wful influence, for it will stilllulatc me 

better io dc:::;l'I'\'(! iL 1\0 prai:,t' [rom allY Olll' ('ould be l1lore 
• 

dcar to me. 
I havc becn for two \''-CI'1\:-; holding thc Circuit Court, and 

ll1yoccupations have bl'(~ll so constant, lhat I have llot had 
opporiunity to do more than gla/lce o\'er the llC\\" edition of 

your Commclltarie:" alld com parc a few passag(·:::. I perceive 

everywhcre, ho\n~\'('I', Y011r eautiou=" and examining criticism, 

and everywhere solid impro\'(~m('nts. My deliberate judg­
mellt i~, that yonr \\'ork wW cOIl~titntc the basis of' the 1110::it 

enviable o[ all fame, that of being thc American Blackstone; 

a title of' which you call never be robbed, and which must be 
as enduring as am Jurisprudence. I shall de\'ote my first 

leisure to a perusal of the \\"ork in its la1~'st form. Alld I 
• 

need hardly ~ay, i hat a copy from your hand:::, with your 

aiTectionate kindlles~, i~ to me im'aluable. 
1\1y Commentaries on Constitutional La,,", in three vol­

umes, are now in Pl'Cf;S, and will be complctcd by J anuar),. 
r:Chey arc written \\"ith a !-'incere desire to commend, and to 

recommend thc Constitution upon true, old, and elcvated 

principles. I have cited you freely, and used you frequently 
VOL. II. 10 
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in the work. I rt~gret that I had not possession of your 
:-iecond edition earlier, that I might have muue all my cita­
t ions from it. I shall dedicate the whole work to Chief Jus­
tice Marshall. 

l\Iy next labor will be, to write a treatise on the Conflict 
of Laws, ill all it:; branches. Thi::5 will occnpy me all the 
Ilext year, if I have my health., Should I live to complete, as 
I hope I may, this much needed labor l I mean to dedicate 
the work to you, for the best of all rea::wns l tlmt you will have 
furnished. me more materials than any other mimI. It will 
indeed b(~ a proud day to mc, if at the close of another year, 
I can unitc my namc to yours in such a work. 

I envy you thc felicity of such a life as your::;, closing with 
literaturc, ancient and mod.crn. May God long preserve you, 
a blessing to your country and frielld.s. 

I am, most affectionately, 
Your friend, , 

JOSEPH STORY. 

The Hketch allwle(l to in the first of the following 

letter:::, was a Biographical Sketch of my father, writ­
ten for the New England ~iagazine, by the lIollorahle 
Edward Everett, anll characterized by the elegrrllce and 

finish which belong to all the productions of that ac­
complished ~chobr. 

TO lION. lWW ARD EVERETT. 

Cambridge, December 8th, 1832. 
My DEAR SIR: 

I have rcad your sketch in the New England lVlagazine 
with very great satisfaction. It has been written with the 
kil~dest feelings, and speaks of me with far more praise than 
I have any claim to deserve, and certainly with all the favor 
I could desire. I think you have wrought up the materials 
with great address and power, and it seems to me to be one 
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of yonr happirRt compositiollf' . 
• 

proud of such killdlH'f's; alld 

:-;Oll1C better title to it. 

l' will not disgui~e thai: T f(~('l 

if I live, .I trn;;;t I may earn 

Ncarly iwo YO[llllleS of my work 011 COIlf'titutional Law 
arc priuted, amI ilw wholc will bc completc by the middle of 

January. Onc copy I destine for yom library; and I hopt~ 

yon wlll sometirncs allow it a place on your tabl!'. 

J am very trnly and afl{~cti()nately yours, 

J USE I'll 8TO WI. 

TO TIEV .. JOl!~ JmAZEJ!. 

CaJllLridg~', l)cf't'mbl'l' 11 th, 1832 . 
.My DEAR Sm: 

• • • • • • • 

It has been my intention to thank you for your excellent 

discourse on the efficacy of prayer. But I am so hedged ill 

on one sicle with the Law School, and 011 the other by writ­

ing the finishing part of my work on Constitutional Law, 

and correcting proof-sheets, that I have not a moment to 

spare for other thoughts. I havc read it with great satisfac­

tion, and think the argument very strong and able. Some of 

your vie\vs appear to me original, and others you have illus­
trated far better than I haye seen anywhere else, in the course 

of my reading. I think the di:::eourse will be of great public 
• 

utility. Prayer is so natural to man, and he flies to it almm;t 

as an instinct in all cases of di~trcss so constantly, that the 
•... ~ 

argumcnt in its favor strikes home with irrcsistible force. 
-
--Few mell, who have not habituated themselves to a cold 

skepticism, are insensible of its efficacy over their o\vn 

thoughts and feelings. 
Yours most truly and afIectionately, 

JOSEPH STORY. 

The proclamation alluded to in the following letter, 
was that made by General Jackson on the 15th of Sep-
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temlw}', 1882. con('ernin~ the (l1'(linnnce of South Cal'o-
" L,., 

HUH, Thn t. nrdin:llIco (lec1m'c(l, 01<1 t the ads of tho G 0-
• 

ncral G OVCl'lI111cnt., imposing dn t ios and imposts on tho 
impol'bt ion of' foroign COlll1110uitics, \roro in violation 
of the ConstltuiicllI, an(1 null ~ aml that Suuth Carolina, 

• • • 
ill case of allY attelllPt to olli(Jl'ce thom, wOllll1 holtl her-
self ahsolYed from nllllolitical eonneetion ,viilt the othor 
States, nmI would proceed to organize a scp:wnte Uo­
Yel'llUlellt. The pl'oelamntion of G e110rnl Jackson as­
sertoLl, in :L very f()1'cihle l1lttllllOl\ the supremacy of the 

• • 
laws of the Union, tho right of tho Jl1llici:'Il'Y of the 
Unitod States to llecl(le upon tho constitnticlllality of 
the laws, aml tho toLaI l'cpngn:mco of tho dOclrille of 
nullification, elaill1Ctl in the ol'din:lTlcc, to tho COllstitU­
tion. Of this pl'OClnlll:ltion my lhthel' s'nys, in anothor 
place, ';.As a State paper, jt js entitlell to yery hig11 
praise, for tho cleal'nes:.:, force, anLl elo(luence with which 

•• 

it has defended the rights and powers of the :National 
Govornment." It strongly maintains thc doctr~ne nlways 
held by my father, that tho Constitution aoos llOt con­
stitutc a merc loaguo of scparate soYol'eignties, but n 

~in,gle natioll. 

TO l:ICIT.\TID PETERS, ESQ. 

:My DEAR Sm: 
C'aml!I'itlgc, DcC'cmhcr 22d~ IS:32. 

• • • • • • • 

Our political situation is truly alarming, bnt thC'rc is no 

corrc:::pondent feeling of OUl' danger. 'Ve have been and a.re 
too prosperous to be able to rouse onr:-:elYcs; I fpar we shall 
be ruined like all other Republics, and by the same means; 
an overweening conel'it and confidence in our own wisdom, 

and a surrendcr of our principles at the call of eorrupt dema­

gogues. 

I 

-

• 
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r:[1hc Pl'esidcnt'~ proclamation is excellent, and contains th(' 
• 

true principles of the Constitution; but will he stand to it ~ 

'\Till he not surrender all to the guidance of Virginia, who 
abhors all those principles? Will he not yield to all which 
the South dictates, and sacrifice the North '! Will not the 
Constitution be, as in times past, made for the benefit and 
tbe feelings and interests of the South? I confess I have 
very little belief that the South will be satisfied \vith any 
other course, except that which surrenders up all the import­
ant interests of the l1on-slaveholding States. What pledge 
is there that they will not be surrendered? TimeD DanrlOs . 

• • • • • • • 

If you should be prevented from attending during any part 
of the term, I will take notes, and do your duty as reporter 
for you with pleasure. It will be bnt a slight return for your 
thousand kindnesses. 

Pray give my kindest regards, with ]\tIrs. Story's, to Mrs. 
Peters and your daughters, and believe me, 

, 

• 

Very allectionately, your friend, 
.JOSEPH STORY. 

1 U' 

• 

• 

0' __ ---

t 

, 



• 

• 

CIlAPTER III. 

l'HOFESSOnL\L .AND .JUDICTAL LIFE . 

. LETTEUS rno:\[ 'V.\!-'Illxn'l'ox nhs!" FAXNY l\:E~IBLE'S ACTING-

Ln';E:'; ADDltl·:S:';l.:!) TO lIEU " SOCIAL LIFE AT 'VASllIN(;TOX LET­

'fEW3 ON THE POLlTlC.\L ~IEASUltES OF ,JACK8UN':.; An:-'I\XISTHA­

nON 'YHITES HIS "ACTOIllOGlt .. ·\l'lLY" Pno.1ECTS A BOOK OF 

RE:\UNISCEXCES LI1lEHAL ViEWS AS TO TlIE RELlGIOeS CIIAH.\C­

TER OF lIAUYAlm UXIYEW3lTY .• A l\IOBXIXC; DJ:l·:A:\[" l'UBI.I-

CATION OF CO~D[EX·L\ltIF.f; ON THE CnXSTITGTIOX- AnBIDGl\rENT-

PLAX OF 'I'lII:'> 'VOI:K DEDICATIOX .. LETTEltS Fno:\[ CH.\NCELT,Olt 

KENT AXD Cill 1-:1";J USTICE l\IABSliALL HELATIN(; TO IT .. l~XTltACT _. -

RECEPTIOX OF IT ABHOAI> ·lh:GIXS" CONFLICT OF LAWS"-

LABOI: INYULYED IX \YIlITIX(~ IT - FINISH I·;:'; IT - DEATH OF 1'uo-

FESSOll ASIDruX DlSC01THf;g EX.TllACT' 1'ItOFESSOl: GIlEEN­

LEAl<"S ApPOINTl\lF.XT SKETCH OF CnIEf' .TCSTICE l\IAnsHALL -

LETTER l<'llO~r l\IARSIL\LT, :; ALU·:Xt:. l\lcKEEN" YIEWS OX 

~IASONnY ;JACKSON'S ItE~ro\'AL OF THE DEl'OSIT:-> IX TIlE UXITE1) 

STATES BANK LETTEI~ ltELATIXG TO IT :Th£y FATHlm's Cux­
NECTION WITn THE l\IEItCIL\NT~ BAXK OF 5.\u::\[. 

Ix January, 1833, my :f:1ther ,,,ent as mmal to ,Yash-
• 

ington. Tho fullo\';ing letters, written soon after hl~ 

arrival, give an account of :Miss l(cmblo's acting:-

T0 :\IllS. SAIlAII WALDO STOIn". 

,\r ashingtoll: .Jannary 11th, 1833. 
My nEAR 'VIFE: 

• 

You will have learned from my letter, directed to you from. 
'''Philadelphia, that my progress on my journey had been 

uncommonly rapid and comfortable. I left that city on 
Wednesday morning, and arrived the samc evening at Bal-
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timore. Hearing that l\Ii::;s Fanny Kemble was to play that 
evenillg, although quite fatigued, I concluded to go. . . 

'The play was" :MllCh Ado about Noihing." 1\11'. Kemhle 
playcd the part of Benedict, and Miss Kemble, or Beatr.iee. 
:Mr .. Kemble is a chaste, correct, and well-disciplined actor, 
always respectable and sometimes striking; not great: but 
pleasing. Miss Kemble played Beatrice, in my judgmcnt, 
admirably. She has a good figure and. a good voice, a. 
pleasillg, but not n. very handsome face; but she has great 
graccCulness, CClse, and pref:cncc, t.horoughly \vell-bred, modest, 
but not timid, full of yintcity, but not turbulent or over-acting. > 

She has a ycry clear and distinct elocution, ::;low and well 
modulated, so that you l1llderstalld every word she utters; 
and her tones and emphasis are excellent. She has a com­
plete conception of the character she personates, and cnter::i 
into it with great animation and force. Beatrice in her hands 
appcared to me in a new light, and her reading (to usc the 
cant phrase) gave great eflect to the wit and coquetry of that 
spiritcd character. She gave, indeed, to Shaks}ware's ,\yords 
cyery effect which could be desired. She must have been 
long in training, for there is the utmost correctne~;-; in every 
word and sentence. All seems measured out·, and yet aU 

v 

f:3eems natural. I think she must become a favorite uctn_'ss 
both in England and America. I have never i::iCCll anyone 
\vhom I like so well. She i::i said to be Jar more powerful 
in tragedy t.han in comcdy. She is coming to '\Vashington, 
and if she plays in tragedy, I shall endeuyor to hear her. 
She cannot be, I should think, equal to l\Trs. Siddons, but 
~hc is a very worthy and kindred spirit. . . . 

• 

. .-

• 

Yours, atlectionately, 
JOSEPH Sl'vRY • 

• 

• 

• 
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TO }\IJ:S. SAHAII WALDO STORY. 

'Vaf:hillgton, Januar)" 20th, 18;1:3. 
My DEAR "TIleE : • 

• 

It was a sourcc of very great pleasurc to me to receive your 
letter by the mail of yesterday, and to know that all i~ well. 
'1'he details you have given me of your charitable vi~its have 
been as interesting to me a~ allY thing could be. I know 
not any thing which, on reflection, carries a deepcr or a truer 
pl(~a::;ur(', than the consciousness of administering relief to the 
poor, the friendless, the sick, and the forgotten. Charity, like 
mcrcy, is twice blest; it blcsses him who gives and him who 
takes. I hope you and .Mrs. F. wlll follow up your efforts, 
for I believe they may bc productive of lasting advantage to 
thesc wretched beings. 

'rile Court opened on lV10nuay last, and all the Judges 
wcre present, except Judge Baldwin. '1'hey were in good 
health, and the Chicf Justice especially looked more vigorous 
than usual. He seemed to rcvive and enjoy anew hi::; green 
old age. He brought with him and presented to each of us -. 
a copy of the new edition of his life of Washington, inscribing 
in the fly-page of mine a vcry kind rernark. 

We have had little to do this week ill Court, for it is always 
difIicult for some days to get business in a steady train. '1'he 
lawyers are tardy and reluctaut, and they move with uneq llal 

• 
eflarts at first. Having some leisure 011 our hands, the Chief 
Justice and myself have devoted some of it to attenuance 
upon the theatre to heal' IV1iss Fanny Kemble, who ba::; 
been in the city the past week. We attended on IVlonday 
night, and on the Chief Just';' ~e's ent.rance into the box, he 
was cheered in a marked manner. He behaved as he always 
docs, with extreme modesty, and seemed not t.o know that 
the compliment was designed for him. We have seen Mi::is 
Kemble as Julia in the Hunchback, and as Mrs. Haller in the 
Stranger. She played both parts admirably, with great pro­
priety of manner, feeling, and power. I have never seen 
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allY female acting at all comparable to hers. She is t:n 
graceful, that you forget that she is Ilut YC1'Y handsome. In 
1\lrs. Haller, :-:;hc threw the whole audience into t('ar~. rl'hc 

Chief Justice shed them in common wii h y01l1lgrl' eyes. I 
elo hope that some eno~'b:i will be made to get her to Bostoll: 
:-:0 that you may see her. Her father is trnly respectable, but 
by no means striking. I hear that she was l'l'ceived into the 

---- .first circ-lcs in Philadelphia, and that she impressed tho~e who 
:-:aw h~~r wit.h a very fayorable opinion of her mind aml clm-

-

racter. . . . 

-

:i\Iost ailvctionately, your husband, 
JOSEPH STORY. 

The fullmving lincs wcre "Tittcn at thi~ timl', after 
hearillg I\Iiss K.cmlJlc : -

. ~. -. 

" Genins and taste, and feeling: all comhine, 
To make each proYince of the Drama thine! 
She first to :Faney's bright creation gives 
The very form and soul; it breathes it li\'cs! 
She next with grace inimitable plays 
In every gesture, action, tone, and ga7.c. 
The last to nature lends its subtlest art, 
And warms amI wins and thrills and melts the heart. 
Go! lo\'ely woman, go ! Enjoy thy fame! 
A sceoml Kemble, ,,·ith n deathless name." 

• 

The ncxt lcttcr gives us a glimpsc into thc social life 
at 'Vashillgton. Thc allusion in thc last paragraph is to 
:L phrase of Gencral Jackson, who, in spcaking of my 
£tthcl', callcd him" the most clangerous lllall in America." 

:My DEAn \YiFB: 

• • • 

Livingston on 

• 

'1'0 !lIltS. SARAH WALDO STOny. 

,Yashington, January nth, 18:33. 

vVe dined, by invitation, with 1\11'. Secretary 
-VVednesday last, being invited to dinner at 

" · , 
· " ! • 
• .. 

• , 
" • • 

• 



• 
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• 

half paRt five, and actually sitting down to table at. half 
past scycn; . so that we have reached at vVashington the 
fashionable hour of St . .lames's. :Mrs. Livingston was un­
well, and the part.y was exclusively composed of gentle­
men. rrhe dinner was superb, and unequalled by any t.hing 
I have seen at \Vashington, except at some of the .Foreign 
Ministers, and was served exclusively in the French style, by 
:-'ervants. • • • 

On rrlmrsday, we dined \vith the President at an equally 
fashionable hour. There were several ladies at the table, 
and of course I was called 011, as one of the Court, to hand 
a lady to table. Accordingly, it fell to my lot to be in at­
tendance upon 1\Iiss 1\IeLemore, a niece of the President, 
who was pleasant, well-bred, and companionable. But Oll 

my other side was Dr. Dunglisson, a scientific Ellgli::ih gen­
tleman, now a Professor at thc University of Virginia, with 
whom I entered into a vcry free anu agreeable conversa­
tion. He was full of what Dr. Johnson would call good 
talk, and I ,vas quite gratified to meet with one with whose 
mind I could so well sympathize. How he could content 
himself with a banishment fi'om the elegancies of English 
life, to which his education entitles him, for the occupation 
of a college life in the interior of Virginia, is to me most 
marvellous. He is already the author of some medical books 
of high character. AmI, by the by, I may say, that his visit 
here \vas to see a Canadian soldier, who was shot during the 
late war, through the rib, diaphragm, and stomach, and i~ 

yet living, and in good health. By one of the most extraor­
dinary efforts of nature, though a considerable aperture was 

• 

made in the stomach, it adhered to t.he sides of the abdomen, 
and there is now a. cavity from the outside of about an inch 
in diameter, through which the operations of the stomach in 
digestion may be seen. He is sumetimes fed by and through 
this orifice, as well as by the mouth. I am told that it is one 
of the very few cases which have been ]jllown to exist, and 
that it has brought to light some extraordinary medical facts. 
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. . . vV c are on the eve of great polit.ical excite-
ments. The debate on the bill reported in the President's 
late anti-nullification message, wjU be the cause. Probably 
all the talent of the hvo houses will be called forth, with Ull­

equalled zeal and earnestness. 
I fargot to say, that notwithstanding I am " the most dan­

gerous man in America," the President specially invited me 
to drink a glass of wine with him. But what is more re­
murkable, since his last proclamation and message, the Chief 

• 

.Justice and myself have become his warmest supporters, and 
shall continue so just as long as he maintains the principles 
contained in them. 'V"ho would have dreamed of such all 
occurrence? . . . 

l\Iost truly and ai1ectionately, your husband, 
JOSEPH STORY • 

• 
The deep interest he had in the Law School, and the 

rlesire to cOllnect his name with it, appears in the follow­
ing le:ter to his friend nIl'. Charles Sumner, then a stu­
dent at the s~hool. The strength of his language will 
he obseryed: "I would to God, that I might be able 
permanently to associate my name with it as a perpe­
tuity." 

TO MR. CHARLES SU:\INER. 

"rashington, February 6th, 1833. 
My DEAR Sm: 

I thank you most sincerely for your kind letter, bringing, 
as it does to me, so many pleasant reminiscences of Cam­
bridge, of home, and of friends, of pursuits which I love, 
and interests which I am linked to by professional ties. I 
r~joice that :Mr. Ashmun is well, and that the school goes on 
with its accustomed zeal. I would to God, that I might be 
able permanently to associate my name with it as a perpe­
tuity not forbidden by the law. 

, 
\ 
I 
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• 

I should be sorry, that you had so much trouble in your 
search for Chasc's trial, jf I did not know that you take plea­
sure in tim::; obliging youI' friends. There are not many, of 
whom I would yenturc to ask the favor of troubling them­
~el\'C::1 with my afTairs; but I feel proud to think, that you 
are among the number, and I have in somc sort, as the 
Scotch "\vould say, a heritable right to your friendship. 
'V{hen yon havc lci:ml'c, read the leading parts of that trial; 

it i:-; full of good learning and of law, and, on one side at 
least, full of sound eloquence. 

Chief Justice l\'larshall is in excellent health, never bcttel\ 
and as firm ancll'obust in mind as ill body. He will, I think, 

. justify the remark made of Dr. Franklin, when he was above 
eighty, that he still rcmained the ornament of human nature. 
I deem his life invaluable; for his knowledge of cOllstitu­
tionallaw, his weight of character: his purity of life, and his 
devotion to the Union, have gained for him a public confi­
dence, which, in the present crisis of our afrairs, cannot be 
supplied by any othcr man in the country. , 

Pray, giye my kindest f('gal'ds to Mr. Ashmun, and reme111-
• 

bel' me to all the school, as, like Plowden, " apprenticcs in the 
1 . .4 C:\. ,,V," 

Afrectionately, your fricnd, 
JOSEPH STORY. 

During this se~sion of the Supreme Court, the politi­
cal condition of the country was somewhat disturbed. 
The nullification doctrines of tbe South, ~he tariff of the 
North, the enforcing bill, and the proclamation and mes­
sage of General Jackson against South Carolina, intro­
duced much agitating discussion, and threatened to break 
down the old boundaries of party. In all these import­
ant measures my father took a cleep interest, and his 
views in respect to them appear in the following letters, 
written at this time from YVasl~ington: = 

• 

• 
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TO lION .• TUDCI·; FAY. 

VVashin!rlon. Fehruary lOth, 18:l8 . . , . 
,My IH:AIt FRIEND: 

I would h:lYe written you long ago, j[ I had had any 
thing worth communicating; but, really, every thillg here is 
in so changeable and changing a state: that one hardly knows 
what will be the rumor~ 01' operations o[ the day. The pro­
dmnation and message of General Jackson, the ellforcing 
bill, t.he nullifying doctrines of South Carolina, and the lariff, 
each in its turn becomes the object o[ intense speculation; 
and oppm;ite conclusions, as well as guesses, are perpetually 
arising, as men \vish or [ear. It is very certain, that the Pre­
:-:ident's proclamation and message: have startled many of his 
old [riel1d:-;, the sturdy support.ers of State rights. lUany have 
come out ill rebellion, some hesitate, .and mallY applaud, so 
that the old fonndations seem breaking up, and llew ele­
ments are floating about for new combinations of parties 

• 

and of men. . . . Things cannot, however, long 
remain in this position. The President must either retrace 
his steps or go forward. I believe he and his cabinet mean 
to go forward as they have ocgun. III that event, he will 
ultimately be descrted by all, or nearly, all, the South. The 
truth i~, that the common bond of Union ill the South, 
slavery, will keep them together. They arc now half nullifiers, 
and nearly all secession men, and soon will rally to the sup­
port of Sou th Caroli l1a. This is the rea! purpose of the mis­
sion from Virginia to South Carolina. In the mean time, if 
the Government do not go on, every power will be pro;:;trated, 
and South Carolina will be triumphant. . . . 

rfhe enforcing bill will certainly pass the Senate by a de­

cided majorit.y, and in all probability wilt pass the HOllse. 
This will bring on, unless South Carolina secedes, an imme- '1'. - ,.. 
diatc controversy. rrhe South C2;rolinians ar~ not very easy 
in this state of things, and show manifest symptoms of giv­
ing back; I believe they would gladly retreat if they could 
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with honor, to some more tenable position. They have a 
formidable minorit.y at home, and have found far less open 
and cordial assistanee than they expected. rrhey ea1eulatc, 
by terrifying the North, to procure a surrender of the tarilf. 
rrhey have been thus fur egregiously dhmppointed. One 
thing yon may depend upon as the settled determination of 
t.he Sonib, and that is to abolish the whole proteetivc system. 
'1'11('Y will be unceasing in their dl(Hts for this purP0tiC, and 
llothing but a bold and determined front on the part of the 
North, an open declaration that they will not submit to such 
a system, will prevent the eatastrophe. lWodiflCation of the 
tariff is no part of their real policy. It is destruetion, directly 
or indirectly. We may as well see the truth at once, and 
meet it like mell. . . . 

In the Court we arc going quietly on. rrhe cases hitherto 
• 

argued have been of no general interest, and the arguments 
have not been striking. We have, however, had some fine 
arguments from Birney and Sargeant of Philadelphia, and 
IVlr. Attorncy-General Tar~ey. 

I shall not be surprised if, before the session breaks up, 
there is a great schism among the old friends of General 
Jackson, leading to an entirely new phase of things. But at 
present, from the character of the drarnatis pc'rson(E, it is diffi­
cult to foretell allY thing; so that I am compelled to end as 
1 began my speculations, in smoke. 

Give my kinde::;t regards to your wife, and believe me, as 
in olden times, 

• 

Your afi'cctionate friend, 
JOSEPH STORY. 

1'0 Imv. JOnN BltAZER . 

Washington, February 11 th, 1833. 
My DEAn. SIR: 

I have not been unmindful of your wishes since I have 
been ht \Vashington, nor of the natural interest which you 
must feel ill the present critical state of our publiQ affairs. 

-
• • - . 
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In the formation of our Government., we have taken it for 
granted, that those who are to adtnini:;;t(~r the C;ovt'rnmcnt 
will at all t.il11c~ be i he tlteady friends or its power:,;, and will 
always have moti\"(~s to give it iit impnl~es for every exi­
gency. I lleed not say, that every clay establi:-;h('s new pwufs 
i hat this, if llot a ral~e a:-:snmptioll, is at l.H~;,t a very doubtfnl 
theorv . 

.; 

Notwithstanding the prCSl'llt dilTieultie~ \vilh Sontll Caro­
lina leave opel1 but a single pat.h of duty, and that ihe case 
i~ reduced to this, that the powertl of the National Govern­
mellt must be a~scrtcd in the most efficient lTHllllleJ', or the 
Union is di::;::1OIved, there are nnmben; ill our public councils 

. . 

who ii'om p;:trty views, or timidity, or a temporizing policy: 
are quite cOlitcllt to leave things as they arc, or to let them 
work themselves clear as they may. General Jackson has 

• 

-taken a firm stand upon constitutional principles, and I think 
a correct one; but the peculiarity of his presellt position is, 
that he is mainly supported by those who were opposed to 
his election, and yct feel it an absolute duty to assist him 
cordially and disinterestedly in his present course; and that 
he is opposeu by many of his old State rights friends, is 
timidly encouraged by others, anu is decidedly assisted by a 
few. The fact is, that he has been compelled by the dangers 
to the Government to adopt and act upon the true principlcs 
of the Constitution; and in so doing, he has necessarily bro-

'" -ken in upon the ranks of the party, and the political dogmas 
of thosc who brought him into power. At present, a large 

-proport.ion of the South is against him, and I think the 
wholc South will ultimately auopt the same course. His 
real strength must come from the lVIiddle and Eastern and 
Western States. The bill now before the Senate, commonly 
called the enforcing bill, will pass that body" by a decided 
majority. It will also, I think, pass the HOlltle, but it will 
encounter a violent opposition in the latter. "fhere are many 
more secret nullifiers than is supposed. "fhe word is odious, 
but under a milder name, secession, nullification is virtually 
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maintailwcl hv Ilenrlv all ihe Sonth. 'l'hC'l'e j~, I f('nr, very 
• • • 

little or ('ol'dial attaehnH'llt to tlw Unioll in th(~ South, [lnd 

(~~p('('ially ill Virgillia. Her ]1oliey i;-; to rpdllce it to a h~agnc, 

and lIoi tn permit it tc' be a C:oVl'rllrncllt. .AlHl it i:c; sad to 

say, thai hitherto ~I\l~ has becllhnt too ~nc(~C's~{'1I1 ill propngat-
• 

ing ht,1' dodl'ilw~. The ddmk ill tlw Sellaie ha~ been warm 

and vcJl<'ll1f'1lt. It daily gl'Ow:-\ l!10rl' :-:0 .. Mr. \Vl'b~1er i::; pre­
pared to :-:peak. Hut he 1I1l':lnS io rc:-\('rv(' hill1:)l'lr to l"l'P.ly to 

IVII'. (':dhol1n. 'l'hey al'l~ the great champiol1~, and no one 

can doubt wllf're thl' \·idory will nl1imatt'ly rest. It is Sill­

gular ('llough, j hat :tn 0P('ll 0ppCHl'nt ('f the Adlllinistration 
should at this mOIne'llt eonstituk its maill relianc('. . . 

Pray, giyc my kinde:-,t regards to 1\lrs. Brazt~r, and be. 
lieve DIe, 

'l'ruly and aflix:tiollately 
Yonrs, 

JOSEPH STORY. 

'Vhile my i:tther ,vas at "\Vashington during this term 

of thc Court~ he wrote the Autobiographical letter ad­

dressed to 1lle~ ,yhich has Il1tllle so important a part of 

the preceding pnge~. It will he perceiYc(l, by the follow-
• 

ing letter, that he began at this timc to think of writing 

an extended account of his life, ,vith rcminiscences aIHI 

sketches of his contell1poraries. This tlcsign he rcped­

edly "Hmled to during 111:S after life, proposing to write 

:1 lJOok somo,,-hat aftor the manner of Butler's Heminis­

cenecs. f)torctl a~ his llWll10lT "as \yith infc)l'mntioll 
oJ 

relating tn the pulitienl moa~ures of hi~ times, acquired 

fromJJehillll the ~cene:~~ and alI01111l1illg ,rith delightful 
reIllini~ccnees of the many distlng;ni~hed men ,,-jth whom 

• c_ 

he had lJcen conneeto(l, he could ·not hayc f;tiled to '.'.--rite 

a most intercsting work, and it is greatly to he regretted 

that tllis project was not carried out. Indeed, it was 



• 
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only :t month or two 1lC101'o his death that, during a 
eOIl,rorHation in which I urgod him to undertake this 
work, he pl'omiHod, if a year's life should be Rparod him, 

to do so. Death cut short these intentions. 

TO PRor"E~son TICI{NOI~. 

"Washington, ,January 20th, 1833. 
My DEnR Sm: 

It, is very gratifying to H1P. tC' have the pleasure of acknow­
ledging your Jetter, and its ae(~ompaniments. I have never 
entertained a doubt, that Holli::-;'s dOllation had been fully 
and fairly applied to all its proper purposes. But until your 
communication in the Register I had never been put in pes­
sc~sion of the real facts. The case is now beyond any possi­
bility of question by any who have eyes to read or minds to 
understand. Your exposition is excellent in manner, as well 
as in matter; and you have abstained, and wisely, from any 
language to rouse opposition. I confess that you are right, 
though I could have hardly answered for equal forbearance, 
if I had been called upon to write the defence. The truth is, 
that the charge was made without any care whether it was 
true or false, in order to creatc odium and generate opposi­
tion. The sect cannot imagine that any Baptist could pos­
Hess views large enough to disregard the peculiar interests of 
his own sect, and go for Christianity. I do not believe that 
the damor will be silenced, but the grounds to sustain it will 
be removed from all honorable minds. I am extremely anx­
ious to have your exposition republished in some periodical, 
where it can be preserved for reference. Can it not be put 
ill the Christian Examiner? . . . 

In regard to the Memoir, of which I spoke to you, it is 
complete. It contains a summary of my life and doings. 
All I wish is, to have some future opportunity to put down a 
few of my thoughts, feelings, and pursuits. You shall see 
the lVlemoir after my return, for the manuscript is at home. 

11· 
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As J have nevpr read it over, there arc probably some verbal 
omissions, which onght to be supplied. If I should have 
the gootl fortune to find lei:mre, I ~hall be almost tempt.ed at 

'-

~ome day to take a more extensive view, and ~ketch some of 
my contemporaries, and their aCi,' in which 1 have borne a 
pa-rt or been a spectator, III the shape of reminiscences. 

J am glad to heal' that MI's. Ticknor continues so well. 
l)ray give my kind regards to her. I have seen lVliss Fanny 
Kemble play several times. She is admirable. I hope she 
will visit Boston. 

IVIost truly and affectionately, 
Yours. , , 

• 
JOSEPll STORY • 

The communication of 1\11'. l'ieknor in relation to the 
-

IIollis (lonatioll, rcferrod to in tho preceding lettor, was 
• 

a calm and thorough refutation of the' following asser-
. . 

tions malle:' by Rey . .1. D. J(nowles, Profcssor of Pastoral 
--- .. ' 

rrheology ill the Theological Institution at Newton, in 
an Address before thnt institution. 

" A generous English Baptist, 'rhomas Hollis, in addition 
to the cf'tablishmcnt of t.wo Professor~hip5 in Harvard Col­
lege, and other donations, founded in 1722, 'ten scholarships -
(of ten pounds per annum each) for pion:; young students, 
devoted to the work of the ministry,' four of whom were to 
be Baptists.1 How many Baptist students have enjoyed the 
benefit of these fUll"::';.:, we have no means of ascertaining. If 
four stuuents had, constantly, from t.hat time till the present, 
bec-ri Ru:stained at Cambriugc, on that foundation, more than 

, 

one hundrell graduates would have been added to the num-

1 Holmes's American Annals, vol. i. 599, 552. Backus's History, vol. 
xi. p. 65. "" 
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bel' of' educated Baptit:'t ministcrs. By some cauf'c, which 
luu; not been satisfactorily explailled, the fund:.; of these scho~ 
larships have been lost, and the bellcvolellt designs or Hollis, 
have, to a great ex.tent at least, becn frustrated." 

The liheral views always entertainel1 by my father in 
respcct to all mattcrs cOllllCcted with the University, 
appear in the following letter, written several years before 
the preceding one. 

TO Pl!OFESSOl! TICKNOR. 

Washington, February 15th, 182(;. 
:My DEAR Sm: 

Nothing that respects the welfare of Harvard College is 
indiflcl'ent to me; and I am always glad to hear from you on 
that as well as any other subject. I entirely agree in your 
views as to a ncw' Professor, who shall po:::sess the true 
enthusiasm of a scholar, and likes the drill. I have been 
turning my thoughts on this subjec:t for some time. Before 1 
left home I had speculated somewhat on thc propriety of 
taking Professor Stuart from Alldover and putting him in 
the chair of Philology or NIoral Philosophy. His talents, 

• 

attainmcnts, and ex.clusi·,re devotion to literature would give 
him great influence. The separation of the Theological Col~ 
lege would make the measure less objectionable in a polemic 
and religious view than formerly i amI his religious opinions 
would reconcile to the college many minds, which are at 
present alienated. I have long inclincd to t.hink that in the 
present state of religious opiuion, it would be useful not to 
make any sect exclusive favorites or exclusive exiles. It 
seems to me, that if we intend to have the institution 
national, popular, and. at the head of learning, we must fOf~ 
get minor distinctions, and select men for their scholarship 
and talents. I feel a deep interest in the success of Unitar.i~ 
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-
anism; but it appears to me, that tho studies at college 
should be wholly free from a sectarian cast. '-tVe want to 
maIm them not divines or polemics, but scholars, and scien­
tific gentlemen. Perhaps some objections might be made to 
IVI1'. Stuart, although I have a strong opinion, that he would 
accept, if any ofIer were made him. Professor Patten is 

, 

younger, and more flexible, and if he is as good a. scholar 
aud an enthusiast, as you \~uppose, he would be l110re valu­
able. He is probably enough of an Orthodox man also to 
win some public favor from that quarter. 1 will endeavor to 
get some information respecting him. . . . 

I am truly and atlcetionately 
Yours, 

, JOSEPH S1'ORY. 

The next letter explains itself. 

TO MRS. JOSEI'II STORY. 
• 

vVashin6.-ton, February 24th, 1833. 
My DEAR WIFE: 

. . . You may remember that last spring you awoke 
one morning, singing two lines of a song. As I lay awake a 
few nights ago, I thought of them, and afterwards sat down 
and wrote some lines, following out their spirit. I was a 
good deal affected, pel'haps superstitiously, so, at the time, 
and then resolved that I would write about the occurrence. 
But I passed it over, and other pursuits engrossed me. 

, , 
, , 

• • • • • • • , " 
• 

Very affectionately, 
Your husband, 

JOSEPH STORY. 

The lines alluded to in the foregoing letter, are 
'these :-

, 

, 
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A DIlEAM. 

" It was a morning drcam. I was with my child in heayen, 
and 1 was sillging thcse words, ,vhen I suddenly awokc.~' 

Pleasant, pleasant' tis to meet thee, 
'Vhell the storms of life are o'er, 

Here, at last, Illy child, I greet thee, 
On eternity's blest shore. 

:l\Iany an hour of ~ilent sadness, 
Many an hOllr of darkest woe, 

l\Ianya tear ill midst of gladness, 
:Flowed for thee, and still would flow. 

Thou wert eyer present, dearest, 
With the earliest dawn of day, -

With the evening shadows nearest, 
Like its pale departing ray. 

Memory brought its bitter treasures, 
Buried joys and hopes de~troyed, 

V:lin regrets and vanished pleasures, 
Thoughts, with many an aching void. 

These arc past; what death could sever, 
Death uuites in love again; 

Spirits here we dwell foreyer, 
Spirits freed from mortal stain. 

Pleasant, pleasant' tis to meet thee, 
When the storms of live arc o'er, 

Here, at last, my child, I greet thee, 
On eternity's blest shore. 

• • 

In the early part of this year all three volumes of 
t.he Commentaries on the Constitution issued from the 
press, and were immediately succeeded in the spring by 

-
• . -

, 

• 

- ) , 
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an Ahridgment, prepared as a t.ext-llook for the Law 
School and College, and which my fhther had found 

time to write between the publieation of the original 

work in the autumn, and the heginning of April .• 1833. 
The plan adopted in this work., as \rell as the la.bor 

and research which were involved in its composition, 

will clearly appear in the following extract from the 
pref~tee :-

" I now oller to the public another portion of the labors 
devolved on me, in the execution of the duties of the Dane 
Professorship of Law in Harvard University. The import­
ance of the subject will hardly be doubted by any peftiOnS, 
who have been accustomed to de'cp reflection upon the nature 
and valLle of the Constitution of the United States. I can 
only regret that it has not fallen into abler hands, with more 
leisure to prepare, and more various knowledge to bring to 
such a task. 

" Imperfect, however, as these Commentaries may seem to 
those who are accustomed to demand a perfect finish in all 
elementary works, they have been attended with a degree of 

• 
uninviting labor and dry research, of which it is scarcely pos-
sible for the general reader to form any adequate estimate. 
Many of the materials. lay loose and scattered, and were to 
be gathered up among pamphlets and discussions of a tempo­
rary character; among obscure private and public documents; 
and from collections, which required an exhausting diligence 

. to master their contents, or to select from unimportant masses 
a few facts, or a solitary argument. Indeed, it required no 
small labor, even after these sources were explored, to bring 

• 

together the irregular fragments, and to form them into 
groups, in which they might illustrate and support each 
other. 

" From two great sources, however, I have drawn by far 
the greatest part of my most valuable materials. These ate, 

., 

• 
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The Federalist, an incomparable commentary by three of the 
greatest statesmen of their age; and the extraordinary Judg­
ments of Mr. Chief Justice :Marshall upon constitutional law. 

• • 

r~nlC former have discussed the structure and organization of 
. the national government, ilt all its departments, with admira­

ble fulness and force. 'Thc latter has expounded the applica­
tion and limits of its powers and functions, with unrivalled 
profoundncss and felicity. The Federalist could do little 
more than state the objects and general bearing of thesc 
powers and functions. Thc masterly reasoning of the Chief 
Justice has followed them out to their ultimate results and 
boundaries, with a precision and clearness approaching, as 
near as may be, to mathematical demonstration. 'rhe Fede­
ralist, being written to meet the most prevalent popular objec­
tions at the time of the adoption of the COllstitutio'n, has not 
attcmpted to pursue any very exact order in its reasonings; 
but has taken up subjects in such a manner as was best 
adapted at thc time to overcome prejudices and win favor. 
'Topics, therefore, having a natural connection are sometimes 
separated; and illustrations, appropriate to several important 

• 

points, are sometimes presented in an incidental discussion .. 
I have transferred into my own pages all which seemed to 
be of permanent importance in that great work; and have 
thereby endeavored to make its merits more generally known . 
. ' (' 'The reader must not expect to find in these pages any 
novel views and novel constructions of the Constit.ution. I 
have not the ambition to be the author of any new plan of 
interpreting the theory of the Constitution, or of enlarging or 
narrowing its powers, by ingenious subtleties and learned 
doubts. lVIy object will be sufficiently attained, if I shall 
have succeeded in bringing before the reader the true view of 
its powers, maintained by its founders and friends, and con­
firmed and illustrated by the actual practice of the govern­
ment. The expositions to be found in the work are less to . 
be regarded as my own opinions, than as those of the great 
minds which framed the Constitution, or which have been 

• 

• 

--
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from time to time called upon to administer it. Upon sub­
jects of government, it has always appeared to me that 
metaphysical refinements are ont of place. A constitutiotl of 

, 

government is addrcssed to the eomnion sense of the people; 
and 11C\"C1' was dC:5igned for trihls of logical skill, or visionary 
speculation." 

This work was deLlicated to Chief Justice Marshall by 
tho following IcHor: 

TO THE nONORABI.E ,JOHN MARsnALL, U .. D., CHIEF ,JUSTICE OF TIlE 

UNITED 8TATES OF AMERiCA. 

Cambrid'~c. January, 183:3. 
~ • II> 

Sm: 
I ask the favor of dedicating t.his work to you. I know 

not to whom it could with so mnch propriet.y be dedicatcd, as 
to one whosc youth was engaged in t.he arduous enterprises 
of thc Revolution; whose manhood assisted in framing and 
supporting the national Constitution; and whose maturer 
years have been devoted to the task of unfolding its powers, 
and illustrating its principles. When, indeed, I look back 
upon yom judicial labors, during a period of thirty-hvo years, 
it is difficult to suppress astonishment at their extent and 
variety, and at the exact learning, the profound reasoning, 
and the solid pdllciples which they everywhere display. 
Other judges have attained an elevated reputation by si'milar 
labors, in a single department of jurisprudence. But in one 
department, (it need scarcely be said that I allude to that of 
constitutional law,) the common consent of your countrymen 
has admitted you to stand without a rival. Posterity will 
assuredly confHm, by its deliberate award, \vhat the present 
age has approved, as an act of undisputed justice. Your 
expositions of constitutional law enjoy a rare and extraordi­
nary authority. They constitute a monument of fame far 
beyond the ordinary memorials of political and military glory-

• 

• 

-

-
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'rhey are destined to cnlighten, instruct, and convince future 
generations; and· eUll scarcely perish but with the memory of 
the Constitution itself. r:rhey are the victorje~ of a mind 
accustomed to grapple with difficulties, capable of unfoldillg 
the most comprehensive trut.hs wHh ma5cuJine simplicity and 
;-;cvere logic, and prompt to dissipate the .iIlu:-5ions of ingenious 
uoubt, and subtle argument, and impas;.;iollcd eloquence. 
'riley remind us of ::-lome mighty river of our own country, 
\vhich, gathering in it·s course the eontributiollS of many 

• 

tributary streams, POUl':" at last it::; O\VIl current into the 
ocean, dcep, clear, and irrcsisti ble. 

Bnt I confcs~ that I dwell \vith even more pleasure uron 
• 

the entirety of a life adorned by (:ol1sistent principles, a!ld 
filled np ill the discharge of virtuous duty; where therc is 
nothing to regret, and nothillg to conceal; no friendships 
broken; no confidellee betrayed; no timid :'lurrenders to popu­
lar clamor; 110 eager reaciles for popular favor. Who does 
not listen \\Hh conscious pride to the t.rnth, that the disciple, 
the friend, the biographer of vVa:;hington, :-5till lives, the un­
eompromising advocate of hi~ principles '? 

I am but too sensible that, to some mil1d~, the time may 
119t. :::cem yet to "have arrived, when language like this, how­
ever true, should meet the eye:5 of the public. May the 
period be yet far distant, when praise shall speak out with 
that fuInes:::: l")[ utterance which belongs to the sanctity of the 
grave. 

But I know 110t that, in the course of Providence, the 
privilege will be allowed me hereafter to declare, in any 
:mitablc form, my deep sense of the obligations which the 
jurisprudence of my country owes to your labors, of which I 
have been for twenty-one years a \vitne;':s, and in Rome 
humble measure a companion. And if any apology should 
be required for my present freedom, may I not say that, at 
your age, all reserve may well be spared, sinee all your laborg 
must soon belong exclusively to history? 

Allow me to add, that I have a desire (will it be deemed 
VOL. II. 12 

• 

• 

I 
" 

• 
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presum ptuou:;?) to record upon these pages the mcmory of a 
friendship, which has for so many years been to me a source 
of inexpressible satisfaction; and which, I indulge the hope. 
may cont.iuue to accompany and cheer me to the close of life . 

I am, wit.h the highest rcspect, 
Affcctionately your servant., 

JOSEPH STORY. 

The CommentarIes on the Constitution 'were roceiycd 

with great tiwor. Complimentary and congratulatory let­

ters poured in from all sides, and alllong these, I select 
extl'ach:; from two of the lllO;:;t important, as shu'wing the 

estimate of this work by Nlr. Chancellor K.ent and ~'lr. 

Chief .T m~tiee .Marshall. 

• 

T.) HON .. JO::;El'H :-;'l'ORY. 
• 

New York. Jnne 10th. 18:3:L • 

My DEAR Sm: 

Avocations of one kind or allother prevented me, until 
reeently, of s~~tting down to a diligent and careful perusal of 
the three volumes of your Commentaries on the Constitution. 

~ 

I have just now risen from the comlJetion c-f that uut.y, and 
I owc it to you and to myself to say, that I have been 
delighted and instruded from the beginning to the end of the 
work. It is a most profound, learned, acute, and excellent 
production, distinguish.ed for its accuracy, fulncss, and judg-

• 

ment. Every topic is discussed in a masterly manner. It is 
complete and perfect throughout, and carries the head and 
heart captive through every page. It is written with a clin i­
rable beauty and elegance of style, and under the glow and 
fervor of patriotism, eloquence, and truth. The first volume 
was peculiarly interesting, from the extent and exactness of 
the historical researches, and the peculiar grace and animation 
of the language. I not only applaud, but admire, your bold 

• 

--

• 
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and free defelice of ,sound doctrine, against the insidions, mi:-;­
chievous, and 'malignant attacks of tJefl(~rtion. I have lately 
earefl111y read his four volumes; and while thcre are a 
great 'many things to admire, there arc morc to awakcll 
disgust and indignat.ion. I am very mueh pleased to ob­
:-3crve the skill anel address with which you handle the mORt 
delicate and debatable points in our constitutional contests; 

• 

and if it bc any gratification to you, permit me to assnre 
you, that I consider your work to be an incomparable monu-

, , '. .... " 

ll1cnt of sound and healthy and Incont('stablc constitutiollal 
}lrinci ples. 

I have lately been' greatly gratified wit.h two very inte­
resting biographical works; I allude, of cour~c, to the lives <If 
John Jay and VVilliam Living:'iton. They were pure, exalted, 

;;;:" and illustrious characters, and elevate and adorn the history 
Y of om Revolution. Such works as I have l)(-~en now alluding 

, 

to, serve to cheer and console me, amidst the selfish, the 
factious, and the fanatical spirit of the times. 

,My DEAR Sm: 

Yours, very afiectionatcly, 
JAMES KE~T. 

TO IIOX. JOSEPH STORY. 

Richmond, July ::l]~t, 183:3. 

I have finished reading your great W01'k, and wish it could 
be read by every statesman, and every would-be statesmall 
in the United States. It is a comprehensive and an accurate 
eomrnentary on onr Constitution, formed in the spirit of the "., 

, 

original text. In the South, we are so far gone in political : 
metaphysics, that I fear no demonstration can restore us to 

• 

common sensc. rrhe word" State Rights," as expounded by 
the resolutions of '98 and the report of '99, con:::;trned by our 
legislature, has a charm against which all reasoning is vain. 
Those resolutions and that report constitute the creed of 
every politician, who hopes to rise in Virginia; and to ques­
tion them, or even to adopt the constrnction given by their 

, 

'. ' • , • 
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• 

aui hor, is deemed political sacrilege. 'rhe sole111n and i n­

t.cresti ng admonitions of 'Yom concluding remarks will not, I 
L III (.~ L.I 

,. fear, avail a~ they ought to ayail against this popnlnr frcn7.Y. 
. . 

1 ,.:im gratdnl for the very flattering terms in which you 

~peal( of your friend in many parts of this valuable work, aEo 

\vell 'as in the dedicat.ion. In de~pite of my vanity, I cannot 

i'nppres~ thc fear, that you \yill be snpposed by 01 her~, as well 
-

as myself, to have eommltecl a partial fi'iembhip further than 
• 

your deliberate judgment will approve. Ot.her;:; may not con-

template this partiality with as mnch gratification as it~ 

nbjeet. Yom aHl~etionate friend, 
• • 

J. MARSHALL. 

The eone1nc1ing rcmal'k~/ (t,l1udet1 to in this letter, are 
these: -

, 

"We have now reviewed all the prov.i~ions of the original 

Constitution of the United States, and all the ame;1dments 

which have been incorporated into it. And here the ta8k 

originally proposed in these Commentaries is brought to a 

close. Many reflections naturally crowd upon the mind at 

such a moment, many gratefulrecollect.ions of the past, and 
many anxious t.houghts of the future. The past is secn,rc . 

• 

It is unalterable. The seal of eternity is upon it. 'rhe w~s. 
dom \vhich it has displayed, and the blessing;;; ,vhich it ljas 

bestowed, cannot be obscured; neither can they be debased 
• 

by human folly, or hlJffian infirmity. 'l'be future is that 

\vhich may well awaken the most. earliest solicitnde, both for 

the virtue and the permanence of our republic. 'rhe fate of 

other repn blicfi, their l'ise, their progres~, their dccl1t.le, and 

their fall, are written but too legibly on the pages of history, 
, 

if indeed they were lIOt. eontinually before ns ill the st::u'Wng 

fragments of their ruins. 'rhey have perished, and peri::;hcd 

by their own hands. Prosperity has enervated them, cor­

ruption has debased them, and a venal populace has con­

::;ummated their de~trl1etion. Alternat.ely the prey of military 

, 
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chieftains at home, and of ambitious invaders from abroad, 
they ha,~e been sometimes cheated out of their liberties by 
~ervile demagogues; sometimes betrayed into a surrender of 
them by false patriots; and sometimes they have willingly 
sold them for a price to the despot, who has bidden highest 
for his victims. '1'hey have disregarded the warning voice of 
their best statesman; and have persccuted-, and driven from 
office their truest ii'lends. 'rhey have listened t~ the fawning 
:-3ycophant, and the base calumniator of t.he' wise and the 

- ---' 
good. rrhey have rcyerenccd l'>ower more in its high abuses 
and summary movements, than in its calm and constitutional 
I~ncrgy, when it dispensed blessings with an nnseen but libe­
ral hand. I They have surrendered to faction, what belonged 
to the country. Patronage and party, the triumph of a leader, 
and the diseontcuts of a day, have outwcighed ~ll solid prin­
eiplcs and institutions of government. Snch are the melan-

'. 
choly lessons of the past history of republics down to om own. 

" It is not my design to detain the reader by any elaborate 
rcflcctions addressed to his judgmcllt, either by ''lay of admo­
nition or of ~ncouragement. But it may not be wholly with­
out use to glance at one or two considerat.iolls, upon which 
our meditations cannot be too frequently indulged. 

" In the first place, it cannot escape our notice, how exceed­
ing:y difficult it i::; to settle the foundations of any government 
npon prjnciplcs which do not admit or contl'OYersy or question. 
The very elements ont of which it is to be built, are suscept­
ible of infinite modifications; and theory too often deludes 
us by the attractivesitnplicity of its plans, a!ld imagination 
by the visionary perfection of its speculations. In theory, a 
government may promise the most perfect harmony of opera­
t.ions in all its various combinations. In practice, the whole 

• 

machinery may be perpetually retarded, or thrown out of 
order by accidental mal-adjustments. Iil theory, a govern­
ment may seem deficient in unity of design and symmetry of 
parts; and yet, in practice, it may work with astonishing 
accuracy and force for the general welfare. Whatever, then, 

12 'It 
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hns been found io ,York well in expedencc, should be rarely 
h:lImrded upon conjectural improvements. 'rime, and long 
and steady operation are indi~pemmble to the perfection of all 
soeial institntion~. fro be of any value, t.hey must bceome 
ecment.ed with the habits, the feclings, and the pnnmits of the 
people. :Every challge discomposes for a while the whole 
arrangements of the system. \Vhat is safe is not always 
f~xpcdjent; \vhat is Hew is often pregnant with unforeseen 
I~vib and imaginary good. 

" In the next. place, the slightest attention to the history of 
dll' national constitution must satisfy every reflecting mind, 
how many ditfienltics attf~Il(1Pd ihl formation and adopt.ion, 
from real or imaginary diO(~r(,lle('s of inh:r~st, Rectional feel­
ings, and local institutions. It is an at.tempt to create a 
national sovert'ignty, and yet to pft'serve the state Rovereign­
t.i('~; though it is impos~ible to assign definite boundaries in 
pvcry case to the powers of each. The influence of the dis­
turbing causes, which, more than once ill the convention, 
w{'re on the point of breaking up the Union, have since im­
measurably increased in concentration and vigor. The very 
inequalities of a Government, eonfe:::.sedly founded in a com­
promise, w('re then felt with a strong sensibility; and every 
Hew f:ource of di5content, whether accidental or permanent, 
ha~ since added increased activity to the painful ~cnse of these 
inequalities. The ~orth cannot but perc~eive, that it has 
yielded to the South a superiority of rcpresentatives, already 
amounting to twenty-five, beyond its due proportion; and the 
South imagines, that with all this preponderance in represent­
ation, the other parts of the Union enjoy a more perfect pro­
tection of their intercsts, than her own. 1'he vYest feels her 
growing power and weight in the Union; and the Atlantic 
States begin to learn that t.he sceptre must one day depart 
from them. If, under these circumstances, the Union should 
once be broken up, it is impossihle that a new Constitution 
should ever be formed embracing the whole tel1'itory. We 
shall be divided into ~everal nations or confederacies, rivals in 

• 
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power and interest, too proud to brook injnry, and too clos~ 
to make rctaliation distant or ineffectual. Om very animosi­
ties will, like those of all other Jdlldreu nations, become mort' 

deadly, because our lineage, laws, and language are the same. 
Let the history of the Grecian and Italian Rqmblics warn us 
of our dangers. rrIw national Constitntion is our last, and 
our only security. United we stand, divided we fall. 

" If thesc Commentaries shall but inspire in the rising gene­
ration a more ardent love of their country, an unquenchable 
thirst for liberty, and a profound reverence for the Constitution 
and the Union, then they will have accomplished all that their 
author ought to de~ire. Let the American youth never forget 
that they possess a noble inheritance, bought by the toils, and 
~uflcrings, and blood of their ancestors; and capable, if wisely 
improved, and faithfully guarded, of traw;mitting to their 
latest posterity all the substantial blessings of life, th/.; peace­
ful enjoyment of liberty, property, religion, and illuependence. 
The structure has becn erected by architects of consummate 

• 

;3kill and fidelity; its foundations are solid; its compartment::; 
are beautiful as well as useful; it:") arrangements arc full of 
wisdom and order; amI it~ defences are impregnable from' 
without. It has been reared for immortality, if the work of 

'" 
man may justly aspire to such a title. It may, nevertheless, 
perish in an hour by the folly, or corrnption, O'L' negligence of 

• 

its only keepers, TIm PEOPLE. Rcpublics are created by the 
virtue, public spirit, and intelligence of the citizens. 'l'hey 
fall, when the wise are banh;hed from the public councils, 
because they dare to be honest, and the profligate are re­
warded, because they flatter the people in order to betray 
them." 

Not only was this work honored in this country 
and in England, but it was translated into French and 
German, and received the highest commendations from 
some of the most distinguished jurists on the Continent. 

• 
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Professor R. Mohl, of 'rubingen, speaking of it in the 
Kriti.~ehe Zeitsehrift, says,-

" W c have in this work, as perfect and cxecllent a Com­
mentary on the North American l"lublic Law, as can be pro­
dneed by deep and profound reflection, acute logic, extensive 
knowledge of the national condition and writings, and just 
polit.ical views. Professor Story, by his able and diligent 
labors, has, without. doubt, done a great service, not. only 
to his countrymen, but also, and in a still higher degree, to 
the European publicists, among whom his llame will receive 
an honorable fame, as readily awarded as it will be enduring." 

Professor Greenleaf, speaking of these Commentaries, 
says, -

" This great ,York, . . . admirable alike for its depth 
of research, its spirited illustrations, and its treasures of politi­
cal wisdom, has accomplished all in t.hisdcpartment which 
t.he friends of constitutional law and liberty could desire." 

St:arcely \yas the work on the Constitution through 
the pre~~~ wholl my i~lther hegan upon his new wOTk 
on the Laws. The oarnestness with which 
he do\'ot . ,-,If to this task appeal's oy the following 
lett~r :'_J'-

TO HICIIARD rETEllS, ESQ. 

Cambridge, April 2.1th, 1833 . 
~fy DEAR SIR: 

Your letter was mo~t welcome to me, and the af1ectionate 
solicitude with which you engage in my personal concerns 
affects me deeply and gratefully. I do not mean to over­
work myself if I can avoid it, and I am sure your counsels 
will not fail to have an abiding influence upon me. Since 

• 
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my r~tUl'n I have engaged in a new work, on the Conflict of 
Poreign and Domestic Law, (Le;c Lor:i) a title upon which 
we w.ave no '1'reatise in English, and I had almost said no 
~ciel1cc. It will be a very laborious enterprise, but I shall go 
to the task with moderation, but with diligence. It w~ll be: 
J think, my best Law \York. 

I hope that a diligent perusal of my Commentaries on the 
Constitution may justify yon in your favorable opinion given 
in advance. '1'he abridgment of it is, now almost through 
the press, in about six hundred and fifty pages; I shall ::;end 
you a copy of it for your son. Let him keep it as a remem­
brance that it came from his father~s friend. 

Upon politics I am fixed. The late eompl'omif'e is :l sur­
render of the Constitution, to which under 110 circumstance:-: 
will I be ei1her a party, or a <Iuiet looker-on. At prc;:;ent, the 
manufacturers generally, with the folly and selfishness of 
mere men of the world, are not dissatisfied, because the good 
is before them and the evil is distant. But some of our best 
men, engaged in manufactures, view' the subject as they 
ought. And it is the duty of public men and of the press 

• 

to enlighten public opinion before we are brought to the 
brink of ruin. I have not much hope, but if there is to be 
any salvation, it must be from the solid agricultural, com­
mercial, and professional intelligence of the country. . . 

Pray give my affectionate regards to Mrs. Petct;": and your 
daughters. I am now overwhelmed with duties; since, by 
Professor Ashmun's death, the whole care of the Law School 

• 

1::; upon me, and we shall have no aid for the present term. 
In haste, as ever, affectionately yours, 

JOSEPH STORY. 

P. S. I thank Judge Hopkinson for his kindness. If-he 
• 

::;hould review my work, I shall be glad if he will notice the 
Dedication to the Chief Justice. Indeed, I am most anxious 
that the propriety of that should be felt as a tribute to his 
extraordinary merits, than for any little fame for myself. 

• • 
• 
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Mr. Walsh has been very kind in his not.ice, for which I am 
truly grateful. 

:.My father wus not deceived in his estinmte of the 
labor involved in this undertaking. Not only was the 
subject very intricate in its na.ture, and entangled in n. 
web of contradictions, but the books necessary to enable 
him to pursue his investigations were oftcn very rare, 
and not to be procured in this country. Delay and 
embarrassment were the necessary result. The plan of 
his work was new. lIe had to build an onlcrly system 
out of loose, fragmentary, confused Hnd contradictory 
materials, and to e,;okc inethoel from their chaos. The 
labor grew before him. lIe founel the task he had 

-
undertaken greater tha.n he suspected. :Many ex-
plorations ended in nothing'; and much time ,vas lost 
in the,gearch for cases and books, which were lJeyolld 

- -

his reach. But his temperament was fitted for the 
task. The very embarrassments he met spurred him on. 
Re rejoiced, as~ all men of power do, in combating with -
difficulties. It is for weak men to court easy tasks. 
The strong man loves the work that tasks his muscles, 

-

and strains. him to his best. None of his works inter-
ested him like this, and he threw upon it his whole 
weight, and gave to it all the time he could command. 
In April he began it, and by the close of ·the year, not­
withstanding many interrnptions and more than usual 
professional labor, it was finisheel. 

• • 

The saddest and most serious interr~lption was occa-
sioned by the death of his friend and co-professor, Mr . 

• 

Ashmun, on April 1st, of this year. This loss:not only 
brought with it the gloom which necessarily p,ccompa-

• 
I , 
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nies the severance of fi'iends by death, but for a time. 
threw npon him the additional burden and anxiety of' 
l\Tr. Aslnunn's professorial duties. On the Gth of April, 
1\11'. A~hmun's fUlleral took place, and my fnthor on this 
occasion pronounced a discourse commemorative of him 
ill the College Chapel. This discourse, which was pre­
pared in the short interval between his death and burial, 

• 

is :1 warm and gracoful trihnte of friendship to the cha-
racter find powers of 1\:11'. Ashmun. Th~ following ex­
tract contains a sketch of his character:-

"l\Ty own acquaintalJce with him comme!1ced only with 
-his residellce ill Cambridge. But ever since that period 1\ 
have counted it among my chief pleasures to cultivate his 
friendship, and justify his confidence. Engaged as we have 
been, in kindred pursuits and dutie:5, it has been almost uf 
course, that our intercourse should be fi'ank, as well as ire-

• quent; and I feel a pride j II clcdaring, that we have worl(Cd 
hand in hand with the most cordial fellowship, and with a 
union of opinion, which nothing but the strongest mutual 
attachment could have successfully cherished. I can, there-

• 

fore, with all sincerity of heart, join the general voice of; hi~ 
afTlicted relatives and friends, in bearing testimollY to his rare 
endowments and exalted merits. 

• • 

" In the private and domestic circle he was greatly beloved, 
a:5 well as respected. He was confiding and affectionate ~ 
and, as an eldel' SOil, occupying the place of a parent, he· 
indulgp.d a truly paternal kindness towards the younger 
branches of the family, mixed up with the eager solicitude 
and sympathy of a brothel'. In his feelings he possessed an 

• 

enlightened benevolence, and a warm sensibility; and was 
gratified by an opportunity to advance those,- -who were 
within the sphere of his influence. He was a man of the. 
most inflexible honor and integrity, a devout lover of truth, 

• 

• 

• 
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(;onscientionsly scrupulom; in the discharge of his duties, and 
constantly elevating the standard of his own virtue. Hb 
candor was as marked, as his sense of justice was acute and 
vivid. He held in utter contempt. that low and grovelling 
;.;pit'it, which contented itself with common observances, so 
as not t,o offend against t.he established decencies of life; 
which was sordid, as far as it dared; and mean, as far as it. 
was saft'. And yet the voice of censure rarely escaped from 
his lips; and he seemed solicitous to moderate the lallguagL' 
of the sentence, even when truth demanded that he should 
not. withhold it. He habitually softened the lineaments of 
the portraits, which he had no wish to gaze on, or to sketch. 

~'He had also, as might 'ea~ily he gathered from what ha:;.; 
been already said, a deep sense of the value and importance 
of religion; though, from his ill-health, he was of late years 
eompclled to abstain a good deal from its public solemnities, 
In his opinions he was unequlyocally a Unitarian, without 
thc slightest propensity to proselytism 01' bigotry. His great 
aim \vas to be good, and not merely to ~eem so. He had a 
profound fecline of his respon~iblenes~ to God for all his 
actions, and clung with devout reverence to the doctrines of 
life and immortality, as revealed in the gospel. His opinions 
on these subjects were not built upon transitory emotions; 
but they grew up and mingled with all his thoughts, and 
gave to them a peculiar transparency and force. They im­
parted a serenity and confidence, which may be truly enu­
merated as among the choicest of human blessings. 

"In his general dcportment, he was modest and reserved: 
, less desirous to please than his high powers would have just­
ified, and never eager either for contest- or' victory. On thi~ 

account, as well as on account of his thoughtful aspect, he 

iqdifi'erent, having little relish for social scenes and the lighter 
, 

, pleasures of iife. This was far from being true; for among 
those with whom' he was intimate, no man was more social 
in his tempe~, !flore indulgent in playful and delicate humor) 

• 

-

• 

• 
, - , 



• 

..lET. 54 - 55.J PROFESSORIAL AND JUDICIAL LIFE • 
• 

145 

or more familiar in easy conversation. His abstinence from 
general society was partly from choice, and partly from dut.y. 
Bc:;ides ill health, he felt another disadvantage from t.he in­
firmit.y of a slight deafness, with whieh he had been long 
a~ictcd. Time, u1::;o, was to him inestimable. It was a prize, 
not to be thrown away, but to be employed in intellectual 
advancement, in widening and deepening the foundations of 
his constantly accumulating knowledge. Though he read 
much, he thought still more; and there was a freshness in 
all his views, w11ich stamped them at once with the impress 
of originality. 

,; But it is chiefly in a professional point of view, that he 
should be remembered in this plaee, as at once an ornament . 
to be honored, and an example to be followed. If we look 
at his years, it seems almost incredible, that he should have 
attained so high a dbtinction in so short a period. Let 
it be recollected, that he dieu before he had attaineu the 
age of thirty-three; and that he hau then gathercu about 
him all the honors, which are usually the harvest of the ripest 
life. . .. . . 

,,'The law is a science of such vast extent and intricacy, of 
such severe logic and nIce dependencies, that it has always 
tasked the highest minds to reach even its oruillary boundaries. 
But eminence in jt can never be attaineu without the most 
laborious study, united with ta,lents of a superior order. 
There is 110 royal road to guide us through its labyrinths. 
'rhey arc to be penetrated by skill, and mastered by a fre­
quent survey of lanumark::;. It has almost passed into a 
proverb, that the lucubrations of twenty years will do little 
more than conduct us to the vestibule of the tcm pIe; anu an 
equal period may ,veIl be devoted to exploring 1he recesses. 
What, then, shall we think' of a man, ,vho in ten years had 
elevateu himself to the .foremost rank, and laid the foumla­
tioDS of deep, various, and accurate learning? vVhat shall 
we think of a man, '~lho, at that early period, \vas thought 
as worthy, as anyone in the profession, to fill the chair j list 

VOL. II. 13 . 
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vacated by the highest judicial officer of the Commonwealth, 
in the full vigor of hi~ own well-earned fame? 

" There were difliculties yet to be overcome in the case of 
.Mr. Ashmun, which bring out in stronger relief the traits of 
his professional character, and invest it with a peculiar charm 
and dignity. He was defective in some of the most engag­
ing and attractive accompli::;hmcnts of the bar. Owing to 
ill health, he could not be said to have attained either grace 
of p(,rson, or case of action. His voice was feeble; hi.s utter­
ance, though clear, was labored; and his manner, though ap­
propriate, was not inviting. He could not be said to possess 
the higher attributes of oratory, copiousness and warmth of 
diction, persuasiveness of address, a kindling imagination, 
the scintillations of wit, or the thrilling pathos which appeals 
to the passions. Yet he was always listened to with the 
most profound respect and attention. He convinced, where 
ot.hers sought but to persuade';' he bore along the Court and 
the jury by the force of his argument; he grappled with their 
minds, and bound them down with those strong ligament:., of 
the law, which may not be broken, and cannot be loosened. 
In short, he often obtained a triumph, where mere cloqnenee 
must have failed. His conscientious earnestness commanded 
confidence, and his powerful expostulations secured the passes 
to victory. It has been said, and I doubt not with entire cor­
rectness, that, in the three interior counties of the State, to 
which his practice extended, he waR, during the last years of 
his profe::isional residenee, engaged on one side of every im­
portant cause. Certain it is, that no man of his years was 
ever listeneJ to with more undivided attention by the Court 
and Bar, or received from them more unsolicited approba­
tion. If, to the circumstances, already alluded to, we add 

•• 

his ill health and deafness, his professional success seems 
truly marvellous. It is as proud an example of genius sub­
duing to its own purposes every obstacle, opposed to its 
career, and working out its own lofty destiny, as coulEl-,y.qll .. ; 

. ;-

be presented to the notice of any ingenuous youth. It is as 

• 
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line a demonstration, as we could desire, of that great moral 
trnth, that man is far les~ what nature has originally made 
him, than what he chooscs to make himself. 

" If I wcre called upon to declare, what were the most elm­
racteri:;tic featurcs of his mind, I should say they were saga­
city, perspicacity, and strength. His mind was rather solid 
than brilliant; rather active than imaginative; ruther acute 
in comparing thall fertile in invention. He was not a rapid, 
but a close thillker; not an ardent, but an exact reasoner; 
Hot a generalizing, but a concentrating speaker. He always 
studied brevity and significance of expression. And hence 
his remarks were peculiarly sentcntious, terse, and pithy; 
ana sometimes quite epigrammatic. He indulged little ill 

" 

metaphors; hut when used, they were always direct, and full 
of mealling. Few persons have left upon the minds of those, 
\vho have heard them, so many striking thoughts j uttered 
with so much proverbial point, and such winning simplicity. 
They adhered to the memory jn spite of every eHart to ba­
nish them. ffhey \vere philosophy brought down to the busl 
ness of human life, and dbciplincd for its daily purposes .. He 
possessed, in a remarkable degree, the faculty of analyzing 
a complicated case into its elements, and of throwing out 
at once all its accidental and unimportant ingrcdients. He 
easily separated the gold from the dross, and refined and po­
li::;hed the former with an exquisite skill. He rarely ampli­
fied by illustrations; but poured at once on the points of his 
cause a steady and luminous stream of argument. In short, 
the prevailing character of his' mind was judgment, arrang­
ing aHits materials in a lucid order, moulding them \vlth a 
masterly power, and closing the results with an impregnable 
array of logic. . 

"I had almost forgotten to add, that whcn, about a year 
ago, the Legislature of this Commonwealth authorized the 
formation of a new code of our laws, he was selected, in con­
nection with two of 0\11' most distinguished juri'sts, to give it 
its appropriate form and body. 1'0 such a task, what rare 

• 
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qualif~catjons mnst. be brought! If I have but succeeded in 
imprc~si'l1g upon others my own deep sense ?f his capacity 
for 1 he task, who is there, that will not join me in lamenting 
his death as a public calamity? 

a I mu~t close thet;e hasty skctehe::;, thrown togdher;jn the 
midst of various cares, and with the languor of a drooping 
spirit. And yet I would not dose them in the language even 
of gloom, and far less of discontent. In the natural conrse 
of event.s, indeed, the thonght might ha\'e been indulged, 
that our l'e~pcdivc places won1d be changed; and that he 
might be called upon, at some future time, to perform a Idn­
dred oiliee for one, who had chcri:;hcd his friendship, and par­
taken of hi~ labors. 'To Providence it has ~cemed flt to order 
otherwise. Nor can we justly monrn over the loss of such a 
man, as those 'who arc without hope or consolation. Thp,nks 
be to God, in the midst of our sorrows there yet spring up in 
our he~rts the most soothing recollections, and thc most:sub­
lime contemplations. He is bnt removed before us to u more 
exalted state of being; immortal and unchangeable. "Ve 
have nothing to regret but for ourselves. The tears, that fall 
upon his grave, are unstained by any mixture of bitterness 
for frailty, or for vice. The eircl~ of hi" liCe was not large, 
but it was complete. If he haLl ljvcdlongcr, he might have 

• 

reared more endllring monuments of fame for posterity; but 
• 

his virtues could not have been more mature, or more en-
deared. They are now beyond the reach of accident, or 
question. They are treasured up among the records of eter­
nity. He lived, as a 'wise man would aspire to live. He 
died, as a good man would desire to die. 'VeIl may wc­
exclaim: 'How beautiful is death, when ~arned by virtue! ' " , 

• 

On April 23d, the Corporation of the College met, 
,'-

and, at the recommendation of my fhthcr, unanimously 
elected Simon Greenleaf, Esq., a distinguis4ed lawyer at 
the ~1aine Bar, as successor to Mr. Ashmun. The vote 

-

, 



• 
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• 

of the Corporation was fonvarded to 1\11'. Greenleaf, \vith 
the following letter:-

, 
• 

TO SI}\'~"1 c:nEENLEAF, Esq • 
• 

April 2Hh, 1830. 
1\1'1' DEAP. 8m: 

I have the pleasure to inform you, that at a meeting of 
the COl'poratio]1 of Harvard College, ycstcr~l~y, (all the mem-

.' . 
bers of the I Botird beillg present,) you were unanimously 
elected Royall Professor of Law, to fill the vacancy oc­
casioned by the death of Professor Ashmun. I congratn-

• 

late you, but more the institution, on this choice. ~ro me 
jt will be an inexpressible gratification to be hereafter asso­
ciated with yon in the labors [or the improvement of your 
favorlte science. 

V cry truly and affectionately yours, 
JOSEPH STOHY. 

, 
• 

. The appointment was accepted l)y 1\Ir. Greenleaf; but 

in consequence of his inability immediately to assume 
the duties of the office, .James C: Alvord, Escl- took his 
place during the term; and in the succeeding .July, :Mr. 
Greenleaf removed to Camln'idge awl commenced his 
lectures. This ~ppointll1ent was in every \yay agreealJle 
to my father, who founel in Professor Greenleaf all able 
and willing coadjutor and a. personal friend. 

During thi::) year my f:tther revised the Sketeh of the 
Life and Services of Chio.f Justice ~Ial'shal1, ",hidl he 

.lmu previously written for the American 1\Ionthly, and 
printed it in the American National Portrait Gallery. 
On the publication of this; he received the following let­
ter from the Chief Justice. 

13 ~ 

• 
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• 

TO nON •. JQSEPH STORY. 

Richmond, July 31st, 1833. 
My DEAR SIR: 

. . . I have received thc third number of the National 

Portrait Gallery, and know not in 'Nhat terms to express 

my obligation:::; to you for the morc than ju:;ticc you have 

.done 1he character o[yOUl' brother Judge.' In this instance, 

too, all must perceive the partiality of a friend. Be assured 

that he, on whom that partiality is bestO\ved, will carry with 

him to the grave a deep scn:-5e of it. I am particularly grati­

fied by the-terms in which yon ~pcak of my rather. If any 

contemporary, who knew him in the prime of manhood, 

survived, he would confirm all yon say of him. 

I have received the paper cOlltaining Y011r opinion in the 

very important ease of Allen v. l\lcKeall. It hi inij10ssible a 

subjcct conld have been brought before you on which you 
• 

arc more completely au./ail. It would seem as if the State 

legislatures (many of them at leasi) have an invincible hos- . 

tility to the sacredness of charters. From thc paper, I 
should conjecture that this case will proceed no further. . . . 

Your aileciionute friend, 

J. MAHSlIALL. 

The case of Allen ~). l\IcICean, (1 Sumner's n..) alluded 

to in thi~ letter, involvecl the discussion of n, question 

similar to that which arose in the telebratecl case of 
Dartmouth College v. VVoodwtlrd, (Ll 'Vheaton1s R. G75.) 
It grew out of an Act of the legislature of Ivlaille, by 
which the President's tenure of ofIice was alterelL, and 

• 

President Allen was removed; allll the main question in 

the case was, whether this Act was unconstitutional as 
"impairing the obligation of a contnwt." The Court 

held t~at it ·was, and that the authority reserved by the 
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legislature under the charter of the College, "to grant 
'-' <, 

further powen~, to alter, limit., annul, or restrain allY of 
the powers hy this Act, vested in the said Corporation, 

• 

:1S shall he judged necessary to promote the best inter-
ests or the Cullege" <1ill not extend to any intermeddling 
with its property, or to the extinction of its corporate 
existence, or to the creation of new Boards. In the 
course of the judgment, the di:;tillctioll between public 
and pri \'ate corporations is clearly pointed out, and the 

, 

visitatorial power defined and limited. 
In a letter from J uc1ge Hopkillson; this judgment is 

thus spoken of:-

TO lION .. JOSErn S'l'Ol!Y. 

l\Iy DEAR Sm: 
J>hiladelpJtia, August 1. 18:I:l. 

A couple of pious old ladies were discus,sillg the respective 
merits of scveral clergymen, by whose preaching amI praying 
they had been edified. :rhey ag:·ned upon the supcriority of 
lVIr. A. for a Fast day; of lUI'. B. for a funeral scrmon; and 
lVIt·. C. for' a charit.y discourse. ,; Hui'," said onc of them, 
"givc mc I\,It'. D. for a drought." Now I say, givc me ,fudge 
Story for a constitutional, corporation qnc~tion. . 

The opinion you havc bcen ]\ind enough to send mc in the 
case of Allcn v. :iVIcKcall, I hasc read \yith equal pleasure 
and insirnction. Nothing ean be morc ~ati::;factory; and it 
.is the morc so, as its foundations arc l't~;:::tcd 011 the doctrines 
delivered, and I may say, establi:;hed, in the Dartmouth Col­
lege case; which, I will ycnture to say, contains as much 
importr.nt constitutional Jaw, e:::pecially in relation to cor­
pontic rights, as was ever put into the form of a j lldicial argu-
mcnt. . . . 

God bless you and your works, and your wife likcwise. 
IVlost truly yours, 

Jos. HOPKINSON • 

• 
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The following JeUer win t;how his views in respoct to 
'-. 

tho 11l~titllt ion of :MaSOlll'Y, thon made a party q ucs-

tion jn Now England. 

TO lION. EIlWAIU> EVEHETT. 

Camhri(\g(', ,Tilly :IOth, 1823. 

1\ly IlE.\T! ~m; 

I i hallk yon for yonr letter of yesterLlay. The letter of the 
Chief .Ju~tice (l\Iar::;hall) i~ qnite illteresting, anu aeron..1s wit.h 
the ;,;cntimcnt::; I have heard him several time::; exprCSf:i of late.., 
year::;. I t\uppo::;e that mo~t of his friends cntertain similar 
opillions ,,-ith him; and it ~CCll1~ ditllcult to rc::;ist the opinion 
that the utility of ]\fa::5onry, whatever it may have bcen in 
times past, has ceased. If it conIc1 be di:::solved without 
heart-burllings, it would be a de:-:;irable event. 

I am Hot a l\Iason, and of eonrse kllow nothing of its 
:-;ecret::5. And hitherto I have endeavored to entertain a firm 
neutrality, and not t, j combine myself \vith anti-l\Iasonry. 
The latter, so far as it assumes a political cast, i~, 1 think, 
too exclnsive. 

In rcgaru to your opinions on the subject of Masonry, 1 do 
not. cntertain the slightc:"t doubt. of vour sine-crity ill main-

~. ~ ~ 

tainillg them. As far as I know, (but 1 have no~ ample 
mcans of knowillg) they arc, in th0 abstract, held by many of 
our mutual friends, and by many of our most dcciued politi­
cal associates. Nor should I ~ee personally the slightest 
objcction to your avowal of those opinions, if I did not fcar, 
that the avowal might be uscd for purposes which you would 
not approve, and for objects wholly beside your wishes. 

I have felt anxious of late, that you should, if possible, keep 
your~clf in a state of neutrality, though not of indifrerer"'~, 
on the subject, for your own sake, anu for the sake of our 
country. r:rhe reputation which you have so fully and 
so gloriously earned belongs to both; and with the best 
intentions, I could not but foresee that the moment you 

• 

• 



-

• 

jE'r . ."d - 55.] PROFESSOIUAL AND .TUDICIAL IJIF'E. 

~hou1d take a st.ep on the subjt'ct, YOll might involve yoursclf 
il~ ~ome embarnu;:-;ml'lli::l with the ardent parti~ans on one 
side or i hc other. I do not know tltilt it \vas po:-:sibl(~ for "yon 
to avoid the controversy; btlt I ~hollld hase eal'lle:-;tly desired 
it, if' po:-;sible. As to the notion that. you me:lllt to desert the 
N~ltiollal I~epl1blican party, and thus to overturn the doc­
irine:-; of yom whole past politiL'allifl', I never had the r:;light­
r:-:t suspieion of' it. And I canllot bl'1ie\'e that such an 
opinioll has had general credence anywhcre. I reject it 
1010 an imo. 

As to my own })(,1';';ona1 feelings and fricndship, I irllst you 
under:;;tand me well cnougl! to kllow 1 hat your opiniolls on 
this subject would not. in the slightc::lt dt'gree afTert either the 
onc or the other. If your opinions dilli.~red 'from mine 011 

point::l of this sort, I am incapable, I trust, of doing illjustice 
to yom own enlightencd views, and of being governed by 
any narrow spirit of intolerance. Bllt in the main, and as 
far as I havc any opinions on thc subject, my vicws in the 
abstract coincide with yours as to the inutility of the sub­
ject, and its liability to abuse. So that Y011 may depend 
upon it that T shall not cross your path, but stand by you, 
a stanch lover of the Union and National Republican prin-
ciple:;;, through evil report and good report. . . . 

I write you in great haste and beg you to believe me, 

as ever, 

• 

'rruly and affectionately, 

• Yours, 
JOSEPH 

• 
STORY • 

It was during this year that General Jackson, as Pre­
sident, removed thp, government deposits from the United 
States Bank, anll ,vhile destroying at once a National 

• 

Banl~ and enuan"gering the prosperity of the country, 
answered all argument with a simple "I take the re­
sponsibility." 

• 

, 
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The following letters will show the views of my father 
on this subject. 

, 

TO IIO:-;, ,JtTl)Ca; FAY, 

• "\Yasliington, Feoruary 18th, 1 SM, 
My DEAll FnmxD: 

T have waited some time in the hope that when I should 
write to YOll, I might be able to communicate something 
reslweting pllblic an'airs here beyond what might be gathered 
from the newspapers. But in this I am disappointed. Eyery 
thing here except the President's will is as uncertain ~s it 

• 

posi:iibly can be. And I confess that I feel humiliated at,! the 
truth, whkh cannot be disguised, that though we liyc rtndcr 

, . " ' 

the form of a republic we are in fact Ululer the absolute rule 
of a single man. . . . I seem almost, W}lile I write, 
to be in a dream, and to be called back to the last days of the 
Roman republic, when the people shouted for Cresar, and 
liberty-itself expired with the dark but prophetic words of 
Cicero. .. . . 

In the mean time there are immense embarrassments, in 
regard to future events, arising among the different parties 
which oppose the Administration. The question, who shall 
be the next President, mingles with every measure, and 
there is no concert or solid union as to men or mea­
sures. The Nullifiers are against a bank, but also against 
the removal of the deposits. The National Republican 
party are for a bank and for a restoration of the deposits. 
All persons admit the expediency of a bank, but many, 

, 

with true metaphysical obstinacy, deny its constitutional-
ity, after all our experience· and all our decisions on the 
point. . . . 

While I was writing this letter, the death of }V[r Wirt has 
been announced. You know his reputation well, as among 
the ablest and most eloquent of the bar of the Supreme 
Court. So we depart, one after another, and leave to the frail 

• 

• 

, 

• 

. , 
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memories of our contemporaries onr fame and our acts, ::md 
t.o our familicr:; regrets which cannot be recalled, and sorrows 
which scttle down into a fixed despondency. 

Farewell, and may God ble~r:; yon and your family, is the 
wir:;h of one who always rccollects himself to be, amI long to 
have been, your sincere friend, 

" 

J OSEPII STORY. 

In answer to a letter from ~lr.\Vehster, asking for my 
father's opinion npon c~rtain legal (luestiolls ill respod 
to the Pre~i<lellt's removal of the deposit:s, with hi~ usual 
promptitude he thus writes: ",1 "." 

" 
TO lION. DA"IEL WEB~TER. 

Cambl'itl~c, DCC'l'mbC'l' 2;;, 18H3 . . " 

l\fy })EAH SIR: 

I will "'ith great pleasure gin~ you the thoughts, which at 
present strike me in regard to the questiolls which F~u_Pro- ____ _ 

.. --- _ .. -.--. ---- .-- -_. 

pose for my consideration. 
The first question may indnce two vic\vs, onc of which is 

strictly legal and the other political. In a legal point of view 
it docs 110t appear to me, that the sixteenth scction of the 
Bank charter involves any othcr obligation, than that the 
deposits of the public money shall be made in the United 
States Bank, unless the Secretary of the Treasury shall other­
wise order or direct. But thcre is no cau::;e assigned for 
which he may removf', and thereiore he has the "'hole uiscrc­
tion upon the subject as to cause and object, prodded only, 
that he aets bona jide, and not with intcnt to evade the pro­
vision. I cannot, therefore, as a lawyer, see any ground upon 
"which to place his right, as one limited to the case of danger 
to the security of the deposits. r:rhe law has confided to him 

1 See Mr. 'V custer"s speeeh in the Scnate of the United States, on the 
Presidcnt'3 Prote~t, May 7, 1834.. 

• , 
\ 
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a great il'l1st, which it ~l1PpOSCS he will perform with fidelity. 
BoLh parties have made hi:-; discretion the casus ja:deris, and 
he may act upon his own honest discretion, f~w any thing I. 
can see in the Act, and he is jnstifiod, so far as the terms of 

• • 

the Act arc concerned. The only check upon his discretion 
is, thnt he mu~t a~:3ign i.he reasons to Congress, who, of 

• 

eom'~t', are thus placed in a ~ituation to revise or review the 
decision if they please. Bnt I think, (and in this I differ toto_ 
co?lo from 1\11'. 'l\ull'Y) that it is a purely personal trust in the 
Secretary, and as much so, as if it had been confided to the 
Chief Justice of the United States. It has nothing to do 
with the ordinary duties of hi::; department.. The power 
grows not out of any general authority, given by other laws, 
but it is, as between tho':::e parties, for this purpose, a special 
umpirage created by the Ad, and bin(ling as a part of the 
eontract. It is no answer to say that, if the scction had not 
been there, he might, in virtue of his genel'al authority, have 
controlled the public fuud::; at his pleasure. P.ro tanto, this 
Act modifies and restrains such authority. It is all appeal to 
him to art, as a special agent selected by both partie::;, when 
he deddes. I think, then, that the President has not the 
slighte~t right to Interfere with the business. It is taken out 
of the sphere of Executive action. It belongs to the Secre­
tary and to him alone, and any interference by the President 
to control or innuencc his judgment, much more to deter 
him from exercising his. judgmcnt, is, on the part of the 
President, a departure from his duty, and if the Secretary 

, acts upon the opinion of the President, 'and not upon his 
I 

own, I think he virtually violates the charter and abandons 
his trust. 

So far as to the legal view. But politically, I think the 
charter manifestly contemplated, and so was understood by 
aU. part.ies, that the deposits should not be withdrawn by the 
Secretary, excei)tfor high and important reasons of state, 
upon unexpected emergencies, and cases where the action of 
Congress could not be obtained until after it was necessary 

• 
• 

• 

, 
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to act. The whole history of the charter shows this ul1clcr~ 
standillg, and in ::.. politieal point of view it sirikes me as 
wholly indefensible to rcm:.we the deposit::;, nnless some 
pn.'ssing case of this sort is made out. It is curious enough, 
that the Secre'iary jm;jsts that the powcr belongs to him 

• • 

indepcllc1clItly of the Act of Congress, and yct contends, 
• 

that COllgress cannot. direct the withdrawal; but he may. 
How can this be, if he is not the ehosen agent or both 
parties by the contraet? Congrc::;s may certaillly repeal or 
modify his general powers. I agree with him that Con· 
gress could not remove thc deposits without his cOl1sr.ntj 
but I think they may require them to be restoreu without 
hb consent. rrhey may prcvent his acting !n favor of 
themsl'lve:,;, but they eallllot act against the Bank without 
his e01lsent, and through him. 

As to the other poillt, I do not know precisely '.vhat 

_ .. _~ll'e all 1\11'. '1'aneis arraJlgements with thc State Banks. 
But suppo~illg them to be that he will permancntly make 
deposi ts, and they shall be the permanent depositaries of 

. the public funds, upon their agreeing to remit them from 
place to place as he shall require, and that they shall in 

• 
some ::;ort be bound for each other, which I merel V eon-

~ 

jccture, from his report, to be the terms, I should say un· 
hcsitatiilgly, that hc has no authority to bind the United 
States, alld that the State Bahks had not (as far as I 
know thc nature of their chartcrs) any authority to make 
such contracts. I am sure the 1\'Iassacklsctts Banks have no 

• 

such powers. Nor'do I belicyc either the Statc government 
or thc stockholders would ever assellt to such conditions. 
The State Banks may receive deposits of the United States, 
as they do those of other Bank::;. But thcy cannot make 
any sort of contract as a consideration of tho:5e deposits; 
they can only contract within the ordinary limits of common 
banking usagcs. 1\'1 y vie\vs, in short, are these:-

1. The Secretary js the chosen agent or umpire of both 
parties, as to removal or non-remova1. 

VOL. II. 14 
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2. His disrreti,on is not limited to cases of danger to the 
deposits, but extends over the whole field of political discre-

• hon. 
3. llc lTI1l.st bona ft~lc eXl'rci~l' it independently and for 

himself. 

4. ~rl1C President has no right to interfere in the business 
.in any shnpc. , -

• 

G. If he docs, a'l1<.l the Secretary acts in pnrsu:1l)'cc of his 
I 

orders, influence, or control, and without an inuepcndent 
I 

exercise of his own judgment, he violate,s his tmst. It i:;; a 
\vrong to the Bank and to its rights. 

6. The State Banks have 110 proper authority to enter" ·into 
, 

such contracts, as are stated, and the Secretary has :1:':; litHe 
right permanently to bipd i he United States in any arrange­
ments of this ~ort. It. is heside the common duties of his 
oifice, and requires express authority. 

I write youjn very great ha::;t(', and merely my first 
t.houghts, being overwhelmed with busincss, and drivcn to 
the top of my speed. -

Yours always, most affectionately, 
JOSEPH STORY. 

The following extraet fi'om a lett~r of J. \V. Tread-
• 

well, Es(f., is interesting in this connection. lIe says,-
, 

. 

• • 
'" 

" An event occurred \vhile your father was President of the 
:Merchants' :R~;'lk tn Salem, and residing in Car:~bridge, 

which I ought not to omit. It is well known J"ilat on the 
accession of General Jackson to the Presidency, he adopted 
thc rule of ' rcwardir.g his friends and punishing his enemies.' 
The Merchants' :Bank had always, since its establishment, 
been the depository of the funds of the United States Trea-

• 

sury, which ha,d often been large, and contributed to swell its 
dividends. A memorial was forwarded by one of the other 
banks in Salem, asking that the United States deposits 
should be removed to it, and among other reasons for the 

, 
, 

• 

- • 

• 

-
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removal, it stated, 'that the President and Cashier of the 
Merchants' Bank, particularly the latter, being bitkr, uncom­
promising opponents of the administration, thei~ whole means 
and. influence are employed in thwarting its measures, amI 
endeavoring to excite the people against it.' An answer to 
this memorial was dra\Yll up, by direction of the Board, und 
forwarded to your father for his inspection and approval, and 
I have the original draft now before me, with this intcrlinca-

. tion upon the charge ill his own handwriting: . 

• 

. , . .' 

, '1'he directors hardly know in what manner to answer the 
charge, without using the most severe language, at once ex­
pressive of astonishment and indignation. In relation to the 
President of the Bank, the high judicial office which he holds 
places him beyond the sphere of political excitements and 
connections, and it is notorious, that he has withdrawn from 
political strifc and party exertions ever since he first took his 
seat on t.he Bench. At the same time, he elaims, in common 
wHh every other citizen, the right decently to express his 
opinions in regard to public men and measures whenever he 
may deem it cxpedient. But. that he has evcr exerted any 
influences, as President, in or out of the Bank, to the injury 
of the present administration or its friends, is utterly false. ; 

/ '1'here is not even a color of pretence to sustain the charge.' 
" I ought also to say, in justice to the high-minded courtesy 

of the Secretary of the Treasury, lVIl'. IVlcLanc, that a-copy of 
this memorial W~lS at once transmitted by him to the l\ier­
chants' Bank. It is almost needless to say, that the public 
money was left undisturbed in the Merchants' Bank." 

. (r 
~ 

• 
I 
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-
l'HOFESSOIUAL AND .JUDICIAL LIFE:' 

Pum.ICATION OF TIlE COXFLlCT OF LAWS UEC'EI'TION OF IT-
" 

NOTICES l'nEFAcE LETTEltS HELATI::-I(; TO IT FltO:\l CIlANCEL-
• 

I.OltKENI\ .Tc DClE HOPKINSON, ~loxs. }'n·:I.1 X, J. 1"1-: ItG C:;SON -

AN ESSAY OX ,. STATES:\IEX: TIIEllt lC\.RE::-IESS AXl> hll'OltTAXGg"'''''! 

-LETTEl! HEI.ATlXt; To 11' FIW)[ e lIn: 1·' .JesTlcr-: l\LUtSlL\.LL­

COltltESl't)::-Il>EXCE OX'TIlE FlmEDO:\[ OF ltE1.HaOCS ,\rOlt:-HIIl' np.ANT-

ED BY TIlE CHAltTElt 010' l\L\SS.\Cln:SETTS COI.OXY AltG U:\l EXT ON 

THE StlB.n;Cl' LABOlt 'V1£EA1'O::-l V. rETEllS DEATII OF MR. ' 
,JesTIeE JOIlXSO::-l CUA::-IftES IX TilE Coer:T ,LEcTt;lm ON TIlE 

SCI EXCF. 0 F Go \'Elt::OIE::-IT Ex THACT' COXST ITUTIO::-I.-; L CLASS 

nOOK ::\In. SU;\r::-lElt'S CO::-lX£0TIO::-l WITn TIlE LAW 3C1I00L­

RESIGXATIO::-l OF Mn. DUNLAP BIOGRAPUICAL SKETCH OF MY 
, 

F.H'JIER BY 1'I11t. GREENLEAF EXTlt.\])ITIOX o'p Ft;mTIYES FllOM 

JUSTICE DEATH OF CHIEf.' ,JCSTICE l\IARSHALL Drf:col'1tSE BY 
, 

MY FATHER l'UOCEElHNGS ON TIlE 01'E::-I1NG OF TIlE St:PltEi\IE 

COUUT LLNES TO BE I::-lSCIUBED ON A CE::-IOTAI'I1 TO l\lAW51lAI.L. 

IN the carly part of the year 183 Ll, the Commentaries 
on the Conflict of LfLWS ,yere published. It was thiH 
work which put the seal to my father's reputation llbroad 
as a jurist. The admirfLble method und stylo. the VfLst 
learning "'ith which the principles of international juris­
prudence are illustrated, the clearness and power of the 
legal discussions, the cfLndor and acuteness with which 
conflicting opinj()llS fLnd doctrines are analyzed and com­
pared, and the comprehensive generalilmtions by which 
they are systemati',md .. justly entitle it to be considered 

, 

• 

• 
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as the most remarkable of my fi"dher's treatise:;. As it 
was the first systematic development of the subject .in 
t11P English language, so in its department it still stands 
alone, and there seems to be a. striking' propriety in t4e 
fact, that by America, which is a federation of nations, 
~houhl be given the first and ablest treatise 011 the cou-

L 

fliet of national laws. 
• 

Extcmlillg as it does beyond the confines of the C0111-

mon lmy, and di~cussing principles of universal application 
awl interest, it commanded a public' not before reached 
by his pl:evious works. " No work on national jurispru­
dence," as was said in the London ]~aw Review, " merited 
01' ever received greater praise from the jurists of Eu-
~rope." In the public journals at home and abroad, it was 
noticed with high onc01niu1118.1 A writer in the English 
.Jurist, speaking of it, says: "It is absolutely refreshing 

• to sit down to the task of commenting on n ,vOl'k such as 
Co 

that be1(I1'o us, of which ,ve may COlUmence hy saying, that 
if the subject-matter is vast, the arrangement is philoso­
phical and lucid, and the style is almost classical;" and 
the Ellinlmrgh Law Journal speaks of it as a "work 
altogether of 1'30 excellent a description, ana hetokening 
a mllld so completely imbued ,,,itll the purest principles 
of legal philosophy, that it ought to be in the hands of 
every persoll who aims at studying, in an intelligent 
wny, the higher departments of professional knowledge." 
It was rep~inted at once in Engla1ld, and but a short 
time elapsed before it wns translated and published in 
France and Germany. Contrary to the usage of the 
English Bar, it was cited in their Courts, and spoken of 

1 Somc of these will be found collccted in the Appendix. 
14 '*' 

• 
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In terms of high praise~ :!.1l11 Air N. C. Tiwlal, Chic£' Jus­

tice of tho Common ,PIL':l~" alluding to an important 
distinction drawn 1JY COUl1f:el from this 'work, says of it, 
in delivering the opillion of the Cuurt, that"' it would he 

unjust to mention [it] without at the same time paying 

a t.ribnte to the la.truing, acutenes~, and accuracy of it.s 
, . 

a.ui hor." 1 ' 
• 

In America, abo: a like honor was 1),1 ic1 to this work. 
The American Review of New York says: "The va.rious, 

deep, and rare learning of this ,york is not more re­

markable than its luminous annngement, the natural 

8ucccHsion of its tnpie:-:, anfl, the fulnes~ of ihkillustra-
• 

tions ;" awl in an <ll'g'ulllent 1Io('ore the Supreme Court 

of the U uitea States, in the case of the stcamer I.Jexing­

ton, :Mr. '\Veuster pays the f(ll1owing compliment to it:, , 

" It is a great truth that England has never produced any 
eminent writer on national or general publie law, no ele­
mentary writer who ha~ made the subject his own, who has 

• 

breathed his own breath into it, and made it live. Tn English 
judicature Sir ,iViUiam Scott. has, it js true, done much to 
enlighten the public mind Oll the subject of prize eause~, 
and in our day lVIackinto~h has written a paper of some merit. 
But where IS your El1gli~h Gl'oti u::; ? \Vhere is your English 
Barbeyrac? IH~:t'" England produced one?'; Ndt one. rrhe 
'English mind has never been turned to the di::icussion of 
general public law. vVe must go to the continent for" the 
displafof genius in this department of human knowJ~Jge. 

, 

'What have the Courts of \Vestminster Hall done to illustrate 
the principle;'! of public law? vVlth the exception of a tract 

by Mansfield, of considerabl? merit, .more great principles of 
- .:.~-.- :.. . 

public b.w have been cJiscus:3ed and settled by this Court 

1 Huber 'V. EWincr, 2 Bing. New Cases, 211. 

, 

, 

I 
• 
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within thc 1:1f;t twenty year"" than ill all the common law 
Conrls of Eno'lallcl fOI" the b!-'t hnllllrcd vcars. Na v, more n .J ~ 

import-ant suh.iects of law have been examincd and passed 
npon by this belleh in a ~crics of twenty y(~ars, than ill all 
Enrope for a cCl1imy past. AmI I cannot fOl"b('ar to add, 
that olle in the midst of yon, has J'ayorcd the world with a 
treatise 011 pnhlie law, fit. to ~talld by the side of Grotius, 
to ht, the eompanion of HlP. Institutes, a work that is now 
l'l'!,rarded bv the j'mlicatul'e of the \Vorld~ as the QTeat !J.pok of 
~ ~. ~i\ 

the age,- Story's COllliid of Laws." 

The prcf~tce to the first edition js as f/)llows : -

~ ,I" .. 

,,' . '" I now submit to the indulgent considerat.ion of the pro-

fession and the public, another portion of the labol's apper­
taining to the",Dane Professorship of Law ill Harvard TT~i-

• oj 

ver:::ity. The sllbject is one of great importance and interest; 
and fro' n the increasing intercol11':3e between foreign States, 
as well a::,vbdwcen the diflercnt States of the American 
Urlion, it is daily brought home more am1 more to the ordi­
nary busine:::s and pUl'f-!uits of human life. The difficulty 
of treating snch a subject in a manner suited to it::; import­
ance and interest can scarcely be eX8.g'geratcd. The mate-

• # 

rIals are loose and scattered, and arc to be gathered from 
many sonrec:'l, not oIlly uninviting, but ab~olutdy l'l'pllbive 

.... -....... ';. to the merc 'studcnt of the Common Lmy. '1'here exists no 

, 
, 

-, 
',treatise upon it in the English language; alld 110t the ~Iigh.t-

est eflort has been made, except hy lVIt-. Chancellor Kent, to 
, > 

'-

arrange in ftlly general order even i.lv more familiar maxims 
cf t.he Com,moll Law in regard to it. Until a comparatively 
recent period, neither the Ellglish Lawyers, 110r the English 

, ~ 

I Judges, seem to have had t.heir aUention drawn t.owards it, 
aE'- a great branch of international jurisprudence, which they 

: '----.. :wereJ;req,uired to adminj;5ter. And, as far as their researches 
, . , ' 

appear as yet to have go'ne, they are less profound alld 8ati8-

factory, than t.heir admirable expositions of municipal law • 

• 
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"The subject has been discussed with much more fulness, 
learning, and ability, by the forcign Jurists of Continental 
Bnrope. Bnt even among i hem therc exists no systematical 
rrrenJise embracing all the general topics. For the most 
part, they have discns~cd it only with reference to some few 
branHle::; of jurisprudence, peculiar to the civil law, or to the 
eU::itomary law (almotit infinitely varied) of the lleighboring 
Slatl's oi' Elll'ope, or of the differcnt Provinces of the same 
Empire. Alld it mnst be confessed, that their writings are 
often of so controversial a character, and abound with so 
many nice llist.inctiol1s, (not very intelligible to jurists of the 
school of the Common Law,) and with so many theories of 
doubtful ntilit.y~ that it is not always ea;;;y to ext.ract from 
them sueh p1'inci pIes, as may aflord safe guides ·to the judg­
rncllt. Rodem burg, Boullenoi.s, Boubicr, allel }'roland have 
written upon it with the most cleamess, comprehensiveness, 
and acuteness. But they rather stimulate than satis!'y in­
q llil'y; and they are far more elaborate in detecting the errors 
of othcr:3, than in widening and deepening the foundations 
of the practical doctrines of international juri~prudellce. I 
am not aware, that the works of these eminent jurists have 

• 

be~n eii:ed at the English Bar; and I should dnrw the con-
, . 

elusion, that they are in a great measure, if not altogcther, 
• 

unknown to the studies or vVestmillstCl' Hall. How it 
should happen that, in this age, Engli~h lawyers should be so 
utterly inditiercnt to all foreign jurisprudence, it is 110i; easy· ...... 
to conceiye. 1\Iany occasiom; are constantly occurring, in 
which they would derive essential assistancc from it, to 
illustrate the questions which are brought into contestation 
in all lheir Courts. 

"In consulting the foreign Jurists, I have felt gTcat em­
barrassment, as well from' my own imperfect. knowledge of 
the jurisprudence, which they profess to discuss, as from the 
remote analogies, which it sometimes bears to the rights, 
titles, ,and remedies recognized in the Common Law. rro 
give their opinions at large upon many topics would fill 

• 

• 
• 
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VOlllmC:-3; to omit all statcments whatever of their opinions, 

wonkl be to withhold from the reader many most import­

ant lights to gnide his own stud ips, and insiruct his own juug­

ment:. I have adopted an'lnt:el'l1ll'diate course; and Imve laid 
before the reader such portions ot' the opinions and reason­

illgs of ,foreign Jt~rists: af' fo3ccmed to me most I1sdul to enable 

him to I1Ilc1ert'tand thelr dodl'ines and principles, ::mel to as:::ist 

him with tlJP means of making morc ample rescarehes, if hi:; 
lcisuw or his curiosity should invite him to the plll'suit. lImn­
ble as this task may appcar to many minds, it haf03 been at­

tended with a labor truly discouraging and exhausting. I 
uml) llot eVCll now jl1dnlgl~ the belief, that my success has 

been at all proportionate to my wight':-; or my c1Torts. I fccl: 

however, checred by the reflection (is it a vain jJInsion?) that 

other millLl~, of more ability, JOls111'e: and learning, may be ex­

cited to explore the paths, which I ha\'c n~lltUl'cd ollly to point 

out. I beg, in conclu~ion, to address to thc· t.:andor of t.hc 

profession my own apology in thc language of Strykius:­
, Crescit disputatio llostra sub manibus; llnum cnim si ab­

solveri::; jus, pIma se oili.~l'Unt consider::lllda. At nos tempol'js, 

quod nin1i ;:; breve nobis fit, rationem habcntes, accuratius illo 
inquirf'l'c hp.ud possumns. Hine sufIicl'rit, ill prcsens spar­

sisse qUfl'dem saltem adhue jura, quiLlque de iis statlU.lmnS l 

vel obiter clixif;sc.' " 

The following lettcr rcfers to tIllS ",vork :-

TO .J A~n:S .10 UN WII. KI XS( X, ESQ. 

Cambridge, March :?6lh, 18;34. 
'-

:My nEAR 8m·: 

On my return a day 01' two since, from my attendance on 

the annual session of the Supreme Court at vVashington, I 
had the pleasure of receiving the copy of the first and second 

parts of lVIl'. Chitty's late work on tbe Practice of the Law, 

which you so obligingly sent me. I beg to return you my 

:5incerc thanks for this valuable present) and to assure you 

• 

• 
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that I Hhall deem it a peculiar gratification to l'cceive it at 
your hands. As yet, I havp lw.d an opportunity merely to 
glance over its eontellts; but cvcn this hasty view has satis­
ficd. me of its grea.t utility and importance. I havc long been 

• 
familiar with l\I1'. Chitty's labors, but without in any measure 
undervaluing the others, I think thiH may' fairly be deemed 
the most comprchensive for hi::; famc. I am, indeed, quite 
struck by his untiring industry, at. a period. of life when mO:::it 
men arc <.lis!1osed. to relax their efl<.)fts. 

I have just published a new work upon a topic of interna­
tional law, which has not hitherto been systematically ex­
amined in England or Amcrica. It is upon the operation 
of thc Lex Loci, or the Conflict of Foreign and Domestic 
Laws in mattcrs of contracts, rights, and remedies. I send 
herew. h a copy which I hope you will do me:.-the honor to 
allow a place in your library. rrhe preparation of the work 
has cost me a good deal of labor, as many of the materials 
were to be gathered from foreign Jurists, and foreign Juris­
prudence, with which I am not very familiar. But I hav~ 
endeavored to collect what seemed to mOe most useful in a con-
densed form, and hope that I shall not be wholly unsuccess-

• • 

.ful in rendering the subject attractive to th~' Jurists of the 
Common Law. 

• 
In America, there are many occasions for applying the 

principles of the Lex Loci. vVe have already twenty-four 
States in the Union, in which there are already no incon::L­
derable diversity, both of ·law5 and of institutions. And in 
one 'of them (Louisiana) the Civil Law, the Spanish Law, 
and the French Law, cor.3titute the basis of its Jurispru­
dence. One of our recently acquired territories (Florida) 
inherits the same Jurisprudence. So that the contrasted 
rights ~nd remedies under the Civil and Common Law, are 
becoming of not unfrequent occurrence among us. I think, 
too, that the increased commercial intercourse between the 

, 
different ni. ticJns of Europe, is bringing international princi-
ples of this sort IDGre and more into daily discussion and 

• 

.-

-

• 



. 

JET. 55 -;jG.] PROFESSORIAL AND JUDICIAL LIFE. lG7 

nse; so that I trust the work may not be deemed m~l'ely 
• 

theoretical and out of placc for common lawyer:; anywhere. 
1\Iy judicial duties do not allow me mnch leisure, but I 

devote whatever I possess to the steady dischargc of my pro­
fessorial labors. There arc at present upwards of fifty law 
students at onr university, and there are yet many subjects 
belonging to the Dalle Professorship which I am required to 
discuss. I shall be glad to know how f~r your la\v lectures 
in thl- rival colleges ill London ha\"o been successful. 

Believe me, doar sir, 
vVith very great respect, truly YOHrs, 

JOSl::PII STORY • 
• 

Among other letters receivoll hy my father, upon tho 
publication of the firl3t oiliEon of thi:; work, the follo,ving 
arc intcresting : . 

• • N'ew York. April 11th, lS:H . 
l\Iy DE.\R SIR: 

I was in hopes of seeing you on your retnrn from "Vash­
ington, but I despair 110W of ever having that pleasure, unless 
I should be led to visit Cambridge. In your transit to the 
South you hurry from wharf to wharf, because you have 
allowed t.hc least time possiblc to reach vVashingtoll by the 

• 

ti mc the Court opens; and upon your returll, th~ thoughts 
of home (amI. no \vonder, Rnd herc I can sympathize with 
you and forgive you,) impel you through town as if the mob 
of the 6th 'Yard were at your heel~. But at any ratc, I can 
reach you with my pen. 

• • 

'There \vould be plenty of matter for us to chat about jf 
we were together. I have now read and studied thoroughly 
your p;-lmirable Commentary on the Conflict of Laws. You 
are, as llsuai, full and perfect in every part, amI have left no 
collateral, as well as no direct point unexamined. . . . 
You have interested and delighted -me exceedingly, and I 
have perceived and felt the want of precision in eyery in-

-

• 
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stance in which you have illtimttt.ed it, and have endeavored 
to correct my own pa~sage~. I ::;ay there is no ~nch book 
extant. in any single branch or t.he lJaw, so full and clear and 
perfect.; and there \Va~ 110 head of the Law whieh stood 
more in lIeed of such u productioll, giving us all the princi­
ples and reasolling of all the great J mish; of Europe on the 
subject. . . . 

Believe me, truly and atlectionately yours, 
.TA"lES KENT • 

• 

• 
• 

TO nON •• JOSEPH STORY. 

Phila1lelpllia, April aOth, 1834. 

My DEAn Slit: 

I havc just received the copy you have been good enough 
to send me of your new work on the Conflict of Laws, and 
valuable as "it i~, that value is greatly enhanced, in rhy csti­
lllation, .. !Jy the inscription on the blal~k leaf, " from his frienel, 
the author." 

• 
. Y ()u mll::;t not suppose, my dear Sir, that I have let so 
much time pass \vithout. reading this truly curious and in-. 
structivc' volume. I laid my hands on it soon after my return 
from V\1'"ashington, and I assure you I have derived more 
new knowledge from it than from any book I huve seen for a 
long time. A great part of it is absolutely new to me, and 
the various important doctrine~ and principles it tr~ats of arc 
so finely developed,· and so clearly explained, with so little 

.. mystification, that the plainest understanding comprehends it 
with as much facility as the most learned. .' . . 

But I St~ again and again to you, you work too hanI. 
• 

Take care of your health. Y ou h~ve done enough for your 
fame. Attend to your body. . 

. Very truly and respectfully, 
Your servant, . 

• 

Jos. HOPKINSON. 
-

• 

-' - -• 

1 
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TO HOX .. JOSEPll STOP-Yo 

2G l\lay, lS;3L 
My DEAR 8m:. . 

I had the pJemmre of receiving a fc\v days ::;ince your vaIn· 
able present of the Commentaries on the' Conflict of Laws, 
for which, and for the highly gratifying letter by which jt \vas 
accompanied, I brg you to accept my bcst alld warme::;t 
thanks. vYe have, as you well know, no work of n similar 

-character in England, and \vhat is still more to be lamented, , 
we have 110 olle capable of proclucillg ::-nch '[1 work. In the 
course of the long vacation, I hope to make mYf:iclf acquainted 
with its contCl1t~. . . . 

Your faithful and obliged friend, 
I-IEXHY ROSCOE. 

The ncxt lettor is from ~Ions. Fmlix, the accolllplished 
editor of the itevllc l~fJ'aJl[jcJ'e, published at Paris . 

, 

• 

MOXSIEUR: 

TO IIOX .• JOSEPH STORY. 

Pari:" Ie l'i OctoOI'C, 183·L 

• .~ 

Permcttez <iu'nn t~tranger vous temoigne toute In satisfac': 
• 

tion qu'il it eprouvee it la lecture de vos COJJlmentaries of llie 
Conflict oj Laws. Depuis longtems les matieres qne yons y 
traitez ont fait l'objct de mes meditations et de mes re~herches, 
et.je me proposais de publier un travail a peu pres analogr.e 
au votre. Ayant eu connaissance de ce dernier par un article 
de l' American Jurist and Law J.1Iaga.:ine, je ]e fis yenir de 
Londres, et, je dois Ie dire, cet ouvragc n'a pas seulemcllt 
satisfait a mon attente, mais il Fa surpassee. Vous avez 

, 

reduit Ia matiere a des princi pes plus simples et pIns justes 
, 

que ne l'avaient-f(iit vos devanciers. Vons avez mis a proflt 
presque to us les auteurs Europeens qui ont ecrit sur Ia m3.iiere, 
rapproche leurs opinions, et examine it fond tontes les ques-, 
tions. Je viens de publier dans la Be'vue EtranO'cre de LcO'is· 

<:) 0 

·Zation et d' Economie politique, dOllfJe-snis l'editeur, un article 
~ 

" VOL. II. 15 

• • 

.. 
• 
, 

• 

• 

-
.. 
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sur yotrc ouvrnge, afin d'cn faire egalemcnt jonir mes eom­
patriotC'l:; EUl'opeens: lcs l'clniiollS seientifiques ne sont pap, 
encore sl1ffisamment etablies entre les deux mondes pour qUl' 

l'Oll connaisse dans l'un les productions litteraires de l'autre. 
et j'ai cru de mon devoir d'y contribucr u l'egard d'un ouv,rage 
d'unc si eminente utilite que lc vbtrc. Jc joins it la presente 

• 

Ie cahier qui contient' cct article, ninsi qu'un prospectus de 
• • 

llotre publication. Oserais-je, :Mollsieur, vous prier, d'associer 
I 

voi1'o nom 'l ceux des collaborateurs de In Revue Etmngcre 
parmi lesquels vow; trouverez des hommes distillgUCS de 
toutes lcs parties de l'Europe. Nous reccvrions eomme un 
veritable service un article queleonque que yous voudrcz hiell 
Heus faire passer sur un point quc.leonque dc l'orgnnisatioll 
judiciaire ou de la legislation de l'un ou l'autre des i~tatt'-Unis. 

Agr(~ez, IVlonsieur, l'assurance de la haute cOllsideratiOll 
avec laquelle j'ai l'hollnel.1r d'etre, . 

Votre tres humblc ct tres obcissant sCl'viteur, 
• 

• Fun.IX . 

" 

During the next yoar, and aftor a more thorough pe-
<: 

rusal of this work, :Mons. Foolix, in a lottor dated April 
17th, 1835, says, ." _. 

• 

"En lisant votre ouvrage du 'Conflict of Laws' je me 
, 

suis etonne du nombre des· auteurs Europeens dont vous avez 
fait usage; nne grande partie d'entre eux sont memes rarer:: 
sur Ie Continent." • 

• 
• 

I The following. extract from a letter hy .J. Forgllson~ 
Esq., the late eminent Judge of the Consistorial, Court of 
Scotland, and the author of a work on divorce, contains a 

. -
warm recognition of the valuo of these Commentaries on . 
the Conflict of Laws: . ' 

" I have repeatedly and delib~rat~ly gone through the whole 
work of lVlr. Justice Story, which fdeem the most eomprehen-

, 

• 

• 

• 

•• 



• 

, 

• 

• 

, 

" . 

• . , ' -

• 

11~'1'. 55 - 5G.J rlWl~ESSORIAL AND JUDICIAL LIFE • 171 
• 

• 

~ive and candid in our langnage relating to that department 
ut' the law admini::;tered so long by t.he Consistory Court at 
l~~dinbul'gh, and the Conrt of Session, as the Grand Consistory 
of this kingdom. No jurist can peruse it withont admir"atioll 

• 

of ~he illdustry, candor, and learning with whic:h it is composed. 
" • 

" If you can attract t.he attention certainly merited to thi::.:; 
work, it must be useful in dispelling prejndices and exciting 
imitation. For it supplies valuable information, supported 

• 

by a gl'eater body of authorities; .. both in opinions of the most 
\)mincllt jurists and in decit;ions of consi8torial judications, 
than I have before 8eell collected in one voh1 me." 

• 
• 

• • • 
In A'iIgust, 1834, my f:dJlOr publisheu in the New -, 

gnglanu :Magazine, an essay, entitle<1 ,: Statesmen: their 
Haroness nnll Importance," in the course of :which, he 
gives a sketch of the political career of the TIon. Daniel 
"\Veb"ster. The following striking passage occurs in this 

• paper :-
, ' 

" Consistency is, c1oubt1ess~,a quality of no inconsiderable 
'laIne, as a test of character, and often rises into a high virtue. 

, . 
• 

He, who is ever veering ab011t with every wind of doctrine 
• 

and opinion, is possessed of feeble judgment, or feeble prin-
I.~iples, or both. He wants constancy or clearness of r~illd, 
and may often be open to the stronger reproach of a deficie.~ ! 
of morals. As a guide or an example, he is. equally unsafe; 
and it is difficult to say, ~hether he does most injury as a 
friend or a foe, as a supporter .... or as an opponent of govern--, 

• • 

ment. But consistency of character. and consistency of opi-, " -
Ilion are not necessarily identical. Never to change ~m- . 
opinion, would be as remarlmble,' nay~ as unworthy, in a 
wise man, as never to be stable in any opinion. Inflexibility 

c in maintaining opinions Ol}Ce taken up, whatever may be th~ " 
change,3Lcircumstances, and without regard to them, degene- . 
rates illto mIschievous obstinacy and wrong-headed persev('r-

.. 
" -- .. 

• • • 

• • 
, 

• • 

• 

, 
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anec. It would be strange, if a man should never profit by 
hi~ own experience, or by that. of othcrs ; that he ·~houldleal'll 
nothing, and forget nothing; that, at twellt.y, he ~houlll be as 
ripe and correct. as at fort.y. A nel, to bring the case home, 
that when he begins political life, he shonlll be so wise, that 
there should be nothing to learn, and that, ill the most com- . 
plcx and diiTicult of all human' transactions, the constant 

• 
permutations and new combinations of society should. intro-
duce 110 new elements of ouinion 01' action. The statement 

• 
. of such a case carries its own refutation along with it. Bu-

• 

man wisdom is the aggregate of all hum.an expcrience, con-· 
stantly accumulating, and selecting, and re-organizing its own 
materials." . 

The following lettor from 
la tes to this essay: -

Chief .J usticc nlarshall, ro- .. 
• 

• 
• • 

• 

TO JlO~. JOSEPH STORY. 
• 

_ Hidnlloml, October Gth, 1834. 
1\11'" DEAR SIR: . 

011 my return a day or two past from an anuual visit to 
our mountains, I had the re~l gratification of receiving a 
nnmber of the New England :Magazine for August last, col1-
taining an essay, entitled "Statesmen: their Rareness and 
1m PC?rtance," forwarded to me by yourself, and thank you 
truly for the real pleasure afforded by its perusal. 

The justness and solidity of its sentiments, the dist.in­
guished individual who is selected as an example of the real 
statesman, and the kind notice taken of an old friend who is 
uncler so many obligations to you, designate the authoi· as 
certainly-' as if his name had been affixed to the work. 

It is in vain to lament, that the portrait which the author has 
drawn of our political and pU!ty men, is, in the general, true. 
Lament it as we may, much as it-may wou:nd our val~:ty or our 

. prid~, it is still~ in the main, true; and will, r fear,_ so remain. 
• • 

, . . . In the South, political prejudice is too strong to 

• 

, . 

• 
•• 

• 



• 
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yield to any degree of merit; and the great body of the lHl.tion 
eOlltains, at least appear::; to me to contlin, too much of the 
:-;ame ingredient. rro mcn who think as you and I do, thc 
prc8cnt is gloomy enou.gh ; and the future presents no cheering 
prospect. The struggle now maintained in every State in tlv::. 
Union seems to me to be of doubtful issue; but should ·it 

I\. 
Terminate .co'ntrary to the wishes of those who support t.he 
t~llOrmom; pretensions of the Executive, should victory crown 
the exertions of the champions of constitutional law; what 
serious and lasting advantage is to be expected from this 
result'! In the South (things may be less gloomy wHh you) 
those who support the Exoecntive do not support the Govern­
ment. They sustain the personal1)ower of the President, but. 
labor incessmitly to impair the legitimate powers of the Go-

• 
VCl'llment. Those who oppose the violent and rash measures 
of the Executive (many of t.he;m nullifiers, many of them 

• 

~eceders,) are generally the bitter enemies of a constitut.ional 
, 

government. IVlany of them arc the avowed advocateB ~of a 
~. ~~ 

.league; and those who do not go the \vhole length, go great. ° 

part of the way. What can we hope for in such c.;i.rr:umstan- . 
ees'! As far as I can judi: ~;·tli(~ Govcrnmcllt is weaJwned, 
whatever party may prevail. Sucl! is the impressj~ll I receive 
from thc language of those arouml"me. 

Befo[.c·leaving Richmond .I had finished your treatise OIl 

" 'rhe Conflict of Laws," and am much pleased \vith it. I 
was a good dcal surpri:3cd at the diversity of opinion among . 
writers Oil the general law of Continental Europe. I was 
surpri:3cd to find that there were still more 9.gJ1Q.!ful questioll~ 

• 

. growing out of the civil than out of tile common law. I 
wonder, too, huw you ever have performed so laborious a 
task. You certainly loyc work for its own sake. . . . 

• 
• 

With us the natural atmosphere has been as stormy, as __ 
tempest.uous, and in all respects as extraordi.nary as the 
political. Yet, I remain in good health, and i. '" nS1UJ \ 

• 

Your faithful friend, 
J. MARSIULL • 

- • 
• 

• • 
• • 

• 

• 

• 
• 

• • • • 
• 
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rrhe next letter, 'with the accompanying 1'e111arks, was 
in n,nswerto ~ letter from ~lr.l1ancroft, nskingmy fa~her's 

• 

views upon the question, 'whether lJY the charter of the 
~:IassacllUt;etts Colony in IG~8, ii'ooLlom of religious wor~ 
ship was guuranteed. . 

TO UEOIWE llANCHOFT, ESQ. 

Cumbridgc,...April 2Gth, 1834. 
DEAR Sm: 

The substance of the following remarks was put on paper 
• 

as soon after I had the pleasure of your letter as I could 
obtain Chalmers and Hazard. But my engagements have 
prevented me from giving them this precise form until the 
present time. If th ware of any usc to you, I shall be truly 
gratified .. 

.delieve me, very truly yours, 
JOSEPH 

:P.E;\lARKS. 

• 

STORY. 

Chalmers (Annals, 141) is certainly right in saying that the 
charte~ of 1628 did not spontaneou~ly grant to the eoloni~ts 
the freedom of religious worship. He is inaccurate in stating 
'that the charter 'required the oath of supremacy to be admi •. 
nistered to em~grants to the colony. It only autlwrbcd such 
an oath to be administered . 

• 

Dr. Robertson's language (Hist. of 'America, b. 10,) is not 
• 

quite open to the same object.ion. He is right in suggest-
ing that the King by that charter did hot hold out any 
hopes of indulgence with respect to their religious scruples, 
and the charter certainly does provide (though it· does not 
require) the oath of supremacy to be administered. 

Grahame, (vol. i. 244, 245,) who in this respect follows 
Neal, (Hist. of N. Eng. i. 124; Rist. Pmit. ii. 210,) insists 
that the charter did bestow upon the grantees and emigrants 
the amplest liberty to regulate their worship by the dictates 

• 

• 

• 

• 
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of their. own cplisciellcc, and he endeavors to support this 
opinion by rea~ons, in a juriclical vicw; wholly unsati~fadory. 
lVly reasons for ~o sayillg, are these: 

1.: 'l'llt'}'e i::; not a single clause in the charter which in the 
_. -.. L 

slightest manner alludes to, or confers the privilege of frc{'dorn 
of worship; nor can it be implied by any reasonable construc4 

• 

tion from any clauscin the'charter. 'rhe gencral rule of law is, 
, 

that royal grants are not to be enlarged by implication; and -, . 

there is no pretence'to say that the silence of a charter upon 
. a subjeet give~ by implication any privilege or right whieh its 

own terms do not eOllvey on th~t subject. The ehartcr~ of 
. municipal corporations (and the colony chartcr created a 

municipal corporation) never are construed to confer any 
privileges but those which are expressed, or which arise by 
necessity fronr ·those which arc expressed. How can any 
one pretend, that a single clause in the charter required by 
necessary implication religious freedom for its execution? If 
there had been an express prohibition of that freedom, every 
power was in its nature equally capable of just execution . 

. ~ 

In the subsequent colonial' charters, where religious freedom 
was intended, it was expressly provided for. It would, there­
fore, in a legal view, be sufficient to say that the omission to 
guarantee religious freedom, left it unprovided for and unpr04 
tected. 

2. The laws of England at the time of the grant of the 
• • 

charter, and for ages before, denied any religious freedom to 
its subjects. These laws were in force as to all subjects of 
the realm, whether they were in the realm or in the colonies, 
unless some special exemption was given. rrhey were in 

, 

their nature applicable to colonies, as well as to the mother 
country. The charter confers on the colonists the rights and 
privileges of subjects, but it docs not confer on them greater 

, 

rights and privileges than subjects possessed; Unless, t.hen, 
there was some dispensation in regard to the laws of non-

• 

conformity, in favor of the colonists, those la\vs bound them. 
Who, that l~nows the arbitrary maxims and intolerant princi4 

• 

, 
• 

• 

• 
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pIes of that age, can for a moment belicve that Charles 1. 
wonld confer a privilege upon the colonists in violation of 
the laws of non-conformity? What Dr. Robertson says on 
this subject, in his note, is to ~y mind irresistible, (as to 
moral probabilities,) if we were driven (as we arc not) to 
consider them. 

• 

:3. The charter not only does not confer the privilege Q(. 

religions freedom, but there is negative proof that it was 
• •• 

ne\~er so illten~cd. Religious Ire(~dom could 110t be coniei'Ted, 
~ < 

unless by some colonial ordinances and laws. Now, the -< ... -
cojonhl-~authorit.ies were not authorized to make any ordi· 

< 

nanccs or laws inco!1sistent with those of England. On the 

•• 

contrary, the express restriction is, "so that such laws and . < 

ordinances be not contrary 01' repugnant to the laws and sta· 
tutes of this our Realm of England." Here, then, is an 
express prohibition to pass any laws repugnant to those of 
England, on the subject of non-conformity. Where, then, is 
the ground of asserting the right to provide for l'eligio"ns free­
dom? How could the colonial authorities, under such a 

• 
charter, establish a new form of church government, unknown 
to, and unsanctioned by the laws of England. 

4. I go furthe: and say, that the colonists never thcmselves 
contempiated thc establishment of a gel~eral freedom <:,>f reli­
gious worship. rrhey were quite as far from saHctioning the 

" 
t.oleration of differences of religious opinion, as the Chureh of 
. Bngland or the King. The oa~h of supremacy \~s not 
aimed against dissenters, but against Papists. 'l'he dissent-

- < 

ers never (that I remember) complained of that oath. 'I'hey 
hated the hierarchy of Rome with as much intensity as any 
churchman of the Episcopal establishment. The whole his­
tory of the oath of supremacy shows t4at its sole object and 
application were against Papists. The power, therefo)",', to 
administer the oath of supremacy was equally as accepta­
ble to the colonists as to the crown, since it gratified bot.h by 
enabling th..::m to excl~de Papists from the Colony. It de-, 
nionstrates, also, that universal religious toleration was never 

• • 

• 

< 
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dreamed of by either. That oath was authorized to be !ll;mi­
ni::;tered not only to subjects ([or that could always be done) 
but to strangers desirous of becoming subjects and colonist::;, 
and the oath vf allcgiancp was in regard t~ the lattcr (:;1'ran­
gel's) indispensable to establish that they were dcsirom; of 
becoming subjects o[ the crown. It was the proper test of 
allegianee. The oath of supremacy seems to me to have 
had 110 bearing on the Pl1l'itans, either as a restraint upon, or 
an elllargement pI, the religious privileges of the Pl1l'itans. 
'J.'hc ·charter of 16~20, to the Council of Plymouth, shows, that 
the sole object of the oath of supremacy which that charter' 
authorized the-·President of t.he Council to administer, was to 

• 

. exclude Papists. I do not doubt that the clause of the char-
ter of 1628 was taken frul11 it. 
. The language of 1. Story's Commentaries, 49, so far as it 
states that the monarch iilsisted upon" an adminbtrati'on of 
the oath of supremacy h. ·lny person who stlOuld inhabit the 
colony," is inaccurate. He did not l.nsist, but simply em pow-

• 

creel. But ill all other respects, I adhere to the doctrines 
contained in the paragraph, (~ 6.:1,) and I wholly dissent from 
Grahame's notions. It is to me of no COl1"3eqnencc that the 
Puritans always acted upon a different cpnstrnetion. They 

• 

disregard cd the charter in all other respects in which they 
did not find it convenient. ,\Vhere did they get the authority 
to remove the eharter to l\'Iassachusctts, and to exercise all 
its powers trr&e? . 

The view suggested by .my father was followed by . -. 
~ir. Bancroft in his lIistory of the United States; and 
in a note to his IIistory, (yol. i. p. 373, 1st edit:) says, 
"I have w.ritten with confidence, because 1 have been 
fa vored with ~n ample, and, to my mind, \i:\, conclusive 
opinion on the subject from the author of the Comment­
aries on the Constitlition of the United States; whose 
opinjons derive their weight less from his' eminent sta-

• 
• 

• • • 

• 

• 

-.. • 

• 

• 
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tion than from his 1)1'ofou11(1 learning and genius. The 
Bnropean who would unc1erstan<1 our form o~ Govern­
ment, must study the Commentaries of Story." 

A proof sheet of the passa.ge relating to this matter, 
which was sent to my lhthel', elicited the following :1n-
swor: -

'1'0 GEOH,GE BANCROFT, ESQ. 

Cambridge, May 15th, 1834. 
J\iy nEAR Sm: 

I have had the pleasure, of receiving your letter, and the 
accompanying proof sheets. It is with no small interest, that 
I have perused them. The text of your most important his­
torical work appears to me to stand clearly and critically right 
throughout. It agrees entirely with my ~own views of the 
facts, and I can perceive nothing to be corrected or altered .. 
Allow me to add, that, judging from this specimen, (which I 
dare say is consonant with the general structure of your text) 
I think your work will be very interesting and useful. You 
have infused into it a very spirited, chaste, and vigorous nar­
rative, and your brief but striking notes are at once satisfac­
tory and illu~trative. I am a great friend to running com­
mentaries of this sort. 

Belir-ve me very truly and respectfully, 
Your obliged friend, 

JOSEPH STORY. 

Upon the lJu'Qlication of the first volume of this 'Vork, 
my father thus expresses his opinion of ;ts merit: -

" 

TO GEORGE llANCr.OFT, ESQ. 

Cambridge, November 15th, 1834. 
DEAR Sm: -, 

Your first volume of American History meets general 
praise; and I can personally congratulate you upon its suc-

I 
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of the follo\ving purport, and as you always take an interest 
in law concerns, I have taken the liberty to note them down. 

I am most sincerely, your 
Friend and devoted servant., 

JAMBS KENT. 

"; I submit the name of a gentleman, who has largely COll­
tributed to elevate the judicial cl:aracter of the Courts of the 
United States; and who recently, as a Collegiate Professor, 
has inst.ructed and delighted us all by the erudition and skill 
with which he has explained the History and Principles of 
the Constitution of this country, as wcll as illuminated the 
paths of our profession. 

" vV c have long been accustomed to receive with diffidence 
and submission the authority of vVestminster Hall, and espe­
cially to contemplate with wonder, if not with despair, the 
massy piles of Gothic lore and court-law learning accumu­
lated by the civilians of Europe. But some of the treatises 

• 

as wen as decisions of the gentleman to whom I have alluued, 
arc well calculated to teach our trans-Atlantic teachers. 'rhey 
are monuments Jf industry as indefatigable, of researches as 
exhausting, of penetration equally profound, and of deduc­
tions still morc clearly and accurately drawn. 

"It is gratifying to behold so much diligence and learn­
ing sustained by a solid and cGITlprehensive understanding; 
guided by a vigorous and severe judgment; enforced by 
masculine eloquence, adorned by classical taste, alld aCCOl11-
l)anied with liberal views, purity of heart, integrity of con­
dl:ct, an ardent attaehment to the institutions of our country, 
and a generous and almost chivalric devotion to the honor 
anJ dignity of the science of jm·jsprndcnce . 

. "I give you the llame of l\IH. Jl'STICE STORY." ; 

, 

• 





" 
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occupy a volume of four hundred or five hundred pages. I 
.....-
shall follow your .. example of ascending to the sources . 

• 

I am sorry for thc controversy between )\'11'. vVheaton and 
Peters, and did all I could to prevcllt a public discussion of 
the delicate :mbject of copyright, in \vhieh we all have so 
deep an interest. The opinion of the CJurt as to the point 
of the Common Law right of copyright, is founded, (at least 
in the judgment of Mr. Chief Jnstice l\'1arshall and myself,) 

" 

upon the' same reasoning as that of 1\11'. Justice Yates, ill 
Burrow's Reports; an argument, which we think is unan­
swerable, or that has not as yet been answered. The strict 
construction of the statute of Congress we adopted with vast 
reluctance, but after turning it fully and freely in om minds, 
the majority of the court did not' see how they conld give 
any other construction to it. I wh;h' Congress would make 
some additional provisions ull the subject, to protect authors, 
of whom I think no one more meritorious than :Mr. 'Vhea­
ton. You, as a Judge, have frequently had occasion to kno\v 
how many bitter cups we are not at liberty to pass by. 

Believe me most truly and affectionately yours, adding 
only that yom' views of politic::: and men run exactly ill the 
same mould as mine. 

JOSEPH STORY • 

• 

The case allur1ell to in this last letter is vVheaton ?-'. . , 

Peters, (8 Peters's R. 5Ul,) in which it was held, among 
othlr things, that an author has no copyright by the Com-

, 

mon Law, but only hy the statute. 
During this year the death of ~1r. Justice Johnson 

. occasioned a vacancy in the Supreme Court of the 
United States, which was supplied in the succeeding 
year by the appointment of M:r. vVayne. In conse­
quence of the infirmities of age, Mr. Justice Duvall also 
resigned his position on the Bench in the early pa.rt of 

• 

. -"" " . 

" 
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of government has been selected, and one in which all 
• 

guards against danger or ruin are dispensed with, except 
the intelligence and virtue of the people, he argues that 
it here becomes peculiarly the duty not only of the 
st.atesman but of every citizen, t.o make its -principles 
and operation a subject of study; and in this connection 
he speaks of the peculiar dangers to which a republican 
government is exposed. lIe then proceeds to set fort.h 
the pr~),Cticability, as well as the propriety, o( teaching 
the science of government as a branch of popul~i' educa­
tion, and thereby preparing the way for such an under­
standing of its general principles as to secure intelligent 
legislation; insisting that though a thorough mastering 
of this subject requires a whole life of laborious diligence~ 
and can be attained only.by the highest class of minds, 
yet that the general principles of the Constitution of the 
United States, and the appropriate functions of the vari­
ous departments may be easily taught and compre­
hended. 

" I am not aware," he says, "that there are any solid objec­
tions, which can be urged against introducing the science of 
government into our common schools, as a branch of popular 
education. If it should be said, that it is too deep and diffi­
cult for the studies of youth, that objection assumes the very 
matter in controverGY; and, if the observations already made 
are well founded, it is wholly indefensible. If it should be 
said, that it will have a tendency to introduce party creeds 
and party dogmas into our schools, the true answer is, that 
the principles of government should be there taught, and not 
the creeds or dogmas of any party. The principles of the 
Constitution, under which we live; the principles, upon 
which republics generally are founded, by \vhich they are 
sllstained, and through which they must be saved; the prill-

• 
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able than that, whel'e labor hus no reward, property no 
security, and domestic life no tranquillity? where the slave 
is compelled to kiss the chain, which binds him to wretch­
edness, and smile upon his oppressor, while his heart is 
writhing in agony? Let not Americans forget, that Greece, 
immortal Greece, has been free; al,d yet, thousands of 
years have ah-eady rolled ever her servinlde; that Italy, 
beautiful Italy, has been free; but where is now her republi­
can grandeur? The Apennines still lift up their bold and 
rugged peaks; the sun still looks down upon her plains with 
a warm and cloudless splendor; but the spirit of liberty is 
not there; and Rome has become, as it were, the vast sepul­
chre of her own perished' glory. 

"But, independent of the grave considerations, already 
urged, in favor of the introduction of political studies into 
our system of popular education, there are other collateral 
advantages, which should not be wholly passed by. 

" In the first place, there are no st.udies better fitted to dis-
. cipline the mind, or to accustom it to severe and close invest­

igation. They combine, in a very high degree, the specula­
tions of philosophy with the varied events of history, and 
increase the separate interest of each. They have a ten­
dency to enlarge and liberalize the mind, by familiarizing it 
with comprehensive views of men and things. They are 
capable of an indefinite expansion and variety, such as may 
employ the whole leisure of the most retired scholar, or suit 
the short and hasty intervals of the man of business. They 
gather up new materials in the daily intercourse of society; 
and, at the same time, they enable us to expound its appa­
rent anomalies, and classify i~ varied results. 

" In the next place, t~,ey-41~v,/ a powerful tendency to coun­
teract the rash and hasty juc!!gments, which youth and inex-

''--perienc.e naturally produ,ce in \arcient-a,nd inquisitive minds. 

of theory, in the earlier stages of life. It not only flatters 
that pride of opinion, which results from a supposed mastery 
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of important truths; but it gratifies that fresh and vigorous 
confidence, which hopeth all things, and believeth all things. 
The severe lessons of experience do, indeed, generally, cor­
rect, or demolish these visionary notions. But they often 
come so slow, that irreparable mistakes have been already 
committed; and the party is left to mourn over the blight of 
his own ' pro Sftects;' or the impending dangers to his country. 
Nothing can have a more salutary effect. in repl'c:5sing this 
undue pride and confidence than the study of the science of 
Government. The youth is there taught, how little reliance 
can be placed upon mere abstract speculations; how often 
that, which is theoreticnlly trne, becomes practically mischiev­
ous; how comp1icated is the machinery, necessary to carry 
on the operations of a good Government.; how many nice 
adjustments are required, to give full play and activity to the 
system; how slow every change must be, to be safe, as 'well 
as improving; an,d~ above all, how often the wisest states,·, 

.. -,---_ .. 
men, the truest patriots, and the most profound reasoners, 
find defects, where they had least suspected them; and their 
labors, begun with energy and confidence, end in disappoint­
ment and mortification. Nay, systems of Government, which 
have been apparently reared witlrconsummate skill and solid­
ity, have often been found buried in ruins, before the cap­
stone has been placed upon them; and, while the architect 
has been still gazing on his own work, he has become the 
first victim of its ponderous magnificence . 

. " . 

!;~t~, Considerations of this sort cannot wholly escape an in-
g~l'nuous youth, upou the most cursory examination of Go­
v~~nment, 'as it is read by the lights of history. They will 
naturally inspire caution, if they do not awaken distrust; 
and when, at every step of his advancement in political stu­
dies, he finds himself compelled to surrender some imagined 
truth, to discredit sorrie popular dogma, and to doubt some 
plausible theory, he cannot but profit by the instructions 
which they hold out, and the admonitions which .. they silently 
inculcate. A nation, whose citizens are habitually attcntive 

• . , 

• 
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to the principles and workings of Government, may some­
times be betrayed; but it can scarcely be ruined. At least, 
it cannot be enslaved, until it has sunk S0 low in corruption, 
that it will hail the presence of any tyrant, to escape from 
the terrible scourges of anarchy. .' "\ r·-' 

• 

" But it may be ~ked, and this is the last topic, on which 
I propose to address you: In what mode is the science of 
Government to be taught in our common school::;? The 
answer may be given in a few words. It is by the introduc­
tion and constant use of suitable elementary works, which 
unfold the principles of Government, and illustrate their ap­
plication, and in an especial manner, with reference to the 
forms of the American Constitutions. Such works should 
not only be read, but be studied as class-books. The in­
structor, if he possess common skill and ingenuity, may 
easily make them, not a dry task, but an interesting exercise . 

• 

By bringing constantly before the school, in the course of 
reading, and recitation,' and occasional explanations, the 
leading principles of Government, he will gradually make 
the pupils familiar wit.h their bearing and value. They may 
not at once arrive at the various truths, whic1

1 are designed 
to be taught; but they wal silently master them. And by 
the time they have passed through the usual preparatory stu-' . 
dies of the school, they will .have acquired a stock of mate-" 
rials for future use, of inestimable value a stock, which ' 
will furnish perpetual sources for meditation, and enable 
them to lay a broad foundation for the due discharge of the 
duties of private citizens, and the more arduous employ-

• 

ments of public life. . . . 
"I shall conclude this discourse with a ~ingle sentence, 

borrowed from the great WOl"k of Cicero on the Republic, 
the most mature, and not least· important, of his splendid 
labors a sentence, which should 'always be present to the 
mind of every American citizen, as a guide and incentive to 
duty. 'Our country,' said that great man, 'has not given us 
birth, or educated us under her law, as if she expected no 

• 

• 

• 

• 
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succor from US; or, that, sceking to administer to our COll­

venience only, she might afford a safe retreat for t.hc indulg­
cnce of our ease, or a peaceful asylum for our indolence; but 
that she might hold in pledge the various and most cxalted 
powers of our mind, our genius, and our judgment, for her 
own benefit; and that she might leave for our private use 
:,;uch portions only, as might be spared for that purpose." 

It 'vas with these vie,,'s, that my father subsequently 
prepared a little book for the use of schools, called" The 
Constitutional Class Book," in which the principles of 
our government are familiarly and agreeahly explained, 
and which was published in ,- Tho School Library," and 
introchwe'u as a text-book into various schools. 

In consequence of the increased growth of the Law 
School, as well as for other considerations, Oharles Sum­
ner, Esq., took charge of some of the departments in tho 
Law School during my father's absence at Washington, 
in tIle winter of 1835, (as well as during the two suc- ., 
ceeding years,) and lectured to the students. The fol­
lowing letter, alluding to this fact, is expressive of the 
ltffection and esteem of my father for his friend:-

TO CHARLES SU~INER, ESQ. 

'Washington, February 9th, 1835. 
'i\Iy DEAR Sm: 

I rejoice that you havc gone through the ordeal of your 
, 

inauguration, and fairly through, and are now acclimated in 
tte Law School. I never had any doubt upon the subject. 
Your success (fot' so I leaI'll from Mr. Greenleaf) has been 
coinplete, and C\'cry way gratifying. I hope this is but the 
beginning, and that one day you may fill the chair which he 
or I occupy, if he or I, like autocrats, can hope to appoint 
our successor. 

• 

, 

• 

• 

• 

, 
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As to your questions, I say, (1) a neutral may lawfully 
:c:;ell ammnnition to a belligerent. It is treated practically 
(not that theoretically it is right) as a rightful aet of the 
neutral giving a right to the belligerent to caNure and con-

-,~ ~-

demn. It is a conflict of rlghts, in which each -par y may 
struggle for victory. I wish thc rule werc otherwise, as it h; 
in sound morals. (2) The like answer governs the second 
question. It is lawful to sell to a merchant VC::isel, and for 
hcr so to do. Still, it is an act contraband' of war, and thel~~­
fore the merchant vessel may be seized and condemned 
thcrefor by the antagonist belligerent. But you are to un­
derstand that there is this qualification to both principles, 
that it must be the case of a neutral selling ammunition to a 
belligerent; not a belligerent selling to his country's enemy . 

• • • • • • • 

Your affectionate friend, 
JOSEPH STORY. 

At this time, the health of Chief Justice Marshall 
began visibly to fail, and my father saw, with great 
gloom, that he was soon to lose one of his oldest and 
dearest friends. From the moment that he had taken 
his seat on the Bench, there had been a reciprocal 
respect and affection between him and the Chief Justice. 
On constitutional questions their views had been similar, 
and they had labored together in upholding the same 
doctrines. ]\iy father's feeling for him fell little short 
of reverence, and he looked forward to his death with 
gloomy forebodings, as an irreparable loss to himself 
pe:rsonally, and as removing one great pillar from the 
support of the Constitution. Of all the Judges who 
had constituted the Court when my father first came 
to the Bench, the Chief Justice alone remained. One 
after another his early friends and associates had passed 
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away, and his affections and prejudices ,vere with the· 
past. It was in ,t.his spirit that some of the following 
letters were written, the first of which was addressed 
to :Miss :Martineau, during her journey through the 
U nitcd States. 

'fO "ass MARTIXEAU. 

'Vashington, Fehruary 14th, 1 e:3!i.' 
My DEAR MISS MARTINEAU: . 

I have commlted the Chief Justice rc;.;pecting your route. 
He says that from Alexandria to Fredel'iclu~burg is about • 
fifty-two miles, and from Freclerick~burg to nIl'. IVladison's 
about sixty miles. 'l'herc is a stage coaeh leaves Fredericks­
burg for Orange county, which passes near 1\11'. IVladison's. 
But how often it goes, and thc days on which it goes, he docs 
not know. He says that if the present frost continues, you 
will not find the roads bad, and that you will arrive at Frede-
ricksburg by early evcning. 

So much for business; and no\v 1 mnst tell you (\-'\That 
gratified me exceedingly) that the Chief Justice asked me if 
I thought a letter from him, like that which I told him I 
wrote for you, would be acceptablc to you and 1\Ess Jeffery . 

• 

(I have it right at last.) I did not hesitate to say that it 
would; and he replied that it would afford him great pleasure 
to give it. His offer was purely his own suggestion, and as 
such should be viewed by you. The letter accompanies this. 
He could give no better proof how highly he esteems you. 
vVhen I tell you that he i::; one of the greatest minds which 
America has produced, and is equally distinguished for his 
purity, his sterling integrity, his pat.riotism, his warm affec­
tions, his benevolence, and his undying veneration and enthu­
siasm for your sex, yon will not fail to appreciate my feelings 
in regard to this compliment to you. There is no one on 
earth whose friendship I value more than his; there is no one 
whose praise is to me so touching and so dear. Pray keep 

• 

• 
• 

-
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his letter; it is the memorial of a man of eighty, still in the 
full possession of his glorious mind, and whose death, when­
ever it may happen, will cause a sensation in America, une­
qualled except by that of vVashington. 

You ]mow not how much YOll delighted me last night by 
your sketches of your life and pursnits; your calamities and 
your noble triumph over them. I pray God to preserve you 
many years as a blessing to your country and to the world. 
Nevel' forget that there are thousands of bosoms in America 
which will beat high whenever yonr voice speaks to them 
from the other side of the Atlantic. . . . 

I hope to see you to-morrow to bid you good-bye, but if 
I should not be able to do so, from any unexpected circnm­
Htanccs, pray remember that I now say, hl the simplicity of 
phrase of the olden time, to Miss Jeffery and you, God speed! 

. Very truly yours, 
JOSEPH STORY. 

TO nON. ,JUDGE FAY. 

Washington, March 2d, 1835. 
My DEAR FmEXD: 

(For so it is pleasant to call one whom I have known so 
long and so well) I have not written to you before, because 
there has been nothing passing in this strange city worth 
relating. Nevertheless, as I wish to stand acquitted of all 
supposed neglect, I take this clear cold morning to write to 
you. 

The state of public affairs is any thing but satisfactory. 
1'he President is exceedingly warm for a war with France, if 
he could get Congress to back him. The Senate, (in these 
times our sole security) it is well known, would steadily 
resist him. But the House would be as pliant and supple as 
he could wish. Nothing is more extraordinary than the fact 
that the House of Representatives, so often lauded as the true 
protector of the rights and interests of the people, is ready, 
under the strong bonds of party union and executive patron-
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age, to yield up both. ~rhe duration of their oflice is ioo 
short to secure indepcndenec of action, and the elections arc 

too much under the power of mere demagognes. Hence the 
gradual change of public men, from a lofty firmness to a tem-
porizing policy. . . . 

You. will be surprised at the credulity alld extravagance of 
the President about the Poindexter affair; and the a:ssas:;ina­
tion intended by Lawrence. ~ehe report of the Senate on the 
subject was unanimously agreed to by the committee, and 
shows the 'whole charge against Poindexter to be (what every 
man of sense knew it must be) utterly withoht foundation. 

"\IVe are approaching the close of the session of the Court, 
and have not had any vcry jnteresting business beforc us, 
though the argumellts have been long and intricate; but we 
have now a case from Florida, involving a claim for one :niI~ 
lion two hundred and fIfty thousand acres of land, which has 
been under argument eight days, and will probably occupy 
five more. Yet I firmly believe that it ought not to have 
occupied one third of t.he time, to have developed all the 
merits. But this is the very region of words; and AmerI­
cans, I fear, have a natural propensity to substitute them fot' 
things. 

Chief Justice l\'IarshaIl still possesses his intellectual pow­
ers in very high "igor. But his physical strength is manifestly 
on the decline; and it is now obdous, that after a year or 
t\VO, he will resign, from the prc:;sing infirmities of age. Of 
course this is mere conjecture, and I should not choose to 
say so to anyone abroad. What a gloom will spread over 
the nation when he is gone! His place will not, nay, it can­
not be supplied. 

Good-bye. Give my love to your wife, and believe me, 
lVlost truly and aflectionately yours, 

JOSEPH STORY. 

VOL. H. 17 

• 
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'1'0 IUCIL\I:D PETER:;, ESQ. 

Cambrillgc, May 20th, 1835. 
My DEAR ISm: 

. . . . '1'he sixth volume of Mr. 1\lason'8 Reportf:: 
is now in press; but in consequence of his various engage. 
ments, (having the care of several estates,) he has concluded 
to l'elinquish the volume to our friellu 1\'11'. Sl1lnner, by whom 
it will be immediately published, and you shall have the 
sheets as they are printed. rrhe volume will constitute the 
first volume of "Sumner's Reports." I wish you to prepare 
your Digest; it will be a most va.luable addition to our 
libraries. And I am anxious that you shoulu not rely upon 
any existing Digest, but make it by reading and marking 
with a pencil all the important diclct and principles yourself, 
and then examine the Digests of other persons, to see if 'aught 
is omitted; it will make a very stout volume. 

I have not written to the Chief Justice on the subject of 
his health. I know and have long known all his complaints, 
thcir nature aHd character; I have therefore the deepest soli. 
citude when I hear that hc is more indisposed than usual. 
Yet I fear to appear to him too solicitous on the subject, lest 
it should give him uneasiness, and perhaps precipitate his 
quitting the Bench. His health is visibly declining, but Jlis 
mind remains perfect. I pray God that he may long live to 
bless his country; but I confess that I have many fears whe· 
ther he can be long with us. His complaints are, I am sure, 

• 

incurable, but I suppose that they may be alleviatcd, unless 
he should meet with some accidental cold or injury to ago 
gravate them. Of these, he is in perpetual danger, from his 
imprudence as well as from the natural effects of age. 

'rhe Baltimore Convention has not pi'oduced much sensa· 
tion here. vVhethel' it has elsewhere I do not know. For 
myself, I look to the future with diminished hope and sub· 

• 
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tlued confidence. I fear that my country cannot. be forewarned 
of its dunger, so as to provide for the safety and permanence 
of its institutions. vVhen the Government shall be once 
thoroughly organized upon the system of party and patroll­
age, it will become so corrupt, that it will be vain to hope 
for refor111 01' glory. 

Give my kindest regards to lVII's. Peters and your daugh-
ters, and believe me, . 

Very truly and affectionately, yours, 
JOSEPH STORY. 

In t.l1O early part of this year, Andrew Dunlnp, Esq., 
resigned the offico of Attorney of the United States for. 
the District of ~iassachusetts, after having filled it for 
some years with much alJility. This ·was t.ho occasion of 
the following correspondence:-

• Boston, :March 23d, 1835 . 

To Mr. Justice Story, of the Supreme Court of the Unitc(l States, and 
Jll(lge of the First Circuit, and the Honorable John Davis, Judge of' the 
District Court of the United States for the District of Massachusetts: 

, 

In consequence of the state of my health, r have consi­
dered jt my duty to the Government, and to myself, to resign 
the office of Attorney of the United States for t).1e District of 
Massachusetts. 1'he official connection which has subsisted 
between us, so harmoniously, never disturbed by a single in-

'" ~. 

tcnuption, has now ceased. But my recollection of the con-
stant kindness and respectful treatment which I have expe­
rienced from your Honors, will never cease ,vhile my heart 

• 
can beat with a grateful emotion. The official statioh which 
I have held has afforded great opportunities for professional 
improvement, and the time I have held it has been the hap­
piest and proudest period of my professional life. Among 
my most earnest hopes, is cherished the wish, that the life 

• 
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and health of each of you rnay long be preRcrveu. I present 
your Honors, most affectionately, my farewell respects. 

• 

DEAR Sm: 

I am, very respectfully, 
Your obcdient servant, 

ANDHEW DU~LAr • 

TO ANDREW DUXLAP, ESQ. 

Boston, March 2Gth, 18:35. 

It i:-; with great regret I have learned that you have deem­
ed it neccssary, on account of t.he state of your health, to 
resign tbe office of District Attorney. During my ofI-icial 

-.~ 

intercourse '\ . 11..-JoU it has been a very great satisfaction to 
~~ . 

me that I have never kno\\'n, cven for a moment, the slIght-
est interruption to that respcct, kindncss, and confidence, 

• 

which are so important in the discharge of the duties of our 
respective stations. And I take sincere pleasure in adding, 
that the able and elevated manner in which yon have per­
formed all your duties, has been such as constantly to allevi­
ate my labors, and to secure my lasting esteem. In taking 

, 

leave of you in the office, which yon havc held with so much 
honor to yourself and benefit to our country, I avail myself 
of the opportunity of bearing a voluntary testimony to the 
learning, fid.elity, impartiality, and integrity, which have 
marked every step in your progress. I shall never forget the 
valuable services which you have thus secured to the public, 
and the solid foundation of professional fame which you 
have relred. 

I trust that your health will again be speedily restored; 
and I aSfmre you that I shall ever cherish the liveliest wishes 
for your health, happiness, and fame. 

I am, very truly and respectfully, 

• 

Your obliged friend, 
JOSEPH STORY • 

]) Gring this year, :Ml'. Professor Greenleaf wrote for 

• 

; , 

: , 
i 

, 
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tho Amoric[Lu Portrait Gallery, a short biographica.l 
l)ketch of my Htther, to aCCCmp[LllY an engrn;ving which 

• 

was intended to represent him. The biogra.phical sketch 
was n,s good as the likeness accompanying it was poor, 
a.nd greater praise it is not easy to hestow. In respect 
to the manuscript of this, which was submitted to my 
fhthcr, the following letter was written:-

TO Sr;\rox GREENLEAF, ESQ. 

April 15th, 1835. 
My DEAR Sm: 

I have read over with great interest, and (as you may 
well believe) \vith the truest gratification, your manuscript. 
I think it one of the most finished and elegant compositions 
I ever read. I am only too conscious, that the main attrac­
tions of the picture you have drawn are due to the sldll and 
touching kindness of the artist. I have no pi"p.tence to claim 
half the merits which your friendship ascribes to me, and 
have only the fear that the public will but too readily discerll 
the defects in my title. But I can truly say, that except so 
far as this consciousness increases my solicitude, the Biogra­
phy is every thing that would gratify my heart, both in its 
:-;tyle and its sentiment. 

I am, most affectionately, yours, 
JOSEPH STORY. 

The extradition of Fugitives from .Just.ice, by foreign 
(~ountries, forms the subject of the next letter. _ 

TO JIOX. EDWAHD EVEHETT. 

Cambr.idge, .Tunc 6th, 183.). 
)[ Y DEAR SIR: 

In reply to your letter of the 3d instant, containing the 
remarks of Baron Roenne, the Prnssian Charge des AtIaires, 

17*' 

-- • 
• 

• 
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respecting the subject of fugitives from justice from foreign 
• 

conntries, I beg to say, that thc Law of Nations, on the sub-
ject of thc right of nations to reclaim fngiti vc criminals from 
each othcr, i::; differcntly interpretcd in different countries; 
and while some admit the right, others strennously deny it, 
01' hold it to bc a mere subject of policy or political arrange­
ment. In the United States of America, therc has been as 
yet no recognition of any such right, unless.in cases where it 
is expressly stipulated for in some treaty. 

The Courts of the United States are not, by the present 
laws, invested with any authority on the subject, even if the ._ 

. ' .• 
right should be admitted to exist; and the Executive, with- " 
out an Act of Congress, would not, in all human probability, 
interfere. Nor do I know that he could do so with effect, 
without such an Act. The different States in the Union, in 
their local Legislatures, possess the power Of they please to 
exercise it) to provide for the cases within their own territo­
rial limits. But no State, except New York, has as yet, to 
my knowledge, legislated on the subject And in many of 
the States, the doctrine of the non-existence of any right to 
give up fugitive criminals is maintained as the true doctrine 
of the Law of Nations; and in most of the States there 
will be found a great repugnance to legislat,e at all upon 
the subject. ' 

There is, therefore, in my view of the matter, in the pre­
sent state of the law, an almost total defect of any remedial 
justice on this 'subject in America. Congress might, if they 
please, supply the defect, by an Act which ~hould give the 
remedy to all nations, who should reciprocate the like remedy 
to us. Or it might be done by treaty with any particular 
nation. But until some Act of Congress, or some stipulation 

.......... --=~ .......... , ... JO..,-," _, .. . 

by treaty. is made, I do not perceive any real mode of redress 
for the existing .vil. --- --

Believe me, most truly and respectfully, 
Your obliged frienu, 

JOSEPH STORY • 

• 
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As my fa.ther had foreboded, the health of Chief Jus­
tice :Marshall began ntpitlly to fail, and it was evident 
that 110 could livo but little longer. The following let­
ter, written upon receiving intelligence of his increasing 
illness, shows the effect which it had upon him, as woll 
as the cOlllJ..llete occupation of all his time:-

TO RICHAIW PETEHS, ESQ. 

Newport, ,Julle 19th, 1835. 
l\Iy DEAR Sm: 

Your lettcr brings me very melancholy intelligence respect­
ing the Chief .Justice's health; but I cannot say that it was 
wholly unexpected, though thc nature and extent of his new 
disease, I did not previously understand. Great, good, and 
excellent man! I perceive we must soon, very ;;oon, part 
with him forever. . 

I have a very crowded docket at Rhode !sland, and I know 
not exactly when the Court can or will rise. vVe arc COll­

stantly engaged, forenoon and afternoon, as long as light lasts 
in Court. As soon as the Court is over here, I must returll 
to Boston, whcre the Circuit Court is still open, awaiting my 
arrival, to try some very important causes, in which witnesses, 
and parties, and counsel, arc to be ready at the moment. The 
Law School, as to my depal'tment, also stands suspended 
until my return; and as it happens to be the most busy and 
important part of the term, and many students close their 
studies at the end of it, every day lost is to them irreparable. 

I see not, therefore, how, between these double duties, I .. 
can possibly go to Philadelphia, though it would be grateful 
beyond expression to me to be with the Chief Justice, and to 
cheer his loneliness, and soothe, if I could, his sufferings. If 
I were to go to Philadelphia at all, I should wish to pass a 
day or two with him, for to go merely to meet with him, and 
to bid him an eternal farewell, would be foo distressing to 
both of us to justify the interview. Indeed, I confess, that 

• 
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I should sCm'cely fcel the courage, under thc most favorable 
circumstances, to stand In his presence, and to feel that it 
was the last time. Such scenes, always painful, have now 
become with me (from my many suflerings of this sort) ago­
nizing to a degree which rnakes mc drcad to seek them. 

I shall writc him at large, either here, or when I return 
home; but I pray you, in the mean time, t.o say to him how 
t1ceply I sympathize with him, how earnestly I pray for his. 
restoration to health, how much I wish I could be with him 
during his sojourn with you. I shall ncvcr see his like again! 
His gentleness, his afrectionateness, his glorious virtues, his 
unblcmished life, his exalted talents, leave him without a 
rival or a peer. 

I write you in great hastc. God bless you! 
Yours, affectionately, 

JOSEI'll, STORY. 

On the Gth day of July, 1835, Chief Justice :Marshall 
diel1. Upon the intelligence of this event, a meeting of 
the Suffolk Bar was immediately called in Boston, and 
my father was invited to deliver a discourse, commemo­
l'[\,tive of his Ii 'e, character, and services. Pressed though 
he was, by many and arduous labors, the invitation was 

, 

one which he could not decline, and he accordingly 
accepted it. The following letter was written, u~on 

-, 
receiving the news of the Chief Justice's death: ' 

TO RICHARD PETETIS, ESQ. 

Cambridge, July 24th, 1835. 
:M Y DEAR SIR: 

lowe you many thanks for your late letters, which, though 
I have not answered, I have not forgotten; but I have been 
overwhelmed with business. The death of the Chief Justice 
did not corne upon me by surprise. I had expected it ever 

• 
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~ince I left him at vVashington last \vinter, though the disease 
of his stomach \vas then unknown to me. I have been in 

• 

wretched spirits ever since, und when his death came at last, 
it seemed to me that it was, after all, a fearful and sndden 
calamity. . . . Pray send me a copy of the Chief Justice's 

• 

inseription for his monument. I rejoice that Judge Baldwin . 
took sueh an interest in the Chief' Justice's dying h,Qurs. I -. 
had no doubt he would, for there is no person on earth (1 
believe) for whom he felt so much reverence and respect. 
He and I shall be very sincere mourners . 

• 

I have accel'>ted the invitation of thc Boston Bar, to delivcr 
a discourse on the Chief Justice's death. I wished to have 
avoided it 011 my personal account, but it became impossible, 
without doing what 1 would not do, and that is, assuming an 
indifference to the public honors which his adrnirabl~ cha­
ractcr demands. I shall endeavor to deliver it some timc in 
the early part of September. . 

As to a monument at Washington, I have not much hope 
that it can bc brought about through the instrumentality of 
the Bar in the United States. rrhe interest is too distant 
and too loose to make the body of the Bar act upon it with 
spirit. Congress will probably place his bust in the Supreme 
Court room. We shall, I hope, in Boston and)ts vicinity, erect 
a cenotaph to his memory at lVlount Auburn. You at Phila­
delphia should erect a like monument there. Beyond these 
places, I have not much expectation. Richmond has done 
well. However, you arc to understand, that these are my 
private thoughts only. For, in public, I shall promote with 
all my power a public monument at Washington; but I 
think it will not be accomplished. I would willingly be on 
the committee for the purpose. I think it not proper that 
it should come from the Bar, and through the Bar exclu­
sively. But I will cheerfully subscribe towards it. 

As to the Chief Justice's successor, I do not even venture 
to hazard an opinion, or even a conjecture. I shall wait 
events. vVhoever succeeds him will have a most painful 

t> 
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and discouraging duty. He will follow a man who cannot 
be equalled, and all the public will sce, or think they see, the 
diffen~nce. A situation which provokes a comparison so con­
stant and so discouraging, is not enviable. Let me only add, 
for your eye, lest there should be some idle conjecture else­
where, that I have never for a moment imagined that I should 
be thought of. So that I am equally beyond hope or anxiety. 

Yours, most truly and affectionately, 
JOSEPH S'ronY. 

The discourse was delivered in Boston on the 15th day 
of October, 1835. It is a heautiful exposition of the life, 
character, and services of the Chief Justice, uttered in 
the warm ancl eloquent language of friendship . 

• 

" His saltcm accumulcm doni~, ct fungar inani 
l\Iullcrc," 

The inscription written by Chief J ustice ~Iarshall for 
his own tomb, which is alluded to in the previous letter; 
is thus spoken of in the discourse: 

• 

" He was fully aware of his approaching end, and prepared 
• 

to .me~~t it with a calmness built upon the fixed principles, by 
which he had regulated his life. Two days only before his 
death he wrote an inscription to be placed on his tomb, in 
the following simple and modest terms: 'John l\,farslw.ll, son 
of Thomas and l\'Iary IVlarshall, was born on the 2-tth of 
September, 1755, intermarried with Mary vVillis Ambler the 
3d of January, 1783, dcparted this life the day of--
18 .' 

" What can be more affecting than these few facts, the 
only ones which he deemed in his last moments worth l'e-

. ~.-

cording! His birth; his parentage; his marriage; his death; 
- His parents, to whose memory he was attached with a 

• 

filial piety, full of reverence; his marriage to the being, 
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whom he had loved \vith a singleness and dcvotedness of 
aHection never surpassed; . his own hirth, which seemed 
principally memorable to him, as it connected him with 
beings like these; . his own death, which was but an event 
to re-unite him with those, who had gone before, in a world, 
where there should be no more suffering or sorrow; but 
where kindred souls should dwell together, even as the An­
gels in Heaven." 

At the opening oft-he Supreme Oourt, in the succeeding 
Ja,nuary, nil'. Olay, having moved that cerbin resolutions 
by the Bar of this Oonrt, expressive of their highest 
respect for the extraordinary ability, learning, and Yi1'­
tues of Chief J nstice :Marshal1, ana of their sense of the 
great loss sustained in his death by the whole country, 
should he entered upon the records of the Court, my 
father replied as follows:-

" 

" rrhc Court receive \yUh great ~ensibility the resolutions of 
the Bar, in regard to the late Chief Justice l\Iarshall. In this 
tribute of afiectionatc respect to his memory~ we most cor­
dially unite. It contains a true, us it does an eloquent 
expression of feelings and ,sentiment::; common to the whole 
profession. 'rhe community have sustained a scvere loss in 
the departure of this great and good man, who was ripe in 
years and full of honors. His genius, his learning, and his 
virtues, have conferred an imperishable glory on his country, 
whose liberties he fought to secure, and whose institutions he 
labored to perpetuate. He was a patriot and statesman of 

• 

spotlcss integrity and consummate wisdom. 'The scicncc 
of jurisprudence will forcvcr acknowledge him as one of its 
greatest benefactors. The Con::;titution of the United States 
owes as much to him as to any single mind, for the founda­
tions on which it rests, and the expositions by which it is to 
he maintained. But above ali, he was the ornament of 1m-

• 
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Some years ago, at the urgent suggestions of some friends, 
I put on paper a little sketch of my own life. It docs little 
1110re than detail its principal incidents, and contains scarcely 
any thing of my thoughts or opinions, or even pursuits. I 
wish it did. But the truth is, that we Americans have not 
yet learned the art of memoir writing. We have such a 

, 

dread of being accused of egotism and of being ridi,culed for , 
it, that we dare not speak of ourselves as we really think, 
and we conceal those personal anecdotes, upon which we 
place most value, and in which we have the deepest interest. 
However, when you visit us, I will show you the manu­
script, if you have any curiosity to read it. 

I regretted that I was not at home when you did us the 
favor of a call. We shall be expecting you to make your 
promised visit as early as you can in November, and then I 
must contrive to have leisure (which I have been seeking for 
twenty years as a lost treasure) to talk all sorts of matters 
over with you. Of late I have been !TIuch engaged in writing 
a sketch of a discourse upon the life of Chief Justice IVrar­
shall, which is to be delivered on the 15th of October. It is 
(strange as it may seem) at once a delightful and painful 
subject; delightful, as I am in love with his character, posi­
tively in love; painful, as I never hope to look upon his like 

• agall1. 
I wait with the deepest interest for the next news from 

England. The Lords have fairly destroyed the l\'Iunicipal 
Corporation Bill. Their amendments seem to me to make it 
as bad as it can well be, for purposes of reform. I suppose 
the Co~mons will at once reject it, and then will arrive the 
crisis which I have long foreseen· the struggle for power 
between-the people and the aristocracy. I cannot but think 
that the latter are wholly wanting in policy in their line of 
manamvres. 

Pray remember that I lived twenty years in Salem. It is 
the scene of many joys, and many, very many sorrows to me. 
Ther~ I buried many that I loved. But I must away from 
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CIIAPTER V. 

, 
PROFESSORIAL AND JUDICIAL LIFE:-

• 

l\Iy FATHEn's CI,AIMS TO TilE CUIEF JUSTIC1'l§.I!.IP OF THE SUPREME 

COUln' , CAUSES OF IIIS RF..TECTIOX PARALLEL nETWEl~N IIIl\! 

A.."\D BULI,ER LAW SCHOOL LET'rEI! FRO1\! MR. JUSTICE VAUGHAN 

_. AUTICLE IN KRITISCIIE ZEITSCIUFT ON CONSTITUTIOX AND PUll­

LW LAW OF TIlE UNITED STATES ' LETTEUS lo'UOl\I PUOFESSOR Mrr--
TEUl\IAIER IN RELATION TO IT ARTICLE IN THE FtYUI'~ ETRAN-

GERE ON TilE OnGANIZA'rION AND JURISDICTION OF TIlE NATIONAL 

COURTS IN TilE UNITED STATES LETTER OF MONS. F<ELIX-

PU~LICATION OF MISCELLANEOUS WRITINGS DEDICATION ' COR-

RESPONDENCE WITH CUANCELLOR KENT CAnE IX EXAMINING 

AUTUORITIES AXD l'REPARING IllS 'VORIes ' ME:\IOHIAL OX FUENCII 

CLAIMS ACTS AS CIIIEF JUSTICE NUl\lIlEn OF JUDGES IN-

CREASED LEGAL l\!E:\lORY NOTICE OF EQUITY JURISPltUDENCE 

-PLAN OF TREATISES TO 1m wmTTEN ANECDOTE OF MR. DAXE 

-REPORT OX CODIFICATION EXTRACTS CENTENNIAL, CELE-

BRATION OF HARVAHn UNIVERSITY SPEECII BY MY FATIlER. 

UPON the death of Chief Justice ~farshall, the profes­
sion, generally, looked forward to the appointment of my 
father as his successor. IIis distinction, his ailluent 
learning, his long services, his seniority of position on 
the Bench, all seemed to point him out· as the fit suc­
cessor to the dignity of the Chief Justiceship. But the 
expectations of the profession and of his friends were 
equally disappointed. His constitutional views did not 
coincide with those of General Jackson; and although 

, 

he had fully supported the principles set forth in the 

• 

-
, 
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proclamation of the Executive against the doctrines of 
nullification advocated by South Carolina, yet it was 
well known that he . regarded many of the prominent 
acts of Jackson's administration as exceeding the limits 
of Constitutional authority. This alone was sufficient 
to arouse the hostility of the President, who looked upon 
all persons entertaining political views different from his 
own, as enemies, and who was as remarkable for dog­
matism of action as of opinion. "The school of Story 
and ICent" (to use his sneering phrase) could hope for 
b'ut little favor at his hands. It differed frOln him in 
its Constitutional doctrines. As for my father, he never 
had the least expectation of that preferment to which 
his fhme and long services entitled him. The feelings, 
with which he looked upon this matter, will appear from 
the following letter written at this time : ~ 

TO Mn. JUSTICE MCLEAN. 

Cambridge, October 12th, 1835. 
My DEAR SIR: 

. . . I have been -made quite melancholy by the 
death of the Chief Justice. I have not even ventured to con­
jecture who will be his successor. But I confess that I do 
not think the station an enviable one to any person whu does -
not enjoy the entire confidence of the Court, and who has 
not also a very high standing in the estimate of the Bar. I· 
have always considered it a t~tatiol). of duties peculiarly tri: 
ing and difficult, and, in the possession of an ordinary man, I 
am sure it would be very apt to disgrace him. I take it for 
granted that all of us who are on the Bench are deemed ltOrs 
du combat. 

The state of politics appears to me to be any thing but 
satisfactory. I cannot imagine who will be the next Presi-

• • 

---- \ 
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dent, and indeed I am coming fast to the opinion that the 
popular voice, in the future, is far more likely to be in favoi' of 

"-, 

an ordinary man than of one, whose talents or virtues or 
principles are very high or very scrupulous. I hav'e quite 
recOllciled myself to acquiesce in any choice which is not 
founded on corruption. But I entertain great doubts whether, 
in the future, wc can hope for success in carrying ,any admin­
istration which shall be formed on lofty or pm'c principles. I 
ha.ve been a little surprised at the apparent popularity of Gene­
ral Harrison; but as I have a very slight knowledge of him, I 

raeter, The vVhigs will, as usual{ I suppose, be divided in 
their choice. I had seen your lett r in the newspapers before 

because it comported with the language of your conversa­
tions last winter. I doubt, however, whether the number of 
candidates will be probably diminished except in your case. 
I do not understand the course of Mr. Clay. . . . 

I pray you to present my kind regard~ to 1\'lrs. :McLean, 
and to believe me 

, Very truly and affectionately your friend, 
JOSEPH STORY. 

The. parallel, which the appointment of 1\Ir. Justice 
Briller to the Bench at the age of thi-rty-two, affords to 
the elevation of my father to the highest judicialllonors 
of his country at the same early age, has been before 
alluded to. But the parallel does not stop here. vVhen 
Buller became a Judge he took his seat by the sid~ of Lord 

• 

:Mansfield, who had then been upon the Bench for many 
years, and was in the zenith of his reputation. Between 
~fansfield and Buller a warm intimacy was established, 
growing out of their great simi1a~ity of opinion and 

, 

feelings. Lord Mansfield, after a splendid judicial career 
of thirty-two years, on account of his bodily infirmities, 

, , 

18 .. 

• 

-
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was forced to resign, and it is well known that his prin­
cipal reason for so long retaining office was the hope of 
insuring his seat to Buller, in case of a change in the 
ministry, K~enyon being the favorite of the Lord Chan­
cellor (rrhurlow) who diel not like Buller, and Pitt, who 
seldom rewarded any but political labors, l)eing also 
no friend to Buller's appointment. For the two years 
immediately preceding the resignation of Lord :Mans-
• 
field, though his faculties retained all their freshness 
and vigor, ill health prevented him from taking his seat 
on the Bench, and during that period, though Ashurst 
was the senior puisne judge and nominally presided, 
Buller in fact took the lead in the Court and acted as 
Chief Justice, displaying the abilities of a great Judge. 
Upon the resignation of 1\1ansfield, however, strong as 
were the claims of Buller in point of power and learn­
ing, he was superseded by the appointment of Lord l(en-
yon to the vacant seat.' , 

The parallel suggests itself naturally. Chief Justice 
:Marshall had been long on the Bench when my tathe.i', 
at thirty-two years of age, was appointed J uelge. The 
strongest attachment grew up between them, and their 
• • 
views and feelings were uniformly similar in all great 

• 

questions. It was the cherished and oft-expressed wish 
of 1\1arsha11 that my father should succeed to hi~ place, 
and in the hope of a change in the administration which 
would favor that desire, he retained his seat as long 
as he lived. During a short interregnum hetween his 
death and the appointment of his successor, my father 
presided in the Court with distinguished ability, but, 

• 

wanting political claims, he was p.everthelesspassed by, 
and 1\1:r. Taney, an eminent lawyer of Maryland, and 

• 

• 
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recently a member of the Cabinet of General Jackson, 
was promoted to the Chief Justiceship. 

Nothing of particulnr note occurred in the Law School 
during this year. ~ly father's connection with ~1r. Green­
leaf was in every way most agreeable. The school was 

• 

rapidly increasing, and now ""numbered fifty students. 
The new building was large and commodious, and great 

• 

additions were made to the library. All things con-
spired to render the position of my father pleasant, and fJ 

he devoted himself with great zest and delight to his 
daily instructions and moot-courts, as wen as to the 

• • 

preparation of his treatise on Equity J urispruc1ence. 
This work, which, as he llad originally supposed, would 
make one volume, grew so upon his hands as he deve­
loped it, that he soon perceived it would occupy at least 
two and probably three volumes. 

The following gratifying letter from :1\11'. Justice 
Vaughan, acknowledging the receipt of copies of my 
father's Commentaries, was received in the early part of 
this year. 

TO HO~. JOSEPH STORY. 

London, January 1st, 18J5. 

DEAR SIR: 

I hope you will do me the honor to accept my cordial 
acknowledgments (however late they may arrive) for the 
gratifying honor you conferred upon me when you presented 
to me your valuable Commentaries upon the Constitution of 
the United States, ,upon the Law of Bailments, and upon 
the Conflict of Laws, foreign and domestic. 

The interval which has elapsed since I received them has 
enabled me to cultivate an acquaintance with them, from 

• • 
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which I have derived much profit and agreeable l'ccreation, and 
I therefore presume to bcar my humble but faithful testimony 
to their extraordinary merit. You are indeed, by your publi~ 
cations, a great benefactor to all p:A.rts of the civilized world, 
and have raised to yourself "monumentwn ccre perennius." 
As the day cannot be far distant in which they will find very 
general circulation in England, I am persuaded they will 
tend to do away the reproach to which you very justly feel 
the English lawyers are obnoxious, namely, that of manifest­
ing an extraordinary indifference, amounting almost to a 
distaste to the study of foreign jurisprudence. 

Having had repeated conversations with Lord Lyndhurst 
(to whom the King has again recently committed the great 
seal) -and with Lord Denman, the Chief Justice of the King's 
Bench, to both of whom I am very well known, from having 
travelled the same circuit with them for many years, I shall 
be much disappointed if they do not make frequent reference 
to your works, as containing a mine of precious ore which 
will abundantly reward the pain~ of searching for it. 

As a member of the- Judicial Committee of the Privy 
Council, where we are summoned to decide upon appeals 
involving an almost infinite variety of matter for legal adju­
dication, and where each member of the legal profession, 
successively (four being the number required to attend) 
delivers the judgment of all the Lords assembled in council, 
I feel it a subject of sincere congratulation to myself that I 
can refer to works of such sterling merit as those you have 

-
so kindly presented to me, to assist -in conducting me to a 
righ t decision. 

Allow me once more to express the deep and grateful 
sense I entertain of the distinguished attention and kindness 
you have so repeatedly shown to me-, and t.o believe me, with 
unfeigned esteem and regard, 

:My dear Sir, 
Yours, very truly and faithfully, 

- G. VAUGHAN. 



, 
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During this year, my father prepared for the" I(ritische 
Zeitschrift," a periodical published at IIeidelberg, under 
the editorial charge of the distinguished jurist, Professor 
nlittermaier, an elaborate and able article on the Constitu­
tion and Public I..I[tw of the United States. The following 
extracts fr0111 letters by the editor, acknowledge the re­
ception of this artiqle, and shows that a German tl'tLnsla-

• • 

tion of the" Conflict of Laws," was in progress: -
• 

TO ",rH. JUSTICE STORY. 

Heiuelberg, 21 Noyembre, 1835. 
l\!OXSIEUR : 

J'ai eu l'honneur de VOllS adresser une leth"e il y a huit 
mois. Comme je l1'ai pas eu reponse,j'ai peur que~vous n'avez 
p~ e<;u rna lettrc, et je me permets de vous cerire de nouveau. 

Agre es remerdmens lcs plus sinceres pour la bienveill-
ance avec laquelle vous m'avez honore d'nn exemplaire de 
votre excellent ouvrage, " Le Conflit des Lois." J'ai fait une 
analyse dans mon journal, en declarant que votre ouvrage p.st 
Ie meilleur dont la litterature se peut glorifier. Un jeune 
docteni' de Heidelberg s'occupe de fa ire une traduction Alle­
mande de votre ouvrage. Je va us exprime aussi rna recon:.;.-~·,,,,, 

" naissance pour l'article sur Ie droit Americain, par lequel ", 
vous avez bien voulu enrichir man journal. La traduction 
cst faite, et l'article sera imprime en deux mois. 

Permettez moi, aussi, de profiter de l'occasion, et de vous 
temoigner l'assurance des sentiments les plus respectueux que 

• 

taus vos ouvrages m'ont inspire. Taus. nos jurisconsultes 
sont d'accol'd que vos ouvrages sont classiques .. J'admire les 
vastes connaissances, l'esprit qui approfondit les questions, la 
clarte de vas developpemens, ,et les l'esultats de vos recherches . 

• • 

Agreez l'assurance 
l'honnenr d'etre 

• • • • • 

du pl'ofond respect, avec lequel j'ai 
Votre tout devoue, 

MITTERMAIER, Projesseur" 

• 
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TO l\IH. ,J'CSTlCE STORY. 

Heidelberg, 30 Decembl'c, 1836. 
:MONSIEUR: 

C'est avec une profonde gratitude, qne j'ai re~u Ie paquet 
(lue votre extreme complai:;allce m'a· destine. Agreez mes 
remCl'clmenS Irs plus l'cspectnenx. Pennettcz moi de vous 
ofii-ir quelques ouvl'agcs, publics en Allemagnc, dignes de 
voire attention. . . . 

Vous trouvcrez, aussi, un cxcmplail'e du cahier du jour­
nal, qui conticnt votre article. Le nom de Story cst si cele­
bre en Allemagne, que tout ce qu'il vicnt de vous, excite la 
plus vive attention. 
. Votre ouvrage sur I'Equite m'intel'esse infiniment. Je 
ferai un article dans Ie journal. La matiere ll'a pas seuI­
mentull interet pour l' Angleterre, et pour les Etftts Unis; 
dans les vues plus etendues, la matiere sera toujours interes­
sante pour Ies jurisconsults de tous Ies pays. Notre Droit 
Romain est basee, pour la plupart, sur Ie Droit d'Equite, 
propose par Ie preteur Romain, et chaque legislateur contient 
des parties dans lesquelles Ie juge doit suivre plutot les prin­
cipes de I'equite que du Strictum Jus, ou Ia lethe d'tll1e loi. 
Vous avez traite la matiere avec tant de profondite, et tant 
d'esprit, que la connaissance de votre ouvrage contribuera de 
couronner votre nom des rayons d'une nouvelle gloire. 

Je ferai, aussi, un article sur votre ouvrage, " IV£iscelianeous 
Writings," qui contient des discours et d'articles qui m'inte­
resse beaucoup. Partout je reconnois l'eloquent professeur, 

. Ie profond jurisconsulte, et Ie grand practicicn, qui approfon-' 
dit Ies choses. 

Permettez moi de l'eiterer mes l'em'~i'clmenS, en vous priant 
d'agreer l'assurance du profond respect, de la part de 

. Votre tout devoue, 
MITTERMAIER. 

My father also found time to furnish another elaborate 

• 

-
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article on the Organiztttion and J urisdictioll of National 
Courts in the United States, during this year, for the 
" Revue Etrnugel'e," at Paris. The following letter from 
the editor, ~lons. Fcdix, alludes to this contribution: -

TO :'om •• J"GSTICE STORY. 

Paris, Ie 20 Fevrier, 1836. 
:MONSIEUR: 

• 

J'espcrc que YOUS avcz 1'e<;u dans Ie temps rna Iettre du 19 
Septembre dernier, par Iaquelle je YO us ai accuse la reception 
de votre ouvrage sur Ies Bailments, et de votre article sur 
l'Organisation et la Jurisdiction des Cours de Justice en 

-
Amerique. Cet article a etc public dans Ie cahier de Decem-
brc de la Revue Etrangere, qui va us parviendra avee la pre­
sente. 11 a ete lu avec Ie plus grand interet, par t()utes les 
personnes jalouses de connaitre la legislation et I'organisation 
judiciaire des pays etrangers. 

V ous rendrez un grand service aux collaborateurs, et a tous 
les lecteurs de la Revue, en continuant nous donner quelques 
articles sur Ia legislation et les tribunaux des Etats Unis, 
lorsque vos occupations vous Ie permettront. 
, Cette lettre vaus parviendra par les soins de M. Charles 
Sumner, de Boston, a qui je l'adresse par une occasion. 

Recevez l'assurance de Ia haute consideration avec laquelle 
j'ai 1'honneur d'etre, 

V otre devoue serviteur, .. 

Fc:ELIX. 
-

In the latter part of the year 1835, my father revised 
• 

. and printed a selection from his miscellaneous writings, 

• 

at the request of the publishers. This volume he dedi­
cated to the Hon. Josiah Quincy, then. President of Har­
vard UniversitYi and a valued friend, with the following 

• 

letter: -

• 

• 
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TO THE IIOX. JOSIAII QUINCY, J~L D., PRESIDEXT OF IIARVARD 

UNIYEltSl'l'Y. 

C:J.mbridge, October, 1835. 

Sm: 
In dedicating this volume to you, I may (not unnatul'Ully) 

be thought to indulge a wish in some sort to discharge the 
debt of gratitude, which I owe to the institution over which 
you preside, for the mafly favors bestowed upon me. But, 
gratifying as such an expression of revereng regard for our 
Parent University would at all times be to me, I confess, that 

, I seek on the present occasion rather to offer it as a testimony 
of my deep sense of the worth of your personal character. 
Few men have acquired so just a distinction for unspotted 
integrity, fearless justice, consistent principles, high talents, 
and extensive literature. Still fewer possess the merit of 
having justified the public confidence by the singleness of 
heart and purpose, with which they have devoted themselves 

• 

to the best interests of society. In every station, to \vhich you 
have been called by the free suffrages of the people, you have 

• 

discharged its duties with th~!riost exemplary ability, fidelity, 
, 

and conscientiousness. In your present exalted, station, to 
which you were-invited by the combined-voice of the guar­
dians of the University, under the most flattering circum­
stances, every ad of your life has conduced to establish the 
importance and wisdom of the choice. May you long con­
tinue to wear its honors with unsullied dignity. In the lan­
guage of your own favorite Poet, I may say, Cura Patrum 

. . . tuas virtutes in revum per titulos memoresque 
fastos mternet. 

I haye the honor to remain, most truly, 
• 

.... Your obliged friend, 
JOSEPH STORY. 

The following exuberant letter from Chancellor I(ent, 
relates to this volume: . 

• 

• 

, .. 

- --. ~ -

• 

• 
• 

• , 
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'1'0 nON .• roSEPH f>TOHY • 
• 

New York, Octoher 10th, 1836. 
My DI~An Sm: . 

I have delayed, far too long, the expressions of my feelings 
• 

of gratitude, love, and admiration, for the kind and affeetion~ 
ate manner in which I was treated by you on my late visit to 
Boston and Cambridge. The impression was deep, vivid, 
and durable. The excursion to lVlount Auburn was pre~ 

eminently interest.ing and affecting, and my wife and I can 
nevel' forget the !nanner, nor the stirring effect with which, on 
that excursion, you poured forth thc effusions of your poetical, 
eloquent, and matchless genins, and glowing afiections. 

I have finished a thorough and complete reading of your 
Miscellaneous Works, which you were so obliging as to 
prescnt to me at Cambridgc. The volume, in the neatness, 
beauty, and taste of its mechanical ~xecution, was worthy of 
its contents, and I do not hesitate to say, that you have ill 
every way displayed the glories and splendid triumphs of 

_literature,. the science and arts, and especially of the all com­
prehe-hsive and divine science of law, in a way, and with a 
force of learning, energy, eloquence, justice, and truth, that 
is unequalled in any performance of the kind on either side 
of the Atlantic. I was delighted and astonished at the vari­
ety, exuberance, comprehensiveness, and depth of your moral, 

-. --

r~ ~ 

legal, and political wisdom. Every P9'ge:,and ordinary topic 
is replete \vlth a copious and accurate display of principles, 
clothed in a powerful and eloquent style, and illustrated and 
recommended by striking analogies, and profuse and brilliant 
illustrations. You handle the topic of the mechanical arts, 
and the science on ,vhich they are founded, enlarged, adorned, 
and applied, with a mastery, skill, and eloquence, that is une­
qualled. And as for jurisprudence, you have again and again, 
and on all occasions, laid bare its foundations, traced its his-
tories, eulogized its noblest masters, and pressed its inestima-

VOL. II. 19 
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is altogether irresistible; and I must, and do confess, that I 
feel quite humble when I know and feel how exceedingly I 
fall short of such surpassing excellence. 

1\1y dear sir, you must forgive my enthusiasm, for I write 
under the strong excitement arising from the perusal of your 
invaluable volume; and when I reflect upon what you arc 
now doing, and the rapidity with which you delight and 
instruct us by your growing volumes, I am certain you are 
equally kindling the admiration of the most illustrious jurists 
in England, France, Holland~ and Germany, and pouring a 
flood of more than fabled gI01'Y upon the Hesperian regions of 
the VV~ est. ' 

I hope and trust that you will recollect that we all inhalJ~t 
frail tenements of clay, and that, if you press your studies 
intemperately, you may destroy your health, and check your 
brilliant career, and damp thc hopes and expectations of your 
country. We live in a very perilous time, in which our fair 
and splendid fabrics of Governments, and our wide and deep 
jurisprudence, are threatened to be weakend and disturbed to 
the very foundations. :May you have health, and then I 
know you will not lack perseverance, to accomplish all your 
plans, and along the stream of time to gather all you\' fame, 
and prove a stable and impregnable bulwark against all dan­
gerous innovation, and all ferocious assault, of the splendid 
stnlCtures created by the wisdom and patriotism of our fathers. 

vVith Mrs. Kent's and my kind respects to Mrs. Story, 
Believe me, affectionately, yours; 

JAMES KENT. 

l\ly father's answer is as follows:-

TO nON. JAMES KENT, LL. D. 

Cambric.~e, October 15th, 1836. 
My DEAR SIR: 

I received a day or two since your highly i!lterestillg letter, 
and I will not attempt to disguise how muc!t I was gratified 

, 

, 

• 
• 
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by it. I am truly sensible that I ought to attribute much of 
the praise, which you bestow upon my miscellaneous writing~, 
to your ldnd and indulgent view of every thing which come~ 
from the hands of your frienus. Doubtless your friend!:;hip on 
this occasion will have led you to ovcrrate the merits of those 
compositions. But I confess that I still am deeply affectcd 
by this rcncwed proof of your affectionatc regard. I am 
proud to be deemcd worthy of such praise, fo), the praise of 
no one is more dear and precious to mc than yours. I do 
not here refer merely to the suggestion, laudal'i a vito laudato, 
but to the conscious satisfaction of knowing that yon are one 
who speak with a sincere, as well as an open heart, and 

• 

what tribute is so sweet as that? 
Since I wrote you, I have found time to examine various 

parts of your Commentaries in the last edition with more 
care than I had previously done. You have everywhere im­
proved the text by your additions, and infused into it the new 
,md fresh resources of yonr daily' augmenting learning. I 
rejoice to find also that in America the various merits of this 
admirable work are now universally and familiarly established. 
Abroad also it is acquiring a solid and imposing character; 
and I find from incidental notices of it, here and there in 
legal publications in England, that it receives a just and 
liberal praise. This is as it should be, for England is deeply 
interested in cultivating a thorough knowledge of l\merican 

~ 

jurisprudence, and it would betray a lamentable want of pro-
fessional ambition not to master a work which has become 

• 

our first juridical classic. 
The second volume of my WOl"k on Equity has just been 

completed, and the sheets will, in the course of a week, be in 
the hands of a binder. I shall send you the first copy which 
I can command. I hope you ,vill find that I have not faltered 
in my efforts. I have written nearly the whole work since I 
returned from Washington, and it has been a Herculean 
task, for I have examined (as my habit always is) all the 
original authorities for myself . 

• 

." 

• 
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I thank you for your Idnd hints in regard to my health, 
which, however; is now quite good. But I am monished 
that I must slacken the amount of my labOl~s, it J Id pre-
Herve it. I hope, in the future, to be able ... -' ~ .. 
Hlowly ;" but I should be churlish indeed if I did not resolve 
to take the sound advice of my friends on this subject, even 
if I personally saw no reason myself for disquiet.ude. 

With my ldndest regards to Mrs. Kent, and your family, I 
• 

subscribe myself mos\. "!,J'uiy and affectionately your friend, 
JOSEPH STORY. 

The statement in this letter in respect to his habit of 
examining original authorities, shows how careful and 
exact my father was in the preparation of his Com­
mentaries. lIe did not allow his facility to seduce him 
into carelessness. lIe took nothing upon trust. Never 
relying upon the second-hand statements of others, he 
always examined the original sources of every doctrine; 
and no work or case, certainly none of the least import­
ance, ever was cited by him before it had been consulted. 
In respect to his" Conflict of Laws," we have his own 
statement in the Preface, that' every authority cited by 
him had been examined. And in this letter, a similar 
statement in regard to the work on "Equity J urispru­
dence" is made. A copy of each edition of his books,­
bound up-with blank interleaves, he always kept beside 
him, and in the course of his reading anywhere, whether 
in the new, Reports, or in the examination of older cases, 
or in the' study incidental to his judicial duties, or to his 

• • 

other works, if he came across any thing' illustrative, ex-
planatory, exceptional, or additional, to the doctrines con­
tained in anyone of his books, he was in the habit of at 

• 

once writing it down in its proper place on the blank 

- .. 

-

• 
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leaf, while the whole subject was fresh in his mind. 
With such habits as these, it is evident that only conti­
nued and systematic labor, facility of' composition, and a 
·native: promptitude in giving himself out, could have 
enabled. llim, in so short a time, to write so much and 
so well. . 

In the early part of the preceding year, my fc'lther 
finished the first volume of his Cbmmentaries upon 
Equity Jurisprudence, and it was pI blished in the be-

upon his return to Cambridge in the spring, he ~ devoted " 
himself to its composition with great assiduity. By the 
middle of August it was printed, having occupied him 
only about six months, during which time he had also 
attended to. all his judicial and professional duties with 
his usual activity. Steady industry alone does not ac­
,count for this great rapidity. It is to be explained by 
the fact, that principles and cases were systematized in 
his mind, which yielded, easily and freely, its store of 
learning. He had not only read himself full in . all 
departments of the law, but what he had read he had 
thoroughly digested and arranged, so that it all lay 
ready to his hand. 

And this leads me to speak of his extraordinary 
legal memory. His mind was a great storehouse of 
law. He was rather embarrassed with too much than 
too little learning. In writing, the fear rather was, that 
he should overflow the cistern into. which he poured 
himself, than that he should not fill it. It is difficult 
·to say whether his memory was more .tenacious of 

19 * 

. , 
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principles or of cases. In both -it was oxtraordinary. 
lIe examined every new volume of Reports as soon as it 
was issued, and made every important case· his own. 
Every new modification of principle he systematized, 
and) as it were, laid it away in its proper receptacle in 
his mind. So perfectly ordered was every thing in his 
memory, that of all the leading cases in the books, he 
not only knew the principle adjudged, and the name of 
the parties, but remembered the volume, the page, and 
even the place' on the page where it was enunciated. 
Often he could even quote passages from memory, whe!e 

• 

they were peculiarly important. In the course of "an 
argument, it was next to impossible to entrap him, by a 

• 

partial reading from the judgment of the Court. IIow 
often, under such circumstances, would he interrupt the 
advocate, by calling his attention to the important modi-

• 

fication which immediately followed the proposition cited! 
Yet this great memory of cases never encumbered the 
free action of his mind. lIe considered' law to be a 
living principle, and not a dead accumulation, and he 
loved to expound it as such.. " 

• 

The Commentaries on Equity Jurisprudence are re-
markable for their admirable arrangement, lucid exposi- -
tion of principles, their richness of illustration, and the 
comprehensive spirit in which they are written. "In 
this work," to use the language of the London Law 
Magazine, "the history of Equity Jurisdiction is stated, 
the principles are developed upon which it is maintained, 
and the entire equitable system assumes a philosophical 
character, with "Which it never had been invested by any 
preceding author." It performs for Equity the same 
:service that Blackstone's Commentaries performed for 

• 

• 

• 
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the Common Law, giving it for the first tjme comn1ete-
ness of outline and binding the various scattered doc~ 
trines into one ca.pacious form. 

rrhis work was dedicated to IIonorable 'Villiam Pres­
cott, with the following letter: ' 

'1'0 TIlE 1I0NORAnJ.I~ WII,UAU l'RESCOTT, J,L. D. 

, 

Cambridge, December, 1835. 

Sm : -_ -
It affords me sincere gratification to be allowed to dedicate 

this work to you: upon your retir~J!lent from the Bar, of 
which you have been so long a distinguished ornament. 
'More than one third of a century has elapsed, since, upon 
my first admission to practice, I had the honor of forming an 
acquaintance with you, which has 'ripened into a degree of 
friendship, of which I may be truly proud. It has been my 

, , 

, 

goqd fortune, through the whole intermediate period, to have 
, 

been a witness of your professional labors; labors equally 
, 

remarkable for the eminent ability, untiring research, pro-
found: learning, and. unsullied dignity, with which they were 
acconrpanied. They have brought with them the just reward 

, 

due t6:: a life of consis'tent principles, and public spirit, and 
pri·,at~ virtue, in the universal confidence and respect, which' , 
haveJollowed you in your retreat from the active scerles of 
business. 'fhis is a silent but expressive praise, whose true 
value is not easily overestimated. I tru~t, that you may live 
many years to enjQY jt; for the reason so finely touched by 
one of the great Jurists of Antiquity: Quia Conscicntia bene 
actre vitro, rhultorumque benefactorum Recordatio jucundis­
~ima est. 

• • JOSEPH STORY • 

During this year (1836) my father also drew up a 
memorial in behalf of his brother-in-law, Mr. Fettyplace, 

/" 

and other claimants,praying indemnification for the 

.. _. - . 

• 

- ' 

• 

• 

• 
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seizure of the schooner Reward by France, under the 
treaty of February 2d, 1832, between France and the 
Vnited States. This memorial contains a very elaborate 
argument on several important questiolis of Prize Law. 
In his private copy, I find the following note appended, 
in his handwriting:-

"The commissioners rejected the claim; but, in my judg­
ment, in violation of the clearest principles of law and just­
ice. J. Story, 1837." 

Although ~1r. Taney was nominated to the vacant seat 
, 

of the Chief Justice in the beginning of the session of 
1836, yet as his nomination was not acted upon at once, 
my father being the s,eLior Judge by appointment, acted 
as Chief Justice. The following letters, written during 
this session, very soon' after his arrival at Washington, 
will-'show the coincidence of' opinion' and feeling in the" 
Court, and his feelings of gloom at the loss of :Marshall. 

The bill for the increase of the number of Judges, 
alluded to in the first lette.r, was passed by Congress" 

, making the Court to consist of nine Judges instead of 
seven. ' 

• 
• 

TO CHARLES S. DAVEIS, ESQ., OF PORTLAND, 

• • 

'Vashington, January 23d, 1836. 
My DEAR 8m: 

• 

. Ypur late lette:t:, with its accompaniments, was very inte-
, 

resting to me"0ts,indeed, I ID_ay truly say every thing from 
your pen is. I have read the letters of Causidicus with plea-

• 

sure. '._. Th~y ~re evidently the product of a young but reflect-
'"ing mind, and contain truths which must be felt and under­
,stood in England. I confess, that for a long time I have 
entertained an opinion favora~le to the separatiollofthe 

, 

, 
• 

, 
, 

• 

• 

• 

• 
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judicial from the political functions of the Chancellor. 'rhe 
Union is now constantly embarrassing the progress of public 
justine: and, as I think, also, h~ving a tendency insensibly to 
give a complexional cast to some decisions which may be 
deemed j uridico-political. I have not been an inattentive 
observer of the gmdual progress of English opinions towards 
this result, and can scarcely donbt that the time is not far 
distant, when a regular divorce will be pronounced by the 
highest anthority, not merely a mensa et t!toro, but a vinculo 
between them. 

-
I am truly grieved to heal' of the death of Lord Milton, 

and your letter brought me the first tidings. It must make 
Wentworth House a scene of deep lamentation and mourn­
ing, in place of that qui~t. an~ delightful domestic and friendly 
circle so fairly brought ~lif'in Mr. Ticknor's- graphical narra­
tive. It seems a mysterious dispensation of Providence to 
us, though doubtless founded in consummate wisdom, that 
such a husband and such a parent should -have met, in such 
rapid" succession, with losses so absolutely irreparable. My 
heart has so often bled in the same way, that it costs me 
nothing to unite my sorrows and my sympathies with his. 

I shaH not say to you how much, ab imo pectore, I am gra­
tified with your kind praise of my writings. I am sensible 
that you see and read as a friend; but after all, I have no 
inclinat?on to struggle against such commendation, though 
I have many scruples as to how I can deserve it. 'fhe Arne-

_, rican IVlonthly I have not seen, and lmowpf it .only as you 
state it. The North American Review is brimful1 of kind-

• 
• 

ness, but then it comes from one who is a friend, full of 
genius and persuasive eloquence. I hope it will make me 
more ambitious in future to justify such criticism. 

As yet the Court is without a Chief Justice, and from 
what I learn, the probability is that none will be appointed, 
until Congress has acted upon the bill for increasing the 
number of Judges. It will be some weeks before that sub­
ject will come under discussion in the House. 

-

• 

• 

• 

, 
.-, ' - • 

• 

, 
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Our aflairs with France assume daily a more critical pos­
ture; but I trust we shall touch and go~ notwithstanding. I 
incline to believe that Congress will wait awhile, until we 
can hear how the President's l\1essage is received by the 
French Government. ' 

• 

Believe me most truly and affectionately yours, 
JOSEPH S'fORY • 

• 

• 

TO ~IISS HARRIET MARTL.~EAU. 

• 'Washington, February 8th, 1836 . 
:My DEAR MISS MARTINEAU: 

Owing to the retardation of the mail by this most extra­
ordinary winter, I did not receive your letter of the 30th of 
January until a day or two ago. I thank you most sincerely 
for it. . It was doubly welcome, because from your various 
engagements it was wholly unexpected by me. So much the 
better. The voice and writing of a friend always come over 
me with a cheering influence. .; 

I have been in reality quite out of spirits during my sojourn 
here, although externally I suppose I wear the usual air of 
cheerfulness.. Nothing is more irksome than to seek sympa­
thy among strangers for the languor of a heavy heart; and 
Washington II1:ay_ be truly described as a city of strangers to 
each other. I miss the Chief Justice at every turn. I have 
been several times into the room which he was accustomed 
to occupy. It yet remains without an inhabitant, and weal'S 
an aspect of desolation, and has a noiseless gloom. The 
table at which. h~ sat, the chair which he occupied, the bed 
on. which he slept, they are all there, and bring back a 
train of the most melancholy reflections. Consider for a 
moment that I am the last of the Judges W!lO were on the . 
Bench when I first took my seat there. I seem a monument 
of the past age, and a mere record of the dead . 

But I will not trouble you on this subject. You can readily 
comprehend what I feel. The nominations of Chief Justice; 
and Associate Justice, which were made a month ago, have 

• 
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not been acted on, and probably will not be for some time. 
There is a bill before Congress to increase the number of 
Ju.dges and to change the Circuits; this will, of course, have 
some effect upon the locality of the Judges, and'the nomina­
tions will await the decisions of Congress on the bill. In the 
mean time, I act as locum tenens of the Chief Justiceship . 
Mr. 'raney will be confirmed, and then my duties as presid-
ing officer will cease. . 

Thanks to the friendly mediation of the Britjsh Govern­
ment, I think we shall now have no war. It is a fine illus­
tration of the magnanimity of your Government, and will 
tend greatly to diffuse among the American people that 
friendly feeling which one common lineage should of itself 
awaken and perpetuate. But for this mediation, mad as the 
project may appear'to you, I fear we should have had war. 

. . 

The rashness, self-confidence, and flattered vanity of the Pre-
sident, with the interested motives of those who can com­
mand his ear, would probably have precipitated this prosper­
ous country into that worst of all calamities, corrupting mo­
rals, and rending hearts, and destroying the gentler virtues. 

I am glad that you think so favorably of Boston and its 
vicinity. 'The inhabitants are truly hospitable, intelligent, 
and virtuous. But they are also, what I know you. greatly 

• 

prize, eminently domestic. I have had rio desire that you 
should mix a g1'eat deal in our merely fashionable cirgles, for 
I suppose they are pretty much alike, all the world over; 
formal, heartless, and conventional in manners and preten­
sions .. But I have greatly desired that you might see our 
homes as they are, that you might join in those quiet farriily 
circles, where the retiring modesty of our well-educated 

• 

females warms. into confidence, and gives out their cultivated 
sense, their well-tempered affections, and their frank yet sim­
ple welcome. I know that such scenes are the delight -of 
your heart; and I have ever been most anxious that you 
should know something of New England in this by-way of 
life. 

~ .• 

• 

--- -
• 
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I rejoice that the prolongation of your visit will enable me 
to sec you again before your final departure from us. What 
a sad thought, that the whole Atlantic must soon roll between 
us and you! How your time is to be occupied in the inter­
val you do not say, but I trust that you will not havc left the 
neighborhood of Boston before my return home; for I have 
a. mighty love of ghost stories just at the witching time of 
night. . . . 

I am glad you speak encouragingly on English affa.irs j 
but I sec no English newspapers here, and the last elections 
in Northamptonshire, &c., look against the Ministry. I long 
to read the Spectator. 

The time for going to Court is arrived. Good:-bye; may 
God bless you wherever you are, is the affectionate wish of 
your friend, 

• • • 

, , 

• 

• 

JOSEPH STORY. 

TO PROI<'ESSOR GREENLEAF. 

Washington, February 9th, 1836. 
My DEAR 8m: 

. . . The business of the Court goes on well, and 
we master it in perfect harmony. I have no reason but to 
be perfectly satisfied with my positio!1. with my present 
brethren on the Bench. Their conduct makes my tempo­
rary presidency a desirable rather than a painful post. 

J think we shall get along through the docket at least ten 
days earlier than usual. The course of decisions hitherto has 

• 

been very satisfactory to my mind, and we all work ill team 
with a steady pace. . . . 

• 

Believe me, Il1.ost truly and affectionately, 

• 

• 

I 

• 

, Your obliged friend, 

• 

• 
• • -. 

•• 

• 

-

JOSEPH STORY • 

• •• 

• 
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'1'0 MR. WILLIA:\I W. STORY. 

'Vashington, FeLruary 21st, 1836. 
My DEAR SOX: 

Since I have been here,. I have contrived (by reading a 
half hour in the night and a half hour in the morning) to 
peruse the whole of Irving's Life of Columbus, in three vo­
lumes. It is quite an interesting work, though I think too 

• 

much spread out by repctition of the same thoughts and 
descriptions. It is, in all respects, however, reputable to the 
literature of our country. But it also proves, and sadly proves, 
(what I have ever believed) that the Europeans were always 
the aggressors of the natives in America, ill all their contests, 

-
and that the sins of all the nii.i.i:ders ~llic1 desohiti()ns on tllese .. 
shores, are attributable to their baseness and avarice and 
detestable passions. I never think on the subje~t without 
bitter regrets and undisguised -indignation. 

Your account of the Hew Bank Bills I give you credit for. 
The pun is very good, and I had a hearty laugh at it. It is 
the first time that I ever happened to pass current in the 
money market. And there is not now the slightest danger 

-

but I shall pass for more than I am worth, though I shall be 
in such good company as President Quincy. 

The poor Indians! they will soon be exterminated in Flo­
rida,. where the war is now waging. On their part it is now 
a desperate struggle for existence; and I have no doubt but 
they will all perish in the contest. In the course of a few 
years, nut a relic will be found in all America of this heroic 
race. Their history will be lost in uncertain traditions. The 
\vhite man will tell the story of their disappearance in his 
own way. Give my love to your mother and lVlary, 

VOL. II. 

• -

20 

And believe me, 
Very affectionately yours, 

JOSEPH STORY. 

'\, 
~ . 

• 

-

. ) 
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. 

" The new Bank Bills," alluded to in this letter, were 
'" 

issued by the Charles Rivor Bank, of Cambridge; on one 
side. of them was an engraved head of my father, and 
on the other side a head of President Quincy. 

The interests and engagements of this year are touched 
upon in the following letters:-

, 
• 

TO DOCTOR FRANCIS LIEDER. • 

Cambridge, April 10th, 1836. 
My DEAR Sm: . .' 

[I hope you will not set me down as the worst of all possi-
ble cOlTespondents, because I have not before answered your 
letter. If you do, however, I have no right to complain, 
although I have a complete defence. The fact is, that I am 
constantly engaged in writing for the press my new and se­
cond volume on Equity, and my progress against the print­
er's devil and all his imps is necessarily slow. Think of this; 
that I have published a volume of six hundred and ninety 

• 

pages last year, and am to write another of the same size this 
year. Besides, I have a crowded correspondence of all sorts; 
and am like a miller, compelled to wait and give each his 
turn at the mill in due order. . . . 

As to the right, as it is called, of instruction, we in New 
England do not admit the doctrine at all; at least, all our 
sound statesmen reject it as unconstitutional. IVfr. Burke, in 
his address to the electors of Bristol, stated the general prin­
ciple with great force and correctness. Mr. Giles, of Virgi­
nia, in a long address to the Virginia Legislature, in 01' about 
1812, denied it, and reasoned the arguments against it forci­
bly. I deem the right of instruction, under our constitutions 
of Government, utterly unfounded. It is nowhere given; it 
is by implication (as I think) denied. " . . 

• 

Most truly and faithfully, your friend, 
JOSEPH STORY. 

, 

• 

• 
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TO RICHARD PETEr:S, ESQ. 
- -

Cambridge, May 'itll, 1836. 
l\ly DEAR SIR: 

On my return from my Eastern Circuit, I l'eceived your 
letter of the 29th instant. I am sorry to say that some of 
your manuscript (like my own) is so illegible that I have 
not been quite sUl'ethat I have gotten the sense of several 
important passages. 

In respect to the duty of a reporter, I have always sup­
posed that he was not a mere writer of a journal of what 
occulTed, or of a record of all that occurred, or of the mall­
ner and time in which it occlured. This duty appears 
to me to involve the exercisc of a sound discretion as -to 
l'eporting a case; to abridge argnments, to state facts, to give 
the opinions of the Court substantially as they are delivered. 
As to the order in which this is to be done, I have supposed 
it was a matter strictly of his own taste and discretion, taking 
care only that all that he states is true and correct, and that the 
arrangement is such as will most readily put the profession 
in possession of the whole merits of the case, in the clearest 
und most intelligible form. 

In regard to the statement of facts, I have always thought 
the best method to be, where it could conveniently be done. 
to give the facts at the beginning of the case, so that the 
reader might at once understand its true posture. 

If -the Court state the facts, the true course is, to copy that 
very statement, because it is t~e ground of the opinion, and 
to remove it from the place in the opinion which it occupied, 
(taking notice that it is so removed and used) and then pro­
ceed to give the rest of the opinion in its proper order, after 
the argument. Upon any other plan, either the reportp.r must 
make a statement of facts of his own, which it seems to me 
would be improper, or repeat the statement of facts by the 
Court, which would be wholly useless, and" burthen the vo­
lume with mere repetitions. This course h~s been constantly 

• 

-
• 

• 

• 
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adopted hy the reporter of my Circuit Court opinions, and I 
have always approved H. I believe that it is adopted by all 
the best reporters, both in Bngland and America. If I were 
a reporter, I should think it my duty to adopt it, unless ex­
pressly prohibited from so doing. Wherever it is not done, 
there is .(to bc sure) a much casit~r labor for the reporter, but 
his reports always weal' a slovenly air. . 

As to the correction of verbal and grammatical errors in an 
• 

opinion, I can only say for myself, that I have always been 
grateful for the kindness of any reporter of my opinions, for 

• 

doing me this favor. Verbal and grammatical errors will 
occasionally occur in thc most accurate writers. I have found 
some in my own manuscript opinions, after very careful peru-
sal, and have not detected them until I saw them in print. I 
think it would be a disgrace to all concerned, to copy gross 
material and verbal errors ancI mis-recitals, because everyone 
must know that they would at once be corrected, if seen. 
They mar the sense and they pain the author. So, the occa­
sional change of the collocation of a word often improves and 
clears the sense. - If a reporter do no more than acts of this 
sort, removing mere blemishes, he does all Judges a great favor. 
I do not believe any good reporter in England or America 
ever hesitated to do so. This is my opinion. Other persons 
may think differently from me, but I have ever supposed 
this a part of the appropriate discretion of a fair and accom­
plished reporter. You will find that Lord Coke thought very 
much as I do on this subject, if you will look on the 4th 
page of his report on Calvin's case, (7 Co. Rep. 4,) where he 
states the duty of a reporter. Douglas, in his preface to his 
Reports, (p. 12, 13,) aqopts an equally correct method. Yet 
who ever excelled him as a reporter? 

I write you in a press of business, and have not time to say 
more. The other topics of your letter I shall take another 
occasion to speak about when I shall be more at leisure. 

Yours, most truly and aflectionately, 
JOSEPH STORY. 

• 

• 

• 

,./ 
( 
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TO MISS I1AIUUET MARTINEAU. 

Cambridge, July 22nd, 1836. 
My DEAn M[ss MARTINEAU: 

1\lrs. Farrar ha~ done me the favor to say, that she will 
take a letter fl'Om me for you, on her departure for New 
York and thence to England. I avail myself of her kind­
ness to say a parting word to you, for now I begin to realize 
that yotrwill soon be on. the bounding billows, and far away 
on the shores of dear old England. Within a few days last 
pust I have received from your brother a copy of his new 
work, entitled, "The Rationale of Religious Inquiry." I 
know not \vhether you have seen it or not, but I suppose not, 
as it came only by the last arrivals to America. The title is 
awakening; for in how few instances has the Rationale 
guiued religious criticism or religious research? The work 
is full of his characteristic modes of thinking; bold, free, 
acute, and warm in its coloring. He has done what few 
men venture on; he has stated the real questions in a frank 
and fearless manner. As yet, I have found time only to run 
over the pages in a enrsory and hurried marmer, for the Law 
term is but just closed, and I have been wedged in by double 

• 

lahors on every side. But I have read it well enough to 
admire its spirit and to be edified by its clear and forcible 
reasoning. Pray thank him for it in my behalf in your own 
best manner, and none I am sure could be mme grateful to 
him or to me. 

I have been daily expecting the eleventh volume of Sparks'S 
vVashington, but it is not yet out; if it comes out before you 
leave us, it will reach you at New York by some private 
hand. The second volume of my work on Equity is already 
far advanced, five hundred pages being printed. Nearly all 
of it has been written since my return from Washington, so 
that you may easily understand that I have not been engaged 
in strenuous idleness. . . . 

20 .. 
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,<\-Ve arc lcading a ycry quiet lifc in Cambridgc and its 
vicinity since you left us. Indeed, the unvaried round of 
dnties in academical life leavcs little leisure for social inter­
co"t.trse, and in my case at least, neccssarily withdraws my 
thoughts from all thillgs not exclusi vely ~rofessional. You 
know that Dr. Warc, Jr. was vcry ill in the spring; he is 

, 

better now, though I do not think his health 'firmly esta-
----ubJ.!-lishcd. . . . ~. nH_ ••• 

Pmy rcmcmber mc to M:iss Jeficry . 
. -

I am affectionately your friend, 
JOSEPH STORY. 

TO IIOX. EDWARD EYERETT. 

Cc,tmbridge, August 10th, 1836. 
, ' 

::\1 Y DEAR Sm: 

I need scarcely say how truly I thank you for the copy of 
your Orations and Speeches, recently published, in a good, 
fair volume. :Most of them I read at the time they were first 
printed, with great pleasure, and I rejoice that they are now 
collected in a durable form. Your labors have given a new 
character to our occasional orations, and elevated them in 
the rank of intellectual efforts. Your success in this depart­
ment has been as evident as it has been undisputed. To no 
one has the palm of superiority been awarded by the public 
over you; and few indeed are those who have been admitted 
to the claim of rivalry. I am proud to place the volume in 
my library as a gift from you. 

Believe me, with the highest respect, 

, 
Very truly yours, 

JOSEPH STORY. 

, 

In the case of the Commonwealth v. l!.ves, (18 Pick. 
R. 211,) referred to in the next letter, it was held that 

, 

if the owner of a slave in a State where slavery is 
estaLlishec1 by law, voluntarily brings him into Massa-

• 

• 
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chusetts, he cannot detain tho sIn, ve against his will, or 
carry him out of the State without his consent. In the 
judgment pronounced by Chief J usti:3e Shaw, it is de­
clared that "sln,very is contrary to natural right, and to 

-

the principles of justice, humanity, and sound policy," 
and that it cannot exist in the Commonwealth of nlnssa­
chusetts. 

TO ELLIS GRAY LORING, J.:SQ. 

Cambridge, November 5th, 1836. 
My DEAR Sm: 0 

I am very much qbliged to you for the copy of the printed 
case of Commonwealth v. Aves, which you have had the 
kindness to send me. It is a very interesting and important 

-

case, and I have read the arguments and the opinion of the 
Court with very uncommon attention. They are every way 
worthy of the cause, of the counsel, and of the Court. I have 
rarely seen so thorough and exact arguments as those made 
by lVIr.o B. R. Curtis, and yourself. They exhibIt learning, 
research, and ability, of which any man may be proud. 

It would 0 not become me to express any opinion in the 
case; as it may be, that the very points may be brought before 
the Supreme Court of the United States for a final adjudica­
tion. But lowe it in justice to you to say, that highly as I 
have ever held your talents, the present argument has in­
creased my respect for them. 

With many thanks, 
o 

I am truly and respectfully,_ 
Your obliged friend, 

JOSEPH STORY. 

The following letter from ~Ir. Justice Vaughan was in 
o 

acknowledgment of a copy of the work on :pJquityoJuris-
prudence, and of the lVliscellaJ.leous VV ritings : -. 

- . -

• 

0-

• 
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TO IION. JOSEPII STORY • 
• 

Regent's Park, London, :Februal'Y 220., 1837. 

DEAR MR. JUSTICE STORY: 

I find it difficult to express, in adequate terms, the grateful 
sense I entertain of the obligation you have conferred on me 
by doing me the honor to present to me a complete copy 
(t.he second volume having been received) of your admirable 
Commentaries upon Equity Jurisprudence, as administered 
in England and America. After the partial devotion of your 
valuable life to the study of what you are pleased to call the 
first of human sciel~ces, and amidst ·a-·series of':.1Stbors which . 

• 

might have- appalled Hercules, you have supcceded most 
happily in developing a very complicated subje'ct, in beauti­
fully illustrating it by the most approved cases, and-h' the 
order and arrangement of its various parts, have rendered it 
easy and familiar to any ordinary mind accustomed to the 
vigorous exercise of its faculties. 

If the founder of the Dane Professorship of Law in Harvard 
University had lived to witness the rich harvest which has 
been reaped, by the sweat of your brow, from his liberal en­
dowments, he must have reflected, with the sweetest satisfac-

• 

tion, on having been the instrument, under Divine Providence, 
of improving the condition of society, by maturing the growth 
and diffusion of so much valuable knowledge amidst the 
civilized portions of the globe. 

You have indeed, my dear sir, been a great benefactor 
to mankind, and notwithstanding the observation of Shaks­
peare, that "the evils which men do live after tiiem, the 
good is often interred with their bones," I venture to predict, 
without being gifted with the· spirit of prophecy, that your 
good works will live after you, and that your value will be 
·enrolled, and your memory embalmed in the grateful recollec­
tion of the present age, and of successive generations yet 
ubborn. Pray forgive this honest expression of my feelings . 

• 

• 

• 
~ 
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Your Miscellaneous \Vritings have been a source of the 
purest pleasure to me, and your address at the consecration 
of :Mount Auburn, which I read when recovering from a very 
long and serious illness, inspired me with feelings of affec­
tionate respect for the author of it, which time will find it 
difficult to efface. 

- Yours, &c., 
J. VA UG I1A:"l" • 

.. 

On the reception of the second volume of the work on 
Equity, Chancellor ICent thus writes:-

TO IIOX. JOSEPH STORY. 

New York, April 18th, 18:37, 
:My DEAR SIR: 

• 

lowe' you an apology for omitting hitherto gratefully to 
acknowledge the receipt of the second volume of your Qom­
mentaries on Equity, and the pamphlet on the Charles River 
Bridgc case. They have both been read by me attentively; 
the first, not every word of every page, for to a person of my .. 
advanced life, and retirement from the Bar, it cannot be 
expected that I should wish to load my mind de novo with 
all the numerous and refined distinctions 011 many of the 
heads you discuss. IVly attention has been drawn to every 
thing that was the subject of special criticism, or of the more 
interesting kind, and the least technical and dry. The work 
denotes your usual- labor, accuracy, and learning, and is a 
most valuable digest of Equity law to judges and lawyers,.both 
here and at Washington. The Bridge case I read as soon 
as I receiveq. it, to the end of the opinion of the Chief Justice, ' 
and I then dropped the pamphlet in disgust and read no 
more.; I have just now finished your masterly ,and exhaust-
ing argument. . . . ' 

Be assured of the highest respect, ~steem, and attachment of 
Your friend and obedient servant, 

.. 
.. JAMES KENT • 

., 

.. 
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The following letter from Sir Edward Vaughan 'Vil­
Iiams, of the Court of Common Pleas, and author of 
the able work on Executors, refers to this work: -

TO nON. JOSEPn STORY. 

2 Inner Temple Lane, London, October 2d, 1839. 
DEAR Sm: 

I fear you will have considered me as both rude and un­
grateful, in not having acknowledged your letter received 
more than a year ago. The truth is, that I felt a difficulty in 
doing so, because, by some mistake, two\ of the volumes of 
the works \vhich you mentioned your kind intention of send­
ing to me, did not reach me till lately.; I found them on my 
return from the last circuit; and I now beg to express to you 
my warm thanks, and to assure you, witli"great sincerity, that 

-
no present I ever received gave me greater gratification. 

It would be impertinent in me to mention to you, whose 
name has been so long known as one of the foremost in the 
learning of our profession, the high respect which I, in com­
mon with the rest of the lawyers of Europe, feel for your 
great talents and acquirements. But I may be allowed to 
say, that nothing has occurred, in the course of my profes­
sional life, which I regard with so much pride, as to have 
recei'led a letter of commendation from such a man. 

I have the honor to be, _ 
-

• ,\Vith the truest rega:-d and esteem, 
. Your most obliged servant, 

• EDWARD VAUGHAN WILLIAMS • 

After winning all these cups, my father was restless 
when off the course. A passage in the following letter, 
relating to the Treatise on Equity Jurisprudence, . 
show the large plan which he had proposed for himself 
as an author. Not content with fulfilling the duties ori-

, -. 

-

-
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gin ally laid down by IVIr. Dane, he determined to press 
far beyond their limits, and not to rest until he had 
written at least twelve treatises on various subjects in 
the law. vVith all his previous labor, he had achieved 
but little more than half his plan. 

, 

, 

TO REY. JOIIN nRAZER. 

Cambridge, November 10th, 1836. 
My DEAR Sm: 

I am greatly obliged to you for your kind letter, and espe­
cially for those expressions of interest and friendship for me, 
of which I am proud, and on which I onght to place a high 
value. To me it is a severe loss to be precluded from the 
opportunities of meeting you at your quiet fireside and my 
own, and of talking over those topics upon which so much of 
our past lives has been so pleasantly employed. As I grow 
older, J find the sphere of my friendships necessarily grows 
more nalTOW, and I have hardly the courage to attempt to 
widen it. Every loss of an old friend, by being far removed 
from him, brings 'more and more regrets to me, unavailing 
indeed, but still not less felt on that account. 

'. ,; I am glad that your Review has brought to my knowledge 
, the name and the writings of Gambold. I was before wholly 

ignorant that such a person had existed. The specimens you 
have presented of his writings, give me a high opinion of his 
genius, and there are occasional flashes in his poetry, of great 
brilliancy and power. The" lVlystery of Life" contains some 

, --
exquisite, touches, and cannot-but .recall to every man, who 
has indulged in musings beyo'nd this sublunary scene, some 
of those thoughts which have passed before him in an un­
earthly form, as he has communed with his own soul. But 
I am alsO' greatly gratified with the tone and character of the 
Review itself. It is in good taste throughout, with a spirit of 
candor and close discrimination, and appropriate and elevated 
remark, such as it rarely falls to my lot to find in those things 

-

• , . 

• 

, 

• 
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miscalled " Reviews." It is delightful to see a divine of one 
sect counting it not a task but a pleasure to bring out the 
merits and the beauties of another mind, of a widely difierent 

• • 
sect, instead of seeking to magnify and censure the differences 
which divide them. How greatly I should rejoice, if theolo­
gians generally could be, I do not say, thus tolerant, but just 
to each other. I thhlk your Review will be, as it ought, 
gcnerally admired. . C • 

I shall immcdiately speak to IVIr. Sparks on the subject of 
a memoir of Dr. Holyoke, but of course, I shall address him 

• 

ex mero motu. I do not know anyone more worthy of, a 
place in his series of biographies, whether from the purity of 
his life, or the excellence of his example. '1'here is no one 

• 

but yourself who is at all qualified to write the memoir, and 
without prctending to guide his choice, I shall certainly 
recommend an application to you. . . . 

I have just completed the second volume of my work on 
Equity Jurisprudence, a work of 748 pages of text, and about 
SO more of context. It has cost me very great labor, and 
has been an exhausting task. I can only hope it may in any 
wise accomplish its object, the edp.cation of students in the 

L ___ _ 

great doctrine of Equity, a subject of almost infinite com-
• 

plexity and variety. If my life should be spared a few years 
-

. longer, I hope to be able to complete the entire series of 
works which I contemplate, on various points of the law. I 
have now published seven volumes, and, in five 01' six more, 
I can accomplish all I propose. I have liow no other desire, 
than to give my remaining years to the science of jurispru- , 
dence. I have no ambition for public life, and pant for the 
time when I may hope to retire from my judicial position, 
which now presents to my mind many dark a.IJ.d saddened 
recollections. 

Mrs. Story sends her love.to Mrs. Brazer, in which I join, 
being very affectionately your and her friend, 

JOSEPH STORY • 

• 

• 

• 
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During this year, my father, in connection ,dth Tlon. 
Theron nletcalf, lIon. Simon Greenleaf, Charles E. Forbc~~ 
Es(~., and Luther S. Oushing, Esq., ,,/as appointed by 
Governor Everett, as a Board of Commissiollers, under 
the resolve of the Legislature of nIassachusetts, "to take 
into consideration the practicability and expediency of 
reducing to a 'vritten and systematic Code, the Common 
Law of nlassacl~usetb::, or any part thereof; and to report 

• 

thereon to the next Legislature, sulljoining to their 1'0-

port, n plan or plans of the best method in which such 
reduction can be accomplished." nly father ,Y:1S made 
chairman of the Board, m-::.d drew up an elaborate l'epol't~ 
ad vocating the rec1uction of certain portions of the Oom­
mon Law to a written find systematic Code, in which tho 
prInciples clearly established by the Oourts should be 
enunciated with precision. Ilis views on tilis subject, 
which were first put forth in the article," Codification," 
furnished by him for the EncycloptDc1ia Americmm, are 

• 

more fully expressed in this report, and m'e argued with 
• 

gre~t clearness and vigor. After considering the present . 
condition of the Oommon I.Jaw, he goes on to say:-

• 

That the practicabilit.y of codifying the· Common Law, 
"involves, or at least may involve, two very dj~tinct and 
widely different propositl~ns, according to the sense in which 
\VC interpret the terms, ' the Common Law of l\IassachuseUs:' 
If by those terms is to be intended not only an the general 
principles of that law, but all the diversities, ramifications, 
-expansions, exceptions, and qualifications of those principles,. 
as they ought to be applied, not only to the past and presellt, 
but to all future combinations of circumstances in the busi­
ness of human life, it may reql\ire one answer. If, on the other 
hand, those terms are to be understood in a more restricted 

VOL. II. 21 
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sense, as importing only the reduction to a positive code of 
those general principles,and of the expansions, exceptions, 
<lualifications, and minor deductions, which have already, by 
judicial decisions 01' otherwise, been engrafted on them, and 
are now capable of a distinct enunciation, then a very JifIcr­
ent answer might be given. In the former sense, the Com­
missioners 11;we no doubt, that it is not practicable to reduce 
t.he common law of Massachusetts to a written code; in the 

, 

latter sense, they have no doubt, that it is so practicable,:"-
and the expediency of doing it will come under review ill a 
subsequent part of this Report." 

After insisting that the first proposition is '-Y1~?lly 
, ' , 

inexpedient and impracticable, the arguments against 
it are thus sUlnmed up :-

" It is obviously impossible to make a positive code, which 
, 

shall be adequate to the business and rights and modifications 
of propert.y in any oile sit~gle age, unless the Legislature can 
foresee every possible as weli as every probable combination 
of circumstances applicable to 'every subject-matter in that 
age. Such a deg:'ce of wisdom and foresight belongs not to 
any human being::;. If it were possible to foresee and provide 
for all such exigencies of a single age, havi~g a determinate 
course of business, and institutions, no one would be rash 
enough to assert, that it was possible to forcsee and provide 
for the exigencies, rights, dut.ies, and business of the same 
, 

nation throughout all time. A code, therefore, however full, 
would be perpetually growing more and more defective, unless 
resort should be had to new legislation; and snch legislation, 
to be either wise or efl(~ctiye, must allow a great number of 
cases of the same sort to arise under various aspects, before 
the propel' remedy or principle, which ought to be generally 

- applied, could be clearly perceived, or safely adopted. In 
short, unless it \vere possible to compel all men to act at all 

" 
, 

• 

" 
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time;; in one way, and to prevent the occurrence of allY new 
combinations of circumstances, (u condition morally and 
phY:3icaIly impos:;ible,) and unle::;s it wcre also po::::sible for 
a lcgi;:;laturc to [Ol;csce and provide for all the case::;, th.at 
had ari:;en, or could ari::;e, (a condition equally impo;:;sibh.':) 
there is no pretence to say, that any written code could 
embrace all the provisions fitted for an activc, commercial, 
and ii'ee people, advancing in civilir.ation, wealth, and indu:-5-
try. And if allY code could bc framed, which should aspire 
to provide in detail for the com111on run of circumstances, it. 
would be found in practice to be not only materially defective, 
but so voluminous in its precepts, that a whole life would be 
required to maste]' all it!:i provisions, and more than a whole 
life to accumulate the material::; fit for its compo::;ition. 

,; Itha;:; been already stated, that perhaps not one case in a 
hundred, which admits of doubt or controversy, ever comes 

, 

• 

before a COlIrt of justice for decision. Of. thc reported cases, 
which were decided ill England before the middle of the last 
century, consisting principally of cases at the common law, an 
abridgment has becn published in twenty-four folio volumes; 
and, after all, it is a very unsatisfactory and incomplete 
abridgment of those casc;;, probably llot covering one half 
of the minute doctrines asserted amI acted on in them. An -
abridgment of the rcporteu cases at the coinn1911 law, from 

, " 

that time down to the present, has also been published in 
fiftecn volumes (royal octavo) which is equally imperfect and 

.. 
unsatisfactory. These voluminous works are but specimens 
of what a code must be, which should attempt to enumerate 
ill deb!llthe doctrines of the common la\v, which have been 
ill dispute in courts of justice, and have been est~blishcd by 
decisions. If the enumeration of these is so volri'minous, we 
may readily see, what space would be required for those, 
which are known and not di!:iputed, and for those, which arc 
unlmo\vn, or uncertain in their application, and whose cireum-

, 
stances have ~V'e1' been discussed in tribunals of justice. A 
code, which should embrace the doctrines of all the reported 

, • ...,.> ... ~ , 
.. -.-... .,.. .. - .. 
• • --_ .• - 0·' .:.., ... , -, • 
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cases of the common law, from th~ most important to the 
most minute, with accuracy and clearness, would of itself be 
exceedingly voluminous, and require many years, if not an 
age, for its preparation, and then would be mastered ollly by 
those, who could afford to devote a large portion of their lives 
to the study and exposition of it. Fo.r the purposes of com­
mon life, it would be like a sealed book, which would neither 
t'nlightcn nor aid practical inquirers, and perhaps by a partial 
examination might mislead them. But if a code should 
attcmpt more, and be framed so a:". to comprehend, in all their 
details, all the Iniown and undisr)lTted doctrines of the com­
mon law, which on that account are only incidentally touched 
or alluded to in reported cases, it would pl'obably be doubled 
in its bulk and extent. If it should attempt to go farther, 
and provide (01' the application of those doctrines to all other 
cases, which had arisen and were known, or which could be 
foreseen by the exercise of the most profound and varied 
wisdom and experience of the Commonwealth, it would not 
only be found upon its first promulgation exceedingly defect­
ive, but it \vould be of such vast size and accumulated ma­
terials, that it would serve to perplex rather than to clear 
away difliculties, and would import into the adminisiratioll 
of justi,-:!e more n1ischiefs and doubts, and stimulants to 
litigation, than it could hope to remedy. The1'e would be 
this additional evil, that as the rules established for future 

, ' 

cases would necessarily be founded upon general theorieH, 
and would l~ot, as now, be adopted upon full argument, and 
moclified from time to time, to meet the circumstances of 
each particular case, there would be infinite danger, that they 
would in practice be found to work ill, or to defeat the main 
objects, which the l~gislation was intended to accomplish." 

•• 

proposition, he says, / __ - ~-------
--

" In respect to the general principles of the common law of 
• •• • •• 

, 

----

• • 

\ 
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, 

Jlassachusetts, it may be alIinnell, that they are not positi vely 
incapable of being generally collected into a. colle. \Ve say 
generally, because there may still be some question, whether 
particular principles of the common law of Englanel con­
stitute a part of ,th~ common law of l\iassachusetts. But ill 

, , 

:.'elation to a very large mass, there is no di Iliculty whatsocv('l' .. , 
'r " 

of this nature. "rhes,P general pril1c~ples are to be found, for 
the most part, collected in elementary treatises now extant, 
upon the whole 01' particular branches of the common la\\-. 
They are capable of being stated in the very form and lan­
gllage, in which they are there enunciated, as they have, from 
long examillations and critical trials, acquired a prec]:-;ion amI 

, ' 

exactlless, which' approach very neal' to scientific accuracy; 
and for all the ordinary uses of life, they are sufficiently clear 
in their iuterpretations and qualifications. To this extent, at 
least as far as these general principles have assumed such tt 

precision and exactness, they may be embodied in a \\Titicn 
, Code, ,dth such a systematic arrangement, as the natnrc of 
the difll~retlt subjeet-mattcr~, to which they apply, may require. 

" In respect to the details of these general pl~llCiplcs in their 
actual applicatioll to particular cases: where they have nece~­
sarily undergone modifications, exceptions, and qllalificatiOll:-;, 
as they arc chiefly, i~' ~lot exclu;:;i':cly, to be gathered frot 
actual adjudications in courts of justice, it m,a also be 

as reported cases go, of being,' a ~ It.'Ia ly redllCCll to a written 
, , 

code. \Ve say generall cause here also there are, or may 
be great dOllbts,.....'\vl e 'her particular dodrines constitute a part 
of our com-n10n law; and b~cause there are to be found COJl-

easy to affirm, upon the wejght of authority, what the true 
doctrine is; and because some branches of the common law 
of England have become so nearly obsolet.e', and so obi:;cul'c 
fro111 lapse of time and disuse, that, if they constitute a part 
of our common law, jt would be ~Tery dilficult to collect all 
the true doctrines, and to express them in an unexceptionable 

21~ , 
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, 
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-
form. Ti me hcre, as cycrywhcrc ch;c, has wrought such 
grcat chungeR in rights, remedics, institutions, and usages, 

. that. it would he almost a hopeless task to suit thc ancient 
forms and t.hc a.i"!(;!ent langnage of particular doctrines to the 
present state of things. It is quite a dillcrcnt question, which 

, 

will be presently considered, whether it would be useful or 
expedient, to attempt any cod.ification of all the details of 
tlH'se general principles, as they are !~mbodied in the decisions, 
which have been made by courts of justice in diflcrent agcs." 

• 

The following propositions arc stated, as the result of 
the deliherations of .the COlllmissioners : -

• 

"1. The Commissioncrs are, in the first place, of opinion, 
that it is not cxpedient to attempt thc reduction to a code of 
the entire body of thc Common Law of :Massachusetts, either 
in its general principles or in the deductions from, or the ap­
plications of those principles, so far as they have been ascer­
tained by judicial decisions, or are incontrovertibly established. 

"2. ffhe Commissioners are, in the next place, of opinion, 
that it is expedient to reduce to a code those principles, and 
details of the Com .non Law of :Massachusetts in civil cases, 
which arc of daily usc and familiar application to the com­
mon business of life, and the present state of property and -
personal rights and contracts, and which are- how so far as-
certained and established, as to admit of a scientific form and 
arrangement, and are capable of being announced in distinct 
and determinate propositioll3. \Vhat portions of the Com­
mon Law properly fall under this predicament will be in 
some measure considered hereafter. 

"3. The Commissioners arc, in the next place, of opinion, 
that it is expcdient to reduce to a code the Common Law, 

, 

as to the definition, trial, and punishment of crimes, and the 
incidents thereto. 

" 4. The Commi~sioners are, in the next place, of • • 
vpll1l0n, 

• 
• -

• 
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that the law of evidence, as applicable both to civil and cri­
minal proceedings, should be reduced to a code. 

"'And, in order to guard against any objections founded 
upon a miscorieeption of the nature, objects, and ellects of 
snch a codification, the Commissioners propose to insert in 
such a code the following fundamental rules for its interpre­
tation and application. 

"1. 'l'he code is to be interpreted and applied to future 
cases, as a code of the Common Law of IVIassachusetts, and 
not as a code of mere positive or statute law. It is to be 
deemcd an affirmance of what the Common Law now is, 
and not as containing provisions in derogation of that !a\V, 
and therefore subject to a strict construction. 

"2. Consequently, it is to furnish the rules for decisions in 
courts of justice, noL only in cases directly (ex directo) within 
its terms, but indirectly, and by analogy in cases, where, as a 
part of the Common Law, it would and ought to be applied 
by courts of justice, in like manner. 

"3. In all cases no? provided for by the code, or governed 
'. 

by the analogies therein contained, the Common Law of 
l\Iassachusetts, as now existing, is to furnish the rules for de­
cision, unless so far as it is repugnant to the Common Law 
affirmed in the code, or to the statute law of the State." 

The Repor~"'goes on to state the objections which 
have been urged against codification, and triumphantly 
answers them. It then proceeds to recount its advan­
tages with great clearness and force, and reconunends 
that the labors of codification should be specially de­
voted to these three branches of the law. 

"1. 'rhat which respects the ci viI rights, capacities, and 
duties of persons, considered by themselves, or in their social 
and other relations to other persons; and the remedies result­
ing from those rights, capacities, and duties. 2. That which 

• 

• 

• 
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respects the rights and tjJles to real and personal property, 
and the incidcnts thercto, and t.hc remedies, by which they 
are protected and vindicated. 3. rrhe rights, duties, and 
claims arh;ing from contracts, in the largcst sense of that 
term, comprehending exprcss contracts, snch as bonds and 
obligations, conditions, conveyances, covenants, and other 

• 

positive stipulations bctween parties competent to contract; 
and hnplied contracts, which result by operation of law, either 
from the implied consent and intentions of the parties, or from 
the dictates of natural justice in furtherance of right, or in 
suppression of wrong. Connected with this branch necessa­
rily is the consideration of the remedies applicable to the 
various kinds of contracts; some of which stand upon prin­
ciples purely technical, and others again upon principles of a 
more general nature." . . . 

"But," he says, " it js principally in the third and last class, 
that the Commissioners are of opinion, that the benefits of a 
code wH! be most extensively felt, and in which the task 
may be performed with the greatest certainty of success'. It 
is trne, that some branches of the law of conh'acts contain 
rules and principles of a technical and artificial nature, not 
well adapted to the modern exigencies of society. Examples 
of this sort may be found in the law applicable to obligations, 
conditions, covenal1ts,_.and certain classes of conveyances. 
But, in general, the law of contracts may be affirmed to be 
founded in sound sense, and adapted to the ends of social 
justice. Especially may this be affirmed of the law of con­
tracts, which has been developed and established within the 
last century. Even the law of contracts, applicable to the 
old forms of obligations and covenants and conveyances, has 
been, by the cautious expositions of great judges in different 
ages, reduced to a high degree of certainty. But commercial 
contracts are eminently entitled to be deeI11ed in this predica-

• 

ment; and under the forming hands of a succession of learned 
judges and jurists for the last century, they have attained a 
scientific precision, and accuracy, and clearness, which give 

, 

-
• 

• 
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thcm an indisputable title to be treated as a tlxed system of 
national jurisprudence. In rcgard to commercial contracts, 
it may be affirmed without hesitatio11, that the general prin­
ci plc( which define and regulate them, and even the subordi­
nate dctn.ils of those principles, to a very great extent, are 
now capable of being pl1t in a regular order, and announced 
in determinate propositions in the text of a code. Among 
these contracts, thc Commissioncrs would e:3pccially recom­
mcnd as the subjects of a code the following titles, namely: 
the law of agency, of bailments, of guaranty, of suretyship, 
of bills of exchange, of promissory notes, of insurance, and of 
partnership. They would also recommend, in likc manner, 
the law of navigation, and shipping and maritime contracts, 
incll1ding therein thc law respecting the rights, duties, and 
authorities of owners and part ownel'~,;,and mastcrs, and sea-. , 

men, and shippers, and passengers; 'the law of bottomry, of' 
charter-parties, bills of lading, and other contracts of afli'eight~ 
ment, including therein the law of freight; and the law of 
general average, ,of salvage, and of seamen's wages. 'rhese 
branches of commercial and maritime law are not only capa­
ble of being put into the form of a positive te,xt, but of being 
condensed into a text of a comparatively smal( e~tent. It is 
not too much to affirm, that the whole law of insurance, a::; 
far as it has been ascertained and established by judicial de­
cisions and otherwise, may now be stated in a text not ex­
ceeding thirty pages of the ordinary size of octa\Tos. In point 
of fact, it is embraced in the commercial code of France in 
less than half ,_that space; and most of the principles of that 
part of the cOele are the same as those of our law. 

-
"In thQ ,next ~ place, the Commissioners are of opinion, as 

indeed they have' already intimated, that the Common Law, 
as to crimes and punishments, and the incidents thereto, ad­
mits of being generally reduced to a code w~th accuracy and 
precision. If it can be done, it seems to the C~om=-missioners, 
that the public at large have a right to claim from the Legis­
lahue that it shall be done. One of the most obvious dic-

, 

-~-. 



2GO LIFE AND LETTERS. [1835 - 36. 

tates of reason is, that public crimes, which are to· afiect 
. every dtizen, should, as far as practicable, be made known 

to all. It is wholly unllecessary for the Commissioners to 
expound the importance of tlii:) truth, as it cannot well escape 

• 

the notice of every intelligent legislator. It is fortunate, that 
in the prescnt state of the criminal law, there is. so r!lllCh cer­
tainty as to the nature and punishment of .crimes, at the 

• 

Common Law, and the incidents and mode;;; of proceeding 
therein, that it. will not be found a very difficult task, to re-
duce most of the important doctrines and rules to a positive 
text. 

" Connected with these extensive branches of the Common 
Law, both civil and criminal, there remains the grave subject 
of the law of evidence, involving not merely questions respect-

• • 

ing the competency and credibility of testimony, but the ge-
neral rules for the admissibility of written and parol evidence 

• 
on particular issues. Owing to the invaluable labors of the 
eminent judges of the last half century, this subject is now, 
with a few unimportant anomalies, capable of a scientiflC 
arrangement and determinate exposition, in it::; general prin­
ciples, and in many of its most useful details. 'rhe rules of 
evidence have been truly said to constitute the best, if not 
the only real security for the lives, the personal rights, and 
the property of all our citizens; and, therefore, the knowledge 
of them is of infinite moment to the public, as well as to the 
profession. Any code, which does not embrace them, must 
be pronounced to be in its very constitution radically defect­
ive. The Commissioners, therefore, earnestly recommend 
the codification of the law of evidence, as among the first 
objects for the deliberation of the Legislature." 

• 

The plan of codification was accordingly adopted in 
conformity with the recommendations in the report, and 
in the early part of the next year my father was invited 
to become the chairman of the Board of Commissioners 

• 

• 

• 
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for the c'oc1ific::dion of the. Criminal J-Iaw. In the follow­
jug letter he declines to accept the nppoiniInellt . 

• 

• 

'1'0 Ins EXCELLENCY, EDWARD EYERETT. 
• • , 

Cambrillgc, March 28th, 1837. 
DEAn Sm: .,~ 

\ 

- - . . 

• 

~ I have rellected seriously on your kind proposal that I 
. should be the chairman of tlr'e board of commis::5ioners to be 

, 

• 
appointed on the codification of the criminal law. I am 
compelled, by a sense of duty, to declille the hOllor which 
would thus be conferred on me. Consistently with my judi­
cial and professional engagements, I do not see how I can 
\vell spare the necessary time for such an important and iute--
resting undertaking. vVith my most" grateful acknowledg-

-
ments for the favor t.hus intended me, I hope you wi.!}. deem 
my reasons for declining the task to be satisfactory. . . 

Believe me, with the highest respect, truly yours, 
• 

JOSEPH STORY. 

On the 8th day of September, 1836, the alumni of 
IIarvanl University celebrated the second centennial an­
niyersury of its foundation. The occasion, which was 

• 

nlOst interesting in its nature, drew together a great 
number of graduates from all parts of the country, who, 
after listening to an admirable oration pronounced by 
the lIon. Josiah Quincy, the President of the University, 
proceeded to an enormous pavilion erected ill the college 

.. 

grounds, and there partook of a dinller. This pavilion, 
which covered an area of nearly eighteen thousand square 
feet was spread with white care·vas, that sloped in suc-
cessive terraces frOlll a central pillar sixty-five feet in 
height, from which the college flag waved with its motto 
of Ver#as. The scaffolding of these terraces was sup­
ported in the interior by forty-four pillars, which were 

• ... 
• 

• . , 



, 
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• 
wrea.thed with flowers and evergreens, while pendants 
and streamers radiated from the centre to the sides of 
the t.ent. The pavilion was placed on a slope, so that 

, 

the tables rose one above the other in the form of an 
amphitheatre, 'while an elevated platform, on the' lowest 
part of the area, was appropriated to the President and 
Vice-President of the day, and the distinguished guests. 
:Th'IOl'e than fifte n hundred persons sat down to this .. 
table, of all ages, from the octogenarian graduate of 
sixty years hack, to the youth of yester~lay, alid after 
the serious demands of the appetite were satisfied, a 
number of eloquent speech~s were made, which were 
i'eceived "fith enthusiaslll: Among them that of my 
father will here be interesting, as shoY\1ing the peculiar 
lnanner of his extempore dinner speeches, of which this 
is a fail' specimen. As he never prepared his speeches, 
nor wrote them out after they were spoken, but few 
remain, and those are very imperfect. This was not 
written out by him, but was taken down by the re­
porter as it fell from his lips. In answer to the follow­
ing"toast (alluding to Ron. Nathan Dane): "The memory 
of him who added a Seminary of'Law to the School of 
the Prophets; a structure of immortal fame has been 
reared on his foundation," my father spoke as follows: . 

" ]\/[1'. President, I rise with unaffected diffidence to address 
you on the present occasion, and to return thanks for the 
toast just ?.u.~0unced from the chair; The novelty of the cir­
cumstances undt~r which we are assembled, as \yell as my 
own unexpected position at this moment, place me in a state 

• 

of great embarwssment. In the first place, if invited here as 
a member of the Corporation of Harvard College, I had con-
soled myself with the reflection, that a matter of law would 

• - . 

• 
• 

, ~,-. '- .-• 

• 
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be my especial protection for an unbroken silence. I think 
that my Lord Coke has somewhere told us, and at all events 
the doctrinc is assuredly as old as his day, that a corporation 
ha~ no soul'; nor has it any natural body; but only an Ul~tifi­
cial existence, or legal entity; so that it cannot manifest its 
intentions by any personal acts or oral discourse, and there­
fore it can act and speak only under its common seal, or at 
all events through its acknowledged living head; and through 
that head our Corporation has already powerfully and elo­
quently spoken thi~ day. But although I have hitherto had 

• 

great confidence in the law, as on my side, it seems that it 
has failed to be my security in the present emergency. 

"In the next place, I had placed equal reliance upon a 
matter of fact. I came here with the distinct understanding, 

• • 

that on this most int.eresting anniversary), all of us should 
move in procession, and take our places at the tables, in the 
order of our respective college classes; and well I knew, t.hat, 

• 

as a member of the class of 1798, in the midst of that pha-
lanx, I should be secure [rom all intrusion from without, so 
that I might comfortably say, with honest John Falstaft~ 

'Shall L not take mine ease in mine own inn?' But here, 
again, I have been mistaken in the matter of fact; for the 
plt.ce from which I now address you, abun,dantly proves, that 

• 

the move and the remove have been greatly to my disquiet. 
In short, sir, I am in the same unIiappy predicament here~ hI 
which many poor gentlemen find themselves in some other 
places, with a total failure of matter of law and matter of fact 
for my justification or defence, touching the demand for a 
speech. ' 

"But, not to trouble you with any further apologies, allow. 
me in a graver tone to say, that few occasions could be of 
more deep and permanent interest than the present. When . 

• 

I look around me, and see the numerous assemblage of stu-
,dents and alnmni who grace this celebration, I cannot but. 
feel a lively sensibility and unaiIected gratitude, in being per-

, 

mitted to witness such a scene j under- such auspices. I can-
VOL. II. 22 ' 

• 

, 
• 
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not turn my eyes towards the neighboring collegiate halls and 
academical shades, without the most touching reminiscences 

, of former days passed there, in the season of gay and unsus­
picious youth. I realize in its full force the beautiful lan­
guage 9f the poet:-

, I feel the gales, that from ye blow, 
A momentary bliss bestow, 

As, waving fresh their gladsome wing, 
My weary soul they seem to soothe, 
And, redolent of joy and youth, 

To breathe a second spring.' 

oJ 

"Many of the topics, which natlll'ally crowd upon the 
. ~ 

mind under such circumstances, have already been in a great 
measure exhausted in the excellent address to which we have 
just listened from the chair, and in the elaborate and power-. 

• • 

ful discourse, which occupied our attention in the morning. 
At this late hour, I have little to add to what has been so . 
well discussed in them. My worthy friend who last spoke 
(the learned Dean of the Faculty of Divinity) has placed 
before us the labors and services of th~ Puritan clergy in 
establishing and protecting and aiding this University, in 
their true light. He has but donc them the just!ce of bestow­
ing warm praise upon their prompt zeal, their untiring fide­
lity, and their constant devotion to its interests. It was 

----founded by them for the cause of religion and truth; and I 

'. . 

• 

trust it will forever remain steadfast and immovable in that 
cause. 

" In regard to the complimentary notice of the Law School 
. of the University, in the toast from the chair,A cannot but 

receive it with a deep consciousness of the kindness which 
• 

dictated it, and of the small claim that I have to appropriate 
to myself personally the commendation which it implies. No 
one appreciates more fully than myself the general import. 
ance of the study of the law. No one places a higher value 

• • 

upon that science, as t.he great instrument by which society 
• 

• 
• • 

• 

• 
• 

• 

• 
• • - • 

" -• • 
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is held together, and the cause of public justice is maintained 
and vindicated. Without it, neither liberty, nor property, nor 
life, nor that which is even dearer than life, a good reputation, 
is for a moment secure. It is, in short, the great elastic power 

. which pervades and embraces every human relation. It linl~s 
man to man by so many mutual ties, and duties, and depend-

• 

encies, that, though often silent and unseen in its operations, 
it becomes at once the minister to his social necessities, and 
the guardian of. his social virtues. No one, therefore, can 

-

. hold in more reverence than myself, the memory of that ex-
-

cellent man,:-::~{v'fol1nder of the Professorship 'which I have 
11.BW the honor to hold, whose bounty is worthy of all praise; 

-

for its noble object is to inculcate: through' aU- generations, 
the doctrine of the supremacy of the constitution and laws . 

• 

But, although I am conscious of my own inability to carry 
into full effect his admirable design, I trust tlult it will not be 
thought presumptuous in me to indulge the hope, that there 
may hereafter be found, among the pupils of. this school of 

i jurisprudence, some master spirit, who will hi.sk himself to 
C_Jt;L~~ccomplishment, and thereby secure to himself and the 

• • 

.. 
scho-bI an enviable immortality. ,To such a one 1 )vould say, 

-. 

, Bate not n. jot 

Of heart or hope; but still bear up, and steel' 
• 

Right onward.' 

"But I confess that my thoughts have been led in a some-
, -

what different direction from that of the law by the festivi-
ties of this day. The very spot where we are assembled is 
consecrated by a thousand endearing associations of the past. 
The very name of Cambridge compels us to cast our eyes 

-- -

across, the Atlantic, and brings up a glowing gratitude fot" 
our unspeakable obligations to the parent University, whose 
name we proudly bear, and have borne for two centuries. 
To her we owe many of our earliest scholars and best bene­
factors, many of our civil rulers and our ecclesiastical leaders. 

, 

" .. 
'. 

" \ ," . . .) 

• • 

, 

-
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They imrsed our infant institution in their bosoms. They 
cherished t.he cause of letters and learning with a holy ardor 
and unconquered diligence, in this then scarcely reclaimed 
·wilderness. They stamped the image of their own exalted 

4 piety and patient virtues upon their own age. They refined, 
while they animated, the strong lineaments of the Puritan 
character. rrhey planted the precious _seed, whose mature 

• 

fruits we are now enjoying in a rich ar;.d luxuriant harvest. 
I do not say too much, then, when I proclaim, that we owe 

• 

unspeakable obligations to the ancient and venerable Uni-
versity of Cambridge in old England. Let it be recollected, 
that there our pious founder, John Harvard, of glorious me-

, 

mory, received his education. There, also, our second Pre-
sident, Charles Chauncy, gathered the solid leal'l~ing, which 
he so liberally bestowed upon his pupils here. There, also, 
the first three ministers of the first parish of our own Cam­
bridge, the Rev. Mr. Hooker, the Rev. Mr. Stone, and the 
Rev. Mr. Shepard were eatriculated, and in Emanuel Col­
lege laid the foundations of that ample knowledge of things 
human and divine, which made them the ornaments of their 
own age, and the pride of succeeding generations. So nu­
merous, indeed, was the class of educated men from this 
stock among our civil and clerical fathers, that it has been 
stated by one of our own historians, of almost unexampled 
minutcness and accuracy of research, that there were, as early 
as 1638, forty or fifty sons of that University d\velling in the 
sparse villages of New England, being one for every two 
hundred or two hu.ndred and fifty inhabitants. 

" We rimy, therefore, indulge a just pride in claiming our 
kindred with and lineage from that University. Nor ought 

,', 
we to desire to trace back to any higher origin our instruction 
in literature and religion, or our love of science and liberty. 
rrhat ancient University numbers amotlg her sons some of 
'. , 

the brightest names in the annals of British renown. Bacon, 

• 

Milton, Newton, were her own. And where in the history, . 
I do not say of England, but of the world, can we point to 

• 

• 

• , 
• 

• , 

• 

.' 

, 

" 

• 
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• 
men of more extraordinary genius, more' profound attain-

. ments, 
fame? 
that. 

• 
more comprehensive researches, or more enduring 
It seems. scarcely the coloring of poetry to declarc, 

• 

• 

• 
and-saw 

, 

, 

• 
• 

, They passed the flaming bounds of plaee and time,' 

, The living throne, the sapphire blaze, 
'Where angels tremble while they gaze.' 

• 

• 

" :1\'11'. President, I will not detajn you or the 90mpally any 
longer. I beg l~~,,:~~e to offcr as a to~st,-

" Our Ancient IVlother, the University of Cambridge in old 
England. 'Salve, magna Pa1'ens, magna Virum.'" 

, 

• • ',. " .. 
A singular and characteristic indication of delicacy of 

feeling, is contained in the first of these two followin:,; 
, 

letters: -

.' 

TO lION .• JUDGE PITMAN. 

Cambridge, November 29th, 1836 . . ' 
My DEAn. Sm: 

• 

. , . I do not think that it would be discreet in you 
" 

or me to ?-ttend any evening party during the pendency of a 
capital trial. It ,vould look too much like indifference or 
lightness of feeling as to the result. I am, however, truly 
obliged to General Greene for his proffered~rrospitality. Such 
a case as we have to try is bad enough at best, and I should 
scarcely wish that ladies should be compelled to hear about 

, 

it, or be reminded of it by our society. 
Believe me, most truly, youi· 'obliged friend, 

JOSEPH STOHY. -. 

22 -Ir 

, 

• 
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TO IIOX .. JA~rES KENT, LT •. D. 

Cambriuge, December ~2d, 1836. 
1\1 Y DEAR Sm: 

I had the pleasurc, a few days ago, of rcceiving your 
address before the Law Association of New York, for which 
I sincerely thank you. The testimony which, in the intro­
ductory remarks, you give as to the dignity and importance 
of the law, is doubly valuable from the right which you of 

, " 

all men have, to speak on suC1~ a subject, from your vast ex-
, . 

perience and brilliant career i;il it, and from the power and 
eloquence with which C\Tery tOpIc is urged. But your sketches 

, 

of the great lawyers, who' have adorned the Bar and Bench of 
New York in your day, and who have departed to another 
and a bettcr world, are to me not less interesting. Of Ham­
ilton, in ail especial manner, I admirc your warm and cha­
racteristic eulogy. I have always believed that' his title to 
reno,vn was as great as you have portrayed it. I never knew 
him, but I have deemed hiW a giant among his contempora-

--
ries, of whom it might truly be said toto vertice supra est. I 
shall place this new discourse among my choice pamphlets) 
to be studied as well as read. I rejoice that you still con­
tinue to cheer and ell courage the profession by your untiring 
labors in the high path of duty, and an unconquerable love 

/ 
of the law. . .. . J 

• 

IVly health is now good. For a day or two I was unwell 
with a severe cold; but I never was either dangerously, or 
even seriously ill. 

-yVith my truest regards to :Mrs. Kent and your family, I 
pray you to believe me with the highcst respeet, 

," 

Very afiectionutc1y, your friend, 
JOSEPH STORY. 

" 

" 
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CONSTITUTIONAL QUESTIONS AT 'VASHIXGTON -" NEW Yom.: r. '. , 

l\IILN" "BRISCOE v. BANK OF KENTUCKY" "CUAHLES RIYER 

BmDGE v. ,VARREN BRIDGE" ,l\II~. \VEBSTER'S OPINION OF TIIIS 

CASg -~ LETTERS RELATING TO IT COxs'l,Tru'f"~oNAL VIEWS OF . , '" . .., \ ' .. 
TIlE COURT PROPOSES TO RESIGN ' S1'RIC1;'~RES ON THE COM-

lIrENTAlUES ON THE CONSTITUTION BY l\In. JUSTICE BALDWIN­

MElIIBEHS OF THE COURT VIEWS ON INTERXATIONAL COPYJUGIIT 

- LETTER ON LIEBEl~'S POLITICAL EnIIcs CORRESPONDENCE 

WITH l\Irss l\IAHTINEAU ON lIER " SOCIETY IN .A."mmcA " LAIlORS 

OF THE YEAR LETTERS FRO"[ 'VASlIINGTON RIGHT OF TIlE 

UNITED STATES TO CEDE TERRITOIlY IN THE STATES ILLXESS AND 

DEATH OF DR.BoWDI1'CII PUBI,ICATION OF EQUITY PLEADINGS­

NOTICES OF IT ADDITIONAL LABORS PUBLICATION OF AGENCY 

-ITS RECEPTION--LETTERS RELATING TO IT FRO"I l\IR.JuSTICE 

COLERIDGE, MR. JUSTICE PATTESON, 

S"IITll, ESQ., 1VILLIAM BURGE, ESQ •. 

• 

G. ~T. BELL, ESQ., J. 'V. 
, 

IN January, 1837, my father went to \Vashington, as . 
• 

" "~al, to attend the session of tIle Supreme Court. The 
principal cases tried at this term, were three involving 
questions of Constitutional Law, upon all of which he 
delivered ·dissenting opinions. The first was" The City 

• 

of New York v. ~1iln, (11 Peters's R. 103,) involving the 
constitutionality of an act of the Legislature, "concern­
ing passenger~. and vessels ardvingin 'the port of New 
York." This law required, among other provisions, 
that the master of every vessel ar~.'iving at the port of 
New York, from any other State tha.n N €;w York, should 

• 

• 

• 
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, ", 

report the llames, ages, and last legal settlement 0: 
every person on board, under a penalty. The questions 

,were, whether this act was a regulation of commerce or 
, 

of police; and if the former, whether it was unconstitu-
tional or not the latter question turning upon the point 
whether the clause in tl}C Constitution conferring power 
upon Congress" to regulate commerce with foreign na­
tiollS and among the several States," gives exclusive 
jurisdiction to the Unit8d States, or concurrent jurisdic­
tion to the States. The Court held, that the act was a 
regulation of police; and that if it were a commercial 
regulation, as it did not come in direct collision with any 
regulation of commerce actually made by Congress, it 
was constitutional. Upon both these questions, my father 
dissented; insisting that this act. was a regulation of 
commerce, and that the power of Congi'ess is exclusive, 
::mcl no~ concurrent. The judgment is not very long, but 
it is very cogent and clear, and is stated by him to be 
in entire coincidence with the opinion expressed by Chief 
J ustice ~Iar::;hall upon a former hearing of the same 

• 

case. 
The next case is Briscoe v. The Bank of the Common­

wealth of I{entucky, (11 Peters's It. 257.) This was a 
question, whether the act of Kentucky, establishing this 

"State Bank and authorizing it to issue bank notes in the 
usual ferm, was unconstitutional, as infringing the clause 
in the Constitution prohibiting the States from issuing 
"bills of credit." The Court held eMr. Justice :NlcLean 
delivering the opinion) that the act was constitutional, 
and that to constitute a 'Dillof credit, it must l)e issued by 
a State, and contain a pledge of its faith, and be designed 
to circulate as money. In his dissenting opinion, my 

• 

• 

• 

I 

• 

• 
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fhther goes into an elaborate llistorical review of "bills 
of credit" in the Colonies and during the Revolution, to 
prove that a bill of (~redit "signifies a paper medium, 
intended to circulate between incH viduals, and between 
government and individuals, for the ordinary purposes 
of society," according to the definition given by Chief 
Justice l\IarshalI, in Craig II). The State of l\Iissouri, 
(4 Peters's R. 426,) and that it i8 not essential that 
they should be a legal tender, no!' that their circula­
tion should be enforced by statutable provisions, nor 

• 

that they should contain any express promist') by the 
. State to pay them, on 'which credit is given, nor th.'1t 

they should be issued directly by. the State and in its 
own name. lIe also argues with great force, that as 
the charter in ihis case was for the sole benefit of the 

• 

State, by whom all 'its officers wi~ e appointed and re· 
, 

moved, and under whose direction the whole affairs were 
carried on, and as the State owned all the funds and 
securities of every kind belonging to the bank, the 
bank was the mere agent of the State, and the fact that 
the notes were issued in its corporate name, did not at 
all prevent them -from being an issue by the State 
on its credit, and therefore an unconstitutional issue. 
This opinion is very able 2.nd finished. There is a 
glow of conviction in its tone, and -an animated warmth 
of expr~ssion, when vindicating the constitutional views 
of Chief Justice llIarshalI,' which render it peculiarly' 
interesting, It concludes with the following paragraph: 

" I am conscious that I have occupied a great deal of time 
in the discussion of this grave question j a question,. in my . 
humble judgment, second to none which was ever presented 

• 

• • 
• . ' 

• 

• 



• 
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to this Court, in its intrinsic importance. I have done so, 
because I am of opinion (as I have already intimated) that 
upon constitutional questions the public have a right to 
know the opinion of every judge who dissents from the opi­
nion of the Court, and the reasons of his dissent. I have 
another and ~trong mot.ive; my profound reverence and affec­
tion for thc dead. Mr. Chief Justice Marshall is not here to 
spea!\ for himself; and knowing full well the grounds of his 

, opinion, in which I concurred, that this act is unconstitu­
tional, I have felt an earnest desire to vindicate his memory 
from the imputation of rashness or want of deep reflection. 
Had he been living, he ,vould have spoken in the joint ilameS 
of both of us. I am sensible that I have not done that jus­
tice to his opinion, which hi::; own grea.t mind and exalted 
talents would have done. But with all the impcrfections of 
my own efforts, I hope that I have shown that there were solid 
grounds on whicll to rest his exposition of the Constitution." 

.. 

• 

The third case in this volume in which my father deli­
vered a dissentient opinion on a' question of constitu­
tionallaw, is "The Charles River Bridge v. The 'Varren 
Bridge," (11 Peters's R. 420 ... ·.The_chcumstances· of this 
case were as follows: The Legislature of ~Iassachusetts, 
in 1650, granted to Harvard CollegA the liberty and 
power to dispose of a ..ferry between Charlestown and 
Boston, over Charles River. Under this grant the College 
continued to hold this .ferry until 1785, in which year, 
upon petition of Thomas Russell and others, stating the,...--·· 
inconveniences of the transport~tion by ferry, an~·-the 
public advantages of a bridge, and praying to be incorpo­
rated for the purpose of building a bridge ove:r; the place 
where the ferry then was, the Legislature passed an act 
incorporating a company, under the name of" The Pro- . 
prietors of the Charles River Bridge," authorizing them 

• -

-
.. 
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to erect a bridge. and to take tolls for the space of forty 
• 

years, to which term the charter was limited, and during 
• 

which they were to pay £200 annually to Harvard 
College, in compensation for the income fi'om the ferry, 
which was thus destroyed. The bridge was accordingly 
built, and opened June 17th,1786. In 1792, its charter 
was extended to seventy years. In 1828, the Legisla­
ture of l\Iu6sachusetts incorporated a company by the 
name of" The Proprietors of the vVarren Bridge," author­
izing them to erect another bridge over Charles River, 

. -4'11istant from the former bridge sixteen rods in its com-
- -

mencement at Charlestown, and fifty rods at its terminus 
in Boston. This was accordingly done. The vVarren 
Bridge, by the terms of its charter, was to expire in six 
years, and to become free. The question before the 
Court was simply, whether the· second act of' the Le­
gislature ofl\fassachusetts, incorporating this bridge, . . , 

• 

. was in violation of the provision in the Constitucioll of 
the U nitec1 States, declaring that "no State shall pass 
any law impairing the o~ligation of contracts." This 
again opened collateral questions, -as to the proper 
interpretation of a grant or act of the Legislature, {Lnd 

• 

how far its exact words are to be extended by.implica-
tion; as to the right of eminent domain, and the extent 
of §overeign powers to appropriate private property for 
public use; as to the powers of a legislature to make 

• 

grants of exclusive franchises, and other minor questions, 
all of which are treated 'with an exhaustive wealth of 

• 

learning. 
• 

My father's opinion in this case is one 'of the most 
.-, 

powerful, close, and learned of all that he ever pro-
pronounced. And, indeed, this, with the judgments in ~11C --- ~ ... 

• 

• 

-
. ----

• 

• 

• 

• • 

• 
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~ 

. Dartmouth College case, and in IIunter v. :Martin, may 

, 

Law. The grasp' and vigor of his mind are here emi­
nently visible. The learning brought to the illustration 
of the question, the solid movement of the argument, 
and the comprehensive spirit in which the case is dis­
cussed, must command' the admiration even of those 
who differ from its conclusions. It was received with' 
:warm approbation by the profession; The judgment 
of the Court was not generally deemed to be founded on 
satisfactory grounds, while the dissenting opinion of my 
father was fully approved by such men as ~Ir. Chancellor 

, 

I{ent, Mr. Webster, 1\11'. Prescott, and Mr. J\iason. 
Mr. YVebster, in an argument in behalf of the Lowell 

and Boston Railroad Company, made in January, 1845, 
before a Committee of the Massachl1setts Legislature, 
speaking of this case, said" ' • 

• 

• 
" , 

" I:cannot but consider the act of the Legislature in that 
, matter and the' decision w?ich followed it, as unliappy, un­
fortunate, bad in themselves, and lamentable as a precedent. 
I have no desire to arraign any body's motives or intelli­
genqe; On' the other hand, I tal\e it f0r granted, that all 

, engaged in it acted from the best of their judgments. Still, I 
must say, that when I look bac~ow, after a long lapse of 
years, and read the judgment 0f those Judges who maintained 

the. other hand, tha(_of those Judges who sustained the 
'- ~- . 

act of -the Legislature against the CO,nstitution,:t must say, 
that I se~J or think I see, all the difference between a manly, 
honest, and just maintenance of the right, and an ingenious, 
elaborate,and sometimes half shame-faced apology for what 

, 
, , • 

IS wrong. ' . • , 

. - ~ .... 
". 

"Now I am willing to stake wh~t b~longs to me as a 
.' 

.. -

• 

, 



• 
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lawyer, and I have nothing else, and to place on record my 
opinion,' that that decision cannot stand; that it docs ilOt 
now enjoy the general confidence of the profession; that there 
is not a head, with cornmon sense ill it, whether learned 
or unlearned, that does not think, not a brc'ast that does not 
feel that, in this case, the .J.·ight has quailed before the con-
currence of unfortunate circumstances. . . . • , 

"If there be error in the opinions of those who did not 
concur hI thejudgment, or if those opinions prove any want 
of legal perception, 01' thorough legal learning, insight, mode­
ration, or discretion, 01' of consistent principJe, without speak-

, 

ing of any'hear me, let me come ill and take my humble 
share with Story 'and Thompson and lV[cLean." 

• 

:M:y father t.hus speaks of the argu'nents and opinions 
in this case in letters to his friends: , 

• 
TO CUARLES SUMNER, ESQ • 

• • 

'Vashington, January 25th, 1837. 
My DEAR Sm: -a 

• 

I thank you truI~ and heartily for your kind letter. It was 
like a warm spring breeze, after a cold, wintry, northern olast 

• 

which had frozen up all one's feelings and sensations. It , . 

was not the less comfortIng, that it was dated from Dane 
College, and told of all that was thought and done there, 
and of the law, and the learned in the law, sojourning there 

• 

in literary ease, and Ilv~ disquieted with. the turmoils of 
• 

Washington. It brought back old Cambridge to me, with 
somewhat of the feelings of Goldsmith, amid his' ~n'3olate 
wanderings in_strange realms,-

• 

c; Where'er I roye, whatever realms to sec, 
• 

My heart untrayelled fondly turns to thee! " 
• 

Weare fairly into the, business of the court; in medias 'res. , 
The Charles River Bridge case ha~ been under argument eyer 

- .... 
since last Wednesday,. and. is just concluded. Every argu-, . 

VOL. II. 23 • 

• 

• 

• 

• 

.. -
• 

• 

• 

• 
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• • 
ment was very good, above and beyond expectatIon, and that 
is truly no slight' praise, considering all circumstances. Our 

, 

friend Greenleaf's argument was excellent, full of ability, 
• 

point, learning, condensed thought, and strong illustration, -, -
delivered with great presence of mind, mod~stly, calmly;, and 
resolutely. It was every way worthy of him and the cause. 

· It has given him a high character with the Bench and with the 
• 

Bar, and placed him in pubhc opinion exactly where you fond 
I could wish him to be, among the most honored of the pro­
fession. He has given Dane College new eclat, sounding and. 
resounding fame; I speak this unhesitatingly. But at the 
same time I do not say that he will win the cause. That is 
uncertain yet, and will not probably be decided under weeks 
to come. I say so the more reso~utely because on some 

- points he did not convince me; but. I felt the force of his 
argument. Governor Davis"-made a sound argument, ,exhi­
biting a great deal of acuteness and power of thinking. Dut­
ton's argument was strong, clear, pointed, and replete' with -

. , 

learning. W e~ster's_.closil1g reply was itt> his best manner, but 
.. . 

with a little too much of fierte here and there. He had mani-
• • • 

festly studiec1 it with great care and' sobriety of spirit. On 
• 

the whole, it. was a glorious exhibition for old Massachusetts; 
four of her leading" men brought out in the same cause, a~d . 
none of them inferior to those who are accustomed to the lead -, 

· 

here. The audience was very huge, especially as the cause 
advanced; ·a large circle of ladies, of the highest fashion, 
and tast~, and intelligence, numerous lawyers, and gentlemen 
of both. houses of Congress, and towards the close, the foreign 

. ministers,. or at least,;3ome two or three of them. . . . . , ....... , . 
The.-Judges go on quite harmoniously. - The new Chief 

Justice conducts himself with great urbanity and propriety. 
, 

· Judge Barbour is a very conscientious and pains-taking 
Judge, and I think will improve as he goes on.. Our session 

. ." , .. 
• .. will probably be short, and but for the constitutienal ques-

• 

•• 

• 

· tions before us, would have ended by this time. In truthJ 
, w~ broke down and 'sifted the whole docket last term, leav-

• 

• 

-

, , 

• 

• 

" 

•• - • 

- ' .­. ~', 

. - ..... --. 

~. 

, 
• 

, 

• 

• 
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ing nothing ready for trial behi.nd us. Our labors then, tell 
now. The docket scarcely now contains more than sixty­
four or sixty-six cas~s, of which not more than seventeen- or 

. ' 

eighteen are new, so that the bus~es~ of the court is-dimi-
nishing." _// .... " .. 

Greenleaf departs to-morrow morning, but he leaves a high 
repute behind. I feel a'sort of home-sickness in parting with 
him, though I have seen less of him here than I should at 
home. 

I am anxious to kno)y,how codification will go in our 
, 

legislature. I have 'llever doubted that it will encounter 
strong opposition, and I ,question exceedingly whether Mr. 
Cushing's paper, if printed, with all its ability and learning, 
will not press against any scheme of codification. Pm'son­
ally, I have no interest in the fate of the project, because, as 

.. 

you well know, I shall decline being a commissioner; if I 
should happen to be asked. . . . 

Give my kindest regards to Mr. Hillard, and believe me as 
, " 

ever, 

• 

.. 

• 

. :.-; , , 
, 

My DEAR Sm: 

-

Affectionately YO'i..1rS, 
• 

"- JOSEPH STORY • 
• • 

• 

• 

, 

TO PROFESSOR GREENLEAF • 

Washington, February lth, 1837 ... 
" ., 

I have the pleasure of your letter from Dane College; and 
I rejoice at it because you are safe and sound at home, and in 
" good fame", abroad. I write you on Sunday, being deep 
in engagements, and can only thank you for all the/goodly 
contents of your epistle. The Court will adjourn on Tuesday 

, 

, , 
• 

• 

01' Wednesday next. I shall then go on the speed of high _ ' 
pressure to Cambridge, the first and last in all my thoughts. 

To-morrow (Monday) the opinion of the Court will' be 
delivered in the Bridge case. You have triumphed. All 
th~ Judges, except McLean, are of 9pinion that the Su-

, 

.. .. 

~ .. 

, 

.. 
, --- • 

, 

, 

• 

• 
, .. 

, 

, 
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preme Court has jurisdiction. Judge :McLean is for the 
defendapts on this sole ground. The Chief Justice, and 

• 

Judges Baldwin, Barbour, and Wayne, are for afIirl1ing the 

.' 

..... judgment of the State Comt, dismissing the Bill. 'homp­
'son a'lid Story are against the judgment, tati~ viribus, nd • 

, -

• 

• .. . 

• 

• 

McLean .l. on the merits, taUs viribns, on the' same side . 
• " 

The Chief Justice will deliver 'the opinion of the -Court. 
:McLean will deliver his separate opinion on all the grounds. 
Story, J. will deliver the joint opinion of himself and Thomp-
son, J. . . . ' 

• 

• 

So good-bye, and may God help you and yours. 
I am aflectionately, your friend, 

JOSEPH 
, 

, 
1'0 ~IRS. JOSEPII STORY • 

STORY. 

• 
• 

• vVashington,.Febl'ual'Y 14th, 1837. 
. My DEAR 'WIFE: 

• 

I had thour1,J -,vhen I last wrote you, that on this day the 
. - .' . 

. Court would a :,ilLlrn, alld I should have quitted vVashington . .. 
Some business, 'llO\VeVer, has occurl'ed, which will detain us 
two or three days longer, so that J do ngt.,ixpect to leave 
until the close of the week. 'rhe Charles River Bridge case 

• 

is decided, and the opinion will be delivered to-day. Mr. 
Greenleaf has gained the cause, and I am S01'1'y for it. Chipi 
Justice Taney, and cJudges Baldwin, Barbour, and Wayne, .-
are against the, Bridge; Judges Thompson, :McLean, and 
Story, are for the Bridge. A case of grosser injustice, or 
more oppressive legislation, never existed.. I feel humiliated, 
as I think everyone here is, by the Act which has now been 
·confirmed. . . . . . . . . . ---

• 

.I went last evening to see a planetarium, invented by a 
raw, .uneducated Yankee, whose name is Russell~ and who 
says he remembers me when h.e and I lived in Salem, and I 
first began the practice of the law. He was bred a wheel­
wright. The machine stands as it were, on a: basis like a 

" . '. • 
• 

• • 

.. -~- ----- ~ 



, 

, 

, 

-
" 

, 

• 

, 
-~ ,'J • 

- " 

. 
• 

, 
, 

, 

.. ET. 58 - 59.J PROFESSORIAL AND JUDICIAL LIFE. 269 

centre table, and is fifteen feet in diameter. It embraces 'all 
, 

thc planets, and several asteroids, and gives' the -motions of 

other; they move in ellipses, and in the same,oblique ecliptic 
which exists in nature, with all their moons and satellites 

, revolving round them. We had the ,pleasure of seeing an 
eclipse of the moon, and of the sun, as distinct as if they were 
before us. It is altogether a most beautiful and perfect speci~ 
men qf human jngenuitl' If the inventor should bring it to 
Boston, as I think he will, you mu'st go and see it. 

The. first breakfast bell is ringing, and I must bid you 
good-bye. 

- • 
-

• 
" 

Your affectionate husband, 
, 

JOSEPH STORY. 
, 

, 

The following letters from Mr. Webster and Chancellor 
Kent relate to this case of the Charles River Bridge :---

• • • 

, 

, 

, 

My DEAR SIR: ' 

TO nON. JOSEPH S'fOnY. 
, 

, 

-
Sunday Morning. 

, 

I lost the first five. minutes of your ,opinion, but I heard 
, 

enough to satisfy me that the opposite opinion had not a 
• 

foot, nor an inch, of grolilnd to stand on. 
I say, in all candor, that ~t is the ablest, and best written 

.' "" 
opinion, I ever heard you deliver. It is close, searching, and 
scrutinizing; and at the same time full of strong and rather 
popular illustrations. 

The intelligent part of the profession will all be' with you. 
There is no doubt of that; but then the decision of the Court 

• 

will have 'completely overturned, :in my judgment, one great 
, 

provision of the Constitution. , ' 
Yours ever, through good report, and evil report, 

, DANIEL WEBSTER. 

23 " 

, 
, 

-
, 

• 

, 
, 

I, _ _ _ 

, 

, 
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TO 1I0~. JOSEPH STORY. 

New York, Jtinc 23d, 1837. 
My DEAR Sm: 

• 
. . . I have rc-perused the Charles River Bridge case, 

and whn increased disgust. It abandons, or overthrows, a 
• 

great princip~e of constitutional morality, mid I think goes to 
destroy the security and value of legislative franchises. It 
injures the moral sens~ of the community, and dcstroys the 
sanctity of contracts. If the legislature can q-qibble away, or 

, 

whittle away its contracts wiih impunity, the people will be -sure to fo11O\v. Quidquid flelitant treges pleetuntur Acltivi. 
I abhor the doctrine that the legislature is not bound by every 
thing that is necessarily implied in a contract, in mder to 
give it effect and value, and by nothing that is not expressed 
in luce verba, that one rule of interpretation is to be applied 
to their engagements, and another rule to the contracts of 
individuals." . ";:' . But I had the consolation, in reading 

. the case, to know that you have vindicated the principles and 
authority of the old settled la\v, with your accustomed learn-

' . . ,'. ' 

, 

.. 

• 

ing,' vigpr, and warmth, and force. 
, 

But the decision in Briscoe v. the Bank of Kentucky is 
quite as alarming and distressing. . . . It is in collision 
with the case of Craig v. the, State of IVlissor.ri. If the 
hills of the Rapk of Kentucky, constituted and owned as 

, . 
that Bauk was, and with those bills a tender on execution 
in payment, under a penalty for refusing to take them, be 
not bills of credit, emitted by and under the autnority of 
the State, and \vithin the intendment of the Constitution, . , 

I don't know what could be. . . . . I have lost my 
• 

confidence and hopes in thL~ constitutional guardiansh: /' 
and protection of the Supreme Court. I h3,c1. now rather 
read ... the more hllm bIe labors of Circuit and State Courts. 
Brockcnbrough's Circuit COl1l't Re:pOl:ts I have rcad, and 
they are most delightful, for \\TC are in the comr~ny all 

, , 

• 

•• , 
• • 

~ ..... , . ~ 
• 

• 

• , 
• 

• 
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the while of a great and good Chief Justice; and I long to 
get hold of another ~'olume of Suml~er, and there I am sure 
to find the law of the land expounded and enforced with the 

, 

most extensive learning, the best taste, tlie loftiest morals, the . 
most unshaken independence and freedom, and the most • 
attractive graces of style and eloquence. 

• 
Yours affectionately, 

• 

• 

.LUrES ·KENT • 
• 

, - ~. 

" • 

• 

The fhct, that in the only three constitutional questions'" 
which carrJ.e before the Court during this 'sqssion, my father 
found himself compellbct to deliver dissentient opinions, 
indicates very plainly, that the constitutional views 'of 

• 

himself and ~lal'shall differed from those entertained 
, 

by the majority of his present brethren on the Bench. 
Chief Justice ]\iarshall and my father, and indeed all of 
the early Judges v1' the Supreme Court, had proceeded 
upon a liberal construction. of the Constitution, as creat­
ing a governmeut of efficient and paramount powers over 
the States. But tlle majority of th3 present Court in-

• 

clined to a more rigid constrllction of the fedel'tll powers, 
in favor of State rights. lvly father now became con­
vinced that a new era had come, and that with the spidt 
which now animated the Court, he could not hope to 
agree with them upon constitutiQnal points. lIis posi­
tion was therefore rendered somewhat embarrassing, and 
he was very desirous to resign his office, and c:tevote 

, 

, 

• 

. ,himself to his professorial .duties at Cambridge. The 
• 

earnest remonstrances of nearly all his frie~lds against 
such a ,course, induced him to abandon it at this time; 
yet I cannot hut' think that it was dictated by prudence 
and wisdom. lIis jul1icial labors, added to .all his other 

. duties, 'were more than his .. constitution, strong as it was, 

• 
• 

• 

.-

• 

• ---

• 
• 

, 

• 

• 

• 

, .. 

• 

• 
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could be expected -Lv support. lIe finally sank beneath 
their press ure, and an earlier abandonment of them 
might have prolonged his life; it certainly would have 
added to his happiness. 

This intention 8f resigni.ng his office, is thus alluded 
to in a lettor to :Mr. Justice :'McLean : . 

TO MR. JUSTICE MCLEAN • 

• 
• Cambridge, May 10th, 1837 . 

My DEAR SIR: 

I had yestcrday the plcasure of receiving your latc letter, 
and now send you a copy of the opinions of thc Judges of the 
Suprcme Court in the Charles River Bridge case, as printed 
at Boston. 

Your opinion I have heard spoken of by gentlcmen of the 
profession, in very high terms, and I think it has added 
strength to your judicial reputation. rrhe opinion delivered 

• • • • 

by the Chief Justice lias :not been deemed satisfactory; and, 
indeed, I think I may say that a great majority of our ablest 
lawyers arc against the decision of the Court; and those who 
think otherwise are not content with the views taken by the 
Chief Justice. The opinions were printed for the purpose of 
being laid before the Legislature. The Legislature passed a 
resolve on the subject, providing in some measure for some 
future mode of a contingent remuneration. But it was so 
inadequate, that the Bridge Proprietors (leelined to act under 
it, and the bridge draw is now kept up, and the bridge dis­
continued as a highway, by their order. What other st~ps 
arc contemplated by them, I have not heard. . . . 

Thcre will not, I fear, ever in om day, be any case in which 
a law of a State or of C0ngre~s will bc declared Ullconstitu­
tional; for the old constitutional doctrines arc fast fading 
away, and a change has come over the public mind, from 
which I augur little good. Indeed, on my returll hon1~;' t.: 

. came to the conclusion to resign. But my friellds have inter-



• 

• 

• 
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po~ed again:--t my intention, and I shallrcmain on the Deneh, 
at len.::-;t 1'01' the present. 

Onr eOl1niry i~ in a state of uncxampled c1i:-:;trcss and sufIer­
illg. Credit·, alld confidellce, and bl1:::inc~s are eV(,l'ywlwl'c at 
n. :-;tn.nd. rrlle experiment~ of' General Jackson, fro111 hi::; intcr­
ferellce ill removing the dl'po~its and annihilating the Ballk 
of the Vnited Sjatc~, down to the la:;t infatuated act of the 
Trci1:-;ury Cirenlal', lw.ve pl'odnced thci( natmal e;}cct:::. They 
lin. ve swept on~\' the eOl1ntry with the violencc and the dcso­
ht ion of a hurricane. 'NiH thc pcople awake to their rights 
and duties '? 1 fcar not. They haYl~ become stupefied, and 
are led 011 to iheir ruiu by the arts of demagogues and tht' 
corrupted influence::: of part). . . . 

Believe me, with the highest respect, 
Ailectionatcly YOUl'S, 

JOSEI'll STOny, 

The only circumstances which at all thrcatcnctl to in­
terrupt the agreeable personal relations of all the .T l1l1ges, 
was a pnhlieation, 1»)" ~Ir .. Tustice Baldwin, in which some 
seyer; strictures ,yere made upon .the Comlllentaries on 
the Constitution. l\Iy f~tther, however, took no notiee 
of it. 

• 

TO lUCIL\UD l'ETERS, ESQ. 

Cambridge, June I·1tl!, 1837. 
~[y DEAR 8m: 

I should have thanked you before now for your kind letters, 
if rny' dntjcs in the Cireuit Court (not yet done) had not 
exhausted all my time. I have received all the sheets of your 
11th volume, and also the pamphlet of Judge Bakhvin. I 
have read the laHer without surprise, and without any unsuit­
able emotion. I have no reply to make to it. I have no 
desire to make allY; and I shall not trust myself to make bnt 
a single comment on it. Our latc friend, .Mr. Chief JU:5tice 

• 



• 
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Marshall, approved all the doctrines in the Commcntaric3 
on the Constitution. Under such circnmstances, I am quite 
consoled, although an,other Judge disapproves them. 

• • 

1 would gladly ofll~r to prepare the titles of your Digest 
which you propose, if I were sure that I could find time; but 
I hardly know where, or how, or when to find it. Besides all 
my other immediate duties, I am writing my work on Equity 
Pleadings and Practice, which will occupy every moment of 
my leisure till December. If you~should not put your work 
to press until next winter, I think I could by that time digest 
the titles for you; otherwise, I am a(raid to promise . 

• 

III an half hour I am off for Nc\vport, to hold the Circuit 
Court. I sate in Boston yesterday forenoon and afternoon, 
in the Circuit Court. And I am now to be whirled to the 
other end of the circuit, to take up the business to-morrow . 

. Mrs. Story remains as she has been. She desires her kind­
est regards to you. Pray say to 1\1rs. Peters and your <laugh­
ten; all the g(lod things you can for me, and on my own ac­
count; fOi' there are precious few persons for whom I enter­
tain so sincere a regard and friendship. 

Believe me, truly and aftcdionately yours, 
JOSEPH STORY. 

The Court, during this session, (1838) consisted of 
the following Judges: Roger B. Taney, Chief .Justice; 
Joseph Story, John .McLean, Henry Baldwin, James :M. 
Wayne, Philip P. Barhour, John Catron and J oIm ~lc­
Kinley the latter h\ 0 being the additional Judges 
appointed under the bill enlarging the Court. 

The following letter, 'written during this year, is ex­
pressive of my father's feelings on the subject of Interna­
tional Copyright, prayed for in the petition of British 
authors; and gives a glimpse into his home life: -



• 

• 

• 
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TO MISS IIARRIET M.\RTINEAU. 

Cambridge, April 7th, 1837. 
My DEAT:. ~Irs8 MAJn'l~EAU: 

I should long ago have thanked you for your letter of the 
8th of November, accompanying the copy of the Petition to 
Congress, of British Authors, if I had received it at an earlier 
pCJ'iod. But it did not reach me until my return home from 
the winter session of the Supreme Court at \Vashington; 
not having your autograph on the outside, and my {ai11ily 
supposing it to be some letter on ordinc.ry business. Since 
my return home, I have been a good deal engaged in my 
professional duties, and it} commencing the ph"m of a new 
law \vork; and having now said so much by way of explana­
tion, and not of apology, for I am quite sure that you ,vill 
always give me credit for ,vdcoming your letters with the 
most grateful sense of your kindness, I proceed to converse 
with you (how much does tha~ word" converse" im ply!) on 
other topics. " 

• 

You will have learned, long before this reaches yoP, of the 
• 

fate of the Pctition of Briti:::h Authors. It was exceedingly 
• • 

well introduced, and sustained by 1 .. 11'. Clay alld 1\11'. Preston. 
But the body of our booksellers, or the trade, as they call 
themselves, is opposcd to it. Nevertheless, I do believe, that 
if Congress had sat a month longer, the bill ,yould have 
passed. All our American authors are in its favor, and the 
public are beginning to be enlightened on the subject, and to 
understand its bearing upon literaturc and genius, and a just 
liberality to authors, and last, but not least, upon their 0wn 
immediate interest. To me it was a source of great gratiriA 
cation, to see a petition signed by so many glorious names. 
I take pride in advancing, as far as I can, the objects of it, 
nay, I enter into it with my whole heart, as a matter of sheer 
justice, and t.hc only full return which America can n~ake, 
for the solid instruction she derive5 from the science and 

, 
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literature of the motheL' country, constantly pouring its trca­
sun~s into our lap. 

There is one point, however, whi.;h is important to be esta­
blished in England, amI "which, ut present, f'ccms ull~cttlcd. 
Our booksellers have rai:-;ecl the doubt, and it seems fortifiecl 
by the doubts o[ the English Judges, whcthC'r an American is 

now hwfnlly elltitled to take a copyright in Englano. vVe 
. know what the practice is; but the doubt is whether, by law, 

the copyright is vulid. Parliament is now in session, und 
1H1'. Sergeant rralfourd (that miracle of u literary lawyer) is, 
I perceive, the leader for an amcnoment of the law of 
England, Pray let him know that it is a matter of grave 
doubt~ \"hethel' American authors can now possess a valio 
copyright in England. Let Parliament pass a declaratory 
act of reciprocity, declaring that all foreign a'li.thors, whose 

• 

• 

countries allow or shall allow" to English authors, the right 
of copyright, shall be entitled reci procally to the benefit of 
the English copyright acts. I am surc Sergcanc Talfourd 
could procure such an act to. be passed without difTiculty; 
and such an act would ensure :'llccess to the same object in 
Congress at the next session. Let the British minislry abo, 
if they will, suggest to the American Go\~el'llmellt thc pro-
priety of sdch an intel'J1atiotlal copyright, r.nd I am sure we 
shall soon find our administration, if not prompt, at least not 
reluctallt, or opposecl to it. I shall work for you ill all ways 
I can. , . . 

And this leads me to :33Y a word or two about my own 
family. 1\11':3. Story has become a pcrmancnt invalid. I 
think hcr health is !';!ow]y on thc decline, and I am sorry to 
say, that I entertain no hope of" her ever being essentially 
better. . . . l\Iy daughter .Mary has been somewhat 
out of health for the last six months, but she seems gradually 
regaining strength. ,\Villiam is in College, hale and cheerful, 
and flushed with hope, loving mnsic, drawing, and study, as 
far as shidy suits the buoyancy of young men. S'\ ~ e all miss 
you at our fireside in those two last honrs of evening before 

" 
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bcd-time, which you used to light up with such delightful con­
versations and anccdotes, ay, and ghost stories too, as to makc 
lIS forget our sleep, and to have waking dreams of pleasure. 
'I'hcy all send their love to you, and share in my impaticnce for 
1\1i:;s Martineau's new \vork, "Society in America." I have 
looked over the advertisemcnt of Messrs. Saundcrs &. Otley 

many times, as it crossed my eyes il: the English newspaper;,;. 
By the by, I hope their house in New York will s'lcceed. I 
have no doubt that it will, after the first oppugnation is oyer, 

if they persevere in sending us and selIing us standard works 
a~ reasonable prices. . . . 

l\h. Van Buren is President. Things look ill in all our 
money eoncerns, and public confidence is greatly shaken. 
But after r. while, notwithstanding aU our political blunders, 
we shall go ahead again; such is the recuperative power of 
a young country, however badly governed. The Supreme 
Court now consists of nine Judges, two.aving been lately 
added by an act ()i~ Congress. 1\1r. 'raney is Chief Justice. 
I am the la::;t of the old race of Judges. I stand their solitary 
representative, with a pained heart, and a subdued confidence. 
Do you remember the story of t!le last dinner of a club, who 
dined once a year? I am in the predicament of the last 
survivor. But wherever I am, believe me, ,"ery truly and 
affectionately, with my kindest regardfl to your mother and 
brother, Your friend, 

JOSEPH STORY. 

Some views of my f:lther~ on the suhject ofGoYcrnment: 
appeal' in the follo\ying lettor, written to Dr. Lieber, after 
an examination of the nUlllU~cript of his Treatise 011· 
Political Ethics:-

VOL. II • 

• 
" 
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TO DI{. i'lL\NCIS LIEnER. 

• 

Cambrillgc, August 15th, 1837. 
1\1y DEAR 8m: 

I have cmployed my earliest leisure in reading over the 
manuscript of the second book of your work on Political 
Ethics, entitled" 'rhe State." I have read it with great 
:;atisfaction. It contains bv far the fullest and most correct 

• 

development of the true theory of what constitutes a State, 
that I have ever seen. 'rhe distinctions between what is the 
State, and what is the Government; hetwecn the rights and 
powers of the State, and the equally important rights and 
powcrs of the individuals who compose th{; State; between 
sovereignty, as belonging to the State and Supreme Power, 
and the necessary limitations belonging to each, are discussed 
with great ability, force, and clearness. You have put the 
State upon its true foundation; a society for the establish­
ment and admi']btration of general justice, justicc to all ; 
equal and fixed, recognizing individual rights, and not iln­
parting them. I rejoice too, to find in thc work, brought out 
with great strength of rcasoning, thc important truth, I would 
say in a Republican Governmeni, the fundamental truth, that 
the minority have indisputable and inalienable rights; that 
the majority are not' every thing and the minority nothing; 
that the people may not do what they please; but that their 
power is limited to what is just to all composing society. 

'rhe WOl'k abounds with profound views of Government, 
which are illustrated 'with various learning. To me many 
of the thoughts are new, and as striking as they are ncw. If 
I may be allowed to judge of the whole work from this 
specimen, I do not hesitate to say, that it constitutes one of 

, 

the best theoretical treatises on the true nature and objects 
of Government, which has been produced in modern timcs ; 
containing much for instruction, much for admonition, and 
milch for deep meditation; addl'es:::iug ibclf to thc wi::5e and 



• 

• 
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virtuous of all countries. 'The work has with me a still 
greater value, in that its aims and ends are practical. It 
deals with the prillc'iples of Government, and not with their 
forms. It puts aside the wild and visionary notion, the parent 
of so many revolutionary schemes, that the same form of 
Government is equally well suited to all countries and 
nations. It solves the question, what Government is best, 
by the ans\ver (illustrated in a thousand ways) that it is 
that which best promotes the substantial interests of tlw 
whole people of the natioH, upon which it acts. . 

I think the \vork will be very useful, as an elcrnentary 
exposition of the true principles upon which civil society and 
civil government rest. Such a work is peculiarly important 
in these times, when so many false tht:ories are afloat, and so 
many disturbing doctrines are promulgated. 

I do not mean to say that all your vie\v8 are in entire 
coincidence with my own upon all the topics; but they tire 
such as every sober thinker ought to desire to examine, in 
order to review his own. 

Be1ic-vc me, my dear sir, 
With the highest respect, 

Truly yours, 
JOSEPH STORY. 

:My fhthcr thus ftcknowleclgcs the receipt of a copy of 
:Miss ~fartill(mU'S " Society in America," which was pub­
lished during this year. 

TO MISS JIAHRIET :\IAHTIXEAU. 

Cambridge, November 3t1, 1837. 

My DEAR MISS MARTI~EAU: 

I had the pleasurc of receiving your work on "Society jn 
Amcrica," which you so kindly presented to me some time 
ago. I had long bcfore purchased the work and read jt 

through, but I am nevertheless truly thankful for the presellt; 

• 

• 

-
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I shall be proud to place it in my library as a tokcn of your 
remembranee of me 

Long before this reaches you, yoa ;\viH have seen the vari­
ous reviews of the work in the Amel'iean periodieals; in 
!;ome of them it is spoken of in terms of high praise; and in 
others again, with a mixture of praise and blame. In truth, 
the opinions expressed in it were calculated to offend the 
pride of some, and the prejudices of many, and it ought not 
to surprise you therefore, that though it has recei' ~d the 
highest welcome from some of your friends, it has met with 
a diflerent reception in different parts of the country. The 
opinions which you have so freely expressed on the topic of 
slavery have of course subjected you to the denunciations of 
the South. The details which you have so powerfully and 
eloquently given of the evils of that condition, are truly 
frightful to the humane and the thoughtful; and this vein of 
your reflections has infused its strong coloring into all your 
other disquisitions. 

I pcrceive everywhere throughout the work, the depth of 
your feelings and the impress of your mind. lVIany of your 
f-:uggestions are very striking and awakening; and many of 
them \vell fitted to be pondered on with intense deliberation 
by Americans. The parts of the \vork which are most inter­
esting to me, however, are your exquisHely beautiful sketches 
of natural scenery, your graphic delineation of American 
peculiarities, and the free and lively manner in which you 
touch the topics of social intercourse, and rural and frontier 
life. I think yon have becn misled in regard to the supposed 
existence of habits of intemperance among our ladies. In all 
my long life I havr.; never happened to know half as many 
instances of such persons in respectablc stations in life, as 
you heard of in a single cit.y. And as n. general fact, I do not 

• 

doubt that the women of America are as free from this vice 
as any on the face of thc globe. 

In regard to your opinions on questions of politics and the 
Constitution of the United States, of course I am una~le to 
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agree with yon. :My opinions as to the Constitution and 
the po\vers of the general govel'l1lTIent have been often judi­
cially expressed; and I belong to the school of '.!\Ir. Chief 
.lustice l\Ia1'shall. I am sorry that you entirely difIer Ii'om 
him; I canllot bnt think too, that you have not taken a true 
\'iew of the actual workings of onr govel'llI11cnt, and that yon 
have overlooked the terrible influence of a corrupting patron­
age, amI the system of exclusiveness in oflieial appoint­
ments, which have already wrought such extensive mischiefs 
among us, and threaten to destroy all the safeguards of our 
eivil liberties. However, I have not perhaps any right to 
trouble you with my own views on these topics; and you 
know me well enough to understand, t.hat while I claim for 
mysel f t lW right of an independent opinion, I concede it with 
the utmC/;3t cheerfulness, and in the most extensive sense, to 
others. The reformers in America are a very diflerent class 
from the reformers in England. If you had been in America 
the last six months and seen the whole couniry throwJl into 
the utmost confusion, and sufl'eri ng the most irretrievable 
losses from the violence of party spirit, and the rash and ex­
travagant projects of the adminiHtration, you would have , 
~earned, I think, that there may be a despoti:)l11 exerci:-;ed in 
a republic, as irresistible and as ruinous as in any form of 
monarchy. . . . 

\Vhy did. not Scrgeant Talfourd follow up his copyright 
:-5peech with an Act to :-5ecurc forcign authors? I doubt 110W 

if the American Congress will act 9n the subject, until Par­
liamcnt has shown that it is willing to adopt the rule of 
reciprocity. :., 

J\iy fricnd :M1'. Sumner \vill hand you this letter, as I trust. 
He i:-5 in all respects worthy of your confidence and kindnes:-5. 

Believe me very truly and affectionately, 
Your obliged friend, 

JOSEPH STORY. 

The admira.ble spii'it in which this criticism was 1'0-
• 
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eei \'ofl lly JHiss ~Inrtincnn ,yill apPtrar in tho following 
ple:l~ant extract frulll (\ letter written in ans,yor: 

TO EO:\, ,JOSEI'll STOI!Y, 

,Yc:;tmin:-;tcl', July 8th, 183!). 
• • • 

. . . Next, my denr friend, was the surprising candor 
of your letter. I owc you hearty thanks for the kinti con­
:-:/l'Uctions yon put. on my intentions, and for the wonderful 
moderation of your censures, or, rather rcgrets, where the 
diflerence in our opinions cannot but rouse your disapproba­
tion. All this made me very happy alld vcry thankful to 
you. rrhCll there was the warm tone of aflection ill YOUt 
letter, which showed that your impressiolls from our inter­
course remain as fresh and decp as my own. I have 110 fear 
now of lo~ing your friencbhip. If all that I have written, 
and all the tittle-tattle anti misrepresentation which I know 
to be going on about me among Amcric: .ns 011 both sides of 
the watel' (naturally enough) have not lesscned your rcg:ud, 
I may now be pretty sure of retaining it; for I think it can 
nevcr be put to such hazard again. . . . 

Yours, aflectionutely, 
H. l\L\ll.TIXEAL 

•• 

On his return from 'Vashington U!y father began his 
• 

work on E(luity Pleadings, to follow as a sequel to his 
Commentaries on E(luity Jurisprudence, and to this he 
(1eyotec1 all his leisure timo after April. The following 
letter shmvs some of the laJJor of the year:-

TO ])()(,TOr. FHAXCIS LIEBEn. 

Cambridge, November 11th, 183 •. 

)'ly nEAR Sm: 

Nobody takes more pleasure than I do, in receiving letters 
from you, and llobody, I am con:3trained to say, deserves 



• 
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snch a favor lcss. But it i~ llot ~o much my fault as my 
misfortune, that I am compelled to give up to public. alld 
irresistible duty much of the time that I should be glad to 
devote to 111 V friends. For the last six wcek::; I have bcen 

v 

unde,,· the severest tasks, and disciplinc, and anxiety, that I 
("onld ,veIl be. The Circuit Court has been constantly ill 
se:;sion, and 1 have been compclled to be there. rr·'Jere arc 
ncarly sevcnty law students, and every day that I conld com­
mand any leisure I have bcen obliged to giyc them lectures. 
My work all " Equity Pleadings" is in press, and one third of 
it remains to be \nittcl1 before I go to \¥ashington. 

• • • • • • • 

In truth I know not en.'n no'v how to find n. moment to 
write yun, and I begin to fear that my own health will not 
stand snch varions cHarts of duty. 

I have not been ablc, until three or four days ago, to read 
your Hermeneutics. I am cxccedingly pleased with it; it is 
full d exccllent hints, and principles, and guiding rules, and 
what is very important, writtcn in a clear, compact style, with 
great force of illm;tration, anel accuracy of stakmcnt, and 
withal in a ~pirit (without which all other qualities arc of 
little avail) of candor, and without partisanship. If I had 
becn at your elbow, there are two or three little ~uggc:3tions 
I might have ma.dc, and pcrhaps one or two quali tications, 
but none important to thc general scope of the di::;scrtation . 

• • • • • • • 

V cry truly and rc!':'pcctfuIIy, 
•• 

Your obliged ii-iend, 
JOSEPH STORY. 

The {()llowing letters, written frum ,Vashiugtoll during 
the s0s:-3iun of 1838, explaIn themselves: . 



• 

284 
, 

LIFE AXD LETTEI{S. 

TO :'1m3 .• JOSEPll HTortY. 

[l K"- ')0 
1.,.;0' - t)0 • 

My DEAH '\VIFE: 
'Va~hington, .Tanuary 2Kth, 1838. 

• • • • • • • 

I happened a few days since to sec, 011 1\11'. vVebster's table, 
the Jifth voJume of Pickwick, and I borrowed it and read it 
throngh. I have had many a hearty laugh over it, for the 
~UlTle hUlllor pervades this as :lid the former volume. What 
partienlarly gratified me was the scene in the prison between 
Pcrker and Pickwick, by which the latter is induced to leave 
it; and the convcrsations and incidents between Sam and his 
father, on his visit of condolence. r:rhe latter arc inimitable. 
I am greatly of opinion with :Mr. "V eller, as to " Widders ;" 
they are very apt to have a moving sympathy for those who 
have lost their wives. 

I am now engaged in reading Dr. Buckland\; Bridgewater 
rrreatise on Geology, and after I have finished that, I intend 
to read again 1\lrs. Somerville's Connection of the Sciences. 
There seems, at this moment, to be a lamentable want of 
~musing books, and I am therefore disposed to try my mind 
a li1tle in natural philosophy, deeming that far better than to 
dream over the strange politics and stranger follies of the 
day. . . . .. . 

I ha \-e been reading the late English newspapers, and much 
of and concerning the new Queen. I rejoice in the enthu­
siasm with which she is sustained by the people, and. trust 
and pray that she may continue to deserve it. But ~he is on 
a giddy and a fearful height. 1\Iuch must depend on her 
making a judicious choice in marriage, to save her from thc 
perils of her station. . . . 

Good-bye, and may God bless you all. 
I am your affectionate hu~balld, 

JOSEPH STORY. 
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TO MHS .• W:-iEl'H lSTOlty. 

1Ya~hillgLon, Fehl't!<tl'y U:;11I, lS3~. 
• 

~rY IlEAlt 1VIFE : 

• • • • • • • 

Divines sel'm to me so afraid of any doctrines whieh 
may be perverted. to the aid of skepticism, that tlwy seck 
to establish some innate principles of a my~tical nature 
to counteract this tendency, and involve the subject, in my 
judgment, in far more \vretched difficulties. 'Vhy men can­
not rest satisfied with the common principles of evidence by 

• • 

\,"hich all human concrrns are regulated, to gOVC1'l1 them In 
l'l'laiioll to diyinc things, I confess myself unable to sec. 
There seems to me, among divines~ a pel'i)etual desire to u~e 
IIl:U1Hm reason, amI yet to supplant it npon particular topics. 
Christianity, it seems to me, is as conclusively established by 
an appeal to human reaS011 for its evidence, and it:3 truths, as 
it can be by appealing to the result of unkno\vn powers, 
supposed to be innate in the mind, which may be disputed, 
and have ever been in dispute. . . . 

1\ly health continues on the whole good, but I am sick at 
heart, and wearied with my labors. I wish with all my heart 
I werc no longer a Judge, but able to live without the oiJice. 
The Court will rise, I think, about the first week in :March, 
and not before. 

I am your affectionate husband, 
JOSEPII STORY. 

, 

TO lI11::3 .. JOSEPH :';TORY. 

1Vashington, Fl~bl'll<1r,\"~ 25th, 1838. 
)1y DEAlt 1YrFE: 

• • • • • • • 

A melancholy occurrence took place yesterday morning, ill 
a duel fought between 1\11'. Graves, of Kentucky, and 1\11'. 
Cilley, in which the latter was killed. It was a trifling affair 
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which brought it about, and simply upon a point of honor. 
lVIr. Cilley has left a widow and foul' children. By some un­
lucky disclosure by t.he housemaid, to Mrs. Graves, she found 
out the fact while he was gone to fight, and I am told was 
in horrible agony during the three or four hours' suspense. 
1\11'. Graves was not hurt. rrhe parties fought with rifles, 
and llot with pistols; and we are 110W eome to that in this 
goodly city. \iV e are told this morning that other parties arc 
HOW gone out to fight another duel on the same ground; 
1\11'. Webb, of New York, editor of the Inquirer, and Dr. 
Duncan, of Ohio. What will be the event we do not know; 
and there seems gathering about a morc savage spirit of COll-

tention than in other times. . . . 
I am compelled to leave of!: Give my love to the children, 

and believe me as ever, 
Your afieetionate husband, 

JOSEPH STORY. 

In the follow-iug correspondenee with Governor Everett, 
my father gives his views on the question whether the 
government of the United States is authorized, by the 
Constitution, to cede to:1 foreign nation, by treaty, any 
territory within the limjts of the States. 

'fO IIOX. JOSErrr STOnY. 

Boston, 14th April, 1838. 
l\fy DEAR SIR: 

The legislature has adopted some resolves relative to the 
Northeastern Boundary of the United States, which have 
been presented to me for my official signature. One of them 
is in the following terms: _ 

"Resolved, That no power delegated by the Constitution 
to the government of the United States authorizes them to 
cede to a foreign nation any territory lying within the limits 
of either of the States in the Union." 

• 
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I beg leave to ask your opinion, (to be given confidentially 
01' otherwise as you. may deem proper,) whether yon consider 
the principle asserted in this resolve, as a well-settled doc­
trine of Constitutional Law. I have carefully read what is 
said of the treaty-making power in your COl11mentarll'S, 
Volnme iii. p. 354, et seq. At the close of ~ 1;')02, yon name 
certain restrictions on the treaty-making power, whieh must 
be assumed; but that of ceding a part of a State is not one 
of them. You add, however, the remark, "Whether there 

• 

arc any other restrictions necessarily growing out of the 
structure of the government will remain to be considered 
whene\"er the exigency shall arise." 

rrhe restriction in question (if it exL:it) must be one of this 
character, and I should prefer to foHO\v your wise counsel, 
and let it remain to be considered, when the exigency arises. 
The present controversy docs not appear to me to create such 
an exigency, for it is a questiolL not of ceding all admitted 
portion of the territory of :Maine, but of ascertaining the 
boundary between the British territory and ours. l'he re­
solve of the legislature, however, raises the abstract questioll, 
and I wish your advice, whether I call safely affirm it. 

I am, dear Sir, with the highest respect, 
And sincere attachment, 

Faithfully yours, 
EDWARD EVF.RETT • 

• 

I would observe, that it is 1I1)' present inclination, if I do 
not sign thc Resolves, to let them pass sub silentio, as they 
arc only expressions of the opinions of the legislature. 

TO IllS EXCELLEXCY EDw.um EVEltETT. 

Cambridge, April lith, 1838. 
~lY DEAn. Sm: 

In reply to your favor of the 14th in st. which I rccci\'ed by 
yesterday's mail, I beg to say, that I consider the Resolve 
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referred to as very objectionable as a matter of Constitu­
tional Law. I cannot admit it to be univcrsally true, that 
the Constitution of the United States docs not authorize the 
gOYCrlllnellt of the United States "to cede to a foreign na­
tion any territory within the limits of the States of the 
Union." If the proposition be true, then in ca:;;e of a war, it 
would be incompetent for the government by a treaty to 
cede any territory conquered during the war, and which 
might be indi~pensable to purchase peace. So a cession 
could not be made, even with the assent of the State within 
which the territory was situated; for neither the State nor 
the United States could alone cede H, and then both could 

• 

not. Yet the ccssion might be of a nature calculated for the 
safety of both nations, and might be an cquivalent for a like 
cesf.iion on the other side. --

I remember to have had some conycrsation ·wit.h ]\11'. Chief 
Justice Marshall, some years ago, when the subject was 
under discussion, with reference to the contested boundary in 
.Maine. He was unequivocally of opinion, that the treaty­
making power did extend to cases of cession of territory, 
though he would not undertake to say th8.t it could extend 
to all cases; yet he did not doubt it must be construed to 
extend to senne. 

It appcar:-; to me that our legislature have very unnecessa­
rily, and (as I think also) against our true public policy with 
reference to the contested boundary of l\Iaine, stated this 
proposition. It may embarrass the government in its nego­
tiations; and it is \vholly gratuitous, since, in a case of 
contested boundary, there is no pretence to say that an ascer­
tainment of the true boundary involves the question of 

• ceSSIOn. 
I always look with alarm and regret upon all attempts of 

our legislatures to settle constitutional questions in the heat 
of controversy, and under the impulses of party. Nor do I 
think that Massachusetts ought to commit. herself upon any 
doctrine of this sort, at this time. I doubt its soundness: , , 



• 
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~ 

but I do not at all doubt it:;; inexpediency. 
arrive "'hen our vcry cxi::;tcnce amI :;ah'atioll a:; a llatiulI, 
may depend upon the exerci::ic of this very power. H the 
national govcrnment does not pO:;:5c:-;::; it, it is to all intents 
alld PUl'P0i:iC:3 an extingui:·dlCd right of sovcreigllty, for the 
Btatc:3 do not possess or retaiu it. 

I sec 110 objection to your le;wlng the 1'(,501 vc to it:; consti­
tutional operation, sub silentio, if you think it bo:;t lIot to 
returll it to the legislature with objections. I think the donbt 

• 

of a COll:;titutional point fUl'l1i:;hcs of itself a ~ujrl('iellt ground 
[or rejecting a r0:301vo cmuodying a pO:"itivc declaration of it, 
unle::i3 there bc an absolute llecc:;sitv for some declaration 

v 

on the subject. , 
\Ylwt I have written I mnst ask you to cOllsider a:; confi-

dential, though I do lIot mean by thi:3 to say that I should 
object to it:; being :;CCll by any of our confidential friend:::, 
such as ~Il'. \Veb:-ltcr, if you :;hould w1:;11 to cou:::ult him . 

• 

Believe me, with the highe:-lt respect, 
I'ml y your:::, 

JOSEPll STOny. 

, . , 

shortl F aftcr in bi' death . .; , /.J 1llaticiani 'which tcrminated 
elicited the following letter:-

TO ItEY .. Jonx IlltAZEIt . 

• 

'Washington, 2'.la1'ch 5, 1838 . 
.i\h: DEAT~ Sm: . 

I had the pleasure this morning of recciYing your letter, 
\vhich, like every other thing from yonr hand;:;; wa:; truly 
welcome to mc. I am sincerely gl'i<:vcd to hear of the state 
of Dr. Bowditch's health, though a fe\v days since my letter:; 
from home led me to fcil' that hc \\-as in imminellt (hnger. 
He is one of the best of men in his public, his private, and 
his domestic relations; and having long enjoyed hi:; friend­
ship, I cannot but be ovcrwheln::.cd by the expected approach 

VOL. II. 25 
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of sueh a calamity as his death. He has, indeed, lived long 
enough for his fame; and long enough to leave an enduring 
memory of his extraordinary virtues. \Vhat you say as to 
his frame of mind, his acquiescence in the will of Providence, 
and his resignatioh as a man and a Christian to his fate, fills 
me with alternate emotions of admiration and deep sym­
pathy. Such a just course of thought a11(l feeling is ill har­
mony with his life and character. It refleds back a beaut.iful 

~ 

light upon his conduct and. principles. vVhile I contemplate 
it, my soul rise::; within me, and I am almost tempted to 
exclaim, ".:May my latter end be like his!" What a chasm 
will his death produce in all our as::;ociations. I know no 
individual who can supply his place. And even now, be­
fore the event~ I shudder at the desolation which impends 
over us. • • • 

'rhe late duel was in all respect:,; most horrible and inex­
cusable; but it is beginning, like all other temporary excite­
ments, to give way to other novelties. The Judges of the 
SuprcElc Court were all invited to attend the funeral of 1\'Ir. 
Cilley; but they all, '\vith the exception of Mr. Justice Bald­
win, declined; and passed a written resolution, which is 
placed on their records, a~signing as a 1'e(1S01l, that the duel 
wa:;; a violation of the law, and they were compelled, by a 
sense of duty: to decline attending the funeral. vVhether 
they will be sustained oy public opinion in taking this stand, 
is more than I can pretend to eonjeeture. But we shall in 
any event be sati::;li.ed with having done our duty? and our 
appropriate duty. 

The Court will rise at the close of tllC present week, after 
a long and tedious session. To me an attendance here is 
but a melancholy renewal of the memory of ,departed days, 
and pleasures never to return. I am called away. 

Believe me most truly and affectionately yours, 
JOSEPH STOny. 

The engagements of the year are spoken of in the f01-

, 
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lowing letter to ~fr. vVilkinson, introducing his frienl1 

Charles Sumner, Esq. 

TO .JA)!F.S ,101IN WILI{I~SO:-.i, ERQ • 

• 

Cambridge, Novemher 3d, ] 83 i. ,. 

]\fy 1)EAn SIll: -

I ought long since to Imve thanl{cd you for your letter of 

the IGth of l\Iarch la~t, which I received some months ago. 

But my apology, like your own, is not the want of inclinatioll, 
bnt a positive wallt of lei:mre. I am compelled to do what 

my duty requires a::: a Judge, and a Professor, rather than to 
gratify my own jndillutions toward;::; my most esteemed 

friends aild correspondents. I am now engaged in a work 

on Equity Pleaclillgs, ,vhieh will form an appropriate ~e(lucl 

to my former ''lark Oll Equity J urisprndencc. The subject I 
have found full of difIicnltie::" and ob;-.;cnrlties, anel eyen the 

preparation of a sillgle head, that of Parties, occa:::ioIJl'd me io 
undertake very extensive reseal'ehes. I had not then :::lCell l\fr. 
Calvert's book on the same subject, ihongh if I had, I do not 

know whether it would have materially abridged my OWIl 

labol'f;. 

IV[y particular friend, Charles S1lll1lWr, Esq., will do me the 

favor to hand you this letter, and I beg to introduce him to 

yonr aC(luaintance as a gentleman ('very way entitled io 

your respcet and confidence. JUl'. Sumner is a practising 

lawyer at the Boston Bar, of very lligh reputation for his 

years, and already giving the promise of the most eminent 

distinction in his profession. His literary and juridical attain­
mellts are truly extraordinary. He is one of ihe editors, 

indeed, the prineipal editor, of the "American Jurist," a 
quarterly journal of extcnsi\Te cireulatioll and celebrity among 

us, and without a rival in America. He is also the Reporter 
. of the Court in which I preside, and has already published two 

volumes of Reports. His private character also is of the best 

kind for purity and propriety. He visits Europe not merely 

• 



• 

LIFE J\XD LETTERS. [18:17 - 38. 

for curio::.:ity, bui: to accomplish hirn~df morc thoroughly in 
the great objects of his profession; not merely to practise, 
but to l'xh'nd the boundaries of the ~cicn'cc of law. I am 
vcry anxious that hc :-:;hould possc::::,; the mcans of visiting the 
Courts of "\Vestmillster Hall under f::t\'orable auspices; and I 
shall estcem it a p~rsollal favor, if yon can give him any 
facilities in this particular. 

I have beell examilling, with a good deal of attention, the 
working of yon1' new rules of Pleadillg, which have demolished 
the gCllcral issne. .At prescnt, I am not entirely satisfied that 
in the fun extent the change has becn so beneficial as was 
anticipated. I perceive the Hcports arc beginning to be 
crowded, not to say o\'el'loadcd "'iill special pleadings, which 
pre;:wnt a great variety of intricate questions of llO great 
general import:n.nee. . . . . . 

Believe me, with the highest respect, 
]\108t truly yom obliged servant, 

JOSEPH STORY. 

Tn the beginning of this year (1838) the Treatise on 
E(l11ity Pleadings ·was pulllished. Of this work, Prof. 
Greenleaf says, that the suhjoet ·which it treats, ,. how­
ever ab~truse and fin'l>illding in ib~ formuhrics, he has 
most ~mccessfnlly laid open, exhihiting its true principles 
mal grollnds, "in<1icating its ehanLeter, ::mc1 hringing it 
,yithill the easy compruhension of the student. There 

• 

are no ,yorks in our language in ·which the true doc-
trines and practice of the Law of E(luity, and its import­
~nce to the administration of complete justice, are so 
cOllvincingly taught; and probably no oue of his works 
has beon receivetl hy the profession ,vith greater thank­
fulnes;.;, or is more frequently consulted." 

This ,york TtVHS dedicated to lIon. Jeremiah :Mason 
·with the follo,ving lettor : -

• - -

• 
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TO THE nox .. JEltElIlIAII i\L\SOX, .LL. D. 

Camhridge, Janual")" 1st, 1838. 
:-3ln: 

I esteem it n. great privilege to have the opportunity of 
dedicating this work to you. Few circumstances in my life 
eould be more grateful than those which enable mc to in­
::icribe on the pages which con~ain my own imperfect juridi­
cal la.bon::, the memorials of my private friendships, as well 
as the avowals of my reverence for the great, the good, and 
the wi::3e. Your own en viable distinction, so long held in 
the Jir:::;t rank of the profession, and supported by an ability 
and depth and variety of learning, which have had few 
equab, and to which no onc can bear a more promp'~ and 
willing testimony than myself, wouk~ alone entitle you to 
a far higher tribute than any I can bcsto\v. I well know, 
that I speak but the common voice of the profession on this 
subject; for they have well understood thc vigor and the 
wpight of that lucid argnmentation, which has spoken in 
language for the causc, and not merely for its ornament; 
lleque id ipsum, tam !croris causa, quam ponderis. But I 
eonfc;;s myself more anxious to be allowed to con~idcr thi;; 
dedicat.ion, as a tribute to your exalt.ed private worth, spot­
less integrity, and inflexible public principles, as well as a 
free expr('~sioll of my own gratitude for your uniform friend­
ship; a friendship, which commenced with my first entrance 
among the bar, in which you were then the acknowledged 
leader (a period, when the value of such unexpected kindncs~ 
COUlUllot but be deeply felt, and fully appreciated,) and which 
has continued, undiminished, up to, the present hour. Such 
reminiscences are to me more precious than any earthly 
honors. 1'he.1 fade not with the breath of popular applause; 
and they cheer those hours, which, as age approaches, arc 
naturally devoted to reflections upon the past, for in:-!tructioll: 
m; well as for consolation. 

• 

I am, with the highest respect, your obliged friend, 
JOSEPH STORY. 

• 

.... 

• 
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Among the notices of thi.:-; work the foUowing extract 
from all article in the English Jurist, fur OctolJOr, 1838, 
is selecteLl to 8ho\\' tho lLltlllller in "'hjch it ,vas l'ceei.vec1 
abroad, beyond the reach of any personal considerations 
of li'iendship : -

" vVe hail the appearance of this work with great pleasure. 
rrhe name of its distinguished author vouches for the ability 
of its execution; anJ on llO~ subject could he have more use­
fully employed hlrmiclf than that which hc has selectcJ. There 
js one unusual and interesting circumstance connected with 
this treatise; it cOlltains an attempt (the first of which we 
are aware) to show ';:hat the abilities of a transatlantic law­
yer may be made available in England; not merely in the 
elucidation of general principles, but in the explanation of 
practical details. Hcre is a treatise upon pleading, written in 
America, and intendeJ as a work of reference, not merely for 
the American, but for the English pleader. This is a bold 
experiment; still, such are the merits of the work, that \ve 
vClltnl'e to ~ay jt will prove a snccessful one. 

~, It is not anI' intention to present our readers \'lith a Je­
tailed account of this treatise. It contains a thorough illves· 
tigatioll of the system of Equity Pleading, its principles and 
practice. The aut.hor has never lo:;t sight of the former, while 
examining the minllLicc of the latter, a task on which he has 
bestowed a degree of labor which it is really impossible to 
consider without astonishment. Numbers of books arc cited 
in ihi:; treatise, the circulation of which, we haJ thought, was 
confined to London, but which he has evidently perused, com­
pareJ, and criticized with the greatest diligence and the most 
stri]\ i ng acuteness. 

" vVe cordially recommend the work to readers of every 
dellomil1ation. It is so written as to be intelligible and in­
fitrnctivc to tlw mere beginner, while at the samC' time it 
contains. a store of learning, from which even the greatest 

-

• , 
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masters of their profession need not be asImmc<.l to draw . 
"\Ve should have inserted a much longer notice of it, were 
we Hut sure that its intrinsic merits would obtain for it a 
higher place in the estimation of tIle rcader, than ean possi­
bly be conferred by the eulogiul11 of a critic." 

N otwithstalldillg the accustomed labors of Illy DLthor, 

in so many directions, his cleyotion to tho I.Juw ~dlOOl 

continnel1 as ardent as ever, and he now ga YO tW() hour:::; 
,lnily to l}is conversational exercises 'with the silHlellts, 

the numlJer of which incrcased <Juring this terlll to 
oighty-seycn. Charles Sumner, Esq., while absent in 

Englnlll1, received the following letters ii'oIll him, which, 

mllong other matters of interest, give an account of lJi.., 
occupations in the Law School, on his Circuits, and in 

the Supremo Court. 

TO CIIAIU,ES sV:II:~mr:, E~Q, 

Call1lJl'idgc, l\Jal'l:1t l;3ih, 18:38. 
l\IY DEAR SIR: 

. . . But to return to topics more agrceable to you 
to hear about. Our last term at 'vVashingtoll was 011 tbe 
whole, dull, and dry, and hdionf';. There were few canses of 
general interest argued, and still fewer which gave ri~e to 
very comprehensive researches into nice or recondiw law. 
Nevertheless, the decisions were ill the main snch as \Vm ap­
prove themselves to the profession. The ca:5C of Rhode Island 
t'. l\Iassachusetts, was argued upon a preliminary point as to 
the jurisdiction of the Court to take cognizance of the cause . 

• 

The objections were that it was a politjcal question which 
was involved, (a question of boundary and sovereignty) and 
next, that without some Act of Congress, the Court had no 
power to issue process against a State. The Court· oYer­
ruled both objections, and asserted their jurisdiction; and the 
cause lies over 011 the merits. .Mr. Justice Baldwin delivered 

-
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the opinion of the Court. It was full or his 
tions and comments in hi:5 own peculiar way. 
in the cause. 

-1""- "<' L l)tJ' - '1),'"'1. 

elaborate cita­
I did not sit 

TIH'll we had a case of Stockton and Stoke:5 v. The Post-
.-- master-Genera], for a m{lwlamlls to compel him to obey an 

Act of Congress, direeting him to give them a credit of somc 
$40,000. He resisted, and insisted that hc was part of thc 
Executive, and not liable to Congress or the Courts for his 
otlicial proceedings, but solely to the Presidcnt, whom alone 
he ought to obey, and who had the sole right to direct his 
action. vVe overruled him, (six Judges to three) and directed 
an ;l\vard of a peremptory mandamus. 'rhe Chief J ustiee 
'raney, all'] Judges Barbour and Catron, dissented 011 an 
individual point, the jurisdictioll of the Circuit Court of Dis­
trict of Columbia to issue the original writ. All the other 
cases were of common private rights, and are scarcely worth 
mentiOlling. 

You may ask how the Judges got along together? Vv~ e 
made very slow progress, and did less in the same time than 
I ever knew. '1'he addition to our numbers has most sensi­
bly affected our facility as well as rapidity of doing business. 
")VIany men of many minds" require a great deal of discus­
sion to compel them to come to definite results; and we 
found ourselves often involved in long and very tedious de­
bates. I verily believe, if there were twelve Judge::;, we 
should do no business at all, or at least very little. So far as 

• 

my personal comfort and personal intercourse were cOllcel'llcd, 
every thing went on well. But the wholc was a melancholy 
business to me. The spectres of the past were continually 

• 

flitting before me; and I seemed to be awakening from a long 
dream in "Sleepy Hollow." But for the companionship of 
Judge lVlcLean, who lodged in a contiguous room, I should 
scarcely have known what to do. His friendship and society 
were a great solace to me. . . . 

.Mr. Greenleaf is very well, and hai:i \vorked hard during 
the winter, with a school of upwards of fifty law students. 



, 
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The school is in full blast. 1\1y work on Equity Pleadings 
ii' iilli~l1<'c1, and will be on sale to-day. It is about seven 
hundred and fifty or sixty pages ili all. I had to make the 
index of cases and matter:':!, ':\Tithout any assistance. . . 

JUay God bless you. Believe me, 

, - . 

l\Iost truly and affectionately, 
-Your friend, 

JOSEPH STOHY. 

. 

TOCHARI,ES SU~IXlm, ESQ . 
.. . 

.. 
Cambri(lcrc, Auo'ust 11 th,} 1);18 •. 
on· 

I have received ~dl your letter:':!, and have dc,-onred ihern 
w.ith un;:;pcakablc delight. All the family havc heard them 
read aloud, and all ~Oill ill th:;ir expl'essions of pleasure. Yon 
an' !lOW exactly \v11e1'e I should wish you to be, :unollg the 
cdneated, thc literary, the noble, and though last not least, 
the IC'arncd of England; of good old Enghnd, our l110thrr 

, . 
land. . God bless her! Your sketches of the Ear and Bellch , 

are deeply interesting to me, and so full that I think I can see 
them in my mind's eye. I mllst return my thank;; to 1\Ir. 
Justice Vaughan for his kindness to you; it has gratified me 
beyond measure, not merely as a proof of his libeml fricnd­
:;1Iip, hut of his acuteness and tact in the discovery of charac­
tC'l'. It is a just homage to your own merits. Your Old 
Bailey speech was capital, and hit by stating sound truths in 
i-llC right way. 

011, for thc coronation! the coronation! and yon in your 
Court dress! \V c all shouted hnrra! and :Mrs. Story was so 
grati1ied by your letter, that she almost determined to write 
you to thank you for it. I do it 1l0\V as her proxy. . . . 

Apropos, nearly all the copies of my first volume on Equity 
Jurisprudence are sold, and another edition will probably be 
put to press this autumn. '1'he second volume is rapidly 
going oIl~ and Equity Pleadings is going so fast that I believe 
two thirds of the edition (1500 copies) are gone. I have had 

, 
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a mo::;t laborious, shockingly laborious circuit; and it is 
hardly ovcr yet. No longer ago than la:-;t Saturday, I deli­
vered an opinion two hours long in a case of a bottomry 
bond, pr('::;cuting ::;ome lWW point::;, ' the argument of which 
occupied four day:4, by Stackpole and Dexter for the plain­
tins, aud Choate and Mason for the claimants. I decided for 
the philltifI The opinion was full of rCHeareh into the civil 
law, and the aneient maritime writers and civilian:;, and the 
line of argnn1!'nt required it. Indeed, thert~ will be an ample 
volume of opinions for you before yonI' return. I have 
recpntly received a pamphlet on the rrrial of Controverted 
Elections in the Hon::;e of Commons, from the author, whose 
name i::; Pcrcival vVelden Banks, Barri::;ter at Law, but whom 
I have not the pleasure of knowing. It j::; a very clever, or as 

, 

we should say, sen::;il)le performance. I shall send him a let-
ter of thanks. I have abo recei vad a copy of \Villiams on 
Executors anu Administrator:;;, second edition, from the au­
thor, Elhvard Vaughan "\Villiams, of Lincoln's Inn. 1:-; he 
the son of Sergeant vVilliams? '1'he present is truly valua-
ble, for the work is excellent. . . . 

Anu now that I have tolu you all about myself, of whiell 
you kindly asked information, I mU3t turn about and tell YOll 

something of our home concerns. The bst session of Con­
gress ended disgracefully for the Administration, whicl} has 

• 

persisted with a most perverse and rash obstinacy in its finan-
cial projects, ruinous to the country. 'The Sub. Treasury 

• 

scheme, one of the worst measures, in my judgment, which 
could have been fastened on the country, and which would 

• 

have been. the source of the most mischievous c;orruptiollS of 
the country, was defeated after a terrible struggle .• '1'he Ad­
mini:-;tration did all it could to carry it, and it was lost by 
a majority of about twenty only in the House, though in my 
conscience I do not believe that there were thirty members 

. who really approved it. . . . 
I think, however, the better men are acquiring a higher 

tone of t.hinking. We talk the matter into our law students 
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daily. rrhcy begin already to be wide awake to the dignity of 
the law and jt~ moral::;. Greellieaf is excellently well. fl'he 
Law Schooillonrishes. We had sixty good fellows last term, 
with the prospect of at least seventy next term. I han~ gi ven 
ncarly the whole of last term, when not on judicial duty, two 
Icetl1\'cS every day, and even broke in npon the sanctity of 
the dies 1/on jltridiclIS, Saturday. It was carried by acclama­
tion ill the school; so that you sec we arc arc alive. . . . 

I c:nvy you all your literary talk and literary friends, but 
still more your judicial friends of the Bar and Bench. '\Vhat 
you state of their rank in the profession, is exadly what I 
had 5Uppos(~d, either from readillg the Reports, or fromru­
mars abroad. Denman is right. Brougham will rise with 
posterity. Some of his judgments are admirable specimens 
of juridicall'easoning. But he seems now to be in a false., 
position; absolutely wrong, and mischievously demolishing 
his .high reputation. For heaven's sake, cannot some one 
put him right? I always took Parke to be the leader; 
and Patteson next; and Tindal a strong, old-fashioned 
common lawyer. Alderson is apt and dear, and of good 
learning; Cottenham deserves his increasing reputation, and 
Langdale docs not desen"e his decreasing reputatioll. He 
will overcome the extravagant expectations of his friends, 
and be a great Judge. I have not thought very higbly of the 
Vice-Chancellor; he does 110t seem to me to rise above medi­
ocrity. '\Vhat do they say in England? You know what I 
have always thought of "! lyndhurst; what you have said COll­

firms my opinion. Your character of Vaughan charms me; 
pray say e,'ery thing to him and to his brother, Sir Charles, 
of my deep respect for and attachment to them. 

You perceive that I ramble from one thing to another. But 
I have not time to do more than follow the current of my 
thoughts as they rise. I had the pleasure of seeing at '\Vash­
ington, last winter, :Mr. IVlaeldntosh, son of Sir James, and the 
author of the Biography of his father. He ha~, since his 
return, kindly sent me a copy. It is a delightful ''lark. Pray 

< 

• 
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get acqnainted with ,hilll jf you ean. He is ::;hy, but intelli-
• 

gent amI agreeable. ", . 
• 

Pray put your consl;i'yati\'e friend::; right as to ns in Ame-
rica. \\1 e arc not all demagogues, or mad, conceited demo­
crats. 'rhey seem hostile to all of us, and to am institutions, 
from gross mistakcs of our opinions and our principles. ,\~Vhy, 

our vYhigs are quite as conservative as them::;el yes, makillg 
only the proper distinctions as to the form of government:. 

I wish Hayward would turn his attelltion a little more to 
Amcril'a; he is by far too ex elusive and loeal. The circula­
tion of his magazine would bc far greatcr here if he would 
~how some kindred feeling for American Law. ,\Vho writes 
the commercial articles for his magazine? 'riley are very 
good. IIis biographies are exceedingly pleasant and instruct-
• Ive. 

But I must be donc, having, as the subpccna says, bid 
• 

aside all other things for you. Before this reaches you, you 
will ha\'e scen Edinburgh. What a rush of thoughts that 
name gives rise to! Not merely Scott, and Campbell, and 
Jeffrey; but HUlUe, and Robertson, and Stewart, and Burns, 
and a host of the proudest names inliteratme and science are 
before mc. . . . 

Believe me, most affectionately yoms, 
JOSEPH STORY. 

The" case of the Bottomry Bond," spoken of in the last 
letter, was "The Ship Fortitude, (3 Sumner's R. 228,) 
in which the rights, duties, and liabilities of the oOlTo\ver 
anc1lender in hottomry were yery ably and learnedly dis­
cussed. 

It will he seen, by the previous letter, that nearly 
all the copies of the first edition of the Commentaries 
on Erluity had heen exhausted. It hecame necessary, 
therefore, to prepare another edition. To this task he 
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at oneo l)eton].;: l}illl::iC 11; HUll enlal'ged the work by his 
additions at least one third. At the same timo he WHS , 

porforming yery heavy Circuit duties, lecturing daily 
for t,yO hours in tho l~aw School, holding extra moot­
courts~ and 'writing a new Treatise on the Law of 
Agency. This work he put to press in December, and 
it was published in tho fonowing spring. 

The Commentaries on Agency met ,vith the same 
success as his previous works. It was .highly com­
mended in all the journals at home and abroad, and at 
once found a large and ready market. The American 
.Jurist, for January, 1840, speaks of it as having" sup­
plied every deficiency, and left nothing to be desired 
by the practitioner or student. . . The whole work 
is marked with that ample and redundant learning, and 
vigorous good sense which have given his previous writ­
ings so high an authority, hoth in England and Ame­
rica." The London Law nlagazine, for February, 1840, 
in a reyiew of the work, says: "The powerful assist­
ance which nIl'. Justice Story has already given in the 
study of several departments of Law and J\uisprudence, 
is a sufficient reason for drawing the attention of our 
renders to this new pUhlication; but nn additional nlO­
tive, ","ere any needed, would he supplied by the spirit 

• 

in which all his publications nre conceived. . . lIe 
has entered philosophically into the subject, has traced 
principles with persevering scrutiny, and without losing 

• 

sight of the wants of a practical lawyer, has produced 
a treatise in which the student may nscertain the ele­
ments and principles on which the entire doctrine is 
founded." . 

I select the following agreeable letters, among many 
VOL. II. 26 
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others, as an evidence of the reception which this work 
met with from learned ~ulll accomplished minds fa.miliar 
''lith the sulJject of ,,,hieh it treats. The first letter is 
from George Joseph Bell, Esq., the author of the able 
Commentaries on the Law of Seotlanu. 

TO lION. JOSEPn STOny. 

Edinburgh, 12th December, 1838. 
My DEAR Sm: 

I address you as if I had the honor of being known to you. 
I have cOllversed much with you, and have heard of you so 
much from our mutual friends who have visited our shores, 
that I canllot speak to you as to a stranger. 

I have to acknowledge many obligations to you for know­
ledge imparted and views ·opened of great consequence, and 
you will easily believe me in expressing my respect for your 
labors, when I tell you that, in learning from your friend, 1'dr. 
Sumner, your intention of writing on the Law of Agency, I 
at once abandoned a half-completed \vork on that important 
subje.ct. 

I have ventured to send to you two books, w·hich, from a 
sense of duty to my pupils, I have lately published, one on 
the Principles of the Laws of Scotland, another of illustrations 
of those principles from a(ljudged cases. You will, of course, 
receive ·thcm as they were intended, not for the perusal of the 
masters in jurisprudence, but for the initiation of stndents. 

vVhile your book:;; and judicial arguments are filling us 
(those of us who GO read) with admiration, it cannot fail to 

-~ 

give us some little pain to see that you are, in great vie\vs 
and comprehcnsive learning, getting far before· us. But I 
trust this will only excite us to that generous strife and emu­
lation out of which may come universal improvement. 

I have the honor to be, my dear Sir, 
W-ith very sincere respect, yours faithfully, 

GEORGE Jos. BELL • 

• 

• 
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Tho next Iotter is from :Mr. Justice Patteson, of tho 
Queen's Bench. 

TO IIO)O'. JOSEPU STORY. 

33 Be<1fiml Square, November 5th, 183£1. 

I beg to return you many thanks for a copy of your Com-, 

IrlClltarics 011 the Laws of Agcncy. I readily avail myself of 
this oppol'tunity to acknowledge the great obligations under 
\vhich you have laid all the members of the profession of the 
Law, and especially thosc who have to administer it, by the 
lcarned i.1ud profound treatises whicli' you have published, 
and to express how gTateful I feel to have any communica-
tion with so distinguished a Judge. . 

• 

The respect paid to American Reports and Law Treatises 
in England is, I thillk, rapidly increasing, and tends much to 
the improvement of our theory and practice, and, I trust, will 
contiuue. 

Your obliged servant, 
J. PATTESON. 

The next letter is from John ,\Villimn Smith, Esq., the 
accomplished compiler of " Smith's Leading Cases." 

TO nON. JOSEPII STORY. 

12 King's Bench Walks, Temple, October 29th, 1839. 

SIR: 

I beg leave to return you my best thanks for a copy I 
received yesterday of your valuable work on Principal and 
Agent. I would endeavor to tell you how highly I estimate 
it, but that I should incur the blame of pr~sumption, were I 

• 
to venture any opinion, even the most laudatory, on the work 
of so distinguisheu a lawyer. I am happy to say that I have 

• 

• 
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already heard it much admired by 
carries here much weight with it. 

others, 

• • 

whose judgment 

• 

I have the honor to be. , 
Your obedient servant, 

JOIl:\'" \VILLIA:\~ S:\IlTII. 

The next letter is from ,VilJimn Burge, ES(h the 
learned author of the Treatise on Snrety~hip, and of the 
Commentaries on Colonial ::md Foreign Laws. 

I 

TO nON. JOSEI'll STORY. 

Lincolnshire, 31st March, 1840. 
My DEAR Sm: 

. . . I have to return you many thanks for your work 
on Agency. Your publisher here had sent me a copy, but 
on receiving that which came to me direct from yourself, I 
returned to him that which he had previously sent me. I 
have read it with great attention and profit. You have ren­
dered the examination of this branch of Commercial Law 
singularly valuable by your illustrations from the Civil and 
Foreign Law. I am rejoiced to hear that you intend to 
follow the same plan in treating of the other leading branches 
of Commercial Law. You have my sincerest wishes, that 
for your own sake, as well as for that of the public, an abun­
dant share of health may be allotted to you. Let me ask you 
whether the law of Principal and Surety will form a separate 
treatise? 1\ly reason for asking that question is, that I may 
leave my manuscript in -my drawer. We are not sufficiently 

. , 
familiar here with the peculiarities of the Civil Law, as well 
as of Foreign Codes, in this branch of law. I shall be very 
glad indeed to hear that it forms part of your plan. . . . 

I beg you to believe me, my dear Sir, 
With the greatest esteem and respect, 

Your very faithful and obliged friend, 
WILLIAl\I BURGE • 

• 

-- . 
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. The opinion of Sir 'V. 'V. Follett, Esq., tho distill-
guished advocate and Attorney-General, one of the 
brightest ornaments of 'Vestminster IIan, is thus ex­
pressed :-

TO CIiARI.ES S lJ'l\INER, ESQ • 

• 

Duke Street, 'Westminster, November 11th, 1838. 
]'111' DEAR Sm: 

Accept my best thanks for the valuable book you have 
been so kind as to send me. 1\11'. Justice Story is, of course, 
well known to us here as the author of the best book that has 
been written on the COllHict of Laws, and it sives me. great 
satisfaction to possess another work from the pen of so pro­
found a lawyer and accurate a reasoner as he is. 

Permit me also to assure you that this copy will always 
possess an additional value to me from its coming through 
your hands. 

Believe me, my dear Sir, 
• 1\Iost truly yours, 

"Y. "Y. FOLLETT. 



• 

CHAPTER VII. 

PROFESSORIAL AND JPDICIAL LIFE. 

EX.CESSIVE LABOR ·LETTEHS FHO:'>I 'YA5IIIXGTOX ADVANTAGE OF 

LITEHARY STUDIES TO A LAWYER " PLAN OF TUEATISES OX CO:'>I-

1tIERCIAL AXD MAHITDIE LAW CASE OF NICHOLS V. COUCIl­

CORRESI'OXDENCE WITH R. II. DAXA, JU. LETTEH l"ltQ)I JUn. l)AXA 

CONT AINIXG RE)IIXISCEXCES Loss OF THE Sn:A:'>IER LEXIXGTOX 

-LETTElt OX A:'>IEHICAX OIL·\.TORS AND STATES)IEX KO)UNATIOX 

OF GEXEI1AL IL .... musox LIEBElt'S POLITIC.'l.L ETHICS VIEWS IX 

RESPECT TO A BAXKRUPT ACT . COlUtESl'OXDENCE WITH l\IH .• Jus­
TICE COLlmIDGE LETTEHS TO l\In. EVERETT, l\In. 'VIGnA)I, JUH. 

FIELD, DR. LIEBER PUBLICATIOX OF XEW EDITIOXS OF BAIL­

l\IEXTS. COXFLICT 0F LAWS AND EQ'C'ITY PLEADIXGS LETTERS • 

FRO)I l\IR. JUSTICE COLEUIDGE AXD MR. BURGE. 

TIlE Law School was now rapidly increasing in repu­
tation uncler the auspices of the two professors, and num­
bering between eighty and ninety shulents. In this de­
partment my father's time was passed without any very 
striking events, devoted only to steady labor, in which 
his energies were tasked it) their utmost. He was, in fact, 
at this period, overburdened with work, and it was evi­
dent to his friends, that he was undertaking more than 
his health could support. But labor was to him an ex­
citement which he could not forego. Pressing on to­
wards his goal, he could not stop to calculate the expen­
diture of health and strength. All this year he was run­
ning against time. The following letters, written at this 
period, recount, among other things, the various occupa-

•• • 

• 
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Eons of the year 1830, and the series of legal treatises 
which he proposed to write:-

TO )Il~::; lIAIUtIET ::IIAI:TIXL\ r. 

·Washington, .Tanuary 19th, V339 . 

.My DEAR 1\11ss l\Lm'l'IXE.:\ L : 

You w.ill be surprised that I write you from this city, and 
more so that I have not thanked you beforc [or your letter, 
which I received somc months ago. But, in truth, it has not 
been a matter of choice, but almost of necessity. vVithin the 
last year the bU::3iness of my Circuit has been doubled, and it 
was Oll]y on the Saturday before I left home for the Supreme 
Court, that I adjourned my last Court at Boston. ,,\Ve have 
also between eighty and ninety students at the Law School, 
upon whom, at every interval of leisure from the duties of my 
Circuit, I have beell obliged to bestow a constant attention 
by lectures, &c. . . . 

You have also, I i)erceive, been engaged in various labors: 
some of which I have Bot as yet had the good fortune to see. 
But I have read, and with exceeding plea~ure, your review of 
l\liss Sedgwick in the vVestminster. It is a beautiful tribute 

, from one who can appreciate excellence and discriminate its 
various d.evelopments. By the by, the Westminster is rising 
in reputation am(;ng us, and in some of the late numbers 

/ there are articles of a high order, which have been received 
• 

here with great favor. I am,glad to see that you are enrolled 
among its permanent contributors, but I ::;haillook with eve11 
more interest to your other li.terary efforts, and especially to 
the series in which you are now engaged. 
; I presume you may wish to know what Congress are 
doing. It is the short session, and very little business of a 
public nature has as yet been brought befor~ either House. 
The refusal to act upon the abolition petitions, being in effect 
a denial of the Constitutional right of petition, has created a 

• 

good deal of excitement; and the question of slavery is be-
• 

• 



• 
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coming more anel more an absorbing one, and will, if it con­
tinues to extend it::; inflnence, lead to a dissolution of the , 

Union. At least, there arc many of our soundest statesmen 
who look to this as a highly probable event. 

rrhe only other subject of general interest now before Con­
gress js the sub-treasury scheme, (as it js called) substituting 
a machiuery of the Government itself for the usual agency of 
banks, as depositaries and remittants of the public: money, 
which is strongly opposed by the whole \¥hig party, as a 
measure designed to conccntrate in the executive department 
the whole power over the currency of the country, and thus 
by it:.') patronage and its arbitrary measures, to subject the 
commerce of the country to an irresistible influence. It will 
probably be defeatcd. 

I am glad to say that the trade of America is universally 
reviving, and that thc terrific blows which strtlck down its 
prosperity, directeo by the arm of the Administration, have 
ceased, and left us, as we may, to resume our ordinary business. 
No country but a young and vigorous one could have borne 
such sad mismanagement and various experiments. It affords 
one of many proofs how easy it is under specions pl'etexts to 
blind the people to their own true interests, and to make them 
the victims of mere partisan and selfish projects. 

I am looking with great interest to the movements on your 
side of the Atlal1:tic. \Vhat i~ to be the reign of Victoria? 

• 

Are the Whigs to retain power, or are the Tories to sncceed 
them in the Administration? I cannot but think that the 
Radicals are too eager for' changes, and too precipitate in 
treir movements. I fear that 1 shall differ from yon on this 
point. It seems to me that time is a great thing in affairs of 
state just now. Every hour of a Whig Administration will 

. consolidate the means of future advancement in reform, so 
far as it is desirable. If the Tories should return to power, 
the retardation of all reforms will be greatly increased, if not 
indefinitely postponed. It seems to be the destiny of all 
Whig Administrations to last but for a brief season. I look 
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,dth no smull anxiety to the meeting of Parliament and tIll' 
positions of Lord Durham, and Lord Brougham, and the 
]\linis try. 

I presume that you see most of our periodicals; they wilI 
sufficiently inform you of the progress of our literature. I 
know of no recent work likely to excite much interest ill 
Epgland. . . . 

Believe me most truly and affectionately your friend, 
JOSEPH -STORY. 

~ . 

TO JAl\fES JOIIX WILKIXSOX, ES(l-, OF TlIE TE~Il'LE, I.OXDOX. 

'Vashington, January 22d, 1830. 
l\Iy DEAn Srn: 

I am now at the seat of Government of the United States 
~ 

in attendance at the annual session of the Supreme Court. 
Although I had a long time ago the pleasure of receiving your 
letter, stating that you had sent me an unique copy of " Boe­
thius de consolatione Philosophim," yet it was but a short 
time before I left home that I had the gratification of re­
ceiving it. This is to me a great literary curiosity, and very 
much enhanced in value by corning from your hands, alld as 
an expression of your kindness. I have proudly placed it in 
my library, among my most valued curiosities of this sort. 
In America, we have few antiquities of any kind, and although 
I ha,"e a strong natural tendency to such studies, I have had 

• 

few opportunities of indulging my taste. America is hardly 
old enough yet to make the love of the old supersede the love 
of the new. Yet I hope we are fast advancing towards that 
period of national history, 

-

The note of ]\Tr. Parker which you enclosed was very gra­
tifying to me, and I am much obliged to him for his favora­
ble opinion of my work on Bailments. That work is now 
nearly out of print, and I shall soon begin to make prepara­
tions for a new edition. At present, I am engaged in prepal'-· 
iug comnientaries on ;, Commercial and l\iaritime Law," 
which will probably occupy, in the whole, five or six vo-

• 

• 

• 

• 
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Imlles; but each treatise will con~titute a distinct and inde­
pendent work. 'I'he first volume will treat of the Law of 
AgCllCY, with illustrations from the civil and foreign law. 
'rhis volume is HOW in the press; and I trnst will be com­
pleted in a couple of months after I return home, so that I 
hope to have the pleasure of sending yon a copy by the be­
ginning of the next snmmer. My work on Equity Jurispru­
dence is now passing through the press in a new and enlarged 
edition containing all the later discussions. . . . I have 
availed myself of the opportunity to correct some of the errors, 
and to make the work better entitled to the public favor. But, 
indeed, my jlldicial duties, and my professorial employments, 
scarcely allow me the necessary leisure to make snch emenda-

~ 

tilins as I could desire. I am almost compelled to examine 
and write on the spur of the occasion. 

I perceive that yonr late Reports contain a great many 
cases on the subject of the new Rules of Pleading; and that 
Parliament has continued, for a limited period, the power of 
the Courts to make additional rules. What, on the whole, has 
been the practical operation of the new rules? Ha vo they 
lessened litigation? or promoted certainty in ascertaining the 
points positively in issue? or facilitated the general despatch 
of business and the progress of suits through their various 
stages before trial? . 

In America, as I have formerly stated to you, we have 
almost abolished special pleading; and ,ve are looking to 
you to ascertain the success of your experiment; and if it be 

• 

successful, it is not improbable that some of our American 
States will adopt your course. I shall be glad to kno\v what 
is thc opinion on this subject among the profession. It is to 

• 

be expected· that at the first operations there will be many 
miscarriages, and many demurrers to the special pleadings. 
But it is desirable to know whether the difficulties arc practi-
cally increasing or diminishing. . . . 

vVe have just received news of the death of Mr. Justice 
Allan Park, of the Common Bench. His work on Insmance 
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\vas published only a few years before I came to the Bar; 
and I well remember the high fayor with which it was then 
recei vcd, and the strong relish with which I read it forty 
years ago. .As one after another the Judges of your Courts 
depart, who were, as it. were, the familiar., of my youthfut 
studies, I feel deeply the passage of time, and seem to be 
musing among the ruins of the past. 

Believe me, with the highest respect and regard, 
Truly yours, 

JOSEPH STORY. 

TO :1fI~. WILLLDf W. STORY. • 

DEAn ,,'n,LIA]I[: . 
""asliington, JanTlary 2ith, 1839. 

• • 

• 

I am much obliged to you for your let.ter, and what you 
. may not exactly have conjectured, I agree entirely ill the 
vic\vs suggested in it. l\Iy opinion is, that every man should 
propose to himself one great object in life, to which he should 
devote his main, but not his exc:lusive attention. vVithout 
keeping constantly in view one main object or purpose, a 
man never can hope for eminence, and 110teven for success. 
He will become inert, ea.pricious and desultory, preparing 
many themes, and accompli::;hillg none. On the other hand, 
an exclusive devotion to a single pursuit or object, generally 
makes a man narrow in his views, vulgar in his prejudices, 
and illiberal in his opinions. I think eV'cry man should 
widen his learning and literature, and vary his tastes as far 
as he may, by comprehensive examinations, not inconsistent 
\vHh, or superseding his main pnr::;uit. 

A lawyer, above all men, should Rcek to have various kno\v­
ledge, for there is no department of human learning or human 
art, which will not aid his poweris of illustration and reasoning, 
and be useful in the discharge of his professional duties. It 
has been the reproach of our profession in former ages, and is, 
perhaps, true to a great extent in our own times, that lawyers 
know little or nothing but the law, and t!tat, not in its philo-

• 

• • 
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~ophy, but mf'rcly aml exclusively in its details. There have 
been stri ki ng exception~, snch as Lord Hardwicke, Lord 
iVlansfield, Lord Stowell, Lord Brougham, and 1\11'. Justice 
Hlacl~:'tol1e. But these arc rare examples; and too few to 
do more than to e~tablish the general reproach. I might, in 
our cOHntry, add an exception in Chancellor Kent, who is a 
seholar and general reader. 

I agree, also, that the true secret of study is not merely 

always reads in one line, soon grows dull, and ceases to think; 
and change of stndy invigorates as well as amu;-;cs the mind. 
Besides, he who has a taste for different pursuits, is not only 
more independent of others in his enjoyments, but he is more 
master of his own time and thoughts; he wastes less in the 
mere pursuit of idle and desultory pleasures. So that you 

, 

may perceive, that I am not yet so old, as not to believe that 
there are other things besides law, which are worth trying 
one's mind in grappling with, and improving one's tastes 
and perceptions, by mastering. But not to prose too much 
in this way, I will turn to other topics. 

• 

Yesterday, all the Judges and principal members of the 
Bar dined with the President. It was a splendid dinner. 

\Ve are going steadily on in business, but not making any 
rapid advances. "Ve had a fine argument from :Mr. Critten­
den and l\1r. '\Vebster a few days ago, and the presence of a 
bevy of ladies to add greater interest to the scene. Give my 
love to the family. 

I am, affectionately, your father, 
JOSEPH STORY • 

• The case of Nichols and Couch, in which the master 
and mate of a vessel were indicted for cruelty and ill 
usage, practised on one of the seamen under them, 
came before my father this year. Upon trial, the prison­
ers were found guilty, and sentenced, the one to ninety 

• 
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days imprisollment :tllll ouo hUllllred dollars fine; mHl 
the ot.her, to thirty days j mprisonlllont amI tOll dullars 
lino. This sentence occasioned some strictnros in the 
newsp:lpl'l'S at the time. The case W:lS consi(lel'e(l to 

l)e an aggl'[ty:ttel1 one, :mrl the punishment too light. 

Among othors, Richnnl II. Dnnn, .Jr., BSfl., the anthor of 
the striking work, entitl,9tl " Two Years 1Jefore the :Mast," 

,- . 
whkh hns lYOn so wideand deseryed a reputation, eutel'-

binetl this opinion, and moved hy his interest to seGure 
to seamen their due rights, he wrote an article fur the 
American J nrist, severely commenting on the sentence. 
Some hesitation haying been expressed by the editors to 
accept it, the follo\ving eorresponclence ensued 1JCtwecn 
1\11'. Dmw and my father, \"l1ich is highJy honorahle tn 
hoth :. . 

TO IIOX •• reDGE STOny. 

Cambridge, September 30th, 1830. 

DEAn SlI~: 

Sincc my return from sea I haye takcn great iuterest in 
eycry thing that concern8 seamcn, particularly in what relates 
to their legal rights and dut.ies, and the administration of the 
law::; passed [01' their protection. Having had peculiar oppor­
tunities for learning the!r h~rdships and the nature of the 
grievanccs of which they complain, and Wiving thought a 
good deal upon the causes and remedies for them, I haye 
wishcd, for some time, to make a few suggestions to thosc of 
the profession 'who arc interestcd in the matter. Accord­
ingly, at the recommendation of several friends, I heHe p~e­

pared an article for the forthcoming number of the Jurjst. I 
have takcn as the basis of it the reccnt case of Nichols and 
Couch, because that affords thc best illustration of my sub­
ject, and because in your sentcllce many of the point~ upon 
which I \vish to speak arc brought out or implied. Yet, 

VOL. II. 

-
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alt.hough I make use of this case chiefly, I mean that my 
fCmarl\:-; shall apply to all cases of a similar nature. 

l~poll ofll~ring the artide to the Editor:) of the .Turi~t, they 
cxpre~:-;ed tlwmsel vcs sathlficd with it, and wished to give it -
a place, but at the t'amc time felt a little hesitancy about 
doing so, on your account. 1\11'. Hillard, in particular, said 
that his respect and afIcction for you wcre so great, and his 
f'.en:se of the obligations which he was under to you so 
strong, 1hat. hc wonld make any sacrifice rather than do 
what might in any way be disagreeable to your feelings. 
He agreed with me in my views, and did not think there was 
any thing which should cause unpleasant fcclings in your­
self; yet he felt an uncertainty, arising from his peculiar 
relation to you. I told him that I undcrstood hi:,; fcelillgs 
perfectly, and kncw myself to bc as incapable of doing any 
thing of the kind as he could be; and that I had detcrmined 
from the first, in case the article wcre published, to let you 
know that I was the author, together with my reasons for 
writing it, and that I would now relieve him by taking all 
thc responsibility upon myself. vVith this assurance he was 
:satisfied; and it is my chief object in now addressing you to 
say, that if therc is any thing relating to yourself in the 
.article which you may in any way object to, I wish the 
blame of it to rest entirely on myself, and none of it upon 
the editors of the Jurist. 

vVhile at sea, it was my lot to witness many instances of 
cruelty and oppression, and to hear of many more. One in 
particular, which I saw, was of so shocking a character that, 
being unable to interfere at the time, I made a vow, that if 
God should put it in my power in the coursc of my future 
Efe to do any thing in behalf of seamen, I would do it. I 
feel that from my experience, and from having thought upon 
the subject, it is my duty to avail myself of this opportunity 
to suggest some things, ~ither not known to most of the . 
public and our profession, or very little attended to by them; 
and I should think meanly of myself if I suffered an over-

• 

-• -

• 

• 



• 

JET. GO -G1.] PIWFP.SSORIAL AXD JUDICIAL J,U'B. 315 

anxiety about pCl':::ons to prcvcnt my speaking. You, too, 
Rir, would bc thc last to wish it. 

• 
It j:;; llllllccc:::sary to melltioll to you, lciil', (fur I trust you 

havc always felt it,) the respect amI deep pcr:;onal attachment 
cntertained for you by every member of OUl' school. It is . 
grcater than I have ever ]\IIown from young men toward one 
shUlding ill sueh a relation to them. In these feelings I will 
1101: allow that I am surpassed by anyone of them. It is a 
pleasure to me to havc sl1ch sentiments and to speak of them 
at all times. I have abo been brought up with a COl1scrva­
ti\-c rcn~rel1ce for olllee and age. Having thc:-;c feelings and 
principles strong ill me, I was at times almo::;t led to thillk 
that, cOllsiderillg every thing, . my youth, my sitllutioll in the 
school, &c., ' it might be beUer for me not to come out upon 
such a subject. Yet the motives which I have mentioned, 
and the con:;ideration, that if I did not take it up there was 
110 probability that any OI1C else would, havc governed me. 

Trn::;iing that in \vhat I have done I can in no way cause 
you an unplca;.;unt feelillg, but that it may at ;';O!1lC time be of 
nse to olle or another of my 1ellow being::;, I hope you will 
always belic\-c me to be, 

Yours, with the deepest l'CSpcct and afIection, 
R. H. DANA, Jr. 

TO l!ICHARD II. DANA, .TH. 

Camuridge, Odobcr 1st, 1839. 
::\lY DEAn Sm: 

Your article for the J uri:::;t. requircs no apology to me, be-
causc, in the first placc, free and full comments on the pro­
ceedings ill Courts of .Justice are esscntial to its due mImi­
ni:::;tration; and bccausc I know full "veIl that your own just 
feelings and right principles on all subjects must have my 
sympathy. The truth is, though perhaps ·unknown to you, 
that the administration of justice in the Circuit Court in 
favor of seamen (for they art': generally the parties indicted) 

• - . . , 
• • 

• • • 

• 

• 

, 
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has been :-;0 mild nnd the pnnishments so moderate, that the 
complaints from merchants and ollieer::; of ships have been 
loud and long, that the ship's discipline has been greatly 
relaxed, if not destroyed thereby. rro ~neh complaints I have 
listened, but I have never been convillced that they were well 
founded. 

It may not be known to you that ihe ycry Ad, by which 
ofT-ieers arc now liable to be punished for abusing sea­
men, ,vas drnwn by me, and procured to be passed by my 
very urgent solicitations. 

In respect to the case of Nichols and Couch, wh ich was 
so misrepresented and misllllc1erstood in the newspapers, I 
can tell you, that so strangely and grossly were f:omc of the 
facts perverted in the evidence, and so inc'rcdible and contra­
dictory was some of the te:-;timony from the seamen, that my 
greatest fcar was that the jury would not find allY verdict of 
guilty. I thought both guilty on the evidence, and so endea­
vored in my charge to present the matter to the jury. But 
neither Judge Davis nor l11y~elf placed the slighte::;i: confi­
dencc in the exaggerated statements of cruelty gin.~n by some 
of the witne~scs. I am persuaded that, when all the jury 

-recommendetl-..the matc to mcrcy, and a number thc master 
• 

abo, they meant clearly to show that they took the samc 
view of the matter which we did. I have since lcarned, from 
vcry unexceptionablc sources, on fnrHlCr inquiry, that the real 
fact::; wcre not misunderstood by the Court. If yon had been 
as long in a court of justice as myself, you would be asto­
nished and humbled at the vast extent of exaggeration and 
even of perjury which characterizes civil and criminal causes, 
where seamen and officers are concerned,· respecting the 
crimes and thc misdemeanors and bad conduct of each. I 
lament the painful necessity of saying so. 

Believe me, dear sir, with the trnest regard, 
. Affcctionatcly, your friend, 

JOSEPH STORY. 

. , 
• 

• 

• 
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The followin o' hio'hlv interestiIlO' letter from nil'. b b J b 

Dana, in answer to a reqne~t 011 my part for n, copy of 
the prcceding letter, as well as for any personal remi­
niscences of my fiLt-her, paint~ an admirable picture of 
11im on the Bench, in the I .. aw School, and in private life. 

o 

I am happy to he aJ)le to adorn my pages -with so c1(~-

lightflll ~1 trihute from one of his most esteemed lmpils. 

TO WILLIAn! w. STORY, ESQ. 
• 

B0ston, May 3d, 1851. 
My DEAR SIR: 

I have delayed answering your letter, partly on account of 
an unmmal pressure of engagcments, and partly because it 
was necessary to have the few lctters- in my poss('ssion from 
your father copied, as they were bound into a book. 

The eorresponden(~e of October, 1839, revives the memory 
of an occurrence that had cntirely passed out of my thoughts. 
Certainly, no better cvidence call. be given of the confidence 
felt by your father's pupils in his magnanimity and kindnC'ss, 
than the transaction that gave rise to my letter. I was just 
about being admitted to the bar, and expected to practise 
mainly in the Courts of the United SLates. In addition to 
the usual discouragements of a young lawyer's begiuuing, 
which are neither few 1101' small, to have brought upon myself 
the .ill will of the presiding Judge of the Courts in which I 
was principally to act, would have been little short of suicide. 
But I knew so well your father's generosity and fairness of 
mind that I felt little doubt that, being satisfied of my 
motives, he ,vould not alIo\\' our relations to be disturbed. 
His reply to my letter was what I expected from him. To 
say that he never afterwards allowed the occurrence to make 
any difference in his treatment of me, would b~ doing him 
but little justice. I honestly believe the truth to be, that he 
entirely forgot it . 

• 

• 
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I practised early in his Court, argning causes there from 
the first year of my admission, and received from him the 
kindest attentions. His manner from the Bench toward 
young men was of a kind I have neVC1,' seell elsewhcre, from 
Judges of what(wer temperament or disposition. He treated .. 
us as though he had oUl' snece::;::; at heart. He took care to 
interweave some compliment, if it was in the least degree de­
sen-ed, and if our argument was on a false scent, from some 
ignorance of later decisions, or some errol' of application, he 
wonld hear it patiently, (Dr try to give us the right dircction, 
or the necessary information, in such a way as not only to 
save "Ou,r feelings, but to save our credit with our clients and 

• 

the spectators. 
I recollect once being called in to argue a motion 'with but 

little time for preparation. I made the usnal mistake of 
young lawyers, giving my time to an investigation of the 
first prinei pIes, instead of looking for the latest authorities. 
Accordingly, I made what I thought was a very convin­
cing argument, on first principles, and was about to stop, 
Your father saw that I was ignorant of a late decision at 
vVashington, (which, however, had been a year or two in 
print,) and that my clients and some members of the bar 

, 

were present; so, instead of cutting me off; as would have 
been done at the other end of the building, with a " Well, 

• 

Sir, but that is not the law; that has all been .overruled 
years ago" he took me up after this wise" , " Your princi­
ples, 1\11'. Dana, are undoubtedly sound, and the inferences 
you make from them are logically drawn. I should be 
goverlled by them entirely were it not for a recent decision, 
which I see is not generally known to the pl.'ofession, where 
it was held, that although the general principles you have 
laid down are perfectly correct, yet where, as in this case, there 
is, &c, then, &e." In short, he made:'l1 seem as though it 
would have becn rather remarkable if I had known the new 
case, and that it was a trifle compared with the soundness of 

• 

my general principles. But, was there ever a young man who 

• 

• 

, 
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practised before your father, that had not reason to be grate .. 
ful to him and to love him? 'The secret of this lay not only 
in hi:; kindness of heart, but in the fact that his own learning 
and distinction were so great that he had no need, and his 
devotion to the law as a science so entire that he had no 
wish, if the cnd of justice wa:; attained, to place you at a 
disadvantage as compared with himself. But how many 
Judges do this! No man ever knew Judge Story to do it. 

SOOI1 after I was admitted, I had occasion to argue a 
motion for an injunction before him in Chambers, e:r..: parte. 
The case involved some points of gl'neral interest in Equity 
practice and principles; as it related to the deceptive use of 
trade-marks; but thc granting of the injunction was matter 
of little doubt. Your father appointed the Library of the 
Law School as the place for hearing the motion, gave notice 
to the students, and had them nearly aU present. 1'his was 
partly as an exercise for the school, but in a great degree, as I 
know from the direction he gave the hearing, recluiring me 
to develop the principles and facts, and from his previous 
introduction of the case to the school, to afford me an oppor­
tunity of appearing to advantage before so good an audience, 
some of whom had been my fellow students. 

Of the character of Judge Story as a teacher, it is needless 
for me to speak. His pupils in all parts of America, what­
ever may be their occupation or residence, or whatever the 
lapse of time, will risc up, as one man, and call him blesscd. 
He combined, in a remarkable manner, as has been said by 
everybody, the two great faculties of creating enth usiasll1 in 
study, and establishing relations of confidence and affection 
with his pupils. We felt that he was our father in the law, 
our elder brother, the patriarch of a common family. vVe 
felt as if we were a privileged class, privileged to pursue the 
study of a great science, to practise in time in the cause 
and courts of justice before men, where success must follow 
labor and merit, "where we had only to deserve, and \ve could 
put forth the hand and pluck the fruit. The pettifogging, 

• 

• 

• 
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thc chicancry of thc law, were scandals, 01' delnsions, or ac­
cidents of other time::l. The l11canc::;t spirit was elevated for 
thc time, and the most sluggbh and inditIcrent caught some­
thing of the fervor of the atmosphere which surrounded him. 
If he did not, it was a ease in which inoculation would 
not take. 

Yon remember the importance that "'C attaehed to the 
argumellt of moot-court cases. Yet, llO a.mbitious young 
man, on his first appearance, showed more interest in the 
causes thall your father, who, as you ].,; 11 ow, lJad usually 
heard them argued before at vVashington, or on hi:; circuits, 
by the most eminent COl1llsel. Saturday, you remember, is a 
dies non Juridiclls at Cambridge. rro com pel a recitation on 
Saturday afternoon, amotlg the undergraduates, would have 
caused a rebellion. If a moot-court had been forccd'upon thc 
Law School, no onc would havc attended. At the close of 
a term, there ,vas one more casc than there was an afternoon 
to hear it in, unless we took Saturday. The counsel we!'e 
anxious to argue jt, but unwilling to rC::lort to that extreme 
measure. Your f'-tther said, ,; Gentlemen, the only time we 

, 

can heal' this ease I::; Saturday-afternoon. This is dies non, and 
no one is obliged or expected to attend. I am to hold court 

" ill Boston ulltil two o'clock. I wjJJ ride directly out, take a 
ha!:5ty dinncr, and be here by half-past three o'clock, amI hear 
the case, if you arc willing." He looked rOl1lJd the school 
for a reply. ,\Ve felt ashamed, in our own business, where 
\\,e were alone intcrc;;ted, to be outdone in zeal amI labor by 
this aged allCI distinguished man, to whom the case was but 
child's play, a tale twice told, and who was himself pressed 
down by almost incredible labors. The proposal W,~lS unani­
mously accepted. Your father was on the spot, at the hour, 

• 

the school was never more full, and he sat until late in the 
evening, hardly a man leaving the room. 

Do you remember the scene that was always enacted on 
his return from his winter session at vVashington? The 
school was the first place he visited after his own fireside. 

, 
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His return, always looked for and known, filled the Library. 
His reception was that of a returned father. He :;;hook all 
by the hand, even the most obscure and indiffercnt; and an 
hour or two was spent in the most exciting, instructivc, and 

, 

entertaining descriptions and anecdotes of the event::; of the 
term. Inquiries \vcre put by students from dillcrcl1t States, 
as to leading counselor interesting causes from their section 
of the country, and he told us, as one would have described 
to a company of squircs and pages, a tournament of monarchs 
and nobles on fields of eloth of gold; . how 'vVebstcl' spoke 
jn this case, Legare, 01' Clay, or Crittenden, General Jones, 
Choate, or Spencer, in that, with anecdotes of the cases and 
poiuts, and all "the currents of the heady fight." 

I could talk \vith you for hours on the recollections of this 
fascina,ting school, (for. such it truly was to me) bllt there is 
little worth putting upon paper, of the even tenor of study, 
recita-lion, argument, and li'icndly, unrestricted convenmtiol1, 
in which we held our way. As great as are the merits of his 
suece:::~orf3, which all aclmowledge, I do not believe that such 
a peculiar combination of qualitie'3 to constitute a teacher of 
'the science of law to young men, will be likely to bY'found .. 

" 

again for many generations. -' 
I have in my library a copy of the first edition of the first 

law book your father published,. the Precedents of Decla­
ration::;, . presented to my grandfathe::, with a v,ery dUIJdent 
note from the publisher, bespeaking his favorable considera­
tion of this first work of a young member of the Essex 
Bar, published anonymously. It is a singular instance of 
the mutability of fame. The diffident author is now known . " 

by jurists throughout Christendom, while the Judge to whom 
the publisher looked with so much anxiety is hardly rcmem-

.. -
bered out of New England. Your father's second book, if I 
recollect aright, is dedicated to my grandfather, by himself. 

We bear a. grateful recoIl6~'tion of your father's attachment 
t.o IVII'. Allston, and of the interest he took in preserving the 
memorials of his fame as an artist and a poet. I remember 

• 

• 
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him, at the gravc, at that striking ~ecnc of the moonlight 
funcral; and afterwards, he was foremost ill every thing that 

• 

was proposed tending to sccnre the passillg impressions of 
1\11'. Albton's geniu::i and fame among us . 

• • • • • • 

I am ycry glad to know that you are preparing his Bio­
graphy. vVe shall all look forward to it with great interest. 

Believe me yours truly, 
R. H. DA~A, Jr . 

• 

In going to \Yashington this 'winter, my father ,YHS on 
. hoard the ill-fated steamer Lexington, whidt on its re­

turll voyage through the Sound ,YHS lJurned, :111(1 all its 
passengers an.~1 C1'e,,', with two or three exceptions, 
perished under -the most heari-remlillg circumstances. 
Among the persons on board who were lost will be 
remembered t!,le distinguished German, Dr. Follcn, and 

• 

the actor, II enry .J. Finn. The first of the iiJllowing 
letters, written at this time, allulles to this melancholy 
accident :-

• 
TO ~ms. ,JOSEPH STOI~Y. 

My DEAR ",''rIFE: 
",V.:1.shington, Januar)' 1 Dth, lSJO. 

This js my usual hour of writing to you, and I do so, not 
that: any thing worth statillg 1m;:; occnrred, but sirnply to 
say that I continue well. Thc weather has, for the past 
week, been exeessinJy cold; and our Hecommodatiolls this 
wiuier are very poor and mean; aud although I do not mmally 
complain, I can truly say that I never wa:5 so ullcomfortable 

. since I first came to this city. We live with a widow lady, 

"vho appears to me to belong to that numerolls family, the 
Do-littles, and she is utterly ineffieient in the management of 
the whole concern .. vVe never eat any of our meals until 

an hour after the reasonable time. 

• 



LET. GO - G1.] PItOFESSOllL\IJ AXD JrInCBL J,IFE. 

Bnt n mo1'(, melancholy snhject engrosses a11111)1 thoughts. 
The lo~~, the dreadful loss of the steamboat Lexingi-on. It-

<-

was in that very boat, on Ill'l' last trip Ii'om Stonillgton to 
Nt'w York, that I came on Friday Hight If I had known 
that ::::hf' wa:; to run, before I left home, I would never have 
taken passage in her. On going on -ooard I found her 
crowded with merehandise of all sort:.;; narrow, nncomforta­
ble, and cv\~ry way disagl'Ceable. Almost every hour during 
the night wc Wl're st.opped by some mal-adjustmcnt of the 
machinery, and sometimes for a half hour at a time. I sus­
pected all waf', not right, and I remained awake nearly all 
night, dreading some explosion or fire. Others of the passen­
gers W«trc in the same predicament. But as things werc, we 
were equaUy in peril to proceed or to 30 back. vVhen I left 
the boat ill the morning, I came to a solemn detcrmination 
11ever, under allY eirenmstances, to go on board of her again; 
and I then had the strongest suspicions, that some accident 
would soon take place. If it had not been, that we had an 
uncommon calm in the Sonnd, I am far from being ~atistied 
that my fcars would not have been realized. 'nle boat was 
crank and nnmanageable, and the whole conduct was reck­
less, rash, and l1njustifmhlc. Gcneral l\'Iillcr, of Salem, who 
was in the boat with me, expressed the same fcars as myself. 
I thank a good Providence for my escape from this calamity. 
The boat was urt(~rly unfit for such a service, and I think the 
proprietors guilty of' the most t,l1'oss misconduct. Indeed, it 
is marvellous that this boat, the only one which has pli(xl on 
the Sound, and which has always been deemed unsafe by 
prudent pel'f:>ons, should ha ye been selected by the proprietors 
as the regular line-boat for the wintcr. I hope some public 
meeting \vill be called to denounce such misconduct. 

Poor Dr. Follen! -what a dreadful fate was hi~! I am told 
that some of the passengers, who came with me-down the 
Sound, were npon their return among the suilerers. . . 

':Chb dreadful calamity h;:ts spread a gcn'cral gloom over the 
city, but it will soon pass away, and the u~ual rouud vf 

• 
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heartless friyolity will resume its reign. The hour of dinner 
is now arrived, after lingering uclays. 

I am, with love to the ehildl't'n, 
EYer your afl(~ctionate husband, 

JOSEPH STORY • 

• 

The next letter was in answer to an application by 
A. ltay,,-nrd, Esq., to furnish materials for an al'tjc1e on 
American orators and statesmen. The article appeared 
in the sixty-seventh volume of the English Quarterly 
Review, ::mc1 is written ill a very candid and appreciating 
tone :-

My DEAR Sm: 

TO A. IIA YW AIm, ESQ. 

Cambridge, JaIlltary 4th, 18-10 . 

• 

• 
• 

It was but a very few days ago that I had the pleaslU'c of 
receiving your letter, although it bears date so long ago as 
the first of November last. I beg to return you my sincere 
thanks for it, and assure you that it will at all times aflord 
me sincere pleasure to answer any inquiries, or do any acts 
needful to von on this side of the Atlantic .. Allow me to 

01 

add, that I have long been familiar with your writings, not 
only in the (~uarterly Review, but in Jhe Law :l\Iagazine, and 
that I have received a great deal of pleasure and instruction 
from them. It may not be without some interest for you to 
know that the Law l\Iagazille is taken by the University in 
this place, and the whole series from the beginning is to be 
found in om Law Library, and is constantly read by our 
l .. aw students. I have long thought that the biographical 
articles, as well as the articles upon Common and Cidl Law, 
are so valuable, and so generally read, that they would well 
repay the publishers, if printed in distinct volumes. 

The work containing "The. Eloquence of the United 
• 

• 
• • 
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States," in five volumes, to which you refer, eontains a fair 
specimen, although certainly a very incomplete collection, of 
the published ~pecches of our statesmen and orators. I 
believe that we had no orators before the Revolution; and 
indeed, for the mo::;t part, few specimens can bc fonnd, of any 
importance, down to the beginning of the nineteenth century. 
It was Hot the fashion to take notes of publie speeches, and 
far less for the speaker himself to publish them in an authentic 
form, until about the later period. Indeed, many admirable 
speeches rest now merely in tradition, or the memory of the 
hearers, wit.hout ever having been reported by the press. 

If I were called upon to say who were the ablest orators in 
America, and were generally so esteemed, within my own 
memory, (and I can confidently speak for the period of the 
last forty years,) I should say they were, Fisher Ames, Samuel 
Dexter, Harrison Gray Otis, John q. Adams, Josiah Quincy, 
Edward Everett, and Daniel vVebster, of l\iassachusetts; 
Alexander Hamilton and Rufus King, of New York; John 
vVells and rrhomas A. Emmet, (an Irishman by birth,) also 
of New York; John Sergeant, Joseph Hopkinson, and Horace 
Binney, of Pennsylvania; Luther l\!Iartin, and 'vVilliam Pink­
ney, of l\Iaryland; Patrick Henry, James l\1adison, (President,) 
John l\'Iarshall, (Chief Justice of the United States,) John 
Randolph, (an eccentric genins,) and vVilliam vVirt, of Vir­
ginia; \Villiam Gaston, of North Carolina; Robert G. Harper, 
and Robert Y. HaYlle, of South Carolina; Henry Clay, of 

• 

Kcntucky; Jarnes A. Bayard, of Delaware. All these, ex-
~- -

that thIS professLOll has almost exclUSIvely furlllshed the 
, 

able.s men wh.o have ever been distinguished in the Congress 
of t e United States. Of many of these gentlemen few 
s eehes have been preserved at length; of some of them, 
and indeed, of Harrison G. Otis, who is still living, I do not 
remember a single speech published in e,l:tcnso. Yet, cer­
tainly, he is esteemed in America as a highly accomplished 
orator and statesman. The ablest speech of . .Mr. vVirt, that 

VOL. II. 28 
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in the Supreme Court of the United States on the question 
of the rights of the Cherokee Indians, is not found in the 
collection above referred to. If I can find a fugitive copy, I 
will send it to you. I may Hay also of the speeches of Dexter, 
Emmet, Hamilton, and Pinkney, that no reports in print 
exhibit correctly the vast compass and variety of their powers. 
They were too busy to write them, or too secure of present 
fame tf) seek to make themselves well known to posterity. 
"rhe same remark is true of the speeches of 1\Ir. Chief Jus­
t.ice 1\'1arsha11, although one delivered by him in Congress, in 
1800, on the delivering up of Jonathan Robbins, alias Nash, 
to the British goYernment, under the treaty of 1794, enjoys 
a high degree of celebrity among us. . 

I am just on the eve of my departure for Washington, to 
at.tend t.he annual session of the Supreme Comt then', and 
therefore have little time to look about for materials to assist 

• 

your designed article. But if I shall be able to collect any 
y-aluable materials at Washington, I will send them to you 
by the earliest opportunity, as a present of which I shall ask 
your acceptance. In the mean time, I beg you to accept a 
copy of my 1\Iiscellaneous \-Vritings, which will be trans-
mitted to you through a friend, and which may perhaps be 
of seryice to you, since they contain some slight sketches 
of Dexter, Pinkney, and Emmet. There is a work pub­
lished, in some six or seven volumes, with portraits, called the 
American National Portrait Gallery, containing biographical 
sketches of our ablest men, which may assist you in your 
labors. The sketches (as is usual in s;l1ch cases) arc flatter­
ing, and highly colored; still the main facts are fairly and 
correctly narrated. You will easily have access to the work, 
I presume, .a..t any of the American booksellers in London, 

• 
as for example at \-Viley &, Putnam's, Paternoster Row, or 
Kennett's &, Co. 

I am much obliged to you for your kind offer to send me 
1he Law l\Iagazine as it appears. But gratifying as it would 
be to recciYe it at yonr Iml1cb, I do not think that I ought so. 

" 
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to tax your Jdndncss, as I now receive and read the numbers 
regularly. Whatever you may hereafter wish to send me, 
will come safely, either through Kenvett &, Co., or through 
1\11'. A, l\Iaxwell, bookseller, Bell Yar~ Lincoln's Inn. Is 
there any thing in America which you would like to possess? 
I will with great pleasure send you any books which you 

• 

may indicate at any time. 
Believe me, dear Si.r, with the highest respect, 

rrruly your obliged friend and servant, 
JOSEPH STORY. 

The nomination of Generalllarrison for the Presidency 
of the U nitecl States, is commented on in the following 
letters: . . 

TO snIOX GREEXl,EAF, ESQ. 

:My DEAn Sm: 
'Yashington, February Gth, 18·10. 

. . . The nomination of Hardson runs like wildfire 
on the prairies. It astonishes all persons, friends and foes. 
The general jmp1'cssion here is that he will certainly be cho­
sen President. 1\11'. Webster told me last evening that there 
was not the slightest doubt of it. The Administration party 
are evidently in great alarm, and some are preparing to leap 
overboard before the ship sinks. In the mean time, the farm­
ers in the 'Vest are b~ginnillg to feel the public pressure most 
severely. All their produce is at a very low price, money is 
exceedingly scarce, and business at a dead stand. I confess, 
that, desponding as I habitually am on all such subjects, I feel 
morc encouragement than I have felt for a long time. 

"Ve are going on steadily in the Supreme Court with onr 
business. None of it is of very great public interest, but there 
have been a few questions ofy commercial nature of consi­
derable importance. I shall bring home a number for the 
moot-court, and I trust save one for a jury trial. 'rhe Chid 
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Jur:;tiee has been indisposed for a day or two, but is now bet· 
ter, and will soon resume his seat in Court. 

I am glad to heal' that you are going on with your work on 
Evidence, which I shall look to with deep intere::;t as a noble 
contribution to the common stock of the school. I hai! as an 
auspicious omen your intended resumption of your Cambridge 
domicil. 

:My DEAT! ",-rIFE: 

Faithfully, your friend, 
JOSEPH STORY. 

TO ?tIRS •• JOSEPH STORY. 

'Vashillgton, February 9th, 1 S-lO. 

. . . . It is wonderful how the nomination of Gcneral 
Harrison has taken. In the vVestern States it has been re-
ceivcd with acclamations. He is a very honest man, whose 
public s{~rvices havc been great, and whose military achieve­
Incllts have given him considcrable honor. But his talents 
are no~ Jf a high order, and at this hour he is filling the ofliee 
of clerk of a County Court in Ohio. vVhat, however, seems 
to give him great strength is, that he is poor and honest, or, as 
Mr. Abbott Lawrence said the other day to me, "the people 
believe that he won't lie, and won't steal." The real truth is, 
that the people are best pleased with a man whose talents do 
not elevate him so much above the mass, as to become an 
object of jealousy, or envy. The prospect of his being Presi· 
dent is quite encouraging. Webster thinks it certain. I am 

/ -riot SO sanguine. What I most anxiously desire is, to see a 
//President who shall act as President of the country, and not 

~. --
as a mere puppet of party. . . . 

Give my love to the children, and bclieve me truly, 

, -­
""-.- - -

Your attectionate husband, 
JOSEPH STORY. 

, . . . , 
•• 

The next letter relates 
'J 

to my father's health, and .. 



• 

-

• 

• 

• 

i"ET. GO - G1.] PIWl!'ESSORIAL AND JUDICIAL LIFE. 32D 

comments on Dr. Lieber's Political Ethics, and :1\1ons. De 
Tocqueville's work on America. It is a little singular, 
that though such extensive use is made of my father's 
COlllmentnries on the Constitution in the latter work, no 
acknowledgment is made, and the Commentaries are 
scarcely referred to by name. 

• 

TO Dn. FRANCIS LIEBER. 

CambridgC', l\Iay 9th, 1840. 
My DEAP. Sm: 

I have just received your kind letter; ·kind I call it, although 
it reproaches me with my long silence. I should hayc writ­
ten you before if I could; but up to theJlOur qf my departure, I 

-----,' 
was not metaphorically, but literally overwhelmed with busi-
ness far more than I ought to have done if I could, and more. 
than I could do. Indeed, I have been compelled to overwork 
myself so mueh last year, that I am now a great sufferer by 
it. I intended to have written you from Washington; und 
should so have done, had I not,been taken severely ill, and 
been under medical treatment ever since, and ordered to 
abstain fi'om all labor wh~~h I can possibly avoid. My com­
plaint is bilious and a torpor of the liver, \yhich requires con­
stant attcntion and constant abstinence. The long and short 
of the matter is, that I have worked too much and too hard, 
and now I shall be obliged to lie by for a half year at least, 
to recruit myself. ""Vhat think you now of my apology for 
silence? 

I have read the second volume of your Political Ethics 
with great pleasure. It is excellent, abounding in elevated 
morals, sound common sense, statesmanlike views, and en­
larged philosophy. I recommend it constantly to aU my 
friends, and especially to young men, as leading them in the 
right track. It is too anti-transcendental to please some 
yisionaries, but it will commend itself more and more to all 
sound thinkers and to all honest inquirers. . .. • 

28" 

• 

• 

• 

• 

• 
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I do not wonder that you are struck with the barrenness of 
foreign treatises on Constitutional Law; and especially as 
applied to fLlnTIs of government like ours. Europeans know 
lit.tle on the subject. It is surprising how little they read of 
what has been written here. '].1he work of De Tocqueville 
has had great reputation abroad, partly founded on their 
ignorance that he has borrowed the greater part of his reflec­
tions from American works, and little from his own observa-

• • 
tions. 'fhe main body uf his materials will be found in the 

• 

Federalist, and in Story's Commentaries on the Constitution; 
sic vas non vobis. You know ten times as much as he does 
of the actual workings of our system and of its true theory . 

• 
• • • • • • 

Believe me, most truly and afiectionately yours, 
JOSEPH STORY. 

An effort was made, at this time, to procure the passage 
of a Bankrupt Act, and in answer to a request from :Mr. 
'\Vebster, that my father would give his opinion, as to 
whether it should include corporations, he writes as fol­
lows :-

• • 

TO nox. DAXIEL ,\VEBSTEH. 

Cambridge, l\Iay lOth, 1840. 
)ly DEA.R Sm: 

I am just returned from my Eastern Circuit, a good deal 
exhausted by it, and have time only to say a few words. I 
do not know, that there are any absolutely insuperable 
objections to bringing corporations within the reach of a 
Bankrupt Law; but there are some practical difficulties. 
The same machinery which would be complete as to illdivi-

.. duals, wodd require many complex provisions in cases of 
corporations. What \vould you do as to Railroads, Turn­
pike, and Bridge Corporations? Should Banks be also 
entirely t:iubjcct to the same summary proceedings, as com-

• 
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mon trading and manufacturing corporations, considering 
the sudden changes in circulation and marIwts, which may 
compel them sometimes t,O suspend for a short time?' vVhat 
would be t.he oflect of requiring all debtors to a Bank, sud­
denly to pay all their notes and liabilities? How would yon 
manage \vith Insurance Companies, when there arc many 
policies of insurance outstanding on long voyages'? Here 
again, you must reach the assets of corporations, not only by 
examining the o1Ticers thereof on oath, but also the stock­
holders on oath; otherwise, in many cases, the remedy-would 
be ineffectual. Consider what difIiculties would arise in 

• 

cases of numerous stockholders residing in dillercnt State:;;; 
some infants, some married women, some trustees. . I see 
much practical embarrassment in bringing them compulsorily 
withi·n a Bankrupt Act. But if they arc brough~-withill'·sucJ. 
an act, I think the stockholders should have the benefit of a 
discharge, upon surrendering all their stock and the ·corpora­
tion assets, cxactly as individuals. Their sacrifices, other-

'. 
wise, would be enormous, and the futurc creation of corpora~ 
tions would be greatly discouraged. 

But one main difficulty with mc, is, that if corporations, 
• 

now existing, should be brought within a Bankrupt La,v, 
without such- a discharge, it would at once shake all con­
fidence in corporation stock, and depreciate it excessively. 
The corporation capital in New England would at once lose 
a large part of its present value, and be .scarcely marketable. 
This would be a sad consummation of all our public calami­
ties, and depress us still more. 

I confess, too, I have some doubts, as to the c<?l1stitntion­
ality of a Bankrupt Law, which should put corporations 
upon a different footing from individuals, giving the latter a 
discharge, and not the former; and providing different rules 
, 

_. __ of bankruptcy in the one case from the other. The act would 
not be a" uniform act on the subject of bankruptcy," in the 
sen~e of the Constitution. 

No Bankrupt Law in England, or, indeed, in any other 

• , 
• , 

, 
• 

, 
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• 
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country, as far as I lmow, ever has reached corporations. Is 
not this a strong, practical objection? Is it quite certain, 

porations, are not thm; virtually infringed? I confess, that I 
feel no small doubt, whether Congress can regulate State 
Corporations by any other laws than the State laws. A State 
Corporation is entitled to just such rights and powers, as the 
charter gives it, and I do not well see where Congress can 
get the power to alter or control them, or to suspend or extin­
guish them. 

These are first, hasty thoughts. Pray consider them. I have 
not time to think more, but merely sketch these sentences as 
they arise in my mind, without any attempt at arrangement. 

Send me a printed copy of your Bankrupt bill. Do not 
suffer any bill to be limited to less than five years. rrhis is 
the shortest time to see its fair operation. It will othcrwise 
b~ run down before its just effects are seen, exactly as the old 
Bankrupt Act. . . . 

Yours, most truly and affectionately, 
JOSEPH STORY. 

TLe following letter was written on the occasion of 
~Ir. Everett's appointment as :Minister Plenipotentiary 
to the Court of St. James, his reelection as Governor of 
:JIassachusetts having been lost by a single vote: _. -

TO 1I0:X. EDWARD EVERETT. 

)Iy DEAR SIR: 
Cambridge, :May 30th, 18,10. 

I vcry sincerely thank you for Y9lU kind letter, which I 
received yesterday. I hope yet to see you before your depart­
ure for Europe, although from my constant occupations and 
doubtful health, I am far less able to command my time for 
the purposes of visitirlg my fi'iends, than formerly. 

It was my intention, as soon as the recent contest for the 
Gubernatorial chair was decided, to have written you a lettct' 

• 

• 

, 
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on the subject, expressive of my views, and jn bare justice to 
you. I was prevented from so doing, by my ill health at 

< vVashingtoll, at the close of the latc term of the Supreme 
Court.. I now desire to say what I then should have said: 
I felt the deepest humiliation and mortification at your non­
cl\.'.crion, not on yonr own account, bnt on account of my 
native State: and I may add, also, of my country. The loss 
\vasours, not yours. The cares of State could be little more 
than a burden and sacrifice on your part; but your occupying 
the station was an honor to ns, and for the solid good and 
ghwy of the Commonwealth. You lost the eledion from no 
errol', and no mistake of judgment·; it was one of those odd 
and strange outbrea1i:s of popular caprice and popular delu-

• sion, brought on by the ras·hness and indiscretion of the Legis-
lahue, for which you were not, and ought not to be, in any 
degree, responsible. . 

When I look back upon your administration, I do it with 
feelings of lofty pride and unmi.~cd pleasure. It w'as all I 
could have wishcd. It was wise and patriotic, guided by the 

,right spirit and the right principle, conducted \VWl a deep 
\ regard for morals and justice, and infinitely removed above 

the injustice and the follies of mere party. It was just such 
as a Christian magistrate ought to pursue, and a Christian 
people feel a pride in supporting. To ha vc a scholar and a 
gentleman, second to none among us, in all the attributes of 
taste and genius and learning, our Governor, \vas to me, I 
confess, a source of exultation. rro see him rejected by the 
people, when his fame had been among their best possessions, 
was to me a startling proof of their frail and unsteady judg­
ments, and a lesson of the gratitude of Republics, which has 
corne over my heart with many saddened thoughts respecting 
our future prospects. You can have nbthing to regret in 
all this; but we have much {or lamentation and bitter SOf-

row. .. . 
lVfy dear sir, allow me to say one word ·more respecting 

yourself. You have, I trust, many years before you, of health 

, 
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and labor. vVhat I dCEire, is, that, in addition to the many 
beautifnl, ay, exquisitely beautiful specimens of your genius, 
which we have had uoon occasional topics, you would now 
meditatc some great work for posterity, which shall make 
you known and felt through all time, as we, your contempo­
raries, now know and esteem you. 'rhis should be the 
crowning future purpose of your life. Sat verbum sapienti. 
If I should live to see it, I should hail it with the highest 
pleasure. If I am dead, pray remember that it was one of 
Lhe thoughts which clung most closely to me to the very last. 

:May God bless and preserve you and your family, and 
return you to the welcome of your country ancf your friends, 
is the warm desire of 

Your affectionate friend, 
·JOSEPH STORY. 

The following interesting interchange of letters took 
place at this time, between ~Ir .. J ustice Coleridge and 
my father:-

TO MR. JUSTICE STORY . 
• 

Montagne Place, Beclford S(lmne, ~ 
December 2Gth, 1839. f 

DEAR Sm: 

. . . In the last vacation I read attentively your essay 
on the Conflict of Laws, and it is no flattery to say, timt I 
have read no modern treatise of our own production with 
any thing like the pleasure and instruction it gave me. 

I think you would be pleased with the feeling which ex­
ists in our Courts at present in respect to American Jurispru- . 
dence. It is one of the highest respect; we do not, indeed, 
allow your reports to be cited as authority, but that is, I be­
lieve, out of consideration to the Bar, who are already over­
burdened with the expensive and troublesome ·multiplicity of 
our own reports. -

Yours, &c., 
J. T. COLERIDGE. 



l"ET, GO - G1.] PROFESSORIAL AND JUDICIAL LIFE. 

TO IIOX. MH, JUSTICE COL~RIDGE, 

• Camul'iugc, May 30th, 18·10, 
Sm: 

I beg to return yon my sincere thanks for your kind 
letter, which, though dated as long ago as December 26th, 
1839, did not reach my ha'nds until a few days ago; and I 
hope you will deem this my apology for not having before 
answered it. I will not disguise how sensibly I am aflected 
by the favorable manner in \vhich you are pleased to speak 
of my judicial \vritingf:, and by the approbation with \vhieh 
they have been received by the English Bal'. I am free to 
confess that this circumstance was unexpected 011 my part, 
and is :;;tiIl more gratifying to me personally on that account. 
Considering the vast amount of studies, which necessarily 
devolve upon the English Bar and Bench, and the constant 
engagements which press them on every side, I was pre­
pared to expect that they could devote little attelltion to the 
\vorks of foreign jurists, and especially to those who were 
cu1tivatin~ the science of Common Law in Amcriea. But 
it is less a circumstance of gratification to me personally, 
that the contributions which I have been able to make to­
wards the discharge of that duty which all la\vyers owe to 
their profession, have attracted some attention abroad, than 
it is of a more enlarged con::3ciousness that England and Ame­
rica, the admirable parent and the adyancing child, ShOl11c1 thus 
be brought to feel more closely anel more viyidly the s.trong 

• 

ties that bind them together, by th~ possessioil o["a common 
Jurispl'l1dence and common institutions. vVhat nobler tri­
umph has England achieved, or can she a4:ieYe, than the 
proud fact that her Common Law exerts a ulliversal sway 
over this country, by the free suffr:1ges and the voluntary ho­
mage of all its citizens? That every lawyer feels that vVest­
minster Hall is jn some sort his own? That not a single 
decision is there promulgated, but becomes almost within :1 

month an additional stock to the possession of every Amcl'i-

• 

, 

. -
• -

• 
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can law"yer, to guide his judgment and to assist hi:;; inquiries? 
I am sure, that considerations and influences of this sort 
constitute a bond of union which must exist for the mutual 
benefit of both countries, as long as they possess a common 
language. lVlay I venture to prophecy more, that this very 
language of our mother land is destined, in. the good provi. 
dence of God, to become the general medium of com munica. 
tion among all thc nations of the carth 1 and to make the laws 
of England upon commercial subjects the general groundwork 
of all commercial jurisprudence everywhere. 

I have been insensibly led to these remarks, and I am sure 
that they cannot fail to be appreciated as far as they have 
any jUBt foundation on your side of the Atlantic. 

It may not be wholly uninteresting to you to know, that 
in America we are well acquainted with your own profes­
sional writin-gs. In the hnv library of Cambridge, and. in 
that of the Supreme Court at \Vashington, \vhich is very 
copious and good, there is a copy of your edition of Black­
stone's Commentaries, which some years ago, upon my re­
commendation, was placed there. During the last two win­
ters, while I was in attendance at the session of the Supreme 
Court at -VVashington, I found leisure to read through in the 
first year the first two volumes, and in the last year the last 
two volumes of Blackstone's Commentaries with your own 

> 

notes. It was more than thirty years since I had regularly read 
through Blackstone, and I was induced to the labor (I will 
not call it a task). by my desire to peruse your notes. Allow 
me to say, that I have been very highly gratified by them; 
you have edited the work in the only manner in which jus­
tice to that great man's fame required it to be done. You 
have corrected the errors,> illustrated the text, and qualified 

• 

and added to his general doctrine:.;, in a manner beautifully 
adapted to the purposes of his work, and in the style in. which 

• 

the author would have done it, if living. With the exception 
• 

of 1\1r. Christian's, every other edition has, it seems to mc, 
marred the symmetry and dh;figurcd the proportions of the 

, 
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pages of Blackstone. The common-places of our indexes 
and the marginal notes of the reporters, seemed to have been 
poured upon his text with a most barbarous profusion of ill­
digested comments. 

I read some time ago, with great satisfaction the decisions 
of the Court of King's Bench, in 6 Adolphus and Ellis, 829-
862, on the subjeet of Corporations; and the references there 
made to our American decisions were such as could not fail 
to be most welcome to the American Bar. It is now nearly 
thirty years since the same question came for the first time 
before the Supreme Court of the United States, soon after I 
took my seat there, and the decision then pronounced, which 
it fell to my lot to deliver, has been universally adopted as 
the leading rule in America ever since. "rhe Judges all then 
thought that, first or lUf;t, we must come to the adoption of 
the' general doctrine, tllat whenever a Corporation is acting 

-
\vithin the scope of the legitimate purposes of its institution, 
the parol contracts of its authorized agents are express con­
tracts of the Corporation itself, upon which assumpsit will 

• 

lie; and that all duties imposed upon a Corporation by law, 
and all services performed at its request, raise implied pro­
mises binding on the Corporation. It seems to me that any 
other rulc would be found highly injurious to, if not destruct­
ive of, the rights of a vast mass of persons dealing with cor­
porations. Take an incorporated bank, which receives depo­
sits from its customers, from day to day, or an immrance 
company receivillg a premium upon a policy where no risk 
attaches, if the rule does not exist to this extent, the party 
dealing with the corporation is utterly without redress at law. 
I confess myself~ therefore, exceedingly gratified that in the 
very satisfactory judgments in the King's Bench, the techni­
cal difficulties have been thoroughly examined and overcome. 

lVly general course of thinking led me a good deal to doubt 
the decision in Doe v. Vardell, and I have sometimes thought 
that it might have a tendency to break in upon the doctrines 
of the Illcident::; of lVlal'riage, according to the law of the 

VOL. II. 29 
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place where it is celebrated, in a manner full of public in­
convenience. Still, I must admit that the subject is not un­
attended with difficulties, and I await with interest the final 
decision of the Lords. • 

Nothing would afford me greater gratification than to visit 
England. Truly, from the bottom of my heart, upon touch­
ing its soil, ~ should exclaim, Salve, '11wgna patens magna 
-Vi1'itn~ ! The great obstacles which I have to overcome, are 
my perpetuall'Ound of duties, professorial and judicial. 

There has been recently published in America, a new edi­
tion of my work on Bailments, with large additions. I beg 
you to accept the copy which I shall transmit, as a mark of 
my great respect for your character and attainments. 

Believe me, with the highest respect, your faithful and 
much obliged servant, 

JOSEPH STORY. 

A present from Mr. \Vigram 1 of his able treatises on 
Points in the Law of Discovery, and on the Admission of 
Extrinsic Evidence in the Interpretation of 'VilIs, was 
acknowledged l)y the follqwing letter: -

• 

1'0 JA~IES WIGHAi\Ir 1~SQ'1 ONE OF HER MA.JESTY'S COUNSEL, ETC. 

Cambridge, July 23<1, 184.0. 
8m: 

I had the great pleasure of receiving a short time ago the 
copies of your works on Points in the Law of Discovery, and 
on the Admissiun of Extrinsic Evidence in the Interpretation 
of Wills, which you had the kindness to send me. I can truly 
say, that no present could have been more acceptable to me, 
or have afforded me more sincere gratification. I hope that 
you will allow me to say, what is my real opinion, that they 
are works of extraordinary merit, ability, and learning, and 

1 Now Vice-Chancellor 'Vigram. • 
• 

• 
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eminently useful to the profes-sion. The work on Discovery 
I had read with great care in the first edition, and it is highly 
improved in the second. I confess that my own private judgn 

ment went along with yours as to the leading principle of the 
work. Upon principle, (however it may stand upon autho­
rity,) I have found it difficult to understand how the manner 
in which the defendant refers to his own title, and documents 
in support thereof, can give the plaintiff any right to any dis-

. covery of that title or the documents, to which otherwise he 
would not ;by law be entitled. My general habit of obedi­
ence, however, to authority, makes me less sure in my own 
judgment on this point than I should ,otherwise feel I ought 
to be. 

The other work I had not before an opportunity of reading. 
It is highly instructive and satisfactory, and of constant prac­
tical use. I have been greatly puzzled by the authorities 011 

this subject, apparently in conflict with each other on many 
occasions. You have done much to clear thc doctrine of its 
doubts and difficulties. I have long been satisfied that the 
Courts have in some case.; gone too far in the admission of 
extrinsic evidence, and especially of parol evide11ce, in tbe 
interpretation of wills. It is a favorable moment to get back 
to the true principle, and to retrace our false steps. . . 

I beg you, to believe me, with the highest respect, truly 
your most obliged friend and servant, 

JOSEPH STORY. 

Two interesting pamphlets, by Edwin VV. Field, Esq. 
of London, are thus acknowledged by my father: .-

TO EDWIN W. FIELD, ESQ. 

Cambridge, July 24th, 1840. 
DEAR Sm: . 

I return you my sincere thanks for your kindness in send­
ing me your two pamphlets, the one on t,he Organization and 

• 
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Practice of the ofliccs attached to the Equity Courts, and the 
other on the Law respecting :Marriages abroad, by English 
subjects, within the prohibited degrces. I have read them 
both with very great pleasure and no small instruction. That 
respecting the Equity Oflices and thc system of costs, is full of 
new information to me, for in the comparatiyely simple prac­
tice in Ollr Equity Courts, such a vast apparatus and compli­
cated machinery arc scarcely known. It is impossible to 
overlook the importance of your sllggestions, and the manli­
ness, as well as the intrinsic force of your appeal to the pro­
fession for some effective remedies on this subject. Such a 
system could not exist in America, without calling forth 
legislative interference to prevent delays, to lessen costs, and 
to give simplicity to proceedings. Indeed, I am well persuad­
ed from my own experience as an Equity Judge, that a tho­
rough revision of the whole system is indispensflble to a. due 
administration of public jnstice. And I am sure that the 
whole practice of the Courts can be extcnsively and benefi­
cially simplified; but I should be led too far were I to pursue 
this topic; and it would be impracticable for me to explain 
my views without more time than I can devote to the purpose. 

The other topic is eminently important, and is growing 
more and more so, in a practical sensc, every day. It appears 
to me that every nation will soon be compelled to yield up 
some portions, perhaps large portions, of their own municipal 
regulations on the subject of marriages, in order to meet the 
new exigencies of society arising from the great extent to 
which intermarriages now take place between the subjects of 
different countries, in foreign places. In America I have no 
doubt that our Courts will be compelled, from a sense of pub· 
lic convenience, as well as international comity, to hold mar­
riages abroad to be generally valid and good by their local 
law, wherever the question of their validity may afterwards 
be contested, as well with regard to their own subjects as 
with regard to foreigners. The exceptions will practically be 
reduced to the narrowest space, and include only such cases 

• 
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as clearly, in the sense of all Christians, are contrary to Christ-

• 

ian morals. ' 
I shall cert.ainly avail myself of your valuable labors in the 

next edition of my work on the Conllict of Laws, which Jam 
now preparing for the press. I hope that my health may 
allow me to complete the revision during the next autumn. 

I am, with the highest respect, 
Truly, your much obliged friend and servant, 

JOSEPH STORY • 

The election of General IIarrison as President took 
place during this year. The views of my fhther as .to the 
course his administration should take, are thus stated: 

TO RICIIAHD l'ETJmS, ESQ. 

Cambridge, December 4th, 18-10. 
:My DEAR Sm: 

Somchow or other your lettcr of the ~th of November 
slipp my memory amidst my various and almost dis­
trac;;.ting duties in Court and out of Court; and I now catch 
the passing moment to thank you for it, with a certainty that 
if I do not \vrite yon nO\v, the tide of pressing business will 
sweep away this among other unexecuted wishes and inten-
tions. . 

I hope that the Court wj}l have a harmonious session; 
and I am sure that the Chief Justice and a majority of my 
brethren will do all that is proper to accomplish the purpose. 
The change in the Administration will produce no change in 
my own conduct. J mean to stand by the Court and do all 
I can to sustain its dignity and the public. confidence in it. 
Indeed, I should think myself utterly inexcusable if I could 
be brought to act otherwise. 

'rhe ncw Administration will go into power uuder favora· 
ble auspices; but after all, there are many delicate and diffi. 
cult duties which it will have to perform. The selection of 

29 • 
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t.he heads of departments will be important, and yet not with. 
out embarrassment. I hopc General Harrison will take advice 
freely from his friends on this point. It is exceedingly import. 
ant to the success of his Administration. If I were in either 
Clay's or vVebster's situation, I should decline otIice and 
remain in the Senate. If I did not dedine office, I should 
choose to go abroad. We want a Secretary of the Treasury 
of tried principles and discretion and sagac,ity, to restore the 
finances; an Attorney·General of acknowledged ability and 
learning; a Secretary of State of great caution and sound 
judgment. The times are critical. 

Already public confidence begins to revive,and with it 
public credit. Business is beginning to work out of its slug­
gish channels. The Administration must make many remo­
vals from offices in order l~ ~'.?C:~"'J.e things to a state of honest 
confidence, and of right and justice. But I hope General 
Harrison will firmly state t.hat while he \vill remove all those 
who have abused the functions of their offices for party and 
politicaCpurposes, he at the same'time will remove no other 
man for opinion's sake, who has been honest and is capable. 
I hope General Harrison will' require Congress again to take 
the purse-strings in their own hands, and to demand back 
what they have so unconstitutionally surreltdered to Jackson 
and Van Buren. The power of removal may, and ought to 
be regulated by Congress. . . . 
. Give my love to all your family, and believe me, 

'rru]y and affectionately yours, 
JOSEPH" STORY. 

'. , 

• 

• 
• 

In ackno,vlec1gment of a copy of ~Ir. Dana's "Two 
Years before the ~:fast," my father writes as follows:-

• 

• • 

.. 

• 
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TO UICIIARD II. DAXA, ,n:., ESQ. 

Camuridge, Odoucr H tll, 18·10. 
My DEAR Sm: 

Few things could have becn more acceptable to me than 
your kind present of yOUl' work, "T\vo Y cars beforc the 
Mast." I have had but little time to run OY('1' its various 
contents, and that only by short snatches and glancc~; and I 
mean to peruse it carefully in some of the long evenings 
which are now approaching. It is fun of interest and full of 
truths important to be known and felt throughout the whole 
community. I think that it will attract general attention, 
and receive high praise from all those who seek to aid the 
cause of a gallant, friendless, hardy, and thoughtless race of 
men, whose suflerings arc too little understood as yet to 
obtain public sympathy. Your work will do great good in 
this view, and warm in their cause many who have hitherto 
looked on them with listless indifference. Your concluding 
chapter is full of just remarks, written in the right spirit, and 
cannot fail to strike .every reflecting mind. O\vners and mas­
ters of ships require to be enlightened, as well as seamen, on 
this subject. l\lake the seaman feel that he has a deep stake 
in character, in morals, in religion, in education, and half his 
temptations to do wrong, and more than half the temptatiolls 
to do him wrong, will be at once done away. I have ever 
felt a deep interest in seamen; for in my early youth, I was 
their companion, and often in their society in the fishing town 
where I was born; and some of my nearest relatives began 
life in the humblest office on ship board, and gradually rose 
to the highest. 

Truth, it has been said, is stranger than fiction. Your 
book shows that it has a deeper and more thrilling interest. 
I can only desire that its circulation may be as \vide as its 
merits. 

Believe me, with the truest respect, 

• 

Affectionately your friend, 
JOSEPH STORY • 

, 
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The next year was quite as busy as the preceding. 
New editions of the works on Bailments, on Equity 
Pleadings, and on the Conflict of La.ws, were prepared 
by my father, upon which he spent much labor. The 
second edition of the Conflict of Laws swelled to nearly 
double its original size, and was made so much more full 
and complete, that, compared with it, the first edition 
seems to be but a sketch. • 

lIow, with all the labors of the intermediate years, 
my father had found time to make the ,vide explorations 
into Continental Jurisprudence, and to acquire the large 
and accurate knowledge of its prineiples and practice, 
that is shown in the second edition, it is difficult to 

• 

understand. Yet, no one, in comparing them, can fail 
• 

to perceive the superiority of the later edition, in learn-
ing and research. 

The mere examination of the proofs and revises of 
these republications, was, in itself, no light task; and 
when it is considered, that the two works on Bailments 
and Equity Pleadings were increased in size about one 
third, it would seem that little time could be left beyond 
what was consumed by judicial and professorial duties, 
and the conducting of a large correspondence. But, 
when also it is taken into consideration, that my father 
never employed an amanuensis or secretary, generally 
making ~ven his own indexes, and always personally 
revising every proof-sheet, it seems wonderful, that he 

• • • 

should have found time before going to 'Vashington, to 
make considerable progress in the composition of a new 
work on the Law of Partnership. Such, however, was 
the fact. Thus crowded with work, flowed on his life, 
his zeal growing like fire, by what it fed on. 
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The following letter, received at this time, relates to 
the Commentaries on the Conflict of Lallls :-

TO nox. MR. JUSTICE STORY. 

'LincDln's Inn, Deccmber l;Jth, 1838. 
~ 

DEAR Sm; 
• 

• • -. • • • • 

At all events, I am gratified with the occasion it afrords 
me, of expressing my high respect for you, and 'my deep 
sense of the obligations which you have conferred on the 
Jurisprudence and Jurists of Europe, as well as of your own 
country, by those valuable'treatises which you have given us. 
They have been read by me, with increased advantage and 
with increased ,respect, for the extensive learning and sound 
judgment of the author, and for the admirable, sldlflll, and 
lucid arrangement, with which he has been enabled to unfold 
so much to his readers. 

Among the other excellencies of your Commentaries on the 
Conflict of Laws? I have never been able to express what I 
feel all the siugular facility with which you have accom­
plished that, which, according to the _plan of your work, was 
most difficult, namely, the illustration of the principles by 
which the selection of the appropriate 'law should 'be deter-
mined. Your very obedient and humble servant, 

VVILLLUI BenGE. 

, 

r.:::-- - . 
~-'-J.-'JJ" 

~. ,1',./ 
'-~ .'.~ 

, 
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CIIAPTER VIII. 

PROFESSORIAL AND JUDICIAL LIFE. 
, 
, 

CASB OF U~I'l'ED STATES v. TIlE AMISTAD DEATH OF MH. JUSTICE 

BAUBOUR SKETCH OF IInr PUBLICATION OF COMMENTARIES ON -• 0 

PART~ERSIIIP ·Ll~T'l'En OJ.' BAltON PARKE DEDICATIO~ TO HON. 

SAlIIUEL l'lUTNAl\I LETTER ON DR. TUCKER;\IAN LETTEH ON 

REFOR;\[ OF 'l'lIE E~GLISH CHANCERY PRACTICE LEGISLATIVE 

BILLS LETTER OF nIR. DANA LETTERS ]'ROl\I MONS. FmLIx, 

MH .• JUSTICE 0 PATTESON, BARON GUR~EY, PROl~ESSOR MITTER­

MAIER, BAUO~ PAnKE, AND HERR VO~ SAVIGNY . PETl~HS V. '\V Al~-
ImN INSURANCE COIlIPANY LETTER OF LORD DEN;\IAN. 

A~IONG the judgments delivered by my father during 
-

the session of the Supreme Court of 1841, is that in the 
celebrated case of the United States 1}. the Amistad, the 
circumstances of which were as follows: The schooner 
Amistad, owned by Spanish subjects, cleared from Ha­
vana for Puerto Principe, having on board fifty slaves, 
owned by the captain and three passengers. On the 

• 

voyage, the negroes rose, killed the captain, luok pos-
o 

session of the vessel, brought her into Long Island, 
where they anchored her off Culloden Point, about a 
mile from the land, and a part of the negroes went 
a~bore. vYhile the schooner lay here, she was disco­
vered by Lieutenant Gedney, of the United States 
hrig vYashington, who seized her and the negroes on 
board. and on shore, brought her into Connecticut, and 
libelled her for salvage. The claimants of the negroes 

• 



• 
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also filed libels against them, asserting them to be sIn. yes, 
and praying that they should be delivered up to their 
~wners, or to the representatives of IIer Catholic lYra­
jesty. The Attorney-General of the United Sta.tes also 

. filed a libel, setting forth that the Spanish minister had 
• 

made a claim for the restoration of the slaves, the cargo, 
and the vessel, as being the property of Spanish sub­
jects in the jurisdiction of the United States, under such 
circulllstances as renllered it the duty of the U nitecl 
States, nnder her treaty with Spain, to surrender them. 

The negroes filed an nnswer, denying that they were 
slaves, and specially setting forth, that they were free 
and native born Africans, 'who, on the 15th of April, 
1839, were unlawfully kidnapped and carried to the 
Island of Cuba, where their professed owners, knowing 
the premises, bought them, and placed them on board of 
the Amistad, to transport them to some place unknown 
to them, to be enslaved for life; in consequence of which, 
they rose upon the master and killed him, and took 
possession of the vessel, intending to return to Africa, or 
to seek an asylum in some free State. 

Libels were also filed by the owners of the yessel and 
cargo. 

The principal question arose under the ninth article of 
the treaty, which provides" that all ships and merchan­
dise, of what nature soever, which shall be rescued out 
of the hands of any pirates or robbers on the high seas," 
shall be restored to their pl'o.pl'ietors on due proof. The 

, 

questions, therefore, were, whether, first, the negroes, 
, ' • 

under the circumstances, were' merchandise in the sense 
• • , 

of the treaty; and secondly, whether they had been 
rescued from pirates and robbers; and thirdly, whether 

~ 
. ' 

• 
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the pers011s asserting ownership,. were, in fact, the true 
proprietors; and had made out theh title. 

It was held, that the evidence showed the negroes not 
to be slaves, tl1ey having been kidnapped in Africa, and 
unlawfully transported to Cuba; that they could not be 
deenletl pirates or robbers, since they were entitled to 
the" liberty which they retook,. and were illegally re­
strained on board the Amistad; that they were not 
merchan~lise in the sense of the treaty, but were per­
sons, any conflict as to whose rights" must be decided 
upon the etel'llal principles of justico and international 
law.'~ The negroes were, therefore, declareel to be free~ 
and were dismissed from custody to go without day. 

This case created great excitement at the Fme, and 
was the subject of an eloquent pamphlet written "by Dr. 
VV. E. Channing,. vindicating their rights, and the mode 
by which they regained their liberty. 

The ci.rcumstances of the. sudden death of :Mr. Justice 
Barbour, while in attendance on the Court during the 
session, are stateel in the following letter: -

• TO M.RS. JOSEP.II STORY . 

'Vashington, Fel'fnary 28th, 1841. 
l\lY DEAR W'IFE: 

I now write to acknowledge the receipt of your last l~tter, . ' 

and to tell you of the sad event of the death of 1\1:r. Justice 
Barbour, \vhich has spread a great gloom over the Court and 

• 

almost disabled U::i from doing any business. His death was 
indeed a\vfully sudden. He was in goocfbealth and attended 
Court all vVeunesday, and heard the extraordinary argument . 
of Mr. Adams in the case of the Ami~tad; extraordinary, I 
Ray, for its power, for jts bitter sarcasm, and its dealing with 
topic~ far eeyond the record and points of discussion. He 

• 

• 
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dined heartily, and l'cmai ned with the Judges in confercnce 
until after ten o'cloc:k in the evclIillg, and then in a most ,. 

cheerful humor. The next morning the ~ervant \vent into 
his room between six and seven o'clock and made his fire, 
perceiving nothing unusnal and sl1ppo~ing him to be asleep. 
About an hour afterwards the messenger with letter:; knocked 
at his door, and hearing no answer wcnt in softly, supposing 
him asleep, and laid a letter upon his table and withdrew. 
At nine o'clock the servant called us all to breakfast, and 
upon going iuto his room, finding him still in bed, he went 
to him and found that he could not awaken him. He waR 
frightenec.I, and ran into my room anc.I toW me he feared 
Judge Barbour was dead. I went immediately and found 
him lying on his left side and lifeless. I~is eyes were closed, 
his feet stretched out, and his arms in a natural position. 
His forehead, hands: feet and limbs were perfectly cold, but 
upon feeling his breast, I discovered that it was still warm. 
We sent immediately for Dr. Sewall, who came and said that 

• 

he was indeed dead, and that he must have- died of angina 
pectoris. Probably he breatheel his last about daylight, and 
while he was yet asleep. From all appearances, he must 
have died without any struggle and illstantaneously. vVe 
were all thrown into utte.r conlusion, and I sat down to a 
most melancholy breakfast, seeing 011 my side the deserted. 
chair in which he used to sit. \.-Ve \vent to Court at eleven:. 
o'clock, where the Chief Justic!e announced the event, and· 
the Court was at once adjourned until :Mol1clay . 

• 
On Friday his funeral obsequies were performcd in the· 

Supreme Court room where two days before he sat, having_ 
apparently a stronger claim to life than nearly all of hiti bre­
tl11'en. He would have been fifty-eight year::; of age if he 
hac1lived until :May next. He was a man of great integrity,. 
of a very solid and acute understanding, of considerable. 
legal attainments, (in which he \vas daily improving,) and 
altogether a very conscientious, upright, and laborious Judge, 
whom we all respected for his talents and virtues, .and .his 

• 

. . VOL. II. 30 
• 

• 

Q 

.. 
• 

• 

• 

• 



, 

• 

• 

, 

350 LIFE AND LETTERS. [1841 - 42 . 
• 

high sense of duty. "Vhell I reflect upon the sudden manner 
in which he was called fl'OlTI :U8, I could not help feeling the 

• 

affecting truth of lVIr. Bnrke's remark, "What shadows we 
are and what shadows we pursue." Horace, nearly ninetcen 
hundred years ago, used an equally expressive exclamation" , 
"Pulvis ct umbra swnus." This event has quite broken up 
all our arrangements, and we shall certainly adjourn, and, 
indeed, we have so agreed, on the 10th of IVlareh. . . . 

lVly o\vn health continues gTowing better, though I have 
had for a few days past, in consequence of the state of the 
weather, a slight .cok1 I am now about to go out and avail 
myself of one of the few days we have had here of a bright 
and balmy sky. . 

I am most truly antI affectionately yours: 
JOSEPIl STOIlY. 

The follo'wing sketch of :Mr. J ustiee Barhour was 
afterwa.rds drawn up by my father: ' 

"The family from which Judge Barbour was descended, 
was one of the oldest and most respectable in Virginia. His 
great-gmndfather was a merchant of Scotland, who immi. 
grated to this country. His grandfather was the pioneer and 
first settler of the country lying between the eastern base of 

.)1'0" the Blue Ridge and the Southwest mountains. His father, 
Thomas Barbour, inherited considerable wealth, and was a 
member of the old House of Burgesses, from the then very . 
large county of Orange. He was one of those who, in 1769, 

. signed the' Non-Importation Act' between this country and 
Great Britai.n. After the formation of the Union, he was 
elected to the Legislature. Richard Henry Lee, in a letter' 
to his brother, Arthur Lee, bore testimony to his worth, to 
the effect, 'that he was glad that Thomas Barbour was in 
our state couIlcils, for he was a truly intelligent and patriotic 
man.' 

• 

" On the mat'3l'llal side, as his name indicates, Judge Ba.r-

• 

• 
• 

• 
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bour was related to the Pendleton family, his grandmother 
having been the aunt of the distinguished Judge Pendleton. 
Philip Pendleton Barbour was born on the 25th of IVlay, 17S3.~·. 
Owing to his great hospitality, and a long series of disasters, 
his father was unable to afford him that liberal edueation . 
which his talents and early promise would have justified. He 
was, however, sent early to school, where he soon developed 
many of those qualities for which he was afterwards so justly 
distinguished. He exhibited great aptitude for the acquisi­
tion of languages; and, with a correct taste and strong me­
mory, sought out and retained through life t.he beauties of 
the Greek and Roman classics. Even in the performance of 
the tasks of a country school, he manifested that precision of 
information and depth of research, which, on a broader theatre, 
and carried to higher subject:5, won for him a wide-spread 
and enduring reputation. He remained at school until the 
end of 1799. During the early part of 1800, he f'itudied law 

• 

at home; but in October, he determined to visit Kentucky, 
where, under great difficulty and embarrassment he com­
menced the practice of law. In the summer 91' 1801, he 
yielded to the persuasions of his friend~ to return to Virgi­
nia; and, having borrowed the necessary funds, spent one 
session at vVilliam and Mary College. In 1802; he resumed 
the practice of law in Virginia. In Octobcr, 1804, lie was 
'united to Frances T. Johnson, daughter of Col. Benjamin 
Johnson, of Orange county, Virginia. During the next eight 
years he applied himself unceasingly to his profession. In 
1812, he was elected to the Assembly, where he continued 

• 

two sessions. In 1814, he was r lccted to Congrcss, where he 
continued until 1825. While there, hc was chairman of the 
Naval and Judiciary Committees; and in 1821, was chosen 
speaker of the House of Representatives. About the year 
1825, the University of Virginia went into operation. He 
v:ras offered the professorship of law in that institution, and 
was pressed by lVIr. Jeffers(.n to accept it. He refused this 
s,tation, however, and was appointed a Judge of the Genel'al 

• 

• 

• 

• 
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Court of Virginia. In 1827, at the written request of a ma­
jority of his old constituents, he resigned his seat on the 
Bench, and was reelected, without opposition, to Congress. 
In 1829, together with the illustrious :Madison, he was chosen 
to represent the county of Orange, in the convention called 
to amend t.he constitution of Virginia. He presided over the 
deliberations of this body in a manner which eli.cited the 
approbation of its members. He was also president of the 
Anti-Tariff Convention which met in Philadelphia. In 1830, 
he retired from the practice of a profession which had yielded 
him considerable wealth, and of which he had been one of 
the brightest ornaments, and accepted the station of Federal 
Judge for the eastern district of Virgillia. The chancellor­
ship wn::; offered to him and declined; as was also the post 
of Attorney-General. He refused the nominations for a seat 
in the Court of Appeals, the gubernatorial chair, and the 
Senate of the United States. As Federal Judge, he won 
new honm's, and showed himself worthy of the high and 
enviable station to which in 1836 he was called, that of 
Associate Judge of the Supreme Court of the United States. 
Having thus reached the height of the profession which he 
ha9 chosen, he was unweariedly striving, with a virtuous am-

-
bition,--to win that fame which great ability can only give 
when joined with pure principles, when death cnt him ofT in . 
his useful career, and robbed our country of one of its most 
distinguished sons. 

" It remains for us to take a brief notice of the professional 
• 

attainments and judicial character of Mr. J l1stice Barbour. 
It has been already seen that no incpnsiderable portion of 
his life was employed in active political duties and pursuits, 
which if not incompatible with, are (to say the least) by no 

• 

means favorable to t.he cultivation of juridical knowledge, or 
to found a solid reputatiOl1"in the law. He did not, however, 
at any time rel~x l~is ~ilance in his professional studies, or 
become indifferent to professional success. On the contrary, 

• 
he had the ambition to acquire all the kno,vledge which might 
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be useful in his practice at the bar, and the persevering 
firmness to surmount every intervening obstacle. His mind 
was in a remarlmbie degree acute, sOllnd, and discriminating, 
inclining t.o subtilty ill disquisition, but not misled by it. 
He was earnest, candid, patient, and laborious in all his in­
vestigations; quick to discern the real point.s and merits of a 

• 

• 

a case; but slow in arriving at his own con elusions. His 
talents were of a high order; but he was distinguished less . 
for brilliancy of effort, than for perspicaciou~, close, and vigor­
ous reasoning. He sought less to be eloqnent than to be 
accurate; less to persuade by declamatory fervor, than to 
convince by cletl'l' and logical deduction. The learning, there­
fore, that he brought to the discw'lsion of every cause, was 
pertinent, exact, and iIlustrati ve. It had point and force, and 
not merely remote or loose analogies to give it effect. :\-Vhen , 
he was elevated to the Bench, he felt a deep and con8cie11-

.... 
tiOlls sense of his ne\\- duties; and was solicitous to master 
all the learning appropriate to clischarge them in the best 
manner; and especially, after his appointment to the Bench 
of the Supreme Court, he devoted his leisure, with strenuous 
diligence, to attain all the various knowledge demanded for 
emillC:ice in that station. Few mcn ever labored with more 
entire success in such a noble pursuit. Dnring his brief career 
in that Court, he widened and deepened the foundat.ions of his 
judicial learning to an extraordinary cxtent; his reputation 
constantly adva.nced, and his judgments were listened to with 
increased respect and profound confidence. If he had lived _ 
many years with good health, he could not have failed to have 
won the highest distinction for all those qualities ,vhich give 
dignity and authority to the Bench. It might be truly said 
of him, that he was not only equal to all the functions of his 
high station, but above them, ,])[t1' negoliis, et S'lfpra '. 

His country has lost by his death a bright ornament, and a 
pure and spotless pat.riot." 

In the early part of the year 1841, the Commentaries 
30.)! 
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on Partnership wero issuod from HIe press, and were 
l'ecohred hy tho profession "with tho same approbation 
that had been acconled to tho previous ·works. Tho 
exposition of this subject, which is noted for its intri­
cacy; is very luminous, and the subtile distinctions and 
rJl'inciples by which it is governed are developed with 
great clearness and learning. 

The following letter from Baron Parke, the eminent 
English .J udgo, is in acknowledgment of a copy of this 
work :-

TO IIOX. JUSTICE STORY: 

London, March 1st, 1841. 
DEAR Sm: 

I have to return you my sincere thanks for the honor you 
have dOf1e me, by sending me a copy of your recent work on 
the Law of Partnership. 'rhe partial perusal of it, which I 
have already made, sati~:fies me of its great merit, and leaves 
no doubt that it will form another claim, in addition to the 
many you have already acquired, to the gratitude of the pro­
fessors of the law on both sides of the A tlal1tic. 

Permit me to assure you of my sincere respect, and to beg 
that you will believe me to be 

Your obliged and faithful servant, 
J. PARKE. 

This work was dedicated to :Mr. Justice Putnam, 
1 whose pupil in the law my father had been, with the 

following letter: 
• 

TO nux. S~\:\IUEL PUTXA:'Ir, LL. D. 

Cambridge, November, 1840. 
'Sm: 

It is with great satisfaction that I dedicate this work to 
you. It is devoted to the exposition of a branch of that great 

• 

. " 
• 

• 
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system of Commercial Law, which constit:nted a favorite 
study in your early professional life, aild which, since your 
elevation to the Bench, you have administered with eminent 
ability and success. No one, therefore, is better qualified 
than YOll1'se1f to appreciate the importance and difficulty of 
such a task, and the indulf,ent consideration to wbich even 
an imperfect execution of it may be fairly entitled. But I 
desire, also, that this dedication may be deemed, on my part, 
a voluntary tribute of respect to yom personal character, 
adorned as it is by the virtues which support, and the refine­
ments which grace the unsullied dignity of private life. I 
recollect with pride and pleasure, that I was your pupil in 
the close of my preparatory studies for the Bar; and, even at 
this .distance of time, I entertain the most lively gratitude for 
the various instruction, ready aid, and uh1form kindness by 

• 

which you smoothed the rugged paths of juridical learning, 
in mastering wh~h an American student might then \vell 
feel no little discouragement, since his own country scarcely 
afforded any means, either by elementary treatises or reports, 
to assist him in ascertaining what portion of the Common 
Law was here in force, and how fa; it had been modified by 
local usages, or by municipal institutions, or by positive laws. 

I trust that you may live many years to enjoy the honors 
of your present high station; and I may be allowed to add, 

• 

that, out of the circle of your own immediate family, no one 
will be more gratified than myself in continuing to be a wit­
ness of the increasing favor with which your judicial labors 
are received by the publk, and of your possession of that 
solid popularity, \vhich (to use the significant language of 
Lord l\Iansfield) follows, and is not run after, in the steady _. 
administration of civil justice. 

I am, with the highest respect, truly, 
Your obliged friend, 

JOSEPH STORY. 

The next letter was in answer to a wish expressed· by 
• 

• 

• 

• 

• 
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Edwin 'V. Fiold, Esq. in a letter to my father, that he 
would give him his views as to any roforms which might 
advantageously he made in the practice of the English 
Chancery Courts. 

TO EDWIN W. FIEI,D, ESQ. 

,. 

Cambridge, January 12th, 1841. 
DEAn Sm: 

lowe you an apology for not having before answered your 
letter, which I received a month or two ago, and which I 
read wifl.J. great interest. The truth is, that I am but just off 
my Circuit Court duties, having been employed therein for 
nearly the whole of the last three months with many very 
difficult questions of law to dispose of iiI my brief leisure. ~. 

I am greaily obliged to you for the pamphlets which you 
have so kindly sent me. They are very instructive, and 
those upon second marriages with a wife's sister, I should 
have used in the new edition of my work on the Conflict of 
Laws, if they had arrived while the part of the work which 
touched that subject was in the press. Nothing is more' 
common in almost all the States of America than second 

• 

marriages of this sort, and so far from being doubtful as to 
their moral tendency, they are . mong us deemed the very 
best sort of marriages. In my whole life I never heard the 
slightest suggestion against them, founded 011 moral or do­
mestic considerations. 

I rejoice greatly at the late Act of Parliament authorizing 
the Lord Chancellor to alter, amend, and modify the whole 
course cf Chancery pleadings and ~practice; never was a 
reform of any sort (at least so far as one at a distance might 

• 

presume to form an opinion) more called for by public policy 
and duty. I am sure that the task could scarcely be placed 
in hands more competent than Lord Cottenham's to make it 
thorough ~nd satisfactory in its fulfilment. 

It seems to me utterly impossible for a person on this side 
• 

• 

• 

• • 

• 
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of the Atlantic to be able to form any just opinion of what 
the proper reforms should be; for to do this with judgment, 
prudcllce, or effect, requires one to have long seen the' 
practical workings and arrangements of the complicatcd 
machinery of your system. I have not the rashness therefore 
to suppose that I can place before you any suggestions 
which I might not be disposed to reform or modify if I were 
intimately p-cquainted with the details of your system. Ours 
in America is so very diffcrent in its practical arrangements, 
and withal so simplc in its details in most of our Courts of 
Eqnit.y, that we are apt to be misled by the supposition that 
it could be well engrafted upon yours; perhaps oil such a 

, 

subject the best maxim is "jestina lente." 
Nevertheless, I will venturc to make a few suggestions 

which have occurred to my mind. I believe that I have be­
fore stated to you that I think the Court of Chancery could 
be most advantageously remodelled and divided intv inde­
pendent and rival courts, like your O\Vll courts of Common 
Law, the Chancellor, the Chief-Baron, the lVlaster of the 
Rolls, the Vice-Chancellor, and any new Vice-Chancellors to 
be added, each sitting in a distinct court, and an appeal 
lying from each court, not to the House of Lords, but to an 
appellate court composed of all the Chancery Judges, and of 
which (ex o.//icio) the Chanccllor should be the first and the 
presiding Judge. I could say much on this topic if it were 
one which respected the Chancery jurisdiction in America . 

• 

But to proceed to the . subject of pleadings and practice~ it 
seem!') to me that 110 reform will be perman~ntly uselul, 
which does not at 011ce speed causes, lessen expenses, and 
simplify processes and proceedings. Let me suggest some 
modes of accomplishing these ends. 1st. As to Bills, they 
should contain nothing more than the narrative part, which 
should be disposed of in distinct and brief articles, so that 
the answer might, without repeating the articles, be required 
to respond to each article by its numbp.r fully and distinctly, 
and should not, in respect to such article, be allowed to sup-

• 

• 

• 
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ply any deficicncy by reference to any othor part of the an­
swer. The prayer of the bill should be for general relief only, 
and the Chancellor might in special case~ direct the plaintiff 
to specify in writing what special or peculiar relief he asked, 
either before or at the hearing. 

The interrogatory part of the bill (except so far as it re­
quires an answer on oath, and this might be dispensed with 
at the option of the plaintit1~) to be dispensed \vith; but the 
plaintift'to be at liberty to examine the defendant on oath as 
he might any other witness, on interrogatories to be pro­
pounaed to him in writing, and answered in writing. The 
examination, when practicable, to be in the presence of the 

• 

parties or their solicitors, in the examiner's office or under the 
commission, so that where the ansv,rer to a particular inter­
rogatory is defective or unsatisfactory, new interrogatories 
touching the matter may be instantly put and answered. 

If the answer to the interrogatories should be un::;atisfac­
tory or evasive, thc bill to be taken pm confesso to the extent 
thereof, unless the Chancellor should order a reexamination. 

No cross bill to be necessary to ·be filed by the defendants 
to establish any of the matters of defence stated in the an­
swer; but the defendant to have a right to examine the plain­
tiff, in like manner upon interrogatories as to all or any of 
the matters in the bill and answer. The defendant to be at 
liberty to pray relief on his side as to the matters of defence 

• 

set up in his.answer in opposition to the bill, and the court 
in its discretion to hav'e the right to grant it as fully a~ it 
could upon a cross bill. 

All documents and papers referred to in the bill and answer 
to be referred to as in a schedule annexed, and the parties, 

• • • 

the dates, and briefly the obj.ects of the documents to ;b~ 
stated in the schedule; either party to be at liberty to mi~~ . 

• 

a copy thereof at large at his own expense if he required 'it, 
" , 

and all the documents an~ papers lodged for a reasonab.F~ 

( 
• 

.. 

time in the proper office for inspection. The parties to be at '-c. 

liberty to require an order from'the court on the other party,. 

- ' . 

• 
• 

• 

-
• 

. 
• - ._.'.' " -,., 

• 
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to statc whcther he means to contest the execution of any 
particular documcnt or not; and if he contests it without 
• 

good cause, the court to have authority to award costs occa-
sioned thereby. 

All testimony of witness'cs to be taken upon interrogatories 
in writing, put in the presence of the parties 01' their agents, 

• 

and they to be at liberty to file supplemental interrogatorics 
before the Commissioner at the moment, so as to elicit all the 
facts and circumstances. This is now, I believc, the uni­
versal practice in America. Certainly it is so, ill all the 
States with which I have any acquaintance. The parties 
attend beforc the Commissioner and put all ..:uch questi()ns 
as they please, referable to the points in issue; and very often , 
they dispense with the filing of any prior interrogl)tories. 
'rhe whole evidence is therefore perfectly known to both 
parties in the progress of the cause, and long before what is 
technically called pUblication; there i~ not a single Commis­
sioner at a time, who takes the testimony. This practice, so 
far from being productive of h1Collvenience, is deemed highly 
useful, and indeed makes the evidence approach very nearly 
to viva 'l.1OCe evidence in the cause. It seems to me, also, 
that the Chancellor, at his discretion, should have authority 
to examine witnesses viva voce at any stage of a cause, 
where he should deem it propc,.1 for the purposes of justice . 

• 

The answer should be required to be put in at a short, 
fixed period after service of process, and the time should h~ 
enlarged only by the court upon cause shown, upon defauh 
to answer; the bill should be liable to be taken pro confesso, 
and the matter thereof decreed accordingly, without any 
issue of process of contempt unless for the purposes of jus­
tice. An answer should become positively indispensable, 
and then it might be enforced. This is our Arr~lerican prac­
tice, and we find no difficulty in it. It cuts down at once all 
unnecessary delays. 

There is one other subject which strikes me to be of very 
." .. . 

great importance. It is, that there should be, fixed days for 

-• 

• 

, 

• 

, 

.. 

• 
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the Coud to sit, as it were, at chambers, to hear motions and 
make orders in all causes. Orders, which are of course, 
should be passed by the proper oEicer of the Court, without 

. . \ ' . 

any applications to the Court itsClt' Motions should be viva 
• 

voce, unless directed by the Court to be in writing; and 
• 

instead of written notices of motions ~erved (In the parties and 
proved by affidavit, a short notice, posted up in the proper 

• 

I office for a fixed number of days, should be pel' se notice of 

." . 

motion, wHich would supersede the necessity of other notices. 
In my own circuit of Equity causes, I hear the parties on 

a motion ViVCL voce, in open Court; the Solicitors on each 
side taking notice thereof without delay; and I make the 
order, or vary it, or deny it, without any formal proceedings 
w_hatsoever, and frequently dictate to the Clerk the very terms 
of the order, at the instant when it is made. vVhen the Bar 

• 

are once trained to this course, they are pleased with it, and 
find it saves so much time and expense, that they seek to 
accommodate each other in the arrangemeilt of their busi­
ness. It would probably be found useful to have all the 
:Judges in rotation, except the Lord Ghancellor, sit at cham-
bel's for this purpose, and the same rules should prevail in all 
the Courts. 

In respect to the abolition of the proceedings in the ]\ias­
ter's office, I confess that it has not appeared to me necessary, 
and indeed I think that ·he is a most important and necessary 
auxiliary of the Court in taking accounts and auxiliary inqui­
ries. "\Vhat is wanted is, that thete should be a thorough 
reform in the mode of proceedings in th~ .Master's office. In 
America there is rarely ~ny delay, and he proceeds very 

• • 
much as a Judge in Court:· If upon any important question 
he were to certify the point and facts to the Court for Its. opi­
nion, from time to time, in the progress of his inquiries, so 
that the Court might give the proper direction, much time -'. 
might be saved. 

It strikes me also that a very great portion of all the 0han­
cery business preparatory to the final hearing of the cause, 

• 
. ~. - " . -.- .... _--_ ... " - . 

• 



• 

• 

• 

. , ' - . 

• 

.L~T. 62- 63.J PROFESSORIAL AND JUDICIAL LIFE. 361 

might be, and should be, managed by thc solicitors alone. 
1'his would, I am persuaded, elevate the character of that 
portion of the Bar, and would be a most srJutary measure in 
its general influence. It is constailtly so done in most 91 the 
States of America; or rather, to put the case exactly as it 
generally is, every solicitor is a counsellor, and evcry coun­
sellor acts at times as a solicitor. We find no inconvenience 
from this course. 

There is another thing which) -I know not if it could be 
adopted in England, but \vhich we act upon here in most vf 
the States. 'rhere is in many of the States a Court of Chan- . 
cery in each county, where all the proceedings originate, and 
a decree is had from which an appeal is had tOI the highest 
Court. This very soon creates an able local Bar, by whom 

• 

business is exceedingly well managed, so that the small 
canses rarely get into the appellate Court. Would it be 
practicable with you to have a Chancery office open at all 

• 

times in each county, where all the preliminary proceedings 
. t.o the final hearing might be had under the direction of the 

Court, by a master, or other proper officer, reserving the final 
• 

decision, for Westminster Hall? If it would, I am persm dcd 
that an intelligent local Bar would soon arise, which would 
relieve suitors from much delay and expense. 

It appears to me, also, that Bills which are almost of course, . 
might be heard summarily on petition, such as creditors' and 
Administration Bills, and the proper references made without 
delay. In consent causes, the Court might. hear the parties 
upon short petition and make the necessary orders at once. 
I am by no means sure that much more might not be done 
to prevent useless litigation; as, for example, by a petition to 
show cause why a Bill should not be filed, which, if the Court 
thought it either maintainable or unmaintainable, might be 
summarily disposed of by consent of the parties. But of this 
1 should speak with more hesitation, as I have no experierce 
to aid my judgment. But after all, I fear that much·reform 
cannot be made without striking at the root of the P!esenL 

VOL. II. 31 . 
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mode of taxing costs. If costs are to be paid upon all orders, 
and for all copies, and pel' page for all pleadings, item per 
item, there is infinite temptation to multiply papers as well 
as delays. If a fixed allowance of moderate amount were 
made for every Bill and answer, without reference to length 
or space, if the sum for all orders in a cause including all pro­
ceedings and evidence ;:;hould never be allowed beyond a 
fixed sum, except upon a fiat of the Court upon a very spe­
cial case shown, much might be done to stop all useless 
delays. If the Court were authorized to deprive either party 
of costs who was guilty of unreasonable delays in the cause, 
this would have an excellent tendency the same way. 

I would also suggest, that all the forms and common 
orders made in causes, should be printed and sold, f,?r use, 
at the lowest prices, f' 'lr} taxable in the costs only at that 
price. In the Supren_' Jourt of the United States, we have 
also required all the r~l.-Jrds to be printed before the cause is 
heard, and this is done at the expense of the Government. 
Three copies of these records are ultimately, with the decree 
rendered in the case, placed in the proper office, and consti­
tute the proper record of the Court, without any other tran­
script or emolument. A prodigious expense is thus saved, 
and the record of each ca::;e, and all the cases, is thus pre­
served in printed volumes easily accessible and easily read. 
We deem it the best possiQle security of the records. Printed 
copies are furnished to each of .the parties and to the Court, 
at a comparatively trifling expense. The great cheapness of 
print~ng now, will in this way materially diminish the ex­
penses in all suits. 

But vJter all, I am sure that no reform can be productive 
, ' 

of any great good, unless the Judges earnestly and zealously 
devote themselves to the business of the Court, and especially 
to sweeping away.the obstacles to a' speedy and unexpen­
sive mode of terminating suits. I believe nothing will do 
this so effectually as the establishment of rival, independent 
Qourts, with an authority in the Chancellor from time to 

• 

• 
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time to equalize the business of each Court, by transferring 
suits from one Court to the other. . 

• 

There is yet another subject upon which I wish the Court 
might be aided. The jurisdiction in Equity is in many cases 
but ill defined, and there are great anomalies in its exercise. 
In America, if a cause is once properly in Equity, in point of 
jurisdiction for anyone just purpose, and the relief to be 
given is such as a Court of Equity may properly give, we go 
on and give the 'relief, although it might otherwise be given 
at Law. Thus, if a case otherwise fit for a decree in Equity, 
is before the Court for discovery, and discovery is obtained, 
we go on to give the appropria.te 'relief, although there might 
be relief at Law. 

As' to parties also, the present Rules in Equity are in· 
convenient, and in some cases occasion a total failure of 
justice. vYhy not say at once that the question of parties 
shall rest in the discretion of the Court, and that in all cases 

• 

the Court may proceed to decree between the parties before 
the Court, without prejudice to the rights of persons not 

.. 

parties; and that other persons, not made parties, but having 
an interest in the case, might intervene in the cause for their 
own interest pro tanto, and become parties inter sese, at any 
proper stage of the suit, to protect those interests. . A recent 
statute of our Congress has authorized the Courts of the 

• 

Unitp.d States-to proceed in Equity cases as behveen the 
parties before the Court, without prejudice to other parties, 
and has thus in a great measure broken down the old rule as 
to parties. The new rule seems to work well as far as we 

• 

have. as yet had any ex~erience under it. 
There are mailY other suggestions of a practical nature . 

which might deserve consideration, but I am so entirely con· 
scious that it is impossible for me fully to understand the 
operations of your system without an intimate knowledge of, 
and practical experience in your Equity Courts, that I fear 
lest much which I have already suggested may appear rash, 

• inexpedient, and at all events doubtful iIi its' tendencies and 
-. 
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results, and much that works very well in our system, might 
after all be found impracticable, if not mischievous, with you. 
I pray you, th~refore, to consider what I have written as mere 
hints for consideration, and not as propositions which are 
entirely satisfactory to my own mind. Indeed, to confess the 

• 

truth, I have felt all along that I might be deemed obtrusive 
in iutermeddling at all with these matters with which I am so 
imperfectly acquainted. The general habit of my mind is, 
stare decisis, unless I feel very clear that the cha'lge will not 
be innovation merely, but reform. 

~, . 
lVlost of the suggestions in your letter as to reform, strike 

. my mind at once very favorably. Of some I entertain doubts . 

. I am by no meai'!S sure that a change in the rules of evidence 
would on the whok favor the general purposes of justice. If 
all sorts of evidence might be put into a case, there seems to 
me great danger that it will raise too many collateral issues, 
and protract the cause and swell the mass of evidence in­
conveniently. Some of the more artificial rules of evidence 
might, as it strikes me, be most advantageously altered. The 
doctrine of incompetency of witnesses' is now pushed to an 
extent which excludes much evidence that might otherwise 
advance by its admission the purposes of j:ustice. . 

In Administration suits, your suggestion of a deputy and 
solicitor elected by the creditors to conduct the whole cause, 
sh'ikes me as very valuable. Why might not the Conrt from 
time to time decree a partial distribuHon of the funds among 
the creditors whose debts are undisputed, or are established, 
retaining enough to satisfy the litigated claim3?~"" vVhy might 
not such litigated claims be stated in a;' ·case..:Jrom time to 

• 

time, for the opinion of the Court, or fvL'.a trial by jury, if 
necessal'Y? Why, instead of the present mode of appoint­
ment of masters, might not a master be appointed for each 
Court, to hear and dispose of all cases referred to him as an 
assessor and assistant Judge, and subject to appeal to his 
principal official? He might sit at the same time as his 
principal, and hold an open Court. 

.. 
• 
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I !mve thus, in a rambling manner, in compliance with yelr 
request, stated my iir'3t impressions as to what may be done , ... 
usefully, by way of reform in Chancery proceedings. In con­
clusion, I must ask that this letter may be deemed strictly 

• 

private and confide11tial, except to those gentlemen (such as 
1\1r. Wigram) who.may feel- a. very direct interest in knowing 
how these matters are managed in America. I desire that 
the public might not have even a pretence to suppose that I 
have intermeddled in affairs which can be best understood 
and best managed by the learned and able la\vyers of West­
minster Hall. 

The Supreme Court of the United States has authority to 
prescribe rules to regulate the practice in Equity causes, in all 
the inferior Courts. In pr1'suance of this authorit,y, certain 
rules were framed, which are now in force in all the circuits; 

• 

they are very general, and of course 'l'\equire supplemental rules 
to be adopted by the inferi, r Courts. I have thought you 
might wish to see these rules, and herewith shall send you a 
copy. 

I beg you to believe me, with the highest ref::ipect, 

• 

Your much obliged servant j 

JOSEPH STORY • 
• 

The following letter was written 
engaged in the study of the law:-

to me when I was 
• 

TO MR. WILLIA:lI W. STORY. 

Washington, February 9th, 1~41. 
:My DEAR SON: 

I am glad that you are at leneth quietly settled in Bost0n. 
It is exactly as I expected, a striking transition to pass from 
the literary world and the home department. It reminds me 
strongly of my own case, when escaping from the walls of 
college, of a sudden I found myself jn a lawyer's office among 
the dusty rubbish of former ages; for at that time there were 

\ 31 * 
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few elementary works to smoot.h the passage, and from read­
ing the classical work of Blackstone, I had immediately to 
plunge into the dark pages of Coke on Littleton. I could 
say with Spelman, that my heart sunk within me. But it 
was only the first plunge which cost me much efiort; and 
having once got fairly into the stream, I paddled along as 
well as I might, and became encouraged with the hope of 
succe~5S. 

You are now beginning to see the actual business of hu­
man life, not only what men think, but what they do, their 
absorbing interests, exciting cares, and marvellous devotion 

• • 

to the every day roullel oT business connected with petty and 
embarrassing details. Your boarding-house will show yon 
the materials of common conversation, the gossip, and the 
hopes and fears, and ambitions pursuits of the day; and 
your office the varied sources of human litigation, cunning, 
and suffering. . . . 

I am very glad to hear that James Lo\yell's work 1 suc~ 

ceeds. I saw a notice (a quasi review of it) in the Daily 
Advertiser, written, I suppose, by YOtl, which appeared to me 
well done, and just. The specimen of the work you give, 
the prelude to it, if I remember right, struck me as very 
chaste and very beautiful. It had the freshness of a mind 
that drew from its own sources. I am tired, as well as y0ur~ 
self, of the endless imitations by American po..:ts of the forms 
and figures, and topics of British poetry. It is time we had 
something of our own. 

Yesterday was the day assigned for General Harrison'" 
entry into this city. It was snowing and raining alternately 
during the wholc day, and yet vast crO\vds were assembled 
at the depot of the railroad to meet him. He arrived a little 
after eleven o'clock, and his reception was as warm as so 
gllJomy an atmosphere and so cool a day 'would permit. He 
remains here only for a day or two, and then proceeds to Vir-

1 A Ycct/,'s Life, hy James Russell Lowell. 
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ginia, whence he will return in due season for the inaugma­
Han, which, if the day is good, will probably be one or the 
most imposing spectacles ever exhibited. '\ 

f • • • I have not found a single book here, which I 
could read, by way of amusing my leisure; but happening 
the other day to be at 1\'11'. Webster's, I saw an olrl edition of 
Horace, (published one hundred years ago) whieh I borrowed, 
and have been reading more than one half of the odes. After 

• all, there is little material in Horace. His principal merit is 
a certain t,JTacefulness and elegant turn of phrase, and a light­
hearted cheerfulness. But he was a mere fawning sycophant 
and courtier, and according to his own account of the n'''.ttcr, 
as gross a debauchee as lived in his day. 

Yours affectionately, 
JOSEPH STORY. 

:My father's old friend and College duun, Rev. Joseph 
Tuckerman, died during this year, and a discourse upon 
his life and character was delivered by his distinguished 
classmate, Rev. Dr. Channing. U pOll the pUblication of 
this discourse, Dr. Channing wrote to my father, asking 
him to furnish a letter of reminiscences of Dr. Tucker-
111an, to be printed in the Appendix. The following 
answer was sent:-

TO TilE REVEI:.EXD W. E. CIIANXING, D. D. 

Cambridge, April 10th, 1841. 
)ly DEAR Sm: 

/''''\ I comply very cheerfully with your request, although I could 
I 1 r t supp y very lew reminiscences of our late lamented classmate 
, 

'\ and friend, t.he Rev. Dr. Tuckerman, which are not already 
familiar to your mind. During O~1r collegiate life, my ac­
quaintance with him was but slight, until my junior year, 
when he became my chnm; and so pleasant and confidential 
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was our intercourse during that year, that we should un­
doubtedly have continucd chums during thc remaindcr of 
our college studies, if some family arrangements had not 
made it convenient for him to adopt a different course. The 
change, however, did not prove the slightest interruption of '. 
our intercourse and friendship; and 1 feel great gratification 
in saying, that, from that pcriod until the close of his life, 
I am not conscious that there was on either side any abate­
ment of mutual affection and respect; and whenever and 
whercver we met, it was with the warm welcome of early 
and unsuspecting friendship . 

. i.Vlany of the characteristics, so fully developed in his later 
life, werc clearly manifested when our acquaintance first 
commenced. During his college life he did not seem to have 
any high relish for most of the course of studies t.hen pursued . 
He had an utter jlldifference, if not dislike, to mathematics, 
and logic: and metaphysics; and but a slight inclination for 
natural philosophy. He read the prescribed cl~ssic3.1 writers 
with moderate diligence, not S0 muct1 as a matter of taste or 
ambition, as of duty, and as a task belonging to the recitation 
room, the Latill being uniformlY'preferl'ed to the Greek. 
And yet I should I";.uL say, that he was idle, or indolent, or with­
out a strong desirc of improvcment. His principal pleasure 
lay ~n a devotion to the more open and facile branches of 
literature, and. especially of English literature. History, moml 
philosophy, poetry, the drama, and the class of studies gener­
ally known by the name of belka-Iettres, principally attracted 
his attention; and in these his reading "\vas at once select and 
various. The writings -of Addison, Johnson, and Goldsmith, 
were quite familiar to him. The historical works of Robert-

Q. 

SOH, and Gillies, and Ferguson, and other authors distin-
guished in that day, as well as the best biographical works, 
were within the range of his studies. In poetry he was more 
attached to those who addressed the fee::ngs and imagination, 
than to those who addressed the understanding, and moralized 
their song in the severe language and condensed expression 

• 
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of truth, or the pungent pointedness of satire, or the sharp 
sallies of wit. Gray's Bard, and Collins's Ode to the Passions, 
were his favorites; and above all, Shakspeare, in whose 

, 

writings he was thoroughly well read; and often declaimed 
many of the most stirring passages with the spirit and interest 
of the dramatic action of the stage~ Young's Night Thoughts 
seemed to be almost the only work, which from its deep and 
touching appeals, and elevated devotion, and darkened de-

. scriptions of life, and sudden bursts of eloquence and enthu­
siasm, made him feel at that time the potency of genius -
employed in unfolding religious truths. He possessed, also, 
a singular readiness and facility in composition, perhaps 
what would by some persons be deemed a dangerous facility. 
'Vhat he wrote, he threw off at once in appropriate language, 
rarely correcting~)lt~,,_~rst sketch, and not ambitious of con~ 
densing or refining the 'materials by succes,sive efforts. 

, 

I have thus far spnken of his taste and intellectual pursuits 
and attachments in our college life. But what I most delight 
to dwell on are his warm-hearted benevolence, his buoyant 
and cheerful temper, his active, sympathetic charity, his gentle 
and frank manners, and above all, that sunniness of soul, 
which cast a bright light over aU hours, and made our fireside 
one of the pleasantest of all social scenes. So uniform, 
indeed, was his kindness and desire to oblige, that I do not 
remember a single instance, in which he ever betrayed either 
a hastiness of temper or a flash of resentment. He was ac­
customed to distribute a portion of his weekly allowance 
among the POOl', the friendless, and the suffering. His 
love of morals and virtue was as ardent, as it was elevated. 
His conduct was blameless and pure. I do not believe, that 
he ever wrote a word, which, dying, he could wish to blot 
on account of impurity of thought 01' allusion; and his 
conversation was at all times, that which might have been 
heard by the most delicate and modest ears. ' Occasion:.lly, 
his buoyancy of spirits might lead him to. indulge in giddy 
dreaminess, or romantic fervors, such as belong to the untried 

-

• 
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hopes and inexperience of youth. But it might with trllth 
be said, that, even if he had any failings in this rcspect,lCY 
leaned to virtue's side. 

I confess, however, that the opening of his literary career 
did not theI\ impress me with the notion, that he would after· 
wards attaill in his profession and character the eminence, to 
which everyone will now deem him justly entitled. He 
seemed to want that steadiness of purpose, which looks difii· 
culties in the face, and overcomes obstacles, because a high 
obj:ct"" lies behind them. His mind touched and examined 
many subJects, but was desultory and varying in its efforts. 
I was in this view mistaken; and I overlooked the .. probable . 
effects upon a mind, like his, of deep religious sensibility, and, 
if I may so say, of an enthusiasm for goodness, w·hen com· 
bined with a spirit of glowing benevolence. 

When we quitted college, Ollr opportunities of familiar 
• 

intercourse, from the wide diversity of our pursuits, as well 
• 

as from our local separation, were necessarily diminished. I 
saw him only at distant intervals, while he was engaged in 
his preparatory' studies for the ministry; and when, on enter­
ing his stndy one day, I found him reading Griesbach's 
edition of the New Testament with intense attention, and in 
his comments on it in our conversation, discoursing with a 
force and discrimination, which showed the earnestness with 
which he was endeavoring to master his profession, a new 
light struck upon me, and I began to perceive that he was 

. redeeming his time, and disciplining his thoughts to t.he 
highest purposes. During his residence at Chelsea, after his 
settlement there, I saw him frequently, either at Salem, where 
I then resided, or at Chelsea, where I took occasion, on my 
visits to Boston, to pass some time at his house. His im­
provement was constantly vh:ible; his studies more expanded; 
his knowledge more exact, as well as various; and his piety, 
that beautiful ornament so deeply set in his character, shining 
forth with its deep, mild, and benignant light. I remember, 

. that fop a long time, T-ucker's Light of Nature was one of his 



, 
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• 
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favorite studies; and he made it the theme both of his praise 
and his criticism a~ many of our meetings. It was while he 
was at Chelsea, the minister of a comparatively small and 
isolated parish, that he nourished and matured the great 
scheme of hjs life and ambition, the :Ministryat T large for the 
Poor. I need not dwell upon its beneficial efiects, or its 
extraordinary success. I dcem it one of t.he most glorious 
triumphs of Christian charity oycr tlw cold and reluctant 
doubts of popular opillion. The task was full of difficulties, 
to elevate the poor into a self-consciousness of'their duty and 
destiny, and to bring the rich into sympathy with them; to 
relieve want und suHcring without encouraging indolence or 
sloth; to give religious instruction, where it was most needed, 
freely and without stint, and thus to widen the sphere, as 
well as the motives to virtue, among the desolate and the 
desponding. It was, in fact, doing what Burke has so beau­
tifully expressed; it ,vas to remember the forgotten. 

But I am wandering from my purpose, and speaking to 
01le who fully understands, and has eagerly supportcd this 
excellent institution and yet, I think, you will agree with 
me in saying, that its establishment and practical success were 
mainly owing to the u.ncompromising zeal, and untiring be­
nevolence of Dr. 'l'uckerrnan. It was the crowning labor of 
his life, and entitles him to a prominent rank among the 
benefactors of mankind. . 

I do not know anyone, who exemplified in his life and 
conduct a morc fervent or unafrected piety, than Dr. '.rucker­
man did. It was cheerful, confiding, fixed, and uniform. It 
was less an intellectual exercise than a homage of the heart. 
It sprung from a profound feeling of the mercy and goodness 
of God. It was reverential; but at the same time filial. His 
death was in perfect keeping with his life; it was a good 
man's end with a good man's Christian resignation, hope, 
and confidence. . ' 

It was in the summer which preceded his death, that, on 
• • 

his recovery from a severe illness, he rode out to Cambridge. 

• 

, 
• , 
, 
• 
, 
, 

• 
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He came to my house, and in his warm, yet anxious manner, 
said to me, "I could not pass your house, my friend, without 
desiring to see you once more before I died. I have been 
very ill, and, as I thought, very near to death. But I was 
tranquil and resigned, and ready to depart, if it was God's 
good pleasure. And I felt no fears." He stayed with me 
some time, as long as I 'would allow him in his then feeble 
state of health. He talked over our long friendship, our 
youthful doings, our advancing years.~And when we parted, 
he bade me a most affectionate farewell. It was our final 

• 
" 

farewell . I saw his face no more. 
I send you, my dear sir, these hasty sketches, such as they 

are. I cannot suppose that there is any thing in them which 
wou~~ not have occurred more forcibly to other~, who knew 
Dr. Tuckerman. But I was unwilling to withhold my tribute 
to the great excellencies of his character, his zeal in all good 
works, and his diffusive benevolence . 

" His saltcm accumnlem donis, et fUl1gn' inani 
l\Iunerc." 

Believe me, truly and affectionately, 
Your classmate and friend, 

JOSEPH STORY. 

The next letter exposes some of the 
which my father, throughout his life, 
the ,legislation of the country . 

" secret service" 
was rendering to 

. 
" 

TO RrCilARD H. DAXA, JR., ESQ. 

'Washington, July 9th, 1841. 
My DEAR Sm: 

• 

I am much obliged to you for your kind Jetter; and I have 
punctiliously attended to its objects. On my arrival here, I 
found that the bill which I drew last year, giving to the Dis-

• 

• • 

• 
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trict CO\lrts jurisdiction over all offences against the United 
States not capital, and enlarging the powers of the Court in 
cases of maritime offences, had passed the Senate and was 
before the· House of Representatives. I have spoken to the 

• 

chairman of the committee, (Mr. Seargent,) who has promised 
to do all he can to get the bill passed. I shall also speak to 
other gentlemen j but I think that a few letters from Boston 
to some leading members here, such as lVIr. Winthrop, Mr. 
Saltonstall, Mr. Caleb Cushing, &c., would do good . 

I have also pl'epared a bill, which has been reported by Mr. 
Wall, (chairman of the Judiciary Committee of the Senate,) 
that passed to a second reading in the Senate, authorizing 
the District Judge, &c., tu binc{ over the witnesses for the 
accused as well as for the prosecution, and allowing them, if 
committed, the same pay (to be paid by the Government) as 
other witnesses, during their detention. If there is any time 
left in the session to get the bill through the House, I think 
this bill also will pass. I purposely left out of it any clause 
requiring the grand juries to servc for a year, &c. j as this 
might occasion debate, and the object might uot be well 
understood j and if the other bill passes, the District Courts 
may overcome the whole difficulty by adjournments at short 
perio.ds under the existing laws, retaining the regular grand 
juries. I shall use my efforts to press the passage of the 
bills. 

Believe me, with the highest respect: truly 
Your obliged friend, 

JOSEPH STORY. 

Of this' Act, Richard 1-I. Dana, Jr., Esq., thus speaks 
in the letter of:May 3d, 1851, before quoted from: " 

" The letter of July, 1841, which 1 send you, related to the 
Act of 23d August, 1842, which was passed by his instru­
mentality. It has been, as you are aware, very beneficial in 

• 
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its operation upon seamen, especially in the section relating 
to the recognizance of witnesses, which no one but a Judge 
thoroughly versed in the wants and difticulties of seamen in 
their causes could have contrived. 

"Having, by the accident of my voyage, been brought a 
good deal into connection with seamen in the Courts, I can 
cheelfully bear testimony to your father's uniform attention 
to their peculiar needs, and untiring efforts to secure to them, 
by rules of Court and decisions, or by procuring the enal ... t­
ment of statutes, the fullest. and fairest opportunities to ob­
tain justice, under the misfortunes of their condition as liti-
gants. The Crimes Act of 1835, which inflicts a penalty 
upon a master or officer for cruel or .unusual punishment of 
seamen, or for unjustifiably imprisoning seamen, or withhold­
ing from them suitable food and nourishment, is his \vork. 
This statute is the one 'on which the indictments are now 
framed, and it has been the great shield to seamen against 
the oppression of their officers. In his Circuit, which is the 
gl·eat maritime district of our country, he has developed and 
built up, .by his decisions, a system of legal principles and 
rules of practice, securing to seamen the prompt payment of 
their wages, medicines and care in sickness, good treatment 
in performance of duty, and protecting them against unrea­
sonable forfeitures, discharges in foreign ports, imprison-
ments, and advantages taken of them in their contracts, not 
only creditable to his humanity, but founded in truest and 
largest reasons of public policy." 

Among the letters received by my father during this 
year, are the following, which show the estimation in 
which he was held abroad as a jurist. The first lett0r is 
from lVlonsieur Frelix. - ,-

" 

- . -. 
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• 

TO lION. JOSEPII STony. 

Paris, Ie 22 Fevrier, 1841. 

MONSIEUR: 

J'ai re«;u il y a quelque temps votl'e ouvrage, Equity Ju.ris­
pru,dence, 2d vo., 2d edition. Recevez mes remerdmens de 
cet envoi, qui m' a mis a meme de me faire unc idee juste de 
ce que c'est que la jurisdiction d'Equite en Angleterre et au."\: , 
Etats Unis. Les livres que j'avais ete it me me de (;onsulter 
jusqu'-ici ne m'avaient donne qu 'une idee confuse de cette 
jurisdiction, inconnue sur Ie continent Europeen. En effet, 
apres la reception de votre ouvrage, je me suis immediatement 
occupe it Ie lire, et je ne m' Honne plus que la premiere edition, 
quoique til'(~e a 1500 eX0mplaires, a deja cte epuisee en 1839 ; 

• 

car votre onvrage, vous me permettrez de Ie dire, comme tous 
ceux qui sont sOl·tis de vot.re plume, rennit it un haut degre 
l'exposition . methodiquc, la clarte, et la precision (necessaires 
it celui qui desire y puiser les 6lemens de la matiere) it des 
d6ta1ls 6tendus qui sont llecf:ssaires au jurisconsulte pratique. 
J'ai redige un article pour la Revue, dans laquelle je donne une 
analyse succincte de cet ouvrage, afin de fairc mieux connaltre 
en France et la matiere et votre travail. Recevez l'assurance 
de la haute consideration avec laquelle j'ai l'honneur el'etre. 

Votm bien devoue serviteur, 
FCELIX. 

The next letter is from :Mr. J ustiee Patteson. 

TO MR. JURTICE STORY. 

London, 33 Bedford Square, April 26th, 1841. 
SIR: 

I beg to retur'n you my best thanks for a copy of the ne\\' 
edition of your valuable work on the Conflict of Laws. It 

• 

is, as I hope you well know, a stanrlard work to which we 
constantly refer in this country, and which will never be for-

• 
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gotten. It. is a great gratification to me to communicate 
even in this short way with one fOl' whom I have so high a 
respect, and I wish that some good fortune might enable me 
to see and personally thank you for your present. 

! Yours, very sincerely, 
J. PATTESON. 

The next letter is from Baron Gurney. 
" 

TO 1I0X.· JOSEPH STORY • 

London, .June 10th, 1841. 
SIR: 

I have again to acknowledge with gratitude, the present 
of another of your invaluable works, by which you have con­
fen'cd such great' oblig~tions both on your own country and 
ours. 

It makes England justly proud of her American sons to 
see them comp~ting on equal terms ,vith her ablest writers . 

• 

• • • .. , • • • 
• 

I am, sir, with great respect and esteem, 
Your very faithful servant, 

JOHN GURNEY. 

The next letter is from Profess0r ~Iittermaier. 

MONSIEUR: 

TO lION. JOSEI'll STORY. 

,. , 
'~. Heidelberg, Ie 1 Juillet, 1841. 

J'ai re<;u, il y a trois semaines, les exemplaires de votrc ex­
cellent ouvrage " On the Law of Agency," et de la seconde 
edition de votre interessant ouvrage " On . Baibnents." 11 
m' empresse de VOllS exprimer mes remercim~ils les plus sin­
ceres. Occupe d'un ouvragc sur Ie droit commercial, je 
pu.is profiter des fruits que l'Hude de votre ouvrage me 
fournit. II n'y a pas un ouvrage en Allemagne qui traite 

• 
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la matiere si difficile, de Principal and Agent, d'UllC maniere 
si profonde et si claire que Ie votre. . . . 

J'ai l'egn, il y a huit .lours, votre lethe de 22 Avril, dans 
laqueUe vons m' annonccz l'arrjvee d'Ull exemplaire de votre 

• • 

onvrage (nouvelle edition) sur Ie Conflit des Lois. Agreez, 
l\lonsieur, mes l'emel'clmens. V OU8 11e cessez pas de nous 

. enrichir dcs excellents ouvrages. Je suis tres cul'ieux de pos-
. ,,,'seder bientUt l'exemplaire de cet ouvragc, qui est reconnu 

anssi en Allemagne, com111e l'ouvrage classique auquclles jn­
risconsultcs de tous les pays doivent re~ourir. 

Agreez l'assurance du pl'ofond respect, avec lequel fai 
l'honneur d'etl'e, 

Votre tout devone . 
• 

:MITTER!\IAIER. 

The noxt letter is from Ba.ron Parke, one of the ablest 
Judges of the English Bench . 

• 

• 
TO 1I0X. JOSEPH STORY . 

• London, July 11th, 1841. 

Baron Parke presents his compliments to Dr. Story, and 
begs to return his best thanks for the present which he has 
received of the new edition of the admirable work on the 
Conflict of Laws, a work which, with the Treatise on Bail­
ments and that on Agency, has justly raised the name of its 
author to the highest degree of reputation with the profession 
of the law, and Baron Parke adds his expressions of a sincere 
wish that Dr. Story may long enjoy a life which he devotes 
so sedulously to the improvement of the sciences of which he 
is such an orna.ment. 

The next letter is from lIen Von Savigny, the very 
distinguished jurist of the Roman Law. It was ad­
'dressed to Mr. Fay, our accomplished Secretary of Legar 
tion, and at various times Charge des Affaires at Berlin. 

32 • 

• 
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A ~IOX~lE{JI! THEODOHE 8. I·'AY. 

l1cl'lin, Ie 28 Novcmbre, 1811. 
MoxsmeR: 

.Ie m' cmpresse de vous exprimer mes remercimens de la 
bonte que vous avcz en de me remettre Ponvrage de 1\'I. 
Story. 

Depuis long temps, je connais et j'estime votre savant eom­
patriote comme un homme qui fait Ie plus grand honneu1' a sa 
double patrie, je venx dire a l' Amerique et a la Jurisprudence. 
Je connais meme la premiere edition de cet onvrage, dont Ie 
haut rnerite est genern.lement reconnu, et qu'il a eu l' attention 
de m' envoyer. C'est done avec un double plaisir que je 
reeois ~e precieux onvrage dans nne forme encore pcrfectionec. 
Je vous prie cl'exprimer a votre illustre compatriote com bien je 
suis sensible au nouveau present qu'illui plu de me faire, et 
qui est de Ia plus haute importance pour mes etudes. 

Agreez, Monsieur, l'assurance de ma consideration Ia plus 
distinguec. 

The third YOIUllle of ~Ir. Sumner's Reports, contain-
• 

ing the Judgments of my fathor in his Circuit, was 
published in the year 1841. This volume is particu­
larly rich in Admiralty and Insurance Cases, one of the 
most important of which, is Peters '/.'. The 'tV:lrren In-

--- --- ___ surance Company. In this case, in consequence of an 
- . 

• 

---
acCidental coHision between two ships, one of them was 
forced to go intoporl-for repairs: and the question arose, 
whether the expenses of the T(~pairswere chargeable to 

---
the underwriters, on the ground of general average_or 

~--

consequential injury, arising from a peril of the seas. 
It was held, that they were. In discussillg the ques­
tion, whether the amount of damage apportioned on the 

• 

-

• 
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ship, resulted so proximately from the collision, as to 
found. a claim for indemnification against the underwrit-
0"8, the meaning and application of the maxim, CaU8(6 

pl'o.dmct non J'(,}}lOta 8jJcctatuJ', is fully considored, allll the 
decision of the Qneen's Deneh, pronounced by Lonl 
'Dem,nan, in the case of De V'aux t,'. Salvador (4 Adolph . 

• 

and Ellis, 420,) is reyiewed at length, Ulul dissented 

from. 
Lord Denman, in the following letter to Charles Sum­

ner, Esq., written after reading this judgment, makes a 
declaration, which all, -who are familiar with the decisions 
of the English Courts, will recognize as a tribute to a 

I 

foreign jurist, of an almost unprecedented character. 

TO CHARLES SC)INEH, ESQ. 

Middleton, September 29th, 1840. 
:\1 Y DEAR SIR: 

• • • • • • • 

Your report of Judge Story's sentiments on our decision in 
De Vaux v. Salvador had not escaped my memory, and his 
now recorded judgment makes me regret, that we did not 
grant a rule to show cause, that a full discussion of the point 
might have been had. If it should arise again, the case of 
Peters v. The 'Varren Insurance Company will, at least, neu­
tralize the effect of our decision, and inCluce any of our 
Courts to consider the question as an open one. 

Pray offer my best respects to Judge Story, and assure him, 
that nothing in my judicial life has given me more pleasure 
than to know that the proceedings of the Court of Queen's 

, 

Bench in the Privilege case have met with his approbation. 
It is highly gratifying to receive his elucidation of the passage .. 
quoted from our Year Books. For my part, I never doubted 
~ 

t at-the_legal authorities, reasonably interpreted, compelled 
~". 

us to decide as -we- did; b]..!t I certainly felt serious apprehen---
- -" - ---.... -- -

--
... --- -. 
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sions, lest the apparent weight of authority should embarrass 
the Court, and render it less sensible of the simplicity and 
importance of the principle involved. The effect of a con­
trary decision would not have been confined to England, but 
we should have stood forth in shameful preeminence, an 
example for every jndicature in every country to conform its 
decisions to the will of the ruling power, whether an ausolute 
monarch, or a popular assembly. . . . 

You speak of yourself as having incurred a debt of grati- /.l 
V.' 

tude to the Bar of England and myself, and express a wish 
for some opp~ortunity of t.estifying your feelings. Be assured 
that for every attention we could offer we were more than 

• 

repaid by the pleasure of your society and conversation. 
But you may :show us that kindness which we all highly 
estimate by repeating your visit; and if you could persuade 
Judge Story to accompaQY you, we should be delighted to 
receive him jn a manner~ill some degree answerable to his 
ability, learning, and character. . . . -

-

Vb,)',:! sincerely, yours, 
DENMAN. 

• • 

............ 
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CASE OF' PmGG v. THE CO)IMONWEALTII OF PESXSYL YANIA. 

OF the cases which camo before the Supreme Court in 
1842, one here deserves particular notice, namely, Prigg 
v. The Commonwealth of Pennsylvania. The question, 
'which arose in this case, was in respect to the construc­
tion of the article in the Constitution relative to the 
delivering up of" persons held to service (\1' labor in one 
State under the laws thereof, escaping into another." 

. As the judgment in this case excited:1 considerable in­
terest at the time, and was severely animadverted upon 
by some persons, and as it involves a great constitu­
tional question, it seems to demand in this place some 
special consideration. The facts of the cuse were these: 

" The plaintiff in error was indicted, in the Court of Oyer 
and Terminer for York county, for having taken and carried 
away from that county to the State of l\'Iaryland a certain 
negro woman, named .Margaret :Morgan, with a design and 

• 

intention of selling alid disposing of and keeping her as a 
slave or servant for life, contrary to a statute of Pennsylvania, 
passed on the 26th of March, 1826. That statute, in the first 
section, in substance provides, that if any person or persons 
from and after the passing of the Act, shall take, carry away, , 
or seduce any negro or mulatto from any part of that common­
wealth, with a design and intention of selling and diSpOBi.i1g 

, 

, 
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of, or cansing to be sold, or of keeping and detaining, or of 
causing to be kept and detained, snch negro or mulatto as a 
slave or servant for life, or for any term whatsoever, every 
such person or persons, his or their aiders or abettors, shall, 
on cOllviction thereof, be deemed guilty of a felony, and shall 
forfeit and pay a sum not less than five hundred, nor more 
than one thousand dollars; and, moreover, shall be sentenced 
to undergo a servitude for any term or terms of years, not 
less than seven years, nor exceeding twenty-one ye~us; and 
shall be confined, and kept to hard labor, &c. There a.re 
many other provisions in the statute which is recitf··.i at large 
in the record, but to which it is unnecessary to advert to. 

"The plaintiff in error pleaded not guilty to the indict­
ment; and, at the trial, the jury fonnd a special verdict, 
which in substance stutes, that the negl'O woman, lVlargaret 
l\Iorgan, ,vas a slave for life, and held to service and labor 
under and according to the laws of l\'laryland, to a certain 
l\iargaret Ashmore, a citizen of Maryland; that the slave 
escaped, and fled from l\IIarylund into Pennsylvania, in 1832; 

· that the plaintiff in error, being legally constituted the agent 
and attorney of the said IVlargaret Ashmore, in 1837, caused 

· the said negro woman to be taken and apprehended, as a 
fugitive from labor, by a state constable, under a warrant 
from a Pennsylvania magistrate; th<it the said negro 'woman 
was thereupon brought before the said .magistrate, who re-

· fused to take further cognizance of the case; and thereupon 
the plaintiff in error did remove, take, and carry away the 
said negro woman and her children out of Pcnnsylvania into 
Maryland, and did deliver the said negro woman and her 
children into the custody and possession of the said Margaret 
Ashmore. The special verdict furtner finds, that one of the 
children was born in Pennsylvania, more than a year after 
the said negro worn£'.l1 had fled and escaped from ]Vlaryland . 

• 
"Upon this special verdict, the Court of Oyer and Ter-

miner of York county adjudged that the plaintiff in error was 
guilty of the offence charged in the indictment. A writ of 
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error was brought from that judgment to the Supreme Court 
of Pennsylvania, where the judgment was, pro Jonna, aiTll'm­
ed. From this latter judgment the present writ of errol' has 
'been brou o'ht to this Court."-"'--b 

- . • 

The question in this case was simply this, whether 
this Act of Pennsylvania was or was not void as being 
in contravention of the following provision in the Con­
stitution of the United States: "No person held to 
service or labor in one State under the laws thereof, 
escaping into another, sha11 in consequence of any law 
or regulation therein, be discharged from such service or' 
labor, but shall he delivered up on claim of the party to 
whom such service or labor may be due." , 

The judgment in this case was, that Congress under 
the Constitution had exclusive pO~---3r to legislate in 
respect to fugitive slaves; that the States had no 
power to legislate on the subject, either in violation of 
the provisions of the Constitution or in furtherance and 
extension of it; that, therefore, the Act of Pennsylva-
nia was unconstitutional and void; that the United 

-
o States could not oblige the States to carry out q,nd 

• 

enforce its laws through their magistrates, but must 
depend on its mvn proper Courts and officers; that the 
right of the owner to recapture his slave wherever he 
may be, is given him by the Constitution without re-

, 

• 
• 

• • 
• 

striction, and that, therefore, he may take him wherever' '. 
he finds him, provided he can do it without illegal vio­
lence or breach of the peace; but if he cannot, he is 

• 

bound to resort to the manner and means specified in 
the Act of Congress, passed in furthorance of the Con-
stitutional clause referring to fugitive slaves. _ 

• 

• 

• 

, 
• 
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The reasoning, by which this judgment was established, 
was to the following effect: This article in the Consti­
tution, as it is well known historically, was the result 
of a compromise, ::mel formed a fundamental condition of 
the adoption of the Constitution by the Slave States. 
It is absolute and unqualified in its terms. It was an 
agreement by all the States, free and slave-holding, to 
surrender all their special rights and regulations over 
the subject, and to secure to every slave owner the 
right to retake his slave in every State. 

It is to be interpreted so as consistently with the 
words fully and completely to effectuate its whole ob­
ject""S~ "If hy one mode of interpretation the right must 
become shadowy and unsuhstantial, and without any 
remedial power adequate to the end, and by another 
mode it will attain its manifest purpose, it would seem, 
upon principles of reasoning which are irresistible, that 
the latter ought to prevail. No court of justice can be 
authorized so to construe any clause of the Constitution 
as to defeat its ovbious ends, when another construction, 
equally accordant with the words and the sense thereof, 
will enforce and protect them." . . 

This clause in the Constitution is of two parts. First, 
, it confers an absolute right without qualification or 

restriction. " No person, &c. shall in consequence of 
any (State) law or regulation be discharged." Every 
State law or regulation, therefore, which abridges this 
right, or cperates to discharge the slave by interruptions, 
or limits the right of the owner to the immediate pos­
session ~f his slave, violates the guaranty in the Con­
stitution .. 

This clause does not qualify the right of the owner to 

• 
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his slave who has esoaped from the State, but extellds 
the rights whioh he has in his own State over his 
fugitive slave to every other State. Consequently, the 
incidents to such rights attach to it equally in all the 
States. As, therefore, it is universn,lly acknowledged in 
the slave-holding State, that a llUl-ster has a right to 
seize and recn,ptlll'e his sln,ve there, he has it also in all 
other States. The only question, then, is, how mn,y he 
retake his slave by Common Law. 

On this point, Blaekstone lays down the following 
dootrine as unquestioned:-

• 

"Recaption or reprisal is another species of remedy by the 
mere act of the party injured. This happens when anyone 
hath deprived another of his property in goods or chattels 
personal, or wrongfully detains one's wife, child, or servant; 
in which case the owner of the goods, and the husband, 
parent, or· master, may lawfully claim and retake them 
wherever he happens to find them, so it be not in a riotous 
manner, or attended with a breach of the peace." 

. "On this ground," the opinion continues, "we have 
not the slightest hesitation in holding, that under and in 
virtue of the Constitution, the owner of asIa ve is clothed 
with entire authority, in every State in the Union, to 
seize and recapture his slave whenever he can do it 
without any breach of the peace or any illegal violence. 
In this sense, and to this extent, this clause of the Con­
stitution may properly be said· to execute itself, and to 
require no aid from legislation, state or national." 

Thus far the clause has contemplated that the owner 
oan peaceably retake and seize his slave in like manner 
as other" property." But this may not always happen. 
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IIis slave may be concealed or forcibly withheld. And 
the local law of the State may be inadequate to enable 
him to enforce legal process in its Courts, or to repossess 
himself of the slave, or lnay prohibit its Courts from any . 
juri.sdiction in the premises, and therefore the clause 
proceeds to state that the slave "shall: be. delivered UI) 

011 claim of the party to whom sueh labor or service 
is due," in like manner as the law '.provides that the 
owner shall have Ie gal process to recover property with­
held from him, which he cannot peaceably retake. 

But this clause, although it confers the right to make 
a claim, and the duty to deliver up the slave, does not 
define the form and mode in which such claim shall be 
made; and the question to whom the claim shall be 
made how it shall be enforced to whom the slave 
shall be delivered . -what evidence shall be necessarily 
conclusive and what Court the action shall be brought 
in, are questions which are not answered, and which: 
dmnand to be defined by legislation. 

N ow this clause is in the national Constitution, and is 
a national guaranty. It is not in a State Constitution; 
it does not make requisition upon any State function­
aries, or any State action~ to carry its provisions into 
effect. "The States cannot, therefore, be compelled to 
enforce them. It might well be deemed an unconstitu­
tional exercise of the power of interpretation to insist 
that the States are bound to provide Ineans to carry 5nto 
effect the duties of the national government, nowhere. 
delegated or intrusted to them by the Constitution. On 
the contrary, the natural, if not the necessary conclusion 
is, that the national government, in the absence of all . __ 

• 

positive provision~, to the contrary, is bound, through its 

• 

• 
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own prQper departments, legislative, judicial, or execu­
tive, as the case may require, to carry into effect all the 
rights and duties imposed upon it by the Constitution." 

"It is plain, that where a claim is made by the owner, 
out of possession, for the delivery of a siave, it must be 
made, if at all, against some other person; and inasmuch 
(.I,s the right is a right of property, capable of being 
recognized and asserted by proceedings before a court of 
justice, between parties adverse to each other, it consti· 
tutes, in the strictest sense, a controversy between the 
parties, and a case 'arising under the Constitution' of 
the United States, 'within the express delegation of iudicial 
power given bll tllat instrument. Congress, then, may call 
that power into activity for the very purpose of giving 
effect to that right; and, if so, then it may prescribe the 
mode and extent in which it shall be applied, and how, 
and under what circumstances, the proceedings shall 
afford a complete protection and guaranty to the right." 

And this has been done. The Act of Congress passed 
on February 12, 1793,. ch. 51, (7,) after providing that 
fugitives from justice shall be delivered up hy the ex­
ecutive authority of tho State, upon d·9mand to him, 
proceeds, in the third section,to provide, that when a 
person held to service or labor in any of the United 

, 

States, shall escape into any other of the States or Terri-
tories, the person to whom such service or labor may be 
due, his agent or attorney, is hereby empowered to seize 
or arrest fluch fugitive from labor, and take him or her 
before any Judge of the Circuit or District Courts of the 
United States, residing or being within the State, or he­
fore any magistrate of a county, city, or town corporate 
wherein such seizure and arrest shall be made, and, upon 

• 

• 

• 

• 

• 
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proof to the satisfaction of such judge, or magistrate., 
either by oral evidence or affidavit, &c., that the person 
so seized or arrested, doth, under the laws of the State 
or Territory from which he or she fled, owe service or 
labor to the person claiming him or her, it shall be the 
duty of such judge or magistrat~ to give a certificate 
thereof to such claimant, his agent or attorney, which 
shall he a sufficient'war!'ant for removing the said fugi­
tive from labor to the Staie or Territory from wl~ich he 
or she fled. 

This Act covers the whole ground of the Constitution 
as to fugitive slaves, and points out all the modes of 
proceeding in respect thereto which Congress had judged 
expedient or advisable, and if constitutional, it must su­
persede all State legislation on the same subject. For 
if Congress have a constitutional power to . regulate a 
given subject, and they do actually regulate it in a given 
manner and form, the subject is as clearly established by 
its omissions, as by its actual provisions, and it is not 
competent to a State Legislature to pass additional or 
auxiliary laws and regulations, since that would be to 
make the Act of Congress more extensive and different 
in its effect, and would virtually alter the law. 

It has been objected that this Act is unconstitutional, 
because it does not fall within the enumerated powers of 
legislation given to Congress. The argument, stripped 
of its artificial structure, comes to this, that although 
rights are exclusively secured by, or duties exclusively 
imposed upon, the national government, yet, unless the 
power to enforce those rights or to execute those duties 
can be found among the ~xpress powers of legis~ation 
enumerated in the Constitution, Congress cannot give 

• 
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them effect, even though they become a nullity, through 
want of a propel' remedy to enforce. them) or to provide 
against their violation. This construction has, however, 
: . ever been adopted in theory 01' practice. But, on vari­
ous occasions, Congress has exercised powers which were 

• 

necessary and proper as means to carry into effect rights 
expressly given, and duties expressly enjoined. And, 
indeed, in the part of this clause relating to fugitives 
from justice, this power has been exerted, and Congress 

• • 

has declared to whom application shall he made, that, 
matter being left undecided by the Constitution -an 
exercise of power which has always been acquiesced in 
and upheld. So, also, the power of Congress to pass the 
foregoing Act in relation to fugitive slaves has been 
judicially affirmed in repeated instances, and uniformly 
acquiesced in throughout the whole Union, until a very 
recent period. And if contemporaneous exposition and 
long acquiescence constitute any proof that such a power 
exists, it ma.y safely be said to exist in the present C:1se. 

" This Act, therefore, in its leading provisions, is clearly 
constitutional," . . . "with the exception of that part 

• 

which confers authority upon State magistrates." In 
that respect it is not constitutional. 

The remaining question is, whether the poiver of legis­
lation on this subject is exclusive in Congress, or con­
current in the States, until it is exercised by Congress. 
"By the general law uf nations, no nation is bound to 
recognize the state of slavery as to foreign slaves found 

• 
within its territorial dominions. If it does. it -is as a 

• 

matter of comity, and not as a matter of internationfLl 
right. The state of slavery is deemed to be a mere 
municipal regulation, founded upon and limited to the 

33 t' 
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range of the territorial laws." "If the Constitution had 
not contained this clause, every non-slaveholding State 
in the Union would have been at liberty to declare free 
all runaway slaves coming within its limits, and to have 
given them entire immunity and protection against the 
claims of their masters." 

• 

Before the adoption of the Constitution, therefore, no 
State had any power whatsoever over the subject, out of 
its territorial limits, except by comity or favor. The 

• 

Constitution, in this clause, creates a new right, which 
the States never had, and, therefore, in the absence of 
all positive delegation of power to the States, it belongs 
to Congress and the national government which created 
it. Irow could a power intended to be the same through­
out the Union, be confided to State sovereignty, which 
cannot rightfully act beyond its own territorial limits ~ 
The nature and objeClt of this provision require that it 
should be uniformly regulated through the States, which 
can only be attained by giving to Congress exclusive 
jurisdiction; since, if each State were at liberty to pre­
scrib~ such regulations as suited its policy, the legisla­
tion of one State might be utteTly repugnant to and 
incompatible with that of another. The right, therefore, 
would never be pra<?tically the same in all the States, 
according to the guaranty in the Constitution. It~ how­
ever, the right of legislation be construed as exclusive, 
all difficulties vanish . 

Such is ·the reasoning upon which the judgment in the 
case of Prigg v. The Commonwealth of Pennsylvania is 
founded. In view of the 'importance of its doctrines, and 
the public interest it has excited, I· have deemed it 
proper to set it forth thus at length. As its bearing, 

• 
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as well as my father's views in respect to it, seemed to 
me to have been somewhat misapprehendefl, it should 
not be dismjssed, in this place~.without some explanatory 
remarks. 

It is often assailed as if it had been decided on moral 
grounds. But, in fact, the question was purely legal, 
and not ethical. The function of the Supreme Court 
was to pronounce what the law was, ~ncl not what it 
ought to be; and their conclusions, whether right or 
wrong, are simply on the fact of the law. Arguments, 
which would have been unanswerable, had they been 
advanced against the adoption of the clause relating to 
fugitive slaves into the Constitution, cannot govern its 
interpretation after it has bern adopted, and therefore 
cannot properly be urged against this judgment. The 

• 

responsibility of laws rests with the legislature and the 
people whom it represents; the responsibility of their 
constitution with the people; neither with the judi" 

• clary. .-

Entertaining views so hostile to slavery in all its forms, 
my father would gladly have escaped from the decision 
of this case, and especially from being made the organ 

• 

of the Court, in delivering its judgment. But urged to 
this position by the strenuous request of his brother 
Judges, he did not feel authorized to decline what he 
considered to be his duty, however unpleasant it· might 
be. In so doing, he merely stated the law as he 
honestly believed it to be, under the Constitution and 
Act of Congress. But, supervised as the judgment was, 
and intended to express the views. of the Court, he was 
not at liberty to introduce into it any expressions of 
merely personal feeling; and no one famj]iar with his 

-

• 
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judgments, can fail to perceive in this a dryness, reserve, 
and unwillingness, peculiarly unnatural to him. 

Regarded in a lcgal point of view, this judgment con­
forms to those principles of interpretation in favor of the 
Federal GoYcrnment, which appear in his familiar letters, 
and are developed in all his other constitutional opinions. 
It affirms the doctrine, that the Constitution creates, not 
a mere confederation of States, but a government of the 
people, endowed with all powers appropriate or incidental 
to carry out its provisions, although not expressly surren­
dered by the States. 'Vithout contradicting previous 
judgment~, it would have been difficult for him to come 
to a different conclusion. But, in establishing, contrary 
to the opinion of four of the Judges, that the extradition 
of fugitive slaves is exclusively within the jurisdiction of 
the Federal Government, and that the State Legislatures 
are prohibited from interfering even to assist in giving 
effect to the clause irt the Constitution on this subject, 
he considered that a great point had been gained for 
liberty; so great a point, indeed, that on his return from 
Washington, he repeatedly and earnestly spoke of it to 
his family and his intimate friends, as being" a triumph 
of freedom." 

It was "a triumph of freedom," because it localized 
slavery, and made it a municipal institution of the States, 
not recognized by international law, and except, so far 
as the exact terms of the clause relating to fugitive 
slaves extended, not recognized by the Constitution. In 
taking these positions, it incidentally and for the first 
time in the national courts affirmed the doctrine before 
promulgated in the Supreme Court of Massachusetts, in 
Commonwealth t'. Aves, (18 Pick. R. 193,) that the 

• 
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authority of a master over his slaves does not extend to 
those whom he voluntarily takes with him into a free 
Stnte where slavery is prohibited, but is strictly limited 
to the case of fugitives who have escaped without his will. 

It was "a triumph of freedom," because it promised 
practically to nullify the Act of Congress, it being 
generally supposed to be impracticable to reclaim fngi. 
ti ve slaves in the free Sta,tes, except with the aid of 
State legislation, and Stnte authority. This: in fact, was 
the very ground upon which Chief Justice Taney and 
~lr. Justice Daniel differed from the judgment of the 
Court. The former says, in dissenting from it, , 

"According to the opinion just delivered, the State author· 
ities are prohibited from interfering for the purpose of pro­
tecting the right of the master, and aiding him in the recovery 
of his property. I think the States are not prohibited; and 
that, on the contrary, it is enjoined upon them as a duty, to 

. protect and support the owner, \vhen he is endeavoring to 
obtain possession of his property, fouud within their respective 
territories." . . . " If the State authorities are absolved 
from all obligation to protect this right, and may stand by 
and see it violated, without an effort to defend it, the Act of 

• 

Congress of 1793 scarcely deserves the name of a remedy." 
. . . " It is only necessary to state the proYisio"ns of 

this law, in order to show how ineffectual and delusive is the 
remedy provided by Congress, if State authority is forbidden 
to come to its aid." . 

'. :Nlr. Justice Daniel, taking the same line of argument, 
also says,-

• , 

" Let it be declared, that the right of arrest and detention, 
with a view of restoration to the owner, belong solely to the 
Federal Government, exclusive of the individual right of the 

• 

" 
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owner to seize his property, and what arc to be the eon­
sequene/~s. In the first place, whenever the master, attempt­
ing to enforce his right of seizure, under the Constitution, 
shall meet with resistance, the inconsiderable number of 
Federal ofIicers in a State, and their frequent remoteness 
from t.he theatre of action, must, in numerous instances, at 
once defeat his right of property, and deprive him also of 
personal protection and security." 

Nor were these views contradicted by subsequent 
experience. From the day of the decision of Prigg v. 
The Commonwealth' of Pennsylvania, the Act of 1793 
was a dead letter in the free States. The operation of 
this judgment was seen, for example, in the case of the 
slave Latimer, which afterwards excited so much interest 
in Boston, and to the claimants of whom the :Nlassachu-

• 

setts authorities refused the use of their jails; and also in 
the subsequent Act passed by the Legislatnr t3 of ~iassa­
chusetts, by which it was rendered a penal offence for 
any State officer or constable to aid in any way in 
carrying this law into effect, or to confine any person 
claimed under it in the jails or prisons of the State. 
Such, indeed, was the difficulty of reclaiming a fugitive 
slave after this decision, that Congress, by the stringent 
Act of 1850 now in force, considered it nec'essary to re-

, 

vise the legislation on this subject. 
Again, it was "a triU111ph of freedom," because, by 

giving exclusive jurisdiction to Congress, power was put 
in the hands of the whole people to remodel the . law, 
and establish, through Congress, a legislation in favor of 
freedom; while, to permit a concurrent or exclusive juris­
diction to the States, would not only deprive all the free 
States of a voice in establi§lJ.?ing a uniform rule through .. 

, , 

, 
• 
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out the cOllntry,--guarded by the strictest legal processes, 
but would enable each slave State to-authorize recaption, 
within its own boundaries, under the most odious circum-

-
stances, without any legal process, if it chose, and upon 
the mere prima facie evidence of slavery, growing out 
of color. By this decision, the question, as to fugitive 
slaves, was made a national one, anc;1 open for discussion 
on the floor of Congress. To the North was given a full 
voice on it. 

Again, the best argument against the law was, in his 
opinion, a nal~ed exposition of it. By claiming an exclu­
sive jurisdiction for Congress, legislation on the subject 
was submitted to the people, and being made aware 
of the legal force of the existing law, it was for them to 
move in its amendment. 

A much broader significance has been given to this 
decision than its circumstances warrant. The only ques­
tion rea.lly before the Court, and passed upon, was whe­
ther the Act of Pennsylvania was unconstitutional; and 
it was held to be so, solely on the ground, that the power 
of legislation on the subject of fugitive slaves was exclu­
sively vested in Congress. All the rest of the discussion 
is incidental to this one question. The constitutionality 
of the Act of 1793 was a collateral point, which was only 
examjned so far as to answer the objection to its validity, 
on the ground that it was an exercise of legislative power 

• 
by Congress over a subject within the exclusive jurisdic-
tion of the States. All that the Court undertake to rule 
on this point is, that as legislation by Congress was not 
only constitutional but exclusive, the Act of 1793 could 
not be impugned on such a ground. No general argu­
ment upon the Act of 1793 was made or considered, the 

• 
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question at issue being solely in respect to the Act of 
Pennsylvania; all general statements and arguments are, 
therefore, to be restricted to this view, and not to be 
taken as having a general bearing. 

One prevailing opinion which has created great preju­
dice against this judgment, is, that it denies the rigl;lt of 
a person claimed as a fugitive from service or labor to a 
trial by jtu·y. This mistake arises from supposing the 
case to involve the general question as to the constitu­
tionality of the Act of 1793. But in fact no such ques­
tion was in the case; and the argument that the Act of 
1793 was unconstitutional, because it did not provide for 
a trial by jury according to the requisitions of the sixth 
article in the amendments to the Constitution, having 
been suggested to my father on his return from 'rVashing­
ton, he replied that this question was not argued by 
counsel nor considered by the Court, and that he should 
still consider it an open one. 1 

As incidental to this view, one passage in this judg­
ment is important, in which my father directly states, 
that a claim for a fugitive from labor is " a case arising 
tmder the Constitution" of the United States, within the 
express delegation ofJudidal power given by that instru­
ment. This clearly shows, that in my father's opinion, 

-
Congress cannot constitutionally prescribe proceedings. 
for the delivery of fugitives from labor, except by requir­
ing the exercise of a iudicial power. It would seem, 
therefore, to follow directly from this Judgment, that an 
act requiring only a "summary proceeding" before a 
magistrate would not be constitutional. 

1 See Story's Commentaries on the Constitution of the United States,2d 
~.,§ 1189. 



• 

• 

, 

J]JT. 63.] PROFESSORIAL AND JUDICIAL LIFE. 397 

IThus far I have felt it my duty to place my father's 
views in respect to this case in their true light. Whe­
ther his judgment be well founded in law or not, no one 
who knew 11im can doubt that he was influenced by none 
but the purest motives. 'lIe may have been mistaken 
in his construction of the Constitution and the Act of 
1793. lIe may have been mistaken in supposing this 
decision to be " a triumph of freedom." But the earnest 
tone in which that exclamation is known to have fallen 
from his lips, reveals a confidence on his l)art that the 
effects of his judgment would be adverse to slavery. 

In these remarks, I would by no means be understood 
to argue in favor of t.he .A.ct of 1793, or of the clause in 
the Constitution, which has legalized slavery in our coun­
try, and proved the Pandora's box of nearly all our evils . 
This, however, is not the place to state my own views, ex­
cept so far as to prevent incorrect inferences. :My only 
wish has been, to set forth my father's position in tlris 
matter, fairly and without personal bias. I am unwil­
ling that it should be inferred, from the decision in this 
case, that he could willingly, by any act of his, add to the 
sorrowful ban of that people, who,.in a cou.ntry boasting 
the largest freedom, are outlawed of their personal and 
political rights. I am unwilling, becausl3 such an infer­
ence is untrue. His whole life disproves it. The case 
of La J eune Eugenie, and his repeated charges against 
the slave trade, publicly disprove it; and his private 
letters in respect to the J\iissouri compromise, <md (as 
we shall see to the admission of Texas, are earnest pro­
tests against slavery. I appeal to his own words as con­
clusive evidence of his feelings on this subject. " The 

• 

existence of slavery," he says, in his charge on the slave 
VOL. II. 34 
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trade, "u del' any shape, is so repugnant to the natural 
rights 0 man and the dictates of justice, that it seems 

• 

dHJicult to find for it any adequate justification." I ap-
peal to every letter in this book in which the euhject of 
slavery is alluded to, as proof that his judgment and feel-

o 

ings were steadily hostile to tlw,t institution; ano. although l 
I am well aware that he WetS opposed to violent measures 
for its abolition, it was because he considered them as 
worse than ineffectual; as operating to retard emanci­
pation, and as threatening o.estruction to the Union, with 
no benefit to the slave. Instea,<.l of bitterness and invec-

.' 

tive, he would have had condliation and counsel on this 
subject between the N orih and the South, and believed, 
that had such a course been pursued, ere this the insti­
tution of slavery would have steadily waned, without 
danger to the Union . 

• • 

• 
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CHAPTER X. 
, 

PROFESSORIAL AND JUDICIAL LIFE. 

DEATH OF JUDGE HOPKINSON LETTERS REI,ATING TO TUE CRIl\II-

NAL CODE OF TIlE UNITED STATES ·llANlmUPT ACT OF 1842-
SECRET SERVICE RENDERED TO TllE LEGISLATION OF TIlE COUN­

TRY ENJOYMENT IN TUE SUCCESS AND F Al\IE OF OTIlERS­

LETTER ACIL."WWI,EDGING TIlE DEDICATION OF MR. GREENLEAF'S 

TREATISE ON EVIDENCE.. INTEREST IN THE FOREIGN LAW 0 LET­

TERS ON TIlE REDELLION IN RHODE ISLAND OPINION OF HAl\U:r.-

TON FAVORITE POETS. 

WIITLE my father was absent at Washington in 1842, 
in attendance upon the Supreme Court, he received the 
news of the fatal illness of his friend Judge Hopkiuson. 
To this he refers in the first of the following letters: -

TO MRS. SARAH W. STORY. 

o.t 
Washington, J'anuary 10th, 1842. 

My DEAR WIFE: 

• 

. . . You will be grieved to learn. that Judge Hop-
kinson was seized with apoplexy and paralysis while reading 
in the Athenreum at Philadelphia on Friday last. There is 
not the slightest hope of his 'recovery, and he will probably 
survive but a day or two. He is seventy-two years of age, 
and it is not desirable, after such an attack, that he should 
live to be a burden to his family, without the 
or power of doing good. I confess' that few events could 

• 
• - . . - . . 
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have occurred which would have come over me with a more 
profound gloom. He is one of the best of men j generous, 
liberal in his pl'inci pIes, and full of the right spirit in litem­
ture, and scholarship, and politics. I hardly expect again to 
meet another man whom I could so sincerely esteem as a 
tried and constant friend. Well may it be· said, that" our 
dying friends come o'er us like a cloud, to damp our brainless 
ardor." . . . 

Affectionately yours, 
JOSEPH STORY. 

TO MRS. SARAII W. STORY. 

Washington, January 16th, 1842. 
My DEAR 'WIFE: 

This day will complete the first week of my sojourn in 
Washington, and I am really glad to have the time pass . 
away without seeming to linger. My health continues, (as 
I think) to improve slowly. All the Judges are present, and 
we have entered resolutely into the business of the Court; 
the docket is heavy, and the term must be laborious. 

1V1y lodgings are comfortable, and there is one circumstance 
connected with the family occupying the hou~e, which in the 
hands of a poet might serve for the foundation of a pleasant 
picture. The family consist of an aged father, now blind, 
who was formerly a man of some property in Ohio, and his 
wife. His name is White .. His daughter is now married to 
a Mr. Duncan, who is a respectable stonecutter, and she is, 

• 

I believe, a milliner and dress-maker. There is a brother, 
• • 

also, who lives under the-same roof, whose occupation I do 
not know.. The father and mother are maintained by the 
children. He is very religious; be~ongs, I believe, to the 
Methodist persuasion, and every morning and evening he 
offers up prayers in the. presence of the family, previous to 

• 

which they sing a hymn, and generally also reads a .portion of 
the Scriptures. Judge McLean, whose room is in the same 

• • 

• 

• • .. 
" .' 

• 
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stOl'y with theirs, informs me that he cOllstantly hears the 
fervent prayers of this aged man, and among other things he 
every day ofiers up prayers for us, the Judges, in thc family. 
I hear their singing very distinctly when they" wale" their 
hymns. The old man seems cheerful and resigned, alld the 
children contented and happy, contributing to 0 his support 
with a ready and unpretending kindness. Yet they must be 
poor, and they let to us t.heir best rooms, to eke out their 
means of maintenance. We may here see in humble life the 
excellent effects bfpiety and family kindness and right prin­
ciples, under many privations. How much more affecting are 
such exhibitions than all the mawkish sentimentalism and 
imaginative pretensions of giddy enthusiasts in our day! 

• • • • • • 

Truly and affectionately, 'with love to the children, 
Yours, 

o 

• 

JOSEPH STORY. 

The important part taken by my father in the reform 
of the Criminal Law of the United States, has already 
appeared in the foregoing pages. The following letters, 
written d.uring this year, avow his authorship of the Ju­
diciary Act of 1818, and of a bill of seventy sections, 
drawn in 1825, twenty-five sections of which were passed, 
and are 0 known as the " Crimes Act." Much as he had 
done, and often as he had been disappointed in his 
attempts to secure complete 0 crimjnal jurisdiction to the 
United States Courts, his interest in the subject re-

o 

mained unabated. In consequence of the suggestions 
contained in the first of these letters to ,Mr. Berrien, a 

. , 

bill was drawn up by Judge Betts, of the District Court 
of New York, which was revised by my father, and par­
tially passed by Congress. But the section extending 
the Common Law over all crimes against the 0 United 

34 to 

, 

• 

o 0 
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States, committed within the admiralty and maritime 
jurisdiction, was thrown out. 

TO lION. MR. BERRIEN, OF TIlE SENATE. 

, Washington, February 8th, 1842. 
My DEAR SIR: 

I feel it my duty to lay before you, as chairman of the 
Judiciary Committee of the Senate, some considerat.ions ap­
plicable to the present state of the Criminal Code of the 
United States. It is very grossly defective, and rarely does 
a single term of the Circuit Court occur; where a case is not 
presented which is wholly unprovided for by any law. The 
Act of 1790, ch. 36, was so defective as almost to amount to 
a dispensa.tion from public criminal justice. -The Crimes Act 
of 1825, ch. 276, was designed to cure some of the more 
important defects in the Act of 1790, ch. 36. That Act, as 
I know, contains only twenty-six sections out of a bill con-

, 

sisting of more than seventy sections, which was drawn from 
a careful revision of the Criminal Code--.of England and espe-
cially from the Criminal Law Consolidation Acts of Sir Ro-
bert Peel. The bill of seventy sectio~<; rassed, I think, twice 
in the Senate, but was always passed over by the House of 
Representatives, from a supposed want of time to examine 
it. The Act of 1825, ch. 276, was then selected from the 
larger bill in the hope that from its being comparatively short, 
it might be passed, and it was passed, to cure some of the 
more important defects. These are the two principal Acts, 
although not the only ones, w'hich no',V" re ate the admi­
nistration of criminal justice. 

I know of but two ways by which the very great defects 
in our criminal Jurispmdence can be remedied. One is to 
authorize a general revisal and consolidation of all our crimi­
nallaws, not now entirely consistent with each other in their 
enactments. The other is, by some general provision extend­
ing the Common Law generally to all offences committed on 

, 

• 

, 



• 

, 

JET. 63.] PROFESSORIAL AND JUDICIAL LIFE. 403 

the high seas, and in the admiralty jurisdiction, as has been 
done by a recent statute in England, which would cure the 
most urgent defects. The latter is perfectly feasible, and may 
be done in a single section, and if any exceptions should be 
,thought worthy of being made, as I scarcely think there would 
be, of a practical nature, they could be put in a proviso. The 
former could not be done well, except by some person or per­
sons long and intimately acquainted with the administration 
of criminal justice in the Courts of the United States. If 
Congress were to request the Judges of the Supreme Court 
to prepare such a revision with supplementary provisions, to 
be laid before them at the next session, I cannot entertain a 
doubt that the Judges would appoint a sub-committee to pre­
pare a draft for their approval and consideration. I can only 
say, that if no one else would undertake to prepare such a 
draft, I myself, although pressed by other judicia] and profes­
sional engagements, would undertalw to prepare it, ' so con­
scious am I of the existing defects and of the necessity of a 
thorough reform in the whole code. 

I respectfully submit this whole matter to your better con­
sideration, and with a view to show what may be done by 
in,corporating the Com~on Law into our code, I have drawn 
up~~on a separate paper, a single section' for that purpose. 

I am, with the highest respect, truly your obliged friend 
and servant, 

JOSEPH STORY • 
• 

The section drawn by my father is as follows: -

" Be it enacted, that if any Common Law crime, or offence 
shall be committed upon the high seas, or elsewhere, within 
the admiralty and maritime jurisdiction of the United States, 
the punishment whereof shall not be otherwise provided 
for by any Act of Congress, the same. shall, upon the con­
viction of' the offenders in any court of the United States 
of competent jurisdiction, be punished by fine not exceeding 

• 

, 

• 

, 
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-
• 

one thousand dollars, or by imprisonment not exceeding one 
J~ear, or by both, according to the nature and aggravation of 
the otTence. Provided, however, that no assault or battery 
shall be pnni~hable under this Act, unless it be of an aggra­
vated or cruel nature: and arise from malice, hatred, or 
revenge, and without any justifiable cause." 1 . 

TO liON. JOnN lIIcPHERSON BERRIEN • 
• 

Cambridge, April 29th, ~842. 
DEAlt 8IR: 

I should sometime since have returned you my thanks for 
your kindness in sending me your speech on the veto and the 
Senatp bill, No. 142, (reported on the eighth of last March,) 
supplementary to the JUdiciary act of 1789, if my time had 

• 

not been so much occupied by the Bankruptcy Act as to take 
away all my leisure. I have read your speech un the Veto, 
as I did that on. the Bankrupt law, with very great satisfac-

• • 

tion and instruction. Both of them are masterly, and in 
every way worthy of the subject and of the Senate Chamber. 
They have that species of just eloquence which is more and 
more interesting to me every year of my life, an earnest, 
persuasive cogency of argument, delivered in the style of a 
schqrar, and with the enlarged views of a statesman. I hope 
you\wjl~eXct!;lse ___ me for saying thus much, for I could not, 

.- ~-

consistently with my feelings, say less. 
The Bankrupt Act works well. The Courts, at least in 

my Circuit, are working through all the difficulties incident 
to J. new system. Many interesting questions have arisen in 
argument, and have been disposed of. I do not hesitate to 
say that the system is far less defective than the hasty ex­
aminer might suppose; and if Congress will let it alone for 
another year, and leave the Courts to adjust the machinery, 

1 The Act of 1835, ch. 513, (also drawn by my father,) punishes similar 
acts when committed under the likc circumstances by masters and officers 
upon the crew, but that Act docs not extend to the like offences committed 
by the seamen upon each other, or by officers upon passengers, or other per­
sons not of the crew. 

• 

- • 
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probe the defects, and dispel some of the supposed embarrass­
ments which must in all new systems arise in giving them a 
practical operation, I am persuaded that the system will grow 
popular, and will be one of the most lasting benefits ever 
conferred upon our country. VVhatever defects may exist, 
the Courts can in a year suggest them to the consideration 
of Congress for amendment. At present, I think we may say, 
we want no aid. The provision that the District Courts and 
Circuit Courts shall be always open in Bankruptcy, is of 
immense value, and enables the Judges, velis levatis, to dis-
pose of almost all practical diI1icultics. . . . . 

I hope you will excuse me for the liberty I have taken in 
making these suggestions. They are dictated solely by the 
desire to further a due administration of public justice. 

• 

Believe me, with the highest respect, 
IVlost truly your obliged friend and servant, 

JOSEPH STORY. 

TO ITON. JOIIN lIICPIIERSON nEnnm~. 
• • 

Cambridge, July 23d, 1842. 
My DEAR SIR: 

I ought to have thanked you before for your interesting 
letter; but my time is so much occupied by public duties 
that I cannot find much leisure to devote to friendly inter­
course. So far as I am concerned, I am determined to give 
the Bankrupt Act a fair trial, and to demonstrate that it can 
be carried into effect with our present judicial IT.J.chinery. 
cheaply as well as promptly. And if it is permitted to live 
long enough to operate fairly upon future cases, my own. 
judgment is, that it will be a great blessing to the commu­
nity, and cut up by the· roots false credits and extravagant. 
speculations, by demolishing the means of obtaining indorse'! 
ments ad libitum, for mere accommodation. 

I regret that the Semite should have struck out the section 
of the Judicial Bill which gave cognizance of common law 

• -

• 

• 

• -

-

• 

• 

• 
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crimes to the courts of the United States. I am surprised at 
the objections taken, and at the quarters from which they 
came. So grossly defectiye is now our positive statutable 
criminal code, that not more than one crime in three can now 
be punished by our courts. I uespair of ever getting through 
Congress a criminal code adequate to our wants. Twenty 
years ago I drew up a Bill for the purpose; it was printed, 
and then it perished. Let me merely say, that among atro· 
cious crimes unprovided for at all, are forgeries, and all other 
crimina falsi " rape and attempts to commit rape; poisoning, 
or attempting to poison, where death does not ensue; ma­
liciously setting fire to ships or to goods on board qf ships, 
whenever these offences are committed on the seas, &c. 
Cases of this sort have actually occurred and yet remain dis­
punishable. Considering the vast extent of our passenger 
ships, these crimes may be expected greatly to increase. I 
omit minor offences. But one object in the section was to 
give complete protection and relief to seamen, and to prevent 
the enormous abuses whic~ are now practised by masters. 
and officers upon them, and which are now wholly dispun­
ishable. Some of the most disgusting cases, and even hor· 
rible ones, have occurred, and the parties have gone unpun­
ished. The object jon, that thereby the criminal cases would 
be greatly multiplied in our courts is more plausible than 
real. The truth is, that if punishable the offences would 
rarely occur. Impunity makes them common. 

Never before did I feel the distressing mischief of the 
amendment of the Constitution as to the choice of President. 
The first and the second under the old clause were candi­
dates deemeu equally worthy and fit for the place. 

-
I confess, too, that I begin to fear that the veto power must 

be altereu. by an amendment. If it continues to be acted 
upon as it has been of late, it will be impossible to main­
tain the original balances o~ the Constitution. 

Believe me, with the highest respect, truly yours, 
JOSEPH STORY • 
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These letters bear ample testimony to the generous 
zeal and readiness with which my father, going beyond 
the province of duties imposed upon him by his office, lent 
his powers to the preparation and establishment of laws. 
Several important Acts of Congress, among which was the 
Bankrupt Act, alluded to in the foregoing letter, were 
the product of his pen,- and others, not. originally drafted 
by him, as in the case of the bill giving cognizance of 
COUlmon law crimes to the United States Courts, were 
submitted to him for revision ariCI received from him . 
essential ,improvements. 

The number of statesmen who can give exact and le­
gislative form to Congressional propositions is compara­
tively small. The ability to sketch a general outline of 
a principle is not, indecll,:... rare; but to body-t.hat princi-

. "' . 
pIe forth in exact laws, with their propei"'alljustments 
and limitations, and with all the qualifications anll details 
necessary for practical operation, requires powers of no 
ordinary kind. ~Iy fhther always showed great readi­
ness and £'1cility in the exercise of legislative functions, 
and to him are clue many valuable additions to our laws. 

Few nlCasures of importance affqcting the permanent 
institutions of his country, relating to its commerce, ma­
nufactures, the adnlinistration of justice, or to its foreign 
relations, were debated in Congress during his judicial 
life, in which the aid of his learning and counsel was not 
freely sought and as freely given; and the solid founda­
tions of many a constitutional argument on the floor of 

, 

Congress were lail! in secret by him. His entire free-
dom from" all envy and jealousy of spirit, his learning 
and lilerality of view, and his generosity in giving, 
pointed him out specially as a fit oracle to be consulted, 

, 

• 
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and some of the most distinguished public men of the -
day availod themselves of his advIce and assistance. 

1\1nch of this service, from its nature, as well as from 
• 

t,he fact that it was often rendered orally, during per-
sonal interviews, must ever l'emain hidden. Almost 
without exception it has been publicly and generously 
acknowledged by those who partook of his bounty. It 
appears incidentally throughout his correspondence, and 

• 

is directly shown in the comments on the judiciary bill 
of f818 furnished to :Mr. Pinkney, from which extracts 
have alreacly been made. 

~ . 

lIis correspondence with 1\11'. \Vebster would clearly 
show that services most interesting in their nature and 
very considerable in extent, in relation to various im­
pOl·tant public questions, such as the Treaty of vVashing­
ton negotiated between :Mr. \Vebster and Lord Ashbur­
ton, the settlement of the N orih-eastern Boundary, and 
many other legislative, judicial, congressional, and official 
matters were constantly rendered ·by my father during 
much of his judicial life. But as I have been unable to 
obtain his most important letters to 1\11'. \Vebster, and as 
Mr. vVebster, on "my application, has refused assent to 
the publication of any of his own letters in my posses­
sion, no other course is left to me but simply t.o state 

• 

the fact that such correspondence is in existence, and to 
offer as an excuse for its non-appearance, that I have 
vainly endeavored to procure it.-

•• 
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The following generous and beautiful letter, written in 
acknowledgment of the dedication, by Professor Green­
leaf, to him, of his very able treatise on Evidence, shows 
how thoroughly he rejoiced in the success of others, and 
the inexhaustible praise which he loved to pour out upon 
his friends. He had no jealousy of other men's advance­
ment. lIe never sought to engross all praise. While 
he enjoyed his own fame, he was desirous that others 
should "pursue the triumph and partake the gale." 
Often have I heard him insist upon that noble theme, . 

• 

"that no man is in another's way;" declaring that.men 
are but individual parts of one vast whole, each depend­
ing upon every other for his full development; that, by 
God's law, there was no collision between the various inte· 
rests of men; while envy was only a N essus-shirt, which 
afforded no protection from without, and consumed the­
vitals within. 

TO PROFESSOR GREENLEAF. 

Cambridge, January 6th, 1842. 
MYDEAR 8m: 

The accompaniment of your letter of last evening took me 
entirely by surprise. Instead of finding in it a continililtion 

• 
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of your manuscript on the Law of Evidence (which, in my 
simplicity, 1 supposed it would contain,) I found, unexpect. 
edly to myself, that it contained but llew evidence of your 
personal friendship and continued regard. I will not attempt 
to describe the emotions of deep sensibility and gratitude 
with which it overwhelmed me. They will not be forgotten 
by me to t.he latest hour of my life. Although I am tho­
roughly conscious, that I have no just title to much that 

, 

you have said ill commendation of my labors, and that 
your friendship has given to them a warm and glowing 
color, which imparts an attraction. far beyond their intrinsic 
merits, yet I cannot find it in my heart to ask you to 
alter a single ,,'ord, since it expresses your own sentiment.s 
and feelings, with a truth and sincerity far more gratifying to 
me than all the homage of public fame, so hardly \yon, 
so transitory, and yet so eagerly sought. I cherish such 

, memorials as the best legacy I can leave to my children; 
and even when I am in my grave, I solace myself with the 
reflection, that they will feel that your praise was the best 
tribute I could desire, as it was founded upon that solid 
friendship and long intimacy, which grew indulgent as years 
glided by, and cherished, with the voice of kindness, every 
effort, on my part, to aid the science of law, and the growth 
of constitutional principles. . 

Our connection has been to me, indeed, a source of inex­
pressible pleasure and satisfaction. I recollect, with pride, 
that when Professor Ashmun died, my thoughts turned upon 
you as the man of all others best fitted to supply his place; 
and' the corporation, with a unanimity and promptitude, 
which deserve the highest commendation, seconded the 
choice. 

In one respect, I cannot permit your dedication to pass 
without a suggestion, which truth and justice demand from 
me. You and I have equally labored in the same good 
cause in the Law School, with equal zeal and equal success. 
We have shared the toils together, an~l if we have earned 

• • 
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a just title to public confidence and respect, you are every 
way entitled to an equal share with myself, nay, in some 
resp"ects, to more. But for you, the School would never 
have ~ttained its present rank. Your learning, your devo­
tion to its ~nterests, your unti;ing industry, your steadfas' 
integrity of ;purpose and action, have imparted to all our 
efforts a vigor and ability, without which, I am free to say, 
that I should have utterly despaired of success. Nay, more, 
but for your constant cooperation and encouragement in 
the common task, I should have drooped and lingered by 
the way side. But what I dwell on with peculiar delight, is 
the consciousness that we have never been rivals, but in 
working together have gone hand in hand thl'oughout; that 
not a cloud has ever passed over our mutual intercourse, and 

, 

that we have lived as brothers should live; and, I trust in 
God, we shall die such. 

You know it has long been my intention to dedicate one 
of my worh:s to you, as a public testimony of these my feel­
ings and opinions. I have always intended to reserve that 
for my crowning and last juridical labor. Under such cir-

• 

cumstances, I have said to myself, the maxim will be felt to 
have the best personal application, finis coronal opus. But 

• 

I am admonished, that age and infirmity are beginning to 
press upon me, and lest I should not live to complete my 
labors, if another year of life and health is spared to me, I 
shall dedicate my next work to YOll, in which I shall speak 
to· the public, at large, my opinions of your talents and vir­
tues and eminent services in the Law, School. 

In the mean time, I pray you to preserve this letter as a 
reminiscence of the past, as well as a grateful acknow-, 
ledgment of the pleasure with which I subscribe myself, with 
the highest respect, 

Most truly and affectionately, 
Your faithful friend, 

JOSEPH STORY • 

• 

, 

, 

• 

• 
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'1'0 1I0~. JA:\IES KENT, LL. D. 

Cambridge, August 7th, 1843 . 
:My DEAR Sm: 

" " 

I do not know when I have received so much pleasure as 
in reading in the New York American, of Friday last, the 
invitation to you to a public dinner, on your reaching your 
eightieth year. It is a noble tribute, well merited, and \vell 
paid. I unite, with my whole heart, in every word said by 
the committee in their letter; and your reply is every thing 
I could have desired, so simple and chaste, so just and 
affecting. Your reference to domestic life, and the cultiva­
tion of domestic affections, to the virtues of private life, as 
well as the pure virtues which should mark public life and 
professional conduct, have for me an inexpressible charm. 
I felt, every moment, as I read, "Here is at once the te"acher 
'and the example, speaking at the same moment." Con-
sider, for a moment, what a proud example your life is to 

• 

all professional and public men! You have, through good 
r~port and evil report, in prosperity and in adversity, in the 
triumphs and the humiliations of party, been consistent and 

- . 

true to all your p~inCiples. Public office has never seduced 
" 

"" you from the path of honor; you have stood amid the defec-
tions of many other proud names, fixed and immovable in 
the right; never abandoning friends for the trappings of 

" 

office, nor turning away from principles, when they no longer 
had th.e shouts of the multitude, . the clamorous voice of 
the people, as capricious in its hosannas, as it is unprin­
cipled in its denunciations. And what is the result? Just 
what it should be. Just what, in God's good Providence, it 

. tion to the law. 
But I must stop, and ought not, perhaps, to have said so 

much, that looks so personal. But my heart is full of you; 

" 

• 

• 

• 

" 
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and I could not let the day pass, without giving vent to my 
feelings. 

May God bless yon and your family, and give you yet 
many years of health and happiness. 

, I am, with the highest respect, 
:Most truly, your obliged friend, 

JOSEPH STORY. 

The following verses were written at this time on 
hearing an argument in court. 

LINES WRITTEN ON HEARING AN ARGUMENT IN CO"GRT. 

, 

Spare me quotations, which, though learn'd, are long, 
On points remote at best, and rarely strong i 
How sad to find our time consumeu by speech, 
Feeble in logic, feebler still in reach, 
Yet urged in words of high and bold pretence, 
As if the sound made up the lack of sense. 
O! could but lawyers know the great relief, 
When reasoning comes, close, pointed, clear, and brief. 
When every sentence tells, and, as it falls 
'Vith ponderous weight, renew'd attention calls, -
Grave and more grave each topic, and its force 
Exhausted not till ends the destined course,­
Sure is the yietory, if the cause be right; 
If not, enough the glory of the fight. .' 

, 

The interest my father took in the study of the For­
eign Law, and his desire to forward the study of it in ,. 

this country, appears in the following letter to Mr. 
Schmidt, the editor of the Louisiana Law Journal. 

TO GUSTAVOS SCHMIDT, ESQ. 

Washington, February 3d, 1842. 
My DEAR 8IR: 

I had the pleasure, a day or two since, of receiving your 
letter of the 18th of January, and have little more time from 

35 • 

, 
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my pressing judicial labors than' to thank you for it. I have 
contrived to snateh time, h,owever, from sleep, in order to 
read the sheets of your Review of the Code Napoleon in 
the English translation. It has greatly pleased' me, and in 
the rapid sketch given of the rise and progress of theF'rcnch 
law, has brought together much learning, which will at ohce 
instruct and gratify the curious among our common lawyers. 
I trust and believe that your Journal will make its way to 
the public favor, if slowly, yet firmly in the old States of the 

'. Union. We really are sadly ignorant of the vast resources 
of the Roman, the French, and the other foreign laws, which 
may be brought in aid of our common law studies. '.. 

What you say respecting Pothier, I have been long in­
clined to believe. He owes much to his predecessors, which 
is acknowledged. But still he has great merits of his :own; 
and his treatises are the most finished and comprehensive 
that we had down to his day. Have they in reality b~en 
since excelled? I am aware, that to make a translation of 
many of Pothier's Treatises, useful in the highest degree at 
the present time, large commentaries would be necessary to 
state the changes of the law, and, I will add, its improvements. 
I fear, however, that we can hardly hope in our day to find 
any jurist sufficiently qualified, who at the same time could 
command the necessary leisure, and would be willing to de­
vote it to such a task; for such a man might far more, for his 

• 

own reputation, employ himself in an original wOl'k. It is in 
this view that I have ventured to suggest a mere dry transla­
tion of some of Pothier's most useful treatises, as not requir­
ing any great effort or leisure j and yet such a translation 
would be a high ornament of any library, and enable us to 
know better than we now do, the state of the law in the past 
age. Thus, for example, a translation of Pothier on Insur­
ance, and on Exchange, would be, in a practical sense, a 
great addition to our present means of information upon 
these important topics; and there are others again that would 

• 

, 

• , 
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enlighten us as illustrations and analogies in new cases in 
the common law. 

Believe me, with the highest respect, 
Truly your obliged friend and servant, 

JOSEPH STORY • 

• 

The political disturbances, which occurred at this time 
, 

in Rhode Island, and are alluded to in the following let-
ters, were briefly these: A large party) opposed to the 

. property qualification of voters required by the old char~ 
, 

tel' of Charles II., wh~ich was still in force, and claim-
ing a free suffrage of all the people in their elections, 
called a convention, at which, in defiance.·of the lcLws, a 

, 

new constitution was adopted, under the provisivns of 
which Thomas Dorr was elected Governor. To enforce 
this self-constituted government, arms were taken up 
against the State, and affairs wore so threatening an 
aspect, 'that a requisition was made on the President to 
protect the established authorities aga.inst "domestic 
violence." No such assistance, however, was ultimately 
necessary, the insulTection being promptly and satis­
factorily put down by the State. But it was rather 
the mode in which the free-suffrage party attempted to 
enforce their views, than the views themselves, which 
roused the opposition of the people; and It was gene­
rally considered advisable that a change in the old charter 
should be made, so as to extend the right of voting. 
Under these circumstances a new constitution was pro­
posed to the legislature, altering the charter in this re- ' 
spect; and, ,though strongly opposed' at' first by the 

• 

friends of, the, old 'system, .was . finally· adopted. The 
• 

pamphlet of Judge Pitman, spoken of. in these letters, 
• • 

advocated the views of the law and order party . 
• 

• 
• 

• 

• 

• 
, 
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TO lION. JUDGE PITMAN. 

Washington, February 10, 1842. 
My DEAR Sm: 

I had the pleasure of receiving your letter by Mr. Greene. 
Owing to my being confined to my bed by severe indisposi­
tion for several days, I did not see him, nor receive your 
pamphlets until a week after his arrival. I read over your 
pamphlet carefully, and think it perfectly sound and just in 
its appeals to the good sense of the people of Rhode Island. 
If ever there was a case that called upon a judge to write 
and speak openly and publicly, it was the very case then 

,.-:. be;(ore you. The Constitution of Rhode Island was to be 
overturned by a self-created body, and I know no duty more 
sacred in every citizen than upon such an emergency to come 
forth and resist, by all the just and moral means in his power, 
such proceedings. I do not" well see how your reasoning is 
to be met or censured. Mr. Goddard's article, too, is excel­
lent, and written in the right spirit. I trust that those who· . 
have been found" faithful among the faithless," will yet suc- -
ceed in saving your State from having all its best'institutions 
shaken, if not destroyed, by the free-suffrage party. What 
is a Republican government worth if an unauthorized body 
may thus make, promulgate, and compel obedience to a Con­
stitution at its own mere will and pleasure? 

The Bankrupt Act has had a breathing-spell left for it. 
How long it will be suffered to live I cannot tell. But if 
Congress will leave the Courts to carry it into effect, I firmly 
believe that it will become a most useful and salutary law . 

• 

I, at least, will do all I can to give it a fair operation, and a 
cheap one. . . . 

I have stolen a few hasty moments to write you, and can 
now only add, with my kindest regards to aU the family, that, 

• 

I am most truly and affectionately yours, 
JOSEPH STORY • 

-• 

• .. . 

• 
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'fO lION. JUDGE PITlIIA~. 

My DEAR SIR: 
Cambridge, Apri11st, 1842. 

I have the pleasure to acknowledge your letter of the 30th 
ult. In rp,spect to the case of the alien soldier, asking for a 
writ of habeas corpus to discharge him from the service on 
account of alienage, I can only say that no such case has 
ever come before me since my appointment on the Bench. 
I have not had time to examine the laws respecting the army 
critically, but I presume you have. Unless some positive, 
clear, and unequivocal clause exists prohibiting such enlist­
ment, there is certainly no ground for discharging the party 
as an alien. I have looked into the eleventh section of the 
Act of 1802, and no prohibition there exists. It merely gives 
a bounty for the enlistment of citizens as a premium, and 
that may 'Yell be as a matter of policy to encourage the en­
listment of citizens, without prohibiting that of foreigners. 
The military establishments of most nations do, I believe, 
either directly or indirectly, allow the enlistment of foreigners, 
and it is notorious that during our late war with Eilgland, 
many were in our service, even English subjects; 1101' do I 
know that it was ever doubted that foreigners might be en­
listed into our service. I dare say at the present time many 
hundreds of them are in our service. The taking the oath of 

, 

allegiance to the United States does not prevent such enlfst-
ment, for it merely subjects him to a double allegiance, if our 
country and his should actually be at war, but no conflict 
can arise if he be °a foreigner of a nati.on with whi<4h we are 
at peace', On the whole, then, unless some positive prohibi­
tion exists, I do not see how the Courts of the United States 
can pronounce the enlistment unlawful. Beside, I entertain 

--
great doubts whether any man who is of full age, and has 
voluntarily enlisted, without stating his alienage, ought to be 
admitted, after receiving the pay of the government, to set up 
his own act, in jraude legis, as a ground of his discharge. .If 

• 

-

" 

, 

, 

-

• 

, 
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• 

he . chose to enlist, he took the consequences; ~nd I have 
difficulty now in saying that he can avoid his contract by 
showing that he ought not to have been enlisted. 

You refer to the case of a discharge recently directed by a 
Virginia magistrate, of an alien under a habeas C01"]JltS, upon 
this very ground. Upon a question growing out of the Con­
stitution and laws of the United States, the decision of a 
State magistrate is not, and ought not to be of any great 
authority; and that of a 'State magistrate of Virginia may 
well be supposed to be less aut.horitative upon such a subject, 
from their known habits and doctrines of construction 01 the 
Constitution and laws of the United States. Cases of this 
sort belong peculiarly to the Judges of the United States, and 
ought, as I think, to be exclusively cognizable by them. 

I confess that I was not prepared for the late events in 
Rhode Island. I supposed it in the highest degree probable 
that the new Constitution would have been adopted by the 
people, although I thought it possible it might not. It ap­
pears to me that the great mistake was to leave every thing 
to take care of itself until the last hour. Your Legislature, a 
year ago, ought to have passed laws, making it a crimE; for 
any self-created convention to frame a Constitution for the 
Stat.e; and thus to have stopped the affair in the bud. As it 
is, I think the friends of the old charter have acted excessively 
unwisely, not to say excessively wrong, by not voting for the 
new Constitution, not as the best in itself, but as the most 
practicable security under existing circumstances. They ought 
to have foreseen that under the divided state of public opinion, 
an:irchy, or the other Constitution might triumph. Unless 
they are prepared to go the full length of now resisting by 
.force the free suffrage Constitution, and the Legislature will 
pass laws to enforce the rights of the old government, and to 
punish thode who shall attempt to organize a new govern­
ment, it seems almost madness to hope for any security, and 
the folly of voting against the new Constitution was and is 
enormous. Every t~ing, therefore, rests with your Legisla- . 

• 

• 

• 
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ture. They must go resolutely, boldly, and bravely to work. 
If they hesitate, they are lost, and the charter is gone. The 
Legislature have a right to call upon the President to protect 
the government against "domestic violence," under the Con­
stitution of the United States, and the President may then' 
issuc his proclan;ation. But, unless the Legisl.at.ure ask it, 01' 

the Executive, when the Legislature is not in session, I know 
of no authority in the President to do any thing. Why may 
not your Legislature again submit the Constitution to the 
people, upon the ground of the smallness of the majority 
against it, and ,vith a view to reexamine its merits under 
this ne\v and most portentous aspect of things? 

I could say"much more, but I do not know whether the 
questions may '~ot yet come before us in some shape judi. 
cially, and therefore forbear. . 

Believe me, most truly and affectionately, your friend, 
JOSEPH STORY. 

To lIon. Ezekiel Bacon, my father thus writes, with 
all the warmth of a friendship which looked back to 
early days:-

, 

1I[y DEAR Sm: 

TO lION. EZEKIEL BACON. 

_. 
- -- --

Cambridge, April 30th, 1842. 

. . . We are growing old together, and although 
my active pursuits, crowded as my life is with public and 
private cares, leaves me but little time to indulge 'Tn the ve1n 
of thoughts and feelings which your poetry so beautifully 
indicates, yet you would do me injustice if you supposed 
that my heart rested on earthly ambition or earthly objects . 

• 

I have lived too long not to know, and to know deeply, the 
truth ~of that Scripture preacher, "Vanity of vanities, all is 

• 

vanity," although, certainly, all is not" vexation of spirit." In 
truth, I can no longer sigh after wealth, or office, or public 

• 

• 

, 

, 
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honors; not, indeed, that I am indifferent to them, but I 
understand their true value. I know that I am approach­
ing the end of human life and human excitement; and my 
thoughts turn with great frequency and earnest hope to an­
other world, where I trust that you and I may meet" through 
the mercy of God, with an immortality of happiness. 

I entirely concur with you in your estimate of Mr. Madi­
son his private virtues, his extraordinary talents, his com­
prehensive and statesman-like views. To him and Hamilton 
I think we are nainly indebted for the Constitution of the 
United States, and in wisdom I have long been accustomed 
to place him before Jefferson. You and I know some,thing 
more of each of them in trying times, than the common poli­
ticians of our day can possibly arrive at. I wish some one 
who was perfectly fitted for the task5 would write a full and 
accuratp. biography of Madison. I fear that it can hardly be 
done now;,Jor the men who best appreciated his excellences 
have nearly all passed away. What shado\vs we are! 

• • • • • • 

Give my kind regards to your family, and believe'me, most 
truly and affectionately your friend, 

JOSEPH STORY. 

, TO nON. EZEKIEL BACON • 

• 
Cambridge, July 30th, 1842. 

My DEAR Sm: 
Few things could have been more gratifying to me than 

to receive your kind letter a few days ago, and yesterday the 
volume of your poem~which you have, with so much affec­
tionate kindness, dedicated to m'e. It is a source of great 
pride and pleasure to me" not merely from its expressions of 

/' respect for my public character, (which I am aware is easily 
over-estimated) but from its being from an old friend, with 
whom I have lived so many years, more than half the life of 
man, with such an entire confidence in his character, talents, 

.. 

. 
, 
, 
, 
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and virtues, uninterrupted, notwHhstallding the distances of 
time and place, by the slightest coolness or reserve. 'ro me, 
such a tribute, under such eircumstances, would be doubly 
dear; and from you in particular it has a value as great as 
any human being could confer on me. } have lived long 

, ' ' 
enough to know too many of the mutatiollS of private and l:~:<' 
public friendships, and the changes of men and things, not 
to be sensible what a rare comfort it is to approach the close 
of life, and feel, from the bottom of my heart, that I retain the 

• 

carly friendships which I formed, not merely with the same 
feelings with which they began, but with the consciousness 
that they have now acquired a solid growth which seems 
almost beyond the reach of accident. . . . 

It may seem somcwhat strange, to careless observers, that 
one whose spirits arc so buoyant as mine naturally are, and 
\vhose labors so incessant, should yet far more relish melan­
choly poetry than any other, and read more of it. Young 
\vas a favorite of my youth, CO\vper ever has been by his 
side, and Crabbe continues to be to mc" a severe but true 
teacher of life and manners and morals. . . . 

l\Iost affectionately your friend, 
JOSEPH STORY. 

The volume of poems, alluiiec1 to in the foregoing let­
ter, was entitled" Recreations of a Sick Room," and is 

• 

in a very melancholy vein. In a subsequent letter to 
~Ir. Bacon, dated July 6th, 1844, my father says, _. 

• • 

" I begin to suspect that both of us belong to the old school 
of poetry, which the young men now h'eat as a mere piece of 
antiquity, historically well enough, but by-gone. It may be 
so, but I still cling to Dryden and Pope and Gray and Gold-· 
smith and Johnson, as my standards." 

~Iy father's favorite poets were Gray and Pope. The 
nice wit, the terse epigrammatic point, the polished COll-

VOL. II. r.36 
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pliment of Pope, and the elaborated diction and classic 
spirit of G ray, had for him greater charms than the mu­
sical elegance of Spenser, or the naive and vigorous na­
ture of Chaucer. lIe delighted in the simplicity and 
quiet flow of Goldsmith and Cowper, and Crabbe's stern 
l)ictures 'were to his taste. Of nlore modern poets, Burns 
and Byron were his favorites. 'Vordsworth he thought too 

• • 
tame, Shelley too visionary; Coleridge, and some poems 
of Tennyson he admired. I think, however, his favorite 
poem of all in the English language was Gray's Elegy in 
a Country Churchyard. Another poem, which he used 
frequently to repeat with pleasure, was ~Iason's Elegy on 
Lady Coventry, the first part of which he admired. 'Of 
the most modern poets he read little and liked little,­
his affections were with those whonl he had Tead in his 
youth, wit~l what he caned the purer and simpler class 
of poets. The didactic school had, as was natural, the 
greatest charm for him, l)ut he also delighted in the ner­
vous old English ballads. Poetry he loved to read, and 
to write to.the last. lIe found in it a solace for gloom, , 

a relaxation from toil, an unobtrusive and ever-ready 
fHend. Virgil was his favorite of the Latin poets, and 
he never travelled without a little pocket-edition, which 

. ' .. 
is marked all 'over by him. 

In his Autobiographical Letter to me, he says, on this 
subject,-

"Though no longer a votary, I delight to visit the haunts 
of poetry, to listen to the lofty strains of the great masters of . 
the lyre, to gaze on the magnificent structures reared by her 
worshippers, and to catch a transient inspiration, while rov­
ing abroad through nature. 



• 
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I feel the gales, that round me blow, 
A momentary bliss bestow, 
As waving wide their gladsome wing, 
My weary soul they seem to soothe, 
And redolent of joy and youth, 
To breathe It second spring . 

• 

, 
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" But, to drop metaphor, I still continuc to relish poctry 
and fiction with a ,\varm and vigorous love, not, indeed, in 
the daily outpourings of modern poets, but in the works of 
the great classics of our langnage, of :Milton, and Shakspeare, 
and Dryden, and Pope, and Thomson, and Gray, and Gold­
smith, and others of that true school of immortal verse. Of 
the more modern poets my principal favorites are Cowper 
and Crabbe, thc former for his singular beauty and simpli-

• 

city of thought and language, and severe truth of morals, the 
latter for his almost supernatural illustrations of the human 
character in all its nicest shades and most secret workings." 

• 

• 

• 

I 



CHAPTER XI . • 

rnOFESSOIUAL AND JeDICIAL LIFE. 

FOR:\fATIO~~ OF A SOCllny OF THE Au:ann OF HARYAtH) USIVERSITY 

"" ORATION BY MY l"A'fHJ-:R .. EXTRACT BANKRUPT A{"T COMES 

INTO OPERATION Jt"lJGMENT (Hr I1' "Ex PARTE FOSTER"·" 

LETTERS FROM MR. JrS'1'ICE COU:RIJ1GE AND LORD CAMPUELL . 

ILL Ih:AvrH LETTER e:i na: CA!'\E8 (W LA th:'UNJo3 EUH£S .. lE AND 

PRlGG v. THE COMMONWEAI.TII OF PENNSYLVANIA RIGHT OF IN­
STRl.'C'l'lON Pem,ICATlON OF COMMENTARIES ON BiLLS OF Ex­
CHANGE I"REFACE OPIXIONS OF FOREIGN JOrRNAIJS LJ.:TTERS 

FROM MR. JUSTICE PATTESON AND Mn. JUSTICE COU:RIDGE Dlml­
CATION PRO,fECTS A VISIT '1'0 ENGLAND CORRESPONDENCE RE­

LATINH TO I1' WITII 1\11\. EYERETT LETTER RELATING TO LADY 

Ih: \\,LEY'S CHARITY l>f.:A TH OF liON. MR.. LEGAHE TRIBl'TE TO 

Hl:M BY ~IY FATllEH LETTER RELATIN(J 1'0 IT. 

A Sl!BJECT which greatly interested my father at this 
time, was a scheme for the formation of a ~piety embrac­
ing all the Alumni Gf Harvard University, which should 
ha ve an annual meeting on commencement week. Hi­
therto the societies of the U ni versity had been more or 
less exclusive in their character, and my father's generous 
nature had often been pained to see well-grounded claims 
to fellowship rejected from motives of personai pique or 

- - - -

dislike. In establishing an associaHou, to which the sole 
qualification of membership should be graduation from 
the University, ~l' study within its walls, he hoped to 
create ttll. academic brotherhood, uninfluenced by per­
son.al riv-Allries wnd jealousies, which retuJ'uing annually 

• 

• 
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to the scenes' of student life, should there renew the 
friendships of the past, revivify the memories of vision­
ary hopes and fancies, and join in festal feelings, each 
with his yearly lessening company, that disbanded on 
the threshold of manhood. At my father's instance, and, 
principally through his personal efforts, such a society 
of the alumni was formed. In compliance with his 
'wishes, lIon. John Quincy Adams was made its l!resi-

• 

dent, and he himself accepted the place of Vice-Presi-
dent. Upon the declination of Mr. Adams to prepare' 
the opening discourse, my father, though greatly pressed 
by his various duties, consented to perform this office; 
and accordingly on the twenty-third of August, 1842, 

• 

he delivered the first oration before the society. It is 
conservative in its spirit, and is devoted to a considera­
tion of the literary tendencies and demands of the age. 
A paragraph, near the beginning, shows his views of the 
objects of this association. " 

"We are assembled here, for the first time, on an occa­
sion equally worthy of commemoration, and full of respon­
sible duties. We meet to celebrate the first anniversary of 
the society of all the Alumni of Harvard. 'We meet with· 
out any distinction of sect or party, of rank or profession, 
in church or in state, in literature or in science. We meet, 

, 

as a band of brothers, educated in the bosom of the same 
indulgent parent, and drinking from the same fountain, which 
has from the beginning poured forth its pure and sparkling 
streams of knowledge to give life and glory to our land. Cur 
feUo\vship is designed to be ' as it should be, , of the most 
-

liberal and comprehensive character, conceived in the spirit of 
catholic benevolence, asking no creed but the love of letters, 

, 

seeking no end but the encouragement of learning, and im-
posing no conditions which may lead to jealousy or ambi-

36 .. 
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tious strife. In short, we meet for peace and for union; to 
devote one day in the year to academical intercourse and the 
amenities of scholars. We would shake off from our feet the 
dust, gathered, not only in the by-ways and highways of life, 
but in the fervid race for public distinction. ·We would lay 
aside for the hour, the garlands and the palms, and the em­
blems of victory. Vlridesque Corona; et Palmc:e pretium vic-
tcribus." . 

The following letter, among other things, alludes to 
this discourse as being in press, and is interesting as 
showing his modest estimate of his own powers, and his 
cheerfulness of nature. 

• 

TO nON. EZEKIEL BACON. 

Cambridge, September 12th, 1842. 
My DEAR SIR: 

. . . :My discourse before the Alumni Society will 
be published in a few days, and I shall take pleasure in send­
hlg you a copy. I think that you will find most, if not all my 
views are conservative, and coincident with yours. Indeed, I . 
thought it unbecoming my age and position, to descend to 
flattery of our country, and determined to speak out the truth, 
at least as I thought it. 

You have kindly alluded to my success in life, and I can 
assure you, from the bottom of myheart, what deep gratitude 
I feel to a good Providence for so many blessings truiy unex­
pected by me, and which so many men whom I love and 
honor have not been so fortunate as to obtain. I am con­
scious that much has been ~he result of accident, (in our 1m­
man sense of the word) of lucky chances, and unexpected and 
u.nsought advantages, far, very far, beyond what I feel to be 
my deserts; and far, very far, from any thing that I ever 
imagined or hoped to obtain. I have indeed had my sor­
rows, but they have been more than counterbalanced by my 

• 
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varied blessings. All I pray for that it may teach me the 

•••• 

,/hesrblessing'-orlife, to learn ympathy for the distresses of 
./ others, and to lend my encouragement, however feeble, to 

aid the young, the enterprising, and the good. . . ". 
Yours, most truly and affectionately, 

JOSEPH STORY. 

During this year, the Bankrupt Act of 1841 came 
. into operation, and threw a great additional labor on the 

Circuit Court. The system of bankruptcy was entirely 
new; the questions arising unclor it were not well uncler­
stood; and the act required illustration and definition by 
judicial opinions. To its exposition my father devoted 
himself with great zeal, and wrote out a la.rge number of 
elaborate judgments. .Among these, may be mentioned 
the exhaustive judgment in "Ex parte Foster," (2 Story, 
R.) on the meaning of the clause in the Bankrupt Act _ .. "-' -
saving all liens, in which he went into a very full invest­
igation of the nature of equitable, common law, and mari-

• 

. time liens, and decided, that an attachment on mesne 
• 

process did not constitute a lien in the strict sense of 
that term. This labor was wholly additional to the 
ordinary business of the Court, and as the docket was 
crowded with cases under the bankrupt law, his utmost 
energy was required to dispose of them. 

The following complimentary letters from Mr. Justice 
Coleridge and Lord Campbell, are selected from those 
received during this year, relating to my father's Com­
mentaries : - / 

" 

• 

" 

• 
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TO nON. JOSEPH STORY. 

o. London, February 10th, 1842 . 
My DEAR Sm: 

• • • • • 

I can now speak, fro111 some knowledge, of all four"6f"your;" ->;;'", 

volumes. The Conflict of Laws I have read through, and 
the ot.her three, particularly the Law of Agency, I have had 
occasion to use very often, and I can sincerely, if I may 
without something like presumption, say every thing in their 
favor; but I may express to you what is more valuable than 
my own opinion, th~t I believe all English la\vyers arc of the 
same judgment. It is impossible, I think, for an English 
lawyer to read anyone of your books, without feeling, that 
the position of an American lawyer is, in many ~'espects, 
more favorable for an extended and scientific knowledge of 

• 

law, than that of an English la'wyer. The simple circum-
stance, that your Constitution forces international law on 
you, as an integral part of your studies, and that, by some­
thing almost a necessity, t.he study of the Roman law, is, 
in my opinion, an advantage far beyond that of l;ur superior 
accuracy (if we have it) in our own common law, acquired 
by the comparatively narrow range of our studies. This is 
especially so with a Judge; for, after all, the important thing 
is, how we use our knowledge, and this extended, liberal, and 
scientific study mus~ liberalize and enlarge the powers with 
which we use our knowledge of details. . 

Your faithful and much obliged servant, 
J. T. COLERI:DGE. 

TO PROFESSOH STORY. 

• London, September 21st, 1842 . 
My DEAR SIR: 

• • • • • • • 
" 

On my return from the Continent, where I have been 
since the prorogation of Parliament, I find the copy of yoU!' 

• 
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Miscellaneous Writings, which you have done me the favor 
• 

to present to me.' I beg you to accept my warmest acknow-
ledgments for this mark of your esteem.' My library is now 
enriched with the whole of your published works. I survey, 
with increased astonishment, your extensive, minute, exact, 
and familiar knowledge of English legal writers in every 
department of the law. A similar testimony to your juridical 
learning, I make no doubt, would be offered by the lawyers 
of France and Germany, as well as of America, and we should 
all concur in placing you at the head of the jurists of the 
present age. 

I should particularly thank you for your treatise on Equity. 
When appointed Chancellor of Ireland, I sedulously devoted 
myself to it, and guided by it, I trust I should have been 
able satisfactorily to discharge the duties of my office, if 
political events had not suddenly reduced me to a private 
station. I may mention, as a curious anecdote, that when I 
went ove:J; to Dublin, I omitted, in the first instance, to obtain 
the Queen's sign manual, authorizing me to act in lunacy, 
and on this point, so peculiarly English, I found much more 
information in your book, than ill any English pUblication. 

With the highest respect, 
I remain, yours, most faithfully, 

CAMPBELL. 

:Meantime the Law School grew very rapidly, and the 
number of students had increased to one hundred and 
twenty. With this growth the labor of my father in 

" 
some degree corresponded. Very little leisure was now 
at his disposal, and whatever he could command he 
bestowed upon the composition of a work on Bills of . 
Exchange. But when he had nearly finished it, his 
health broke down under the accumulation of labors, 
and he was seriously ill in November. From this attack 

• 
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he recovered very slowly, and in consequence of his ill 
health he was persuaded, greatly against his own incli­
nation, to absent himself from Vvashington and to avoid 
all judicial duties during the winter. Against the ad-

• 

vice of his physicians and friends, he kept his· trunk 
packed for about ten days, hoping to gain sufficient 
strength to enable him to go to 'Vashington, so unwil· 
ling was he to avoid the labors of his office; but just 
as he was on the eve of departure, a relapse warned him 
that it would be dangerous to proceed, and he finally 
consented to remain at home. This was the only ses­
sion of the Supreme Court which he did not attend from 
the time of his appointment, in 1812, to his death, a 
period of thirty-three years. 

Iris ill health also forced him, during this winter, 
• 

partially to intermit his exercises at the Law School, 
and Charles Sumner, Esq., assumed, for tho time, his 
duties, performing them with great ability and success. 

The following letters, written during the latter part of 
this year and the beginning of the next, give an account 
of his health and allude to the question of Slavery. 

f 

TO nON. EZEKIEL BACON. 

Cambridge, November 19, 1842. 
My DEAR Sm: 

I'should long since have thanked you for your late letters, 
and their pleasant and interesting accompaniments, if I had 
not been seriously indisposed. In truth, I have been so much 
and so constantly overworked for a long time that my health 
entirely sunk under my efforts, and I was constant.ly on the 
brink of a typhus fever without knowing it, and was obliged 
to send for my physician, who ordered total abstinence from 

.. . 
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all labor ; and under his direction and medicines I am now, 
after three weeks' confinement, going about again, but am 
still feeble. . . . 

I regret that I did not see 1\'11'. Kirklalfd ',v-hen he called 
at my house, being then engaged in a lecture at the Law 

• 

School almost for the first time for a montIl. 
The case decided by me, touching the slave trade being 

piracy, was La Jeune Eugenie, reported in 2 Mason's R. 409, 
in 1822. I there held, that abstractly consider;d, the African 
slave trade was contrary to the Law of Natiolls, and ·-that ...­
unless the municipal law of France authorized it, the owner 
of a French ship could not, in American courts, vindicate 
any title to the ownership of such ship, if engaged in the 
slave trade. My decision was ovei'ruled in the Supreme 
Court in the case of the Antelope, but I always thought that 
I was right, and eontinue to think so. The case of the Eu-
genie was printed at the time in a pamphlet. I have mislaid 
my copy of it, and if I ever can find one among all my friends 
or in any bookstore, I will send you one. However, I shall 
never hesitate to do my duty as a Judge, under the Consti­
tution and laws of the United States, be the coilsequences 
what they may. That Constitution I have sworn to sup-
port, and I cannot forget or repudiate my solemn obligations 
at pleasure. You know full well that I have ever been op-
posed to slavery. But I take my standard of duty as a Judge 
from the Constitution. . . . 

Pray do not for a moment imagine that I am not atten­
tive to all your kind communications, because I do not an­
swer them; for I have so little leisure that I can scarcely 
find time to answer letters of urgent business. 

Believe me, most truly and affectionately yours, 
, 

JOSEPH STORY • 

• 

, . 
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TO nON. MR. JUSTICE MCLEAN. 

Cambridge, February 9th, 1843. 
My DEAR Sm: . 

. . . ]\,Iy heJ,tlth continues to grow better, although 
from my debility the p\ogress is very slow and tedious. My 
physician encourages me to believe that I shall ultimately be 
restor~d to as good a state of health as I have been in for 
nlany years past; but that abstinence from mental labor is a 
si'ne qua non; so that I begin greatly to doubt whether I 
ought to join the Court the present term; unless, indeed, I 
shall be thoroughly well within a short time, the experiment 
will be worse than useless. 

It has occurred to me several times to ask you to give me, 
for the use of the Law School, your copies of the printed 
Reports of this term; it will be a great aid and assistance to 
the students; and please to make an entry on each, whether 
judgment was affirmed or reversed. 

I would write more but I feel already fatigued by my 
present effort. Pray give my kindest regards to Dr. Sewall 
and Mrs. Brown, and assure Dr. S. that I feel deeply indebted 
for his interest in my health and his invitation to accompany 
him to England. If my health should not be completely 
restored in the spring, I am not sure that I shall not be 
tempted to take passage with him in the steamer. 

Believe me, most truly and affectionate1y, 
\ Your friend, , 
I JOSEPH STORY. 

/ 
J 

TO RON. JOIL.'{ l\I. DERRIEN. 

Cambridge, February 14th, 1843. 
My DEAR Sm: 

I should long since have thanked youJor the copy of your 
address to the people of Georgia, if I had not been prevented 

• 

by my protracted ill health, and the hope that I might per-

• 

• 
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son ally present my thanks to you. I am now in some mea­
sure restored to health, but not so far as to enable me to re­
sume my business. But I am unwilling any longer to ap­
pear to have been wanting in a suitable acknowledgment 
for your kindness. I read your address with unfeigned satis­
faction. It was in every respect worthy of yourself and of 
your principles, and I heartily concur in your powerful, and, 
in my judgment, conclusive rcasoning on all the topics which 
you h~_ve discussed. 1\'1y only regret is that the address is 
not put into a pamphlet form, so as to be capable of a more 
enduring mode of preservation. Your argument upon what 
is called the "Right of Instruction," is exceedingly cogent, 
and, as I think, unanswcrable. If ever my ·book on the Con­
stitution shall reach another edition, I mean to extract the 
passage and use it in that work. I have laid aside the news­
paper for this purpose, among my choice collections. 

There are several topics, upon which I wished to make 
some suggestions to you, such as the Bankrupt Act, but I 
have not as yet strength enough to spare to venture on 
them. 

• 

Believe me, with the highest respcct, most truly your 
obliged friend, . 

JOSEPH STORY. 

• TO J. J. 'V'ILKINSON, ESQ . 

Cambridge, May 13th, 1843. 
My DEAR SIR: 

lowe you an apology for not having before answered 
your kind and interesting letter of the 10th of November 

• 

last. It reached me in due season, but at a period when I 
was suffering under a severe illness, from which I recovered 

• 

after some time; but I was imprudent enough to engage 
again in my professional and judicial duties too early, and 
thereby encountered a relapse, from whieh I am hardly yet 
entirely well. I had no specific disease, except great debility 
arising from overworking. I was reduced to the brinkofa 

VOL. II. 3i 
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typhus fever, from which I had a very narrow escape, and 
which might have been fatal to me. I am still under the 
care of a physician, and abst.aiu from all judicial duties. I 
shall not resume them until the autumn, when I have every 
reason to believe that I shall be in sound health. . . . 

In respect to :Mr. Tidd, I am proud to say, that I possess a 
copy of all his works in the latest editions; the old Practice, 
and the Supplements, and the new Practice. For more than 
forty years his works have been my study, and it affords me 
the sincerest pleasure to Imow that he still lives to enjoy his 
well·earned fame, which I am persuaded will descend to fu­
hue generations. Under these circumstances, I have no right 
to avail myself of his offer, though most kind, to present me 
a copy of the latest edition of his works. And yet I must 
confess that a donation of them, with his autograph in the 
fly page, would be more gratifying to me as a lover of the 
law and its venerable dignitary, than any other present which 
could be offered to me of the most costly form. I delight to 
dwell on the recollections of the instru.ctors of my youth; 
and to no one more than 1\1r. Tidd, do lowe great obliga­
tions. 

Believe me, with the highest respect, truly your most 
obliged friend, 

JOSEPH STORY. 

l\leanwhile, whatever time my father could devote 
to labor was spent on his Commentaries on Bins of Ex­
change, which was printed early in the year 1843, and 
constituted another most valuable donation to the profes­
siop.. In the treatment of this work, he adopted a new 
plan of writing a distinct treatise on Bills of Exch~llge, 

• 

instead of confusing it with the doctrines applicable to 
Promissory Notes, as had previously been done in the 
principal works on this subject. The reasons which 
induced him to adopt this plan he thus states in his 
preface :-
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" In presenting the present work to the indulgent conside­
ration of the public, a few cxpla'natory remarks may seem 
necessary, inasmuch as the plan essentially differs from that 
adopted by all the English elementary writers upon thc same 
subject. rrhe subject of Bills of Exchange is here treated 
enti.rely distinct from that of Promissory Notes and other 
Negotiable Securities of a Idl1dred nature. I am aware, that 
many of thc principles of the latter arc strictly applicable 
to the former; and that, therefore, it may, at first view, be 
thought a supcrfluous labor, as well as an unnecessary repeti­
tion, to discuss them at large in separate volumes. In truth, 
my attention was first attracted to the great practical incon­
venience of uniting and intermixing the doctrines respecting 
Bills of Exchange and Promissory Notes in one and the same 
treatise, in the course of my instruction of the law students 

, 

in Harvard' University. 'l'he excellent work of Mr. Baron 
Bayley is used in our lectures as a text-book; and, as is well 
known, the doctrines concerning Bills of Exchange, and those 
concerning Promissory Notes, are in that work universally 
intermixed with each other, and the illustrations of those doc­
trines are constantly and indiscriminately drawn from each 
sOl;rce, although they sometimes apply, not only with varied 
force, but also in an opposite manner; so that it is often 
found very difficult to make students completely understand 
the reasons, either for thc coincidences, or the diversities. 
Besides, although many of the doctrines belonging to Bills 
of Exchange are equally applicable to Promissory Notes, 
with morE{ or less qualifications and limitations, yet there are 

........ 4 

many doctrines peculiar to each of them, which cannot, with-
out some violence to a just 9istribution and orderly arrange­
ment of the materials find any appropriate place and con·, 
nection in both. And I cannot but persuade myself, that 
some of the difficulties, which occasionally present themselves 
in the arguments at the bar upon these topics, arise from the 
confusion necessarily incident to the practice of thus blending 
authorities and doctrines, which, however cogent in them-

• 

- , . -

• 

• 

• 
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selves, often have but a remote bearing upon, or analogy to, 
the points directly in controversy in the case before the 
court. 

"The plan, therefore, which I have adopted, is, to discuss 
the whole law, relating to Bills of Exchange, in the present 
volume, as a separate and independent treatise; and in 
another volume to present to the learned reader a full review, 
in a similar method, of the whole law relating to Promissory 
Notes, Checks, and other Negotiable Instruments of a ldn­
dred character. In executing this plan, I have availed myself 
freely of all the English Treatises extant upon the same 
subject, and especially of the work of Mr. Baron Bayley, which 

• 

contains a full colI ~ction of the most important cases, and 
that of IVIr. Chitty, ... vhich ;'3 very valuable from his great 
practical experience and familiar knowledge of the authori­
ties; and I have occasionally made extracts from the crowded 
pages of the latter, to illustrate more fully than the brevity of 
my own text would allow, some doctrines and distinctions of 
an important nature. I have also extended my researches 
into Foreign Jurisprudence, and I have examined the works 
of some of the most distinguished foreign Jurists, and espe-

• 
cially the writings of Savary, Pothier, Pardessus: and Hei-
neccius. They are highly useful in stating general principles, 
but rarely extend their discussions into the more minute 
ramifications of those principles, which enter into the practi­
cal details of the daily business of commercial life. They 
expound the theory, and often discuss the abstract propriety, 
of particular rules and exceptions; and awaken a spirit of 
inquiry, although, perhaps, they do not always satisfy our 
judgment by their results. But it is to the elaborate judg­
ments of the tribunals of England, that we must look for the 
most copious, exact, and minute instruction upon this im­
portant subject, and for thorough practical adaptations of 
general principles to the varied exigencies of human life, and 
the due administration of civil justice. America received 
from the parent country the materials, out of which she has 
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constructed her own system of Commercial Jul'isprudence, 
and her labors have, as we trust, added to the common stock 

• 

some valuable illustrations, and some solid doctrines. If the 
r . ., 

remark of Scaccia, made 1110re than two hundred years ago, 
" in the comparative infancy of commerce, was then true, it .. "', 

applies with far more force to UR in the present age. Quini-
rna, Cambia, adeo sunt Reipublicre utilia et necessaria, ut si 
Cambia cessarent, omnia pene mercaturrn ollicia llissipa-

" renttl1~< ac destituel'entur." 1 

This work was very favorably recei vecl by the profes­
sion, hoth at home and abroad, and was at once translated 
into German. Chancellor I{ent, in his Commentaries, 
(vol. 3, p. 127,) speaks of it as "the most elaborate and 
complete treatise extant on the elementary principles of 
the subject. It is full and methodical, and executed 
with his masterly ability;" and the Revue Etrangere, 
speaking of it, says: "TIns work has been considered, 
both in the United States, Enghnd, and Germany, as one 
of the most important which have appeared on the sub­
ject. ~lr. Story has explained, in a clear and precise 
manner, the developments which have taken place in the 
law of Bills of Exchange, and on every point he has 
given distinct principles, drawn from the nature of life 
and the necessities of trade. lIis emjnently practical 
tact has enabled him .to lay his finger upon the essential 
points." 

This work was dedicated to lIon. Simon Greenleaf, 
with the following letter:-

1 Scaccia, Tract. de Comm. § 1, Quest. 6, § 14, p. 130, (edit. 1664.) 
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TO nON. SIMON GREENLEAF, LL. D. 

• 
Cambl~dge, Janua.ry 2d, 1843 . 

:My DEAR Sm: 

It was my original intention to dedicate to you the entire 
collection of my Juridical Works, when ..... my .labors in the 
Dane Professorship should be completed. But advancing 
years admonish me, that the term of my life may not be so 
far prolonged, as to enable me to reach the full consumma­
tion of my purposes. I avail myself, therefore, of the oppor­
tunity of dedicating this work to you, as a memorial of our 
long, uninterrupted, and confidential friendship. We have 
been coadjutors in the instructions of the La.w Department 
of Harvard University for no brief period of time, and have 
united, heart and hand, in our endeavors to promote its pros­
perity and enlarge its usefulness. I can bear full testimony 
to the eminent ability, the unwearied diligence, the ample 

• 

learning, and the conscientious fidelity, with which you have 
performed all your official duties. The general voice of the 
public has already awarded to you that tribute of praise, 

. which never fails, first or last, to attend upon high desert; 
and to the Royall Professor may be emphatically applied the . 
language of Cicero; Is et ipse, scripsit multa prmcla'l'e, et docuit 
alios." That you may long continue to occupy the Professo­
rial chair with distinguished honor, and add to a reputation, 
already reposing on the most solid foundations, is the earnest 
wish of 

Your affectionate friend, 
JOSEPH STORY. 

The following letters relate to this work:-
-

• 
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TO nO::N. MR. JU'STICE STORY • 

33 Bcuford Square, London, 
April 17th, 1843. 
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On my return from the Circuit, I find upon my table, from 
your publisher, a copy of your late work on Bills of Exchange, 
for which I beg you to accept my most hearty thanks. It is 
a valuable addition to those works, for vvhich we in England, 

• 

and all the civilized world, are deeply indebted to you. 
With the highest respect, I subscribe myself, 

Yours, very sincerely, 

DEAR SIR: 

J. PATTESON. 

TO nO::N. l\IR. JUSTICE STORY. 

Montague Place, Bedford Square, 
May 1st, 1843. 

I am very desirous of assuring you how thankful I am for 
your sending me this new work, (Bills of Exchange) and also 
of joining in the general'>- feeling of acknowledgment which 
all lawyers must entertain towards you for your most valua­
ble contributions to our ,library. A comparison with your 
course is not very flattering, I must admit, to your prethren 

• 

on the English Bench; we are, it is true, very much en-
grossed by practice before we are made Judges, and by our 
duties afterwards; perhaps somewhat more so than is your 
lot in America. Still, that will not account for the whole 
difference between us. . . . 

I must not pretend, for the reasons which have delayed my 
writing, to have found time as yet for reading the treatise on 
the Law of Bills of Exchange. I have only skimmed the 
heads of the chapters to see the frame of it, which, as far as I 
can venture to give an opinion, seems just what it should 
have 'been. I shall soon, at all events by reference, if not 
by immediately reading it through,' know it better; and I 

, 
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doubt not to find it what I may unfeignedly say I have 
hitherto found all your works to be, cleal' and copious, rich in 
authorities from many and various sources, always very un­
pretendingly set fmth and well arranged. You have made 
good use of that advantage over English lawyers which 
American lawyers always must have ' that the federal con­
stitution of your commonwealth makes you necessarily fami­
liar with International Law, while their peculiarities bring 
you also into contact with the Civil La\y.. The want of these 

. cannot fail to make our legal knowledge less scientific than 
it ought to be. 

Your faithful and much obliged servant, 
J. T .. COLERIDGE • 

• 

To this last letter my father sent the following an-
• 

swer: -
. 

TO HON. MR. JUSTICE COLERIDGE. 

Cambridge, June 1st: 1843 . 
• 

DEAR SIR: 
• 

. . . I need not say how gratifying to me has been 
the approbation which my works have received from the 
Judges of England, and· how ambitious it makes me to en­
deavor in future editions, if the public should continue to 
receive them with indulgence, the better to deserve it. No 
one, indeed, is more conscious of their defects than myself, 
but so completely is my time occupied by varied and increas­
ing professional and judicial duties, that I am unable to com­
mand leisure to. correct them, which I most earnestly desire 
to do. My health has been already seriously impaired by 
overworking, and I am but just recovered from a protracted 
illness, arising solely from this cause, which brought me to 
the brink of a typhus fever; from which I narrowly escaped~ 
I am now reposing from labor, with a view'to give entire 

• 

confirmation to my health. 
I have read the whole of the proceedings in the trial of 

• 

• • • 
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McNaughten with great interest. The doctrines maintained 
by the Court, as well as ~he verdict, seem to me, entirely satis­
factory and correct. Nor can I understand why the direction 

• 

of the Court, advising to an acquittal, can be for a moment 
deemed exceptionable, since, if a verdict of guilty had been 
pronounced, the duty of the Court upon the evidence would be 
plain, to direct a new trial. I have no doubt that the sensi­
tiveness of the public, as well as of the profession, on this 
subject, is in a good measure o\ving to the political and pub­
lic character of the murder, and the sad but constant specta­
cle in our Courts of Justice, of the plea of insanity being con­
stantly resorted to, and too often with undeserved success, as 
a shield and defence under desperate circumstances. I may:: 

• 

add, too, that the testimony of physicians on this subject, I 

and, indeed, on many others, is so loose, unsatisfactory, and 
sometimes so visionary and theoretical, that I have become ha- j 

bitually distrustful of it. And I cannot but entertain sincere , 
doubts whether their opinions, as opinions, as to the question 
of insanity or not, ought to be admissible as evidence. In 
McNaughten's case it was not objected to, and, thetefore, 
could not but have some weight, both with the Court and 
the jury. Since, however, the doctrine has been so much 
discussed in the House of Lords, I do hope that the Judges 
mIl be called upon to define, as far as they may, what is in 
point of law to be deemed insanity; for the language of some 
of the Judges in different cases admits of various interpreta­
tions, if not of distressing doubts. 

I congratulate you .upon the Ashburton treaty, so honora­
ble to both countries, and I most sincerely join in the trjbutes 
of respect which the noble negotiator has received from both 

• 

Houses of uarliament. To preserVf~ peace~ between the two 
countries, I should have been prepa.red to submit to almost 
any sacrifice of territory, compatible with the honor of both 
countries, if called for. • . . 

I have the honor to remain, with the highest respect, truly 
yours, • 

• 

JOSEPH STORY. 

• 
• 
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In consequence of resuming his labors before his 
health was completely reestablished, my father suffered 
a relapse, which obliged him again to abandon all work. 
From this attack his Tecovery was very slow, and his 
sh'ength seemed so much impaired, that he was advised 

• 

by his physicians to take a sea yoyage; and as his friend 
Dr. Sewall was then projecting a visit to England, he 

, 

urged my father to accompany him. The scheme pro-
mised much pleasure. l\iy father had long wished to . 
visit England:, to view its time-honored places, and to 
meet its distinguished men, and he so far yielded to 
the suggestion of Dr. Sewall as to promise, in case his 
health did not materially improve before the steamer 
which was to carry his friend sailed, to take passage 
with him. In the anticipated happiness of this tour he 
indulged for a time, and yet he felt some reluctance to 
quit the re'gular habits and quiet enjoyments of home, 
and doubted whether the excitements of a visit to Eng­
land would not t:) of disservice to him. Contrm'y to his 
own expectations and to those of his friends, his health 

--, 

began soon to rally, and before Dr. Sewall sailed it had 
so much improved, that he abandoned the project and 
concluded to remain at home. The news of his intention, 
however, had traversed the ocean, and were received in 
England with warm expressions of interest and kind­
ness. Arrangements were there set on foot to receive 
him with distinction, and to give him a public dinner at 
Sergeants' Inn, a compliment which was very gratifying 

. to him. 
Upon receiving intelligence of his intended visit, Mr. 

Everett, the Minister of the United States in Eng~and, 
wrote the following very kind letter, forwarding invita-

• 

• 

, 

• 

, 
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tions to my fatlwr to dine from Lord Denman and Lord 
• 

Brougham. 
o 

'I'O JUDGE STORY. 

London, May 18th, 1843. 
My DEAR JUDGE: 

We arc all in great consternation at finding that you are 
not come by the "Britannia." I am fairly persecuted as :::. 
deluder. The cause is still more deplored than the fact. 
Lord Brougham, in inviting Lord Campbell to meet you at 
dinner on the 26th, said you were" the first jurist living." 
As this was said, without any suspicion that it would be 
repeated to me, :;tilliess to you, you must set it down as a 
sincere opinion. They proposed, in addition to more private 
honors, to give you a regular law dinner, at Sergeants' Inn. 

Pray, dear Judge, throw the vials out of the window, and 
come and taste a little of the "Viginti Annorum" of these 
not unsociable sages. 

You will get another parcel from me, which was meant to 
meet you at Liverpool. 

In great haste, faithfully and affectionately, yours, 
EDWARD EVERETT. 

o 

To this letter, the following answer was returned: . 

TO EDWARD EVERETT, ESQ. 

, 
Cambridge, June 14th, 1843. 

My DEAR SIR: 

L" I return you my sincere and hearty thanks for your kind 
letters which I received by the last steamer. You have de­
luded no one as to my expected visit to England, except by 
naturally placing confidence in the newspapers here, which 
announced my projected voyage long before it had seriously 
engaged my own thoughts. The truth is, that I was com· 

o 

pletely exhausted by overworking last year, and my strength 
was so entirely prostrated that I barely and narrowly escaped 

o 

o 

• 

o 

o 

• 

, 
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at the eleventh hour a typhus fever, from which, if ever, I 
should not probably have recovered for many months. For 
a long time my convalescence was completely at a. stand, 
and for montlu; I neither went forward nor backward. It 
was at this time that myoId Washington physician, Dr. 
Sewall, who was about to visit Europe, strenuously urged 
that I should accompany him; he intended to leave in the. 
beginning of IVlay, and my Boston physician, Dr. Shattuck, 
encouraged the project, and thought that if I did not grow 
better in the spring, a visit to Europe might be indispensa­
ble; but if I became decidedly better, it might not be expe­
dient for me to visit England, as, if I did, I should probably 
exhaust all my strength under the excitements of that glori­
ous country. I, therefore, did, in fact, make all my prelimi­
nary arrangements contingently; but always with the reserve 
that the experiment should proceed only in case of necessity. 
Things remained in this state until thc beginning of April, 
and I was then so nearly restored, and, indeed, so near to a 
state of sound health, that we all agreed it would not do 
for me to risk a relapse by a visit to England, which would 

- - - , 

be a source of constant and exhausting pleasure to me, and 
would, require the robustness of confirmed health to encoun­
ter. I gave up the scheme without reluctance, and I am 
fully persuaded that it was the only wise coursc for me to 
adopt. If I had concluded to go, I should have taxed your 
kindness to procure me suitable lodgings in London; and I 
actually at one time was so strongly impressed that I should _' 
be in London in May, that I was about to write you on the 
subject. My dreams of delight in such a visit to England, 
where so many of my deepest thoughts and feelings have 
long found a home, are for the present at an end and dis­
solved. into thin air. My health at this moment is nearly as 
firm as it has been for years, and I repose from judicial and 
professional labors rather to secure myself against a prema­
ture devotion to business than from positive necessity. I am 
" making hasie slowly/, to be thoroughly well . 

~ .. , 

• 



• 

• 

• 

lET. 63 - 65.] PROFESSORIAL AND JUDICIAL LIFE. 445 

. And now, my dear si~ after this somewhat tedious detail, 
let me give you my w~rmest thanks for your kind interest in 
me, and the kind offer of your services. I shall not easily 
forget them. Lord Brougham's and Lord Denman's invita~ 
tions were, indeed, most unexpected, and truly gratifying, 
from being so early and prompt. lowe them much for such 

---.. 
proffered hospitality to which I possess such slender claims. 

. --
And I confess that tears came into my eyes, such was my 
infirmity, on reading their ldnd notes. For a moment, I felt 
a severe pang that I was not on board the Britannia. I wish, 
if you should have a convenient opportunity, that you would 
do me t.he favor to communicate to them how highly I ap­
preciate the honor they intended me, and how sensibly I feel 
that it was but an overflow to a stranger of that thorough 
good-will, which lies at the bottom of the heart of every true 
English gentleman. I envy you the opportunity of meeting 
such men, at once an bonor to the literature, learning, and 
law of England. Would to God that I could see 'Vestmin~ 
ste,: Hall, and the Abbey, and the Houses of Parliament. A 
cluster of recollections belongs to them, almost unexampled 
in the history of t.he world. 

I rejoice that you have declined the mission to China. It 
would, after all, have been but an honorable banishment. 
You ~:re in the very position where you ought to be, and 
deserve to be, surrounded by all the interesting objects of 
" that land of scholars, and that nurse of arms." I am proud 
that America can in one of her own scholars show that he 

• 

not only can represent his country in the most exalted manner, 
but. that he can adorn her feasts and her festivals by his 
genius and eloquence. 

Pray, give my best regards to Mrs. Everett, and believe 
me, as ever, most truly and affectionately, your friend, 

. JOSEPH STORY. 

Ifhe following correspondence ensued between lVIr. 
Everett and my father. 
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-

• 

TO MR. JUSTICE STORY. 

London, June 1st, 1843. 
My DEAR JUDGE: 

I wrote you a hasty line, by the last steamer, to say how 
much regret had been oecasioned by your not arriving in the 
steamer, of the 1st May. At Lord Brougham's dinner, on 
the 26th, there were assembled to meet you, the Lord Chan­
cellor, Lords Denman, Campbell, Spencer, Lansdowne, ·Auk­
land, and Clarendon, Lord Chief Justice Tindal, Dr. Lushing~ 
ton, Sir Frederick Pollock, Mr. Austin, and one or two other 
gentlemen, with all of whom, your absence was a matter of 
emphatically expressed regret. The next day, at Lord Den­
man's, which was also a dinner got up for you, there were 
Lord Chancellor, Lords Abinger and Brougham, Baron Parke, 
Mr. Justice Wightman, Sir Frederick Pollock, and others. 
Baron Alderson, I am sorry to say, was absent, in COl1se~ 

quence of dangerous illness, from which, hO'wever, according 
to the papers, he is convalescent. A few-days ago, Mr. Jus­
tice Patteson, thinking you were in town. t a rumor to that 
effect having prevailed) called upon me to learn your address, 

• 

and to make the mme sure that you should not fail to be 
informed of his wish to pay. his respects to you, he left his 
card, and that of Mr. Justice Coleridge. I really think, 
however lightly you may deem of that" empty life in others' 
breath," called fame, that you must be gratified at the honor 
in which your name, character, and writings, are held in this 
country. And most devoutly do I wish you would (or could) 
come, and reap the harvest of your own sowing. For an, 
American Judge to be daily cited in the British Courts, from 
the highest of all, the Court of Parliament,. down; and to 
have his boo1{s alluded to as the proof, that certain branches 
of jurisprudence, and those the nobler ones, are more exten­
sively and successfully cultivated in America than in England, 

• 

• 

• 
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may well be regarded as an offset for the taunts of tourists 
and reviewers. 

I wish you would ever allow me to be of any use to you 
here; and I pray you believe me, my dear Judge, with sin-
cere attachment, . 

• • 

:My DEAR SIR: 

Your ancient, and faithful friend, 
EDWARD EVERETT. 

TO IrON. EDWARD EVERETT • 

Cambridge, June 26th, 1843. 

lowe you many thanks for your letter by the last steamer, 
containing an enumeration of the guests at the dinners of 
Lords Brougham and Denman. I need scarcely say how 
much I shou]d have felt myse]f honored by being present 
with such men; among the most distinguished for rank, 
character, and attainments, in the whole kingdom. I seem 
to myself, even at this distance, to have partaken and enjoyed 
their conversation and conviviality: as one invited to the 
pleasures of the fabled feasts of the gods. 

• • • • 

I have availed myself of the kindness of the Hon. Abbott 
Law1.'ence to hand you this letter. He visits England solely 
for his health, and without any political or other objects what­
soever. He can scarcely be otherwise than well known to 
you, as he served in Congress for several terms as a represent­
ative from Boston, and obtained a very high reputation and 
just distinction t.here for great practical information, and 
thorough mastery of the interests of commerce and finance. 
vVe all deeply lamented his withdrawal from the public 
councils, partly from ill health, and partly that he might 
devote himself more exclusively to more agreeable pursuits. 
I know of no one among us who now enjoys a more enviable 
reputation for integrity, intelligence, and public and private 
virtue. He might have been, if he had not steadfastly 
declined all public office, at this moment, ow' Whig can-

• 

• . 

, 

• 
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didate for Govemor; and I am sure that he possesses, in 
the nation at la: ge, an equally enviable reputation. I will 
not disguise from yon, that under these circnmstances, I feel 
no small solicitude, that during his brief stay in England, he 
should he brought in contact with some of the great parlia­
mentary leaders and statesmen. His frank and conciliating 
manners, his sterling conservative principles,his candor and 
ability, I aPl persuaded, would mal{e them understand more 
thoroughly our position and interests, if not their own, upon 
the great subjects of finance and international intercourse j 
and his well tried integrity ought to give a weight to his 
opinions, with all well wishers to the good of England and 
America. I have the greatest confidence in the soundness of 
his judgment, and the purity of his heart. 

England seems to me approaching a very critical period of 
her national existt.nce; and as I look upon her as the great 
European support of the cause of free government and law 
and order and well regulated liberty, I take the liveliest inte­
rest in every movement on that side of the Atlantic. I 
rejoice in the honors paid to Lord Ashburton in Parliament, 
and deem them most worthily earned by him. The situation 
of Ireland at this moment seems to me full of danger and 
difficulty. Upon the subject of the Union, I go. warmly and 
heartily with the ministry. In my humble judgment, it 
cannot be surrendered by England, without invdving her 
safety and prosperity, and delivering over Ireland to be a 
prey to {iomestic factions and foreign influences. If I were 
an English statesman, I neyer would yield on this point. On 
all others, I would yield much for conciliation and peace. 

Believe me, with the. truest regard and respect, 
• • Your much obliged and affectionate friend, 

JOSEPH STORY. 

lhe subject of his projected visit to EnglalJ.d is alluded 
to in the following letter. 

• 
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TO lION. l:ZEKIEL DACON • 
• 

Cambridge, April 22d, 1843. 
My DEAR Sm: 

. . . It grieves me to learn that you are relapsing 
into a state of ill health, although I have for some time feared 
that so various and prolonged intellectual efforts, as you have 
recently illdulgtd in, might produC'e what the physicians call 
"indirect debility and exhaustion." I believe that I must 
now preach to you what my friends have been accustomed to 
preach to me for some months, an almost total abstinence 
from labor. I trust and pray that you may long retain a good 
share of health, for at our age, " ) can scarcely expect firm 
and vigorous health. Indeed, as I find my earlier friends, one 
after another, dropping away, I cling with more earnest soli­
citude to those who remain, feeling as I do, how vain it is to 
create new friendships, if one could j how far less consolatory 
they would be than the old. . . . _ 

I have given up all thoughts of visiting Europe, since my 
health is becoming gradually restored. If I were to visit 
England, the country of all others which I should most de­
sire to see, I fear that the excitements to which I should 

• 

unavoidably be subjected there, would be too much for my 
strength, and that th~re is no small danger that I might 
fall a victim to them. A~ my age I have no desire to be­
come even the humblest of the "lions," who make their 
entrance and exit upon the public stage of London. I 
love my home and I want repose; and I am willing to die, 
as I have lived, in the bosom of my native land. If, during 
the remaining years which a good Providence may assign to 
my lot, I shall be permitted to retain my faculties, the kind­
ness of my friends, and a steadfast adherence to good princi­
ples, I shall reap all the rewards to which I can now aspire 
on this side of the grave. Such rewards you have richly 
earned by a life of virtuous exertion and religious conscien.:::> 
tiousness; and what I most desire for you is, that you may 

38 '* 
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be permitted to possess sllch bright and cheering consolations 
to the clo::;e of your own career. 

Believe me, most truly and affectionately, 
Your friend, . 

. JOSEPH STORY. 

The next letter contains suggestions as to the ques­
tion of Chancery Reform, then pending in England, 
and refers to the celebrated case of Lady Hewley's Cha­
rity, (Attorney-General v. Shore, 7 Simons's R. 290,. 
note,) in which it was held that Unitarians were not 
" godly and pious persons" within the terms of her be-

, 

quest, so as to enable them to act as trustees of her 
donation, or to receive any benefit therefrom. 

TO EDWI~ W. FI~LD, ESQ. 

, 

My DEAR SIR':, 
Cambridge, March 27th, 1843. 

, . 

. . . I confess myself all along to have had great diffi • 
• 

culties in the Lady Hewley case. The opinion of the Vice. 
Chancellor, and also of Lord Lyndhurst, and the Judges who 
assisted him, embraced principles as to. the interpretation of 
words and the admission of parol evidence to explain "ne lan­
guage of wills and deeds, which appeared to be not easily 
reconcilable with the established principles. I perceive that 
the House of Lords have not adopted these opinions in full, 
but have proceeded qn a narrow and limited ground, which 
in a great measure superseded' the necessity of considering 
them. The ground of the House of Lords is intelligible and 
clear. I agree that the trust-money could and ('ught to be 
applied only to objects and persons who might legally partake 
Qf it., My own difficulty is, whether, &.~ soon as Unitarianism 
was recognized as a lawful mode of Christian worship, under 
the :Act of Parliament, Unitarian ministers w~re not" godly 

, 

, 

• .. .. 
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and pious persons" within the meaning of the donation of 
Lady Hewley, so as to partake in futuro of the bounty. 

But if the broader doctrines, broached in the opinions of the 
Vice-Chancellor, &c., were to be maintained, I should ask, 
what would become of the mass of charitable donations given 
by Roman Catholics before the Reformation, and now en­
joyed by members of the Church of England? However, I 
am by no means clear that Lord Cottenham's judgment in 
Attorney-General v. Pearson, (7 Simons's R. 290,) is not 
sound, but I confess that my own opinion, upon the imper­
fect view which I have been able to take of the case, coin­
cides with that of Mr. Justice Maule. It is not improbable 
that I am led to this. conclusion, by the institutions and 
habits of thinking on theological subjects in my own coun-

• try, and thus have insensibly acquired a bias in that direc-
tion. 

I hope that the subject of Chancery reform will be taken 
up by your Judges in the freest and most enlarged spirit, to 
simplify, and to render as little expensive, and as certain and 
rapid in progress as possible, the whole proceedings. 

In the Supreme Court of the United States in 1842, the 
Court, acting under a limited authority, passed many new 
rules for the government of the Courts of the United States 
in Equity suits. I send you, herewith, a copy of those rules, 
in reading which, you will at'once perceive, that all the recent 
1'Oles adopted by the Court of Chancery, were before the 

• 
Court, and many of those rules were adopted into our prac-
tice. Since that time, ano,ther Act of Congress has conferred 
on the Court the like authority-to alter the process, plead-

, 

ings, &c., which Parliament has given to no Court of Chan-
cery. It is highly probable that we. shall not definitely act 
upon this subject, until we know what is done on your side 
of the Atlantic. 'rhe whole machinery is now extremely 
cumbrous, tardy and unsatisf::tctory. Let the Judges once 
determine that they will go to the bottom of the matter, 
and not rest satisfied with any half-way measures, or patch. 

... 

• 
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ing Up of the old system, and I am quite sure that they will 
create a new era in Chancery suitsj/and render themselves 

, -
the truest benefactors to their country. I feel persuaded, that 

, 

in America, we shall follow out every improvement, which 
they may suggest. 

It grieved me much to hear of the sudden :death of Mr. 
Sutton Sharpe, whose eminent rank, and increasing reputa­
tion at the Bar, were well known to us. It is a great public 
loss.... 

Believe me, with the highest respect, 
-, Faithfully, yours, 

JOSEPH S'l'ORY. 

The Rules of Equity} spoken of in this letter, were 
drawn up by my father. 

- -' 
On the 20th of June, in this year, Hon. Hugh S. Legare, 

the accomplished Attorney-General of the United States, 
and Secretary of State ad interim, died at Boston. On 
Thursday, the 22d of June, my father at his lecture on 
the Constitution of the United States, made the follow­
ing remarks on his life and character) which were taken 
down by a gentleman present and afterwards published 
in the Law Reporter for August, 1843. 

" When I last met you, I little anticipated the calamitous 
• • 

event, which has since occurred, in the death of a distin-
guished man who expired in the city of Boston on Tuesday 
morning last. Whoever considers the principles of the Con­
stitution can never forget him; for he was firm and true to 
its doctrines, and exhibited that elevated and comprehensive 
statesmanship, which the Constitution demands of its real 

• 

friends. I refep, of course, to Mr. Legare, the late Attorney-
, 

General, with whom I had' the happiness to be intimately 
acquainted; whom I knew not only as an acc~mplished gen-

'. '~ ... 

•• 

• 

, 
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tIeman, but also as a great lawyer. I speak of him to you 
here, not merely to pay a deserved tribute to his worth, but 
because I know of no man whom I would sooner propound 
as an example to young men entering the profession, which 

• 
he has so much adorned. I had indeed looked to him with 
great fondness of expectation. . I had looked to see him 
accomplish what he was so well fitted to do, what, I know, 
was the darling object of his pure ambition· to engraft the 
Civil Law upon the jurisprudence of this country, and there­
by to expand the Common Law to greater usefulness and a 
wider adaptation to the progress of socip.ty. 

" Mr. Legare was a native of South Carolina, and was 
graduated, I understand, at an early age, at Columbia Col­
lege. He proceeded, soon after he left that institution, to 
Edinburgh, where he devoted himself, with great diligence 
and intensi.ty of study, to general and classic literature. He 
then went to the Continent and pursued the study of the 

• Civil Law with great assiduity and success, and afterwards 
returned to South Carolina to practise, and bccame soon 
eminent a.t the Bar of that State . 

• 

It. is a most singular circumstance, that eminenee in ge-
neral literature should, in the public mind, detract from a 
man's reputation as a Jr -'yer. It is an unworthy prejudice, 
for certainly the science of jurisprudence may borrow aid as 
well as receive ornament from the cultivation of all the other 
~ranches of human knowledge. But the prejudice f~';sts;­
and yet one would think that the public had witnel:lded so 
many examples of men who were great scholars and- great 
lawyers likewise, that the prejudice 'might be at this day dis­
armed of so much of its quality, as is apt to do injustice .Lo 

• • 

the reputation of living men. Lord Mansfield was.a most 
• 

eminent scholar in general letters; but he was also unsur-
passed in jurisprudence. Sir William Blackstone was so 
elegant a scholar, that his Commentaries are models of pure 
English prose; but they are none the less the invaluable 
mine of the Laws of England. Lord Stowell, the friend and 

• 

• 
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executor of Dr. Johnson, was in val'ious attainments exceeded 
by few; but his knowl~'dge of general jurisprudence was 
greater than that of any IrIan of his day. Some of the proud­
est names now on the Eng:i.sh benches are some of Enghmd's 
best scholars. But there as well as here ' though certainly 
it is far greater here ' , the public prejudice almost denies to 
a great scholar the right to be eminent as a jurist. Dr. John­
has said, . 

, And mark what ills the scholar's life assail, 
Toil, envy, want, the patron and the gaol.' 

• 

"None of these were the evils of our friend. His only evil 
was, that his reputation as a lawyer was sometimes under­
rated, because of his great general attainments. But nothing 
could be more unfounded than this idea. He considered the 
law as his pursuit; as his object; as the field of his ambition. 
Fifteen years ago I knew him as an eminent lawyer. He 
afterwards went abroad in a diplomatic capacity; and, a.t 
Brussels, where he resided, devoted himse1f anew to the 
study of the Civil Law, with a view to nlake it subservient; 

• • 

to the great object of his life, the expansion of the Common ',~ 

Law, and the forcing into it the enlarged and liberal prin-'~ 
ciples and just morality of the Roman jurisprudence.:This 
object he seemed about to accomplish; for his arguments 
before the Supreme Court were .crowded with the principles 
of the Roman Law wrought into the texture of the Common 
Law with great success. In every sentence that I heard, I 
was struck with this union' of the two systems. At the same 
time, the whole was wrought in a style, beautiful and chaste, 
but never passing from the line of the argument, nor losing 
sigat of the cause. His argumen~ation was marked by the 
.closest logic; at the same time he had a presence in speak.. 
ing, which I have never seen excelled. He had a warm, rich 
style, but no declamation; for he knew that declamation 
belongs n~i~her to the jurist nor to the scholar. 

--- . 
• • 

• 
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" It was only during the last summer, that he wrote to me 
that he intended to translate Heineccius's Elements; for he 
wished, he said, to' entice the American lawyer to the study 
of the Civil Law. He added, that he had nothing to gain 
by undertaking such a work, but that he would undergo the 
labor as a homage to his cO'untry. Knowing his eminent 
qualifications for the task, I advised him to make the trans­
lation, and to add to it notes of his own, so as to adapt the 
principles to' the existing state of the Common Law; telling 
him that he would thereby confer a benefit on his cnuntry 
which nO' mandf the age would be likely to exceed. 

"A few yeaTs since, he published a papel' in the New 
York Review, on the Origin, History, and Influence of Ro­
man LegislatiO'n, and afterwards printed it separately from 
the Review itself. ~VVhoever reads that essay and I hope 
you will read it will perceive his attainments in the Civil 
Law. You, who have not heard him, cannot judge. of his 
attainments in the Common Law; but I, who heard his 
arguments, know that he devoteq himself to the Common 
Law with a wise perception of its defects, and a purpose to 
ameliorate them with the riches of the Civil Law; and I may 
say of him, having seen h • ., mastery of both systems of juris­
prudence . that he walked with them triumphantly, the one 

. in one hand, and the other in the other hand, in the path of a 
great jurist. 

" Although he might have had other places in the gift of 
the government as I have been told yet he desired only 
the office of Attorney-General, and he desired that for the 
sake of the law. When, therefore, the question is asked, was 
he eminent as· a lawyer 7 I answer; no man more so. DO" 
you ask, what was the secret of his eminence 7 I answer, it 
was diligence, profound study, and withholding his mind 
fro:n the political excitements of the. day. 

" '1'0 me, his, loss is irreparable. How few do I see around 
me, severe in their studies in jurisprudence; willing to devote 

• 

their days and nights to the mastt~ry--and improvement of it 
• 
. , ". • • 

• 
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as a great science; and looking for the fame that comes from 
-devotion like his. Such study is not fanned by the breath of 
popular applause, and so it is rare. But in him it shone 
most brilliantly. I pronounce him a great loss, as one of the 
most valuable lights of jurisprudence that it has been my 

• 

happiness to know, my misfortune to lose. 
"It was but the day before yesterday and before I had 

heard of his death, the news of which met me as I was going 
from my own house ' that r had taken down Cicero de Cla­
ris Orato'l'ibus, and had turned to the passage where he be-

• gms-
" , As I was leaving Cilicia to go to Rhodes, I heard of the 

death of Hortensius.' Hortensius, the great Roman lawyer, 
so much and so justly praised by Cicero, died, as we are told, 
when his usefulness .had been completed. How different 
from him,. has been taken from us when we had just 
learned tc ·.1··)reciate his inestimable value to the jurispru­
dence of the co~ntry. To Cethegus, another orator, Cicero 
applies the remark of Ennius,· i . 

I " 'I 

, Is dictus ollis popularibus olim, 
Qlli tum vivebant homines, atque rovum agitabant, 
Flo:; dclibatus populi.' 

" I say of the Attorney-General, not FLOS delibatus populi; 
I say of him, Flos delibat1ts iU'ris. 

"As I looked a little farther, I came upon the passage, 
which, by a striking coincidence, expressed what has since 
been realized to my own feelings, as the full influence of such 
a life; a life, the only deep lamentation for which is, that 
it gave him so little time to make himself fully appreciated 
by th~ whole Republic. I give you the English first, that I 
may afterwards give you the more beautiful Latin: 'They 
therefore seem to me to have lived both fortunately and 
happy, not only in other States, but especially in ours, who 
have been permitted not merely to enjoy authority and the 
l'enown of action, but also to attain the praise of wisdom, 

. " 
• 
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whose memory and reputation, in our gravest and severest 
cares, have been truly grateful, whenever in history we have 
fallen upon them.' 1 

" I dismiss the subject, with the remark, that the Constitu­
tion has lost one of its best friends; the Supreme Court one 
of its brightest ornaments; t.he country an inestjmable man, 
whose independence, who!:le public virtue, whose rare endow­
ments, and whose freedom from all the arts of popularity 
gave full assurance of a life of the highest value to the State. 
To me, had my own career closed before his, a single word 
of praise from his lips, could I have looked back to know it, 
would have been as valuable a tribute as from any' other 
human being." 

The Law Rep'orter, in publishing these remarks, adds 
"a letter from an esteemed correspondent," the following 

• 

extract from which forms an appropriate conclusion to 
this tribute to Mr. Legare'. 

TO THE EDITOR OF THE LAW REPORTER. 

Washington, July 12th, 1843. 

"A recent number of the National Intelligencer contained 
the elegant tribute to the character and learning of the late 
Attorney-General of the United States, which Mr. Justice 
Story introduced in a lecture to the students at Dane Law 
College. The closing sentence is felicitously expressed: 'To 

, 

me, had my own career closed before his, a single word of 
praise from his lips, could I have looked back to know it, 
would have been '!s valuable as from any other human be­
ing.' 

• 

1 ltaque ii mihi videntur fortunate beateque vixisse, cum in creteris civi­
tatibus, tum maxime in nostra, quibus cnm auctoritate, rerumque gestarum 
gloria, tum etiam sapientire laude J>erfrui licuit. Quorum memoria et recor­
datio in maximis nostris gravissimlsque cUl'is Jucunda sane fuit, cum in earn 
nuper ex sermone quodam incidissemun. CIC. De Claro Orat. 2. 
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"The elaborate essay by Mr. Legare, ' On the Origin, His­
tory, and Influence of Roman Legislation,' contains evidence 
that his pen was not silent as to the accomplishments of tfie 
learn~d Judge. It is in my power to . testify, that his lips 
were eloquent in his praise. During a conversation with 
IVIr. Legare, not long since, he remarked, ' What a wonderful 
man is Judge Story! his labors and his services have been 
immense; he is the greate:.;t Jiving lawyer; he is not old; 
ten years more of life \vould be of inestimable value to the 
country.' . 

" The conversation was interesting, and certain portions I 
have already cummunicated to another person, to whom Mr. 
:Legare alluded in terms of approbation. His language made 
a strong impression upon me, not only from its truthfulness, 

• 

but from the fervent and heartfelt manner in which he poured 
forth his thoughts, at a time when he was evidently not con­
templating the rapid termination of his own career. His 
commendation will lose much of its value, if I am to remain 
the sole depositary of it. . I hope it is worthy of diffusion· 
through the medium of the Law Reporter. It is no infirmity 
for one as distingill:shed as the author of 'Commentaries on 

• 

the Conflict of Lavis" to value the praise of honorable men. 
-. 

Cicero cr,mmends a passage in the play of Hector, by Cneus 
Nrevis, an early author, where the hero, delighted with the 
praises of his father Priam, exclaims, . . 

• 

'. " -;--'--, ." • • 

Lretu3 dum 

Laudari me abs te, pater, laudato viro . 

• 

• 
• 
• 

•• 

• 

• • 

, 
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• 

• 
• 
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• 

• 

• 
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CHAPTER XII. 

IROFESSORIAL AND JUDICIAL LIFE. 

• 

JIEALTIl PUBLISHES TIIIRD EDITIONS OF BAILM:ENTS, EQUITY Ju-
RISPRUDENCE, AND AGENCY CASE OF "VIDAL v. GIRARD'S EXE­

CUTORS" EXPLOSION OF TilE GUN" PEACEMAKER" DEDICATION 

OF VESEY'S REPORTS " FOLSOl\I V. J\1ARSH" EXTRACT FROl\I THE 

JUDGMENT . VACANCIES ON THE SUPREME COURT BENCH LETTER 

ON LEGAL INSTRUCTION ANNEXATION OF TEXAS' HIS OPPOSI­

TION TO IT . CONCUh.t~ENCE OF VIEW WITH DR. CHANNING ON THIS 

SUBJECT LECTURE:3Y MR. BACON CIRCUIT LABORS "JEN-.... 
KINS v. ELDREDGE" ELECTION OF MR. POLK DESPONDENCY-

MODE OF LECTURING N THE LAW SCHOOL ·LECTURES ON WIL­
LIAM PINKNEY, ESQ. AND CHIEF JUSTICE PATISONS. . 

By the autumn of 1843, my father's health was com­
pletely reestablished. He now applied himself with"-.. 

• 

great ardor to his judicial duties, a~~ cleared off' the 
• 

accumulated docket of two terms, which, in" consequence 
of his illness, had become very large, and was crowded 
with cases arising under the Bankrupt Law. Not to 
have done this would have annoyed him more than the 
labor necessary to perform it. He never could rest 

• 

content while he was in the least behindhand and encum·· 
• 

bered with duties belonging to the past. He was only 
happy when he was abreast of the present. During this 
autumn he also prepared a third edition of his Com­
mentaries on the Law of Bailments, on Equity .Jurispru. 
dence, and on Agency, to the thorough. revision of which 

• 

, 
• 

. ' . 
• • 

, . 
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he gave much time. Notwithstanding this accumulation 
of work, his health coutinuell to improve, and in the 
beginning of the year 1844 he attended the session of 
the Supreme Court at 'V n,shington. Unfortunately, in 
consequence of illness, the Chief Justice was disabled 
from attending the Court during a portion of the term, 
and my father was thus compelled to act in his behalf; 
and as the cases tried during this term were important, 
he found little leisure at vVashington. . 

Among the cases which came before the Supreme 
Court in 1844, was that of Vidal v. Girard's Execu-

•• • 

tors, (2 IIowarll's R. 128.) The circumstances of this 
• 

case were these: 1\11'. Stephen Girard, a very wealthy 
citizen of Philadelphia, had made a large bequest, of real 
and personal property, to the corporation of the 'City of 
Philadelphia, in trust for the erection and support of a 
college for the education and support of poor orphans, 
under certain restrictions and regulations, one of which 
was in these words:-

• 

• 

" Secondly, I enjoin and require that no ecclesiastic, mis­
sionary, or minister of any sect whatsoever, shall ever hold or 
exercise any station or duty whatever in fhe said college; 
nor shall any such person ever bc admitted for any purpose, 
or as a visitor, within the premises appropriated to the pur­
poses of the said college. 

" In making this restriction, I do not mean to cast any re­
flection upon any sect or person whatsoever; but, as there is 
such a multitude of sects, and such a diversity of opinion 
amongst them, I desire to keep the tender minds of the or­
phans, who are to derive advantage from this bequest, free 
from the excitement which clashing doctrines and sectarian 
controversy are so apt to produce; my desire is, that all the 

., ---- -~ 

• 
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instructors and teachers in the college shall take pains to 
instil into the minds of the scholars the purest principles of 
morality, so that, on their entrance into active life, they may, 
from inclination and habit, evince benevolence towards their 
fellow-creatures, and a love of truth, sobriety, and industry, 
adopting at the same time such religious tenets as their ma­
tured reason may enable them to prefer." 

A Lill in Equity was brought by some of the heirs of 
:Mr. Girard, praying for relief against the provisions of 

~ 

this will, on the ground that the charity was void, for 
uncertainty and illegality; and the points' made by the 
counsel for the appellant, upon the removal of the case 
to the Supreme Court, were,-

"1. That the bequest of the college fund is to this amount 
void, by reason of the uncertainty of the designation of the 
beneficiaries or cestui que trusts of the legacy. 

"2. That the corporation of the city of Philadelphia is not 
• 

authorized by its charter to administer the trusts of this 
legacy, and that the intentions of the testator would be de­
feated by the substitution of any other trustee. 

"3. That, if otherwise capable of taking effect, the trust 
would be void, because the plan of education proposed is 
anti-christian, and therefore repugnant to the law of Penn­
sylvania, and is also opposed to the provision of Art. IX. 
sect. 3, of the Constitution of Pennsylvania, that' no human 
authority can in any case whatever control. or interfere with 
the rights of conscience.' " 

The Court (my father delivering the judgment) held 
that the will was valid. That portion of the judgment 
which relates "to the third point was as follows:-

• 

" 'rhis objection is, that the foundation of the college upon 
39 • 

• 

• 
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the principles and exclusions prescribed by the testator, is 
derogatory and hostile to the Christian l'eligion, and so is 
void, as being against the common law and public policy of 
Pennsylvania; and this for two reasons: First, because of 
the exclusion of all ecclesiastics, missionaries, and ministers 
of any sect from holding or exercising any station or duty in 
the·college, or even visiting the same; and secondly, because 
it limits the instruction to be given to ttle scholars to pure 
morality, and general benevolence, and ~ love of truth, sobri­
ety, and industry, thereby excluding, by implication, all in­
struction in the Christian religion. 

" In considering this objection, the Court are not at liberty 
• 

to travel out of the record in order to ascertain what were the 
private religious opinions of the testator, (of which, indeed, 
we can know nothing,) nor to consider whether the scheme of 
education by him prescribed, is such as we ourselves should 
approve, 01' as is best adapted to accomplish the great aims 
and ends of education. Nor are we at lj.berty to look at 

. general considerations of the supposed public interests and 
• 

policy of Pennsylvania upon this subject, beyond what its 
constitution and laws alld judicial decisions make known to 
us. The question, \vhat is the public policy of a State, and 
what is contrary to it, if inquired into beyoud these limits, 
will be found to be one of great vagueness and uncertainty, 
and to involve discussions which scarcely come within the 
range of judicial duty ane' functions, and upon \vhich men 
may and will complexionally differ. Above all, when that 
topic is con:l.ected with religious polity, in a country com-

• 

posed of such a variety of religio-qs sects as our country, it is 
impossible not to feel that it would be attended with almost 
insuperable difficulties, and involve d: Terences of opinion 
almost endless in their variety. We disclaim any right to 
enter upon such examinations, beyond what the State Con­
stitutions, and laws, and decisions, necessarily bring be­
fore us. 

" It is also said, and truly, that the Christian religion is a 
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part of thc common law of Pennsylvania. But this proposi­
tion is to be rcceived with its appropriate qualifications, and 
in connection with the bill of rights of that State, as found in 
its constitution of government. The Constitution of 1790, 
(and the like provision will, in substance, be found in the 
Constitution of 1776, and in the existing Constitution of 
1838,) expressly declares, 'That all men have a natural and 
indefeasible right. to worship Almighty God according to the 

• 

dictates of their own cons,ciences; no man can of right be 
compelled to attend, erect, or support any place of worship, 
or to maintain any ministry against his con..;ent; no human 
authority can, in any case whatever, control or interfere with 
the rights of conscience; and no preference shall ever be gi "en 
by law to any religiom; establishments or modes of worship .. ' 
Language more comprehensive for the, complete protection 
of every variety of religious opinion could scarcely be used j 
and it must have been intended to extend equally to all sects, 
whether they believed in Christianity or not, and whether 
they were Jews or infidels. So that we are compelled to 
admit, that although Christianity be a part of the common 
law of the State, yet it is so in this qualified sense, that its 
divine origin and truth are admitted, ~nd therefore it is not to 
be maliciously and openly reviled and blasphemed against, to 
the annoyance of believers or the injury of the public. Such 
was the doctrine of the Supreme Court of Penmlyl vania in 

. Updegraff v. The Commonwealt.h, 11 Sergo and Rawle, 394. 
" It is unnecessary for us, however, to consider what would 

be the legal effect of a devise in Pennsylvania for the es­
tablishment of a school or college~ for the propagation of 
J;,Hlaisrn, 01' Deism, 01' 'any other form of infidelity. Such a 
case is not to be presumed to exist in a Christian country; 
and therefore it mUf.it be made out by clear and indisputable 
proof. Remote inferences, or possible results, or specular, ~ 

tendencies, are not to be drawn or adopted for such purposes. 
There must be plain, positive, and express provisions, demon-

• 

• 

• 

,. 

, 

" • 
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strating not only that Christianity is not to be taught, but 
that it is to be impugned or repudiated. 

" Now, in the present case, there is no pretence to say that 
any such positive or express provisions exist, or are even 
shadowed forth in the will. The testator does not say that 
Christianity shall not be taught in the college, but only that 
:1.10 ecclesiastic of any sect shall hold or exercise any stat.ion 
or duty in the college. Suppose, instead of this, he had said 
that no person but a layman shall be an instructor or officer 
01' vi~it.or in the college, what l~gal objection could have been 
made to such a restriction? And yet the actual prohibition 
is in effect the same in substance. But it is asked, why are 
ecclesiastics excluded, if it is not because they are the stated 
and appropriate preachers of Christianity? The answer may 
be given in the very words of the testator. 'In making this 
restriction,' says he, 'I do not mean to cast any reflection 
upon any sect or person whatsoever. But as there is such a 
multitude of sects, and such a diversity of opinion amongst 
them, I desire to keep the tender minds of the orphans, who 
are to derive advantage from this bequest, free from the ex­
citement wh'~ch clashing doctrines and sectarian controversy 
are so apt to produce.' Here, then, we have tlie reason 
given; and the question is not, whether it is satisfactory to 
us or not, nor whether the history of religion does or does 
not justify such a sweeping statement; but the question is, 
whether the exclusion be not such as the testator had a right, 
consistently with the laws of Pennsylvania, to maintain, upon ~ 

his own notions of religious instruction. Suppose the testa-
tor had excluded all religious instructors but Catholics, or 
Quakers, or Swedenborgians; or, to put a stronger case, he 
had excluded all religious instructors but Jews,- would the 
bequest have been void on that account? Suppose he had 
excluded all lawyers, or all physicians, or all merchants, from 
being instructors or visit.ors, would the prohibition have been 
fatal to the bequest? The truth is, that in cases of this sort, 

• 

• 



lET. 65.] PROFESSORIAL AND JUDICIAL LIFE. 465 
, 

it is extremely difficult to draw any just and satisfactory line 
of distinction, in a free country, as to the qualifications or 
disqualifications which may be insisted upon by the donor of 
a charity, as to those who shall administer or partake of his 
bounty. . 

"But the objection itself assumes the proposition that Christ­
ianity is not to be taught, because ecclesiastics are not to be 
instructors or officers. But this is by no means a necessary 

. or legitimate inference from the premises. Why may not 
laymen instruct in the general principles of Christianity as 
well as ecclesiastics? 'rhere is no restriction as to the reli­
gious opinions of the instructors and officers. They may be, 
and doubtless, under the auspices of the city government, they 
will always be, men not only distinguished for learning and , 
talent, but for piety and elevated virtue, and holy lives and 
characters. And we cannot overlook the blessings, which 
such men by their conduct, as well as their instructions, may, 
nay, must impart to their youthful pupils. vVhy may not 
the Bible, and especially the New Testament, without note 
or comment, be read and taught as a divine revelation in the 
college its genenil precepts expounded, its evidences ex­
plaiued, and its glorious principles of morality inculcated? 
What is there to prevent a work, not sectarian, upon the 
general evidences of Christianity, from being read and taught 
in the college by lay-teachers? Certainly there is nothing in 
the \vill that proscribes such studies. Above all, the testator 
positively enjoins, ' that all the instructors and teach~rs in the 
college shall take pains to instil into the minds of the scholars 
the purest principles of morality, so that on their entrance 
into active life they may from inclination and habit evince 
benevolence towards their fellow-creatures, and a love of truth, 
sobriety, and indnstry, adopting at the same time such reli­
gious tenets as their matured reason may enable them to 
prefer.' . Now, it may well be asl{ed, what is there in all this, 
which is positively enjoined, inconsistent with the spirit or 
truths of Christianity? Are not these truths all taught by 

• 
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Christianity, although it teaches much more? Where can 
the purest principles of morality be learned so clearly or so 
perfectly as from the New Testament? Where are benevo­
lence, the love of truth, sobriety, and industry, so powerfully 
and irresistjbly inculcated as in the sacred volume? 'l'he 
testator has not said how these great principles are to be 
taught, or by whom, except it be by laymen, nor what books 

• 

are to be used to explain or enforce them. All that we can 
gather from his language is, that he desit'ed to exclude secta­
rians and sectarianism from the college, leaving the instructors 
and officers free to teach the purest morality, the love of truth, 

". sobriety, and industry, by all appropriate means; and of 
course including the best, the surest, and the most impressive. 
The objection, then, in this view, goes to this, either that 
the testator has totally omitted to provide for religious in­
struction in his scheme of education, (which, from what has 
been already said, is an inadmissible interpretation,) or that 
it includes but partial and imperfect instruction in those truths. 
In either view, can it be truly said that it contravenes the 
]010W11 law of Pennsylvania upon the subje0t of charities, or 
is not allowable under the article of the bill of rights already 
cited? Is an omission to provide for instruction in Christ­
ianity in any scheme of school or college education a fatal 
defect, which avoids it according to the law of Pennsylvania? 
If the instruction provided for is incomplete and in~perfect, is 
it equally fatal? rfhese qucstions are propounded, because 
we are not aware that any thing exists in the Constitution or 
laws of Pennsylvania, or the judicial decisions of its tribunals, 
which would just.ify us in pronouncing that such defects 
would be so fatal. Let us take the case of a charitable do~ 
nation to teach poor orphans reading, writing, arithr::i P.tic, 

". 

geography, and navigation, and excluding all other studies 
and instruction; would the donation be void, as a charity in 
Pennsylvania, as being deemed derogatory to Christianity? 
HitheFto it has been supposed, that ~ charity for the instruc­
tion of the poor might be good and valid in England, even ii 

• 

• 
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it did not go beyond the establishment of a grammar-school. 
And in America, it has been thought, in the abSCllce of any 
express legal prohibitions, that the donor might select the 
studics, as well as the classes of persons, who wcre to receive 
his bounty without being compellable to make religious iu­
struction a necessary part of those studies. It has hitherto 
been thought sufficient, if he docs not require any thing to be 
taught inconsistent with Christianity. 

"Looking to the objection, therefore, in a mere juridical 
view, which is the only one in. which wc are at liberty to con­
sider it, we are satisfied that there is nothing in the devise 
establishing the college, or in the regulations and restrictions 
contained t.herein, which are inconsistent with the Christian 
religion, or are opposed to any known policy of the State of 
Pennsylvania." . 

This case is alluded to in the following letter: -. -

TO MRS. JOSEPII STORY. 

1Vashington, February 7th, 1844. 
My DEAR 'WIFE: • • 

• • • • • • • 

We have been for several days engaged in Court, in 
hearing arguments upon the great case of the Girard will, 

• • 

which involves seven miHions of dollars; the heirs insisting 
that the main bequest for building a college for orphans, is 
void. l'fr. Jones, of this city, spoke on it nearly three days; 
Mr. Binney, of Philadelphia, has been speaking on the oppo­
site side (for the city) nearly three days, and has made' a most 
masterly argument; IVIr. Sergeant, of Philadelphia, is to follow 
on the same side, and the argument is to be concluded by 
Mr. Webster, for the heirs. 

. . 

February 10. Saturday evening.'~ I was here again inter-
rupted, and for the first time am now able to resume my pen. 
In the case of the Girard will, the arguments 1m ve been con- ,; 

• 

• 

• 

•• • • 

• 

• 

-
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tested with increasing public interest, and 1\1r. Sergeant and 
IVIr. Binney concluded their arguments yesterday. A vast 

. concourse of ladies and gsntlemen attended with unabated 
zeal, and earnest curiosity through their speeches, which 
occupied four days. I\'lr. -Webster began his reply to them 
to-day, and the Court-room was crowded, almost to suffoca­
tion, with ladies and gentlemen to hear him. Even the 

• 

space behind the Judges, close home to their chairs, presented 
a dense mass of listeners. He will conclude on, :Monday. 
The curious part of the case is, that the whole discussion 
has assumed a semi-theological character. 1\11'. Girard ex­
cluded· ministers of all sects from being admitted into his 
college as instructors or visitors; but he required the scholars 
to be taught the love of truth, morality, and benevolence, to 
their fellow-men. ]\'11'. Jones and Mr. Webster contended, 
that these restrictions were anti-Christian, and illegal. lVIr. 
Binney and Mr. Sergeant contended, that they were valid, 
and Christian, founded upon the great difficulty, of making 
ministers cease to be controversialists, and forbearing to teach 
the doctrines of their sect. I was not a little amused, with 
the manner in which, on each side, the language of the Scrip­
tures, and the doctrines of Christianity, were brought in to 
point the argument; and to find the Court engaged in hear­
ing homilies of faith, and expositions of Christianity, with 
almost the formality of lectures from the pulpit. . . . 

Yours, most affectionately, 
JOSEPH STORY. 

Another important case which came before tb:: Su­
preme Court at this session, was "The Bank of the 
United States v. T.lle United States," (2 Howard's R. 

, 

211. It is alluded to in the following letter. 
• 

• 

.. 

• 

• 
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TO nON. JAMES KEXT, I.L. D. 

Cambridge, August 31st, 18'14. 
My DEAR Sm: 

lowe you many thanli:s for your last most interesting 
letter. J should have replied to it before, if I could have 
found leisure; but I have been writing opinions, and hear­
ing arguments in Court and out of Court, even since the' 
beginning of l\fay, and am not as yet out of the woods. 
Indeed, I am sadly overworked, and yet, I can scarcely a void 
it; so important, so pressing, and so intricate are the cares 
flowing constantly in upon me. l\fy healt.h, however, is not 
broken down by the labor, although I live in constant dread 
that it may be. I know not how some Judges get over, 01' 

round their judicial duties; they are either much quicker and 
clearer and stronger than I am, or they are more easily sati§oo 
fi.-cd by giving their first, oiI-hand opinions. This I cannot 
do. I feel bound to do my best, and to examine, and as far 

.. 
as I may, exhaust the learning of the .books, before I venture 
on my judgments. . . . 

I rejoice to know your opinion in the Girard case. The 
Court were unanimous, and not a single sentence was altered 

• 

by my brothers, as I originally drew it. I confess, that I 
never doubted on the point; but it is a great, a sincere com­
fort to have your judgment, free, independent, learned, on it. 
1\11'. vVebster did his best for the other side, but it seemed to 
me, altogether, an address to the prejudices of the clergy. 

I equally rejoice, that the Supreme Court has at last come 
to the cvnclusion, that a corporation is a citizen, an artificial 
citizen} I agree, but still a citizen. It gets rid' of a great 
anomaly in our jurisprudence. This was always Judge 
vVash{ngton's opinion. I have held the same opinion for 
very many years~ and lVIr. Chief Justice lVIarshall had, before 
his death, ani ved at the conclusion, that our early decisions 
were wrong. 

VOL. II. 40 

" 
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The case of the United States Bank I was for, totis 'viribus, 
and I sec no reason now to doubt it. The Government took . 
the money from the Bank to meet their nece~sities, and I for 
one am not prepared to say, that thdr contract, in dl"a\ving 
bills of exchange, has a diflerent interpret.ation from that of 
any private person. I kno\v of no rule by which Govern­
ment cont.racts do not bind exactly as those of individuals. 
If they will turn traders and bankers, let them share the like 
responsibility. rrhey have always insisted, when they bought 
bills, to have the usual damages upon the dishonor of t.hem. 
Why should not the rule, and the honesty of it, be just as 
obligatory on the Government as on you or me? 

I must close these hasty lines. Pray give my kindest 
rpgards to lVII's. Kent, and believe me, 

l\iost truly and affectionately, yours, 
JOSEPH STORY • 

-" 

During this year, l\1r. Justice Duvall, formerly of the 
Supreme Court of the 'Cnitec1 States, but who, for some 
years, had retired from the Bench, died; and, on t:1e 
opening of the Conrt, on l\Iarch 11th, a preamble and 

• 

resolutions, passed at a previous meeting of the Bar, 
containing an honorable tribute to his private character 
and judicial services, being presented to the Supreme 
Court, to be entered on their minutes, my father, in 1)e­
half of the Chief Justice, who was absent, made the fol­
lowing reply: -

" The Court has received with the most unaffected sincerity 
the remarks which have been made at the Bar, upon the death 
of our late venerable friend and colleague, Mr. Justice Duvall. 
His urbanity, his courtesy, his gentle manners, his finn inte­
grity and independence, and his sound judgment, so eloquently 
and truly stated at the Bar, al'e entirely concurred in by all of 

• 
• 
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us who had the pleasure of knowhlg him. His rcvolutionary 
scrvices and patriotic acts belong to the genern.l hi:::;t01'Y of his 
country. For myself, having had the honor of an appoint-

, 

ment to thi:::; Bench upon the same day that he received his, 
we were, during his whole judiciullife for about a quarter of 
a century, contemporaries, although hc was advanced in years 
far beyond myself. I can therefore bear my own testimony 
to the justice of the eulogiull1 which has been pronounced at 
the Bar, upon his social and judicial qualities. rl'hey will 
long be cherished in our memories with grateful satisfaction. 
The Court, thereforc, directs the resolutions of the Bar to be 
placed upon its record~, and wHl now adjourn as a just tri­
bute of respect to the deceased." 

The explosion, mentioned in the next letter, was occa­
sioned by the bursting of the great Paixan gun" Peace­
maker," in the firing of a salute on hoard the steamer 
Princeton, as she was on a pleasure trip down the Poto~ 
mHC, having on hoard a large number of invited guests, 
among whom were many di:stinguishec1rnembel's of Con~ 
(l'l'e~~ b ~ .... I-...l. 

TO ~nts. JOSErn STOny • 
• 

'Yaslfington, February 28th, 1844. 
My DEAR \VIFE: 

vVe have just heard of a dreadful accident by an cxplo- . 
sion on board the steamer Princeton, on a visit to 1\10unt V cr­
non to-day, with a select company on board. Tbe Secretary 
of State, 1\11'. Upshur, the Secretary of the Navy, IVIr. Gilmer, 
and four other gentlemcn, strangers to 'me, are killed, and 
some ten or fifteen others injured and wounded. The Judges 
were all invited to take a like trip a day or two since, but 

• 

we all declined, and none of our corps were on board. 
-

• • • • • • • 



• 

• 

472 I.IFE AND LETTERS. [1844. 

I have not time to write more, but send this merely to say 
to yon, that luckily none of the Judges were on board, and 
none of our friends were injured. 

I am, most afieetionately, yours, 
JOSEPH STORY. 

TO MRS. JOSEPH STORY. 

'Washington, March 3d, 18H. 
My DEAR 'VIFE: • 

. . . I wrote to you a few lines on the evening of 
the dreadful catastrophe which occurred on board the Prince­
ton. I did so, lest you might .have some apprehensions that 
some of the Judges might be on board. W'" e had all been 
invited on her prior trip, and all declined on account of pub­
lie duties. You will have heard all the melancholy details 
long before this reaches you, and, therefore, I shall not dwell 
upon them. The funeral of all the five dead took place 
yesterday from the President's house, and all the public. 
officers of th~ Government, the members of both Houses of 
Congress, the Judges in their robes of office, the Foreign Mi­
nisters, and the officers of the Army and Navy in full dress, 
were present. The services consisted of reading a part of 
the church service over the dead, a portion of the Scriptures, 
and an oral address by an Episcopal clergyman of a good 
deal of eloquence and power, with but slight sprinklings of 
matters not in good taste. As a whole, it was better, per­
haps, than anyone I have heard in this city. We all assem­
bled in the famous east room, the eorpses lying before us; 
and in that very room, only.the evening before the catastro­
phe, there was a public levee, and all the gentlemen attended 
in a gay and pleasant. conversazione with their families. I 
need not, indeed I ccmld not, describe to you the many pain­
ful thoughts that crowded upon me. But what struck me 
more than any thing was) among the mourners, tW/,) sons of 
Commodore Kennon, the one about ten, and the other about 
eight years of age; the former was bathed in tears all the 

• 
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time, and his eyes, when he came into tIre room, were rcd 
with his past agonizing, burning tears. I have no heart to 
dwell farther on the scene, except to say that the procession 
reached nearly from the President's house to the Capitol Hill, 
a di::;tullcC of 1119rc than a mile. It was a spectacle of curi­
osity more than of mourning, and, indeed, I was well satis-

• 

ficd, t.hat all this" pomp of show, and pomp of woe," were 
as useless as they were hearttess. 

The gL~at Girard case has been decided against the argu­
ment of 1\11'. vVebster, by the unanimous opinion of all the 
Judges; a circumstance scmewhat unexpected, as upon the 
former argument there was a considerable diversity of opi­
nion among the Judges. It fell to my lot to deliver the opi­
nion of the Court, which I would gladly have ueclined, if I 
well coulu, as it involYeu a great ueal of labor and research, 
and the public expectation was high. I was indisposeu to 
encounter so much eiIort, with reference to my health, which 
still continues good, anu I am out of the scrape without any 
sensible uiminution of it. I shall have much to say to you 
on this whole matter when I get home, as there are some 
secrets of private history in it, amusing amI jllt-eresting. You 
kno\v that I have ever been a sturuy defender of religious 
freedom of opinion, and I took no small pains to answer lVIr. 
VVebster's argument on this point, which went to 'cut down 

• that freedom to a very narrow range. . . . 
'fl'uly and affectionately yours, 

JOSEPH STORY. 

The next letter acknowledge~ the fledication of the 
American edition of Vesey's Reports, edited by Charles 
Sumner, Esq. 

• 
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TO CHARLES SUMNER, ESQ. 

Cambridge, :May ~8th, 1844. 
:My DEAR Sm: 

I was entirely taken by surprise by your kind note of this 
morning, and the accompanying proof sheet. I neetl not say 
how trnly gratifying it was to me to have the dedication of 
your edition of Vesey addressed to me. I had not dreamed 
of such a thing, and yet I scarcely know of any occurrence 
which could have given me more pleasure. I am rejoiced to 
have my name united with-yours in this manner, so that the 
public may know how long and how intimate our friendship 
has been, and that we may swim down the stream of time 
together. You do not do justice to your undertaking when 
you deem it a secondary labor. The profession will, I am 
quite sure, estimate it very difIerently, and place you among 
those who have lightened the research of the learned, and 
illustrated the intricate paths of jurisprudence. Next to a 
good reporter, I hold a good annotator. What were Saun­
ders now worth, but for \Villiams's notes? What were Coke 
and Littleton, but for Hargrave and Butler? Depend upon 
my word, you will greatly add to your reputation as a law­
yer, and your business as a counsellor, by this effort, requir­
ing at once diligence, sagacity, accuracy ancI clearness, quali­
ties rather rare, even in this prolific age. 

I say to you, God speed you and give you a good deli­
verance from so weighty a task. 

I am most truly and affectionately, your obliged friend. 
JOSEPH STORY • 

• 

The dedication was as follows: 

,\ 
• 

• 
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TO TIlE 

IlOSOR.l.llLE JOSEPH STORY, 

ONE OF 

TIlE ,JUSTICES OF THE SUPRE:U:E COURT OF TUE UNITED STATES, 

IN TESTDIONY 

OF GRATITUDE l'OR IllS FRIESDSIIII', 

AND OF AD:lIIRA1'ION FOR HIS CHARACTER, 

TIllS A:lfERIC.I.S EDITION OF REPOItTS, 
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IX A DEl'.I.RTllENT OF JUIUSPRUDENCg WHICH HE IUS ILLUSTRATED 

DY HIS GENIUS AND LEARSING, 

IS .U'.FECTIONATELY INSCRIllED, 

DY 

CUARLES SU:llNER. 

Among. the cases reported in the second volume of 
Story's Reports, which was published during this year, 
was the very interesting one of Folsom v. ~Iarsh, in 
which the question arose, whether the letters of 'rVash­
ington were a subject of copyright. The following doc­
trine as to the property of persons in letters written by 
them, for the first time clearly laid down in this judg­
ment, will be interesting to all readers, or itt least to all 
writers. 

"As to the supposed distinction between letters of busi­
ness or of a mere private or domestic character, and letters, 
which, from their character and contents, are to be treated as 
literary compositions; I am not prepared to admit its sound­
ness or propriety. It is extremely difficult to say what letters 
are or are not literary compositions. In one sense all letters 
are literary, for they consist of the thoughts and language of 
the writer reduced to written characters, and show his style 
and his mode of constructing sentences, and his habits of 
composition. :Many lettcrs of business also embrace critical 
remarks and expressions of opinion on various subjects, moral, 

• 
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• 
religious, political and literary. What is to be done in such 
cases? Even in compositions confessedly literary, the author 
may not intend,. nay, often does not intend them for publica- . 
tiOll; and yet no one on that aceount doubts his right of pro­
perty therein, as a subject of value to himself and to his 
posterity. If subsequently published by his representatives, 
would they not have a copyright therein? It is highly pro­
bable, that neither Lord Chesterfield, nor Lord Orford, nor 
the poet Gray, nor Cowper, nor Lady Rus::;ell, nor Lady 
l\10ntague, ever intended their letters for pUblication as literary 
compol::litions, although they abound with striking remarks 
and elegant sketches, and sometimes with the most profound, 
as well as affecting exhibitions of close reflection, and various 
knowledge and experience, mixed up with matters of busi­
ness, personal anecdote, anel family gossip. 

" There is no small confusion ilL.the books, in reference to 
the question of copyright in letters. Some of the dicta seem 
to suppose that no copyright can exist, except in letters which 
arc professedly literary; while others again recognize a much 
more enlarged and liberal doctrine. vVithout attempting to 
reconcile, or even to comment upon the language of the au­
thorities on this head, I wish to .;;tate, what I conceive to be 
the true doctrine upon the 'whole subject. In the first place, 
I bold, that the author of any letter or letters, (and hh:l repre­
sentatives,) \vhethcr they are literary compositions, or familiar 
letters, or letters of businesr:;, posser:;r:; the sole and exclusive 
copyright therein; and that no persons, neither those to whom 
they are addressed, nor other persons, have any right or au­
thority to publish the same upon their own account, or for 
their own benefit. But, consistently with this right, the per­
sons to whom they arc addrer:;sed, may have, nay, must by 
implication possess, the right to pUblish any letter or letters 
addressed to them, upon such occasions, as require, or justify 
the pUblication or public use of them; but this right h; strictly 
limited to such occasions. rrhus, a person may justifiably 
use and publish, in a suit at law or in equity, such letter or 

• 
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• 

LET. 65.] PROFESSORIAL AND JUDICIAL LIFE. 477 
•• 

letters as are necessary and proper, to establish his right to 
maintain the suit or defend the same. So, if he be aspersed 
or misrepresented by the writer, or accm;ed of improper con­
.:luct in a public manner, he may publish such parts of such 
btter or letters, but no more, as may be necessary to vindi­
cate his character and reputation, 01' free him from unjust 
obloquy and reproach. If he attempt to publish such letter 

" or letters on other occasions, not justifiable, a Court of Equity 
will prevent th~ publication by an injunction, as a breach of 
private confidence or contract, or of the rights of the author; 
and a !ortlO1'i, if he attempt to publish them for profit; for 
then it is not a mere breach of confidence or contract, but it 
is a violation of the exclusive copyright of the writer. In 
short, the person to' whom letters are addressed, has but a 
limited right, or special property, (if I may so call it,) in such 
letters, as a trustee, or bailee, for particular purposes, either of 
information or of protection, 01' of support of his own rights-

.' 
and character. The general property, and the general rights 
incident to property, belong to the writer, whether the letters 
are literary compositions, or familiar letters, or details of facts, 
or letters of business. The general property in the manu­
scripts remains with the writer and his .representatives, as 
well as the general copyright. Afartiad, third persons, stand­
ing in no privity with either party, are not entitled to publish 
them, to subserve their .own private purposes of interest, or (, I 

. curiosity, or passion. If the case of Percival v. Phipps, (2 
Yes. and Beam. 21,28,) before the then Vice-Chancellor, (Sir 
Thomas Plumer,) contains a different doctrine, all I can say, 
is, that I do not accede to its authority; and I fall back upon 
the more intelligible and reasonable doctrine of Lord Hard-

• 

wicke, in Pope v. Curl, (2 Atk. R. 342,) and Lord Apsley, in 
the case of Thompson v. Stanhope, (Amb. R. 737,) and of 
Lord Keeper Henley, in the case of 'fhe Duke of Queensbury 
v. Shelburne, (2'Eden, R. 329;.4 Burr. R. 2330,) which Lord 
Eldon has not scrupled to hold to be binding authorities upon 
the point in Gee v. Pritchard (2 Swanst. R. 403, 414, 415, 

• 

• 
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419, 426, 427.) But I do not understand, that Sir Thomas 
Plumer, did, in Percival v. Phipps, deny the right of proper~y 
of the writer in his own letters; and so he was understood 
by Lord Eldon in Gee v. Pritchard; who, however, said that 
that case admitted of mnch remark. 

" Indeed, if t.he doctrine were othel'wiHe, that no person, 01' 

his representatives, could hayc a copyright in his own private 
or familial' letters, written to friends, upon interesting political, 
and other occasions, or containing details of facts and occur· 
rell ces, passing before the writer, it would operate as a gl'cat 
discouragement upon the collection and preservation thereof; 
and the materials of hh;tol'Y wonld become far more scanty 
than they otherwise would be. What descendant, 01' repre' 
sentative of the deceased author, would undertake to publish, 
at his own risk and expense, any such papers; and what 
editor would be willing to employ his own learning, ancl judge 
ment, and rescarches, in illu:3trating such works, if, the mo· 
ment they were successful, and possessed the sUQstantial 
patronage of the public, a rival bookseller might republish 
them, either in the same, 01' in a cheaper form, and thus either 
share with him, or take from him the whole profits? It is the 
supposed exclusive copyright in such Writings, which now 
encourages the publication thereof, fmm time to time, after 
the author has passed to the grave. To this we owe, not 
merely the publication of the Writings of Washington, but of 
Franklin, and Jay, and Jefferson, and Madison, and other dis· 
tinguished statesmen of our own country. It appears to me 

. . 

that the copyright act of 1831 (ch. 16, ~ 9) fully recognizes 
the doctrine for which I contend. It gives by implication 
to the author, or legal proprietor of any manuscript what· 
ever, the sole right to print and publish the same, and ex· 
})ressly authorizes the _ Courts of Equity of the United States 
to grant injunctions to restrain the pUblication thereof, by 
any person or persons, without his consent. 

" In respect to official letters, addressed to the government, 
or any of its departments, by public officers, so far as the right 

, 
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of the government extends, from principles of public policy, to 
withhold them from publication, or to give them publicity, 
there way be a just ground of distinction. It may be doubt­
ful, whether any public officer is at libcrty to publish them, at 
least in the same age, when secrecy may be required by the 
public exigencies, without the sanction of the government. 
On the other hand, from the nature of the public service, or 
the charadeI' of the documents, embracing historical, military, 
or diplomatic information, it may be the right, and even the 
duty of the government, to give t.hem publicit.y, even against 
the will of the writers. But this is an exeeption in favor of 
the government, and Htand~ upon principles allied to', or nearly 
similar to, the rights of private individuals, to whom letters 
are addressed by their agents, to use them, and publish them, 
upon fit and justifiable occasions. But assuming the right of 
the gOYl~rnmellt to publish sueh ofIicialletters and papers, under 
its own sanction, and for public purposes, I am not prepared 
to admit, that any private persons have a right to publish the 
samo letters and papers, without the sanction of the govern~ 
ment, for their own private profit and advantage. Recently 
the Duke of Wellington's despatches have (I believe) been 
published, by an able editor, with the consent of the noble 
Duke, and under the sanction of the government. It would 
be a strange thing to say, that a compilation involving so 
much expense, and so much labor to the editor, in collecting 
and arranging the materials, might be pirated and republished, 
by another bookseller, perhaps to the ruin of th~ original pub­
lisher and editor. Before my mind arrives at such a conclu­
sion, I must have clear and positive light::; to guide my judg­
ment, or to bind me in POillt of authority." 

During this year the death of :Mr. Justice Thompson 
and :Mr. Justiee Baldwin created two vacancies on the 
Bench of the Supreme Court. The appointment of a 
new J lHlge to fill the place of the former is alluded to 
in the following lotteI'. 

• 

, 

, 
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TO nox. JAlIIES KENT. 

"Washington, March 2d, 1844 • 
• 

1\1 Y DEAR Sm: 

No one can conjecture whom we shall have as a Judge for 
the second Circuit. What the President will do, we cannot 
determine. I have my own wishes on the subject, strong 
and warm, but I have no hope that they wili be gratified. 
I want an associate of the ldgltest integrity, with youth and 
ambition enough to make him become a deep student in all 
the law, and with a spirit of love for :the Constitution, and 

• 

an independence to proclaim it, which 'shall make him supe-
rior to all popular clamors,. and these to be united with 

• 

courtesy of manners and kindness of heart. These, I admit, 
v • 

are high qualities; but I think I could find them, and so 
could you, if either of us had the appointment. 

Believe me, with my sincere respects to lVIrs. Kent, most 
truly and afiectionately 

Yom' friend,. 
JOSEPH STORY • 

• 

• • 

It was during the year 1844 (the last of Th'Ir. Tyler's 
administration) that the proposition for the annexation 
of Texas and the creation of a new Slave State, was 
brought forward by the President. No measure, since 
the 11issouri Compromise, ever so deeply' agitated the 
country. Involving, as it did, the questions not only of 
war and slavery, but of the constitutional powers of 
this government, . committing the country to a policy 
l)oliticaUy dangerous and adverse to liberty, and by its 
direct extension of sla ve· representation in Congress 
affecting all future legislation, it naturally excited the 
public mind to the utmost. 11y fat.her was opposed to 

-
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it on every ground; and during the discussion in Con­
grefs, he thus expresses his opinion in relation to it: ' 

. -

TO nON. EZEKIEL DACON. 

Cambridge, April 1st, 18H. 
My DEAR Sm: 

Your last letter, addressed to me at Washington, did not 
reach l1le until after my return home; and the Svo copy of 
your" lecture" reached me only the day before I left Wash­
ington. I am greatly obliged to you for both; and I have 
read your lect'lre with very high satisfaction, and think the 
tributc to Madison, Gallatin, and Pierpont, eminently just; 
of that to myself I can only s~y, that, gratifying as it is, I 
fear that the public will think th'at- it is dra;~n with the p'~n.-
cil of too warm a friendship. . . . 

The Texas question is, or at least ought to be, an absorb­
ing one with all good men and true patriots. In my judg­
ment the admission of Texas into the Union would be a 
grossly unconstitutional act; and I should not be surprised 
if it should lead to a dissolution of the Union. It will for­
ever give the SOUt11 a most mischievous, if not a ruinous 
preponderance in the Union. And yet the non-slaveholding 
States seem to be utterly unaware of, or inclifterent to the 
dangers. Party is the eurse of our eountl"Y, and will proba­
bly be the destruction of our liberties, as it ,vas of the old 
Republics. . . . 

Affectionately yonrs, 
JOSEPH STORY. 

The lecture alluded to in the preceding letter was de­
livered before the Young NIen's Association in the city 
of Utica, New York. It contahied pleasant sketches of 
the life and character of James Madison, Albert Gallatin, 
Joseph Story, and John Pierpont. 

The following extract from an address before the Phi 
VOL. II • 4 1 
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Beta I(appa Society of Harvard University, by Charles 
Sumner, Esq., entitled "the Scholar, the Jurist, the Art­
ist, the Philanthropist," is expressive . of my father's 
opinions on this subject. In speaking of the views on 
sla very entertained by Rev. Dr. Channing, 1\11'. Sumner 
says, that :Lm0D:g the publications of that distinguished 
philanthropist, towards the close of" his life, was " a pro­
phetic letter, addressed to lIenry Clay, against the an­
nexation of Texas, on the ground that it would entail 
upon the country war with :Mexico, and would extend 
and fortify slavery. It is important to mention that this 
letter, before its publication, was read to his classmate 
Story, who listened to it with admiration and assent; so 
that the jurist and the philanthropist here joined in up­
holding benign truth." 

The destruction of a churcll by a mob in Philadelphia, 
as well as the outrageous attack on the Ursuline Con-
vent, at Charlestown, (near Boston,) is thus spoken of in 
a letter to ~Ir. Peters:-

TO RICHARD PETERS, ESQ. 

Cambridge, July 6tll, 1844. 
l\1y DEAR SIR: 

. '.' I do not speak now of the shocking riots in 
your good city. Last winter I could deal in a little raillery 
on the subject. But it has now assumed too serious an as­
pect not to be seriously and thoughtfully considered. I 
mourn over such occurrences, not merely for the misery they 
bring with them, but for the proofs ,which they afford, that 
religious bigotry and popular delusions are as triumphant in 
the mobs of republics, as of despotisms, without the means 
of suppressing them in the former which belong to the latter . 

• 

What a spectacle for a. people boasting of their intelligence, 

o~ --, 
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their patriotism, their freedom, and abcve all of their justice. 
Proh pudOl·.' whether the Ulob destroys a convent at Boston 
or a church at Phiiadelphia. . . . 

Believe me, most affectionately, 
Your friend, 

JOSEPH STORY. 

The judicial and prgfessorial duties of this year were 
unusually laborious. The Law School now nUlllbereil~ 

ono hundred and fifty-four members and occupied a 
great portion of his time; :lnd the dockets on his cir- . 
cuits were crowded with important and difficult cases, on 
which in the endeavor to satisfy the urgent wishes of 

. counsel he overworked himself and exhausted his ener­
gies. Among these may be mentioned that of J en­
kins v. Eldredge, (3 Story, R. 182,) in which a parol 
trust was 'set up founded upon voluminous and contra­
dictory evidence. To this single case my father devoted 
a great deal of time, iJatience, and study, the fr~its of 
which are to be found in his long and able judgment 
thereon, covoring no less than sixty-eight printed pages. 
There is, perhaps, no one of his judicial opinions more 
luminous than this, or which better exhibits his skill in 
arranging and analyzing evidence, or· his sagacity in 
winding through labyrinthine intricacies of detail with 
the silver thread of legal principles. 

These exhausting labors, together with the untoward 
event of the Presidential election, which, contrary to his 
hopes and expectations, had resulted in the election of 
Mr. Polk, greatly depressed his spirits; and the letters 
of this period are despondent in their tone. A long and 
dangerous illness, with which I was most inopportunely 
attar-ked, tended also to cast an additional gloom over 

• 
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his mind, at a time, when all his energies were needed 
to support him against the pressure of his duties. This 
is alluded to in the following letter. 

TO meIIARD l'ETERS, ESQ. 

Cambl~dge, November 2itll, 1844. 
:My DEAR Sm: 

I have jUt't received your letter of the 2!,5th. William has 
been unable to write you, from a severe typhus fever, of 
which he has been dangerously ill; indeed, for some days I 
despaired of him. He is no'w 011 the recovery, but still feeble 

, and confined to his chamber. . . . 
As to myself, I have been unable during William's severe 

illness to attend to any thing. It completely prostrated me. 
Since that time and before, I have been literally overwhelmed 
with judicial duties, and wHh burdens upon my shoulders 

• o 

not yet half removed, which I have all along feared would ,-
knock me up. I thank a good Providence that I am yet 
very well, though much fatigued and exhausted; and I hope 
that at vVashington I shall l.ave some repose; and if practi­
cable I mean to abstain from all extra labor, nay to be very 
moderate and very quiet in all things about the Court. I 
have done my share of the work, and have earned my title 
to a little indulgence. . . . 

Truly and affectionately, your friend, 
JOSEPH STORY. 

The Berkshire Jubilee, alluded to in the next letter, 
waf; a social reunion of those who had been born in 
Ber}(shire, and who united on this festival to interchange 

. eongratulatiol1s, and to revive the memories of their na-
o 

tive county. 
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TO HON. EZEKIEl, BACON. 

Cambridge, September 28th, 1844. 
My DEAR Sm: 

• 

I received your ktpd httcr of the programme of the Berkshire 
. . 

Jubilee a considerable'time ago; and if I were not tired of 
repeating my excuses of most pressing engagements (I had 
almost said overwhelming) for my delay to answer it, I 
Hhould state to yon that the lctter and the programme were 
not the less welcome to me, and that my silence is not to 
be construed into indifference. I should have been glad to 
see you at any time during the past season; at the same 
time, at your age and mine, I know how little we are able to 
indulge our wishes. We must look to the future with eyes 
passing the boundaries of time and seeking other scenes. 

Altogether your Jubilee must have been glorious j and I 
daily feel more and more the value of such associations, 
which unjte hearts long separated, p.nd hands which have 
been long estranged. Age, if it brings its infirmities, brings 
also its blessings, and among those are the softened views 
which it takes of past political and other differences, and the 

• 

gentle tenderness with which it seeks to brrng together the 
happier associations of early years on our natal soil. I env~ 
not the man who does not feel his soul \varmed and elevated 
by, as well as yearning towards other men, from whom he 
has been separated for almost a half century. .'. . 

I have not time to write you more; we have one hundred 
and fifty-four students at the Law School this term, and my 
lectures to them, and my judicial duties crowd out almost all 
means of leisure to write to friends. . . . 

Believe me, most truly and affectionately, 
Your friend, 

JOSEPH STORY. 

In answer to a letter from ~lr. Kennedy, the Principal 
of the Dublin Law Institute, asking roy father's views 

41 '" 

" 
• 

• 



-

... 

-

-

486 LIFE AND LETTERS. [1844. 

of the" method of instruction and study best calculated 
to elevate the standard of legal knowledge, and facili­
tate acquirement by the student," he thus writes:-

• 

TO T. KENNEDY, ESQ. 

DEAlt SIR: 

Cambrid?~, ncar Boston, May 15th, 1844. 

The pamphlets which you so obligingly sent me, together 
with your letter, did not reach me as early as might have 
been expectcd, owing to my absence in attending the annual 
session of the Supreme Court at \Vashington; this is my 
apology -for the apparent neglect, in my not having~ bcfore 
returned my thanks for thc favor you have done me. 

I have read with great interest the papers respecting the 
Dublin Law Institute, which you have sent me. I have 
been long persuaded that a more scientific system of legal 
education, than that -which has hitherto been pursued, is de­
manded by the wants of the age and the progrcss of juris­
prudence. The old mode of solitary, unassisted studies in 
the Inns of Court, or in the dry and uninviting drudgery of 
an office, is utterly inadequate to lay a just foundation for 
accurate knowledge in the learning of the law. It is for the 
most part a waste of time and effort, at once discouraging 
and repulsive. It was, however, the system in which I was 
myself bred; and so thoroughly convinced was I of its 
worthlessness, that I then resolved, if I ever had students, I 
would pursue an opposite course. It was my earnest desire 
to assist in the establishment of another system, which in­
duced me to accept my present professorship in Harvard 
University, thereby burdening myself with duties and labors, 
which otherwise I would gladly have declined. 

'rhe system pursued by my learned brother, Mr. Professor 
- -

Greenle~f and myself, in our juridical instructions has had 
the most entire success. The Law Institution here has 
flourished fa~ more than I ever dreamed it could in a country 

-
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like America, where the administration of law is not as with 
yon concentrated in Dublin or in Westminister or Edinburgh, 
but spreads over the whole tel'l'itory. 

Our system of instruction is not founded upon written 
lectures, (which, I am persuaded, is a very inadequate 
mode,) but upon oral lectures connected with the daily stu~ 
dies of the students in the various works which they study, 
and in the lecture-room where they are all assembhd in 
classes, and where they undergo a daily examination; and 
every lecture grows. out of the very pages of the volume 
which they are then reading. In this way difficulties are 
cleared away, additional illustrations suggested, new ques­
tions propounded, and doubts raised, and occasionally author-

• 

ities criticized, so that the instructor and the pupil move 
along pari passu, and the pupil is invited to state his doubts, 
and learns how to master his studies. 

Whether the like system would answer as well with you, I 
am unable to say, but I can scarcely suppose that it could 
fail, and I may add, that our pupils are all satisfied with it, 
and make a progress in their studies, so cheering and so 
marked, that it will not be relinquished. 

I should heartily rejoice to know that the Dublin Law In­
stitute should have the highest success in achieving the same 

• • 

purposes. I am aware that any change is likely to meet 
with much opposition from those who are accustomed to the 
old system, partly from prejudice and partly from, what I am 
sorry tp say that I fear is but too common in our profession, 

------. 
a disp~itioll to resist innovation even when it is an improve-
ment. If Parliament should aid your efforts, I should in~ 
dulge higher hopes of your triumphant success . 

• 

For your kind and flattering personal remarks, I beg to-
return you my sincere acknowledgments. If I have done 
aught to advance the cause of jurisprudence it will be the 
most ample reward of my labors which I could wish. 

Believe me, with the highest respect, 
Truly your obliged friend and servant, 

JOSEPH STORY 



• 

• • 

CIIAPTER XIII. 

PROFESSORIAL AND JUDICIAL LIFE. 

My FATHER'S MODE OF LECTURl:8G IN THE LAW SCHOOL LECTURES 

ON 'VILLIA.l\I PINKNEY AND CUIEF JUSTICI~ PARSO:8S MEl\IO-

RANDA OI? ONE OF nIS LECTURES. 

OF my father's Lectures in the Law School there are, 
unfortunately, almost no written traces. They were 
wholly extempore, and delivered without minutes; and 
no record was ever made of them by himself. Gener~ 

ally the text~book furnished the theme of his discourse; 
•• 

but occasionally a chance remark at the beginning of the 
hour would start a train of thought or reminiscence re~ 
motely connected with the subject, which he would pur­
sue for the whole time. allotted to the lecture, pouring 
forth his wealth of knowledge and experience in a stream 
of easy colloquial remark, now deepening into earnest 
thought and exposition, .and now swelling into a noble 
flow of eloquence ... 

One occasion I well remember, during the time when 
I was a student at the school. It was the last lecture of 
the term, on the Constitution, and it was not probable that 
the whole class would ever again meet. As my father 
took his seat to commence the exercise, this fact seemed 
to strike his mind, and he began by alluding to it. 
Moved, as he proceeded, by the train of thought and 
feeling thus accidentally set in motion, he slid into a 

• 
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glowing discourse upon the principles and objects of the 
Constitution; the views of the great men of the Revolu­
tion, by whom it was drawn; the position of our coun­
try; the dangers to which it was exposed; and the 
tluty of every citizen to see that the republic sustained 
no detriment. lIe spoke, as he went on, of the hopes 
ffn' freedom with which America was freighted; of the 
anxious eyes that watched it in its progress; of the 

• • 

voices that called from land to land to inquire of its 
welfaro; closing in an exhortation to tho students to 
lahor for tho futherance of justice and froe principles; 
to expand, deepen, and liberalize the law; to discard 
low and ambitious motives in the profession, and to seek 
in all their public acts to establish the foundations of 
:·ight and truth. The hour flew by wLl e we yet lis­
tened in silent attention to this touching, earnest, and 
eloquent discourse, and the clang of the bell broke it off 
at its culminating point. In returning home with him, 
I remarked how much I had been impressed with his 
remarks, and he answered: "I was entirely led away, 
and spoke without preparation. Indeed, I had not the 
slightest intention of saying a word of the kind when I 
entered the room." 

At the close of the Summer Torm of the Law School, 
in the year 1843, he was requested to lecturo on the 
character of some of the distinguished lawyers with 
whom he had been acquainted. He acceded to this re­
quest; and selected as the subject of his remarks vVil­
liam Pinkney and Chief Justice Parsons. These two 
lectures, which were very familiar in their character, 
• 

were reported by a member of the senior class, and pub-
lished in the Law Reporter. Deprived of the beaming 

• 

• 

• 
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face, iluent delivery, and persuasive tones, that gave 
grace and point to every word, their chief charm is gone . 
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• 

The reports are mere sketches; but they afford a toIera~ 
ble idea of the manner and matter of these lectures. 
They are as follows. . 

NOTES OF LECTURE O:X WILLIA;\I PINKNEY. 

William Pinkney acquired his profession with Judgc 
Chase, of Baltimore. His early education was not exteQ.- , 

• 

. sive. What first brought him into general notice, and gave 
a complexion to his after life, was his appointment as one of 
the commissioners under the treaty of 1794 (I think) with 
England. In the exercise of his office, Lord Eldon, and other 

•• 

great English lawyers, argued bcfor.e him men of learning 
and acquirements far before what his could be and it was 
the importance he attached to sustaining himself, that led 
him to study thoroughly the law upon all the subjects then 
before him. He was six years scttling thc claims arising 
under this trcaty; and employed much of his leisure in at­
tendance upon the courts at vVestminster; observing their 
manner of conducting bu~iness,their modcs of argument 
and of speaking, in order to fit himself to compete with the 
first members of the bar in this country, on his return. His 
position, as American Commissioner, gave him a privilege, 
offered to but few of his countrymen, of frequcnting the first 
circles, which were then filled with men of wit and learning. 
Mr. P .. told me that at one of these parties, at which were 
Pitt, Fox, and other great scholars of the time, the conversa­
tion turned upon a passage in Euripides. The debate w:as 
carried on for a long time with a great deal of spirit ' each 
side quoting many passages from Euripides and other Greek 
authors. "Of course," says Mr. P., "I took no part in aU 
this; and after a while, onc of the disputants noticing that I 
took no part in the conversation, turned to me, saying, ' Why, 
Mr. Pinkney, you don't share 'in this talk, come, sir, what 

, 
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is your opinion of this passage?' I was obliged," said Mr. 
P., "to confess that I was listening to acquire information 
rather t.han impart any; but I resolved from that titne to 
study the classics, and from that time I did." 

When NIr. P. returned to this country, there was a great 
interest to hear him in public. Everybody wanted to know 
whether he was equal to his reputation. The Supreme Court 
was accordingly crowded with gentlemen and ladies, to wit­
nCHS his Jirst performance in the Supreme Court of the United 
States. The personal appearance of 1\11-. P. was as polished 

• 

as if he had been taken right from the drawer; his coat of 
the finest blue, was nicely brushed; his boots shone with the 
highest polish; his waistcoat, of -perfect whiteness, glittered 
with gold buttons; he played in his hand with a light cane; 
ill short, he seemed perfectly satisfied with himself, and walked 
through the court house '\\l-ith an_air of ease and" abandon," 
arising from perfect self-confidence. The first cause he. had to 
argue in the Supreme Court was rather an unfortunate one. It 
so happened that it was one of insurance, UpOil a cargo of ani­
mals which are not very proper to be dwelt on before a polite 
audience, especially of ladies. The insurance wa~ upon a 
cargo of asses. Mr. P. never once expressed the name of 
those poor animals, but used a great deal of circumlocution, 
and was so vague in his expressions that it was jmpossible 
for the ladies to understand what kind of animals he was 

• 

talking of; it was not probable that he was discoursing 
of angels, ' further than that they could not gness. He 
attempted to introduce a little finery to please the ladies; 
though in fact the case did not well admit of it. He foamed 
at the mouth, and tore things all to tatters. r:f1he argument 
was very good, as an argument; but he evidently overdid. 
BM, then, what could he do ? There was the audience; they 
had come with expectation of hearing a specimen of fine 
speaking, be the subject what it might, ' and they must 
be gratified. He did not, on the whole, sustain himself on 
that occasion. Many of the lawyers would say, - "Why, 

, 
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that is no better than some of us can do," and were evidently 
disappointcd.Mr. Pinkney was exceedingly anxious to know 
how he had succeeded, and found out from his friends, before 
a great while, that his p~rformance was considered as a fail· 
ure," not by what they said, but by what they did not say. 
He felt very much mortified and chagrined, and resolved to 
retrieve his reputation. His next'cause was more favorable· 
He sustained himself admirably; and" no one of the large 
audience who listened to him went away without being con· 

, " 

vinced that he was fully equal to his reputation. 
Mr. Pinkney's style was ornate in the highest degree; very 

much like Lord Stowell's decisions in the Admiralty. He 
possessed a great fund of general information, and great 
good taste. He introduced into his arguments a great deal 
of figurative language, and would often indulge the pleasure 
of the audience by an interlude of twenty or thirty minutes, 
so nicely fitted in, that it would be impossible to find the be· 
ginning or end of it though doubtless written out and 
studied beforehand, on purpose for the occasion. The inter· 
ludes were always applicable to and grew out of the subject; 
and it was in these that he would launch out into that stream 
of eloquence which completely captivated and carried away 
all within his hearing. His voice was thick and guttural, and 
when wrought llP to the paroxysms, in which he would some· 
times indulge, was harsh ~md unpleasant. His excited man-

" 

ner was, no doubt, derived in part from the great English 
:, lawyers, who often indulged in that mode" of speaking, which 
i 

" was not in accordance with the quiet customs of the Ameri-
, 

can courts. He had listened to Erskine, Law, and all the " 
great lawyers of the time, then practising in England, who 
must be supposed to excel those of this country, not only in 
legal attainments', but in classical studies, having been whip­
ped into a familiarity with them from their earliest youth. 
He brought much of the spirit and learning of Westminster 
Hall with him; and did not content himself with arriving at 
distinction in one branch of the law, but mastered it in all its 

• 
" 
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parts. His method of argument was exceedingly clear and 
luminous; his very statement of a case was an argument in 
itself. 

He always spoke for effect. He never for once lost sight 
of the fact that he was vVilliam Pinkney, and was speaking 
for fame. One of his faults \VUfi, that he was vain; and not­
withstanding he prepared his arguments with great study and 
care, yet he wished it thought that his genius supplied him 
with whatcver material he wallted. Indeed, he would never 
argue a cause without taking time for preparation. vVhen 

• 

he was not exactly ready he would get his case put ofl~ under 
prctence of a !leadache, or something else, until he could be. 
He would sometimes sit up all night to be ready in a case, 
and if there was a great party or public meeting ncar, he 
would be sure to attend, and then study the residue of the 

• 

night after his return horne. Notwithstanding all thi::; affec-
tation, he was in reality a man of vast resources and most 
tenacious memory. He would often refer to a particular 
author, pr4mising that he was not quite sure how the author­
ity was; he had not read it for so long a time; but if he 
mistook not, the authority was so and so; and then he would 
go on and quote at length the language as set down in the 
book, trying all the while to produce the impression that it 
was from his early recollections he quoted, when, in fact, to a 
dead certainty, he had studied it out for that very occasion. 
I recollect he was 011ce giving authority in this way, stating 
that such an author gave such an opinion, he believed, on 

• 

such a page; the counsel on the other side denied there was· 
any authority of the kind. Mr. Pinkney turned to him with· 
the greatest vehemence, saying, "Hand me the book~" and 
then addressing the court: "Never in the course of my now 
not short juridical life have I attempted to mislead the court 
on a question of law j and certainly I would not attempt 
to mislead a court of such wisdom and learning as this; if I 
did, I should be sure of being, as I should deserve to be, ex­
posed; and I hope I think too much of my. reputation. to 

VOL. II. 42 
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hazard it on such an artifice as that." Again turning to the 
counsel he repeated," pass me the baok." The book was 
accordingly passed to him; "and now," says Mr. P., " before 

• • I open the book, I wlll tell your honors the very page, and 
the part of the page on which the authority is, and let me, 
before I open it, repeat it to your honors," which he did. The 
authority was then read from the book, and corresponded, 
word for word, with his statement. Never after that time 
was it possible for the court to hear Pinkney on any subject, 
,yithout feeling there was weight in what he said. In argu­
ing questions, he would lay down the general principles of 
law on which he relied, saying, " Of course these principles 
are very familiar to your honors; but the points on which I 
rest my cause, I must confess, are not altogether so plain as 
these I have stated; nevertheless, I think they naturally re-

• 

suIt from them." He would then develop his argument with 
the greatest clearness and power. Indeed, Chief Justice 
Marshall said of Mr. Pinkney, that he never knew his equal 
as a reasoner so clear and luminous was his method of 
argumentation. Judge l\larshall then forgot himself, for I 
should make the same observation of him. 

The reputation of Pinkney continued unabated thro1lgh 
life; and whenever he was to speak, the court was usually 
crowded with gentlemen and ladies of taste and talents to 
hear him, and. at the close of these interludes of which I 
have spoken, such was the transcendent power of his oratory, 
that the audience were transfixed to their places, and taking 
a long-drawn breath, they would £'1y, almost involuntarily, 
" how beautiful! " I have said that Pinkney spoke for effect, 
for fame, for reputation. Never for a single moment did he 
lose sight of this ' and to this over-anxiousness he sacrificed 
his life. I recollect his last argument before the Supreme 
Court. He was very much afrlicted with a cold, producing 
such a hoarseness that it was with extreme difficulty he could 
go on. I saw the embarrassment under which he labored, 
and sent the clerk to him \vith a message from me, that he 
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had better cease speaking that the court would adjourn for 
him. He sent this word back by the clerk: "Tell Judge 
Story that I am much obliged to him for the kind suggestion, 

, 

but that I must go on; I have a reputation to maintain, I 
can't sacrifice that." He finh;hed his argument, but f:;uch 
was the fatigue and exhaustion, brought on by this over-ex­
ertion, that he was obliged to take to his bed immediately, 
and survived but a few days. "'lIe dicd in the year 1822, at 
the age of 57. His place has not yet been occupied, and I 
think never' can be, at least in my day. 

NOTES OF LECTURE O~ CHIEF ,JUSTICE PAnso~s. 

It is 1l0~ my intention, gentlemcn, to attempt any thing 
mClre than to give you a brief sketch of some lawyers of dis­
tinguished abilities and learnillg, with whom I have had the 
honor and sati::;factioll of being acquainted in the course of 
my not short juridical (as contradistinguitihed from my judi­
cial) life. It will be most easy and proper for me to confine 
my observations to that portion of the lives of these remark-

, 

able men, which does not generally fall within the province 

• 

of our stately biographies and hi::;tories. III this country we_ 
have, strictly' speaking, no biographies, no memoirs, such as 
they have in France, showing us the private life and tastes 
and habits of our great men. \-Ve write eulogies, and dress 
them up in robes of state, as if it would not do to suffer the 
public to see them except at a distance, and on the stage 
where they act. True greatness appears to the best advan­
tage when you view it _!1earest; and men of extraordinary 
minds and virtues have made the strongest impress on those 
who kne'w them most intimately. Such men are not the less 
great for their moments of relaxation and familiar intercourse, 
and it is by no means to their d~sadvantage to exhibit them 
sometimes" dulce Itidentem," as well as "dulce loquentem." 

I once attempted to induce a distinguished Solicitor-Gene­
ral, who had a very long and familiar acquaintance with 

.. 

, 

, 
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many lawyers of great reputation; to write their memoirs. 
He promised to do so, but his extensive business prevented 
the undertaking until late in life, and now the task will never 
be accomplished. Had he performed that labor" he would 
have produced one of the most useful and entertaining works 
that could be given to om: profession. ' :' --

Parsons was a man who belonged not to a generation, but 
to a century. The class of men of which he was a member, 

. 

is an extremely small one. In his \vonderful wisdom and 
vigor of mind, he bore a strong resemblance to Hamilton, 
with whom 'I had not the honor of being personally ac· 
quainted. Parsons was born in the year 1750, studied law 
with Judge Bradbury of Falmouth, (now Portland,) and 
opened an ofI1ce at Newburyport. He was in full practice 
when I came to the bar, and even at that time a head and 
shoulders taller in intellect than any man, not merely there, 
but in the whole State. The fact that he had no equal, 
deprived him of opportunities for the exhibition of his pro(li. 
gious abilities, and rendered unnecessary that extraordinary 

, 

exertion, which is usually made by ambitious men to main· 
tain a great reputation. His fame might and would have 
been much extended by rivalry. But there could have been 
'no augmentation of. his ardor and diligence in the pursuit of 
knowledge. He mastered whatever he directed his energies 
llpOll with the most surprising ease and rapidity. He loved 
the old law supremely. He studied it ardently and con­
tinually, and made 'himself thoroughly master of all its prin· 
dpies. • 

He was in the habit of writing dissertations on many dis .. 
puted points of law, which most la\vyers wmdd consider of _. 
little importance, on account of their rare occurrence in prac-

, 

tice. In the latter part of his life he told me this incident, 
and I think it important for you to remember. On some 
occasion, in the course of an argument, a difficult question 
of this nature unexpectedly arose. Parsons had formerly -
given it a thorough examination, and had written out, for his 

, 

• 

• 
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own amusement and satisfaction, the result of his inquiries. 
His strong memory now supplied him with this information, 
and he proceeded to bring all his learning to bear upon the 
question. He opened on the Court with the whole of his 
vast power, clearing up what was obscure and dark, like a 
flash of lightening. The Court was amazed at so much 
legal erudition, aud could scarcely conceive of a limit to 
the resources of a mind so well prepared for every emer­
gency. 

The person of the Chief Justice has frequently been well 
described. He was about fi v{'. feet ten inches in height, 
somewhat corpulent, and of a heavy appearance. His fore­
head \vas high and smooth; he wore a reddish wig, (for he 
was bald at an early age,) which was rarely placed upon his 
head properly. His mind was well adjusted, his wig never. 
He generally wore a bandanna kerchief about his neck to 
protect it from cold winds. His eye was clear, sharp, keen, 
and deep set in his head; it looked you through and through. 
It seemed to me the embodiment of the eye of t.he law, 
piercing through you, and seeing and discovering every thing 
with astonishing penetration. It was a glance that few 
could bear to have steadily fixed ,upon them. . 

He was not very grave. He had an abundant and inex­
haustible wit and pleasantry, which he delighted to exhibit 
on proper occasions. His repartees were surprisingly ready, 
appropriate, and, if he chose, severe. The young members 
of the bar used to gather around him, like the disciples of 
Socrates, to enjoy his. pleasant and highly valuable instruc­
tion. A kind word from him (and he had many of them for 
young men) went deep into the heart, and was never forgot­
ten. Parsons was not merely a lawyer. He read every 

• 

thing. He was an excellent mathematician, and a good 
scholar in the classics. He was fond of novels, and, like 
Chief Justice lVlarshall, would spend the night over a ro­
mance, and the next day would read metaphysics with equal 
delight. 

42~ 

• 

• 
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When at Salem, the bar usually met at dinner at the same 
table, but Parsons preferred a private house. He ,vas shy, 
and did not willingly go into crowded company. But he 
frequently met us in the evening, and we had then an oppor­
tunity of enjoying his conversation. He touched upon every 
thing and left us equally astonished and delighted with his 

-wisdom, learning, and wit. 'l'hc last was brilliant, but never 
harsh, and if neyer reflected upon the conduct of others. 
\Vhile he kept us in a continual roar, we had no fear that 
the amusement would be at our expense that the shaft 
woul r ] be aimed at us. It was bright and flashing, but it 
never scorched. lb was retired in his habits; but if you 
met him at table, you would be so fascinated with his kind .. 
ness and extraordinary po\vcrs of conversation, that you 
woula. take your leave with infinite reluctance. He loved 
the old law to the end of his life; and had a deep knowledge 
of the Year Books, which he advised me to read. I did 
so; and I once had occasion to use thern before him. In the 
case which I argued, the authority of Chief Justice Hale 
was against mc. I undertook to show that Hale was either 
misrepresented, or was wrong. When I stated my point, 
Parsons said to :Mr. J. (the counsel against me), ," It is a 
bold thing to attack Lord Hale." " It may be so," I replied, 
"but I trust that I shall succeed in convincing your Honor 
that Hale is wrong." I had translated about thirty cases 
from the Year Books. I shall never forget the delight with 
which Parsons listened to them. vVhen I had finished, he 
said ,." I believe brother Story is right: I will consider the 
matter more deeply." I relate this incident to show the 
character of his learning, and his opinion of the necessity of 
drinking from the fountains of our old English law. 

vVhen he came upon the bench, there was in use in :Mas­
sachusetts an action for the recovery of real property, which 
was neither the action of "ejectment" nor the old "writ of 
right." He was the first to introduce into our practice the 
"writ of right," and the whole body of the law incident to 

, 

• 
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it. Commercial law was little known in his day; but to­
wards the close of his life it began to be studied. He mas-

, 

tered all that was then known about it, with the greatest 
rapidity. His opinion upon commercial questions was as 
highly valued as that of any lawyer of his time. 

A gentleman once wrote him a letter, stating a case, re­
questing bis opinion upon it, and enclosing twenty dollar>;. 
After the lapse of some time, receiving no answer, he wrote 
a second letter, informing him of his first communication. 
Parsons repli~d that he had received both letters, had exa­
mined the case, and formed his opinion, but some how or 
other it "stuck in. his throat." The gentleman understood 
this hint, sent him one hundred dollars, and received the 
opinion. Twenty dollars for the legal opinion of Parsons! -
the greatest lawyer of his time! 

No lawyer in Westminster Hall was superior to him, and 
had he lived in England, we should have seen him not only 
in the front rank of English lawyer!:?, but Chief Justice of the 
Kingdom. 

He had not the diversified attainments of l\Tansfield, and 
some other eminent men who might be mentioned; but his 
extraordinary abilities and ambition would soon have placed 
him foremost in the race. He had no eloquence; but he 
possessed what was infinitely beyond it a capacity for rea­
soning that was overwhelming. He did not know what rhe­
toric was, in himself, though he could appreciate it in others. 
I do not believe, that in all his decisions, a single ambitious 
sentence can be found. His style in speaking was brief, 
choice, fluent, clear and irresistible. In addressing a jury, he 
never indulged in declamation the greatest of all folly • 

• 

He spoke quietly, and in a tone of ordinary conversation, 
generally placing one foot on a chair, and his hand on his 
knee. 

I said he was brief. I never knew him speak more than 
an hour, rarely above half an hour; but what he said was 
like gold, bright, solid, and pure. It fell like a d'-!ad crushing 

, 

, 
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weight upon his adversary. He unfolded the diffi6ulLies of 
the law with the greatest clearness t.o a jury, and simplified 
the most intricate subjecb. rrhe characteristic of his st.yle 
was strong common sense. Hc fixed his eye upon the fore­
man, and to him addressed his argument. I have seen this 
quiet, strong manner of spealdng resist and overturn a torrent 
of eloquence from even powerful adversaries. It was like 
the flood of Niagara, deep, st.rong, overwhelming all oppo­
sition. 

He was plain and simple in his manners, having nothing 
of the address of a polished gentleman; but there was never 
any thing rude or coarse, or in the least degree improper, in 
his appearance or conduct. Hc was fond of female society; 
and at Salem he often was invited by a gentleman to attend 
some experiments in natural philosophy I think the subject 
was Light where he was sure to meet a coterie of intelli­
gent ladies. He was flattered by it extremely. He was the 
life of the party: he talked, and they listened, by degrees draw­
ing their chairs nearer and nearer to him, while he kept them 
in continual amusement and delight. They would never 
leave him without exclaiming to each other "was there 
ever a man so intelligent, pleasant, witty, and delightful as 
lVIr. Parsons 1 " 

He had uncommon presence of mind. Judge related 
to me this incident, which occurred at his table. A servant 
of his, by accident caught his hand in the wig of Mr. Par­
sons, and pulled it off, exposing his head, which was perfectly 
bald, and perhaps had not been seen by any person for many 
years. The company were in consternation, but nobody 
spoke a word. They were greatly relieved when Parsons 
quietly said "John, give me that wig. Don't you think I 
have a good head 1" 

He sometimes indulged his wit in Court. I have seen the 
jury, the bar, and the by-standel's, in merriment at some quiet 
remark, which he often made to relieve the gravity that 
usually prevails in that tribunal. 
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He tried causes with great expedition, for he saw the true 
points in the case at a glance, and determined them without 
any unnecessary delay, though not without sufficient delibe­
ration. Indeed, the complaint of counsel was, that the case 
was sent to the jury almost without argument. It was be­
canse his great mind saw through a questi~n at once, and 
wonld not suffer the time of the Court to be consumed by 

• 

useless arguments. Unfortunately for his State, he did not 
live long enough. He was appointed Chief Justice in 1806, 
and died in 1813. Had he sat upon the bench twenty years, 
he would have left behind him a reputat.ion as great and ex­
tensive throughout the whole country, and to posterity, as it 
was in his own State, and among his contemporaries. He 
might have become the great Judge of the age. It could be 
said of him, as of Lord Eldon, "toto vertice supra est." But 
he did much to settle the early law of IVlassachusetts, and his 
labors can never be forgotten. His fame cannot be lost, for 
his profound and extraordinary learning and sagacity, as 
exhibited in his judicial opinions, whenever they shall be 0 

examined, will show to distant ages the greatness of the 
man. 

I take to myself no little pride and satisfaction for the 
fact, that it was owing to my efforts that Parsons was chosen. 
to fill the important station which he held. I was a member 
of the Legislature, and being the only lawyer of my party in 
the "house," it fell to my lot to act a part much more im­
portant than would have happened under different circum­
stances. Parsons had been elected to the bench in 1806, but 
declined on account of the insufficiency of the salary, which 
was at that time only twelve hundred dollars, and his pOrac_ 
fice was ,vorth about ten thousand dollars a year. He could 
not be expected to make so enormous a sacrifice. I moved 
to appoint a committee to consider the subject of salaries. 
A bill was accordingly brought in and passed, increasing the 
salary of the Chief Justice to two thousand five hundred 
dollars. I supported the bill warmly, and with all my power. o 



• 
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This salary was afterwards, at my instance, raised to thirty-
five hundred dollars, where it now remains. This was done 
by a party wholly opposed to the Chief Justice in politics, 

• 

but they looked only to the honor of the jurisprudence of the 
State. They conceived that it would be a disgraceful cir­
cumstance, if so much learning and ability were not placed , . 
in that situation where they could be exerted with so much 
utility and honor to the country. Itaque cepi voluptatem 
tam ornatUln 1.:irum tarnque e.?;ccllens i'l7genium fuisse in 'Ilostra 

republica. Shall I add that he was a kind husband, a warm 
friend, an honest man ' in a word, a Christian? 

I have told you what he was. I \vill now tell you what 
he was not a poet. He was struck with the genius of 

. Robert Treat Paine, a poet who. enjoyed reputation in his 
day not sincc attained by any American poet; (I dare say, 
gentlemen, you have heard of him, but scarcely have seen his 
works,) and, seeing that he was wasting his talents upon 
unworthy subjects, he persuaded him to study law in his 
office, being convinced that he would become an eminent 
lawyer. Paine accordingly became a student of the law 
with Parsons, and was treated by him with marked atten­
tion. He told me that Parsons one day produced some 
verses, and read them. "vVerc they good?" I immediately 
asked. (For you know I had a sort of inclination to be a 
poet myself; I wrote verses, but never aspired to the dignity 
of writing poetry.) Paine. replied "they had no poetical 
merit whatever, but I did not dare tell Parsons so."· 

Such was Chief Justice Parsoils. I had much to say of 
him, but I perceive the clock has struck. I selected hIm 
for your consideration, because his great talents and extraor­
dinary worth are perhaps less kno\vn to you than the fame 
of many men of inferior merit and abilitie"s. He left a 
deep impression on the men among whom he moved, and 
on the jurisprudence of the State in which he lived. His 
influence will not soon cease to be felt; nor will his name be 
soon forgotten. His vast learning, his power in argument, 

, , 

• 

• 
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his solid and over-matching understanding, placed him above 
all his contemporaries, and present a lofty eminence to the 
view of posterity. 

" Aspicc ut ins ignis spoliis lIIarcclllls opimis 
Ingrcditllr, victorqnc virog sllpcrcminct 011111C8." 

One of his pupils has-preserved the following momo­
randa of views and expressions uttered by my father on 
the occasion of an extra lecture, which are interesting. 

"The manner of J ndge Story, when lecturing, was more 
that of an enthusiast than one who discharges a duty, and he 
often !rave us more than was 'set d wn in the bills.' A '-' r' 
favorite theme of his was the constitUtional history of our 
country; in discussing ,vhich, were introduced numerous 
reminiscences of distinguished men, with the whole lives of 
whom Judge Story was intimately acquainted. Some of the 
views and reminiscences, uttered upon the occasion of an 
extra lecture, I noted in my memorandum book. 

" He was bitterly oppotled to the recklessness with which 
laws were made and repealed. 1-Ie thought legislators should 
be continued in office many years, not only to give truth and 
force to w'hat they said and did, by the weight of experience, 
but also to take care that antiquity and age were preserved 

• 
to laws, so that the people might not retire to sleep under a 
set of old laws, well tried and digested, and then wake up 
uncler rulers as crude as the measures they adopt. Speaking 
once with an eminent gentleman from Tennessee, continued 
Judge Story, upon this subject, I asked him why his legis­
lahue did not meet every year, as did the majorJty of State 
legislatures. His reply was, that the laws might- have at 
least a trial before they were repealed. And there was a 
word of correct sarcasm in the remark. 

" The lamented jurist often expressed great admiration of 
Mr. Albert Gallatin, and quoted him frequently. Mr. Galla-

• 
• 

• 

• 

• 

. . 

-, 
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tin, when a member of Congress, in a conversation with me, 
said J l1c1ge Story remarked: 'We have plent.y of eloquence 
upon t.he floor; ay, and too much. It is the hard-worldng 
committee-man who is needed. 'rhe man who rarely speaks, 
but can apply himself to hard, dry, and important statistical 
labor. St.atistic figl1l'es are far weightier and more useful 
than figures of speech.' If this were true in Mr. o Gallatin's 
public day, \\That is it now? And speaking of lVIt·. Gallatin, . , 
let me say he is a truly great statesman. I rank him side by 
side with Alexander Hamilton. They were both foreigners, 
and both entered this country at about the same period. Mr. 
Gallatin preserved a purity of character that is as valuable in 

• 

a politician as it is rare. A man of great learoning, he daily 
adds weight t.o his counsels, and . glory to his name. As Mr. 0 

Jefferson's Secretary of the Treasury, and succeeding General 
Hamilton, although opposed to the latter in politics, to his 
hOllor and magnanimity be it said, he never displaced a 
single thing of his predecessor. He would 110t try to better 
that which was good. 'rhe epitaph on a certain mOan's tomb­
stone was just. It I'eads: 'I was well, I would be better, and 
here I ant,' 1\'11'. Gallatin in his office was energetic and able. 
And it was, often the case, that the Committee of vVays and 
l\'Ieans, in deciding upon measures brought before them by 
lVIr. Gallatin, would lose themselves, and adjourn, in order to , 
have their propose~ help them out of their difficulty. 

, . 
" Upon one occasion, Judge Story related the following 

I 0 

anecdote of FishefAmes, Sam·qel Dexter, and Chief Justice 
Marshall. l\'h. Dexter was one of those men whom (as was 
said of Burke) if you ~JlOuld meet on a rainy day beneath a 
shed, you would at once distingui:sh as a great man. A few 
moments conversat.ion with :Ml'. Dexter showed this; and I 
remember, that when I first met him, not Imowing who he 
was, I stared in wonderment. And yet, his mind was rather 
of a brilliant shade, than a great one. Mr. Dexter \vas once in 
company with Fisher Ames and Chief Justice Marshall. The 
latter commenced a conversation, or rather an opinion (for 

• 

• 
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he was almost solus in· the dialogue) which lasted some three 
hours. On breaking up, the hvo former commenced, on their 
way homeward, praising the depth and learning of their noble 
host. Said Ames, after a short talk, 'to confess the truth, 
Dexter, I have not understood a word of his argument for 

• 

half an hour.' 'And I,' good humoredly rejoined Dexter, 
'have been out of my depth for an hour and a half.' 

"Judge Story thought the limitation of thirty years to 
the agc required for eligibility of United States senators, was 
intcnded more for a minimum than a maximum; for, at 

.' 

the time the Constitution was adopted, great fear was enter-
tained of young men. He is not yet fifty years old, was an 
argumellt, which completely knocked up a canvasser's pre­
tensions. .A..nd, indeed, politics is a life which inspires ell­
thusiasm, not requires it. There are brilliant exc.;ptions, but 
exceptions never constitute a rule. See Pitt and Fox, who, 
at twenty-three, were by far the ablest men in Parliament. I 

• 

know I go contrary to the judgment of many, when I pro-
nounce vVilliam Pitt an incomparably greater man than his 
father, Lord Chatham, a man who was often strangely incon­
sistent. It is impossible for us to reconcile, with uniformity 
of opinion and conduct, attributes of all true statesmen, the 

• fact, that he who pronounced that celebrated speech agai.nst 
• 

. the employment of Indian warfare, should file, in the British 
cabinet, a letter, in his own handwriting, advising the same, 
and countenancing it directly and palpably. But Fox was, 
at the same time, a melancholy example of the fate of most 
precocious statesmen. At forty-five, the age when most men 
are entering public life, he was worn down by the press and 
cares of professional employments, and died a premature old 
man. 

"Remarked Judge Story, at another time: 'Chief Justice 
Marshall's great expression was, "it is admitted.'" As he 
was a powerful reasoner, it was often remarked: ' once admit 
his premises and you are forced to his conclusions; therefore, 
deny every thing he says.' Said Daniel Webster to me once: 

VOL. II. 43 
• 

• 

• 
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'when Judge Marshall says, it is admitted, sir, I am preparing 
for a bomb to burst over my head, and demoli::;h all my 
points.' . 

" I once saw a book advertised, entitled, 'New Views of 
the Constitution.' I was startled! vVhat right has a man 

• 

to start new vie\ys upon it? Speculations upon our Govern-
ment are dangerous, and should be discountenanced. And, 
upon this point, Edmund Burke has uttered a brief, but im­
portant truth: 'Governments are practical things, not toys 
for speculatists to play with.' Nevertheless, governments must 
often change, in conformity to the demands of the times. I 
have been in public life forty years, and have seen the Union 
change much. You may think you are at last settled! But 
no! Oll'/' lct'Ws are 'Written upon tlte sands of time, and tlte 'Winds 
of popular opinion gradually efface them,. new layers are to be 
made, and your old writing renewed or changed. 

" vVas Tyler President or acting President at the demise 
of General Harrison? A nice question, gentlemen, and hard 
to solve. The question was debated in Cabinet meeting, but 
on lUI'. Webster's opinion, Tyler was addressed as President. 

--

On' one occasion, when Chief Justice Taney was ill, I took 
his place as Chief Justice, and was thus addressed. At first 

• 

I felt nervous, but soon becoming used to it, found it like 
public money to new members of Congress, ' not bad to take.' 
And this was probably the feeling with lVIr. Tyler. 

" ,- vVho commences first, to-day?' inquired the Judge, one 
• mornIng. 

" , 1\11'. -- or myself; either you please,' -replied a senior 
member. 

" , Ah !' replied the Judge, 'either is a very good answer, 
except in the ea~e where a justice in Ireland said to two' men 
(one of whom was to be transported and the other executed) 
which of you is to be hanged ? '. " . 

• 

One favorite anecdote which he used to relate to his­
classes, in commenting on the maxim, "Qui jacit per 

-
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altum facit per se," and which, I am sure, they will all 
remember, was of " my friend J aek Callender," who used 
to say that this maxim did not hold in the case of a snow 
storm, for then, it was quite a different thing to face it 
per al/um, than to faee it per se . 

• • 

• 

• 

• 

• 

--

• 

-
• 
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CHAPTER XIII. 
• 

PltOFESSORIAL AND JUDICIAL LIFE. 

, 
.' 

CASE OF Ex PARTE CHRISTY LETTERS ON TIlE ANNEXATION OF 

TEXAS REPORT OF MASSACHUSETTS ON THE EXPULSION OF MR. 

HOAR FRO;\I SOUTH CAROLINA LETTER ON TIlE RHODE ISLAND 
, 

CONTROVERSY DICKENS'S CHRISTMAS CIlnmS DEATH OF JUDGE 

PRESCOTT LETTER OF JUDGE PltESCOTT PROPOSES TO RESIGN 
, 

nIS SEAT ON TIlE BENCH REASO~S LETTERS RELATING TO IT-'" 

LETTER WRITTEN ON TIlE RESIGNATION OF HON. JOSIAH QUINCY AS 

P.RESIDENT OF HARVARD UNIVERSITY DONATIONS OF MY FATHER 
. 

TO THE UNIVERSITY ·EXTRACT FROM A REPORT ON THE LAW 

SCHOOL AND nIS DONATIONS, BY CHARLES Sm\nmR, ESQ. - PROPO­

SITION TO ERECT IllS STATUE BY THE MERCHANTS OF BOSTON­

SUBSTITUTION BY l\1Y FATHER OF A PROFESSOIlSHIP OF COl\1MER­

CIAL LAW. 

THE winter found my father again at vVashington in 
attendance upon the Supreme Court, and the following 

-
letter gives an account of the case of Ex parte Christy, 
(3 Ho,,-ard's R. 292, decided at this term . 

• 

• TO WILLIAlII W. STORY, ESQ • 

• 
DEAR W ILLI.Ur : 

Washington, January 1st, 1845 . 

I wish you and Emelyn and Edith a happy new year, this 
being the first day, and a holiday it has been to us all in this 
city. Both Houses of Congress and the Court adjourned 
over until to-morrow, and thousands crowded to the" White 
House" to pay their respects to the President, and to gaze 

• 

at each other and exchange there and elsewhere mutual con-

-
(7 , ' 

• 
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gratulations. It is herc somewhat like new year's day ~n 
New York, a day for fun and frolic, and conviviality, but it 
'wants thc spirit and vivacity which give it a peculiar relish 
there. 

We are going on in the Court slowly, but steadily. We 
have one hundred and fifty cases, all of which arc for argn­
ment, and after one month \ve find ourselves just at No. 29. 
You may judge, therefore, that we are not likely to make a 
decisive impression upon the docket. Yesterday I delivered 
the opinion of the Cou·t in a great Bankrupt c~sc from New 
Orleans, embracing the q}le.' of the na'~ure and extent of 
the jurjsdiction of the District Court in matters of bank­
l'Uptcy. It was an elaborate review of the whole statute, 
and we sustained the jurisdiction of the District Court over 
all matters whatsoever, and recognized (as indeed was 0110 of 
the points) the right of thc Court to grant an injunction to 
proceedings and suits in the State courts. The opinion 
covers the whole ground in Ex parte Foster, and also in the 
New Hampshire cases which have been so stoutly contested 
in the State courts. . . . I took great pains about 
it, and the Court fully confirmed all my views. Judge Catron 
alone dissented. 

Very truly and affectionately yours, 
JOSEPH STORY • 

• 

During this session, the annexation of Taxa" was de­
bated and (larried in Congress. ,\Vhile the question 'was 
yet pending, a Convention was held in NIassachusetts to 
consider what action should be taken upon it, whicp was 
attend~d by a large number of the most able men in the 
State. After two days' earnest discussion, in the course 
of which many eloquent and vigorous speeches were 
made, an address to Congress drawn up with great 
ability, and in which the hand of 1\1r. \Veostel' was 

43 "" 
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plainly visible, was unanimously passed by the Conven­
tion. - In this address the annexation of Texas is pro­
tested against as a violation of the Const.itution of the 
United States, and a new sanction to the extension and 
perpetuation of slavery. In these proceedings my.father 
was deeply interested, and his thorough approval of the 
grounds taken by this Convention will appear in the fol­
lowing letters. I-lis judicial position alone prevented 
him from taking an active part in opposition to the 
measure. lIe considered it to be a violation of the 
whole spirit of the Constitution as well as its express 
provisions; as calpulated to carry the slave-holding power 
to an extent never contemplated in the establishment of 
this government; and as an attempt to enlarge an enOf­
mous evil, which was as unjustifiable in policy as in morals, 

• 

TO WILLIAM W. STORY, ESQ. 
• 

'Washington, January 25th, 1845. 

DEAR WILLIAM: 

The vote on the Texas question will probably be put to­
day, and I entertain little doubt that in some shape it will 
pass. As usual the Northern and Middle States will be 
divided; the South will unite. Pray,do not ask me how all 
these things are brought about. I should blush to put on 
paper what my belief is. There are ample means to accom­
plish any ends in power and patronage, "&e. &c. &c." and 
Lord Coke has told us that, " &c. &c." are signs full of mean­
ing in the la\y. I think they have a still more pregnant 
meaning out of the law. 

'rhis government is becoming daily more and more cor­
rupt j and the decline and fall of the American Republic will 
not be less a matter of history in an age or two at farthest, 
than that of other republics whose fs.te is recorded in past 

-
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. annals. HO\vever, the present crisis will soon be forgotten 
and forgiven by the people; and we shall go on as we may, 
until by some convulsion wc come to a full stop. When 

• 

that will be I pretend not to prophesy; you may live to be a 
witness of it. 

I am glad of your renewed health. You mnst take good 
• 

care and cherish it, for sad experience has taught me, that if 
it is once fairly lost it can scarcely be fully reg~ined. J.Vulla 
vestigia 1·etro7·SUm., is the motto on many overworked consti­
tutions and brains. 

We are going on quiet.ly in the Court, with very few causes 
of any real permanent interest. But there are some \'\Torth 
talking ahout, when we meet. I think that the Court will 
adjourn about the beginning of lVIarch; and when they do, I 
shall bid farewell to' Washington with a light and buoyant 
spirit. . . ., 

Give my love to'Emelyn and Edith, and to l\Iary also, 
when you see her. I suppose that she is too intent on her 
household affairs to tind time to write me. 

Yours, most affectionately, 
JOSEPH' STORY. 

TO SUION GREENI,EAP, ESQ. 

My DEAR Sm: 
'Washington, January 4th, 1845. 

• • • • • • • 

I have been not a little vexed with the division among the 
Whigs in Boston. It argues HI for our future prospects, and 
I could ill afford at this moment to have our strength im­
paired, or union broken. I sympathized sincerely with the 
Native Americans in their first movements, because foreign 
influences have become most mischievous among us; but I 
am now persuaded that the party have ulterior views, and 
feeling their strength, are determined to use it, per jas aut 
nejas, for their own ambitious, if not sectarian purposes. 

The Texas question is now before Congress. Opinions 

• 

, 

• 

• 
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change every day, as to wbether it will be annexed or not. 
One day it i::; said it will be, the next that it will not. My 
belief is, that the wboJe Democratic party will ultimately go 
for it, so ullscrllpulons and reckless, and disciplined for party 
action it is, and will continnc to be. In the Senate, the 
quest.ion is doubtful, but it depends upon one or two votes; 
and what hope cun be placed upon them, with such various 
influences, of which I will not speak, to bear upon them? If 
Texas is annexed, as I believe it will be, we owe it to the 
Abolitionists, and to the miscrable time-servers in the North, 
who fawn and cronch to the Soutb, and love whatever crumbs 
fall from their table. . . . 

Give my kindest regards to 1\irs. G. and believe me truly, 
Yours, 

JOSEPH STORY • 

• 

TO IlOX. STEPIIEX C. PHILLIPS • 

• 

1tJy DEAR Sm: 
,Yashington, February 5th, 184[;. 

I have but a moment to write you to say, that I have read 
in the last newspaper which reached us from Boston, the 
Address to the people of the United States by the late State 
Convention. I think it a very masterly composition, and 
written ill the right tone and spirit, becoming our ancient 
Commonwealth and our political principles. I hope it will 
be printed in a pamphlet form, so that it may circulate freely 
and be capable of preservation. . . . 

Believe me, truly and respectfully, 
Your obliged friend, 

JOSEPH STORY. 

TO :\IRS. JOSEPH STORY. 

l\:lY DEAR WIFE: 
,Vashington, February 9th, 18·15. 

. . . What could be more disgraceful than the re-
joicings hl Boston on the vote for Texas in the House of 



" 

, 

J"ET. 65 - 66.J PROFESSORIAL AND JUDICIAL LIFE. 513 

Representatives? It is said that Nero fiddled while Rome 
was on fire, and :Massachusetts men now in like manner re­
joice when their own State is to be reduced to perpetual 
bondage _to the slave-holding St.ates. All this is thc work of 
office-holders and office-seekers, and corrupt demagogues. 

The address of the IHassachusetts Convention is certainly 
a very able and striking composition. I wish it had elabo­
rated one view, that is, that it enlarges as well as perpetuates 
the inequality of the representation in the House of Repre­
sentatives, giving in effect to the holder of five hundred 
slaves, a vote equal to that of three hundred frecmen. Such 
it is in reality, although not in form. vVe hug the chains 
which we are assisting to form for ourselves. . . . 

I am as ever, affectionately yours, 
JOSEPH STORY. 

, 

TO IIOX. SDIOX GREEXLEAF . 
• 

"Washington, February, 16th, 1845. 
:My DEAR Sm: 

I have been intending to \vrite you for a week or two last 
past, but my occupations have been so incessant in writing 

• 
opinions, or attending conferences when not in Court, that I 
was almost precluded from the opportunity. And for the last 
four days I have been suffering under a very severe eolcrand 
caietrh, which has almost disabled me from attending to any 
thing, and has confined me to my chamber. I am getting 
better, but it is a slow process. I 

b' Your information as to the closing moot-courts interested 
me a good deal. You decided the pro (rata freight case ex-
actly as I should have done, and it coincidcs with a very late 
one in England. I think also you decided the paraphernal 
case entirely right. It is a curious case of the conflict of 
laws. But where are such conflicts to end? They spring 
up on every siue, in the most extraordinary manner. We 
have decided one this very term of great interest, and I shall 

• 

• 
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bring it home for the moot~courts. I have laid aside a num­
ber for the moot-courts, some of which are curious. 

'rhe Senate are just now in the midst of the Texas debate. 
The papers will tell you who have spoken, and on whieh side. 
It is astonishing how easily men satisfy themselves that the 
Constitution is exactly what they wish it to be. They can 
expand or contract it at pleasure. rro~day they are strict 
constructionists; to~morrow the most latitudinous powers 
spring up anywhere and everywhere. To me the question 
whether Congress could admit 'J.'exas has seemed to admit 
of a doubt. I have all along doubted, ' that is not strong 
eno11gh,· I have all along disbelieved that the treaty-making 
power extended to such a case. Could the treaty~making 
power surrender the United States to a foreign power? If 
not, ho\V does it get the power to unite a foreign State with 
us? 1:5 there any substantial difference between our joining 
them and their joining us? The fact is, that the framers of 
the Constitution never dreamed of such extravagances, and 
therefore they never provided in terms against them. The 
whole SCoP(: of the Constitution seems to be, not merely in 
terms, but in spirit and objects, the other way. There seem 
to me some things that I cannot argue. They are too plain 
for it. I have read Mr. Bell's Report on the Texas question 
with a good deal of pleasure. I thought I could see l\Ir. 
1\Ia:son's finger in parts of it. Am I right? The declaration 
report on the South Carolina conduct may be well enough, 
but it does not satisfy me. I wished it to be full of dignity, 
but full of spirit; I find it somewhat too cold, an9 too courtly. 
Yet, I do not know what I should propose as a substitute. 

-
Considering our position as a commercial State, it is a very 
difficult and delicate matter. I am better pleased with the 
address of the late Convention in Boston, written, I suppose, 
by 1\ir. VV'" ebster. . .. • 

I feel tired, so I bid you "good night," with my kindest 
regards to Mrs. Greenleaf. . 

I am, most truly and affectionately yours, • 

JOSEPH STORY. 
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The Declaration Report, alluded to in this last letter, 
was mnde by the Legislature of l\.Iassachusetts, on the 
occasion of the expulsion of IIonorable ~Ir. Iloar from 

• 

Charleston, where he had been officially sent by the 
Commonwealth as a commissioner to examine into the 
operation of n, certaiu lnw of South Carolina, by ,yhich 
all colored sailors arriving at the port of Charleston ,,'ere 
prohibited from entering the uity, were subjected to im­
prisonment during the stay of their vessel, and rendered 
lia1le to 1e sold into slavery, in case their jail fees were 
not paid. This law, although it had already been pro­
nounced unconstitutional by the Circuit Court of the 
United States, sitting in Charleston, anc1 so certified to 
the Executiye at "\Vashington, still continued in force, 

-
and tho mission of 1\11'. lIoar was to inquire into the ope-
ration of this law, and test its constitutionality, by bring­
ing it to issue in a formal trial in the Courts of South 
Carolina, A body of citizens, however, waited on him, 

'--"" . 
and, announcing that he could not be permitted to 
inquire into that matter, counselled him to leave the 
city. Finding nIr. IIoar resolute, they finally removed 
him by force from the State. The nInssachusetts Lcg~s.­
lattue put forth their views on this outrage in a docu­
ment, in the nature of a Declaration, which was drawn 
up by I1onorable Charles Francis Adams. 

A Report to the 110use of Represent[l.tives on the 
Rhode Island Controversy having been made, in which 
aspersions were cast upon certain parties in that State, 
Judge Pitman wrote to consult my father as to the hest 

• 

course to pursue. The follo,ying is an extract from his 
answer: -

• 

• 

• 
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. . -
TO lION. JUDGE l'ITlItAN. 

'Washington, January 1Mh, 18,15. 
My DEAR SlIt: 

. . . My opinion is that it is the solemn duty of 
the Legislature of Rhode Island to take this whole matter 
into its own hands; to repel thc imputations cast upon her 
in the report of the Committee of the House and elsewhere, 
and to vindicate the character of yourself and her other citi· 
zens, who have stood by her in her days of peril and distress. 
The State owes it to itself, and to the whole country, to come 
out, aild make a bold resistance to the attempt on the part of 
the House of Representatives to cast unjllst reproaches upon 
her, and to trample upon her rights as an independent sove· 
reignty. This should be done in a full and elaborate reo 
port of all th~ facts and circumstances, and a full exposure of 
the objects of all the demagogues, in and out of Rhode 
Island, to involve you in a civil war; to break down your 
form of Republican government. The report should be 
drawn up by your-ablest men, and express with dignity, and 
at the same time with a determined and fearless spirit, your 
wrongs and your rights, State as well as individual. If Rhode 
Island, from a tir:'.ld, or time-serving, or money-making policy, 
will not do this, the State has no reason to complain that 
facts are distorted, or her character unjustly aspersed. If, on 
the contrary, such a report should be published and exten­
sively circulated by yourselves, and laid before Congress, I 
doubt not that Congress would order a large edition to be 
published for the use of the nation. If your State will not 
do this, then it seems to me that your o\vn course should be. 
to do nothing, as a personal vindication, and to leave it to 
time and your country. 

Such are my own thoughts on this subject, in answer to 
yourI:~quests. Indeed, I cannot personally advise you to 
memorialize Congress. . 

Believe me, most truly and affectionately yours, 
JOSEPH STORY, 

• • 

• 

• 

• • 

• 

• 



• 
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N otwithstanc1ing his various occupations, my father did 
not neglect the current literature of the day. Scarcely 
a book of note appeared that he did not acquaint him­
self with its contents; and he never failed to read with 
delight every new production of ~lr. Dickens's pen. 
The following letter alludes to "The Christmas Chimes" 
of that distinguished writer. 

TO MRS. JOSEPII STORY. 

'Washington, February 13th, 1845. 

My DEAR WIFE: 

. . . I have been reading Dickens's new Christmas 
Chimes, and 'have been, on the whole, well pleased with it. 
Some of the scenes are drawn with his usual power and 
vivid accuracy, and some, in the" Dream," are wonderfully 
wronght out. But what interests me most is the strong sym­
pathy which he everywhere exhibits for the poor, the forlorn, 
and the wretched j and his stern contrasts between the cold 
selfishness and indifference of the rich, and of the so-called 
philosophic guardians of paupers, dressed in a brief authority, 
and the humble virtues of the humblest race of laborers. I 
think that what he says will strike deep into the common 
English mind. In truth, his whole tale is a terrible exhibi­
tion of the operation of the Poor Laws, as actually adminis­
tered in England, and of the bitter sufferings and oppressions 
of the lower classes of society there. It is worth a volume 
of harangues in Parliament, it is 'so lifelike, and so touch-
ingly true, " . . 

It is now getting late, and I must close my letter, with a 
good-night, and may God bless you. 

l\lost affectionately yours, 
JOSEPH STORY. 

In the next letter my father pays a tribute to his early' 
friend, Judge Prescott; he also opens the subject of his 

VOL. II. 44 
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intended resignation of his seat on the-~Bench, and 
touches, with his accustomed tone, upon the annexation 
of Texas and the imbecility of Northern sentiment . 

TO CIIARLES SUMNER, ESQ. 

My DEAR SIR: 
• 

Washington, January 4th, 18,15. 

\. . . Mr. Prescott's death, although I had long been 
. . prepared to expect the event, came upon me at last suddenly, 
• , and ha~ cast me into a saddening and painful gloom. I had 

• 

• 

honored him so long and so sincerely, and had been accustomed 
to think of him so much as one of my most valued contem­
pOl'aries, that I feel a void in the circle which I dare not hope 
to see filled. He had great qualities, and the thing most 
to be regretted is, that he has left nothing behind which 
will make his various lealning, vigorous thought, and lofty 
bearing felt by posterity; so that one is compelled to say, 
in the language of lament, 

" Feeble tradition is his memory's guard." 

I am glad that Mr. Lawrence communicated to you my 
intention to resign; but I desire to have that intention kept 
as much a matter of secrecy and confidence as it can, until 
after my return home. I shall otherwise be harassed by so-

. . 

licitations here as well as elsewhere, which will be distressing 
to me; but which will not shake my resolution. Depend 
upon it, I can no longer hope to be useful in the station which 
I occupy for my country. Every day more and morl:: ad­
monishes me that it is time for me to withdraw from the 
public service. Personally, my position is not unpleasant 

• 

in respect to my associations. But times are changed, and 
things are changed, and men are changed. It is my inten­
tion, if practicable, to retire at the end of l\iarch. But there 
are cases still pending before me, which have been partly ar­
gued, and which lought, perhaps, in justice, to finish before 

• 



lET. 65 - 66.] PROFESSORIAL AND JUDICI.A.I.A LIFE. 519 

I quit. At all events I mean to resign before the end of , 
June. I shall then fall back on my Profi~ssorship and its 
duties with new ardor, and shall dcvote the residue of my 
life, if spared health and strength, to the comlJletion of my 

" juridical works, and possibly I may undertake some \vork 
• 

which I had not, previously to the present period, though 
would be within the compass of my leisure. 

There is no news in this city. The debate on the subject 
of the annexation of Texas is now going on in the House of 
Representatives; various propositions have been made, and 
no inconsiderable diversity of opinion is known privately to 
exist upon the subject among the Democrats. Whether the 
project will succeed or not at this session, is held by many 
persons to be uncertain. For myself, I can only say that I 
have little doubt that it will pass the House, so unscrupulous 
are many of the" dough-faced" members, and so various are 
the influences which will be brought to bear upon them, some 
of which are too gross even to mention. As to the Senate, 
there is barely a hope that it may not pass that body. I say 
barely a hope, for it will turn upon the votes df one or two 

• 

members who are considered very doubtful. You must 
not rely too much upon the newspaper writers on this 
subject; the truth is that the scene changes daily here, and 
no man can prophesy of the morrow, what ,vill be done, or 
not done. The most disgraceful after all will be the votes of 
members from the Northern and MIddle States. Without 
them the project cannot be caqied; with them it is sure. 

'- , 

In every way which I look at the future, I can see little or 

• 

no ground of hope for our country. Weare rapidly on the . 
. decline. Corruptior.. and profligacy, demagoguism and reck­

lesness characterize the times, and I for one am unable to see 
where the thing is to end. You, as a young man, should 
cling to hope; I, as an old man, know that it is all in vain • 

• • • • • • 

What think you of the conduct of South Carolina ",ith 
respect to Mr. Hoar? I observe all the Boston newspapers 

• 

• 

.' 

• • .. 

• 

• 

• , 

• 
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are silent, and no one seems to think that any thing is to 
be done. The subject deserves very calm, but at the same 
time very resolute deliberations and actions. 

I have not now time to say more even if I had the heart 
(as I have not) to say more. Give my Idndest regards to 
lVIr. Hillard, and assure yourself that I am, ,., . 

. l\'Iost truly and affectionately yours, 
JOSEPH STORY • 

• 

The warmth with which l\Ir. Prescott reciprocated the 
esteem and respect of my father, appears in the following 
letter to 1\11'. Sumner:-

• 

TO eIIARLES SUMNER, ESQ. 

Boston, November 10th, 1840. 
My DEAR SIR: . 

I thank you for Lord Denman's letter, and the books. I 
I 

am much pleased to see that Judge Story's· legal opinions 
.,. ---. are duly appreciated by the Court, and his books by the pro­

fession in England. I believe him the' greatest Jurist now 
living in either country. It must be gratifying to him to find 
his works, even on Equity Law, reprinted in England in so 
handsome a ,tyle, and without garbling. The publishers 
have even had the delicacy to preserve the dedication, so that 
the dedicatees ,vill have the honor of being associated with 
him in that country, which I am sure they will feel a great 
pleasure and pride in. v. 

I am, dear sir, very faithfully, yours, . 
W ILLIAlIiI PRESCOTT. 

Upon the resignation of President Quincy, as head 
of the University, the following letter, written by my 

• 

father, was· addressed to him, in behalf of the Corpo-
ration: -

., 
• 

. ,:i 
• 

• 

• 
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'1'0 TTIE lION. JOSIAII QUINCY, LL. D. 

• 
Boston, March 29th, 1845 . 

DEAR Sm: 
It is with the most flincere regret that we acknowledge the 

receipt of your letter of the 19th instant, announcing your 
resignation of the office of President of Harvard University. 
This event, so unexpected and painful to us personally, is 
still more to be lamented as a public loss. We are com­
pelled, however, to admit that the motives which have influ­
enced your decision are most honorable to yoursdf, and 
cannot fail to meet the approbation of all ingenuous minds. 
The period, also, chosen for the purpose, could not have been 
selected with a wiser regard to the welfare and interests of 
the University. At no time have there prevailed greater 
harmony and efficiency in all the departments of instruction 

• • 

and government of the v'3.rious faculties, or more entire good 
order, liberal study, and correct deportment, on the part of 
the students. 

As our official relations with you are about so soon to 
terminate, we avairourselves of this occasion to express to 

• • 

you, officially and individually, our deep sense of the value 
and importance of your se!vices to the University, our full 

-
testimony to the untiring zeal, activity, and fidelity, with 
which you have devoted yourself to its interests, and our 
grateful recollections of the enlightened aid and support 
which we have received from your counsels and cooperation 
in our arduous duties. Some of us can carry back these 
recollectiOlls to the commencement of your official career, 
and all of us have been witnesses of the uniform kindness 
and scrupulous conscientiousness with which you have per­
formed all your duties. It is with no common feelings of 
gratification, that we are enabled to say, that under your 
administration of the concerns of the University, there has 
been a steady advancement of literature, learning, and science, 
within its walls, and that, to no former period of its history, . 

44 "" 

• 

• 

• • 

• 
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could we look back with more satisfaction for proofs of its 
having fulfilled the just expectations of its friends and the 
public. In sound scholarship, in earnest efforts to support 
the Christian revelation and Christian morals, and in a prac­
tical illustration of the constitutional rights and duties of 
religious freedom of opinion, we deem it no rashness to assert, 
that it is not at this moment behind the most favored Colle­
giate Institutions of our country. 'ro this desirable state of 
things you have eminently coniTibuted; . 

It is also a source of the purest pleasure to us, that, in our 
intercourse with you, personal as well as official, there never 
has been, for a single moment, any interruption to the most 
free and-fi'iendly interchange of thoughts. If any differences 
of opinion have arisen, they have been communicated and 
received with the most candid and cordial courtesy. No 
measures have been adopted, which have not been sanctioned 
by your approbation, and rarely without entire unanimity on 
the part of the corporation. 

It is under such circumstances, that we are called upon to 
relinquish a connection with you, so confidential, so interest­
ing, and so important to the best interests of the University. 
Grateful for your past most valuable services, we cannot close 
this eommunication, without expressing our earnest wishes 
that the residue of your days may be crowned with health 
and happiness, in the possession of that dignified repose, 
which you have S0 fairly earned, and those solaces, which 
belong to a life of incorruptible fidelity, virtue, and devotion 
to the good of mankind.'! 

We have the honor to remain, with the highest respect, 
Truly, your obliged friends, 

(Signed) JOSEPH STORY, 
LEMUEL SHAW, 

CHARLES G. LORING, 

JAl\IES W ALKEE, 
• JOlIN A. LOWELL, 

SAl\IUEL A. ELIOT. 

" . 

• 
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It had for some time been the wish of my father to 
retire from the Bench of the Supreme Court, and to 
devote himself solely to the duties of his Professorship. 
But hitherto circumstances and the persuasion of friends 
had induced him to remain. With his associates on the 
Bench, his intercourse had been uniformly pleasant; but, 

• 

although he did full justice to their talents and learning, 
the constitutional views entertained by the majority of 
the Court were in many essential points opposed to his 
own. lIe was often forced either to assume the attitude 
of dissent, which was peculiarly ungrateful to his nature, 
or by his silence to yield apparent adhesion to doctrines 
and principles of interpretation which were at variance 
with all his previous decisions, and in his' opinion un­
sound. In this awkward position, he felt that he could 
neither do justice to himself, nor render essential service_ 
to his country, and that his best course would be to re­
sign his situation. 

Had it not been for the unfortunate death of General 
Harrison; by which Mr. Tyler "was elevated to the Presi­
dency, he would probably have retired from office during 
that administration. But Mr. Tyler's views and wishes 
were quite different from those of General lIarrison, and 
from the party by which he was elected. And, as It was 
understood that he had expressly avowed that in case of 

. " a vacancy in the Supreme Court," no one should be ap­
pointed who was of the school of Story and I{ent," my 
father felt that a resignation during his administration 
would only subject the Court to the hazard of a party 
nomination, which might be good or bad, but in respect 

. . , 

to which little reliance could be placed on Mr. Tyler . 
• 

As the close of Mr. Tyler's administration drew near, 
. " 

• 

• 



• 
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he had been sanguinely looking forward to the election 
• 

of Mr. Clay, as affording a fit occasion for his resignation, 
feeling assured that in the hands of that statesman, 
the nomination of his successor could only be governed 

• 
by the worthiest of motives. lIis disappointment was, 
of course, very great when the result of the election in 

. favor of :M:r. Polk completely overturned all his plans. 
The question as to his course was again open; and after 
long deliberation and at the earnest instance of his imme­
diate family, he resolved definitively to resign. It was 
very evident to him and to his friends, that his health 
was breaking down under his excessive labors, and that 

• 

. he could not hope to continue his present course for the 
four additional years of the succeeding administration, 
without endangering his life. As far as concerned the 
appointment of his successor, a resignation within that 

• 

period would be the same in its effects as if it were im-
• 

mediate . 
. He was now sixty-five years of age. For thirty-three 
years he had labored in l~is vocation as Judge, and its 
duties began to grow irksome to him. lIe desired the 
peace and quiet of home, and every recurring year quitted 
his family for the winter with more and more reluctance. 
The severe illness or the preceding year had warned 
him, that one or other of his occupations must be aban­
doned. To quit the Law School was out of the question. 
This institution he had built up, and it was the delight of 
his life. His dnties there were pleasures which afforded 
him an agreeable and honorable occupation. To gather 
around him a circle of young men, into whose minds he 
might instil sound doctrines of law and equity, and 
whom he might dismiss into the world with high 
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principles and pure motives; to employ his leisure in 
giving 'a permanent written form to th«(Tearning with 

path of the student, and to recommend and establish the 
law, was a prospect which was constantly before him, to 
charm his imagination. Had he not amply earned the 
right to realize this dream, and to disburden himself of 
the official duties which now so heavily weighed upon 
him by a life devoted to his country? Some were ambi­
tious for him, some were anxious for the Constitution. 
But those who loved him best, most desired him to 
retire from public life, and to devote himself to those 
pursuits which had for him the greatest charm. Laurels 
enough were clustering round his brow, and there was no 
fear that while life remained energy would be wanting. 

The following letters, in addition to that addressed to 
1\1:1'. Sumner, written during the early part of this year, 
relate to his intended resignation. 

TO REV. ,TORN nRAZER. 
, 

Cambridge, April 2<1, 1845. 
l\Iy DEAR Sm: 

I dare say that you are surprised that I have not before 
replied to your letter. I have desired so to do, but the delay 
has been unavoidable, owing to a multitude of engagements 
which have crowded upon me since my return home, and 
among these the completion of the manuscript of a work 
almost through the press, whieh awaited my movements. 

I will deal frankly with 'you. Ever since the close of the 
last Presidential election" I have determined to resign my 
office as a Judge of the Supreme ,Court, thinking that I could 
no longer, in the actual state of the country, b€'~f any farther 
use there. The time of my resignation I had not positively 

.-, 
. .' 

-

• 
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fixed on, and meant it to be before the close of the present 
year, and probably much earlier. In case of my resignation 
I intended to devote my whole future life to my Law Pro­
fessorship, and in contemplation of this, the Corporation have 
held out to me as an inducement, a great increase of my 
salary. The arrangement is not yet concluded, but I trust 

• 

will soon be so. 
In the mean time, the resignation of President Quincy has 

" come upon us all by entire surprise. I have heard that my 
name, among others, had been mentioned for the vacancy. 
I greatly prefer my Professorship, for many reasons; and I do 
not desire the Presidency. Indeed, with its present irksome 
duties and details, I shol~ld not be willing, under any circum­
stances, to accept it, even if it should be (as I think it will 
not be) offered "to me. There is but a single event in case of 
which-I<?_ould be brought to consider such a proposition for a 
moment, and that is (which is not likely to occur) a great 
division of opinion as to another candidate, and a great 
change in the actual arrangement of the duties of the Presi­
dent, taking from him the miserable details of business, and 
enabling him to instruct the Senior class in some study suited 
to his tastes and pursuits. The latter is, in my judgment, 
most important, to bring him into pleasant associations with 
the scholars, and to enable him to possess an intimate know­
ledge of their relative standing and merits. I ~epeat it, I do 
not believe that this event is likely to occur; and I mean 

- . 
not to utter a word on the subject, as I deem my Professor-
ship far more agreeable and useful to me, and of quite as 

-
lnuch importance and dignity. 

The college is now in a critical situation in the opinion of 
the public, and I daily perceive that Orthodoxy is again 
pressing forward to achieve its long-cherished purpose, ' the 
obtaining the mastery and rule of the University. The times 
call for energy, decision, and character, to sustain the college 
against these reiterated attacks, and a combined action of all 
its friends to repel them. A weak or vacillating President, 

• 9 
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one who courted popular favor, or yielded to temporary 
popular clamor, would bring the college into discredit, and 
subdue the public confidence in it, to an extent ruinous to its 
permanent interests. And yet, whichever way I look, I find 
difficulties in selecting the man, and the very man. 

I hope to have the pleasure of a free conversation with you 
long before any choice shall be made, which cannot probably 
be for months to come. • . • 

Believe me, 
Most truly and affectionately, 

Your friend, 
JOSEPH 

TO HON. EZEKIEL BACON. 
• 

• 

STORY. 

Cambridge, April 12th, 1845. 
My DEAR SIR: 

You must not be surprised at my delays in answering your 
kind fa VOl'S. But in truth, I cannot find ~ime, consistently 
with my public duties, to answer half the letters I receive; 
and I am reluctantly compelled to postpone letters of friendn 
ship to letters of business, very much against my will . 

• 

• • • • • • • 
• 

It;, respect to myself, and my concerns, I wish to say a few 
words. If Mr. Clay had been elected, I had determined to 
resign my office as a Judge, and to give him the appointment 
of my successor. How sadly I was disappointed by the re­
sults of the late election I need not say. It compelled me to 
consider whether I ought to resign under Mr. Polk's adminis­
tration, or to await events. After much reflection I came to 
the conclusion that I ought to resign at some time before the 
close of his administration; and I left the precise time for 

• 

future consideration. Many reasons induced me to this con-
clusion, but a single one only ne.ed be mentioned. Although 
my personal position and intercourse with my brethren on 
the Bench has always been pleasant, yet I have been long 

• • 

• 

• 
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convinced that the doctrines and opinions of the" old Court" 
were daily losing ground, and especially thosc on great con­
stitutional questions. New men and new opinj.ons have suc­
ceeded. The doctrines of the Constitution, so vital to the 
country, which in former times received the support of the 
whole Court, no longer maintain their ascendency. I am the 
last member now Ii ving, of the old Court, and I cannot con­
sent to remain where I can no longer hope to see those doc­
trines recognized and enforced. For the future I must be in 
a dead minority of th~ Court, with the painful alternative of 
either expressing an open dissent from the opinions of the 
Court, or, by my silence, seeming to acquiesce in them. The 
former course would lead the public, as \vell as my brethren, 
to believe that I was determined, as far as I might, to dimi-

, 

nish the just influence of the Court, and might subject me 
to the imputation of being, from motives of mortified ambi­
tion, or political hostility, earnest to excite popular preju 

• 

against the Court. The latter course would subject me to 
the opposite imputation, of having either abandoned myoId 
principles, or of having, in sluggish indolence, ceased to care 
what doctrines prevailed. Either alternative is equally disa­
greeable to me, and utterly repugnant to my past habits of 
life, and to my present feelings. I am persuaded that by re­
maining on the Bench I could accomplish no good, either for 
myself or for my country. 

I meditate, therefore, to fall back on my Law Professorship, 
and to devote the residue of my life to its duties, hoping 
thereby to sustain its influence and its character. I believe 
the University will be ready to allow me any reasonable com­
pensation I desire. 

The Presidency of Harvard College is not an object within 
my contemplation. I should greatly prefer my Professorship, 
as not less in dignity, and quite "Us elevated in importance. 
The resignation of the President came upon me by entire 
surprise, and it is very uncertain who will be his successor. 
Months will elapse before any choice can or will be made, 

.... "1...-_ , 

• 

, 
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and perhaps a half year. If 1\'11'. Everett should, upon his 
return from Europe, incline to take it, it is not improbable, 
although far from certain, that it may be otrered to him. I 
do not believe that sectarian views will have any influence 

• 

upon the appointment. I shallremcmbcr your recommcndaM 

tion of Presidcnt Hopkins. 
l\'1y judicial and other duties will probably occupy me 

(with occasional journeys) until the beginning of September. 
If in that month you should have an opportunity to visit old 
l\Iassachusetts, I shall be very glad to see you at Cambridge, 
and talk over old affairs and new. 

Believe me, most huly and affectionately, 
Your friend, 

JOSEPH STORY. 

lIaving determined to resign, my fitther returned to 
Cambridge after the session at 'N ashington, with a light 
heart. This determination, however, he endeavored to 
keep private, disclosing it only to a few friends, with 
whom he consulted in respect to his future plans. 
Hitherto, his salary as Professor at Cambridge had only 
been one thousand dollars. Notwithstanding the large 
increase. of the Law School (then numbering over one 
hundred and fifty students, whose tuition fees amounted 
to fifteen thousand dollars annually) the salary had never 
been raised. On the contrary, my father had declined 
the'reiterated offers of the corporation, to increase it to 
any sum that he should deem proper. 

As he was now, however, to resign his income as Judge 
of the Supreme Court, and to surrender all his time to 
the Law~ Schogl, he did not feel that his circumstances 

• 

would. allow him to continue the course which he had 
• • 

previously adopted. TliisA was at once apprehended by 
VOL. II. 45 
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the Corporation, who proposed an increase of compensa­
tion, offering him any sum which he should fix upon, 
rightly considering his services to the College as invalu­
able, and well knowing their ability, out of the revenue 
of the School, to meet any demand which he should 
make. The sum of four thousand dollars was ultimately 
established as his future annual salary . ... 

The paltry compensation, which had been hitherto re· 
ceived from the College, was never looked upon by either 
party as constituting an adequate remuneration of his 
services; but, on the contrary, the express understanding 
had been, that the difference between it and the sum pro­
posed to be paid by the Corporation, and declined by my 
father, was to be considered as an annual donation to the 
Law Schoo1.: .. Taking the rate of three thousand dollars, 
which is the present salary of the Professors at the Law 
School, and the minimum sum at which my father's ser­
vices can be estimated, his actual donations to the College, 
in money, during the sixteen years of his Professorship, 
after deducting the salary received by him, would amount 
to $32,000, which is more than double the donation of 
Mr. Dane. Although this fact appears undoubtedly on 
the records of the University, yet, as it is not generally 
known, I feel bound thus publicly to state it, in order to 
vindicate my father from the supposition of having made 
no pecuniary donation to the College, as well as to ex­
plain a clause in his will, in which the fact is referred to. 
It is greatly to be regretted, that a paper drawn up by 
him in relation to this matter, and fully explaining it, 
has, by some unfortunate accident, been lost. 

Out of the surplus income of the school during his 
Professorship, the entire Law Library was purchased, 

• 
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(except what was selected from the general library of 
the University,) which, in the late ~eport of the Trea­
surer, was valued at $32,493.87, and the whole cost of the 
enlargement of the Law building in 1845, amounting to 
$12,700, was defrayed. Besides this, the difference be-

I 

tween the iilcome of the Royall fun~, and the salaries 
• 

actually paid to the Professors on tha~'f~)Undation, during 
this period, amounting to $25,971, were also paid out 
of this revenue; and at my £'1ther's death. $15,500 re­
mained to the credit of the school. The income of Mr. 
Dane's donation was not even sufficient to pay the trivial 
salary of $1,000. The greater portion of this revenue, 
beyond the actual donations by my father, is fairly 
attri,butable to the influence of his name and efforts, and 
as no portion of the funds, or of _ the income from the 
funds of Mr. Dane, was appropriated either to the Law 
building or to the Library, it is difficult to see why he 

. alone should have the honor of them. 
In February, 1849, a committee was appointed by the 

Board of Overseers, consisting of Hon. Peleg Sprague, 
Hon. ""\Villiam I{ent, Charles Sumner, Esq., Hon. Albert 
II. Nelson, and Peleg VV. Chandle!.', Esq., to visit the Law 
School. The report of this committee on November 
7th, 1849, drawn up by Charles Sumner, Esq., after 
stating the history and condition of the school, thus 
proceeds:-

• 
" In .reviewing the history of the School, the committee, 

while remembering with grateful regard all its instructors, 
pause with veneration before the long and important labors 
of STORY. In the meridian of his fame as a judge, he became 
a practical teacher of jurisprudence, and lent to the, Univer-
sity the lustre of his name. . . . 

• 
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" The character of his labors, and their influence upon the 
School, will appear from an interesting passage in his last 
will and testament, bearing date January 2, 1842. Aft::!r be­
queathing to the Ulliver:;it.y several valuable pictures, busts, 
and books, he pl'Oceeds as follows: 'I ask the Pt'esident and 
Fellow!:! of Harvard College to accept them as memorials of 
my reverence and respect for that venerable institution at ' 
\vhich I received my education. I hope it may not be im­
proper for me here to add, that I have de~@~ed myself as 
Dane Professor for the last thirteen years 1 to the labors and 
duties of instruction in the Law School, and have always 
performed equal duties and to an equal amount with my ex­
cellent colleagues, :Mr. Professor Ashl11un and .Mr. Professor 

.... ' 
Greenleaf, in the Law School. ,Vhen I came to Carribric1ge, 
and undertook the duties of my Professorship, there had not 
been a single law student there for the preceding year. There 
was no Law Library, but a few old and imperfect books be­
ing there. The students have sinee increased to a large num­
ber, and, for six years last past, have exceeded one hundred a 
year. The Law Library now contains about six thousand 
volumes, whose value cannot be deemed less than twenty-five 
thousand dollars. :My own salary has constantly remained 
limited to one thousand dollars, ' a little more than the in­
terest of lVIr. Dane's donation. I havc never asked or desired 
an increase thereof, as I was receiving a suitable salary as a 
Judge of the Supreme Court of the United States; while my 
colleagues have very properly received a much larger sum, 
and of late years more than double my own. Under these 
circumstances, I cannot but feel that I have contributed to­
wards the advancement of the Law School a sum out of my 
earnings, which, with my moderate means, will be thought to 
absolve me from making, what otherwise I certainly should 
do, a pecuniary legacy to Harvard College, for the general 
advancement of literature and learning therein.' 

1 .At the time of his death it was sixteen years. • 
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"It appears, from the books of the Treasurer, that the sums 
received from students in the Law School, during the sixteen 
years of his professorship, amounted to $105,000. Of this 
sum, only $47,200 were spent in salaries, and other current 
expenses of the School. The balance, amounting to $57,200, 
is represented by the following items, viz.: 

-
Books purchased for the Library and for students, inclmlillg about 

$1,950 for binding, and deducting the amount received for books 
soleI . . . • . . . . . . . . $29,000 

For the enlargement of the Hall, containing the library and lecture-
• rooms, m 1844 - 45 . . . . . . • . . 

The Fund remaining to the credit of the School in Augnst, 1845 . 

• 

12,700 
15,500 

$57,200 

Thus it appears that the Law School, at the time of Pro-
fessor Story's death, actually possessed, independent of the 
somewhat scanty donations of Mr. Royall and Mr. Dane, 
funds and other property, including a large library, and a 
commodious edifice, amounting to upwards of fifty-seven 
thousand dollars, all of which had been earned during Pro­
fessor Story's term of service. As he declined, during all this 
time, to receive a larger annual salary than $1,000, and as 
his high character and the attraction of his name doubtless 
contributed to swell the income of the School, it will be evi­
dent that a considerable portion of this large sum may justly 
be regarded as the fruit of his bountiful labors contributed to 
the University . 

• 

" The committee, while calling attention to the extent of 
the pecuniary benefaction which the Law School has re­
ceived from Professor Story, have felt it their duty to urge 
upon the Government of the University the propriety ofrecog­
nizing this service in some suitable form. The name of Royall, 
attached to one of the professorships, keeps alive the memory 
of his early beneficence. The name of Dane, attached to t.he 
professorship on which Story taught, and sometimes to the 
edifice, containing the library and lecture-rooms, and also to 

45 • 

• 

-

• 
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the Law School itself, attests, with triple academic voice, a 
well-rewarded donation. But the contributions of Royall 
and Dane combined important as they have been, and 
justly worthy of honorable mention do not equal what has 
been contributed by Story. At the present moment, Story 
must be regarded as the largest pecuniary benefactor of the 
Law School, and one of the largest pecuniary benefactors of 
the University. In this respect he stands before Hollis, Alford, 
Boylston, Hersey, Bo\vdoin, Erving, Eliot, Smith, M'Leal1! 
Perkins, and Fisher. His contributions have this additional 
peculiarity, that they were munificently afiorded, from l~is 

daily earnings, not after death, but during his own life; so 
that he became, as it were, the executor of his own will. In 
justice to the dead, as an example to the living, and in con­
formity with established usage, the University should enroll 
his name among its founders, and, in some fit manner, in­
scribe it upon the School which he ha.s helped to rear. 

" Three different courses have occurred to the committee. 
The edifice containing the library and lecture-rooms may be 

" 

called after him, Story Hall. Or the branch of the University 
• 

devoted to law may be called the Story Law School,' as the 
other branch of the Uuiversity devoted to science is called, 
in gratitude to a distinguished benefactor, Lawrence Scientific 
School.. Or, still further, a new and permanent professorship 

• • 

in the L,aw School may be created, bearing his name . 
• 

" If th~_l~tt~r suggestion should find acc~ptance, the com- . 
mittee would recommend that the professorship be of Com­
mercial Law and tlte Law of Nations. It is well known, that 
it was the earnest desire of Professor Story, often expressed, 
.in view of the increasing means of the Law School, and of 
the necessity of meeting the increasing demands for educa-

" 

tion in the law, that professorships of both these branches 
should be established. He regarded that of commerciaJ law 
as most needed. His own preeminence in this department is 
shown in his works, and especially in his numerous judicial 
opinions. And only a few days before his death, in conver-



• 
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sation with one of this committee, hearing that it had been 
proposed by SOll'!e of the merchants of Boston, on his resigna­
tion of the seat which he had held on the Bench for thirty­
four years, to cause his statue in marble to be erected, he :mid, . 
, If the merchants of Boston wish to do me honor in any way 
on my leaving the Bench, let it not be by a statue, but by 
founding in the Law School a: professorship of commercial 
law.' "VUh these generous words he embraced in his vows 
at once his favorite law, and his favorite University. . . 

"The subject of commercial law is of great and growing 
practical importance. Every new tie of commercc, in the 
multiplying relations of mankind, gives new occasion for its 
application. __ Besides the geners.! principles of the law of 
Contracts, it comprehends the law of Bailments, Agency, 
Partnership, Bills of Exchange, and Promissory Notes, S~ip­
ping and Insurance; branches of inexpressible interest to 
the lawyer, the merchant, and, indeed, to every citizen. The 
main features of this law are common to all commercial 
nations: they are recognized with substantial uniformity, 
whethcr at Boston, London, or Calcutta; at Hamburg, 
:Marseilles, or Leghorn. In this respect they -may be re­
garded as a part of the private law of nations. They would 
be associated naturally with thc Public Law of Nations; 
embracing, of course, the Law of Admiralty, and that other 

.branch which, it is hoped, will remain for ever, a dead letter, 
. the Law of Prize. ' 

"'fhe committee believe that all 'who hear this statement 
will agree, that something ought to be done to commemorate 
the obligation of the University to one of its most eminent 
profes~ors and largest pecuniary benefactors. 'rhey have 
ventured to make suggestions with regard to the manner in 
which this may be accomplished, not with any pertinacious 
confidence in their own :views, but ~;imply as a mode of 
opening the subject, ~ ~d bringing it to your best attention. 
In dwelling on the propriety of creating a new and permanent 
professorship, they do not wish to be understood as expressing 

• 

-

• 

• 

-, 
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a preference for this form of acknowledgment. It may well 
be a question, whether the services of Professor Story, im­
portant in every respect,· --sl1.edding upon the Law School a 
lasting fame, and ;:;ecuring to it pecuniary competence, all 
extensive library, and a commodious hall, can be comme­
morated with more appropriate academic honors, than by 
giving his name to that department of the University of 
wl:ich he has been the truest founder. The world, in ad­
vance of any formal action of the University, has already 
placed the Law School in the illumination of his name. It 
is by the name of STORY that this seat of legal education has 
become known wherever jurisprudence is cultivated as a 
science. By his name it has been crowned abroad." 

In furtherance of the wish expressed by my father, 
that the merchants, if they desired to honor his name, 
instead of erecting his statue, would found a Professor­
ship of Commercial Law in the Law School, a project 
was at once put on foot to establish such a Professorship, 
to which my father's name should be given, and which 
he should assume in place of the position then occupied 
by him. This scheme was so far matured as JIjO leave 
little doubt that it would be carried into effect, so soon 
as his retirement from the Bench should leave him free. 
Nothing could have been more grateful in every respect 

, 

than this project, whether he considered it as a tribute 
of honorable respect for his judicial services, from a class 
of men so truly esteemed by him, or as affording him a 
position, the duties of which were of all things most 
agreeable to his feelings. " 

• 

• 

• 
• 

• 

, 

• 

, 
.~ 
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. PROFESSORIAL .A.ND JUDICIAL LIFE. 

FESTIVAL ox TilE ENLARGE~IENT OF nm NEW BUILDING FOR THE 

LA W SCHOOL HEAT,TII OF MY FATHER IllS Vmws AND FEEL­

INGS AS TO IllS RESIGNATION PUBLICATION OF CO;\Il\IEXTARIES 

ON PHO;\ITSSOHY NOTES LETTEUS FRO;\! PROFESSOI! l\1I'!'TEH;\IAIER 
• 

AND MR. BURGE NO;\IINATION FOR THE PHESIDENCY LETTER ON 

l\IR. SU~fNER'S ORATION ON TilE TUUE GRANDEUR OF NATIONS-
I 

CASES IN THE CmCUIT COlTRT LETTER RELATING TO IllS RESIG-. -
NATION ILLNESS DEATH FUNERAL RESOLUTIONS BY TilE 

BAR OF TilE SUrUE;\IE Co Olcr, AND OF' THE VARIOUS STATES _. 

PORTHAI'rs. • 

THESE preliminaries being arranged, my father again 
devoted himself with renewed zeal to his professorial 
duties. On the third day of July, a festival was given, 
in celebration of the completion of two large wings, 
which it had been founel necessary to add to the Law 

~ .. 

Building, in order to accommodate it to the increased 
number of students, and to afford a larger space for the 
library. In superintending the progress of these addi­
tions, my father took great interest, and, a few clays 
before the celebration, he carried me, with other friends, 

• 

over the rooms; pointing out their conveniences, and 
with great entlnlsiasm expatiating ~n the delightful 
days in store fori~im, little foreseeing that those dreams 
were never to be realized. The following letter refers 
to the festival: -

• 

• 

• 

• 
• 
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My DEAR Sm: 

• 

I 
• 
I 
• • 

• 

- . 
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• 

LIFE AND LETTERS. 

• 

[1845. 

TO BON. JAMES KENT, LIJo D. 

Cambridge, June lOth, 1845 . 

Sixteen years have elapsed since the IJaw School was re­
organized, upon the accession of Mr. Quincy to the Presidency 
of Harvard College, and we have just completed a very large 
addition to the Dane Law College, for a library and a lecture­
room. The law students have concluded to celebrate the 
occasion by a discourse, to be delivered by the Hon. Rufus 
Choate, and a public dinner in the new Library, at ,vhich, 
President Quincy, and other distinguished gentlemen, Judges 
and lawyers, will be present. Indeed, it is in som~ sort, a 
farewell dinner to President Quincy, whose resignation takes 
place at the ensuing commencement. We are all of us most 
anxious that you should be present with us on this . most 
interesting occasion, probably the last great professional meet­
ing of your life. At your age, we should not expect, or 
impose upon you the task of making a speech at the table, 
and we shall all understand, that if you ,\rill favor us with 
your company, you shall be exempted from any effort of this 
so~. Under these circumstances, we earnestly hope, that 
you. will do us the honor to give your attendance, that you 
may witness the prosperity of the Law, in that School, where 
your Commentaries constitute one of the leading works of 
instruction, every year. Already, the Law School has num­
bered upwards of eleven hundred students, within the last 
sixteen years, and we have now about one hundred and fol'ty 
at the School. . . 

I shall be most happy to have you come and stay at my 
house in Cambridge, where you will be received with all 
welcome, and have a comfortable chamber, and quiet hours 
for your accommodation . 

rrhis is the last year I shall be a Judge of the Supreme 
• 

Court, and in the early autumn, my resignation will be given 
in. Henceforth, I shall devote the residue of my life and 

.. 
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energies to the Law School exclusively. I wish you, however, 
not to give publicity to this fact at present, as I mean, at a 
suitable time, as S0011 as my summer Circuit is finished, and 
the business of it is despatched, to announce it publicly, under 
my own name, in the newspapers. 

lVly work on "Promissory Notes" is nearly through the 
press, and will all be publis~led in this month. . . . 

The celebration will be on vVednesday, the 3d day of July. 
Believe me, with the highest respect, 

Truly and affectionately, yours, 
JOSEPH STORY. 

The address by Mr. Choate was a finishec1 and elo­
quent discourse on the" Profession of the Law as an 
Element of Conservatism in the State." And ;cafter it 

~ 

waS'delivered the audience adjourned to the Library of 
• 

the School, where they partook of a dinner. The occa-
sion was one of great hilarity, and my father was in 
high spirits. I-Ie lllade a speech, in which he gave an 
interesting sketch of the foundation and growth of the 
Law School, and paid a deserved tribute to ]\tIl'. Dane . 

. I never saw him in better health. lIe lUAld entirely re­
covered 'from his illness. After passing that dangerous 
strait of life, - the grand climacteric, he and his consti­
tution seemed to have undergone a change which bade 
fair to insure him at least ten years more of strong 
health. The future now smiled upon him, and but a few 
difficult steps remained to be taken ere he should eman­
cipate himself from all that could interrupt his happi-

• 

ness. The c1escending slope looked. tempting and be-
strewn with flowers. "All that should accompany old 
age, as honor, love, obedience, troops of friends," sur-

• 

rounded him. He enjoyed his well-earned fame. He 

.. - - . 

• • 

• 

• 
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was the centre of a circle of friends who honored him 
and delighted in his genial powers. Iris warm heart, at 
peace with the world, was filled with kind affections and 
pure thoughts. The measnre of his hopes was more 
than full. llome and the quiet of domestic life, were 
dearer to him than show and pomp, and while he sat 
within the sound of the College bells, and moved among 
the band of young men whose hearts were warm with 
the first glow of ambition, he was satisfied. 

It was in the course of a conversation during the even­
ing of COllllllenCement day, on his return to his home, 
after the exercises 'were over, that he said to my mother, 
"I have been a lucky fellow. There are few persons 
whose life has been so happy as mine." "lIas it really 
then been so lul.PPY?" asked my mother. " Yes, very 
happy/' he answered, "yery happy." "And yet we have 
lllet with great losses." "Think of the children we have 
lost," suggested she. "I remember them," he answer~d; 

• 

"those sorrows were very sharp; but who can say what 
might have happened had they lived. I believe that 
God, in his good providence, has ordered all things aright. 
Besides, I have had great compensations for these grief.s. 
My fame, tmcl the praise that has been so kindly given 
to me, have been a great delight. 'Yhat right had I to 
expect the prosperity and success that I have met with 
in life?" 

So content was he with the past and the future, that 
the political gift which would have tempted the least 
ambitious, had for him no charms. And it having been 
suggested to him, in a conversation referring to his 
intended retirement from the Bench, that a strong wish 
had been expl·'essed to see him a caJlclic1ate for the high-

., 
, 

• • 
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est political office of the country, he replied instaritly, 
, 

that "the station of President of the United States 
would not tempt llim from the Professor's chair and the 

. calm .pursuits of jurisprudence.', 
lIe was in f:wt at about this time nominated for the 

, 

Presidency by some Convention in one of the States 
without his knowledge. But he immediately wrote, 
declining the nomination, and declaring, that he would 
not accept the office even with the unanimous consent 
of the whole people. 

" Other than what he was he would not be, 
Nor change his state with him that sceptre wields." 

In the early part of this year his work on Promissory 
Notes was printed, and received with the highest favor. 
It is referred to ip. the following letter from an illustri-

.... ..-

ous jurist of Germany: -
, 
A ~IOXSIEUR WILLIAM W. STORY. 

, 

Heidelberg, 20 Octobrc, 1846. 
J\!OXSIEUR: 

\ J'ai re~u il y a quatorze jom's votre bienveillante lettre du 
" 
')4 Avril, et les ouvrages que votre complaisance m' a adl'esse. 

, 

Je 111' empresse de vous en temoigner une profonde gratitude. 
L'ouvrage de votre pere est precieux pour moi. Je ne puis 
pas vous exprimer queUe est la haute veneration que tous les 
jurisconsultes Allemands partagent avec moi pour votre defunt 

• 

pere. Le nombre des jurisconsultes qui savent si bien reunir 
la profonde erudition, Ie sens pratique, qui saisit si bien les 
points saillants, la clarte du developpement, et l'art d'analy­
ser les questions les plus delicates, est petit. On est d'accord 
que les ouvrages de M. Justice Story sont classiques. On . 
les cite comme la plus puissante'autorite, et tous les juriscon-

- " 

VOL. II. , 46 

, 

• 
• 

, 
I 
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" 
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suites reconnaissent que lVI. votre perc etait Ie premier juris­
eonsulte des Etats-Unis. Vous savez que son ouvl'age "On 
Bills of Exchange" est traduit en Allemand par lVIr. Freitschke. 
L'ouvrage " Commentaries on the Law of Promissory Notes," 
produira Ie plus grand dfet, autant plus que la science de 
droit commercial ne peut pas se vanter de posseder un ou­
vrage sur cette matiere imp0 rtante. J'ai fait un article sur 
1 'ouvrage de votre pere sur les Lettres de Change. Je veux 
inserer aussi un article sur l'ouvrage "On Promissory Notes." 
Des hommes tels que Ie feu Story ne sont pas morts; ils 
vivent dans la memoire reconnaissante de tous les hommes 
qui savent apprebler les gran des qualites qui l'ont distingue 
au plus haut degre. . . . 

Agreez, l\lonsieur, mes remercimentsreiteres et l'assurance 
du profond respect avec lequel j'ai l'honneur d'etre 

l\Ionsieur, 
V otre tout devoue 

.MI TTE RMAIER. 

The ~revious work 0 Bills of Exchange is thus no-

/ FO IIOX. JUSTICE STORY. 

~ Temple, March 31st, 1845. 
My DEAR SIR: > 

" .' • • .. 
• • • • • • • 

I have allowed a long interval to elapse before I returned 
you my sincere thanks for the gratification you afforded me 
by your letter. I have since had to acknowledge my fullest 
obligations to you for your valuable present of your Com­
mentaries on the Law of Bills of Exchange. I have read it 
with great interest, and I have derived from this, as I do from 
all your admirable works, the most profitable instruction. I 
rejoice to. find you adhere to your excpll~nt plan of bringing 
illustrations from the law of Continent~l E~rope. I am per­
suaded the more we travel beyond our own Courts and our 
own reports and our own jurisprudence, the more are we 

• 

• 

• 
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likely to advance and improve our own jurisprudence and 
our administration of it. 

With the purest esteem liHd respect, 
I am, dear sir, Yl1urs most faithfully, 

WILLIAM BURGE. 

:My father's frankness and affectionate nature appear 
in the following letter on NIl'. Sumner's Oration, entitled 
"The True Grandeur of Nations." In this Oration the 
whole vVar System of the Common,vealth of Nations is 
attacked with great ability and enthusiasm, and my fa­
ther seems to have understood its author as contending 
against resistance under any circumstances. The Ora­
tion, howeveF, while it unequivocally condemns the f-ustom 

or z'nstitution of 'Var as an established Arbiter of Justice 
between naiions; recognized as such by International 
Law, does not actually raise any question ('+' the right of 
self-defence. 

TO CIIARLES SU:.m-iER, ESQ. 

Cambridge, August 11, 1845. 
My DEAR SIR: 

I thank you very sincerely for your present of a copy of 
your Fourth of July oration. I have read it with uncommon 
interest and care, as you might well suppose, as well on your 
own account as from the various voices of fame which suc-

• 

ceeded the delivery. It is certainly a very striking production, 
and will fully sustain your reputation for high talents, various 
reading, and exact scholarship. Tl- ~re are a great many 
passages in it which are wrought out with an exquisite 

. finish, and elegance of diction and classical beauty. I go 
earnestly and heartily along with many of your sentiments 
and opinions. They are such as befit an exalted mind and 
an enlarged benevolence. But from the length and breadth 
of your doctrine as to war, I am compelled to dissent. In 

• 

-. 

• 

• 
• 
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my judgment, war is nnder some (although I agree not under 
many) circumstances, not only justifiable, but an indispensa­
ble part of public duty. And if the reasoning which you 
ha ve adopted, be sound, it extends far beyond the limits to 
which you have now confined it. It is not, however, my in­
tention to discuss the matter at all with you; I am too old 
to desire, or even to indulge in controversy. No one who 
knows you, can doubt the entire sincerity with which you 
have spoken. All that I desire to claim, is as sincere a con· 
viction that in the extent to \vhich you seem to press your 
doctrines, they are not in my judgment defensible. 

In many parts of your discourse, I have been struck with 
the strong resemblances which it bears to the manly, moral 
enthusiasm of Sir James lVlacldntosh; but I think that he 
would have differed from you in respect to war, and would 
have maintained a moderation of views, belonging at once 
to his philosophy and his life. 

I have spoken in all frankness to yon, because I know that 
you will understand your friends too well to wish them to 
suppress their own opinions; but be assured that no one 
cherishes with more fond and affectionate pride the continual 
advancement of your professional and literary fame than 
myself, and no one has a deeper reverence for your character 
and virtues. 

Believe me as ever, most truly and affectionately, 
Your friend, 

JOSEPH STORY. 

. All that now lay between my father and his resigna­
. tion was the duty of clearing the docket of the Circuit 

Court, so as to leave a fair field for his successor .. To 
this task he set himself with too v.rdent a zeal, so scru-

• 

pulous was he not to omit his duty in the least parti;cu-
lar. Unfortunately, the docket was crowded with intri­
cate and difficult cases. Among them may be mentioned 

'" 

•• 
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• 
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the case of Veazie v. vVilliams, where he considered very 
elaborately the law relating to sales by auction, and 
the effect of employing by-bidders or puffers to enhance 
the price by pretended competition. IIough v. Rich­
aI'dson, and Doggett v. Emerson, which were both long 
and difficult cases, growing out of the rage for timber 

-
speculations in ~Iaine, and which involved the whole 

• 

doctrine of Equity as to fraudulent misrepresentations and 
concealment in sales; and Emerson v. Davies, in which 
he examined with much fulness the law of copyright. 

During this last term he wrote the following chara.,-­
teristic letter to 1\1:r. Bassett, for many years the Clerk 

• 

of the Circuit and District Court in Boston, which seems 
like a valedictory on leaving that Bench. 

TO FRA~CIS BASSETT, ESQ. 

Cambridge, August 5th, 1845 • 
.l\Iy DEAR Sm; 

I have received your letter, announcing your resignation of 
the office as Clerk of the Circuit Court, on the 15th of the 
present month. It is an event which, from what has already 
passed between us, I have for some time anticipated, and, I 
confess, that it is to me a source of unqualified regret. I 
look back upon the many years, in which you have stood in 
this relation to the Court, with great satisfaction and pleasure, 
and cannot but feel gratified in the recollection, that nothing 
has occurred to interrupt our harmony, confidence, and sin­
cere regard for each other. To your fidelity, ability, integrity, 
and devotion to the duties of your office, I beg to bear an 
open and voluntary testimony. It entitles you to the sincere 
thanks of the Court, the profession, and the public. In your 
retirement, I trust that you have many years to enjoy the 
rewards of a well-earned reputation. . -

I, also, am about to retire from the seat, which I have 
46 t< 
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occupied for nearly thirty-four years, and to leave to others 
the labors and anxieties, which are necessarily incident to a 
situation of so much responsibility, and requiring so many 
qualifications. I hope that my country may derive more 
benefit from the diligence and learning and talents of my 
successor, than I have been able to bring to the task. I claim 
nothing for myself, but the consciousness of earnest endeavor 
to administer jnstice, however imperfectly, according to my 
best understanding of the true spirit of the law. 

Believe me, my dear sir, with great respect, 
'rruly, your obliged friend, 

JOSEPH STORY. 

At the beginning of September my father llad finished 
the hearing of all the cases, and had drawn up in writing 
the judgment of the Court in all, except one, and that 
he had nearly completed. No judgments delivered by 
him, are more clear, able, and elaborate, than these; none 
which more severely tasked the highest judicial powers. 
The last volume, in which- his decisions are reported, 
may challenge comparison with any previous one. To 
the severe labor, necessary to clear the docket, he was 
urged, not only by his own ardent desire, thoroughly to 
discharge his duty, but by the earnest urgency of parties 
and counsel, who were naturally anxious that their parp 

-
ticular case should receive the consideration of his mind. 
But the heat of the summer, and the continuous and 
excessive labor entirely exhausted him, and, while thus 

. prostrated in strength, he took a slight cold in the 
beginning -of September, which was immediately fol­
lowed by a violent stricture and stoppage of the intes .. 
tinal canal. From this very alarming attack, after great 
bodily suffering for many hours, he was at last relieved. 

~, 

c.' 

• 
,. 
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His strength was, ho"\vever, utterly exhausted. I-Iopes 
were now entertained that he might recover, and every 
device that medical skill could suggest was employed. 
But, although the pain had left him, and the apparent 
difficulty removed, contrary to the expectations of the 
physicians, he did not improve in strength. Stimulating 
food and drink were now ordered, in the hope of reviving 
his system. And, on Sunday, he sat up in his bed, and 
sucked the juice of a bit of beefsteak, and took a little 
weak wine and water. As the domestic arranged his 
pillows, and propped him up in the bed, to enable him 
to partake of this, ,he said, smiling, "Well, David, they , 

, are trying to patch up this good-for-nothing hody, but I 
think that it is scarcely worth while." From the first, 
he thought that the attack would be fatal, and now, 
although he was willing to employ every means sug­
gested for his relief, it was plain, that he had little faith 
in their good effect. Soon after, he called my mother 
to him, and said, "I think it my duty to say to you, 
that I have no belief that I can recover; it is vain to 
hope it; but I shall die content, and with a firm. faith 
in the goodness of God. We shall meet again.)) He 
then c3ased, and lay, as in prayer, with uplifted eyes. 
In this calm state, and very ':':Jeble, he continued for 
about two days, not regaining his stren"gth, but appa­
rently not losing it. All prescriptions failed in reviving 
him. Dqring this time,he said, "If I were not thus ill, 
my letter of resignation would have been now on its 

~. 

way to Washington. I should have completed my j"t;ldi-
• 

. cial life." On Tuesday night, at about midnightj·-and 
• 

apparently without cause, a change took place; and it 
was manifest that he could not live long. During the 

, 

" 

• 

",. 

" • 

• 
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early part of vVednesday, he gradually lost. his strength, 
and he lay calm and peaceful, and without taking heed 
of the objects and friends around him. At about eleven 
o'clock, to a question, whether he recognized me, he 
opened his eyes and feebly smiled, stretching out his 
hand towards me, and murmur~ng some indistinct wOi'ds. 
Shortly after this, he breathed the name of God, and this 
was the last word that ever was heard from his lips . 

• 

Gradually he lost his consciousness, and, without. pain, 
fell away into the arms of the good angel. At- about 

• 

nine o'clock in the evening of the lOth of September, 
1845, at the age of sixty-six, he breathed his last . 

• • 

Thus he died, full of honors .and years; before age had 
robbed him of a single ~happiness, or dimmed, in the 
least, the perfectness of his powers. Hi.s work was COlli­

plete. Nothing was wanting to the entire completion of 
his judicial life, but to finish a single half-written judg­
ment. Many literary plans, looking into the future, 
were, indeed, cut short; but nothing remained unfinished. 
His last work had been published, and he had not begun 
another. He died happy, and in his home. . IIe had 
now escaped that greatest of all losses, the loss of intel­
lect, against which he always prayed to be spared. He 
was at peace; going onward and upward still, in the 
fuller glory and the clearer light of a higher existence. 

• 

"He, the more fortunate, Yes! he hath finished. 
For him earth hath no longer any future. 
His life is bright bright without spot it was, 
And cannot cease to be. No ominous hour 
Knocks at his door with tidings of mishap. 
Far oft'is he, above desire 01' fear j 
No more submitted to the chance and chnnge 
Of the unsteady pla!lets. Oh!' tis well 
With him j but who kuows what the coming hu111', 
Vailed in thick darkness, brings for us." 

• 

• 

• 

-.. ' • • 

-

• 

• 
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During his illness, the alternations of his condition 
were the engrossing subjects of interest in Cambridge 
and Boston. And most touching instances of the affec­
tionate feeling which his kindly nature had created, 
were manifested among the townsfolk. ~rany of them 
thronged the gate, lingering round it, or returning) 
from hour to hour, to learn the tidi:ngs ,of his health, 

, 

and cautiously refraining from noise. Tears stood in the 
eyes of the roughest, while they asked of him. All felt 
that they were about· to lose a friend, or, as one of them 
expressed it to me, that. "a part of the sunlight of the 
town would pass away with him." Everywhere a cloud 
hung over the village; business stopped in the streets; 
and even over the busy stir of the city"hi$jllIle~s 

seemed to cast a shadow. : , 

His funeral, whi'ch took place on the 12th of Septem­
ber, was strictly private, in compliance with his wishes; 
but a large concourse of persons attended the hearse in 
which his body was carried to Mount Auburn, and 
clustered- around his grave, when to the earth we gave 
back what belonged to it, yet what we had loved so 
much. Among them were the nost distinguished me:u. 
of Boston and its vicinity, and all of the members of the 
Law School. The townsfolk, also, closed their shops, 
and. suspended their business for the day. He lies in 
the Cemetery of. ~rount Auburn, beneath the shadow of 
forest-trees, and over his remains stands a marble monu­
ment, erected by him, on which the names of the children 

, 

he had lost, are recorded. On one side of this monument 
is the motto, "Sorrow not as those without hope," 
and on .the other, " Of such is the kingdom of heaven." 
On the front now stands the following inscription,-

, 

, 

. , 
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JOSEPH STORY, 
BORN, SEP'l'E~IBER ISTII, 1770, 

DIED, SEPTEMBER 10m, 1845. 

" He is not here he hath departed." 

[1845. 

• 

The intelligence of his death threw a gloom over the 
community far and near. Tributes to his genius, learn­
ing, and virtue, were everywhere paid. Resolutions were 
adopted and speeches made at the opening of every 
Court over which he had presided, in which were all' 
that the warmest friend could wish; and a beautiful and 
.touching notice was written by his friend, Mr. Sumner, 
and widely circulated at home and abroad in the period-
icals of the day.1 . 

Several interesting and admirable discourses were 
pronounced ironl the pulpit in honor of him, among 
which may be mentioned those of Rev. ,,\Villiam Newell, 
pastor of the U ni .~ _an Church at Cambridge, of which 
my father was a llibnber; Rev. R. W. Waterston, of the 
Church of our Saviour, in Boston; the late Rev. John 
Brazer, of the North' Church in Salem, in which my 
father was a parishioner while he lived in Salem; and 
the Rev. Dr. Sharp, of the Charles Street Church, in 

• 

Boston. ' :-, ,'. , . , , 

At a fuU;ineeting of the members of the Bar for the 
--.. - ~ . 

County of Suffolk, held immediately after my father's 
death, in Boston, a series of resolutions, drawn up by 
Charles Sumner, Esq. and George S. Hillard, Esq., in 
which the character, learning, and services of my father 
were recognized in a beautiful manner, were l»resented 
by Hon. Daniel Webster, who introduced them by some 
most appropriate and jmpressive remarks. After an ele-

• 

1 These will be found collected in the Appendix. 

, 

• 

• 
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gant address to the Chair by Judge Davis, of the District 
Court, and the adoption of these resolutions, the lIon. 
-
Jeremiah Mason, with a few prefatory remarks, pre-
sented a resolution that ":Mr. vVebster be requested to 
pronounce n: discourse on the life and judicial character 
of the late ~fr. Justice Story, at such time and place as 
shall be designated by the committee of the Bar." This , 
resolution was adopted, and the duty was accepted by 
Mr. 'Vebsier. It has never been performed. 

In compliance with the request of the lllembers of the 
Law School, Professor Greenleaf deliy.er-?d the impressive 
and finished discourse on the life and character of my 
father, which has been quoted so often in the course of 

. the previous pages. It was pronounced on the 18th 
day of September, eight days after my father's death, " 
that day being the sixty-sixth anniversary of his birth. 

The Trustees of the Cemetery of Mount Auburn, at a 
meeting held immediately after his death, anxious that 
some suitable memorial of him should be placed on that 
spot, to the improvement of which he had so earnestly 
labored, and in which he felt so deep an interest, voted 
to "offer to the fHends and fellow-citizens of the de-­
ceased a place in the new chapel, now in the progress of 
erection in Mount Auburn, for the .reception of a marble 
statue of the late Joseph Story, when such a work, 

. worthy of the character of the original, shall have been 
completed, through the contributions of the public." In 

• 

consequence of this vote ,a sum of money was raised by 
the. contributions 'of gentlr'llen in Boston for the purpose 
of erecting a statue, and the cominitte~ -to whom the 

--
nomination of the -sculptor was given, did me the honor 
to intrust the work to my hands . 

• 

• 

-
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And here it may be interesting to sketch, in words, 
his portrait. He was about five feet eight inches in 
height, solid and square in build, with a well-knit and 
active figure. In his movements he was restless arid 
impulsive, walking very rapidly, and with a quick, short 
step, and glancing vivaciously about him. In his youth 
his hair was auburn, and clustered around his head in 
thick ringlets. By the . time he became a Judge, it 

':~ began to we'ar away from his temr>les .:tnd crOWli, and 
daring the latter portion of life his head, in the front 
and upper part, was bald, savin~ a slight tuft of hair en 
the forehead, and was surrounded behind by a thick 
maES of fine, silvery hair. His forehead was smooth and 
round, rising domelike over his prominent and flexible 
eyebrows, beneath which glanced two eager blue eyes. 
His mouth was large and full of sensibility. The mus­
cular action of' his face was very great, and its flexibility 
and variety of expression remarkable. Its outward form 
and feature seemed like a visible text, int.) which every 
thought and emotion translated themselves, a lumjnous . . .. . . 

veil, which "moved with ~very vibration of the inward 
life. His face was a benediction. Through it shone a 
benign light,w1ose flame was fed by happy thoughts 
'and gentle desires. His laugh was clear, hearty, ringing, . 

• 

and exhilarating. His voice was of the mediu~pitch, 
• 

of great-- variety of intonation, and rising in the scale 
as he became earnest and impassioned, and while he 
spoke, his face was haunted hy a changeful smile, 
which played around it, and flashed a0ross it with auro .. 
rallight. . 

In his. last and testament are· the following in.. . 
teresting passages, one of whic~ explains his relation "110 

• 

, 
, .' . 
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• 

. . 
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the Law Soh601, a full statement· of which has been be­
fore given: ' 

EXTRACT FROM WILL. 

, "I resign my SOlll into the hands of Almighty God, in 
humble reliance upon his infinite goodness and wisdom and 
mercy, and in a firm belief of the resurrection from the dead 

• 

and a life everlasting. . . . 
"!VIy worldly estate iS'not large, partly because I have not 

felt as strongly as some persons the importance. of wealth to 
happiness, and partly from my desire (which, upon this solemn 

• 

'. occasion, it is not necessary to conceal,) to administer charity 
to those who, in the courr;;e. of Providence, have been' placed 
in a state of dependence upon;my bounty. . . ... 
. "I give to, the President and ,Fello~i~Ts of Harvard College, 
to their use and behoof forever. the following articles, viz.: , 
The portrait of myJate excellent friend, Mr.' Chief Justice 
Marshall, by Harding, which ·was . presented to me by the 
Chief Justice .himself;. the portrdt of my late excellent friend, 

, 

Mr. Justice Washington; 'my own ·portrait,. by Stuart;· the 
busts of. Mr. Chief Justice lVlarshall, and. also' of~ygelf, by 
Frazee; ,the bust of myself,. ,by my son, William ,We Story, 
with his consent; the prints of IJord Eldon and ·Lord Stow­
ell, presented to me by' the 'latter, . with .their glasses' and 
frames; ,two volumes from and belongjng-to· tne':libral'y ·of 
President Washington, with his au.tograph, and oth~r·.writt~n 
memorandums, one being President Washington's copy, 

. I . .. '.' . '. . 

and remarles thereon, of Mr. : Monroe's VIeW' of the. Conduct 
of the Executive, (edit.'.! 797); the other Watts's .Views of the: 

• • 

Seats of the ,Nobility and Gentry in Engl;:t~d,' (edit. 1779.), 
• 

These books were presented to. me by.:rvir. Justice 'Washing-
• - ." I , ..... _. _ 

ton, as literary curiosities of no small value. I a~k the Presi-· 
, . 

dent and Fellows 'of Harvard ,College to' accept these as 
memorials of my reverence 'and respe'ct for' that' vener~ble· 

: - institution, at which I received my education . . " • 
VOL. II. 47 
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" I hope it may not be improper for me to add, that I have 
devoted myself as Dane Law Pl'Ofessor for the last thirteen 
years,! to the labors and duties of instruction in the Law 
School, and have always performed equal duties, and to an 
equal amount, with my excellent colleagues, Ivrr. Professor 
Asliml1n, and Mr. Professor Greenleaf, in the Law School. 
When I came to Cambridge and undertook the duties of my 
Professorship, there had not been a single student there for 
the preceding year. There was no Law Library; but a few 

• 

and imperfect books· being there. The students have since 
increased to a large number, and for six years last past have 
exceeded one hundred a year. The Law Library now con­
tains about six thousand volumes, whose value cannot be 
deemed less than twenty-six thousand dollars. My own 
salary has constantly remained limited to one thousand dol­
lars, (a little more than the interest of Mr. Dane's donation.) 
I have never asked 01' desired an increase thereof, as I was 
receiving a suitable salary as a Judge of the Supreme Court 
of the United States, while my colleagues have very properly 
received a much larger sum, and of late years more than 

. double my own. Under these circumstances, I cannot but 
feel that I have contributed towards the advancement of the 

• 

Law School a sum out of my earnings, which, with my 
moderate means, will be thought to absolve me from making, 
what otherwise I certainly should do, a 1none,!;' legacy to 
Harvard College, for the general advancement of literature 
and learning therein." 

No satisfactory, portrait was. ever made of him. There 
" 

are many paintings, but they. all lack that which was 
nlost charming in>hls face. The best is one by William 

. - - . . 
Page, which gives pretty well the earnest expression of 

• • • •• 

his face. Two busts were made of him, one by Fr~zee, 
, 

and the other by. myself. I believe that the last is 
-

1 At his d~ath sixteen years . 
• 

• 
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generally considered as the best likeness which remains 
of him. The constant change of expression and of the 
actual forms of his face made it a most diflicult task to 
express it in sculpture or painting. Every representa­
tion of it lacks the life, animation, and glow of the ori­
ginal, and that union of strength with sweetness w~lich it 
so beautifully displayed. The engraving, in the. first 
volume, is from a crayon drawing by myself, made from 
recollection. The following is a list of the portraits made 
of him at various times: -

• 

1. A portrait, by Gilbert Stuart, now belonging to Harvard 
College, but in' the possession of my mother. Painted in 
1819. 

2. A portrait, by Chester Harding, belonging to James VV. 
Paige, Esq. 

3. A portrait, by Chester Harding, belonging to the Hon. 
Daniel vVebstel'. . 

4. A portrait, by Chester Harding, belonging to Judge 
Fay. 

5. A portrait, by Osgood, belonging to Franklin Story, 
Esq. -

6. A bust in marble, by John Frazee, belonging to the 
Boston Athemeum. 

7. A bust in marble, by W. W. Story, in his possession. 
8. A bust in marble, by W. W. S:ory, belonging to Har­

vard University, and in the University Library. :Modelled in 
1846. . 

9. A miniature, by Miss Goodrich, belonging to my 
mother . 

10. A crayon drawing, by Johnson, belonging to the family 
of Richard Peters, Esq. Drawn in 1845. 

11. A crayon drawing, by W. W. Story, in his possession. 
Drawn in 1851, from which the engraving in the first volume 
of this work is taken. 

• 

• 

, ., 
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CHAPTER XVI. 

CONCLUSION . 

• 

I HAVE now recounted the acts of my father's life, and 
my task is drawing to its close. 0 As I compare with the 
living original this tallle and feeble portraiture, so un­
skilfully drawn, so deficient in all respects, I cannot bl?~ 

feel how utterly un,vorthy it is. I have collected 
o 

together only the dry bones and relics of what was 
living and lovely; that which anima.ted them eludes 
my grasp. All that now remains is to give a brief 
sketch of his mind and character, to recapitulate rapidly 
his gifts to the profession aJ~c1 the world, and to add a 
few personal reminiscences. 

The simple recital of what he did is his best eulogium. 
His works ~~'e his best monument. lIis life preaches 

, 0 

the gospel of labor. In it was no hour ~asted, no energy 
undeveloped, DO 0 talen-t misapplied or unemployed. ,It 
was spent in no idle dreaming, in no immoral or empty. 
pursuit of worldly pleasTtre, but was earnestly devoted 
from beginning to end to the attainment of pure ends 
by pure means. The rashness and passion of youth 
left no stain upon his character. There were no excesses 
of thought or act to repent. The world had no temp-

o 

tation to seduce him from the path of virtue, and he 
lied as pure of heart as he was born. The friend of 
Justice, Freedom, Truth, he paiu them homage in every 
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act and thought, and never sacrificed duty to worldly 
interest or ambition. 

Of many distinguished men, it is true that they show 
fairer in the distance, and that proximity blunts the 
edge of our admiration by developing meannesses, weak­
llesses, and vices, which were lost in the splendor of 
their fame, 01' hidden beneath their towering faculties. 
This was not true of my father. lIe was singularly free 
from those blemishes of character, or. of habits,' which 
mar so many a noble mind. Those who knew him best, 

• 

valued him and loved him most. The closer the scru-
tiny, the more beautiful seemed his character. His was 
not an irregular and precipitous genius, where great de­
fects yawned beside lofty powers, only to lend them 
greater effect, but a uniform and reglHar nature, all 
parts of which were in harmony. It was like some 
gently sloping mountain, which swells by slow grada­
tions into the upper ~ir; not like a sheer cliff which 
startles the imagination to exaggerate its height. His 
goodness was quite equal to his greatness. He had 
few defects for fi'iendship to conceal. He was not 
perfect, for perfection is not allowed to mortal man, but 
in none did the alloy of humanity ever bear a smaller 
proportion to the true ore. There was the same ha,r~ 

mony of proportion in his mental structure as in his 
ch~,racter. His genius was not the result of an exagge .. 
ration, or over-development of any particular faculty, or 
of a preponderance towards one direction, but 0.L com­
pleteness of organization and balance of powers. There 
was in him a singularly exact adjustment of passions and 
faculties, the motive power of the one being just equal 
to the distributive power of the other. 

47 I\< 
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In this completeness of nature he resembled others of 
the distinguished men of this country, vVashington, 
FrankEn, :Marshal1, I-Iamilton. Their genius ., .lS not 
a splendid excess, but a harmonious organization. Into 
all their acts they threw the weight of their whole cha­
racter behind all they did was a latent force. They 
possessed the charm which springs from wholeness of 
nature. Of a similar constitution of mind were Goethe 

, 

and I-Iumboldt,· ~ho had not so nluch a special genius as 
• 

a whole intellect. 
My father's mind was many-sided, and of great flexil1i­

lity of direction, -applying itself with ease to apparently 
incongruous operations. lIe· would have distinguished 
himself as well in any. other sphere a.s in that which he 
occupied, for he could apply the whole of his powers 
wherever he wished. . From the most. abstract question 
of real law. he turned instantly, and with zest, to some 
light badinage. From his desk, where he was drawing 
upa difficult judgment, he would go instantly to the 
lecture-room, to discourse upon an entirely different sub­
ject, conversing .on the way upon some local matter of 
interest, and seeming to give to each in turn his whole 
attention. . He was· never abstracted in society. His 
occupation did not cling to him like the old man of the 

, 

sea to Sinbad. He left the author in the library, the 
judge on the bench, the· professor in the lecture-room, 
and became purely the social man in social intercourse. 
He was as . light-hearted and joyous in society. as if he 
had no care or burden of work, and nothing to do but to 
amuse himself. 

Often .have I heard him say, that after an interruption 
.of hours) and even, of days, he could take up the pen 

• 

, 
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and continue a sentence which he had left half written, 
without reading back, going' on with the same certainty 
and rapidity as if he had never been stopped. vVith 
such flexible powers, and so determined a will, he easily 
accomplished a g'reat deal in a short time. . 

Yet., he had remarkable powers of concentration, and 
easily threw the whole weight of his mind on the subject 
in hallel. lIe never tampered with his talents by listless 

• 
half-doing,or by working with divided attention. vVhat-

, 

ever he did he did with might and main, no matter how 
trifling it was. The object on which he occupied himself 
was the focus of his whole vision for the time. lIe was 
as earnest in hammering a nail as in expounding an in­
tricate question of law. 

He was never unready. So perfectly under control 
were all his powers, so perfectly arranged his know­
ledge, that he seemed to do as well without as with 
preparation. Most of the best speeches he ever made 
were ex tempore, the birth of the moment, as sur­
prising to him as to anyone. lIe depended little upon 
moods. vVhat he could do, he could do nearly as well at 
onetime as at another. A determined will commands 
words and powers. It makes opportunities. It" takes 

• 

the instant way." He lost no time in dallying with his 
subject or himself. His faculties were trained to do his 
bidding. On no occasion was his readiness more re­
markable than when called upon to preside at public· 
dinners. For this he had a peculiar talent. His gayety 
diffused itself all around. He kept the ball always in 
the air . never was at fault for a repartee, a jest, or a 
little squib of a speech shot continual pellets of humor 
and merriment around the table, and had the power of 

• 

-- . - . 

• 
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drawing out others as well as giving himself out. No 
one who was ever present at the Phi Beta I(appa din­
ners, ,yhen he presided, can forget the spirit, gayety, and 
interest he infused into them, and the tact with which he 

• 

managed to elicit the best from everyone. 
Idleness my father could not tolerate. Any labor was 

better than none. VV ork was the natural function, the 
• 

normal condition of his mind. Yet he never moiled and 
• 

toiled at his work. lIe was not a nerv::ms man. There 
was almost no wear and tear in his mental economy . 
The whole machinery played easily, and without irrita-
bility of friction, as if all its wheels were perfectly ad-

• 

justed and oileel. Undoubtedly he overworked hbnself, 
but he would not have lived so long nol' so happily with 
underwork. lIis natural enthusiasm demanded an outlet 
and an object. It changed all acquirement into power, 
which could not be restrained from expression, as fire 
converts what is taken into the boiler as dead water into 
living steam, which must have its outlet or its work. 

George Sand, in her Consuelo, has described a similar 
constitution of mind. She says of her beroine : " Con­
suelo av~it une de ces rares et bienheureuses organisa­
tions pour lesquelles Ie travail est une jouissance, un 
repos veritable, un etat normal, necessaire, et pour qui 

• 

l'inaction serait une fatigue, un deperissement, un etat 
maladif, si l'inaction etait possible a de tolles natures. 
lVlais eUes ne la connaissent pas; dans une oisivete ap­
parente, eUes travaillent encore; lelli' reverie n'est point 
vague, c'est une meditation. Qua:nd on les voit agir, on 
eroit qu'elles Cl'eent, tandis qu'elles manifestent seule­
ment une creation recente. Tu me diras, cher lecteur, 
que tu n'as guere connu de ces organisations exception-

• 

-
• 
• 



, 
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nelles. Jete reponCirai, lecteur bien aime, que je n'en 
ai connu q'une seule." 

:Many learned men are encumbered with their learn-
, 

ing. Theil' acquirements overpower their original force, 
deaden their faculties" obscure their judgment, make 

, 

pedants of them. The minds of some are like store-
, 

houses, in which the goods are so numerous an~ hete-
• 

rogeneous, and stowed so confusedly, that they cannot 
~ 

be reached or used with efficacy. This was not so with 
my father. Facts never lay dead in his mind. lIe fused' 
them into thought. lIis knowledge wa,3 all systema­
tized, and became wrought into his nature, as the food 
is into blood. 

lIe had also, what is rarest among learned men and 
scholars, common sense. lIe was not out of his element 
in the common affairs of every-day life. He never mis­
took mere ideas for facts. lIis mind never generated 
what Bacon calls" vermiculate questions of no soundness 

• 

of matter or goodness of quality." His calm, practical 
judgment was as remarkable as any other quality. It 

• 

was as much to be relied on in the commonest as in the 
most important matters, and polarized as it was to jus­
tice, and veering never to passion or interest, it was 
seldom at fault. Judgment was with him an instinctive 
as well as a logical faculty. 

In his oration before the Alumni of IIarvarc1 Univer­
sity, he says of Mackintosh,-

• 

" But, for an example still more instructive, and far more 
• 

interesting and affecting, let us turn to one of the most philo-
sophical and polished scholars of our own day, I mean Sir 
James Mackintosh, whose genius has illuminated whatever it 

, 

..... . 
~." ' ..... ... . ~.' . '. . . " . -.. . .. ' .. 
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• 

has touched, and touched almost every department of litera­
ture. Whoever has read t.he memoirs of that excellent man, 
written with an unassuming elegance, and a just filial rever­
ence, by an accomplished scholar, must have risen from the 

-
perusal with mixed emotions of profound respect and profound 
melancholy. vVhat do we here see, but a mind of the bright­
est order and most varied attainments, perpetually struggling 
with its own. infirmity of purpose, amassing, nay, devom­
ing, all sorts of learning, with an eager and discriminating 
attention, sketching the outlines of the plan of some great 
work, and resolving at some future time to e~;.2cute it,. . 
rebuking its own delays, and yet persisting in the same 
course, and at last, departit)g from the world, in a good old 

• age, without having achieved anyone of the lOftier purposes 
at which it ainl,;d. Everywhere about us are the mighty 
fragments of his genius, like the mutilated Torso, exhibiting, 
in its broken proportions, the exquisite skill of the artist. 
His Introductory Lecture on the Law of Nations, the most 
magnificent discourse in our own, or, perhaps, in any other 
language, is but a finished portico for the vestibule of a 
temple, destined never to be erected. And, again, his His­
torical Dissertation upon the Progress of Ethical Science, 
which it is impossible to read without kindling into enthusi­
asm, leaves us, with its bright but rapid lights, just on the 
threshold of the very inquiries, to which it points our way. 
And then, again, his contributions to the History of England 
seem but interludes between the acts and epochs of that great 
drama, where the curtain drops, just when the prhwipal actors 
are about to play their parts on that grand the?tre of human 
life. What can be more melancholy, or more full of regrets, 
than the contemplation of such a mind; so comprehensive in 

• 

learning, so elevated in virtues, which has thus passed away, 
leaving so many admirable enterprises un accomplished, and 
so many plans for immortality unfulfilled? 

" It may be said, that all this is the result of peculiar tem­
perament. I think far othel'wise j it is the natural result of 

• 
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the seductive influences, of which I have spoken, and of the 
profuse expenditure of intellectual power upon ends and aims, 
incompatible with enduring excellence, which is so much 

I fostered by the spirit of our age. How difficult must it be co 
resist the temptations to universal reading, and the fascina­
tions of colloquial discourse, when they win instant praise, 
and circulate freely to the very boundaries of the literary 
world. For one, who, with a stout heart, and determined 
perseverance, could resist them, and die, like Sir Walter Scott, 
with his pen in his hand, there are hundreds, who would sur­
render themselves the willing, or the reluctant, victims to 
their influence, and resolve, and re-resolve, and yet close their 
lives in the midst of hopes deferred, and expectations blasted, 
and projects abandoned." 

, • 

• 

In this respect he was the opposite of Sir James 
:Mackintosh, anlI I well remember the. interest with 

• 

which he read the elegant biography of that lIistin-
guished man by his son, commenting, with some impa~ 
tience, and much regret, on his want of decision and 
energy in carrying out his ideas and lai'g~ designs. So 
entirely opposed was this characteristic feature' in Sir 
James's mind to my father'S, that it made a strong im­
pression on him. He read and re-read the biography, 
very carefully marking it, with the intention of writing 
a review of it. This, however, he was prevented from 
doing by his many occupations. Among other marked 
passages he has placed his name against the following: 
"Our happiness depends not on torpor, not upon senti­
mentality, but upon the due exercise of our various 
faculties; it is not acquired by sighing for wretchedness, 
and shunning the wretched, but by vigorously discharg-

. ing our duty to society." 

• 

• 



, 

, 
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The lIonorahle J'osiah Quincy, in a letter addressed to· 
me, and dated August 20th, 1851, gives the following 
testimony to my father's industry: -

" When, as President of the University, I was discussing 
\vith lVfr. Dane some of the principles of his foundation, he 
expressly stated to me, that one of his chief inducements to 
apply his funds to the establishment of a Law Professorship 
was his opinion concerning the wonderful adaptation of your 

. father's talents and acquirements, to give his foundation 
depth, celebrity, and usefulness; and when, in a degree, 
astoniehed at the work he was about to require of hi~ first 
professor, I asked, if he thought it possible that Judge Story 
would fill up that extensive outline, Mr. Dane replied, 'Yes, 
sir, I know the man; he will do this and more; for, un­
common as are hi3 talents, his industry is still more extraor­
dinary.' " 

• 

His knowledge of law was almost houndless. He had 
traversed all its coast and inland. lIe knew the sound­
ings of all its seas, from the Black Sea of the Feudal 
Law, ,and the Red Sea of the Criminal Law, to the great 
Atlantic and Pacific of National Law and Equity. His 
reading was not merely professional; it extended into 
the pleasant regions of general literature. lIe was well 
versed in the classics of Greece and Rome, of whom his 
favorites were Aristotle and Cicero. lIe was a good 
historical scholar; and in the sciences and mechanic 
arts, he had a.ttained to considerable proficiency. He 
was omnivorous of knowledge, and read every thing he 
could obtain. No legal work appeared, that he did not 
examine. Every volume of Reports in England and 
America he studied, and he read, to a considerable 
extent, the new works of light literature. His rapidity 
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of perception and comprehension enabled him easily to 
muster all that fell in llis way; and his mind grappled 
with hooks of steel to all that he acquired. His literary 
discourses will evidence the general scope of his studies. 
lIe used, pleasantly, to say" that he had only time tod 

, 

read with his thumb-nail, and so it would seem to one 
who observed the rapidity with which he turned oyer 
leaf nJter leaf. Yet, despite this rapidity, he never failed ....... 
completely to absorb the essence of the book. Of him 
could most truly be used the won1s "hich Daniel applies 
to the Earl of Devonshire. 

• 

,r Thou hcccl'st not books as many have 
For ostcntation hut for usc, and that 
Thy bountcous mcmory was such as gave 
A large reycnuc of the good it gat. 
'Witness so many yolumcs . 

• • • • 

And none would think, if nIl thy lifc had bcen 
• Turncd into leisure, thou could'st h:n-e attaincd 

So much of time to have peruscd and seen 
~o many volumes that so much contained." 
, 

• 

• 

His memory was very tenacious, and, in law, wonderful. 
Of all the leading cases he could cite volume and page, 
and quote them without referring to the book. It was a 
not uncommon thing for him to say, in the course of an 
argument, where a particular doctrine was contended for 
by counsel, "~ir. " if you will look on such a page, 
in such a volume of Reports, half way down on the left 
side, you will find the following proposition modifying in 
such and ~"uch a manner your doctrine." After studious 
preparation of cases for argument, I h[1ve often found, 
that his knowledge was more precise and more wide as 
to the special point, and that he would point out extem-

VOL. II. 48 
• 
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pore adclitional cases I had never seen. I am supported 
in this by a high authority. "I Fpen,k from personal 
observation," says ~Ir. Greenleaf, "in saying, that upon 
the opening of a cause before him, under whatever de­
cision it might fall, his superior familiarity, not only. with 
the general doctrine of the subject, but with its milluter . 
distinctions and qualifications, and with the authors who 
had treated it, frequently surprisod even those who had 
prepared themselves to speak to the particular case." 

In the" Letters, Conversations, and Recollections of S. 
T. Coleridge," 1 edited by ~lr. Alsop, occurs the following 
anecdote of my father, which is peculiarly illustrative of 
these remarks: 

" ,\Vhen Lord Stanley was in America, it was necessary 
to speak of the General Post Office. He did not know 
where it was; whilst a Judge, who was at the table, 
pointed out its exact situation in Lombard Street, and 
evinced so much local knowledge, that Lord Stanley said, 
"You must have been a long time in Loudon ?" 
" I never was there in my life," was the reply. 

VVhen we review his public life, the amount of labor 
accomplished by him seems enormous. Its mere recapitu­
lation is sufficient to appall an ordinary mind. The judg­
ments delivered by him on his Circuits, comprehend thir­
teen volumes. The Reports of the Supreme Court during 
his judicial life, occupy thirty-five volumes, of which he 

• 

wrote a full share. His various treatises on legal sub-
jects cover thirteen volumes, besides a v0lume of Plead­
ings. He edited and annotated three different treatises, 
with copious notes, and published a volume of Poems. 

1 Page 124. 
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He delivered and published eight discourses all literary 
and scientific subjects, before different societies. He 
wrote biographical sketches of ten of his contemporaries; 
six elaborate reviews for the North American; three long 
and learned memorials to Congress. lIe delivered many 
elaborate speeches in the Legislature of nlassachusetts 
and the Congre3s of the United States. lIe contributed 
a large number of valuable articles to the Encyclopedin 
Americana, and to the American Jurist. lIe also drew 
up many other papers of importance, among which, are 
the argument before Harvard College, on the subject of 
the Fellows of the University; the Reports on Codifica­
tion, and on the salaries of the JUdiciary; several very 
important Acts of Congress, such as the Crimes Act, the 
JUdiciary Act, the Bankrupt Act, 0esides many other 
smaller matters. 

In quantity, all other authors in the English Law, and 
Judges, must yield to him the palm. The labors of 
Coke, Eldon, and ~Iansfield, among Judges, are not to be 

• 

compared to his in amount. And no jurist, in the Com-
mon Law, can be measured with him, in extent and 
variety of labor. 

Few men attain to a mastery over more than one 
department of knowledge or science. It was his rare 
fame to excel in many. In the history of the English 
Bench, there are but few names at all famous as authors 
in the law, and Judges. Sir ,\Villiam Blackstone, Lord 
Coke, Lord Tenterden, perhaps Lord Bacon. But Lord 
Bacon was only a Judge by name. The fame of Sir 
'Villiam Blackstone rests solely on' his Commentaries; 
and Lord Coke was rather an editor and commentator, 
than an author. :My father attained equal eminence in 

, 
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both departments, and it would be difficult to determine 
upon which of the two his fame chiefly rests. 

English law books are but too often mere digests of 
cases, arranged with more or less system, but wanting in 
all the elements of a philosophic or scientific treatise. 
They are generally mere compendiums, written for prac­
tical lawyers, and for nisi prius use, serving rather as 
text-books of precedents than of principles. The stu­
dent in reading them frequently fin<.1s himself lost in 
a labyrinth of contradictory cases, and forced to rely on 
his own sagacity to discover the clue of principle by 
which they are threaded. The continental treatises, on 
the other lland, are scientific in their arrangement and 
development; but too metaphysical, too diffuse, and too 
ingenious and hair-splitting. They have two faces, one 
of morality and one of law; and the boundaries between 
the outer forum of the law and the inner forum of the 
conscience are frequently confused. They are less prac­
tical but more philosophical thf1n the English treatises. 
l\Iy father, in his Commentaries, sought to unite the 
advantages of both. Proceeding upon the philosophical 
method of the civilians in the development of principles, 
with· their exceptions and modifications, he illustrated 
them by the actual cases in the books, and a voided 
thus the errors of both systems. While he shuns vague 
speculations, he discusses unsettled questions, and 'sub­
ordinates, throughout all his works, cases to principles. 
Beginning with general principles, he proceeds to follow 
them through their various modifications and excep­
tions, using the Reports as illustration, and throwing 
into the notes all extracts from judgments illustrative 
of the text, instead of blocking up with them the pro-

, 

• 
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gress of the work, until he has exhausted the subject. 
His Commentaries are remarkable for method, clearness, 
and learning. There are no blind passages, no care­
less generalizations, no bewildering contradictions to 
embarrass the student. After struggling through the 
confusion of statement, which the usual English method 
of writing llisi prius books engenders, the st~1Clent of 
one of my father's b~oks finds the same relief as the 
traveller, who, after losing his way, and bluncTering on 
through bog, brambles, and briars, issues upon a clear 
road, where he can walk with ease and certainty on his 
appointed journey. 

, 

, They are not characterized by conciseness and brevity, 
but by fulness and learning. He is, perhaps, sometimes 
over-careful to make himself clear. The largeness of his 
learning, sometimes interfered with the broad annun~ 
ciation of an uninCulllQe,red proposition, which a less , 

careful and full mind might have stated in an unqualified 
form. The range of his thought necessarily made him 
full, but his diffuseness is ulmost always a proof of his 

' .. 
caution, not of his huste. Nothing is easier and nothing 
more unsafe, than universal propositions and concise 

• , 

statements in the law. Too much simplification often 
results in errol'. l\iy father's books have a higher merit 
than conciseness, clearness. No one who carefully 
reads them can fail to understand the subject treated in 
them, in its whole bearings and its particular modifica~ 
tions. Nor do I believe, that anyone who has had occa­
sion to consult them on a special question, ever found 
that it was too fully treated or vaguely stated. They 
have everywhere taken the place of previous works on 

• 

the same sUbjects. They have the tower-mark of public 
48 * 
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• 
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• 
opinion. The voice of praise has echoed from England 
and the Continent. Some of them have been translated 
into foreign languages in countries where a different 
system of law prevails. They have received the highest 
encomiums in the European journals. They have been 
cited as authority in Westminster IIan; and one of the 
most accomplished and learned lawyers of the age has 
not hesitated, in alluding to them in a debate in the 
1Iouse of Lords, to speak of their author as " greater than 
any law writer of which England could boast, or which 
she could bring forward since the days of Blackstone." 1 

One cannot, in this connection, but recall 'the'interest. 
ing coincidence between the establishment of the Vine­
rian Professorship at Oxford University, which gave birth 
to the Commentaries of Blackstone, and the establish· 
ment of the Dane Professorship at Harvard University, 
the fruits of which are the C,ommentaries of my father. 
In like manner as Mr. Dane devoted the receipts of his . 

• 

Abridgment of American Law to the foundation of the 
• 

legal professorship to which my father was appointed, .: 
did :Mr. Viner, with a similar zeal "for the benefit of 
posterity and the perpetual service of his country," apply 
the proceeds from the sale of his Abridgment of English 
Law, to the same object . 

Though bred to the common law, and delighting in its 
logic and sound common sense, my father was by no 

" . 

means its blind idolater: . ~r.any of its doctrines, founded 
as they were in feudalism, and developed amid barbarous 
manners and degrading servitudes, served, in his opinion, 

• 

1 Lord Campbell, in a speech on a motion of thanks to Lord Ashburton, 
April 7, 1847. Such flattering tcstimony from so able a source, is truly 

. gratifying. They who are laurelled themselves may give laurels to others . 

• • 
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only to throw the law into disrepute, and thereby to 
weaken its influence. All that did not recommend itself 
to common sense, all that was purely arbitrary, all . 
especially which was unjust and opposed to freedom, he 
wished. to strike away from our jurisprudence as shackles, 
by which it was crippled. He was not the bigoted 
admirer of the common law; but in the Roman law he 
recognized an elder sister, of fair proportion and charm­
ing aspect, to whom he gave much of his love. The 
flowing robes of Equity were taken from her shoulders, 
and he thought Law might also borrow from her with 
profit. The part of American)urisprudence was, in his 
opinion, to sit at the feet of all the laws and codes, and 
to collate from them the true principles, a~apting and 

• r 

enlarging them to her own needs, not blindly devoted to 
any, but taking from each what was juste.st and most 
practical. As America takes to itself and naturalizes the 
people of all nations, who seek its protection, thereby 
creating a composite people, so he thought it should be 
cosmopolitan in its jurisprudence, and embody into its 
law all good rules and principles, whatever might be 
their birthplace. Th~ Iiiore deeply he studied the Roman 

• 

Law, and its various modifications in the ci viI codes, the 
more he became enamored of its principles; and in- all of , 

his works he has introduced them, in illustration or 
contradiction of the common law, giving the preference 
often to the former. I cannot but think, that his works 

• 

have tended greatly to determine the attention of the 
profession in this country towards the continental juris­
prudence, and that !quch credit is due to him in pioneer-, 

, 

ing the way, and recommending the advantages of its 
, 

, , 

. . 
, 

• 

• 
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systems, as well as for the adoption of many of its prin­
ciples into our jurisprudence. 

To the Commentaries on the Conflict of Laws has 
been generally accorded the praise of being his best 
work. It is, indeed, more original in its plan and scope, 
more imposing in its array of learning, and more recondite 
and universal. Its European reputation above his other 
books, may, perhaps, be accounted for in measure, by the 
fact, that it is not limited in its subjects to the common 

• 

law of England and America, but is cosmopolitan. Able 
as it is, it may be questioned, whether it is more valuable 
or better written, than the Commentaries on Equity. 
The richness :1lld variety of learning which distinguish 
the latter work, the clearness of its doctrines, its admira­
ble method and development of its subjects, certainly 

• 

entitle it to a place very near, if not beside, that on the 
Conflict of Laws. It has done more to reduce Equity to 
a s~ience, than any treatise on the subject; and, in fact, 
it is the first which contains a logical and systematic 
treatment of the complicated doctrines of Chancery J uris­
prudence. It involved vast labor and learning, and its 
execution is as successful, as it was difficult. Its value 
can be readily estimated, by considering how great a 
void its obliteration would make. 

The Commentaries on the Constitution of the United 
States have received, everywhere, the highest commend­
ation. They are the fullest, most acute, and most syste­
matic treatise upon our political system that has ever 
been written. The obligation of my father to the 
Federalist, in the preparation of this work, is fully 
acknowledged by him in his preface. lIis Comment-

• 

• 
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aries, however, in their discussion of the Constitution, 
far exceed that able '''lork, in extent and minuteness, as 
well as in method and consecutive order; and the lIis-

• 

tory of the Colonies, which forms an important and 
independent portion of his work, not touched upon by 
the Federalist, is a model of historical composition, 
accurate, learned, and philosophical. 

Next to these works, I cannot but think that the 
treatise on Bailments, is entitled to the highest praise. 
It exhausts not only the English and American doctrine, 
but the Roman and Continental law has been laid under 
contribution, to enlarge and build up the narrow, sham­
bling structure of the common law into a full and admi­
rable system. It has more the merit of creation, than 
any book, except tha.t on the Conflict of Laws. 

Although, when my father died, his life was complete 
in itself, yet, it looked forward to new and vast juri­
dical and literary plans for the future, which were cut 
short by death. These will fully appear in the following 
extract from a letter addressed to me, by lIon. Charles 
Sumner, on October 6th, 1851. 

" Your father, at the time of his death, was about to lay 
down his functions as a Judge, but he was looking forward 
to'increased activity as a teacher and an author. As his 
scheme of authorship was the subject of frequent conversation 
in our interviews, I am able to mention it precisely. 

"His last work'was on Promissory Notes. Had he lived, he 
woulclnext have treated the Law of Shipping, a supject for 
which he was well prepared, and, after this, the Law of Insur- . 
ance. Comprehensive commentaries on these two branches 
would have completed his course on commercial law. He 
would, then, have returned to Equity, and finished the 

• 
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consideration of that ample department, by a WOl'k on 
its Practice, which would have been the companion to his 
Commentaries on Equity Jurisprudence and Equity Pleading. 
The whole subject of Admiralty, embracing the Prize and 
Instance branches, in their history, jurisdiction, and practice, 
stood next in order, and he hoped to present it, as it had 
never yet been presented, with completeness and symmetry. 
To this work, Chief J usticc Marshall often pressed him, saying, 
that of all persons, in England or America, he was the most 
competent to do it. This labor was to have been followed 
by one grander still, on the Law of Nations. And, when all 
these vast, self-imposed juridical tasks had been accom­
plished, then he was to employ his ::It ill constant pen, in 
reminiscences of his times and contemporaries, somewhat 
after the manner of Charles Butler, the learned lawyer and 
gentle scholar, whose pleasant book he enjoyed greatly. 
You will see, therefore, that much as your father did, he 
died with plans of labor stretching before him, which might 
daunt the youngest and most courageous heart. But, to all 
these, he looked forward as a pastime and delight." 

The judicial opinions of my father may fairly challenge 
a comparison with any that the world can boast. For 
closeness of texture and compact logic, they are equal to 
the best judgments of l\1arshall; for luminousness and 
method, they stand beside those of Mansfield; in ele­
gance of style, they yield the palm only to the prize, 
cases of Lord Stowell; but, in fulness of illustration and 
wealth and variety of learning, they stand alone. At 
the pEiriod of his elevation to the Bench, some provinces 
of the law were unexplored, some partially reclaimed, 
few, except real law, elaborately cultivated and subdued 
to rule. The doctrines of International Law, and of 
Admiralty and Prize Law, with their various modifica-

• 

• 
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tions, were, as we have seen, but partially established, 
and imperfecty understood. The embarrassing questions, 
dally arising under the non-intercourse and embargo 
laws, and the subsequent war with England, renc1el~ec1 it 
necessary for him to extend rules already existing, and 
often to create new' ones. Both these branches of law, 
are deeply indebted to him. lIe may, indeed, be called 
the creator of the Admiralty law, in America. 

Among his most important judgments on Prize Law 
may l)e mentioned the Julia, (1 Gallison, R. 594,) the 
schooner Rapid, (1 Gall. R. 295,) the brig Jos-eph, (1 
Gall. R. 545,) the ~larianna Flora, (3 JYlason, R.116, S. C. 
11 'Yheaton, R. 36,) the ship Ann Green, (1 Gallison, 
R. 274. 

His judgments on the Instance side of the Court are 
equally able with those on Prize Law. Both will stand 
while the Admiralty Jurisdiction exists, as monuments of 
learning, ability: and comprehensive liberality. If they 
yield to those of·~Lord Stowell in style, they surpass .. ... - .... 

them in breadth of principle and in fulness of learning. 
The judgment in the case of La J eune Eugenie, in which 
the slave trade is declared to be contrary to the law of 
nations, cannot be paralleled by any judgment of the 
English Judge, who, in the case of Le Louis, held the 
opposite doctrine. N or do the Admiralty Reports of the 
English or American Bench contain a judgment which 
for profusion and reconditeness of learning compares with 
the case of De Lovio v. Boit, in which the jurisdiction of 
the Admiralty is explored to its most ancient foundations, 

o and is clearly explained, established, and vindicated. 
The principles of De Lovio v. Boit were afterwards ap­
plied by my father with singular force, clearness, and 

• 

• 

o 

o • 
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consistency, in a great number of cases which now stand 
as sea-beacons of the maritime law. In these the COll­

flicting rights and liabilities of ship-owners, seamen and . 
• 

nlasters, and the claims of salvors and material-men are 
discussed and adjusted with great sagacity. The follow­
ing may be cited as among the most important. The 
schooner Tillol1, (5 lVlason, R. 465 ); the schooner Vohlll­
teer, (1 Stunner, 571); lIarden ~'. Gordon, (2 JYlason,R. 
319); the ship l\lentor, (4 JYIasol1, R. 84); Chamberlain 
v. Ohandler, 3 l\lason, R. 243); United States v. Grush, 
(5 JYlason, R. 465 ; the ship IIenry Ewbank, 1 Sumner, 
R. 401 ; the ship Nathaniel IIooper. 

In every branch of Commercial Law, he was peculiarly 
at home. The Gordian knot of the most intricate cases 
he "would unloose familiar as his garter." In the doc­
trines of Insurance he was especially learned, and his 
judgments in this department may challenge c0111pari­
son with :Mansfield's for variety, compass, and ability . 

• 

Among the most prominent may be mentioned the ela1)0-
rate cases of Peale v. The l\lerchants'Insurance Company, 
(3 1\:[ason, R. 27,) involving many interesting questions 
on this head; Conard v. The Atlantic Insurance Company, 
(1 Peters, R. which. was a question arising on a re­
spondentia bond; Pope v. Nickerson, (3 Story, R. which 
contains a discussion of the powers and rights of a master 
of a vessel over the ship and cargo; Peters v. The Warren 
Insurance Company, (3 Sumner, R.) which was a case 
of collision. In the decision of this case my father dis­
sented from the English case of Devaux v. Salvador, and 
such was the weight of this judgment that Lord Den­
man says, in a letter to Mr. Sumner, alluding to it, 
which has already appeared in the foregoing pages,-

• 

• 

• • 
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"This opinion will at least neutralize the ~ffect of the 
English decision, ana induce any of their courts to con­
sider the question an open one." Citizens' Bank v. The 

, 

Nantucket Steamboat Company, (2 Story,R.17,) in which 
the law relating to common carriers by water is lumin­
ously developed, may also be referred to as a ve!.'y 
leading case. Other important cases on this head are 
Alsop v. The Commercial Insurance Company, (1 Sum­
ner, R. 451,) IIancox 1). The Fishing Insurance Com­
pany, (3 Sumner, R. 389,) Bullard v. Bell, (1 ~lason, 
R. 244,) Cremer v. 'vVigginson, (1 ~lason, R. 324,) The 
Ship Fortitude, 3 Sumner, R. 228. 

In his constitutional judgments my father was of the 
school of M:arshall and K.ent, and with them advocated 

----
the views and the policy of 'Vashington. The Constitu-
tion, in his opinion, created a national government, and 

~ 

not a confederacy. It was not a mere formal tie con-
necting distinct sovereignties, but a surrender of para­
mount powers to the Federal government. He deemed 
that it was to be construed liberally in favor of that 
government, so as to embrace not only all powers di­
rectly given, but all incidentally necessary or appropri­
ate to give full effect to its express provisions; that the 
rules governing the interpretation of a contract between 
individuals were applicable to this contract between the 
-States, and that the intent, when clearly manifested, was 
to override any narrow verbal meaning .. He upheld the 
Constitution as creating a national power, independent 
of the States. The manW~st inconveniences and diffi­
culties growing out of the want of a central power in th~ 
previous confederacy, by which the conflict between the 
States themselves, and between the government and the 

VOL II. 49 
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States should be regulated, forined, in his opinion, the 
motive for substituting the Constitution, and determined 
in a measure its meaning. The tendency of a strict con­
struction, he thought, was to reduce the country again to 
the evils frem which it had suffered under the confede­
racy. In a word, he held that the Constitution created 
a national government. This idea was the keystone to 
all his constitutional opinions, and was developed by him 
in a great variety of judgments. Among the most dis­
tinguished of his labors on this head may be mentioned, 
the cases of :M:artin v., Hunter's Lessee, in which the ex­
tent of the appellate jurisdiction granted to the'Supreme 
Court of the United States by the Constitution is con­
sidered, which was his maiden judgment in constitutional­
law, and compares with any previous one by any judge; 
Dartmouth College v. vVoodward, in which the question 
arose whether the "charter" of the College was a "con­
tract," within the meaning of the clause in the Constitu­
tion providing that" no State shall pass any law impair­
ing the obligations of contracts;" City of New York v. 
Miln, in which the clause in. the Constitution, giving 
power to Congress to "regulate commerce with foreign 
nations, and among the several States," is discussed, and 
in which he delivered an opinion dissenting from the 
judgment of the Court, holding that this power be­
longed exclusively to Congress, and was not concurrent 
in the States; Briscoe v. The Bank of the Commonwealth 
of I(entucky, which was also a dissenting opinion, in 
which the 'Constitutional clause prohibiting the issue of 
"bills of credit" by the States is discussed, and which 
contains a masterly historical review of "bills of credit" 
in the Colonies and during the Revolution; Anen v . 

• 

, 
1 
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l\1cICeen, (1 Sumner, R. 275); Bank of the United 
States v. Dandridge, (12 'Vheat. R.) in which the artifi­
cial distinction between corporations and individuals, as 
to their rights, duties, anclliabilities, is broken down; and 
the powerful opinion in the case of the Charles River 
Bridge Company 1). The 'Varren Bridge, which for com­
pactness of reasoning, vigor, and fulness, ranks beside 
the Dartmouth College case, and is one of his ablest 
efforts in any province of the law. 

The constitutional judgments of my father, standing as 
they do beside those of Chief Justice l\1arshall, natl~rally 
provoke a comparison. They are the different expres-. 
sions of two minds, one of which was fervid and imagin­
ative, and the other calm and severe. Both are equally 
logical, clear and conclusive; but there is a warmth and 
color about my father's judgments which those of 1\1ar­
shall lack. One is a finished drawing in crayon or neu­
tral tint, the other a painting with all the wealth of co­
loring. The one is unornamented, chaste and Doric; the 
other rich, elaborate, Corinthian. 1\1arshall confines his 
argument to logical statement, stripping it of all that is 
not strictly necessary, and keeping a narrow course. 1\1y 
father takes a broader sweep, fortifies his reasoning with 
large learning, and draws contributions fronl high author­
ities to strengthen the stream of his argument. Mar­
shall aims to· convince; my father to satisfy. Marshall 
would defeat; my father would conquer. One decides, 
the other systematizes. In the judgments of NIarshall 
he seldom travels beyond the record, and his reasoning 
is confined to the exact facts of the case, while my 
father invariably labors, by bringing together all the 
learning and power he can command, to establish' some 

• 

• 

• 
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principle which shall not only dispose of the particulur 
case, but all others of a similar class. I\iy father's judg­
ments have, therefore, more general value than l\iarshall's 
as expositions of the law, at the same time that they are 
equally conclusive on the special fhcts of the case. In 
the manner of the one there is fulness, flow, and exube­
rance. In that of the other, clearness, closeness, logic; 
one is more scholar-like, the other more business-like. The 
naked branches of Marshall's judgments, well knit, fibrous, 
and unencumbered, stand forth to challenge the bitterest 
assaults, like a noble oak in winter, while those of my 
father are like the same tree clothed in the luxuriance 
.of its summer foliage. The difference between their 
minds .is very conspicuous in the case of Dartmouth 
College v. vVoodward, in which opinions were delivered 
by both, and where the superior breadth and learning of 
my father's. opinion must be confessed. 

In the subtleties and technicalities of Real Law, the 
intricacies of feudal tenures, with "their dependenci6s, 
contingent remainders, and executory devises, the pro­
duct of a barbarous and illiterate age, when contradic­
tion reigned supreme, he was completely at home. The 
dreary and entangled country of the Black-Letter, with 
its compound jargon, its verbal quibbles, and its scho­
lastic refinements, was to him no unknown land. He 
had penetrated its dismal swamps and thick recesses, and 
knew their secretest paths by heart. In his very outset 
in the study of the law, as we have seen, he had plunged 
into its thickets. Their very intricacy and blindness sti­
mulated him. Here he had also sought the science of 
special pleading, whose subtle webs were spun in every 
corner and covered every principle. In this arduous 
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study he had trained his mind to logical accuracy. Its 
rules, over which it is as dangerous for the un skilful to 
pass as "to overtr(~ad a torrent brawling hoarse on the 
unstcadfast footing of a spear," were to him a secure 
bridge of argument. So familiar were they that he 
often employed their formula to test the logic of his 
reasoning, and accounted them of great value to all who 
were thoroughly practised in their use. 

Among the most important of his judgments in Real 
Law are, Inglis v. The Trustees of the Sailor's Snug 
11arbor, (3 Peters, R.) which.,. was a writ of right in­
volving questions as to the effect of alienage upon the 
power to take and hold lands by descent, the effect of 
non-entry by an intermediate ancestor, and of adverse 
possession, and the power of the demandant to r'ecovel' 
u, less quantity than the entirety of the estate. Green 
v. Liter, (8 Cranch, R..) which decides the doctrine, 
that where there exists a union of title and seisin in 
deed, either by actnal entry or by livery of seisin, or 
by intendment of law, (as by conveyance under the sta­
tute of uses) the esplees are knit to the title so as to ena­
ble the party to maintain a writ of right; and Carver t'. 
Jackson, (4 Peters, R.) which was an action of eject­
ment involving a discussion of the law of estoppel and 
of presumptions arising from long possession. On the 
subject of devises may be mentioned Parkman v. Bow­
doin, (1 Sumner, R. 359,) Sisson v. Seabury, 1 Sum­
ner, R. 235,) Durant v. Ritchie, 4 Mason, R. 45,) Gard­
ner v. Gardner,· (3 Nlason, R. 178,) Lippett v. Hopkins, 
(1 Gallison's R. 455,) and Arnold v. Buffom, 2 Mason, 
R.209.) 

So devoted a study to the technicalities of Real Law, 
49· 

• 
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and the dark ages of Black-Letter learning is apt to 
engender a bigoted conservatism, excessive submission 

, 

to precedent, and an unwillingness to extend the bound~ 
aries of the law. But his devotion to Equity, as well as 
his mental organization, created a balance against any 
such propensity. lIis sympathies and tendencies were 
towards reform. lIe llever considered or administered 
the law as a fixed ,and absolute system, incapable of 
expansion and modification, but as a flexible mould, 
susceptible of adaptation to the needs of society and the 
requirements of justice. lIe was anxious that it should 

. keep pace with the age. lIe considered it as a living 
and growing system, whose dead limbs neede~l con­
stantly to be lopped away. lIe endeavored to recom­
mend it by harmonizing it '''lith COlnmon sense and the 
practical needs of men. lIe always strove for the libe­
ral doctrine, and wherever in the chain of precedents 
which bound him to a rule manifestly injurious in its 

, 

operation, he could find a flaw or weakness he gladly 
broke it. Yet he was not a scorner of precedents. An 
established doctrine had with him great weight. IIe 
deemed even an arbitrary rule better than ,a condition 
of things where all was unsettled and surrendered to 
doubt. Free alike from ijhat iconoclast spirit of reform 
which would break down the rules and precedents esta­
blished by wisdom in former ages, in the pursuit of a 
phantom theory of legislation, and from that blind pre­
judice which hugs the dead body of the past in the vain 
hope of reanimating it by the warmth of zealous devo-

, 

~tion, he strove to clear up the doubtful passes, to throw 
sunshine on the dark paths, to make the crooked ways 
;straight and the rough places plain. He was a lover not 

• 

• 
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an idolater of established uses. In this, as in all things, 
his mind had that happy balance which preserved it on 
one side from exaggeration, and on the other from su­
pineness. lIe was neither a bigot nor a fanatic. 

It was his lot to construct, in great measure, several 
departments of American law, and 'in all his judgments to 
shew a mind cautious, liberal, and comptehensi vee Rapid 
as it was in its processes of thought, it was never head-

o 

long or rash, and greatly as he advanced the law, he 
never took a new step without the most rigorous examin­
ation of the ground he was to occupy. In every diffi­
cult judgment which he pronounced, he exhausted the 
learning of the law upon the subject. The mode in 
which he prepared his judgments attests his caution a.nd 

• 

patience. Mr. Greenleaf thus relates it as having been 
communicated by my father to him but a short time pre­
vious to his death: " It was his habit, after hearing an 
argument in any case of importance, to defer the invest­
igation of the matter until his mind had cooled after the 
excitement of the hearing, and freed itself of all bias pro­
duced by the high colorings of the advocate, and the 
eloquence of his appeals; leaving in his memory only. 
the impressions made by the principal facts and the legal 
reasonings; of which also he took full notes. After 
this he carefully examined all the cases cited and others 
bearing on the subject, reviewing and fixing firmly in 
his mind all the principles of law which might govern 
the case. By the aid of these principles he proceeded 
to examine the question on its nlerits, and to decide ac­
cordingly; always first establishing the law in his mind, 

, 

lest ~·the hardship of the case should lead him to an ille-
gal conclusion." 
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The condition of the law relating to patents, when my 
father came to the Bench, has already been adverted to. 
In its principles and practice it was nearly formless in 
America, and the English decisions were so contradictory 
and unsatisfactory as to afford little aid. The strong 
inventive genius of New England began to develop 
rapidly after the war, and his Circuits were crowded with 
patent cases. It became his office, therefore, almost 
to construct the law on this subject, and the system 
which is now developed is mainly owing to his effort. 
This law then in England was a mere shuttlecock be­
tween equity, with its liberal doctrines, and the common 
law, with its fear of monopoly. The bias of his mind 
was towards equity, and he used his best efforts to givo 
to the law a liberal interpretation in favor of inventors, 
believing that such a course as much benefited the public 
by the stimulus it gave to the inventive faculties, as to 
the actual inventor. "Vith this view he sought, on the 
basis of equity, to fashion a ductile and liberal system, 
neither too loose to ~ operate with definiteness, nor too 
rigid to meet the ever-varying aspect of cases, avoiding 
vagueness on the one side, and formalism on the other. 
Among the very large number of judgments delivered 
by him in this department, may be mentioned Wyeth 
v. Stone, (1 Story, R. 273); Brooks v. Byam,~ 2 Story, ~ 

R. 525, 553 ; Washburn v. Gould, 3 Story, R. 122 ; 
• 

Barrett v. Hall, (1 Mason, R. 448); Stearns v. Barrett, 
(1 Mason, R. 154 ; Earle v. Sawyer, 4 Mason, R. 1 ; 
Ames v. Howard, 1 Sumner, R. 482. . 

~ 

Another important series of cases decided by him was 
in the kindred department of Copyright. An author's 
right of property in his book, under the statutes of the 

• 
, 

• • 
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United States, he deemed, by common sense fl.nd common 
justice, to be as perfect as his right to any other product 
of his labor. The case of Folsom v. Marsh, (2 &tory R. 
100,) may be mentioned as a prominent case in this cl~­
partmont. . This case for the first time clearly asserts and 
ably vindicates the doctrine, that an author has an ex­
clusive property ap.d copyright in. all manuscripts, papers 
and leiters written by him, whether they are literary 
compositions, or private letters, or letters of business, 
unless he unequivocally dedicates them to the public, or 
to some private person; that the general property, as 
well as the copyright, descends to his representatives; 
that the persons to whom they are addressed acquire no 
right of property ill them, and no authority to publish 
them, unless in cases where the pUblication becomes 
necessary to protect the rights of the receiver, or to vin­
dicate his character, and is justifled under the circum· 

, 

stances; and that a publication of them for private profit, 
• 

or amusement, or pique, is an unquest.ioned violation of 
copyright ... Other important cases are Emerson v. Da­
vies, 3 Story, R. 768,) Gray v. Russell, 1 Story, R. 11.) 

It"only remains to speak of one other great· depart­
ment, that of Equity Jurisprudence, in which my father 
was eminent. In its broad doctrines and liberal spirit 
he delighted, as the clear noon of the . law. Its free, 
flexible, and yet distinct and practical principles, com-

. ported better with the character of his mind, in which 
the love of Justice and Freedom was native, than the 
narrow and more technical doctrines of the common law. 
Equity,' in his mind, was a central sun, raying out its 
• 

principles into every department of the law, and ani-
mating all the systems around it, from the nearer system 

• 
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of Commercial and Natural Law, to the distant system of 
Real Law., In this department all the generous qualities 

• 

of his nature found full play, and he pursued its study, 
with tireless enthusiasm. To its illustration he brought 
his best powers, and his judgments arc as remarkable for 
their solidity and practical character,. as for their free 
spirit, and exhaustive research. To the united efforts of 
my father and Chancellor K.ent the enlightened system 
of Equity, which now prevails in this country, is chiefly 
due. I{ent, indeed, led the way, but he found in my fa­
ther an equal coadjutor. They stood shoulder to shoulder 
in this work, and divide the honor between them. In 
the judgments of my father are shown the conscientious 
caution of Eldon without his dangerous doubts, and the 
learning, genius, and combining faculty of IIardwicke. 
Among the most prominent are Harvey v. Richards, (1 
Mason, R. in which the authority of a Court of Equity 
to decree a distribution of intestate property, collected 
under an administration granted here, the intestate hav­
ing died abroad, is considered; Hough v. Richardson, (3 
Story, R. 660,) Flagg v. ~1:ann, (2 Sumner, R. 487,) and 
Doggett v. Emerson, (3 Story, R. 700;) which w.ere cases 
where the Equity doctrines relating to the fraudulent 

• 

sales are laid down and applied; Jenkins v. Eldredge, 
(3 Story, R. 183, 300, 325,) where a parol trust was set 
up in contravention of the terms of an absolute deed, 
opening the whole doctrines of Equity as to parol trusts. 

I 

This case is also remarkable as showing the luminous 
power of my father in disentangling most complicated '. 
details, weighing very contradictory evidence, and creat­
ing order out of a chaos of circumstances. Other im­
portant cases are Veazie v. Williams, (3 Story, R. 54, 

. . . . 
• - • 

• 
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612,) in which the nature of auction sales, and the effect 
of employing by-bidders and puffers, is fully considered; 
'Vood v. Dummer, (3 l\iason, R. 309,) in which the doc­
trines relating to Banks and Banking are considered; 
Dexter v. Arnold, (5 l\lason, R. 503, S. O. 3 Sumner, R. 
152,) on Mortgages in Equity; ana Tobey v. The Oounty 
of Bristol, (3 Story, R. 800,) where the doctrine of spe­
cific performance in Equity is discussed. This was the 
last judgment ever drawn up by my father, and was,.in 
fact, never delivered in Court. It shows how perfect 
his mind remained to the end of his life. 

On the Bench, he was uniformly courteous and urbane . 
• 

He treated all who came before him, either as counsel, 
juror, witness, or even criminal, with that kindness which 
springs from a gentle and affectionate heart. He never 
presumed upon his position. To the young and inex­
perienced practitioner, who is so often doomed to have 
his sensibilities torn by the dull edge of judicial wit, 
he w~s peculiarly gracious and assuring. He smoothed 
for them the rugged ascent of early practice, helped them 
in. t~eirembarrassment, cheered them in their efforts, and 

• 

bad always. for them a kind word and an encouraging 
smile. He was not jealous of disrespect, and feared not 
to be familiar. But he was always' self-possessed and 
dignified, and guarded the rights of the Bench with great 
vigilance. and firmness. No one ever presumed on his 

~ good nature, by offering the least disrespect to the Court, 
who did not at once receive severe rebuke. 

His friend, Charles S. Daveis, Esq., of Portland, says, 
in a letter to me, dated September 15th, 1846,-

• 

"I hardly know how you will understand me, when I 
• 

• 

• 
• 

• 

, 
• 
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say, that his annual or biennial G0ming among us, seemed 
like something bet.ween an avatar and an avalanche; for, it 
seemed, at first, a coming down upon us with a weight from 

• 

his judicial power and genius and knowledge, and the pres-
tige that attended them, that would have been felt more 
heavily, if it had not been so soon relieved, I might say, at 
once, by the cordiality and warmth with which he greeted 
his brethren, as he always made them feel, of the Bar; and 
the animating kindness, with which he invited them to their 
tasks. 'rhere can be no doubt of the impulse and advance. 
he gave to the cause of professional learning among us 
here, and elsewhere, in its origi nal and accessory sources . 

• 

His own light in law, and the dawn of the Admiralty, 
in his own broader doctrine, had preceded him; but he first 
opened to us the instructive elements of Equity Jurisprudence, 
in copious and excitiQg effusions. We are indebted tb him 
for a sensible advancement in the scale of legal science, 
and a conscious development of the principles of professional 

• 

excellence which we must have been behind the age not to 
have shared in, but of which we should not have felt the full, 

• 

vivifying influence, without him; nor would the same pro-
gress have been made, as I conceive, but under his auspices . 

• 

" I cannot refer to those alternations of the spring and fall 
Circuits, in this district, between t.his place and Wiscasset, 

• 

without reckoning them as among the richest and. most 
• • 

agreeable hours that professional, social life affords, both in 
itinere, and at our pleasant lodg~ngs, (the widow of an ancient 
district attorney,) who was fond of having such society and 
lodgers. IVIr. Greenleaf and Judge Sprague can tell you of 
t~lOse times. . Judge Ware, and the cortege of the District and 
Circuit Court, enjoyed it rarely. Mr. Orr was then living, 

• 

whom nobody but Mr. Greenleaf can give you any idea of 
. now. Mr. Longfellow, as he was then in the undiminished 
vigor of his mind and health, General Fessenden, in his 
strength, and generosity of soul, and other choice spirits, in 
the sober and better sense of the term, chiefly from Cumber-

• 

• 
", ..... 

• 

• 

• 
• • 
• 

• 
• 

• 

.. 
• 

• 
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land ancI Kennebec, were participators, who surrounded the 
t.able, or gathered by the fireside at the hours, and on the 
evenings of adjournment. Mr. Mason and Mr. W cb~ter were 
sornetimes among us, and you can readily conceive, with 
what spirit and effect, such new parties intervened. Some 
of our past or present Judges of the State Court, also, Allen, of 
Gardiner, Deblois, and others, are to be added. These were 
real noctes c(J}]'lccque, in the truest rendering of Horace; and 
in the._better strain of Comus, the Milton strain, reJolent 
with all the richness of which he, who was always the soul 
of such a circle, was so lavish, in modes of such variety, and 
who~e social animation and spirit of conversation never 
flagged, while there was oxygen enough in the atmosphere 
al'Ound to sustain the vital flame. 

" Though you can easily see where the parole lay most of 
the time, yet, no man had less than his share, and everyone ',. 
had his full pay. These, you can well see, 'were scenes for 
the 'pained and softened fancy' to dwell upon, in long, 

. ret.rospective vi~ion, (you may remember the touchingly beau­
tiful apostrophe of Curran,) such as the Judge would not 
have failed to call up of those he outlived; and we are left 
still, most of us, to call up the Judge. Heu, minus est cum 
'reliquis vetsari! has been, I do not know how often, in my 6 

mind, and I never was more sensible, than since we lost him, 
of what there was in the melancholy thought, that the wine 
of life, wH.h us, was on the lees. These \vere, in truth, 
among the most sunny passages of the best social and pro­
fessional intercourse that can exist under suc~ relations. It 
was only by being among them, that you could have felt· 
how deep and genial an impression he always created; and, 
what was most remarkable, the untiring and inexhaustible 
vivacity with which he kept up the power of it, with such a 
constant flow of good humor, from morning to night, and 
night almost again to morning. 

• • • • • • • • 

"Without enlarging on the more elevated and expansive 
VOL. II. 50 
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points of his chm'acter, there was a perfect bonhomie, in the 
best sense of the expression, in his continual intercourse wit.h 
his professional brethren, and in all the relations, indeed, of 
social intercour"se, and, at all manner of social meetings, in 
which he was called, either to preside, or bear a part, and 
from which he was never permitted to escape, always in 
perfect keeping with what was most. germain and genial 
to the occasion, that was always irresistib!.y diffusive and . 

• 

captivating. But, there would be no end to the indulgence 
of this strain of recollection. The only task part would be 
to undertake to convey it, at second hand, to others than 
those who would not require any description that could never 
improve the original impression in their own minds, however 
pleasing they might find it to have it revived and refreshed. 
There were a thousand delightful things, of this nature, that 
passed in his intercourse with us, sometimes in his sittings 
as well as his risings, with. the flashes of thought, and that 
disappeared about as suddenly, of which it would be im­
possible to recover any thing more than the most evanescent 
trace. As to presenting a real reflection or' impression of 

. them, I should give up in despair . 

. ' 

" You may let me indulge myself, however, in the memory 
of one little incident, giving some idea of the kindness and 
good humor with which things went along with him, or 
under his auspices, in the intercourse of the Bar, rather than 
as affording any material illustration of any thing else upon 
the records, and which I may take a modest pride in relating, 
as having, from the first,-treasured up the matter faithfully 

°in my mind.1 

" YOi.. know Mr. Longfellow, whom he loved and regarded 
very highly, was' his classmate. No one was ever more 
pressing or effective in his mode of pn:senting a point to the 
Court, or adroit, in eluding or parrying any objection or 

1 Hon. Stephen Longfellow, of Portland, Maine, father of the eminent . 
poet, Henry 'Wadsworth Longfellow, 

• 

-. 
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embarrassment to its axiomatic truth and soundness; and he 
had a most respectful and deferential way of meeting and 
avoiding any difficulty of that kind coming from the Court. 

. It was his particular' trick of fence.' It was never his habit, 
of course, when a question was presented to him by the 
Judge, touching, and, perhaps, opposing his point or line of 
argument,-to~rouse the dignity of the Court, by meeting it 
with any plump .-.Qenial or contradiction. Nqr-had he the 

. , 

habit, which your father used to charge upon General Fessen-
den, of returning to attack th~ position of the Court, in a 
parallel line j but he had a peculiar refinement of his own, 
which some of us had noted, and all admired. It was this: 
'But there is a distinction, may it please your honor.' And 
under the guise of this 'distinction,' which it is unnecessary 
to say, was sometimes exceedingly thin and undistinguishable, 
or rather a mere variation of expression, back would come the 
proposition, that the Court had not been able to adopt, alter 
et idem. This gave rise to an epitaph, penned at the Bar, 
upon which it would ill become me to bestow any praise, 
for example, or to this effect:-

Here lies 
• 

STEPHEN LONGFELLOW, LL. D., &c., 

Born, &c. Died, &c. 

'Vith this Distinction, . -

That sud a man can never DIE • 

. 

"It passed round the Bar, and reached the Bench. Its 
fame, I understood, extended even to the Law School, and it 
came, of course, to the knowledge of :Mr. Longfellow. But 
what is m'ost memorable, is, that it did its office. On some 
occasion, not long after, Mr. Longfellow was pressing his 
point, as usual, and meeting his snag, ' but, may it please , 
your Honor, there is this dis ' ,'he hesitat~9. 'Out with 
it, Brother Longfellow,' said the Judge, with ~ne of his most 
gracious and good-humored smiles. But another form was 

o 

• 

• • 

.-
• 

• 
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adopted. I believe it never came again. 
the death, at least, of the' distinction.'" 

The epitaph was '. 

In the disposition of cases he had great tact and ell­
ergy. Nothing ever lingered and dragged in his Court. 
He lost no time, and yet ne vel' was in a hurry. "Olme 
Hast, aber ohne East," might have been the motto of his 
Court. In the hearing of arguments ~lis quickness of, 
comprehension was remarkable. By the time the coun­
sel had stated the facts and read the papers, he had 
arranged them, classified them, perceived their recip:i'o­
cal bearings, and anticipated every point. From that 
moment through the whole trial or argument, the case 
lay like a map before him. He detected the least incoll­
gruity or contradiction. He would in a word refute an .. 

, . 
argument by stating the bearing of a fact or a cluster of 
facts which the couiiselhad carefully shuffied out of the 
way. lIe would often represent to counsel in a clearer 
and more definite form the argument which 'he-was en­
deavoring to put; often would help him to a new view 
of the whole case. If I should state in a word the cha­
racteristic peculiarity of his mind, I should say it was 
luminousness. His -intellect seemed unconsciously to 
analyze and recombine. IUs perception was reasoning. 
It was impossible to puzzle him. vVhatever he looked 
at he saw through.' ,I am happy to be able to corrobo-

• 

rate this remark by the testimony of one so able to judge 
as Professor Greenleaf. He says,-

" If, among the various excellences of his judicial charac­
ter, we were obliged to select anyone as the leading trait, 
we migbt hesitatingly select his uncommon quickness of 

• 

• 

• 

, 
• 
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comprehension. Some have been as ready, without his ac­
curacy; others as correct, without his readiness.. His was 
the happy combination of both. No man could at a quicker 
glance catch .the entire contents of the page submitted to his 
perusal; none more readily understand· the meaning of the 
speaker before him; none could sooner comprehend the half­
enunciated proposition, and reproduce it to the speak':!r in 
more exact terms of his own; no judge could with sharper 
sagacity discern the precise merits of the cause or question 
submitted. to his judgment. This faculty, said to be danger­
ous in a magistrate, was tempered by self-discipline and re­
straint; for in truth he was a patient hearer, never silencing 
an advocate who had sEll something to say, and gladly avail­
ing himself of evei:y light ,which might be shed" upon the 
case, even to the humblest twinkling. His judgments arc 
distinguished for their fulness of reasoning and illustration. 
He was anxious not only to be right, but to be confessedly 
so. He carefully considered all the discussions at the bar, 
fairly meeting by argument every point that he overruled, 
and justifying his own conclusions by the most cogent rea­
sonings and authorities, with persuasive eloquence. Even 
the losing party has been known to thank the Judge for con­
vincing him that his adversary waS perfectly innocent of the 
wrong, of which he had believed him guilty." 

. - ---
Here I cannot deny myself the pleasure of quoting 

again from the interesting letter of Mr. Daveis. He 
• 

says,-
- - . 

"I have not been without opportunities of observing and 
apprehending various prevailing characteristics of his mind 
and demeanor as a Judge upon the bench, such as I might 
allow myself to recall, and dwell upon; his patience and 
gentleness so long as they were virtues, and so long as 
such qualities could hold out under time and. health and the . 

50· 
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inevitable attritions of the human spirit, pressures which no 
man had a greater power of sustaining; the welcoming and 
inviting, indeed, of all the ministrative means of instruction 
that industry and learning even in their less ripened fruits 
could afford; the kind habits of encouragement and attentions 
which were most felt where they were most wanted, listening 
so long as it could be of any use to him, and at the same 
time suspending his judgment so long as there was space for 

• 

doubt or dang~r of error, and continuing his mind open so 
long as there was a chance of obtaining further illumination. 
To this add the generosity of his individual award~ and com· 
mendations, fully to the measure of merit and often in antici. 
pation of its actual desert; his obliging acknowledgments 
in regard to all the lights that had been lent him, which he 
reflected back often with superadded force and brilliancy; 
and his extraordinary quickness of perception and almost 
intuitive survey of the field before him. -.-

" All these things have been said often. Yet no one, how· 
ever so little of an expert, would recognize s11ch a half sketch 

• 
without taldng into view, with the ready facility of his 
comprehension, his rapid faculty of selecting among the 
prominent considerations, and seizing upon the strong and 
salient points of a case or question as they developed them­
selves to him; his power of seeing things, as it were, at a 
glance in their true relief, and of taking a broad, clear, and 
leading view of a subject, never losing sight of any thing 
that belonged to it, and exercising his mind upon it among 
its proper elements, until it settled upon the decisive grounds 
of determination. All this was done sometimes with such a 
marvellous rapidity as to seem to be (to use favorite expres­
sions of his own) uno intuitu, or uno iclu, or to add another, 
uno ltalilu. And among the most remarkable powers of his 
mind, adding the force of discipline to nature, (one on which 
I have reason to think he rather prided himself,) was that of 
despatching the topics of an argument as they were discussed, 
and disposing of them as he went along. This may be re-

,~ 

• 

-
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garded as one of the faculties of his mind, resolving itself into 
that predominating characteristic, the prevailing polarity ,~>nd 
rectitude, almost always unerring, of his judgment, which to 
my mind was the most observable and admirable quality of 
his intellectual constitution. This, in support of his learning 
as much as supported by it, will be found to lie, as it has 
been felt to be, at the foundation of his judicial fame, and to 
sustain all the columns already built, or the monuments that 

w 

may be erected upon it. And I repeat, that neither his learn-
ing, his genius, or his eloquence, (and I have seen his counte­
nance when it was lighted in the glow of his mind upon the 
bench, with an illumination that seemed almost divine,) ever 
struck me with more solid and sincere admiration. In all the 
exhibitions of his intellectual power, upon subjects demanding 
determination, it was striking also to observe the energetic 

• 

and harmonious cooperation mid combination of his mind 
and. will, in their state of original, cultivated, and disciplined 
activity .. , Sufficient lor the day,' was ,vhat he often said to 

• 

whatever stood in the way of a sound general principle or a 
. wholesome practical rule. Vt res magis valeat, was the impulse 

by which his determination was governed, when the predo­
minant point was presented, to which all other things had to 
give way. This maxim, if I mistake not, willllot only serve 
to illustrate and unlock various of his' splendida arbitria,' but 
to explain, also, the energy with which he vindicated his 
general doctrines of jurisdiction, and gave effect to his cardi­
nal principles of judicial action.': 

Yet he was a patient listener, and although when suf­
fering under the detected repetitions of some tedious 
advocate, his face would sometimes show the weariness 
of spirit with which he listened, expressions of impa­
tience very rarely escaped him. On one occasion, after a 
long and prosy argument, a new proposition was brought 
forward as law. "That point has been repeatedly decided 

• 

• 
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the other way by this Court," said my father. " N ever­
theless," ans'Yered the counsel, "I consider that my duty 
to my client requires nle to argue it." " Very well," 
returned my father, ,: you can go on and argue it, if you 
think your duty requires it. Iwould not restrict you in 
the performance 0:& your duty; but I made up my mind 
on the point and decided it twenty years ago, and have 
never seen any reason since to change it." He used, in 
alluding to th0 protracted and wearisome arguments to 
which he was sometimes subjected, to tell with glee the 
story, that Chief Justice Marshall on one occasion, when 
a very pompous and tedious advocate was arguing a case 
before the Supreme Court, and going back to the un­
disputed and preadamite rules of the law, interrupted . 
the course of his argument by saying, ":Mr. C, 
I think this is unnecessary. There are some things 
which a Court constituted as this is, may be presumed 
to know." 

Among his most able efforts on the Bench were his 
public charges to the jury. In these] his argumentative 
capacity, his lumjnous power of arranging and balancing 
evidence, his acuteness in separating the accidental and 
sophistical from the essential, his eloquence of expres­
sion and his readiness and pliancy of mind were admira-

• • 

bly displayed. It has been objected, that he sometimes 
assumed the province of an advocate rather than a judge 
in his mode of presenting a case to the jury. But such 
an objection would be allowed by few. There are two 
modes of charging a jury; one by stating the' facts and 
the law in a very general manner; the other by collat­
ing carefully the arguments on both sides, so as to show 
their relative bearings, and by applying the law to the 

" . 

• 

• • 
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actual facts. The latter course was adopted by my 
father. Ilis charges were full and minute in the reca­
pitulation of arguments; and in his comments on the 
evidence he brought out fully all coincidences and con­
tradictions. ,But he never argued a case for either side, 
and was particularly scrupulous always to present both 
yiews_ of every proposition. vVhether it is not the duty 
of a judge to see that the jury are not improperly influ­
enced by declamatory phrases and ambiguous law, is a 
question which different minds may differently answer. 
J\1y father 190ked upon the trial by jury as intended to 
subserve the suhstantial ends of justice, and not to afford 
an opportt~nity for ingenious counsel to seduce twelve 
men into a wrong verdict. And in his charges he aimed 
to prevent all misa-pprehension created by over influence, 
or in any other way, to place the case in a clear, simple 
light, and to leave the decision wholly to the jury. 

In the administration of the criminal law his dignity 
and humanity were eminently conspicuous. Every miti-

• • 

gation of the condition of prisoners, and every privilege 
he could legally allow, he was forward to give, and when 
called on to pronounce sentence, he did it with manifest 
pain. In him the quality of mercy was not strained . 

• 

He leaned towards it naturally, desiring always to dis-
cover the mitigating circumstances of every crime, and 
to season justice with clemency. -. From this portion of 
his duties he shrunk with great dislike, and a capital trial 
always impaired his health. In the department of Cri­
minal Law his labors are very distinguished. The Crimes 
Act, as· well as other acts of Congress relating to the 
same subject, were dra lVn up -by him, as has already 
appeared. In his charges to the Grand ~ ury the Crimi-

, 

. , 
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nal Law -was thoroughly discussed and commented on. "-' 
Among his prominent contributions to this department 
are the dissentient opinion in Bevans's case,' 3 Wheat. R. 
336,) which, in a modified form, appears in the Appendix 
to 'Vheaton's Reports as a note on the Criminal Law, and 
the jUdgment pronounced in the case of Gibert v. The 
United States, (2 Sumner, R. 22,) in refusing a motion for 
a new trial in the case of the crew of the schooner Panda, 
who were convicted for piracy, and afterwards executed 
in Boston in the year 1835. All who remember that trial 
will bear witness to the patience, caution, and ability 
with which it was conducted, and to the prostration of 
my father's health which it occasioned. While it was in 
process he scarcely eat or slept, and when off the Bench, 
was in a constant state of agitation ahd excitement. 

The following interesting anecdote, which I find in the 
Appendix to an anonymous volume of Poems lately 
printed in Boston, illustrates the spirit of humanity in 
which he admjnistered the Crimjnal Law:-

"I was in the United States Court while a case of alleged 
murder was tried. The prisoner, a young woman, had ar­
rived in New York from Ireland, in the last days of preg­
nancy, alone, destitute, friendless. She got into a wretched 
room, where her child was born. Soon after, she went aboard 
one of .the Sound steamers, as a deck passenger, with her 
new-born child. All night she walked the deck in the cold 
of late autuMl, without food or shelter, utterly uncared for 
and unknown. 

"In the morning, the child was missing. She said it had 
died of cold and hunger, and that she had thrown it over­
board. She was arrested on landing, and tried for murder. 
The testimony went to show, that under the circumstances 



, 

CONCLUSION. 599 
-

the reported death was highly probable; and especially that 
the state of mind of the prisoner, situated as she was, a 
state very likely to exist in the condition produced by recent 
delivery, and amid such appalling circumstances, was one 
so near to insanity, that she could not be held legally re­
sponsible for what she might have done. It was also showed 
how directly such entire destitution of aU that care, nay, pf 

, 
any portion of it, which her recent confinement demanded, 
went to produce a state of mind which would destroy respon­
sibleness. 

"The testimony in, the Judge consulted with the District 
Attorney on the question of letting U~3 case go to the Jury 

-, 

upon the evidence, without argument, if the counsel for the 
prisoner would consent to such a course. This was at once 
agreed to, and the Judge proceeded to his charge. The Jury 
were about to rise, when the Judge begged them to omit that 
form; and they kept their seats. The law and the evidence 
were now stated in the most lucid and touching summing-up 
I have ever heard. I have never forgotten, and I trust I shall 
never forget, that charge. So clear was it concerning the 

- .-
whole demands of justice, ' so full in regard to the facts and 
the principles established by the testimony, and such were 
the views of the moral claims of that wretched, lone, deserted 

• 

creature at the bar, which crowned the charge, that you could 
not refrain from paying reverence, and feeling love, for him in 
whom mercy and justice had embraced each other, and hu­
manity found its argument and its illustration. 

"The Jury did not leave the court room. - They held short 
consultation, when the foreman arose, and said the verdict 
was ready. The usual forms were gone through with in 
the simplest manner, and a verdict of "Not guilty" was 
rendered. 

"The case did not end here. The witnesses ,vent to the 
Marshal's office to receive their fees. They left them in his 

• 
deputy's hands, to be given to the helpless stranger who had 
just been acquitted. Kindness still followed her. One of 

, 

• 

-
• 

" 

• 
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her counsel took her to his own honse, that there she might 
rcceive that protection and care which her helplessness so 
earnestly pleaded for, and her wants made so welcome. 

" "Vas it not beautiful to see old Law forego for a moment 
its age and its technical dignities, and, with the infinite grace 
of a little child, show to the world around it, that love was at 
its bosom still; that it had confidence in humanity; and that, 
from the most helpless, feeblest of its forms, its ministers 
would not turn away?" 

Thus familiarly he moved over the various depart. 
ments of the lttW, achieving eminence in all. lIe was not 
learned in some and ignorant in others, but so equal was 

, 

his knowledge in all, that it would be difficult to say in 
which he excelled. There are instances of judges who 
stand beside him in some single department, but it may 
safely be affirmed'that no one ever optained such de· 
served eminence in so many. To him may be applied 
his own eloquent eulogy uponJ\iansfield: '~England 

and Ainerica, and the civilized world, lie under the 
deepest obligations to him. Wherever commerce shall 
extend its social influences, wherever justice shall be ad­
ministered by enlightened and liberal rules, wherever 
contracts shall be expounded upon the eter,nal principles 
of right and wrong, wherever moral delicacy and juridi-

• 

- cal refinement shall be infused into the municipal code, 
at once to persuade men to be honest, and to keep them 

, 

so, wherever the intercourse of mankind shall aim at 
somet.hing more elevated than that grovelling spirit of 

.1:>arter in which meanness, and avarice, and fraud, strive 
, ' -.... . 

for the mastery over ignorance, credulity, and folly, the 
name of :rvlansfield will b~ held in reverence by the good 
and the wise, by the honest merchant, the enlightened 
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lawyer, the just statesman, and the conscientious 
• 

judge." 1 -

, As a teacher, his powers were peculiarly rare and feli-
citous. lIe loved his vocation. He knew no sweeter 
employment thn,n to develop and expound to his pupils 
those lofty principles of morals and justice for which he 
had so pure an enthusiasm. In their sanguine hopes, and 
thirst for knowledge, he beheld his own youth reflected, 
and in pouring forth to them from the full fountain of 
his learning he "breathed a second spring." His extra­
ordinary fluency, his warm and sympathetic nature, and 
his great acquirement, all conspired to fit him for a 
teacher. I(nowledge radiated from him, into the minds 
of all around. The spirit in which he·taught was beau­
tiful. lIis side was that of justice, truth, right. He 
strove to rouse in his pupils an ambition for pure and 

• 

noble aims. At·the threshold of manhood he made 
• 

• 

them swear fealty to morals and war to falsehood upon 
the altar of the law. lIe taught by his character as well 

• 

as by his words. He was fond of contrasting the mean 
, 

huckster and trickster in the law with the shining ex-
amples of the distinguished men who had been his con­
temporaries, and of urging upon his pupils, that no vic­
tory was worth winning, unless it could be won honor­
ably. 

His lecture·room was never dull. Whatever might 
be the subject, it was treated with such fire and earnest-

• 

ness, such warmth and geniality, that no one coulJ lis-
. ten without interest. His roo}ll. was always crowded. 

" ; 0 •• 

._Tliere was in his manner the utmost abandon. No sub-
• 

1 Address before the SufI'olk Bar. • 
• 
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ject was so trite and stale that it did not bloom afresh 
at his touch. Hour after hour, year after year passed 
away, but his enthusiasm was perennial. In the fun 
stream of his knowledge, his head kept throbbing like a 
tide. His brother professor, Mr. Greenleaf, thus speaks 
of him in the lecture-room:-

"As an instructor in jurisprudence, he never lost sight of 
his position as a judge, before whom the subjects of his lee-

• 
tures might again come under consideration. And while 
every topic of settled law was discussed in the lectu&-room 
with his abundant learning and happy freedom, he carefully 
refrained from expressing an opinion upon open questions, 
and still more upon cases stated to him. Indeed, his saga­
city ill distinguishilJg between a real and a fictitious case was 
so well known, that in this way he was rarely approached. 
Iri his statements of the existing law, he was remarJmbly 
clear and exact; copious and striking in his illustrations j 
rich in anecdote and historical reminiscence; and familiar 
with the peculiar characters of all the Judges in Westminster 

• 

Hall, to whose judgments we are accustomed to refer. You, 
my pupils, and all who have had the privilege of sitting at 
his feet, will attest his 'unwearied patience and kindness in 
answering the various inquiries of the student; the native 
delight with which he expatiated upon the great doctrines -he~ 
expounded, unconscious of the waning hour; his contagious~ 
enthusiasm, inspiring all around him with love for the sci­
ence, and cheering onward the most sluggish and disheart­
ened to new vigor in the course." 

. . The winged words, on which these teachings were 
• 

borne, have fled away, but the seeds they planted in the 
• 

hearts of those who heard them, are growing yet, and 
bearing good fruit to this country and the world. 

But great as were his gifts of intellect and learning, 

. 

• 
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they were more than equalled by the purity and beauty 
of his character. His speeches at the forum, his charges 
on the Bench, his literary and juridical works, all his 
triumphs of fame, fade away, when I remember him in 
our home. I see not the laurels on the brow, for the 
spiritual halo above them. If the task be difficult to 
represent him in his public phase, how much more diffi­
cult to do justice to him in his domestic life. He was 
the sunshine of onr family circle. Forgetful of himself, 
yet mindful of the least interest or pleasure of others; 
self-denying when the sacrifice was unknown and unap­
preciated; thoroughly unselfish even in the details of life ; 
generous of kind acts and expressions; satisfied with any 
portion of the good of daily life which might fall to him; 

• • 

the first to surrender his own wishes to the most care-
less whim of another, ' joyous, lively, beaming. So was 
he every day and all day. lIis temper had the same 
equipoise as his mind. It was never darkened by gusts 

• 

of passion, or clouded by glooms of sulkiness. He was 
neither whimsical nor moody; his spirits were not sub-

• • 

ject to depressions or excitements; the pressure of busi· 
ness did not make him irritable or peevish, but on all 
occasions he was cheerful, buoy~gt, sunny. His temper 
did not, like that of many over-worked men, rise every 

• 

morning in a cloud and clear away with the excitement 
of the day. Its morning and its evening twilight were 
alike clear. To the end of life he was a boy in enthu­
siasm and spirits. Ins was 

" 'The sunny temper bright where all is strife, 
The simple heart that mocks at worldly wiles, 
Light wit that plays along the calm of life, 
And stirs its languid surface into smiles . 

• 
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The happy, grateful spirit that improves, 
And brightens every gift by fortune givcn, 
That wander where it will with tho:;e it loves, 
Makes every place a home, and home a heaycn." 

IIonorable Josiah Quincy, in a lettor addressed to me; 
ana dated August 20th, 1851, beautifully says of him,-

. 

"His memory is bound to my affections by cords, which 
death only can sever. Great as were your father's intellect. 
ual powers, those which had their origin in his heart .were 
still greater. His manners were so courteous; his spirit in 
private society was so gentle; his conversational powers so 
extraordinary; the extent of his acquirements so wide; his 
knowledge so various and thorough; the readiness and even 
profusion with which he bestowed on his friends his intel· 
lectual possessions, at their call so great, that they rendered 
him to his intimates intensely interesting and endearing. 
My connection and acquaintu;nce with him I regard as 
among the most happy circumstances of my life." 

His love of order was a very. active principle. It 
expressed itself, externally, in the careful disposition of 
his books, and papers, for each of which there was a 
specific place, into which he returned it,. scrupulously, 
after using it, so that he could find them at once, even 
in the dark; in the disposition of his time, to each hour 
of which was assigned its appropriate duty; in the regu­
larity of his habits; and in his careful punctuality in 
fulfilling his engagements at the exact time and place 
appointed. Intellectually, it expressed itself in the 
logical order and system in which he arra.nged his 

- . 

thoughts, or deyeloped his subject, in discourse or writA 
ten composition. In a higher grade, it exhibited itself 

, 

• 
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in his anxiety to place every person in his proper sphere, 
so as to enable him fully to develop his nature; and, in 
its highest phase, it took the form of love of justice and 
of moral law. To put the world in order, to arrange 
contradictory and confused elements into a harmonious 

• 

system, to fix the law upon its true moral foundations, 
to clear it of its confusion, and purge it of its defects, 

• 

constituted the main end of his thoughts. He had a 
hatred of all wrong, oppression, and £'1lsehood, because 
they were out of the divine law of order. No selfish 
desire of personal advancement, no low ambition prompted 
his energies; but a pure desire to bring about a right con· 
dition of things, and to establish society according to 
right and law. " lIonest" and "straightforward" were 
his favorite epithets for whatever pleased him. 

A more generous man never lived. His was the open . 
palm. He was forward to give, seeking opportunities, 
and originating plans of charity. Silently and secretly 
his unremembering and 0 unostentatious charity distilled, 

• 

like the dew, its blessing to the poor and needy, asking 
, . . 

not even the reward of gratitude. His charityllid not 
stop with his purse. He gaye-away freely of his labor 
and service, of his learning and thought. No envy or 

. jealousy of appropriation ever checked his generosity. 
He had even a higher charity than this, the charity 
which can forgive injuries, and overlook faults. Some-

o 0 

thing he found to praise in all. He cherished animosity 
to no liying being. ' 

• 

In conversation, bis powers were very great. It was 
o • 

not epigrammatic, condensed, witty, but abundant, genial, 
o 

continuous, like a fountain, always fresh and bubbling 
over. It was full of bright remark, and yet, it was 

51* 
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rather characterized by kindliness and gayety of spirits, 
than by brevity and point. On ordinary occasions, its 

, . 
tone was that of vivacity and playfulness; but when he 
became interested, it rose into eloquence, without losing 
its simplicity. He loved to indulge in personal remi· 
niscences of the prominent men he had known, and was 
of anecdotes relating to politics and persons; but he 
disliked personal satire, and never sacrificed a victim to. 
a "bon-mot. He relished humor,and loved a jest; and his 
laugh was so inspiring and contagious, that it could not 
be resisted. He was sometimes too profuse in conversa· 
tion; yet, so refreshing was its abundance, so full of 

• 

thought, and so full-souled and hearty, that it never 
\vearied. And if anyone ever felt that he. had usurped 
too much, it was only after all was over, in retracing 
what had been said by others. In richness and fulness, 
it resembled the conversation' of Alexander Von IIum· 
boldt, more than that of. any other man I ever saw. He 
never tried to force the attention to a point on which he 
could shine. He never talked for display; ~ut rather for 
enjoyment. All that he said, was delivered 

- "in s,ueh apt and gracious words, 
That younger ears played truant at his talc, 
And older hearin'gs' were' quite ravished, 
So voluble and sweet was his discourse." 

, , 

Goethe's description of ,Alexander Von IIumboldt, as 
stated by Eckerman, in his conversations with Goethe, 
might have been drawn from my father.' "Such many­
sidedness I have found nowhere else. Whenever you 
call upon him you find him at home; everywhere ready 
to lavish upon you the intellectual treasures he, has 

,,' 
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amassed. lIe is like a fountain with many pipes; you 
need only get a vessel to hold under it, on any side· 
refreshing streams flow at a mere touch." Nor did the 
resemblance between Alexander Von IIumboldt and my 
fh,ther stop here. They were similar in person and 
manner, in the activity of their physical and mental 
movements, in their fondness for societ.y, in their con­
stancy of labor, in their variety of knowledge, their 
fulness of conversation, and their gentleness of nature. 
Of all the persons I ever met, Alexander Von Ilum-

• 

bolc1t reminded me most of my father. Nor am I alone 
in this parallel. It has been made by others. 

lIe loved to talk with the common people. Always 
• 

went out to have "a dish of discourse" with the miller 
when he brought. meal and grain for the horses, or with 
the farmer who brought the hay, or any tradesmen or 
mechanics who came to the house. In the omnibus he 
would at once enter into conversation with his neighbor, 
whoever he was, whether he knew him or . not, and soon 
engage the interest of all the passengers. In travelling 
by stage-coach, he made friends with all about him, 
entering into' their, interests with the greatest sim­
plicity, and assuming their tone. Once on one of his 
Circuits, he mounted the coachman's box to enjoy the 
country, and there found a common man, with whom 

• • 

he began to talk.' His companion becoming inter-
ested, beguiled the ~ay with anecdotes of himself and 
his personal affairs, and gave a long and detailed ac­
count of family matters. When' the coach. stopped, 
he invited my father to "take ~ __ drink." ,Off they 
jumped, when some gentleman addressed my father as 
"Judge Story," to the surprise of his companion, who, 

• 
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in recounting the story, finished by saying, "You see 
he knew all about farming matters and the country so 
well, that I thought he was a farmer, and one of us, and 
had been telling him all sorts of trash about myself. 
But when I heered him called Jtldge Story, I felt jest as 
if I could have slinked through the leetlest keyhole in 
the univarse." 

lIis spirit was gay a~d happy, and his temper amiable . 
• 

No sting of sarcasm ever lurked in his language. IIe 
was always sympathetic, ~ever disputative or antago­
nistic. What the Germans call "gemiithlichkeit," a 
word for which there is no .English expression, peculiarly 
belonged to him. There. was a sweet attractiveness 
in all he said and did, which won by a secret charm, and 

• 

his face and speech had an inward light like Titian's 
pictures. Of his conversation nothing remains, and it is 
hopeless to attempt to convey an idea of the evanescent 

. gleams of humor, feeling and grace that glowed through 
it. I have been able to preserve only a few illustrations 
of it. . . 

~lr. Everett, in a note to me dated September 1st, 
1851, gives the following anecdote:-

" At the dinner at Salem in honor of good old Dr. Hol­
yoke's birth day in 1828, your father, who did the duties oC 
the chair for Dr. Holyoke, held up some ancient relics to the 
company, and among them an earthen jug, which he said 
'had come over with Governor Endicott.' I interrupted him 
with the question, 'Whether it came over full or empty.' 
Your father answered, without a moment's hesitation,' Both 

. -full and empty; for the moment it was filled it was emptied, 
and the moment it was emptied it was filled again; and that 
was the way it came over.'" . , 

• 

• 
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N. J. Bowditch, Esq., in a letter to me, says of my 
fathcr,-

" I recollect perfectly seeing him at the church on the last 
• 

commencement week which he attended. His animated coun-
tenance and cheerful smile seem still before me. I was told, 
that as he was leaving the church in the rain, he noticed one 
of the Governor's aids, who seemed to shrink from exposing 
himself, and playfully tapping him on the shoulder, he said, 
, What, a soldier, and afeard.' " 

His niece, :l\Iiss E. A. Story, describing a few days 
spent at our house, says, -

"vVe had a most delightful visit. The Judge was so 
sunny and chatty and attentive, that \ve prized every mo­
ment passed there. He would praise his ham regularly at 
breakfast as 'right honest ham,' and offer it to us saying, -­
, I will cut you a slice so thin that you can read a newspaper 
through it, and so transparent that through it you might see 
Ossian's witches dancing, as he saw them through the moon­
beams.' " 

• 

On one occasion, when my father was travelling to 
vVashington in company with :Mr. Greenleaf, the coach 
stopped in the evening at a little roadside inn for the 
purpose of baiting the horses. The passengers de­
scended, and entering the bar-room, where were col­
lected the hangers-on of the place, seated themselves 
around the stove to wait till the coach should be ready. 
,Yhile they were thus waiting, an old negro, with a 

- shining, ebony face, came in, bringing his fiddle, which, 
in hopes of gaining a few pence, he began to play. Pas-

• 
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sengers and loungers at once catching the spirit of the 
fidelle, got up a dance, and shuffled up and down the 
sanded floor, while the fiddler grinned in anticipation of 
his pence, and played faster and fhster. Suddenly the 
coach was announced, and at once all the dancers hur­
ried off without taking any heed of the fiddler, or pay­
ing him a cent for the amusement he had given. kly 
father, however, observed this, and after watching him 

. sitting alone chopfallen and disconsolate in the corner, 
until all were gone but Mr. Greenleaf and 'himself, 
went up to him and putting a much larger sum into his 
hands than the poor negro had hoped from all, said to 
him: "~fy friend, it used to be the rule that' he who 
dances must pay the fiddler,' but as the case seems to 
be reversed here, I suppose that those who don't dance 
must pay, ' or what will, become of the fiddler?:" 

Chancellor I{ent, in a letter to me dated 1\Iay 26th, 
1846, says,-

"Iwas always (and it could not well have been otherwise) 
charmed, with Judge Story's affability, exuberance of learn-

. 

ing, and unaccountable powers of conversation. I recollect I 
was deeply and wonderfully struck, when, in 1836, I went 
with Mrs. Kent and some others to call on him, and he took 
us over the romantic and sacred grounds of Mount Auburn, 
and poured forth th~ rich profusion of his poetical and elo­
quent genius and impassioned and pathetic feelings with a 
force and beauty that never were surpassed. I can never 
forget that ramble." 

He never assumed the airs of a great'" man; never 
played Sir Oracle; but was simple, unostentatious, and 

, , , I 

even naive in his manners and habits. He was not 

• 

, 
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afraid of being thought undignified, for he had in him 
that true dignity, which can afford to leave out of con­
sideration the petty formalities and fashions of an arti­
ficial dignity. In the best and highest sense of the 
word, he was a gentleman" , a Christian gentleman,­
whose courtesy was bred of kind feelings, and not of 
artificial rules. IIis manners were bland, affable, and 

• 

engaging, neither severe nor trifling, neither coarse nor 
flattering, but genuine and frank. 

"He joined 
Each office of the social hour 
TI) noble manners, as the flower 
And native growth of noble mind." 

His kindness of feeling extended to all persons, and he 
was, therefore, always polite. To dumb creatures he was 
kind and considerate, and indignant at any -ill usage -
of them. His sportive nature showed itself ill-: the nick-
names, which, in parody of the American fondness of 
titles, he gave to his horses and dogs; as, "The Right 
Honorable Mr. ~1:ouse," or " Colonel Roy." . 

His kindness and affability to the young were very 
great. lIe had a singular faculty of attracting them. 
He entered into all their feelings and interests and . ~ 

pleasures, with sympathy. When in their company, he 
was not only among them, but of them. He delighted to 
jest and play at wit and raillery with them, to tease them 
good-naturedly about their flirtations and sentimentalities, 
and was always inventing some surprise or new plan for 
their amusement. He was always a favorite with them. 
They flocked round him wherever he went, and, daily, he 
might be seen about the College, the centre of a circle of 

• 

- -

• 
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youths, laughing and joking and talking 
zest. 

with infinite 
• 

In his religious tenets, he was a Unitarian. He 
thought more of a good life than a creed, and judged 
of man's faith by the fruits it bore. lIe was wholly 
free from sectarianism, bigotry, and proselytism. He 
never sought to shake the belief of any man in his own 
dogmas, believing them to be the mere metaphysics, not 
the realities of religion. He was desirous that Christians 
of all denominations should be represented in the Uni- . 
versity at Cambridge, and that the question as to their 
appointment should be in respect to their qualifications, 
not to their creed. He believed in the inspiration and 
the doctrines of Christ, in the immortality of the soul, in 
the unity of God, and he often intimated a design to write 
a work, in which the rules of legal evidence should be 
applied to the facts of the Gospel narration, and the , 
ques'tion of its authenticity argued as before a' court of 
justice. His religious faith was not a dry and barren 
belief, but an ever-living principle, animating every act 
and thought. In his bereaYements, he found in it con­
solation and support. In his happiness, it was never out 

• 

of sight. He lived a truly religious life. lIe died in 
the full L'lith of a renewed and' purified existenc_e J~,eyond 

• 

the grave . 

• 

• 
• 
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NO. I. 

l\IR. SUMNER'S TRIBUTE TO ~IY FATTIER. '-. 

TIlE following touching and beautiful tribute to my fitthe1"s memory, 
ii·om the pen of his intimate and cherished friend, Charles Sumncr1 Esq., 

• 

appeared in the Boston Daily Advertiser, September 1Gth, 18,15. 

IIO~. JOSEPH STORY. 

I have just returueu from the last sad ceremony of the interment of this great 
:mtl good man. Under that roof, where I haye so often seen him in health, buoy­
unt with life, exuberant in kindness, happy in family and friends, I gazed upon llis 
mortal remains, sunk in eternal rest, and hung oyer those features, to whit'h my 
regards had been turned so fondly, and from which eYen the icy touch of death hn.d 
not effaced all the liying beauty. The eye was quenchetl, and the glow of life ex:-

• 

tinguished j but the noble brow seemed still to shelter, as under u marble dome, 
the spirit that had fled. And is he, indeed, dead, I asked myself; he whose face , 
was neyer turned to me, except in kindness j who has filled the civilized world 
with his name j who has drn. wn to his coun try the homage of foreign nations; who 
was of activity and labor that knew no rest j who was connected by duties of such 
various kinds, by official ties: by sympathy, by frientlship and love, with so many 
circles j who, according to tho be::mtifnl expression of 'Wilbcrforce, "touched life 
:tt so many points," has he, indeed, passed away?- Upon the small p1ato on the 
coffin was inscribed, "Joseph Story, died September lOth, 1845, aged 66 years." 
These few words might apply to the lowly citizen, as to tho illustrious Judge:. 
Thus is the coffin-plate a register of the equality of man. 

" .At the house of the deeeased we joined in religions worship. The Rev_ Dr. 
'Walker, the present head of tho University, in call1est prayer, commended the 
soul of the departed to God, who gaye it, and im-okcd a consecration of their 

• 

nffiiclive bereavement to his family and friends. From this sen-ice we followed 
the body, in mournful procession, to the resting-place which he had selected fOl· 
himself and his family, amidst the beautiful groves of :Mount Auburn. As the pro­
cession filed into the Cemetery I was touched hy the sight of the numerous pupils 
of the Law School, with nIlcovercu heads and conntenances of sorrow, ranged on 
each side of the road within the gate, testifying by this silent anu unexpected 
homage their last respects to what is mortal in their departed teacher. Around 
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the grave, as he was laid in the embrace .of the mother earth, was gathered alI in 
onr community that is most distinguished in law, in learning, in literature, in sta· 
tion; the Judges of our Courts, the Professors of the University, surviving class· 

-
mates of the deeeased j and a thick cluster of friends. ~e_was placed among the 
children taken from him in early life, whose faces he is now beholding in heaven. 
" Of such is the kinguom of heaycn," are the words he had inscribcd oyer thcir 
names, on the simple marble which now commemorates alike the children nnd 
their father. Nor is there n. chilu ill heayen, of n. more chilulike innoccncc and 
purity, than he, who, full of ycars and worldly honors, has gone to mingle with 
these children. Of such, indeed, is the kingdom of heaven. 

There is another sentence, inscribed by hiin" on this fnmily stone, which speaks 
to us now with n. voice of consolation. "Sorrow not as those without hope," arc 

" 

the worus which brought n. solace to him in his bereavements. From his bed 
beneath he seems to whisper them among his mourning family and friends; most 
espccially to her, the chosen partner of his life, from whom so much of human 
comfort is apparently removed. lIe is indeed gone; but we shall see him once 
more foreyer. In this blesscd confidence, we may find happiness in dwelling 
upon his virtues and fame on earth, till the grcat consoler Time shall come with 
healing on his wings. 

From the grave of the Judge, I walkcd a few short steps to that of his class· 
mate and friend, the beloved Channing, who died less than three years ago, aged 
sixty· three. Thus these companions in early studies cach afterwards foremost 
in the high and important duties which he assumed, pursuing divergent paths, yet 
always drawn towards each other by the attractions of mutual friendship, again 
meet and lie down together in the same sweet earth, in the shadow of kindred 
trees, throngh which the same birds shall sing their perpetual requiem. 

'The afternoon was of unusual brilliancy, and the full·orbed sun gildcd with 
Illellow light the funereal stones through which I wound my way, as I sought the 
grave of another friend of my own," the first associate of the departcd Judge in the 
duties of the Law School, Professor Ashmun. After a life crowded with use­
fulness, he laid down the burden of ill·health w:lich he had long borne, at the early 
age of thirty·three. I remember listening, in 1833, to the flowing discourse whirh 
Mr. Justice Story pronounced in the College Chapel, over the remains of his asso· 
ciate; nor ean I forget his deep cmotion, as we stood together at the foot of the 
grave, while the earth fell, dust to dust, upon the coffin of his friend. 

'VanJering through this silent city of the dead, I called to milld those words of 
Beaumont on the tombs in 'Vestminster:-

Here's an acre sown indeed, 
'Vith the rildwst, royull'st seed 
That the earth did e'er suck in, 
Since the first man died of sin, 
Here are sand::" ignoble things, • 
Dropt from the ruined sides of kings. 

The royalty of Mount Auburn is of the soul. The kings that slumber there were 
anointed by a higher than earthly hand. 

Returning again to the grave of ~he departed Judge, I found no one but the 
humble laborers, who were then smoothing the soel over the fresh earth. It was 

" 

" 
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late in tho aftern00n, and the upper branches of the stately trees that wave over 
the saere,l spot, afwl' glistening for a while ill the golden rays of the setting SUll, 
were left in the gloom which had already settled on the grass beneath. I hurried 
away, and as I reached the gate the porter's curfew was toIling, to forgetful musers 

• 

like myself, the knell of parting day. 
As I left the consecrated field, I tllO~lght of the pilgrims that wonld come from 

nfar, through long successions of generatiolls, to look upon the last home of the 
great Jurist. :From all parts of our own country, from all the lands where law is 
taught as a science, and where justice prevails, they shall come to seek the grave 
of their master. Let us guard, then, this precious dust. Let us be llappy, that . 
though his works and his example belong to the world, his sacred remains are 
plaeed in our peculiar care. To us, also, who saw him f.'lce to face, in the per­
formanee of all his various duties, and who sustain a loss so irrepal'Uhle in our own 
eire!e, is the melancholy pleasure of dwelling with household affection upon his 
transcendent excellences. , 

His death makes a chasm which I shrink from contemplating. He was the 
scnior Judge of the highest Court of the country, an active Profcssor of Law, and 
a Fellow in the Corpol'Ution of Harvard Ullh :.:rsity. He wv.s in lJimself a whole 
triumvimte; and these three distinguished posts, rlOw vacant, will be filled, in all 
probability, each by a distinct successor. It is, howevcr, as the exalted Jurist, 
that he is to take his place in the history of the world, high in the same firmament 
whence beam the mild glories of Tribonian, of Cujas, of Hale, and of l\[:lllsfield. 
It was hi:;; fortune, unlike many who have cultivated the law with signal success 
on the European continent, to be called as a Judge practically to administer and 
apply it in the actual business of life. It funs became to him not merely a sci-

, 

ence, whose depths and intricacies he explored in his closet, but a great and god-
like instrument, to be employed in that grandest of earthly functions, the determi­
nation of justice among men. 'Vhile the duties of the magistrate wero thus illu­
mined by the studies of the Jurist, the latter were tempered to a finer edge by the 
experience of the bench. 

In attempting any fitting estimate of his chr.ractel' as a Jurist, he should be 
regarded in illree different aspects; as a Judge, an Author, and a Teacher of 
jurisprudence, exercising in each of these chamcters a peculiar influence. His lot 
is rare who achieyes fame in any single department of human action; rarer still is 
his who b~comes foremost in many. The first impression is of astonishment that 
n single mind, in a single life, should be able to accomplish so much. Independ­
ent of the incalculable labors, of which there is no trace, except in. the knowledge, 
happiness, and justice which they helped to secure, the bare amount ci'fhis written 

• 

nnd printed works is enormous beyond all precedent in the annals of the common 
lnw. His written judgments on his own circuit, and his various commentaries, 
oc('upy twenty-seven volumes, while his judgments in the Supreme Court of the 
United Shltes form an important part of no less than tltirty-four volumes more. 
'The vast professional labors of Coke and Eldon', which seem to clothe the walls 
of our libraries, must yield in extent to his. Hois the J .. ope de Vega, 01' the Wal­
ter Scott of the common .law. 

• 

. , 

• 
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, 
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We nro struck next by tho universality of his juriuical attainmenfs. It wus 
said by Dryden of one of the greatest lawyers in English history, IIeneage Finch, 

Our law, that did a boundless ocean seem, 
'Vere coasteu all anu fathomed all by him. 

But the boundless ocean of that age was a mare clausum compared with that on 
which the adventurer emharks in our day. 'Ve read, in Howell's Familiar I,etters, 
the saying of only a few short years before the period of Finch, that the books of 
the common law might all be carried in a wheelbarrow. To coast such an ocean 
were a less task than a moiety of his labors whom we now mourn. Called to 
administer all the different branches of law, which are kept separate in England, 
he showed a mastery of all. His was Universal Empire; and wherever he set his 
foot, in the wide and various realms of jurisprudence, it was as a sovereign; whe­
ther b. the ancient and_ subtle learning of real law; in i.he ~riminal law; in the 

- . 
niceties of special pleading; in the more refined doctrines of contracts; in the 
more rational s'ystem of the commercial and maritime In.w; in the peculiar and 
interesting principles anll practice of Courts of admiralty and prize; in the im­
mense range of chancery; in the modern but important jurisdiction over patents; 
or in that higher region, the great themes of publie and constitutional law. There 
aro judgments by him in each of these brauches, which will not yield in yalue to 
thoso of any other Judge in Englanll or the United States, e\en though his stu­
dies and duties may have been directed to only ono particular department. 

His judgments are remarkable for their exhaustive treatment of the subjects to· 
which they relate. The common law, as is known to his cost by every student, is 
to be found only in innumerable" sand-grains" of authorities. Not one of these 
is overlooke·i in his learned expositions, whilo all are combined ,yith care, and the 
golden cord of reason is woven across tho ample tissue. Desio.es, there is in them 
n. clearness, which flings over the subject a perfect dny; a seyere logic, which, by 
its closeness and precision, makes us feel the truth of the saying of Leibnitz, thnt 
nothing approached so near tho certainty of geometry, as the reasoning of the law; 
tt careful attent!on to the discussions at the bar, that the Court may not appear to 
neglect any of tho considerations urged; with a copious and persuasive eloquencc 
which invests the whole. Many of his judgments will be landmarks in thc law; 
they will be columns, like those of Hercules~ to mark the progress in jurispru­
dence of our age_ I know of no single Judge who has established so many. I 
think it may be said, withont fear of question, that the Reports show a larger num­
ber of judicial opinions, from Mr. Justice Story, which pc.sterity will not wiIIingly 
let die, than from any other judge in the history of English and American law. 

But there is much of his character, a:; a Judge, which cannot bepreservcd, 
oxcept in the faithful memories and records of those whoso hnppiness it was to 

--·enjoy his judicial presence. I refer particularly to his mode of conducting busi­
ness. Even the passing stranger bears witness to his suavity of manner on the 

-
bench, while all the practitioners in the Courts, ovel which he presided so long, 
attest tho marvellous quickness with whieh he habitually seized the points of a 
-case, often antidpating the slower movements of the counsel, and leaping, or, I 
might almost say, flying to the conclusions sought to be reached. Napoleon's 

• 
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perception ;n military tactics was not more rapid. Nor can I forget the scmpu­
lous care with which he assigned reasons for every portion of his opinions, show­
ing that it was not he who thus spoke with the voice of authority, hut the law, 
whose organ he was. -, 

In the history of the Englisb Bench, there are but two names with combined 
eminence as Judge and as Author, Coke and Hale; unless, indeed, the 
Orders in Chnnccry, from the Yel'llimnian pen, should entitle Lord Bacon to this 
distinction; :111(1 the judgments of r~ord Brougham should vindicate the same for 
him. Blaekstone'::, character as a Judge is lost in the fame of the Commentaries. 
To 1\11'. Justice Story belongs this double glory. Early in life, he compiled an 
important professional work; hut it was only at a comparatively recent period, 
after his mind lind been disciplined hy the labors of the Bench, that he prepared 
those elaborate Commentaries, which have made his name a familiar word in 
foreign countries. They, who knew llim best, observed the lively interest which 
he took in this extension of his well-earned renown. And truly he might; for the 
yo ice of distant foreign nations seems to come as from a liYing posterity. IDs 
works }ulYe been reviewed with praise in the journals of England, Scotland, Ire­
land, France, and Germany. They have been cited as anthorities in all the Courts 
of 'Yestminster Hall; and one of the ablest and most learned jurists of the age, 
,,,hose hOllorllble career at the Bar has conducted him to the peerage, Lord Camp­
bell, in the c01lrse of debate in the House of Lords, characterized their author as 
"The first of living writers on the law." 

To complete this hasty survey of his eharneter as a Jurist, I should allude to his 
excellencies as a ieaeller of law, that other relation which he sustained to jurispru-

. denee. The numerous pupils reared at his feet, and now scattered throughout the 
whole country, diffusing, each in his cirele, the light which he obtained at Cam­
bridge, as they l1el\r that their beloved master has fallen, will feel that they indi­
vidually !Iave lost a friend. He had the faculty, rare as it is exquisite, of interest­
ing the young, and winning their affections. I have often seen him surrounded by 
a groujJ, the ancient Romans would have aptly called it a corolla of youths: all 
intent upon his earnest conversation, and freely interrogating him on any matters 
of doubt. In his !eetures, and other fl~rms of instruction, he was prodigal of ex­
pl:matioll and illustration; his manner, according to the' classical image of Zeno, 
was like the open palm, never like the clenched fist. His learning was always 
overflowing, as from the hol'11 of abundance. He was earnest and unreln.xing in 
his efforts, patient and gentle, while he listened with inspiring attention to all that 
tile pupil said. Like Chaucer's Clerk, 

And gladly wolde he Ierne, and gladly teche. 

Above aU, he was a living example of a love for the law, supposed by many to 
be unlovely and repulsive,· , which seemed to grow warmer under the snows of 
accumulating winters; and such an example could not fail, with magnetic power, 
to touch the hearts of the young. Nor should I fGrget the lofty standard of pro­
fessional morals which he inculcated, filling his discourse with the charm of good­
ness. Under such v.uspices, and those of his learned associate, Professor Greenleaf, 
large classes of students of law, larger than any in England or America, have been 
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nnnt'ally gathered in Cambridge. The Law School is the golden mistletoe in­
grafted on the ancient oak of the University j 

Talis eral species auri frondenlis opaea 
Ilice. 

The cIeceased was prom} of his character as Professor. In his earlier works he 
is callOll on the title-pag-e, "Dane Pr()fessor of Law." It was only on the sugges­
tion of the English publisher, that he was prcyailee} upon to nppend the othcr title, 
"Justice of the Supreme Court of the United States." He looked forwnrd with 
lleclllinr delight to the time ,·.'hich seemed at hand, when he should lay down the 
honors nnd carcs of the Bcnch, nnd devote himself singly to the duties of his Chair. 

I haye merely glanced at his chnracter in his three different relations to jurispru­
dence. Great in each of these, it is on this unpreredented com hi nation that his 
peculiat· fame will be reared, as upon an immortal tripod. In what I have written, 
I do not think I am biased by the partialities of pl'ivnto friendship. I have en­
deayored to regard him as posterity will regard him; fiS all must reganI him now, 
who fully know him in his various works. Imagine for one moment the irrepara· 
ble loss, if all that he has done were blotted out forever. As I think of the incal· 
culable facilities afforded by his labors, I caunot hut say with Racine, when speak· 
ing of Descartes: lVolls COltl'ons; mais, sans llli, rlOlIS nc 71larclLCriolls pas. Besides, it 
is he who has inspired in many foreign bosoms, reluctant to perceive aught that is 
good in our countl'Y, a sincero homage to tho American name. He has turned the 
stream of the law refluent upon the ancient fountains of 'Westminster Hall j and, 
stranger still, he has forced the waters abovo their sources, up the unaccustomed 
heights of countrios alien to tho common law. It is he also who has directed, 
from the copious well·springs of the Roman law, und from the fresher curr:mts of 

• 
the modern continental law, a pure and grateful strcam, to eurieh and fertilize our 
domestic jurisprudence. In his jndgments, in his books, and in Itis teachings 
always, he drew from other systems to illustrate the doctrines of the common l,tlv. 

Tho mind naturally seeks to compare him with the eminent Jurists, sen'ants of 
Themis: who share with him th<; wide spaces of fame. In genius for the law, 
in tho exceeding usefulness of his career, in ~he blended charaeter of Judgo and 
Author, he emmot yield· to our time·honored master, r~ol'(I Coke; in suavity of 
manner, and in silver·tongued eloquence, he may compare with Lord Mansfield, 
while in depth, accuracy, and variety of juridical learning, he surpassed him far; if 
he yields to Lord Stowell in elegance of diction, he excels eyen his excellence in 
the curious exploration of the foundations of that jurisdiction which they adminis­
tered in common, and in the development of those great principles of public law, 
whose just determination helps to preserve the peaee of nations; and, cven in the 
peculiar field illustrated by the long career of Eldon, wo finel him a familiar worker, 
with Eldon's profusiou of learning, and without the perplexities of his doubts. 
Thero aro many who regard the judicial character of the late Chief Justice IIIar­
shall as at an unapproachable height. I rcycre his name, nnd haye ever read his 
judgments, which seem like" pure r\)ason," with admiration and gratitude; but I 

• • 
cannot disguise, that even these noble memorials must yield in high juridical 
character, in learning, in acuteness, in fen'or, in the variety of topics which they 

• • . . 
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concern, as they are far inferior in amount, to those of our friend. There is still 
spared to us a renowned .Juuge, at this moment the unquestioned liyjn~ head of 
Amel'ican jurisprudence, with no rival ncar the throne, MI'. Chancellor Kent,­
whose judgmcnts and whose works always inspired the warmcst eulo~ies of the 
departed, and whose character as n. Jurist furnishes the fittest parallcl to his own 
ill the annals of our law. 

It were idle, perhaps, to weave further these vain comparisons; particularly to 
invoke the living, But busy fnncy revives the past, amI persons and scenes renew 
themselves ill my memory, I call to mind the recent Chancellor of England, the 
model of a clear, grave, learned, find conscientious mngistrate, Lord Cottenlmll1. 
I see again the ornaments of 'Vestminster Hall, on the Bench and at the Bar, 
where sits Denman, in mallller, in conduct, and character" eyery inch" the Judge; 
where pleaded only a few short months ago the consummate lawyer FoIlet, whoso 

• voice is now hushed ill the gra"e; theil' judgments, their arguments, their conver­
.... sation, I cannot forget; but thinking of these, I feel new pride in the grent Magis­

trate, the lofty Judge, the consummate Lawyer, whom we now mourn. 
It has been my fortune to know the chief Jurists of our times, in the classical 

countries of jurisprudence, France and Germany. I remember well the pointed 
and effective style of Dupin, as he delh'ered one of his masterly opinions in the 
highest Court of France; I recall the pleasant converse of Pardessus, ' to whom, 

• 

commercial and maritime law is under n Im'ger debt, perhaps, than to any other 
mind, while he descanted on his favorite theme. I wander ill fancy to the gentle 
presence of him with flowing silvcr locks, who was so dear to Germany, Thibaut, 
the exp0under of the Roman law, and the earnest and successful ad vocate of a just 
scheme for the reduction of the up-written law to the certainty of a written text. 
From HeUelherg I fly to Berlin, where I listen to the grave lecture, and mingle in 
the social circle of Savigny, so stately ill persoll and peeuliar in countenance, whom 
aU the continent of Europe delights to honor; but my heart and my judgment un-

• 
travelled fondly turn with new love and admiration to my Cambridge teachcr and 
friend. Jurisprudence has many arrows in ller golden quiver, but where is one to 

• 

, 

compare with that whieh is now spent in the earth 1 

Tlw fame of the Jul'ist is enhanced by the v:1I'ious attainments superinduced 
upon his leal'lling in the law. His" Miscellaneous 'Writings" show a thoughtful 
mind, imbued with elegant literatUl'e, warm with kindly sentiments, commanding 
a style of rich and varied eloquence. There are many passages from these which 
have become the eommon-plaees of om' schools. In early life he yielded to the 
fascinations of the poetic muse j and here the great lawyer may find companionship 
with Selden, who is introduced by Suckling into the" Session of Poets," as "cldse 

• • 

by the chair"; with Blackstone, whoso" Farewell to the Muse" shows his fond-
ness for poetic pD.'ltmes, even while his eye was directed to the heights of the law; 
and also with :rvfansfield, of whom l">ope has lamented in familial' word~, 

How sweet an Ovid, Murray, was OUl' boast! 

I have now before me, in his own handwriting, some verses written by him in 

. -

• 
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1833, entitled, "Advice to n Young Lawyer." As they cannot fail to be read with 

interest, I introduce them here. 

\Vhene'er yon ~pcak, remembl'r every cause 
Stands not on eloquence, but stunds on laws-­
Pregnant in matter, in expre:,:sion brief, 
Let evcl'Y sentelll:e :stan,\ with bold rdid; 
011 trilling' point:,:, nor time, nor talents wa:5te, 
A sud ofiellce to leal'lling, and to taste; 
Nol' deal with pompons phrase; nor e'er snppose 
Poetic lligllts belong to reu:;olling prose. 
Loose declamation may del'eive the crowd, 
And seem mora striking, a:,: it grows more loud; 
But sober sen:5e reject:; it with di:;daill, 
As naught but empty nobe, and weak as vuin. 
The froth of wOI'ds, the schoolbo)":5 vain parade 
Of hooks and cases ull llis stock in trade­
The pert conceits, the cunning tricks and plav 
Of low attorneys, :>trullg ill long array, . 
The unseemly jest, the petulant reply, 
That chatters on, and cares 1I0t how, nor whv, 
Studious, avoid - unworthy themes to scan,' 
'l'hev sink the speaker aud di:::gru('e the mun. 
Like the false lights, by flying shadows east, 
Scarce secn when present, and forgot when past. 

Begin with dignity; expound with grace 
Each ground of reasoning in its time and plnee ; 
Let order reign throughout ' each topie touch, 
Nor urge its power too little or too much. 
Give each strong thought its m08t attrnctive vieW', 
In diction clear, and yet severely true. 
And, as the argument:> in :;plendor grow, 
Let each reflect its light 011 all below. 
When to the close arrived, make no delays, 
By petty floul'ishes, or 'verbal plays, 
But sum the whole in aile deep, solemn strain, 
Like a strong current hastening to the main. 

But the Jurist, rich with the spoils of time, the exalted magistrate, the orator, 

the writer, all vanish when I think of the friend. Much as the wodd may admire 

llis memory, all who knew him shall love it more. 'Who can forget his bounding 

step, his contagious laugh, his exhilarating voice, his beaming smile, his connte' 
nance that shone like a benediction ~ What pen can describe these what artist 

can preserve them on canvas or in marble ~ He was always the friend of the 
young, who never tired in listening to his mellifluous discourse. Nor did they eyer 

leave his presence withOl~t fe.~ling a warmer glow of virtue, a more inspiring love of 
knowledge and truth, more generous impulses of action, I remember llim ill my 
childhood j but I first knew him after he came to Cambridge, as Professor, while I 

was yet an undergraduate, and now recall freshly, as if the words were of yester­
day, the eloquence and animation, with which, at that time, to a youthful circle, 

he enforced the beautiful truth, that no man stallds in the leW! of allothel', The 

world is wide enough for all, he said, and no Slleeess, whieh may crown our neigh­
bor, can affect our own career. In this spirit he run his race on earth, without 

jealousy, without envy j nay more, overflowing with appreciation and praise of 

labors whieh compare humbly with his own, In conversation, he dwelt with fer­

vor upon all the topics which interest man i not only upon law, but upon litera-
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ture, history, the characters of men, the affairs of every day; above all, upon tho 
great duties of life, the relations of men to each other, to their country, to God. 
High in his mind, above all human opinions and practices, were the everlasting 
rulcs of R('lltt; nor did he ever rise to a truer eloquenee, than when condemning, 
as I have more than once heard him recently, that evil Rentiment, " Our country, 

• 

be site right 0/' wrong,"· which, in whatsoever form of language it may disguiso 

itself, assails the yery foundations of justice aud yirtue. 
lIe has been happy ill life; happy also ill death. It was his hope, ex­

pressed in health, that he should not be allowed to linger superfluolls on the 
stagc, nor waste under the slow progress of disease. He was always ready to 
meet his God. His wishes were unswered. Two days before his last illness, he 
deli"ere(! in COllrt an elaborate judgment on (\. complicated case in equity. Since 
his death, another judgment in a case already argued before him, has been found 
among his papers, ready to he pronounced. 

I saw him for a single moment on the evening preceding his illness. It was an 
aeeidentalmeeting away from his own house the last time that the open ail' of 
heaven f:mne(l hi:;; checks. His words of familiar, household greeting, on that 
occasion, still linger in my cars, like an enchanted melody. 'l'he mOl'lling sun saw 
him on the bed from which he never ngain rose. Thus closed, nft, l' an illness of 

• 

eight days, in the bosom of his family, without pain, surrounded by friends, a life, 
which, through yn,l'ious vicissitudes of disease, had been spared beyond the grand 
climacteric, that Cape of Storms in the sea of human existence: 

Mllltis ille bonis fiebilis occidit, 
Nulli llebiliol' ([lHUIl l1lihi. 

• 

He i~ gone, and we shall sec him no more on earth, except in his works, and in 
the memory of his virtues. The scales of justice, which he so loug held, have 
fallen from his hands. 'rhe untiring pen of the Author rcsts at last. The voice 
of the Teacher is mute. The fountain, which was eyer flowing' and eyer full, is 
stopped. The lips, on which the bees of IIybla might have rested, haye cens.ed to 
distil the honeyed sweets of kindness. The manly form, warm with all the nffee­
tions of life, with love for family and friends, for truth and virtue, is now cold in 
death. The justice of nations is edipsed; the life of the law is suspended. But 

,~ let us listen to the words, which, though dend, he utters from the grave: "SOl'-
, 

row not as those without hope." The righteous judge, the wise teaehcl', the faith-
ful friend, the loving futher, hus ascended to his Judge, his Teachcr, his F~icnd, 
his Father in Heaven. ,/"'<"". _~- .J 

53 ~ 
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No. II. 

PROCEEDINGS OF PUBLIC BODIES ON THE DEATH Of' ~[y FATHER. 

THE following tributes, chiefly from the Bench and the Bar, to the life. 
character, and services of my fc1.thel', immediately followed his death. 

PROCEEDINGS IN MASSACHUSETTS. 

At a meeting of the Bar of Massachusetts, held in the Circuit Court 
Room, on the morning of the 12th of September, the day of the funeral of 
Mr. Justice Story, Mr. Chief Justice Shaw having taken the chair, and 
announced the object of' the meeting, the Honorable Daniel '\Vebstcr rose 
and spoke nearly as follows: -

Your solemn announcement, :Mr. Chief .Justice, has confirmed the sad intelli­

gence, which had already reached us, through the public channels of information, 
and deeply afflictcd us ail. _ -

JOSEPH STORY, one of the associate Justices of the Supreme Court of the 

United States, and for many years the vresiding Judge of this Circuit, died on 

1Vcdnesday evening last, at his own house in Cambridge, wanting only a few days 
for the completion of the sixty·sixth year of his age. 

This most mournful and lamentable event has called together tl10 whole Bar of 
Suffolk, and all connected with the courts of law, or the profession. It has 

brought you, Mr. Chief Justice, and your associates of the Bench of the Supreme 

Court of Massachusetts, into the midst of us; and you have done us the honor, 

out of respect to the occasion, to consent to preside over us, while we deliberate 
on what is due, as well to our own afflicted and smitten feelings, as to the exalted 

character and eminent distinction of the deceased .Judge .. The occasion has drawn 

from his retirement, also, that venerable man, whom we all so much respect and 
• 

honor, (Judge Davis,) and who was, for thirty years, the associate of the deceased, 
upon the same Bench. It has called hither another judicial personage, now ill 

retirement, (Judge Putnam,) but long an omament of that Bench, of which you 
are now the head, and whose marked good fortune it is, to have been the Profes­

sional Teacher of JOSEPH STORY, and the director of his early studies. He is 

here, also, to whom this blow comes near, I mean the learned Judge, (Judge 

Sprague) immediately from whose side it has struck away a friend, and a 

• 
• 

--
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hi~hlv venerated official associate. The members of the School, to which tho , . 
deceased wm; so much attached, and who returned that attachment with all tho 
ingenuom;ness and enthusiasm of educatcd and ardeut youthful minds, arc here 
also, to manifest theil' sense of their own severe depl'h'ation, us well as their admi­
ration of the hdght aud shining professional example, which they have so loyed to 
contemplate; an examplc, let me say to them, and let me say to all, as a solace, 
in the midst of theil' sorrows, which dcath hn.th not touched, and which time 

cannot obscure. 
nfl·. Chief Justice, one sentiment pervades us all. It is that of the most pro­

found und penetrating grief, mixed, nevertheless, with an asslll'ed conviction, that 
the grcat man whom we deplore, is yet with us, and in the midst of lts. He hath 
not wholly diell. lIe lives in the aft'cctions of friends, and kindrcd, and in tho 
high regard of thc community. He lives in our remembrance of his social vir­
tues, his warm nmi steady friendships, ami the vivacity and richness of his con­
versation. lIe lives, and will live still more permanently, by his words of written 
wisilom, by the results of his vast researches and attainments, by his imperishable 
legal judgments, and by those juridical disquisitions, which have stamped his 
name, all over the civilized world, with the character of a commanding authority. 
fit· it, ellim, v£vetque semper,. alquc etiam latills in memoria hominum et sermone ver­
sa~itltr, postquam ab oC/llis recess it. 

:Mr. Chief Justice, there are consolations which arise to mitigate our loss, and 
shed the influence of resignation oyer unfeigned and heartfelt sorrow. 'Ve arc all 
pcnetrated with gratitude to Go!l, that the deceased lived so long j that he did so 
much for himself, his friends, the country and the world; that his lamp went out, 
at last, withollt unsteadiness or fliekedng. He continued to exercise every power 
of his mind, without dimness 01' obscuration, and every affection of his heart, with 
no ahatement of energy or warmth, till death drew an impenetrable veil between 
us and him. Indeed, he seems to us now, as in truth he is, not extinguished, or 
ceasing to be, but only withdmwn j as the clear sun goes dOlVn at its sitting, not 
darkened, but only no longer seen. 

This calamity, 1\1r. Chief Justice, is not confined to the Bar, or the Courts, of 
this Commonwealth. It will be felt by every Bar, throughout the land, by every 
Court, and indeed by every intelligent and well-informed man, in or ont of the 
Profession. It will be felt still more widely, for his reputation had a still wider 
range. In the High Court of Parliament, in every tribunal in \Vestminster Hall, 
in the Judicatories of Paris and Berlin, Stockholm and St. Petersburgh, in the 

• 

learned Universities of Germany, Italy, and Spain, by every eminent jurist in the 
civilized world, it will be acknowledged, that a great luminary has fallen from the 
firmament of public jurisprudence. -

Sir, there is no purer pride of country than that in which we may indulge, 
when we see America paying back the great debt of civilization, learning, and sci­
ence to Europe. In this high return of light for light, and mind for mind, in this 
august reckoning and accounting between the intellects of nations, JOSEPH STORY 
was destined by Providence to act, and did act, an important part. Acknowledg­
ing, as we uU acknowledge, our obligations to the original sonrces of English law, 

as well as of civil liberty, we have seen, in our generation, copious and salutary 

.' 
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streams turning and rnnning baekwllrd, replenishing their originnl fountains, and 
giving a fresher and a brighter green to the fields of English juri~prudcnce. By 
a sort of rel'ersed herc(lital'Y trHnslllission, the mothel', without envy 01' humilia­
tion, acknowledges that she has reed vell It valuable Hnll cherished inheritance 
from the daughter. English justice admits, with frallkness :1l1d candOl', and with 
no feeling but that of respect and admiration, that he, whose voice we have so 
reeently heard within these walls, but shall now heal' no more, was of all men 
who have yet appeared, 11105t fitted by the comprehensiveness of his mind, and the 
vast extent and acctll':lCY of his attainments, !o compare the codes of nations, to 
tt'aee theit· diffcrences to dUrcl'ence of origin, eli mate, 01' religious or political insti­

tutions, ~1H1 to exhibit, nevertheles~, ~I~eit·. coneUl'rence in thoso great pr~ci~es, 
upon wluetl the systcm of human elvlhzatlOll rcsts. -...... 1" 

Justice, sir, is the great interest of man on earth. It is the ligament which 
c 

holds civilized beings n;ud civilizetl nations together. 'Vherever her temple 
stands, !lnd so long as it'is duly honored, there is It foundlltion for social sccurity, 

< 

genentl happiness, and tlle improvement and progress of OU1' race. And whoever 
labor~ on this edifice, with usefulness and distinction, whoever clears its founda­
tions, strengthens its pillars, adorns its entablatures, or (!ontributes to raise its 
august dome still higher in the skies, connects himself in name, and fame, aud 
character, with that which is and mnst be us durable as the frame of human 

• • 

society. 
All know, Mr. Chief Justice, the pUl'e love of country, which animated the 

<leceased, and the zeal, as well as the talent, with which he explained and de­
fended her institutions. His work on the Constitution of the United States, is 
one of his most eminently successful labors. liut all his writings, and all his 
judgments, all his opinions, amI the whole influence of his character, puhlic and 
privllte, leaned strongly amI always, to the support of sound principles, to the 
restraint of illegal power, and to the discouragement and rebuke of licentious and 
disorganizing sentiments. Ad remJlublicam jirmandam, et ad stabiliendas vires, et 
sanaTldwn populunI, omnis ejus pergebat i7lstitutio. 

But this is not the occasion, sir, nor is it for me to consider and discuss at 
length, the chllracter and merits of Mr. Justice Story, as a writer or a Judge. The 
performance of that duty, with which this Bar will, no doubt, charge itself, must 
be deferred to another opportunity, and will be committed to abler hands. But, 
in the homage paid to his memory, one part may come with peculiar propriety 

• 

and emphasis from ourselves, We have known him in private life. We have 
seen him descend from the Bench, and mingle in our friendly circles. We have 
known his manner of life, from his youth up, We can bear witness to the strict 
llprightness and purity of his character; his simplicity, and unostentatious habits; 
the ease and affability of his intercourse; his remarkable vivacity, amidst severe 
labors; the cheerful and animating tones of his conversation, and his fast fidelity 
to friends, Some of us, also, can testify to his large and liberal charities, not 
ostentatious or casual, but systematie and silent, dispensed almost without 
showing the hand, and falling and distilling comfort and happiness, like the dews 
of heaven, But we can testify, also, that in all his pursuits and employments, in 
all his recreations, in all his commerce with the world, and in his intercourse with 
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the circle of his friends, the predominance of his judicial character was manifest. 
lIe neyer forgot the ermine which he wore. '1'he Judge, tho Judge, the useful and 
distinguished Judge, was the great picture which he kept constantly before his 
eyes, amI to It resemblance to which all his efforts, all his thoughts, all hit! life, 
were devoted. 'We may go the world over, without finding n. mall who shall pre­
sent a more t!triking realization of the beautiful conception of D'Aguesseau, C'est 
vain qlle l'on c!terche, u distillffltel' en llli la persolllw privee cl la PCl'SOlllle pllbliqlle; tin 
1I!Cm6 esprit Ics animc, IlII meme objet les l'eullit; l'homme, Ie pere de famille, Ie citoyell, 
tOllt est en llli cOllsacre a la [lloil'e du 11lagistmt. 

1\11'. Chief Justice, one may livo as a conqueror, or a magistrate; but he mllst 
die as a man. The bed of death brings every human being to his pure individu-

,,-

ality; to the intense contemplation of thllt deepest ant} most solemn of all rela-
tions, the relation between the creattl\'e .and his Creator. Here it is, that fame and 
renown cannot assist us j that all external things must fail to aid us; thl~t even 
frienlis, affection, and human lo\'e and devotedness, cannot succor us. This rela­
tion, the tl'Ue foundation of nil duty, It relation perceived and felt by conscience, 
and confit'med by revelation, our illustrious friend, now deceased, always acknow­
ledged. He reverenced the scriptures of truth, honored the pure morality whieh 
they teach, and seized holel on the hopes of flltlll'e life, which they impart. He 
saw enough in nature, in himself, and in all that can be known of things seen, to 
feel assured that there is a Supreme Powcr, without whose Providence not a spar­
row falleth to the ground. _) To this gracious Being he trusted himself, for time 
and for eternity j and the last words of his lips, ever heard by mortal ears, were a 
fervent supplication to his Makcr to take him to Himself. 

The following resolutions drawn up by George S. lIillard, Esq" and Charles 
Sumner, Esq., were then submitted to the meeting by .l\1r. 'Vebster. 

Reso[vecl, That the members of the Suffolk Bar have learned with deep regret the 
death of the Honorable JOSEPH STORY, one of the JUtitices of the Supreme Court of 
the United State;:, anu Dane Professor of Law in Hal'vard University. 

Resolved, That we acknowled;e with the livelit'st gratitudc, the vast debt which we 
and our whole country owe to his labors and services as a Judge. He was elevated to 

, the Bench in early manhood, and his judicial life was prolonged to a period almo8t unex­
alllpled in the unnals of the cOlllmon In \Y. The wi"dom of the selection was immedi~ 
ately indicated, b\' the distingui:;hcd ability whic'h he displayed, and each succeeding 
year has auueu to· the splendur and extt'nt of his judicial fame. He moved with familiar 
steps over every pro\'inc!e and department of jurisprudence. All Im;lI1ches of the law 
have been illustrated aUlI enlarged by his learning, acuteness, and I'agacity, and of some 
he hm, been the creator. His immortnl judgments contain copious stores of ripe and 
SOLInd learning, which will be ot" inc:stimable value in all future times, alike to the judge, 
the practitioner, and the student. We, too, who have had such ample opportunities of 
witne:ssing his judicial presence, can give our emphatic tribute of admiration to the gen-
tle dig-nity with which he administered the law, to his untiring indu:stry, his firm impa~:r J../, 

tiality, his uniforlll couL·tesy, and recognition of the rights of all who approached him~' ': 
his quickness and tact in the despatch of business, the readiness with which he applied 
his \'il~t le<1l"ning, and his humanity in the treatment of those towards whom he was 
called upon to direct the powers and frowns of the law. 

Resolved, That in regarding the deceased as an Author, Jurisprudence mourns one of 
her greate:;t sons, one of the greateslllot only among those uf his own age, but in the 
long succession of ages, who~e filme Ims become a familiar word in all lands, where 
the law is taught as a sdence; wll(lse works have been translated and commented on 
in several of the classical languages of the European continent; and have been revered 
as authorities throughout the civilized world. It was his rare lot, while yet alive;' to 
receive, as fi'om a distant posterity, the tribute of foreign nations to his exalted merit as 

• • a JurIst. 
• 
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Rr.so!verl, That we mourn his 10;::s us n Tr!acher of .Juri~l)\'ullence, who brought \0 the 
impol'tHut duties of the pl'Ol'es~ol"tl chuil' the IIlo,t exubcwllt teHl'lling, the IlIO:;t Ullwea­
ried putienel', H nali\'e dt'ligl.t in thc grcat :;Uhjccltl whieh he expolludeu, a ('opious nnd 
persuusive l'ill'lUCnce, allli u con lUg ions l'nthu~iaslll, which Jillt'd his plIpiltl wilh love for 
the law, Hnd lUI' tile Il1Il:;tl~I' who \illIght it :;0 well; who illllillilll'd ull his leachings by 
the toCtie:;t mOI'alil\', and nevel' tidlcd to :;how that who:;oever aspircd to the fame of a , , 

great luwyel' must be nl,,:o a goodman, 
Resolt:ed, Tllu! we 1'l!l'HII willi gl'(ltilude and admirntion, his charllet('I' us !l lIIun nnd 

a mcmber of soeiet\', \Ve have :>ccn Illllll'elt the dnily beanly of hitl life, We honor 
his memory 101' IllS' dOll1t!stie \'il'tlwtl, his \vUI'HI aflcetions and generolls temper, the 
purity, elevHtion, and silllplicit\, of his life anti eon\'cr:salion, autl the ~puntancuus :sym­
pathy which gave so curdial it ehill'lll to his !ool;~, his tUlle~, Hnd his gl't'elings, 'rile 
approach of age never ehilled the illlpubes of his lieul'l, nor ueuul!ncd his inlcl'e:;t in life, 
We re~ped, too, his activity of minu, the htcnll'Yaltainlllellls which his ~y"lelllntic indus­
try cnabicli him to ae'[lIire, and the l\Iwllceled cou!'cil'uti()u~lIc:;:< wl!ich Illude him ~o 
ready to a~8I11ne, auu :;0 pl'Olllpt to dl:;eharge the cOlllmon dUlle:; of IIle, 

Resoi!'etl, Tlaut the dealh of olle so gl't'at n:s a J utlge, a.,. nil AUlhor, as n Teaeher, Hnd 
so good as n Man, is a lo:;s whieh is irreparable to tht:: Hal', to the cOLIn try, and to man­
Idnd. 

Resolved, That n cOlllmittee of twelve be nppointed by the Chair, to con.5ider and 
<lclL'l'mine the propel' trihute of rc~pet:l III the deccased, anu to make the necessary 
arrangements for l'arl"{ing tilt) "ame inlo exeeulion, 

Resolveri, That the'Har tell del' thcil' hem'lfelt :,ympathy to the family of the ucccused, 
and I'equc:;t pt'rmi""ioll to joill ill thl~ fllueral cCl'l'lIIouies, 

Resolverl, That the Pre~ldcllt of this meeling be reqllesteu to commuuie[lte a copy of 
thc:;e rc:;ollllions to Ihe family of Ihe decciI:'t't1; auu the attornl~y of the Uniteu ::5tates 
be re!'[uesll'd \(1 conllllllllieute the l>alTIe to the Circllit Court of the Uuited SIllIes, over 
whieh the uecen:;ed has so long presided, nud a:;!;: to have them entered on the records 
of the Court, 

Judge Davis then addrcsscd the Chair: 

It might be more discreet, he said, for him in his udvanced years, to be seated 
among his professional friends, on this sad occasion, in silent sorrow; but there 
were circumstances which would excuse his attempt to accompany his approbation 
of the resolutions which had been offcrcd, with some expressions prompted by the 
lamented death of a man so distinguished and so beloved as Judge Story, In this 
apartment his wekome voice was often heard, and heard with delighted attention, 
The winged words, were words of wisdom and truth, Here then shone the" glad. 
some light of Jurisprudence," where, within walls now, is substituted the dim light, 
may we not say the "dim religious light" of lamentation, Out' excellent friend, 
who has offered the resolutions under consideration, has given us in distinct and 
just relief the distinguishing features in the life and character of Judge Story, 
which we all recognize to be as correct as they are impressive, 'Vith me there arc 
speciall'easons for grateful recollections of the eminent J m'ist, the loss of whom 
we with the whole community feelingly deplore, It was my lot to bc associated 
with him in judicial services, for nearly the whole period of his official life, It was 
throughout, to me, a pleasant and most instructive portion of my life, and the 
recollection of its incidents, the genial influence of his happy temperament, and the 
ready ~xpression of his varied and extensive learning, el1l'iched and adorned by 
'the felicitous action of h-is energetic mind, have been with me habitual themes of 
grateful recollection," it was said of a very distinguished man of Science in Scot­
land, Colin MacLaurin, who had done much in the field of the exact Sciences, a 
follower of the illustrious Newton, " He was taken from us when he was capable of 

doing much more, but he left an example which will long be admired and imitated, 

• 
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until the revolution of human affairs puts an end to lenrning in these parts of the 
world, or the fickleness of men, and the it· satiety of the best things, haye substituted 
some cmpty form of false science, and by the one 01' the othcr means we nre 
bronght back to our original state of barbarity." 

'Ye may sny the same of the various well-digcsted, happily constructed perform­
ances of J uelge Story, ill the line of his profession. They nre a treasure, It rich 
treasure for his country nnd of civilized lUan ill eyery region, nnd will be gratefully 
admired anll cherished, so long as the light and love of ail' good lenrning shnll 

• 
remain unextinguished. 

Y\'ith the mention of Colin MneLaurin, occms the npt nnd instl"UC!tiYe epitaph, 
written by his son 011 the monument which he had crectcd in memory of his revered 
f:tther. "His Son erects thi~ monnment, not to perpetuate his :Father's name, for 
it needs not such aid, bnt that in this yale of sorrow and solitude, mortals might 
recei \"e consoiation j for let them study his wOl'ks, and be assurcd that the capa­
cious mind from which procecd such conceptions sUrYivcs the perishing body." 

The original is in Latin, in better expression than the translation, which has 
been offered. In this assembly a quotation from that performance will not, it '" 
IH·f.sumcd, be consitlered as improper or pedantic . 

• 
lIUllC lapidem posuit t1Iins, 

Non ut nOlllini paterno consulat, 
Naill tali auxilio nil eget, 

Sed ut in hoc infcIice cum po, 
Ubi luctns regnat ct pavol', 

Mortalibus pl'Orsus lion ub:>it solatiuIll, 
Melltelllqlle talltarum rerum t'apaCClll 

Corpori caduco superstitem crede. 

The remains of Judge Story will rest at Mount Auburn, with those of his 
distinguished classmate William Ellery Channing. With such thoughts let them 
be contemplated, as those happily applied to the memory of MacLaurin by his 
affectionate son. 

The resolutions which have been offered, will, I trust, meet with cordial appro­
bation, and I have only to ask leave to second the motion for their acceptance. 

, 

The resolutions were unanimously adoptecl; and the Chait· appointed, on the 
Committee pl'oyided for by the seventh resolution, Judge Davis, Hon. Jeremiab 
Mason, Judge Putnam, Judge Jackson, Benjamin Rand, Judge Sprague, Charles­
G. Loring, Franklin Dexter, B. R. Curtis, Judge 'Warren, Charles Sumner, and. . 
Robert Rantoul, Jr. 

Mr. Jeremiah Mason then introduced the following resolution, with a few 
appropriate remarks: 

~' ." , (I.J 

Resolved, 'n~at Mr. Web:,;ter be requested to pronounce a Discourse on the life i~nd 
jl1dieial character of the late Mr. J ustiee Story, at such time and place as shall be desig­
nated by the Committee of the Bar. 

Judge Sprague spoke briefly in favor of the resolution, and seconded the motion 
for its passage. It was adopted. 

l\Ir. Webster has not fulfilled this office. 
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At the next meeting of the Circuit Court for the District of Massachusetts, 

Mr. Rantoul, the District Attorney, addressed the Court as follows:-

The members of the Suffolk Bar, at 11. meeting holden by them on the twelfth of 
SeptemllCt· last, requested me to present your Honors a series of resolutions, 
adopted by them, expressive of their regt'et for the loss which the profession and 
the country haye sustained in the decease of the lIon. Joseph Story, late Justice 
of the Suprcme Court of the United States, who has presided in this Court for 
more than half the period of its existence. • 

These resolutions contain a heartfelt tribute of admiration, from those who hare 
known him longest and hest, for the ability, integrity, and untiring and conscien· 
tious dcrotion to duty with which he discharged all the functions of his elevated 
and responsible station. -

It would scem to be peculiarly appropriate that the long scrics of opinions and 
judgmcnts which he has delivered here, should be followed, closetl, and, as it were, 
crowned by this unanimous testimoninl of the respect and esteem which his official 
services, no less than his private worth, have commandcd among his professiollul 
brethren. 

I shall therefore moye that the resolutions, after haying been rcad, may be en· 
tered upon the records of this Court. 

Judge Sprague made the following reply: -

, ·.:.c'\f!'it member of the Court I receive the proceedings of the Bar in regard to the 
~,late Mr. Justice Story, with deep emotion. I most cordially unite with them in 

ii profound regret for his death j in revering his private virtues, in admiration of his 
: genius; of his rapid, powerful and comprehcnsiYe mind; of his flowing and per­
. suasive eloquence; of the kindness and urbanity of his manner, his untiring in· 
dustry, his enthusiastic devotion to the science of jurisprudence, and of his vast 
and various learning. 

The variety of his judicial labors exceeded, it is believed, those of any magistrate 
in any other country. He was called upon to exercise full jurisdiction in Equity 
and Admiralty, and to administer the Common Law, the Criminal Code, and that 
new but profound and comprehensive department of Jurisprudence Constitu· 
tional Law arising from our complex system of Federal and State governments 
with the whole body of the statute laws of the United States, and the local laws of 
no less than twenty·six different States_ In each department he equalled the 
learning of those who had made it the peculiar study of their lives; and each suc-

o 

cessively seemed to be that which he had most perfectly mastered. Those who 
have contemplated his pnbHshed works and judicial opinions, -and have witnessed 
the inexhaustible streams of intellectual wealth which he poured forth in the daily 
duties of the Bench, will concur in the belief that he was for years before his death 
the most learned jurist of the age. 

He has departed in the vigor of his intellect, and in the splendor of a fame as 
extended as civilization. 

We shall hear his voice no more; but as long as the judicial tribunals of our 
country shall exist, as long as law shall be studied as a science, so long will his 
name and his fame survive. 

• 

• 

-
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Judge Sprague having concluded his remarks, Judge 'Voodbury spoke af! 
follows: -

I conCllr fully in the regrets that have been expressed by the Bar and my asso­
ciate on account of the decease of Judge Story, The various tributes to his 
memory which have been paid since that lamented event, are strong' evidence of 
the high estimate placetl upon his ch:mwter. That clmrneter possessed a fortullate 

• 

combination of excellencies. Others, more favored with a long and intimate .ac-
quuintimce with him in priva~e as well as public life, have feelingly dwelt on them. 
And here, in the neighborhood of his birth-place, and amidst the scenes and friends 
of much of his brilliant career, it is not stmnge that his memory should be cherished 
with most sensibility, and his example leave behind the most dUl'able impressions. 
But such a character amI such an example will be felt in theil' influem:es still more 
widely. 'Vhether on or off the Bench, whether in the labors and responsibilities 
of judicial oRice, Ol' in researches as a writer on constitutional law and othcr topics 
connected with his profession, or as u. lecturer to youth on its various elementary 
principles, he occupied a lofty position, and his works were well known on both 
contincnts. He is believed to have published a revised edition of Abbott on Ship­
ping more than a third of a century ago, before seated Oll this Bench j and at that 
early duy, by making himself familiar with admiralty treatises, from the sea laws 
of Oleron downwards, and with the foundations of all European jurisprudence: 
from Justinian to the revival of letters, he soon became distinguished in illustrating 
questions of a commercial nature and ll?-utters of enlarged equity, and indeed every 
topic more immediately interwoven with that great civil code by which so much of 
the world hus been governed and so long, 

But it is not necessary on this occasion, and after so full details by others, to 
dwell on his distinction in connection with these subjects. Conecrning them uIl: 
his predecessor, "though dead, still speaketh." Let ns be grateful that his judg­
ments and writings survive. His profession, however severe their loss, will (:on­
tinue for ages to be benefited by the fruits of his industry. His devotion to the 
law as :\ science, and his purity of purpose and ability in administerir.,; it, will 

• 

lo'ug reflect lustre on his country as well as his profession. And his family and 
morc intimate friends, though no longer blessed by his virtues in private lite, or his 
rich stores in conversation, Ol' his amiability and courtesy of manners, over which 
death has cast his pall forever, will profit still by the memory of them; and, amidst 
their grief, will find some solace in the honors that cluster around his grave, and 
in the cheedng prospect beyond it which brightened the departure of his spirit 
from the troubled scenes of earth. 

Let the resolutions presented by the gentlemen .)f the Bar be entered on the 

records of the Cour~. 

• 

On the opening of the District Court, Robert Rantoul; .Jr., Esq., District 

Attorney, announced the death of Judge Story as follows: . 

May it please your Honor: 
• 

Since the session of this Court yesterday, an event has occurred which it becomes 
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my melancholy duty to announce to you. His Honor Joseph St01'y, for more than 
a third of n. century Justice of the Court of the United Stlltes for this Circuit, died 
last evening I\t his residence in Cambridge. 

\.. 
The intelligence, though we have had, for a few days pa;;t, reason to anticipate 

I • 
it, strikes us at last with surprise. It is difficult to realize at once the loss which 
has been sustained, and the void which is left by the departnre of a mnsl.er of legal 
science, second to none whom thi:l continent has produced, and whose unrivalled 
learning was associated with those kindlier qualities of the heart which so long 

• 

made him the delight of his numerous circle of friends. 
He has gone to join the soriety of the just made perfect, and to receive tho 

bkssings of the pure in heart. After we have recovered from the shock which 
this annunciation brings with it, our memory will review his life and character, 
and dwell upon his worth, his virtue, his sen-ices, and his history. 

I have now only to move that this Court be adjourned . 

To which hi$ lIonor, Judge Sprague, made the following reply: 

No language can add to the solemnity of the event which has just been an· 
nounced. 

The death of no ma!l could have given so grent a shock to the judicial tribunals 
throughout our country, and to all engaged in the administration of the laws. 

In this Circuit, where he had so long presided with unsurpassed ability and 
unequalled learning, this dispensation of an inscmtable Providence comes witt 
stunning and overwhelming force. 

It is fit that we should panse to contemplate it, that it should arrest the course 
of worldly businesS, and to that end the Court readily accedes to the motion which 
has been made. 

The Court was then adjourned until Friday. 

PROCEEDINGS OF THE SUPREME COURT OF TITE UNITED STATES. 

At the opening of the Court on Thursday, lVIr. Mason, Attorney-General 
of the United States, addressed the Court as follows:-

jfay it please your HOllors : 
• 

Since your last term the senior Associate Justice of this Court has departed this 
life. At a meeting of the members of the Bar and officers of the Court held on 
yesterday, resolutions were adopted expressive of their veneration for the memory 
of the deceased, and of their sense of the loss which has been sustained by the 
Court, the profession, and the country. They have done me the honor to impose 
on me the melancholy task ofcbmmunicating their proceedings to the Bench. 

I am but too sensible of the disadvantages under which I labor in acquitting 
myself in this presence of the duty thus confided to me. I had not the advantage 
of any intimate personal acquaintance with Mr. Justice Story. But he was known 
to me, as to every lover of an enlightened jurisprudence, and to every admirer of 
learning and purity in our magistracy, through the fame which he had honorably 
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won, and the light which he hacl shed on all the various subjects of pl'ofessioOlil 
leaming, in his opinions delivercd from that Bench, uncI the works which he pub­
lishe(l to the world. 

At the early age of thirty-two years, he was appointed an Associate Justice of 
this Court. In thilty-four years of service in his.high office, he acquitted himself 
of all his responsible duties with a dignity, integrity, and learning, wllich prov<:cl 
him worthy of this exalted juo.icial tribunal. 

He gave to the profession an example of successful industry above all price. It 
is wo]-~erful that he should have accomplished so much. Unfailing in his attend­
:mce'Ifere, participating largely in all the learned labors which bear so oppressively 
on this Court, constant in the discharge of his judicial duties in one of the most 
important Circuits of the Union, he found time tv instruct, as a Professor, large 
classes for many successive years, and to prepare ano. publish a greater number of 
learned legal works than any other author. Yet, in the midst of the severe and 
incessant studies which could alone produce such results, he was devoted to the 
enchanting delights of elegant literature, mid was distinguished for his happy and 
cheerful domestic life, and his spirited social intercourse. . 

The learning which he displayed as a jurist and author extended his fame to 
every country where an enlightened jurisprudence prevails; and the amiable and 
Christian c11a1'3.cter of tho man has filled the whole community with grief at his 
:eath. {~ . 

•• 

But your Honors, with whom he associated for a period so far beyond wll:it faBs 
to the lot of most of those wh~ reach this elevated distinction, can best appreciate 
his character as a Judge, and his virtues as a man, and will confirm the testimony 
of the gentlemen whose proceedings I now have the honor to present: 

At a meeting of the members of the Bar amI officers of the Supreme Court of 
the Unite(l States, at the Court Room in the Capitol, on the third day of Decem­
ber, A. D.1845, David B. Ogden, Esq. ,vas appointed Chairman, and the Hon. 
George M. Bibb, Secretary. 
Th~ !len. John Davis, the Hon. George Evans, ana the Hon. R. C. Winthrop 

were appointed a committee to prepare resolutions expressive of the sentiments 
and feelings of the meeting on the melancholy event of the recent death of the 
Honorable Joseph Story, one of the Asscciate Justices of the Supreme Court of 
the United States. . 

Whereupon, Mr. Davis, in behalf of the committee so appointed, presented the 
following preamble and resolutions, whi(;h were unanimously adopted by the 

• meetmg: 
Since the last annual session of the Supreme Court of the United States, one of 

its most distinguished members has fallen a victim to the lot of humanity. The 
. ~ 

earthly career of that able and fUlthful J udge, Joseph Story, of Massachusetts, has 
terminated, and we trust that his exalted virtues w.ill secure rest to his spirit 
among those who arc made perfect. "-

The Bar has been deprived of one of its brightest ornaments, and the Bench of 
one of its most learned and illustrious members. Those who have long witnessed 
the pure e:mmple, and venerated the talents, learning, and untiring zeal of the 
deceased, cannot permit an event so solemn and afflictive to pass unnoticed. Few 

• 

• 
• 

• 
• • 

• 

• 

• • 

• 
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men of any age or country lmye left behiml them stronger proofs of grcnt and 

:mcce~sfullabors in legal research, or higher claims to public respect and gratitude. 

He .explored with extraordinary powers of analysis the learning of the past, em­

bodying and systematizing those great principles of jUl'ispnulenee which illustrate 

his decisions as a Judge, and gh'e imperishable value to his works as an author . 

.As a magistrate he aimed to win esteem ullllrespect for the Bench by the purity 

of his example, and to in!-lpire confidence in its decisions by a prompt, just, 

enlightened, and faithful administration of the laws. 

In the midst of the urgent duties of his high and responsible station, which were . 

sufficient to task a morc than ordinary mind, he found leisure to indulge his love 

of legal study, and produced a series of works which h:1.Ye taken rank among 

standard authoritiesL and will carry his fame to posterity as a jurist of great 

accomplishments. . 

His decisions on the Bench, as well as the productions of his pen, prove alike 

the earnest zeal with which his mental energies were applied to sustain the Consti­

tution aI).d Laws of the llepublic, ,md the conseicntious rcctitude with which he 

(lisr.harged the f;reat and eomplicated duties whieh deyolyed upon him. 

'While we feel jnst pride in the attainments of one so distinguished as a pnblic 

officer and as an author, we cannot forget those extraordinary social qualities, aml 

that amiable deportment in privnta life, which endeared him to his friends nnd 

acquaintance. If in his high puhlie station he commanded the esteem and conti·. 

dence of the public, in the ordinary duties of life he won and retained the respect 

und love of all who were connected with him in the ymied relations in which he 

stood to the community. 

When so pure and so illustrious a man descends to the tomb while his useful­

ness is unimpaired, aUll his work unfinished, the calamity is the more severely 

felt, und the occasion is a fit one for his bereaved friends and the public to give 

utterance to their grief, and to testify their veneration and respect for the memory 

of the deceased. Therefore, resolved: 

1. That we hold in the hitihest estimation the learning, the integrity, the di"tinguished 
service:5, and th~ exalted "irtlles of the late Judge Story, and deeply deplure the loss 
which the Bench and the country lun'e :mstained by the death of une so eminently 
qualified for the high station which he Hlled. 

2. That we sympnthize with his bt:!reaved family in their rifiliction, who monrn the 
loss of an aflectionate husband, a kind p'uent, and a good eitizen. 

3. That from respect to the memOl'Y of him who has filled so large a space in the 
afiairs of the country, we willI during the t>resent session of the Court, we::ar the u~ual 
badge of monrning. 

4. That these resolutions be communicated to the C:ollrt by the Attorney.Geneml, 
with a request that they may be entered upon the records; Hlltl, t"llrthl'I', that they be 
communil.'ated to the family or tile deceased by the CIHlirlllHn of thi:; IIleeting. 

DA VlD B. OGDEN, Chuirman. 
GEORGE M. Bmu, Secretary. , , 

To which Mr. Chief Justice Taney replied: 
'.'--• 

• 

It is difficult f;)r me to express how deeply the Court fe~l the denth of Mr . 
• 

• Justice Story. He held a seat on this Bench for so manY' yeal's, nnd was so 

eminently distinguished for his great learning and ability, that his name had 

become habitually associated with the Supreme Court, not only in the mind of 

those more immediately connected with the administration of justice, but ill that of 

• 
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the public generally throughout the Union. He had, indeed, all the qualities of a 
great Judge, and we arc fully seD~ible that his labors and his name have contri-

, 

buted largely to inspire confidence in the opinions of this Court, alld to give weight 
and authority to its decisions. 

It is not, however, in this country only that the name of Justice Story is 
respectCll and honored. His works upon various branches of jurisprudence have 
made him known to eminent men wherever juridical knowledge is esteemed antI 
cultimted j and, wherever he is known, his opinions ure quoted with respect, and 
he is justly regurded as one of the brightest ornaments of the age in which he lived. 
But it is here on this Bench that his real worth was best understood, and it is here 
that his loss is 1110st severely and painfully felt j for we have 110t only known him 
as a learned and able associate in the labors of the Court, but he was also endeared 
to us as a man by his kindness of heart, his frankness, and his high and pure 
integrity. We most truly and deeply deplore his death, and cordially unite ,yith 
the Bar in paying appropriate honors to his memory. The proceedings of to·day 
will therefore be entered on the records of the Court, as a lasting testimony of our 
rcspcctfltl and affectionate remembrance of our departed brother. 

-,------

PROCEEDINGS IN MAINE. • 
• 

At a meeting of the Bar of the Circuit Court, on the first' day of the 
Octo11er Term, 1845, the Hon. Stephen Longfellow, the President of the 
Bar, in the Chair, the following resolutions, which had been drawn under 
previous appointment by Charles S. Daveis, Esq., were presented and 
adopted :-

Resolved, That the members of the Bar of the Circuit Court of the United States in 
Maine do not meet for the first time since the lamented decease of the Honorable Joseph 
Story, late presiding Judge, without deep emotions of sorrow and sympathy. 

That :-!Ithough they were 110t sure they should ever see him agaill upon the Circuit, 
and expel'ieuce the conlinued benefit of his eminel:! judicial talent'i and invaluable labors 
upon this Bench, they hoped that the sphere, which had been so long enlivened by his 
active presence, would be still animated by his living spirit; and from the vigor and 
vitality of his constitutional temperament, the vividness of his intellect, and his undimi­
nished interest itl the cultivation of his favorite science, they had looked forward to an 
extended period, in which the public and the profession should enjo}r the prolonged light 
of his powerful and comprehensive mind, and the genial influence of his instructions 
and example, among those emanations that should most gracefully adorn, in its grateful 
coming on, the mellow evening of his life. 

Resolved, That while in common with the rest of their professional brethren, and the 
great community of the wise and good, througho'lt tbe country, they share the sense of 
this immeasurable, and ':t.niversalloss, so much ... eplored by the 10vel'S of justiGe, virtue 
and order, everywhere III our land, they cannot but feel, in the most lively manner,.the 
portion which falls t') their own lot; nor cease to recall the gratification inspired, and 
the cheering and instructive impulses imparted by his spring and autumnal viSits to tbis 
part of th~ Circuit, during the space of 11 quarter of a century; and that t~e brief mo­
ment, which has elapsed siuce his lamented decease, has not abated the earnest desire 
to offer and record their imperfect expl'ession of admiratiou for his departed worth, and 
ch-:"ished attachmen(to his memory. ' 

Resolved, That in coming together from distant parts of this district, on the morning 
of the Fall term which forms the commencem~nt of the Eastern Circuit, so suddenly, 
ensuing upon this striking termination of his unexpired judicial labors, while they do 
not feel that !.hey CRn add any thing of weight to the first spontaneous tributes that have 
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already been so worthily paid by older Bars, and especially that which was pro­
nounced with so much force and feeling', upon the immediate annOUIH.:ement of the 
mournful event, by the assembly of the B,lr of the mt:'tropulis of New Englund, to his 
consummate character as a Judge, un uuthor, a teacher, a citizen, and a friend, - it 
may not be unbefilting that they sllOlIlll emhrace the '}ccasion thus pl'e:;entcd, und thus 
bringing home ti) lhem the alll'llpt and nfieeting'dose of their late relation, to declure 
tlieir conseiOllsncss of the di:;tingnished privlle;.;e they have enjoyed in it:; having sub­
:;istcu ~o long and with :;0 mudl cordiality and :;atl::;lilt.:lion, und with ~o mudl advlln­
tage, as they persllade them~eh'es, to the mlnllwemcnt and dignity of the prllfe~~ion, 
and the illustl'iltion of the doctrines of the legal science, in the high admini:;tration of 
justice, in all its appl'llpl'iate department:;, upon sea and land; and that they shuuld 
indulge their own sineerc feeling, in sUlllming' up, ill such expression as lIlay be in their 
power, the high :sense they elltertaitl of his singllhlr excellence anti enuowments as a • 
jurist, a magistrate, Hnd a lIIan, 

As no OIW wa-- mOl'c gcnel'Ol1~: in his own a wart]s to the merits of others, or poured 
1I10re faithflllli'ibules to tho:::c whom he Ita" lamented, it i" mcet that hi" men1tlry :;Illluid 

• 110t WHnt tlle mced wltieh it Ims so richlycal'lled, and that fulllllea:>ure of acknowledg­
ment nnd appl'eeiHtion, of which, howe\'er amplr accorded by t'otemporary testimolll', 
tile delieatc propl'iety or pl'ofcs:;ioaal relations may haw restrained the utterance durilig 
his olficiallile. To him, no 10ngel'livillg, we ollly pay due honors. 

ReioIL'l:d. That while many of liS rl'll1cmbel' the lively satisfaction with which tbe 
exten"ion of his Cirt~uit was lJailed to this di:::trict, and recall the ()('t'a~ion of his l'ordial 
greeting' upon the erection of Olll' eastel'n section of the Ancient Commonwealth into lin 
independellt State, I!nd some still re.:!ollect tite period of his originul elevation to the 
Bench, we may nil rejoiee that the day has more than fullilletl the llu:;piciollS duwn, and 
has created such a elear and steady light, so broud, illuming, and "ivil'ying, wherevet'it 
has spread, and upon whatever subjeet it has :;hol1e, thut although the li\'ing orb may be 
withdrawll, no n;ght can fullow. 

Resolved; That we regard his advancemcnt to the highcst seaL of our American judi­
IJature, in eonjunetiun WIth his eminent assoeiatiuns npon the Suprl'll1~ tribunal of the 

, nation, amI his able cllarljutors upon the Cil'cuit, as marking an epoch from which we 
may dat~ an Era in the annal:; of our jurisprudence, of which onr time shall, IlUppily, 
not see the end: one, as we~,l11uy properly feel, on the pnrt of the American Bar, uf 
which his va~t antl ",Iriuus learning, the afiluence of his judicial attainments, the uni­
versality and splendor of his accomplishments, thc munificent gifts which be has laid 
uporL the altar of the law, the attractive graces with whieh he has attirt,d its st!rvices, 
along with those erudite anll abundant e:,positions, of whieh he wu:s the author, to us 
its'breathing oracles, have bt!en alllong the lUost authentic, enriching, and important 
elements, 

And when we call to mind his zeal in the eaU5C of its science, his unweoried lind 
exhausting labors in deepening and clearing the source", condu(~ting the streams and 
enlargillg' the limits of legal Imowletlg<.', the mature developments, and di!iCiplined ener· 
gies which he has brought to it, of his intelleet and sumlllon up that signal c~lpaeity of 
gra"ping the mo,.t abstruse, complicated, and difficult subjects that 'llliekness of concep­
tion, almost .. :lIuountillg to intuition, oUbtripping the process of logical (~t'ductiun, and 
anticipating lhe results of protollnd and laburious retlection that vigor of comp~ehel1-
sion fl'om whidl nothing escaped that fervent and inteuse UlHllysi-5, of which Hothing 
could elude the keenness or resist the force that eminent ~mgacitv and judgment, to 
which his other fa'cllities were subser\'ient, and all other operations bnd resources only 
ministering , the copipusness and c1eal'lless of living eloquence with which he hus illus­
trated, explained, unIt enforceu the strictest and purest doctrines of law and equity­
the charm. he has gi~'en to the study, Hnd the captivations with which he has inve~ted 
,the pursuit the e'lt!vation he has imparted to the practice the scale of legal attain­
ment, and standard of professional exedlence whicb he hus done so much to rui:::e and 
'1.0 improve the ,exrJted tone of morality which he has infused, and the enthu:;iastn 
which he has illsp:l'etl, e;;pecially in the breasts of younger votaries, and the undet'uy­
ing glow which he has ligbted up in the bo:;oms of those who have,longest cultivated 
the profession, at once kindled and fed by the treasures of legal lore which he has 
lavisht!d upon it; and when we add again the kindred fields of philosophy and literature 
which he has delighted to explore, and from which he has won ::;0 IllHny appropriate 
wreaths and, more than all, when we hring up to OUI' thoughts that true, enlarged, and 
essential humanity which was the life·:-;pring uf his nature, and gave such energy to his 
indignant denuneiations of all the darker violations of its natural dictates, that genuine 
love of liberty which he cherished with religious devotion, and the intrepid nrlllne$S with 
which at the sume lime he upheld tht:' most rigid 15Unctiolls of private law, and the most 
grave arid sacred injnnctions of publi(' ju::;tice we deem all these to have given a 
Il'plendnr to his name and time, and 10 have thrown a glory al'OIl1ld them, which, while it 
has illuminated our OW1l hemi"pherc, has cast it::; ell'ulgence with no measured radiance, 
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or mere refit!eted lustre, abroad and to have made him by all confession among our-
selve:;, alllithe consenting sum'agc of enlightened forcigners, one oftht! greate:-t musters 
of the le3al ::;cicnce ill tht! world, aud the lIlUst illn::;trions genius of the jurispl"Udenct! of 
the age. 

Reso,'ved, Tlmt whilt! we thus partake, in no common share, the sem~ibil;ty with 
which so,~iety, ill all its cit'elt!s, sur\'cys its lo::;s, in him who sleep::; beneath th", tranquil 
shade" of j\I,lllllt Anblll"l1, 1I0W consecrated anew hy receiving his remain,.:, and while 
we moul'n with tilOse who mOIIl'n it lHO:st, and forget not the goodness of his heart, the 
gentlcilcss anLl united ardor uf his naturc, the gennineness nnd instinctin?ne::;s of hi::; sym­
pathies, auJ pa~~ not over \vhat has been termcd, with more than c1as",ic purity, the 
daily beanty of his life, and allthost! blt'lllled graces in his charactcr, whil~h were ulllong 
its 1Il0st cxpre::;::;ive lincamt!nts, and while we may bt! allowed to call to mind especially 
the eol"tlial C:tal'lll wbidl he threw over his constant interl!our::;e with his pl'oft·".::;ionul 
bl'cthrcn, like tl.at whieh pervaded hi.; whole lillnilinr convt!rse, wt! may well rejoice, 
and with Ul!\'uut g'l"atitllde, above all, we 1I0 rejoicc, that his great powcrs wCI'e be­
stowed IIpon some of tht! be"t and weightie~l iUll'rests of the sucial state, the mo,~t 
grave and illlpuI'tant objects to whielLlh~ hi:;-hcst aeti\,t! moral and illtcllcetu<ll power:s 
can be applied, till! lllllst \'ital c()neern~ to tilt! wdl·being nud condition of mankind, the 
ruling prilll~iple::l of ju,;tice, elluity, ana order. 

\Ve rejoiee that it was emineutly hi:; lortune to carry ont, so near to its natural close, 
a eareel' rarely e'luailt!d in the judicial life of a single individual, rewarded by so many 
result!'!, and ('rowned with sneh celebl'ity. The sun knoweth his going down. And, 
although painful and unexpected, we may not feel it to be otlwrwbe than a tinal, har­
Illunious felieity in !'eepin!{ with his ~ignHI lut, that ht! should have breathed his la:;t 
before he retired from the Beuch: F'cli.t' non vita; [allium cluritate, sed tUum opporlu­
nitate 71101'[ is. 

\Ve rejuiee, too, that faculties which could have never been imparted in vnin, and 
. seldom gl"Ulllt~ll with more pl'Uoigality, should have been thus exertt!d tor somt! of the 

noblest ear·tltly plll'puses to which they euuld have been appointed: That he ::;hould have 
exereised ~o lalge and henelicent an agency in the 1I10::;t useful atlilirs of societv, and 
variet.! interests uf mankind: That tru!'!t:s of IIle most important and comprt!ilen:;ivt: cha­
ruetel', sneh as are imphed by Prllvidt!llce in the talt!nts given, and their highest princi­
ples involved in tht! capaeity for tht!il' tli~charge, thus committed, shuuld have been so 

- - far fullilled. 
That lit! should have lert such invnluable legacics uf his wisdom and learning to the 

profession ano the wurld, in works of which we cannot weigh the wurth, and which 
those tltat comt! after u:>, will not Willingly let die. And we may well rejoiee, moreover, 
that he :>hullid not have been callt!d to pay tilt! greut debt to nature until ht! hud so 
largely dbchal'ged that Wlti':!l it was his pride to acknowleoge hilllself to owe to the 
seienee aud tlte pwt'es"ion; one which he felt within himself sllch a con:;cious power to 
discharge, su Ihr as it shollid be compatible with the sovereign dbpen,.Htilln of the divine 
will. .-\.no 1Il0:'!t devoutly do we rejoiet!, that the recurd of his lidelity shoulll have 
so fll;;J' been completed, Quicqw:d C.t: illo amuvimus, quicquid 7Iliruti SlIlnUS, manet. 
mansurumque cst in allin~is homillwn, in (cternitatc temporUln, fU7Ila rerum. . 

\Vhilt! we are thus culled to leel, in his own expres~ivt! wurds, that a there is an excel­
lence OVttr which death hath no power, bllt live:> Ull throngh all timt!, still freshening with 
the lapse of'ages" and are alsu led to read tht! soleulll scntence in::;crihed upun the 
portals uf the gl"ave, " Tllt!1l shall the dlbt rellll'H tr) the earth again, rind the spirit unto 
God who gave it," - and are drawu tv listen to the clu!'!iug requiem of lllortal lahul'S, ill 
the di\"iut! voice, "Bles~cd are the dead, that dit! in the LOl'd, for they rest frulll their 
labor,i, and their work,.: do full 0 \\0 them," wt! folluw with this partiug tl'ihulC of our 
aift!ctiou and admiration his illlmortal :spirit, enterlllg upon that re\'t.~rsiull uf hlille which 
awaits i1ll1:;trious worth ill thi:'! world, and us we hUlllbly hope, that high reVel'::;iull which 
faith assigns to tht! purt! and just in tile futme. 

Resolved, That the:>t! I'e:;ulllliuns he c0Il1111unicated to the Court at the opening of the 
term, and that a copy be also forwarded to tlte familv I)f the decea,.ed hy tilt! Pre:>ilit!nt. 

STEPHEN LONGFELLOW, President. 
PHlNEHAS BARNES, Secretary. 

On the opening of the Circuit Court on the same day, in pursuance of 
the foregoing, the Attorney of the United States, Augustine Haines, Esq., -
presented these resolutions to the Court, with an appropriate address .. 

, '"' 
To these proceedings, his Honor Judge Ware, the associate presiding 

Judge, responded as follows:· . 

, 
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Gelltlemen of the Ew': -

On my part, It'~ one of the COUl·t, I receive with profound sensibility nnd cordi. 
ally respond to the terms in which YOll have expressed yourselves in regard to the 
late presiding Judge of this Court. Having been associated with him for more 
than twenty years in the pe.rormance of judicial duties in this district, on this occa. 
sion, which hrings back fresh to my recollection the iuciuents occurring in an offi· 
cial connection of such a length of time, in all respects so pleasant and instruct· 
ive, and now forever dissolved, I shoulcl do injustice to my own feelings, if I should 
confine myself to a mere r .... rmal response to tho sentiments which have been so 
appropriately expressed by the gentlemen of the Dar. 

Sinco the last term of this Court, by the dispensation of an all-wise Providence, 
he has bee11 called to the world of his fathers, prematurely, we shall be rendy to 
say, when we regret tho loss of what a few years moro of lifo and health, if they 
had bl,;en spared, might have given to our common country, and especially to the 
profession t'o which his life had been deYoted; but we can hardly say prematurely, 
when we look to the monuments of learning and industry which he has left. or to 
the wide·spread fame which rests fiS a living glory on his memory. He has been 
called from the scene of his labors full of honors and ripe with the fruits of a well· 
spont life. 

Judge Story, with an intellectual temperament, which perhaps originally 
inclined him to the more graceful and attractive pursuits of general find polite lite· 
rature, early applied himself to the seyerer studies of the law; and without wholly 
abandoning the cultivation of elegant letters, as a graceful ornament in every pro· 
fession of life, devoted the main energies of his mind to his chosen science. From 
the commenccment of his professional studies, this became the great business of 
his life, and was continued with unwearied perseverauce to its close. From such 
long and persevering devotion, continued with a zeal that never cooled, I may say 
with an enthusiasm that never faltered, much might be naturally expected even 
from common powers cf mind. But when that patience of labor that asked for 
no repose, was united as it was ill him with extraordinary quickness of appre­
hension, a remarkable tenacity of memory and rare matnrity of" judgment, great 
effects might naturally be expected. The result certainly has not disappc1ntcd 
what might have been the most sanguine anticipations of his friends. He has 
placed himself among the very greatest lights of jurisprudence. If we may rank him 
with a Parsons, a Marshall and a Kent of onr own country, without apprehension 
that he will suffer by the comparison, so we may place him in company with the 
greatest names in jurisprudence that have adorned the annals of that country from 
which we have derived the body of our commou law. There are few who will 
not admit that he was a. fit 'ompaniou for the Hales and Holts, the Hardwickcs 
and Mansfields, who have illustrated the law in the land of our fathers. In the 
monuments of learning and industry which he has left behind him, he far excels 
any of them. His juridical works, including his judgments pronounced in liti· 
gated causes argued before him in the Circuit Court, together with his elementary 
treatises on ymous titles of the law, fill nearly thirty large volumes, the exclusive 

• 

produrt.ions of his own mind, exclusive of his nnmerous and often very elaborate 
opinions comprised in the st'ries of the Reports of th~, Supreme Court, extending 

• 
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throu~h a periOlI of thlrty-four years. Few men, of whatever fertility or industry 
• 

in !lily uepartment of human learning, have ever written more. No magistrnte 
finl1 no author in any age has enriched the jurisprudence of tho common law by so 
grcat an addition to its treastl1'os, whether wo regard his works in theh' actual 
amount 01' the variety of the subjects which they treat. Calleu upon by his offi-

o 

rial station to ndminister every branch of the law, his judicial opinions cover the 
whole ground of jUl'ispruuence, and he hm; treated them all with such atllucnce of 
lcarning, and accuracy of discrimination, that it is ditllcult to say with what depart­
ment of the law he was most familial'. 'Vhether he is dealing with the abstruse 
and tcchnical points of the old eommoll law, or the complicated and subtle, as well 
as tho liberal amI enlarged principles of Equity, or again with the delicate tln(l 

difficult constitutional questions whkh arise out of our mixed and complex system 
of simple and confederated governments, or with those great suhjects of interna­
tional law which grow out of a state ot war, and arise in the prize jurisdiction of 
the admirn.lty, his knowledge seems to he equally intimate and exart in all. 

On all 'these matters, so various :mcl important, he has been called upon offi­
cially to form and deliver opinions, in which private rights were involved and 
complirated, not only with great principles of law, but often with great public and 
national interests. It would he giving high pra~ ; to any magistrate to say that 
he exhibited intellectual endowments cqual to the work. But in saying so much, 
I shall, I trust, bc justified in adding, that this would not be awarding the full 
measure of praise that may justly be gh·en. On all these he has exhibited a depth 
of learning, an acuteness of discrimination, a profoundness of judgment, and a 
fertility of illustration which, all together, have been equalled by few magistratc!! 
of any age, and been surpassed by none. 

It may be too much to expect of any man, however wide his learning and how­
ever penetrating his judgment, that every decision m:lde in the course of a long 
and laborious judicial life, should be free from all error. Never to fail ill judg­
ment, docs not belong to the condition of humanity. And if it shall hereafter 
appear on n. more profound and critical examination, that error has in some cases 
crept into his judicial opinions, it will, I Lelievt', also be fonnd that he has left as 
great a numbel' of judgments behind him, which will remain to future ages perma­
nent landmarks of the law, as any other Judge that ever sat on the Bench in this 
country or in England. 

But there is one quality in the judicial opinions of Judge Story, in which, if they 
Ilre not altogether preeminent, they nre 110t surpl1ssed by those of any other Judge 

, 

in the annals of jurisprmlence. If there be a latellt error in them, they usually 
themselves furnish the means by which it may be detected. For such was his con­
scientious diligence, the extent and profoundness of his learning, and the fertility 
of his mind, that the subject was seldom dismissed until it had been analyze'd with 
the most thorough exactness, until all its analogies and distinctions had been criti­
cally examined, the whole dissected by a most subtle and accurate logic, and over 
aU had been thrown the light of aU the learning that pertained to the matter. So 
that if the reader he!:l:tates as to its conclusion, the exuberant learning with whit:h 
the opinion overflows, will lead him to all the law which is applicable to the sub­
ject. So thorough and exhausting is the examination in some of his opinions, that 

• 
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they may be studied and reliclI upon both as elemcntary and didactic comment. 
aries, and as copious and complcte disquisitions on the particular points of law· 
invoh'ed in the cases, so that the most careful researches into the sources of the 
law will add nothing to thc fulness of the discussion. It may well be doubted 
whether any magistrate in any age ever has pronoullccd more judgments of this 
character, cqually distinguishcd for the variety and extent oT learning, by which 
they were illustrated, and the profound analysis by which both tho rules of law and 

• 

the judicial uecisions beuring upon them havo bcen reduced to their simple ele· 
mentary principles. . 

But it is not only by profound and learned judgments that this eminent magis· 
trate has enriched the science to which he devoted his life. He has given to the 
profession a lurge number of elementary treatises, or commentaries on various 
titles of the law, at once so simple and clear in the method, that the unlearned 
may read them with the most easy and pClfect comprehension of the whole matter 
that is treated, and at the same time so copious, exact and sellr{:hing in the ann· 
lysis and discussion of principles and cases, as leaves nothing to be desired by the 
learned. It is when wo regret the loss of other works of the sarno character which 
we wero led to cxpect from his learning and diligence, that we are constrained to 
say in our deep rcgret and sorrow, that this great light and ornament both of his 
country and of his profession has been prcmaturely taken from the scene of his 
labors. 

From tho contemplation of the great learning and laborious diligence which 
distinguished him as a magistrate, we may turn with singular satisftlction to the 
manner in which he discharged the various duties of his high and responsible 
office. All who have practised in his COl1l't "ill bear witness to the uniform 
urbanity of his manner of presiding at trials. It was an urbanity that was ex· 

• 

tended to all. But to the younger and moro inexperienced members of the Bar, 
on their first introduction to the Court, it was something beyond mere official civil· 
ity. It was marked with that gentleness and indulgence that seemed to belong 
more to !he partial favor of a parent than the sev~re gravity of a Judge. And it 
was perhaps owing to this gentleness and suavity of manner in the presiding 
Judge, that in the sharp conflicts which so frequently arise in the contentions of 

. the Bar, so few occurred before him, which left any root of bitterness bel.!ld 
them. 

On this occasion it belongs more appropriately to me to speak of him as a 
magistrate, but l·cannot conclude this imperfect tribute to the memory of a good 
and great magistrate without adding a few words of his character as a man. Great 

• 

talents and great acquirements extort our admuation to a certain extent, with what-
ever moral qualities they may be combined. But we render our homage with 
cheerfulness and pleasure, only when we find them united with purity of personal 
character, unspotted integrity of life and elevation of mornl sentiment, that bear a 
just proportion to the endowments of the mind. On the unstained purity and 
moral clevation of Judge Story's character as a private individual and a member 
of society, the memory of his friends may' dwell with unmixed pleasure. Tho 
moral frame of his mind had its foundations deeply laid in religious principle. He 
lived and died in the faith of So Christian, with a. deep and habitual persuasion that 

• 
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he WitS both an accountable and immortal being. It was this deep and abiding 
faith that lent its soft and beautiful colors to the whole tonor of his life, which 
gllve energy to every effort which might improve and elevate the mornl dignity of 
his fellow men, which in the evening of life led him to scek It place of repose for 
the dead, which by its rnrnl and tranquil beauties might associate images of gentle 
and melancholy tenderness with the most solemn feelings that eYer enter into the 
heart of man, anti finally prompted him, when the spirit was in his last moments 
flickering oyer his mortal and expiring body, in the last amUble words he uttercd, 
to commend his sonl to the God who gaye it. On It life thus spcnt and thus 
doscd, surely his friends may look back with unminglcd pleasure. 

The dcath of such It man at uny pcriod of his life is felt with a sensibility, 
:lml more so when as we fondly hoped that his days might huye been prolonged 
through many years of usefulness. It was the will of Providence that it should 
be otherwise, and all that is left for us is to follow him to his graye with unttvail· 
ing regret, amI accumulate honors so ricllly due to his merits, the justice of which, 
I trust, will be acknowledged by It distant posterity. 

His Honor Judge oW oodbury then subjoined, in substance, as follows: . 

These resolutions, Gentlemen of the Bar, shall be entered upon the records. 
The appropriate tribute to the memory of my predecessor, which has been paid by 
you on this occasion, is most fully concurred in by the whole Court. 

My nssochto has responded in feelings, common to us both, on account of the 
~amented decease of Judge Story, and also in those remembrances and delinea· 
tions of his character 011 which a longer and closer intimacy with him qualified 

o 

and rendered it more fit for my associate to dwell. 
All of the profession, however, in this Circuit, and to some extent in the Union, 

, 
and indeed, whereyer an enlarged .,jurisprudence, connected with commercial, con· 
stitutional and national topics, exists may well take the liberty to express­
what they cannot but feel a deep sense of the great loss they have sustained. 

The eloquence and learning, which in him have adorned this Bench for near a 
quarter of a centnry, and still longer that of the Supreme Court of the United 
States, the tomb has now closed over forever. You will no more listen to the 
tongue, that so long and so ably vindicated here the jurisdiction and powers of 
the General Government; and while it uefended innocence with ardor, and 
relieved the oppressed by a most liberal exercise of equitable ptineiples, it lost 

o 

no fit occasion to expose injustice and punish guilt. 
But it is some consolation, that such men do not live in vain for the future any 

more than the past in respect to their fellow men. The courtesy and blandness of 
• 

man'ler in the deceased must long be remembered by most of us as models for 
imitation. His pure life unspotted as the ermine of the justice he adminis· 
tered his useful toils in serving his conntry and his profession, have sOwn seeds 
which will long yield to both a rich harvest, and have met ,vith those rewards from 
grateful millions, which willlong~neourage our youth as well as more advanced 
age to emulate his example. It is fortunate, that the records of much of his vari· 
ous labors will I'emain for the edification of us all. And, painful to many as has 
been the death of one distinguished by so many excellencies and so mach useful-

o 

o 
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ness, it is a source of gratitude, that his efforts were sparcd to the world so long, 
and till they had accomplished so much; and that the fruits of them can never die, 
while the law endures as a science, and genius, industry and ambition nobly 
employed arc held in veneration among men . 

. _----
• 

PROCEEDINGS IN NEW HAMPSHIRE. 

KEENE, N. H" September 13th, 1845. 

The Alumni of Dane Law School in attendance upon the session of the 

Court of Common Pleas for the County of Cheshire, having received in.'elli­
gence of the death of the lIon. Joseph Story, late Dane Professor in that 
institution, this day met and appointed the following officers: 'William P. 
'Wheeler, President; 'William L. Foster, Vice-President i and A. II. Bellows 
and George 'Valker, Secretaries. A committee being appointeu to uraft reso­
lutions expressing the sense of the meeting, of the deep loss which they, in 
common with the profession gener<.lly, have sustained in this event, the fol­
lowing resolutions were presented:-

Resolved, That we have received with unli:!igned SOI'rOW the melancholy tidings which 
have brought us together; that while we lire :,;ensible of the deep 108'" which the PI'O­
fession and the country at lal'/?,e have in thi", event su:staiut'd, the death of MI'. Ju",tice 
Story is to us a cau",e of peCUliar sadness. In him we mOllrn the lo~s uf a rcvert'd per­
it10nal friend, of the fascinating instructor, who lll1s ",hed the sunlight of hi::; own charactt!r 
upon the ar~uolls paths of OUI' profi:!~".iolllli :;tudy, of the ripe and ready :;cllolar, tbe 
learned Jurist, the Commentator, the expounder and supporter of our National Coru;titu~ 
tion and the general law. . 

Re8olvecl, That we cannot permit this occa~ion to pa~s without expre:;sing the high 
respect and atli!ction which we have ever entertained for Prof, Story, and our sympathy 
with 0111' Call1hl'idge brethren, at pre,sent IIlClIluer,s of the School, in a loS:! whIch is 
pecnliarly theirs. 

Resol-ved, That a copy of these resolutions. signed by the officers of the meeting, be 
transmitted to Prof. Grt!tmleat~ together with U!''''"l'UllCCS of 0111' highe:<t respect. 

A. H. BELLOWS, S, t . 
GEORGE VV ALKER, cere anes. 

WILLIAM P. WHEELER, Prrsident. 
WILL1Al\'l L. FOSTER, Vice-President. 

PROCEEDINGS' 'IN RHODE ISLAND. 

At a meeting of the members of the Bar of the Circuit Court of the United 
States for the District of Rhode Island, holden on the 17th day of November, 
A. D. 18~~? at the United States Circuit Court Room, Albert C. Greene, of 
Providence, having been appointed Chairman, and George Turner, of New­
port, Secretary, the following resolutions were unanimously passed: . 

Resolved, That the members of this Bar det'ply lament the death of the Hon. Joseph 
Story, who fur so lIIany yean; held and udorned the oHh.:e of '1 Justice of the Supreme 
COllrt of the United States. • 

. Resolved, That, in common with the whole nation, we deplore the lo~ of his-extraor-
dinary endowments, of his profound and various learning, and of his zealous and untiring / 

• -
• 

, 
. 

'. ' 

• 

• • 

• -

, . -'" 
• 



, 

PROCEEDINGS OF PUBLIC BODIES. 641 

industry, displayed alike in his judgments and writings, which, while they have reflected 
the hig-bc:;t honor upon the Bal' anti Ju(liciary of his country, hllve estuuli:;hed for him a 
fame coextensive with the jurisprudence of the civilized \Vol'ltl, ' 

R~30l'Ved, Thut wh,itst, Il$ profe~~iol\ul mell, we, ente~tuil1 th7 P!''![ountlest respect for 
thc talent, antI lellrnll1g-, Ulltl upl'lghtliess, by wilich IllS 101lg' JutliClU1 career was illu:;­
trated, we claim, as frientls, to dwell with grateful vent'ration, anti aflectionate ardor, 
IIpun the rich graces uf his personal churacter, upon that integrity which knew no 
8tnin, that bencvulencl' which shone upon all IIIcn, whatever Illight be their fortunes 
in life, that rare Ul'bnnity and attractive gcntleness which lent so deep a charm to all 
his intcl'COUl'Stl with the Har, lind with sudety, 

Re.Yo!verl, That we are grateful to Heu\'en, that this pure and Icorned minister of 
Justictl was spal'ed to the world so long, and that we rejoice to think that his un:;ur­
passed learning', ill almo:;t e\'ery branch of the la w, is destined to shed its light to the 
1Il0st distant times upon every land, which is the auode uf civilization and freedom, 
R~solvr:", 'rlmt the District Attomer be request cd to eOllllllllnicde the:se rCl;olutions to 

the Honorable Circuit Court, lit the opening of the terhl, and to ask that thev may be 
entered on the journal of the COIll't, nntllhnt It copy of the ::lame, signed by tile Chair­
mUll, be transmitted to thc family of the de(!cu:scd. 

. A, C. GREENE, Chairman, 

PROCEEDINGS IN NEW YORK. 

At the opening of the Assistant Vice-Chancellor's Court in New York on Fri­
day, the death of Judge StOl'y was announced by Mr, George \Yood, and on his 
motion, after some appropdate remarks by the Assistant Vice-Chancellor, the 
Court was adjourned as a tribute to the memory of the deceased. 

In the United States Circuit Court in the same city, B, F. Butler, Esq., District 
Attorney, made a similar motion to the above, and after some appropriate remarks 
by Judge Nelson, that Court was also adjourned. In both Courts it was directed 
that the motion and order be entered on the minutes, 

, 

, 

, PROCEEDn .. "rts IN PENNSYLVANIA. 

United States District COUl·t September 13th, 1845. 

Before Judge RANDALL. 

After the transaction of some unimportant business this morning, the Hon. 
Thomas M. Petit, United States District Attorney, announced the death. ,Judge 
Story, of the Supreme Court, and moved that the usual testimonies of respect 
!!hould be awarded to the memory of that distinguished jurist. 

Mr. Petit's remarks on this occasion were exceedingly appropriate, and were 
listened to with profound attention by the Bench alld Bar. He said "It is my 
melancholy duty to announce the death of the Hon. JOSEPH STORY, one of th~· 
Justices of the Supreme Court of the United States. The tribute, by theallow-, 
ap.ce of a motion for adjournment, of tho accustomed mark of respect for the 
m~IIlQry of one who had occupied so high a judicial sta.~ion under the Federal 
Const~tution, I am sure this Court will most readily award. • But though such a 
step is peculiarly appropriate, yet OIl , this occasion I may be indulged in making 
the remark that any merely formal expression' of esteem and veneration would faJl, 
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immeasurably short of doing justice to the feelings of this Bar and of this commu­
nity. Mr. Just!ce Story was so distinguished ror eminent ability, for extraordinary 
learning, for npright feelings, and dignified deportment in his great office, that his 
death will be lamented ns a llationalloss. His elegant accomplishments in general 
literature, his profound acquiremen1s in the standing of his profession, his vigorous 
powers of just discrimination, his aml,Ie experience in the performance of important 
officbI duty, all conspired to confcr a lustre even upon the first judicial tribunal of 
our country, and contributed in a high degree to enlarge and define the limits, and 
to increase and extend the usefulness nnd reputation of the science of jurispru. 
dence. 

:: It is in relation to his character and sel'Yices ns a Judge, that in this place, we 
arJ more directly called upon to speak; but his untiring industry and uncommon 
conditioIl, his fine taste and correct judgment were brought most powerfully and 
successfully into requisition, in a series of works, which have attracted the ntten· 
tion of Europe, as well as of +,his entire Union, and which, independently of the 
labors of a long judicial life, would have won for the author the highest rank, 
reputation and authority, as an expounder of the law. 

"'While, then, the profession and the country will nndoubtedly manifest in 
proper modes the just and full sense which is entertained of the loss they have 
sustained, I beg leave here to move that in token of respect for the memory of so 
great a Judge, the public business be now suspended, and that the Court stand 
adjourned till Monday ncxt." 

The motion was granted by Judge Randall, with a few appropriate observa­
tions, Ilnd the Court thereupon adjourned. 

, 

PROCEEDINGS L..,- TENNESSEE. 

" September 22d, 1845.--
. , 

The Circuit Court of the United States for the Middle District of Tennessee 
met pursuant to adjournment; present the Hon. John Catron and the Hon • 

• 

Morgan W. Brown. After the record was read and signed, Francis B. Fogg, 
Esq., announced to the Court the in~llig~nce of the death of the, Hon. Joseph 

, 

Story, and presented the proceedings of the Bar in a. speech of some minutes, 
expressive of the high respect which was universally -entertained for the deceased 
by his countrymen, the deep obligations which the Bar were under for his labors 
in the walks of their profession, by which, a. reputation had been gaiued by the 
illustrious. deceased, solid and lasting as it was bright and· glorious, the service 
which he had rendered in the high judicial office where so long he faithfully and 
impartially administered the laws of his country, his contributions to the cause of 
letters, and, above all, the impartiality, firillness, andintegnty. which distinguished 
his, public, and the kindness and beneyolence which graced' his private conduct. 
Tll,which t.he Hon; John Catron made the following reply: , 

, 

, The Court has heard with de'ep feelings· of ' sorrow the' announceDlent, of the 
melancholy event which lias called forth the resolutions read at the Bar. ,Although 

'. . 
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nn eyent in the course of nature, yet it has come upon us unexpectedly, nor could 
it have lessened the profound regret we feel, had it been less sudden. One is 
taken from amongst us who, for more than the third of a century, has occupied 
one of the highest places in the judicinry of the country, and whose genius and 
lenrning had won for him a reputation both high and lustrous; and whl)se judicial 
opinions and writings had made their author so well known to the American Bar, 
thnt he stood in the relation of a personal acquaintance to its members; and had 
mnde his name not only familiar to the body of the people of his own country, but 
to the professional and enlightened men of the civilized world. To some of us he 
was well known in the relations of social life, in which he was eminent for ,his 
entertaining and agreeable qualities. 

That a deep sense of sorrow shoulrl be felt when one thus virtuous and accom­
plished is !ltricken down by death, is in accordance with the best feelings of our 
nature j and that an expression of those feelings, and a just tribute of regard for 
the deceased should,be preserved on the records of the courts of justice of which 
he was so high an ornament, is most proper. 

We therefore order the resolutions to be entered of record, and that the Court 
adjourn for the day. 

The Court then adjourned. 
, September 22d, 1845. 

The Circuit Court of the county of Davidson met pursuant to atljournment, the 
lion. Thomas Maney presiding, and after the record was read and signed, Francis 
B. Fogg, Esq., presented the proceedings of the members of the Bar relative to 
the death of the Hon. Joseph Story, and requested that they be entered on the 
minutes of the Court. 

The Court ordered that the proceedings be entered upon the minutes of the 
Court, and then adjourned. 

------

PROCEEDINGS IN LOUISIANA. 
, 

Circuit Court oft/te United StatES, FijtlL Judicial Circuit, District oj Louisiana, 
, 

.' New Orleans, November ad, 1845. 

The Hon. THEODORE H. MCCALEB, presiding. 

On the opening of the Court this morning at 10 o'clock, A. M., E. Warren 

Moise, Esq., rose, and after a few eloquent and appropriate remarks, moved 

an adjournment of the Court, as a tribute of respect to the memory of the 

late Mr. Justice Story. This motion was seconded by Mr. C. Roselius, Esq., 

late Attorney-General of this State. In granting the, motion, his Honor, 

Judge McCaleb, ma.de the following remarks: \ 

In yieiding, as I do, a ready compliance with the motion which has just been 
-- made, I shall, I trust, be excused for making a few remarks. 

I am not so presumptuous as to imagine tliat I can add any thing to the praise 
so justly merited, which has already been bestowed upon the ,character of hjm 
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whose memory it is the object of the motion to honor. The duty of portl'oying 
the character and recounting tho services of Mr. Justice Story, has already dovolvcd 
upon those, who, from intellectual superiority, and from long personal acquuint­
ance with his character, wel'e pcculiarly well qualified to perform it. It is my 
wish simply, that on the present occasion, the sent.iments of admiration and grati­
:tude for the long and signal s~rvices of the great jurist, expressed in such eloquent 
.and pathetic terms by his immediate neighbors and fl'iends, may find in our bosoms 
.11 cordial response. Though far from the scene of his active and zealous efforts to 
advance tho great interests of thp. science in which he was so long known and 
l'ecognized as one of the ablest preceptors, we have, as Americans, been equally 
sharers in tho benefits which his unequallcd labors have diffused over our vast 
Union. 

It is peculiarly fit and proper that the Bench and the Bar, throughout our 
widely extended country, should do honor to the memory of Mr. Justice Story. 

They are daily and hourly constrained to acknowledge the obligations under 
which he placed them, by the prodigal liberality with which he has everywhere 
di~pensed the inexhaustible treasure of his great intellect;· and it is impossiblo for 
those of us who are called to minister at the nItar of justice within the range of 
federal jurisdiction, adequately to express the gratitude we must ever fcel for the 
benefits which his'. ":chless assiduity, through a long life, has conferred on every 
branch of legal SI :" .. e. It is a source of pride to us as Americons to know that 
his opinions nt.!r· 1 as authority before the highest common law tribunals of 
England. He has long since, in admiralty law, taken his place with Stowell, 
Tenterden, and Robinson, who haye shed so much light upon this particular 
branch of jurisprudencp,: As a Chancellor, he will descend to posterity in the 
"glorious company" of a Loughborough, an Eldon, a Cottenham, a Brougham, 
and a Lyndhurst, eminent among all, inferior to none. While we express the 
solemn conviction that his place cannot soon be supplied even from our wir .lly 
extended country, rich as it may be, and as it undo~htedly is, in intelleetual great­
ness and legal learning, let us hope that those .who are called to minister tlt the 
altars of justice, while they cannot expect to equal him in his comet-like velocity, 
will strive at least to imbibe his wisdom, and follow in the luminous "track of his 

• 

fiery car." • . '. • 

Upon the conclusion of 1I.e above remarks from the Judge, Isaac T. Preston, 
Esq., Attorney-General of the State, moved that the motion made by Mr. Moise, 
with the accompanying remarks of the Judge, be spread upon the record: and that 
the same be published. The Court then immediately adjourned until to·morrow 
morning at 10 o'clock, A. M . 

• 

PROCEEDL.,,{GS IN MISSISSIPPI. 

. Jackson, November 5th, 1845. 
The members of the Bar in attendance upon the Circuit Court of the United 

States for the Southern District of Mississippi, assembled in tho Court room of 
th('Capitol, for the purpose of rendering a tribute ofrespect to the memory of the 

" 
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Hon. Joseph Story, late an associate Justice of the Supreme Court of the Unite(l 
States. 

On motion, the Hon. Samuel J. Gholsou, Judge of the Southern and Northern < 

Districts of Mississippi, was called to the Chair,. aud A. Hutchinson, Esq., 
appointed Secretary. 

Danicll\fayes, Esq., moved that a committee of three be appointed to prepare 
and report appropriate resolutions at an adjourned meeting to be held at five, P. M. 
on Saturday next; and Messrs. Samuel S. Boyd, Daniel Mayes, and H. T. Ellett, 
Esqrs., being appointed thb committee, the meeting adjourned accordingly. 

Saturday, November 8th, 1845 .. The meeting met pursuant to the adjournment. 

- . 

The committee, by Samuel S. Boyd, ~~q,,_their Chairman;-repor-ted-the~--
-

following resolutions, which were unanimously adopted: -

1. Resolverl, That the Bar of the ·Federal Court, in Mississippi, hay£, ·heard with pro· 
found grief of the death of Judge Story, late an associate JustICe of the Supreme Court 
of the U uited States. 

2. R~solverl. That the community and country at large share in the sentiment and 
sympathies of the Bar on this great bereavement. He was raised to a seat on the Bench 
of our highest tribunal before he had passed the middle term of life. Placed thus in 
trying proximity to' Marshall, Johnson, Washinaton, and Livingston, he soon gave . 
evidence that those great founders of our National Juritlprudence had received an equal 
by their side!. From that moment his career was one of 'pro~ress, and the highest pinna­
cles 9f the profession, hitherto reached, were but haltmg places in his upward path. 
Thet'e was no de!partment of the law, either of our own or other lands, of ancient or 
modern times, which he Jid not compass. As familiar with Justinian as with Coke, the 
libraries ano adjudications of evCl'y nation, having organized tribunalS

i 
were carefully 

examined, and made to increase the unexam{'led riches of his lega learning. He 
attained in his own person, whatever of distinctIOn the greatest jurists and magistrates 
have separately achieved, in theil' selected and favorite fields oflabor and renown. 

Not inf('rior to Coke in a knowledge of the ancient common law j superior to Mans-
field in the application of its principles to the new circumstances and combinations-o~ 
social life and the commercial world; unsurpassed by Stowell in the decisions of the -, 
Prize and Admiralty Courts; he went beyond Eldon in the ample stores of his Equity 
learning, and in the exactness and comprehensiveness of his EqUity decrees. And to all 
this was superadded such an affluence of acquirement, such a copiousness of language 
and illustration, that he may be truly said to have filled his adjudications with as much 
of legal science as the matter and space would allow, and to have stated them in terms 
of as much eloquence as the severity of the subject would bear. 

In administration from the Bench, he exhibited the hest. example in legal history, of 
dignity without as/>umption, gravity without prete!nce, tact without cunning or partiality, 
courtesy: and urbanity without condescensioll, readiness without pertness or presum.p-
tion., and industry that knew no'limit but in t4e perfect mastery and exhaustion of hIS 
subject.. ' 

3. Re8olverl, That the republic of letters has sustained a loss in the death of Judge 
Story, scarcely inferior to that which has covered the Bar with grief. As ar" author, he 
had not only surpassed almost every living name, in the variety and extent of his legal 
writings, but in U1~ more attractive departments of general hteraturc:}, his labors were 
eXlcnsive and liis success dil:!tinguished. He'will ever be regarded as the most accom-
plished of scholars and writers, and the most copious, elegant and profound of com-
mentators. ' 

In the chair of the professor, he exhibited, in rare combination, unexampled stores of 
legal science, coupled with ·all that is classical and refined in acquirement. He made 
the law attractive in its driest divisions, and shed about it a grace and elegance thl,lt 
charmed the pupil, and inspired ,him with all the enthusiasm of his teacher. He left 
nothi~untollched, ant! there was nothing unfinished in his lecture. 

4. Re&olvea. That while we are filled with gratitl,lde to Providence, for the goodly 
length of days which was allotted to him on earth, we cannot cease to deplore the loss 
to society arid manicind of so bright and ljign~l an example. Without stain or reproach, 
fulfilling all the relations of life, exact in all his dealings, just in all his intercourse, 'he 
exhibited the most attractive model.of the. citizen and the. mono His ,social ~u.ali\iea 
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were nearly without parallel. Full of the most exuherant vivacity; of the rl1re~t con. 
versational powers; of the kirll.lliest nature; his wit and humor wilhout irony or ~arcasm 
his cheerfulness and IOl}uacity were contllgiou!!1, but lIever light or frivolous. His cOlln~ , 
ten,anee was, the i~ldex of his soul, it ~Io~ed with benignity; his I(;>o\;: ,was a perpetual 
smile, and IllS Sill lIe a perpetual benedlCtlOll. And thiS rare combmatlon of'all ti -: is 
great and good in man, was hallowed Ilnd crowned, and rendered wellnigh divine by 
the sacred influences of a Christian belief and a Christian practice. ' 

5. E '(lived, That the foregoing resolutions be presented to the Circuit Court, now in 
session, with the request that- thev be ~pread upon the lecol'lls, as a perpetual memorial 
of our aflcctionate regard for the rHemory of the decem:ed. 

6. R':so,"ved, That tim proccedings 01 this meeting be published in the newspapers 
printed in this city. 

And then the meeting adjourned. 

A. HUTCHINSON, Secretary. 
S. J. GHOLSON, Chairman. 

-------,-

PROCEEDINGS OF THE (JORPORATION OF llARYARD UNIY:ZRBITY. 

At a meeting of the President and Fellows of Harvard College, upon 
special notice, on Thursday, the 11 th day of September, 1845:-

Being informed of the decease of our late associate, the Hon. JOSEPH 
STORY, which took place at his late residence in Cambridge, last evening, 
Wednesday, 10th September, instant, and a special meeting having now 
been called to take the same into consideration, it is thereupon 

&solced, That we have received with feelings of pro round sorrow, intelligence of the 
decease of our late beloved and IllOst respel,ted a:;sociate, the Hon. JOSEPH STORY, the 
oldest memher of this Board. Whilst he "nay be more exten~ively known abroad as an 
eminent civilian, as the senicr Judge of 11m highest judicial tribunal of the Union; here, 
and to us, he was more intimately known, lind thoroughly appreciated, in daily inter· 
cour:;e, as an ardcnt and sincere fdend of this College, always zealous in his cooperation 
with others in promoting its honor and prosperity, e\"er active in devising and ext:cuting 
mea:!ure:c' to promote its highest usefulnes:;, by the cultivation and ditlusion of sOImd 
learning in aIL departments, through the whole community, a friend, on whose energy, 
zeal, and firmness, his associates could at all times rely, with entire confidence. 

Baolveri, That we sincerely sympathize with the bereaved widow and family of our 
deceased a;::c'ociate, in the irreparable loss which they have sustained, and this sympathy, 
we are confident, will be deeply participated in, not only by the numerous per:;onal 
friends of the deceased, but by the very large community throughout which, be was 
known and respected. . 

Resolveri, That, as an expression of our re~peci for the memory of the ileceased, and 
our sympathy in the sorrows of his afflicted family, it would have been gratifying to us 

:to attend the funeral of our associate, with the officers and members of the College, as a 
; body ; Imt having learned that a private funeral would be preferred, we eheelofully yield 
to that intimation, and will therefore attend the funeral only as individuals, and personw. 
friends of the deceased and of his family. 

Taking into view the conspicuous and influential positiqn held by our . -
.' deceased associate, in this College, both as a member of this Board, apJ .\S-

the head of the Law School, now so important a. department ot' the Uw.ver­
.sity, and considering how deep an iroprc3ion the loss of such a man, under 
such circumstances, is fitted to make upon the hearts and minds, not only'of 
.the law students immediately u!lder his care, but of all the officers and 
members of the University, and that it seems alike required by :: just respect 
for the memory of the deceased, and a proper regard for the feelings of tIL 
Jiving, that the event be duly commemorated by the College, by a. solemn 
·and appropriate service, adapted to the occasion, thereforo 
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~e30h'erl, That a time bc set apart. as so?n as conveniently may be, (or snch a service,i 
WIHCh IIlny ht! nllt!lll.lt!d by all the officers, lllstructors, and mcmbers 01 the CUlll'''"!! arid 
that upon that occn~ion, Mr. GREE~LEAF, Royall Profe~or of Law, tlnduow sli~vlving 
Profe~~or in the La w School, be l'e1luested to deliver an address COllllllt!1ll0rat: 'e of the 
life alld clHlI'<lCter of the decea8ed. 

R~s.?lvctl, That the President of this Board for the time being be requested to com­
municate a copy of t1wse proceedings to the widow and family of the dcceu:;ed. 

S. A. ELiOT, Secretary pro tern . 

• 

PROCEEDINGS or TIlE LAW SCHOOL OF IIARVARD UNIVERSITY. 

At a. meeting of the members of the Law School of Harvard University, 
holden September 11th, 18-15, to take some measures relative to the decease 
of the lIon. JOSEPH STORY, late Dane Professor in that Institution, the 

-', , following resolutions were adoptod:-

Resolve.rl, That wc receive the sad intelligence of the death of Mr. Justice Story with 
the prolllUlldest sorl'ow, and that it is our duty, as well as our only satisfaction, to pay 
some tribufe of rc;;pect to the memmyof a man, whom all have regarded with admira­
tion for his brilliant powers and unequalled learning j antI whom we must ever remember 
for those pt!!'l;ollal qualities, which make us regret his death as the 10s:3 of an in:structor 
and a friend j for thosl:: generol'~ principles, and titat natural ardor, which lellt to his 
teachings the glow of conve~JliOll; for a temper equal, placable, and gentle, almost 
beyond exumple i for his aficctionate and ready sympathy; and for that open and genial 
benevolence, which made his pre8ence a tlelinht, ant! which leaves thc memory of him 
without one kind action omitted, or one\voru to be recalled. 

Resolved, That we wear crape on the leCt arm for the space of thirty days j and that 
Professor GREEN1.EAF be reqllt' r 'd",\o deliver an eulogy 011 J uoge STORY, before the 
members of the School, at such .. me as he may desiguate. 

Resolved, ThaI. II committee be appuinted to consider· and .'eport on the expediency of 
procnring a paiming, bust, :;,tatue, or other nu>'norial, of Judge S'rORY, Oil behalf of the 
Law School. . f 

Resolved. That these resolutions be communicated to the family of the deceased, with 
the expression of our sympathy for their sudden and irreparable bereavement. 

Resolved, That the:se resolutions be forwarded to the Daily Advertiser, Boston j the 
Tribune, New York; and the NutionallnteUigt!ncer, Washin!!ton. 

M. G. COBB, Secretary. 
A. BURLINGAME, President. 

• • 

- . 

PROCEEDINGS OF THE TRUSTEES OF MOUNT AUBURN CEMETERY . 
• 

At a. meeting of the Trustees of the Cemetery of Mount Auburn, held at 
• 

the office of Charles P. Curtis, Esq., on Friday, September 12th, 1845, Dr. 
Bigelow ofi~red the following resolution, which was unanimously adopted: -, -

The Trustees of Mount Auburn Cemetery, deeply affected by the event which h'ls 
taken from them their presiding head, and from society one of its most beloved and dis­
tinguishetl ornaments, are anxious that some suitable memorial should be placetl, in 
remembrance of his worth, Llpon a ::.pot which was beloved and frequented by him in 
life, and to the improvement of which he devoted much of his time and ardent interest. 

Therefore\ ~7oted, Thut the Trustees ofter to the friends and fellow citizens of the 
deceased; u place in the new Chapel now in the progress of erection at Mount AubUl n, 
for tht> reception of a marble statue of the late JOSEPH STORY, when sueh a work, 
worthy of the character of its original, shall have been completed, through the contribu-
tions of the public. ' .. 
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No. III. 

COLLECTION OF OPINIONS OF l\IY FATHER'S WRITINGS. 

'THE following Collection of extracts, from the opinions of Judges, the 
resolutions of the Bars of various Courts, articles in reviews, addresses and 

text-books, will serve to show the universal and enduring esteem in whie11 
these works are held. The Collection was not prepared by me. It origin­
ally appeared in the Advertising Sheet of Messrs. Little & Brown, and I 

have thought it not unworthy of preservation in a more permanent form. 

GEXERAL NOTICES. 

CC In regarding the decea~ed [l\fr. Justice Story] as an author, jurisprudence 
mourns one of her greatest sons, one of the greatest not only among those of 
his own age, but in the long succession of ages, whose fame has become a fami­
liar word in all lands where the law is taught as a science, w~.ose works have been 
translated and commented on in several of the classical languages of the Euro­
pean Continent, and have been received as authorities throughout the civilized 
world. It was his lot, while yet alive, to receive as from a distant posterity, the 
tribute of foreign nations to his exalted merit as a jurist." From the Resolutions of 
the Suffolk Bar, offered by lIon. D(tniel Webster. 

• 

Ie I think all the treatises of my friend Story are, upon the whole, the most 
finished and perfect of their kind, to be met with in any language, foreign or 
dcmestic; aud for learuing, industry, and talent, he iR the most extraordinary 
jurist of the age." Extract from a letter of Chancellor Kent to the editor of the Lou­
isiana Law Journal, July 31, 1841. 

"Of these works [Agency, Partnership, Bills, and Promissory Notes] it is 
enough at present to say, that they exhibit the nnabated fulnesS\of his learning, 
and bear the strong impress of his comprehensive and vigorous mi!ld. Had he 
written no others, these alone would enroll his Dame among the first legal authors 
of the age." Professor Greenleaf's Eulogy. 

o 

" We confidently recommend also to the careful study, no less of the Briclsh 
than of the American legists, the' Commentaries on the Conflict of Laws,' and 
the' Commentaries OD Equity Jurisdiction,' by the same author. As to his very 
able \.Jomment!lries 011 the American Constitntion, they, of course, will be studied 
on this side of the Atlantic; but we doubt not the bright day of unprejudiced, 

• 

" 
".' ...... ... . ... "" ~ 
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llntmmmclled, philosophical research will soon prevail much beyond these limits; 
nUll that the scholars, at least, of that noble country to which we are so closely 
a11ied 11:- varions ties, will also unite with us in :ulmiraLion, ilraise, and study of 
this work." ][0.0I/1(1/I'S Legal OlltNlles. 

"As a lawyer, a judge, a professor, he was always It jurist. ·While administer­
in~ justiee between parties, hI) sought to extract from the cause the clelll.ents of 
-future justiee, and to adyance the science of the law. lIe stamped upon his judg­
mcnts It yulne which is not restraincd to the occasions on which they were pro­
nonneetl. Unlike mere medals of curious importance to private partics only, they 
have the cUl'l'eney of the gold eoin of the republic, witH the image and supel'scrip­
tiOTl of sovel'eignty wherever they rgo, eyen in foreign lands.'~ Frail! an Address 
brfol'c tlte <P. B. Je of Ilarvard University. By Charles Sumller} Esq. Bostoll, 1840'. 

" When I think of the incalculable facilities whieh are afforded by his labors, I 
cannot but say with Racine, when speaking of Descartes, ' JltOIlS COllrolls,. mais, sans 
lui, ?lOllS lle mal'clLCriollS pas.' Besides, it is he who has inspired in many foreign 
bosoms, reluctant to perceive aught that is good in our country, a sincere homage 
to the American name. He has tUl'lled the stream of the law refiuent upon the 
ancient fountains of 'Yestminster Hall, and stranger still, he has forced the waters 
above their sources, up the unaccustomed heights of countries alien to the com­
mon law. It is he, also, who has directed from the -copious well-springs of the· 
Homan law, and from the fresher fountains of the modern continental law, a stream 
of pure and grateful waters to enrich and fertilize our domestic jurisprudence." 
From a notice of Judge Story in the Boston Daily Advertiser, by C. Sumner, Esq. 

"It is not so much the language of eulogy, as of simple truth, to say, that he died 
the most learned jurist of his age." lVestem Law Journal, Cincinnati, v. 4, p. 45. 

" He was a thorough master of every branch of the law j he sported with the 
dryest technicalities, and was equally at home with questions that severely try the 
judgment, and appeal to the highest qualities of the mind. His fame is not his 
country's alone; it is eoextensiye with the common law; it reaches every state 
where the code of Justinian is known." Law Reporter, v. 8, p. 244. 

"No magistrate and no author in any age has enriched the jurisprudence of the 
common law by so great an addition to its treasures, whether we regard his works 
in their actual amount, or the Yariety of snbjects which they treat. . . . He 

. has exhibited a depth of learning, an acuteness of discrimination, a profoundness 
of judgment, and a fertility of illustration, which, altogether, have been excelled 
by few magistrates of any age, and surpassed by none. . . . 

• 

[His treatises] "at once so simple and clear in method, that the unlearned may 
read them with the most easy and perfect comprehension of the whole matter that 
is treated, and at the same time, so copious, exact, and searching, in the analysis 
and discussion of principles and cases, as leaves nothing to be desired by the 
learned." Remarks of his HOllar Judge lVare, in ?'ep!y to tlte Resolutions of the Bar, 
pre~ented at the October Term (1845) of the Circuit Court of the United States, for the 
Jylaine District. • !) 

. 

"The Yariolls, well-digested, happily-constructed performances of Judge Story, 

" . 

• 

• 

• 
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in the lino of his profession, - . . arc a rich tl'caSUl'e for his country and for 
ci"ilized man in e,:ery region, and will be gratefully admired and cherished, as 

. long as the light and love of all good learning shall remain unextinguished." 
lIon. Jud!le Davis's remarks at the meeting of tfle Bar of the Circuit Court, for the 
District of 11fassaclltlsetts. 

• 

II A series of wOl'ks which IIll.Ye attl'll.cted the attention of Europe, as well us of 
this entire Union, which, independently of tho labors of a long judicial life, would 
have WOll for the author the highest rank, reputation and auth.'lrity as an ex­
pounder of the lnw .. " llemar1.~ of Hon. Thomas AI. Petit to the Philadelphia Bar. 

II He has surpassed almost cvery living name in the variety and cxtent of his 
legal writings." Resolutions of the Bar of the Southern District of Mississippi. 

II He explored with cxtraordinary powers of analysis the learning of the past, 
embodying and systematizing t~lOse great principlcs of jurisprudence which illus· 
trate his decisions as a Judge, awl give imperishable value to his works as an 
author." Resolutions of the Bar and Officas of the Supreme Court of the United 

, . 
States, offered by Han. John Davis, of .Massachusetts. 

II His decisions and writings have shed a light upon constitutional law and 
general jUllSPl udence, which will endure so long as civilization exists." Resol!l­
tions of the Providence Bar, offered by Hon. R. 'TV. Greene. 

"That master mind whose ycry dictu7lls the greatest lawyers have revered." 
New York Legal Observer, Y; 3, p. 364. 

"The works of Mr. Justice Story, . . . which have given to American 
jurisprudence the highest name throughout the world, and to their author everlast­
ing renown."Westcm Law Joul'Ilal, (Dec. 1847,) v. 5, p. 107 . 

"That desirable union between the respective methods of the foreign and the 
English jurists, . . - which the lamented Story has so admirably exempli­
fied." Duer on Insurance, v. I, Pre}'. p. v. 

Ie English justice admits, with frankness and candor, and with no fceling but 
that of respect and admiration, that he was of all men who have yet appeared, 
most fitted by the comprehensiveness of his mind and the Yllst extcnt and accu­
racy of his attainments, to compare the codes of nations, to trace thcir differences 
to differences of origin, climate, or religious or political institutions, ann to show, 
notwithstanding, their concurrence in those great principles upon Wllich the sys­
tem of human civilization rests." Han. Dr!lliel Webster, Pre}'. 3 Story's Rep. p. ix. 

".Mr. Justice Story has, in a. series of valuable publications, not only enriched 
the library, but enlargeJ. the horizon of the American lawyer. He has most fully 
verified by his success, an opinion we have long cherished, as to the superiority of 
the civilians, and those nourished in their conversation, as elementary writers, oyer 
the lawyers trained for practice in England." Han. H. S. Legare. New York 
Review, vol. 5, p. 286. 

" The first five of these contracts, Agency, Bailments, Bills of Exchange, Pro­
missory Notes and Partnership, are made the subjects of as many distinct ele· 
mentll!'Y treatises by that indefatigable,lclllned and experienced jurist, Mr. Jus-
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(icc Story. We havo been for some time familial' with them, and cnn confidently 
recommend them to the student as better adapted for his purposes, and .indeed for 
those of prnctitioncrs, "than any others which we are aware of being extant." 
lVatren's Law Stlldies, 2d ed. p. i59.. LOlldoll, 1845. 

c: The profession of this ancl every other country has had the advantage of be­
coming acquainted with the admirable Commentaries on the law of Bailments, 
Partnership, Agency, Bills of Exchan~e and Promissory Notes. [Dr. Story] has 
conferred the greatest benefits on the jurisprudence of every country, by the ten­
dency of his writings to promote the most udvantageous study, und the most sound 
and useful application of it." Burge's COlIZmentaries on Suret.lJship. London, Pref. 

• p. IV. 

" It is no mean honor to America, that her schools of jurisprudence have pro­
duced two of the first writers, and most esteemed legal authorities of this century; 
the great and good man [Judge Story] w~lO has just been taken from us, and his 
worthy and eminent associate, the Professor Greenleaf. Upon the existing law of 
Contracts and the law of Evidence, more light has shone from the new world than 
from all the lawyers who adorn the Courts of Europe." Lazo jJfagazine, London, 
vol. 34, p. 350. 

"It l Prof. Story's Inaugural Discourse] conveys a very high opinion of tho 
author's rdlilitics, both usa lawyer and a scholar, and presents an elegant ancl com­
prehensive view of the rise and progress of the English law." Spectator, (London,) 

• 

1836. 
• 

" The name of Story has shed so much lustre on the jurisprudence of hiS! ovm 
conntry, and that of Europe, that I can never aucquately express my share of the 
obligations he has conferred on both. Our judges cite him with language show­
ing their high respect for his talents and learning. I have found in his writings 

• 

more to satisfy minute inquiries, and impart the fullest information, than I have 
ever met with any' where else." From a letter of William BUI-ge, Esq., Q. C., to 
Professor Greenleaf, April 1, 1843. 

"The system of subdivided study and labor may produce a Campbell, it could 
not produce a Pennefather; it may produce a Pollock, it could not produce a. 
Robertson j it may produce a Follett, it could not produce a Berryer; it may pro­

duce a Sugden, it could not produce 3 Story i it may produce a 'Yilde, it could 
not produce a vYebster or a Guizot." Fraser's jJfagazille, August, 1844 • 

• 

"Mr. Justice Story, whose treatises, both on equity and law, evince sneh lumin-
ous and philosophical resJurehes, and are written in such a high moral tone, and 
with such peculiar felicity of thought and expression, that in England they haye 

taken their place in the first rank of law classics." A. Treatise on the AdllZissibilit,1J 
oj Confessions, s'c., by H. H. Joy, Esq., (Pret': p. vi.) Dublin, 1842. 

"His legal reputl\t~OIl in America rests, perhaps, upon a work little known in 
this country, his Commentaries upon the Constitution of the United States. 
This was followed, within a few months, by his Commentaries on the ·Conflict of 
Laws, and preceded by his admirable work on Bailments. These wo~ks, followed 
between 1833 and his death by treatises on the law of Principal and Agent, Bills 

• 

• 

• , 

• 

• 



652 APPENDIX • 
• 

• 

of Exchange and PI'omissory Notes, Equity Jurisprudence and Equity Pleading, 
hlwe, from their fulness, their research, their candor, and the comprehensiY')ness 
which characterizes them, placed the name of Professor Story in the yery first 
rank of the lcgal authors of the age." Leite/'s on the Present State oj Legal Educa­
tion, ~·c., by H. H. Joy, Esq., (Dublin alld London, 1847,) p. 125. 

"! Justice Story's books certainly rank as high, 01' highet· than any other 
books ~ \iat we haye." lb. p. 126. 

" Lord Campbell, speaking of American as compared with English jurists, says, 
'I really hal'dly know any name which we can so much boast of, as the Americans 

• 

may that of Professor Story, and CIHlneellor Kent, find others of very great dis-
• 

tinction.''' Joy's Letters on Legal Education, p. 124. 

"He may not improperly he called the first legal author of his time." Law 
Review, (London,) v. 3, 245. 

"In fluency of language, in countenance, and in amiableness of character, he 
strikingly resembled Alexander Von Humboldt. His ability is shown by the text­
books on almost aU brnnches of the law, published since his appoi tmcnt to the 
professorship, which are classic in England, where they are cited as authorities." 
Trallslatedfrom the Conversations Lexicon" del' Gegenwarl," (Leipsic,) Art. Story. 

,: GI'eater than any law writer of whieh England can boast, or wlich "he can 
bring forward, since the days of Blackstone." Lord Campbell's Speech in the House 

. oj Lords, April 7, 1843. 

"I have long known and respected your learned countryman, as one who does 
the greatest honor to his double country, I mt:an to America and to Jurispru­
dence." Translation of part oj a Zettm' from Savigll!J to Theodore S. Fay, Esq. 

"Mr. Justice Story has established an enduring reputation amongst the lawyers 
of all countries by his Commentaries on the Conflict of Laws; whilst his works 
on Bailments and Eql1ity are already exercising a fOi'midable degree of rivalry 
with the best British books on these suhjects." London Quarterly Review, (Dec. 
1840,) v. 67, p. 32. ';' . 

"There is scarcely a country possessing any thing like a system of jurispru­
dence in which his name and his wdtings are not known and respected; and his 
judicial career obtained for him ::t reputiltion which extended because it exercised 
an influence, beyond the limits of his own country. But in no part of the world 
were his learning and his attainments more highly appreciated than in England. 
His writings were placed in the libraries of our Inns of Court; they have been 
considered the most safe, as well as ~e most useful guides, in enabling the stuuent 
and the ad vocate to acquire the best accurate information OIl those great questions 

• 

of commercial and international law, of which they treat .. ' .His writings were con-
tinually cited from the Benches of our Courts of Law and Equity, in terms of the 
highest approbation. . . . [His treatises] will contribute to restore the law of 
England to its former-rank as a science which is to be studied, with It view of stor­
ing the mind with great principles, anrl will rescue it from its present reproach.n 
Law ReL'iew, London, Y. 3, pp. 377, 378. 

" I survey ,vith increased ustonishment your extensive, minute, exaet and fami-
• 

• 

• 

• 



• 
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linr knowle(lge of English legal writers in every dellnrtment of the Inw. A similar 
testimony to your judicial learning, I make no doubt, would be afforded by the 
lawyers of :b'l'ance and Germany, and we should all concur in placing you at the 
head of the jurists of the present age." Extract from a hUcr of Lord Campbell to 
Mr. Justice Story, Sept. 29,1842, quoted in Sumner's q). B. Je Oration. 

" Amcrica has lost one of her greatest men in the person of the celebrated jurist, 
Judge Story, who died at Boston on the loth of September last. Judge Story is 
well known, not ill England only, but in every part of Europe, by his Commenta­
ries on the Constitution of the United States, his Treatise on the Conflict of I,aws, 

• 

aml other legal works of the highest reputation." London Spectator, Ociobe1' 18th, 
1845. 

"This opinion" [Peters v. lVarren Ins. Co. 3 Sumner, R. 389, where he dis­
sented from the case of DeL'aux Y. Salvador, 4, Adolph. & El. 420,1 "will at least 
neutralize the effect of the English decision, and induce any of their Courts to con­
shIer the question an open one." Extract from a leitel- oj Lord Denmall, CMef 
.Tustice of the COllrt of Qlleen's Benell, to C. Slllllllel', Esq. 

__ It That eminent American jurist, Mr. Justice Story, himself one of the most 
elahorate and sllecessfulleglll.writers of his age, and whose works are continually 

" " , "" 

cited by both Bench and Bar in their country, [and] with the utmost respect in this 
country." Blackwood's Edinbttrglt ~[aga::il!e, (Feb. 1847,) vol. 61, p. 144. 

" " 

"A disting~ishe(l foreign jurist." Vice-Gllallc. TIT(qram's Points in the Law of 
Discover.lf, Adv. vii. 2d Ed. London, 18-10. 

" • 

"The most renowned of these Judges [of the Supreme Court of the United 
States) is Joseph Story." Das Veift.lSStlngs Rccltt der Vereini!Jten Staaten Nord 
America's, naclt James Kellt, by Dr. Bissing. , 

" 

A glance at the English Reports will make it evident that the works of 1\:[1'. 

Justice Story arc fr.miliarly and favombly known to all the Courts. Two in­
stances, in which they were cited with marked rcspect, have been already noticed. 

?tfr. Dampier, in a very celebrated argumcnt to the House of Lords, observes: 
"The suhject is ably treated by Mr. Justice Story. To his remarks the House 
mn.y with propriety be referred." Birltdtistle v. llardill, 7 C1. &; Fin. R. pp. 910, 

911. 

Lord Cottenham remarks, that the authorities on a novel point in international 
law, "arc well collected and observed upon by Dr. Story." Johnstone v. Beattie, 
10 CI. & Fin. R. p. 116. 

The Attorney-General cites Chnncellor Kent and Mr. Justice Story as "tw6 
most eminent lawyers." Queen v. Millis, 10 C1. & Fin. R. 546 . 

"I cannot refrain from asking your Lordships to consider how tbis subject has 
been viewed by our brethren in the United States of America. They cnrried the 
common law of England along with them, and jurisprudence is the department of 
human knowledge; to wbieh, as pointed out by Burke, they have chiefly devoted 
themselves, nnd in whiGh they have chiefly excelled. 'l'heir two greatest legal 

VOL. II. 51} 
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.luminaries are Chan. Kent nnd Prof. Story." S. C. Opinion of Lord Campbell, 
10 C1. & J!'in. R. 777. 

IC The Court took time to consider the case, which was argued very ably a few 
days ago, not from any doubt we felt at the time, but from a desire to examine 
certain authorities, to which we were referred, in American text writers." Opinioll 
(prolloullced by Parke, B.) in VliCl"boom v. Clwpman, 13 Mees. & W. R. 233. The 
case was then decided in conformity with !vIr. Justice Story's note to Abbott on 
Shipping, p. 329. . 

• • 

The case of Ilall v. Smith, 1 Barn. & Cresw. R. 407, was overruled by the 
Court of Exchequer in conformity to an opinion expressed in Story 011 Partnership, 
sec. 143. See in re Clarke et al. 1 Phillips, Chanco Rep. 562 ; Ex parte, Buckley, 
in "e Clarke, 14 Mecs. & Welsb. 473. 

Mr. Justice Story's works nrc referrcd to as authorities in the following English 

cases: Clad.; v. Mullick, 3 Moore's P. C. Rep. 258; Dow1l7nan V. lVilliams, 7 A. & 
E. 107; King V. Simmons, 7 A. & E. 299; Hal'rison V. Ruscoe, 15 Mees. & Welsb. 
234; Rawlinson v. Clark, Ibid. 298; Wilders v. Stevens, Ibid. 210; Brown v. Wil· 

-kinson, Ibid. 395 j Chappell V. Parday, 14 Ibid. 308; Ormrod v. Huth, Ibid. 661 ; 
Catherwood V. Caslon, 13 Ibid, 263 j Franklin v. Neate, Ibid. 482, 483 j Acton v. 
Blundell, 12 Ibid. 350; ]Ilackersy v. Riunsays, 9 C1. & Fin. 834; Fergusson V. Fyffe, 
8 Ibid. 134 j Drake V. Attorne.Ij·GellcraZ, 10 Ibid. 277; Grant v. Hunt, 2 M. G. & 
Sc. 51 j Cooper V. TVillomatt, Ibid. 681 j Countess oj Dalhousie v. lJ1cDollall,7 OJ. & 

Fin. 823, 824, 831, 832; J.lftllll"O v. "frlunro, Ibid. 866 j Wilson v. Tumman, 6 Man. 
& Gran. 240 j Cole V. Green, Ibid. 892; Stewart v. Stewalt, 6 Cl. & Fin. 949 . 

• 

• 

• 

Commenta1'ies on the Constitution of the United States, with a PreH· 
minary Review of tlte. Constitutional History of tIle Colonies and 

• 

States before tIle .Adoption of tlte Constitution. 3 V018. 8vo. Bos-
ton, 1833. The Same, abridged by tlte .Author. 8vo. Bosto:l. 
1833. 

• 

" This great work • . • admirable alike for its depth of research, its spiriitll illus-
• 

. trations, and its treasures of political wisdom, has accomplished all, in this department, 
which the friends of constitutional law and liberty could desire." Prof. Greenleaf'S 
Eulo[.y. 

We know not that we could point to an individual better qualified for the task than 
the author of these' Commentaries.' His habits of severe study, and accurate investiJ· 
gation tind comparison of written instruments, and his long official experience in the 
examination of legal and constitutional questions, with a powerful and penetrating 
mind, give a value to his labors which few commentators could receive or claim. 

"The Commentaries are themselves a review of the constitution. • • • The 
Judge takes not a step without feeling that his ground is firm and his way marked by 
the surest guides. • . • The Commentaries contain a full, lucid, and satisfactory 
explanation of the history and principles of our government and the distribution of its 





• 

• 

• 
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"It is the province of u work, like Mr. Jnstice Story's, and by him most successfully 
administered, to place the entire learning relati\'e to the s\lbject treated, in precilscly that 
form which makcs it most intelligible and most attractive to the student, giving not all 
thut the books contain, but all that tbe magnctism of a goou mind takes up from them, 
as posse~ing the quulity in request." North Amcrican RcriclO, Jan, 18:34, v. 38, p, u3. 

ee A work of various and profonnd learning, full of the results of sound political wis­
dom, amI careful observation of the hbtory of the country." American Revicw, Nezl) 
York. 

II His work on the Constitution of the United States is one of his most eminently 
successful labors." Hon. Danic:l JVebsler, Prcf. 3 Slory's Rep. p. iv. 

"The explanation is particularly distinguished hy a homogeneousness in the mode of 
treatment, and an aCllteness of logic of the very highest grade; aml generally manifests 
a very just political feeling, and a peculiarly sonnd understanding in the conclusions. 
The examination of the opinions of others which tile author's extraordinary rending has 
enabled him to bring togcther is extremely COpiOllS, and oftentimes surprisingly 1:;triking 
and acute, The reader will seluom difier frolll the author ill opinion, or leave his dis­
cu&,ion witlll)Ut being fully satbfied. To thesc great excellencies, it has dOllbtlr.ss much 
contribul~d that the author introduces his explanation of the individual points by a full 
and highly slIccesl;ful establishment of t.he fundartlcntal principles to be followed in the 
exposition of the cOllstitlltioll, and thus obtain a sure foundation for himself and his 
render. - . , 

" 
., It would carry us too far, if we were to undertake to point out 'all the particular 

discussions and passages, in which the author has 'resolved llis problem in a particularly 
happy manner j they arc quite too many. . • . \Ve havc in this work as perfect 
and excellent a Commentary on the Norr.h American Public Law as can be prodnccd 
by deep and profound reflection, acute logic, extensive lmowledgc of the nation:!] condi­
tion and writings, and just political views. Professo,r Story, by his able and diligent 
labors, has, without doubt, done a grea~i service, not/only to his countrymen, but also, 

• 
and a still higher degree, to the Europeall publicists, among whom his work will receive 
an honorable fame, os readily awarded: as:it will be enliUl'ing." E:I:lraclfrom a ReL'iclD 
in) Prof. R. Jl.-Io/tl, of Tubingen, in the Kl'ilische Zeilschrift, q'C, , published at Heidel-

• 
berg by Professors J.l1ilLel'maier and Zachal'ice. 

" A good French translation of this Abridgment would be a service rendered to all. the 
Continent of Europe." Revue Elraugere, Paris. It has since been translated, by 
Paul Ouent, in two volumes, 8vo. 

"They contain a most comprehensivc and accurate cxposition. , • • Thev should , 

be attentively read by all who are desirous of acquiring u correct view of the original 
constitution of our American colonies," Law Review, London, iii. 375. 

"The clear and intelligent account they contain of thc political as well as jlldicia~1 
system of America." Edinburgh LrJw Journal, v. 2, p. 487. 

"It is indispensable to one who wishes to havc an exact and complete idea of the 
Federal Constitution of the United States." Revt(e Etrangere, v. 10, p. 687." 

Oommenta1'ies on 

• 

the Oonflict of Laws, Fm'eign 
3d. ed. 8vo. Boston, 1841. 

and Domestic . 
• 

This work has been reprinted in England, has been translated ioto German, and we 
are informed that a tran::;lation is now preparing into French. It has been extensively 

• 

• • 
• 

• I 

• 
, 

• • 

• 

• 

• 
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a professo, upon International Law, and we think that llC has fully performed the duty 
which he undertook. . . • 'Ye have found, upon all the matters of International 
Law, the discussions properly'reasoned and supported by authoritics." Revue Ecran­

gere, Paris. 
- ,.. 

"Particularly t~ be.reeommelldeu, therl'fore, is tbe present work of this author (the 
-

same whose excellent Commentaries Gn the Constitution of North America was noticed 
• 

in our prcceding number,) who has' a rare practical tact. • . • and at the same time 
is noted for a strict scientific cuucation, a thing rare in America." From a notice by 

_ ·1Jlilter1llaier in the Jlritische Zeitschrift, q·c., a La.1D 11fagdzine published at IJeidel­
berg, vol. 7, p. 228. 

• 
"I have repeatedly and ueliberately gone through the whole worl;: of Mr. Justice 

. __ Story, which I uecm the mo::;t comprehensive and candid in our language, relating to 
that department of the law administered so long by the Consistory Court of Edinburgh 
us the Inferior, and the Court of Session as the Grand Consistory of this Kingdom. No 
jurist can peruse it without admiration of the industry, canuor, and learning with which 

it is composed. 
" If you can attract the attention certainly merited to this work, it must be useful in 

dispelling prejuuices and exciting imitation. For .it supplies valuable information, SIIP- . -

ported by a greater body of authorities, both in opinions of the most eminent jurists, and 
in decisions of consistorial judicatures, that I have be10re seen collected in one volume." 
Extract of a lelte1' by J. l!~ergusson, Esq., lale Judge in the Gonsistorial Court of 

Scotland, and author of the work on Divorce. 0 

" Professor Story has long been known to the jurists of every country of Europe, as 
one of the few great masters of the science of jurisprudence that the world at present 

• • 
possesses, and one who has been mainly instrumental in pushing forward those legal 
reforms which have of late year~ done honor to the United States. . . . The exam­
ple of the daughter has stimulated the parent, and England has, during the last five 

• 

years, made greater advances towards perfecting her system of jurisprudence, than 
during any century of her previous history. 'Ye hail, therefore, the work of Professor 
Story, not merely on account of its intrinsic beauties, but also as a means of promoting 
an interest in the study of jurisprudence. The power with which he has balanced con· 
flicting arguments, and the learning which he has di:>played in travelling throngh the 
heavy labors of his predecessors, and extracting from them the pith of their reasonings, 
must delight every inquisitive mind, and justify us in a hope, which tllCy who peruse the 
book will not think extravagant, that the Treatise on the Conflict of Laws may prove 
the foundation in this country of a school of jurisprudence.:' Legal Exami7!J3rl (Lon­
don,) vol. 4, p. 512 . 

• 

. "Observing how little had been done in England in this department of law, the late 
Mr. Justice Story, in order to supply this want, resorted to the writings of the conti­
r ~ntal writers before mentioned, and in 1834 produced his excellent Commentaries on 

'the Conflict of Laws." Law Review, London, vol. 4, p. 3:26. 

. ce No work on international jurispru'lence merited, Oi' ever re-;eived greater praise from 
the jurists of Europe. It impressed English lawyers with the highest respec! for the 

-extensive learning of Mr. Justice Story, and the practically useful purposes to which he 
applied it. It is scarcely ever cited without a sincere encomium, either from the Bench or 
I.he Bar, on its great merits, and the obligations its learned author has conferreu on the 
profession. The feelings of respect with which his character and eminent attainments 

<were regarded: were evinced on the occasion of his expected visit to England two or 

• 
• 

• 
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vincingly tanght; and probably no one of his works has been received by the profession 
with greater tlmnkfulncss, or is more frequently consulted," Professor Greenleaf's 
Eulogy.' , 

"Olle of the very best books [Equity Jurisprudence] that has ever been writtcn in 
English upon IIny legal subjeet." Amel'z'can Ret,iew, New York. 

[E'lllity Plclldings] "in which a difficult and ubstract subject is treated with singulnr 
clearness and comprehcnsiveness." Ib; 

[Equity Jurisprudence.] CI Thc critical and elaborate learning with which every title 
of Equity is discussetl, blentling the utility of u Di!:!est with the merit of n philosophical 
treatise, must always rcntler that great work inubpensable to the la wyr.r, or the 
advanced student." Holcombe's Introduction to Equit!J Jurisprudence, Cincinnati, 
18·!t;. 

"Tho approbation of this work [Equity Jurisprudence] by the profession in this 
country and in England, is high evidence of its merit, and of the grcat learning nnu 
ability of its author. " lYlr. Justice 11IcLean's opinion in Story's E~' v. Holcombe. 

"The best text-book, by far [Equity Jnrisprudence] ever yet published on that sub­
ject." lIon. 11. S. Legare, lVelo Yori. RcviC10, v. 5, p. 287. 

"The merits on which we founu our recommendation of the work: [Equity Pleauings] 
nre the aumirable arrangement of matter, the clear statcment of the cases which are 
quotcd, and the lucid anu forcible manncr in which their bearing upon the several doc­
trines is illustrated. Thc$e arc merits of no ordinary advantage to the practical lawyerl 

and of inestimable beneJit to the stuuent." Law 11'1agazin~, London, ~lay, 1839. 

"\Ve hail the appearance of this work [E1uity Pleadings] with great pleasure. The 
name of its distinguished author vonches for the ability of its execution; and on no sub­
ject, could he have more usefully employed himself than that whieh he has selccteu. ' 
There is one unusual and interesting circumstance connected with this treatise: It 
contains an attempt, (the first of which we arc aware,) to show that the abilities of a 
transatlantic lawyer may be maue .wailable in England; not mrrely in the eluciuation 
of genernl principles, but in the explanation of practical·details. Here is a treatise upon 
pleading, written in America, and intended as a work of reference, not merely for the 
American, bllt for the English pleader. This is a hold experiment; :still, such are the 
merits of the work, that we venture to say it will pro\"e a successful one. 

"It was not onr intention to present our reauers with a detailed account of this 
treatise. It contains a thorough invc:stigation of the systel1~ of Equity Pleading, its 
principles and practice. The author has never lost sight of the former, while examin­
ing the minutice of the latter, a task on which he has bestowed a degree of labor which 
it is really impossible to consider without astonishment. Numbers of books are cited in 
this treatise, the circulation of which, we had thought, was confined to Lonuon, but 
which he has e\·iuently perused, compared, and criticized with thc greatest diligence 
and the most striking acuteness. 

"\Ve cortlially recommend the work to readers of every denomination. It is so 
writter. as to be intelligible and instructive to the mere beginner, while at the same time 
it coutains a stOl'e of learning, from which even the greatest masters of their profession 
need not be usham'ed to draw. ,\Ve should have inserted a much longer notice of it, 
were we not sure that its intrinsic merits would obtain for it a higher place in the esti­
mation of the reader, than can possibly be conlimed by the eulogium of a critic." 
Jurist, (English,) Oct. 13, 1838. ' 

, 
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CI The accurate and learned critic of English and American Law." From a .i.Yoticc 
!1t the il.,.itischc Zeitschl'iJl, .S·c., v. 8, p. 420, by 211ichaelis of 'l'llbingen. 

• 

" We "'tl'ongly recommend the entire work [Equity J uri.5pruuenee] to the p('l'usal of 
0111' reader,:. In the work upon Equity Pleadings we found an excellent nrrangement, 
a clear ~tntcmeut of l'n~e", and a satisfactory explanation of all reeei\'cd doctrincs. In 
this work, far higher qualities have oeen di~played. Maxims ~lre laid down and trucell 
ill their operation. Thc history of the jurisllietion is stated, the principles are ueyc\oped 
upon .... \·hiL'h it is maintained, and the entire eqnitable system assumes a philosophical 
ehamder, with which it has never been invested by any preceding author. The 8tudent. 
finds an easy introduction to all the principal chal'Ucteristies of equitable doctrines, and 
while he Icarus to vicw them with interest, is invited to further and mol'c accurate 
investigation." Law Magazine, (London,) v. 22, p. 61, Aug. 1839. 

-
"It has stated [the article C Eqllity' in the Encyclopedia Americana, writtP.ll by Judge 

Story] the real case much more accurately than I can find it stated in any Englbh law-
11001-:." Front a Lecture by Professor Park, of King's Collcge, London. 

[E~lllity Jurisprudcnee.] "This work enjoys in Englund, as well 'as in the United 
States, a high respect and great authority. It is a book cqually useful for its expositions 
of principles and practice." Revue Etrangel'c, Paris, v. 9, p. 200 • 

• 

[Equity Jllri~prudence.] II With the singlc exception of the Commentaries on Equity, 
we have, in fuct, no work of authol'ity which pretends to dcfine the variolls duties and 
powers of the highest and most important branch of our municipal institutions." Jurist, 
(EI/glish) v. 3, p. 728 . 

• 

• 

Commentaries on the Law of Bailments, with lllustrai'ions from the 
Oivil and t7w Foreign Law. 4th ed. 8vo .. Boston, 1846. 

II In ollr Introductory Lecture on the Roman or Civil Law, we hall occasion to advert 
to this ad:nirablc work of Mr. Justice Story, an author always learned, perspicuous, 
elementary, and thorough, qllem appel/assc, lalldassc est. 'We therc perceive the 
riches of a highly cultivated and embellished mind, gratefully returning to the abundant 
fountain of the Roman Law a portion of its borrowed wisdom, and paying the most 

• 

willing homage to the exalted merit of Justinian, of Pothier, Domat, Vinnius, Heiuec-
dus, and others." l1q[fman's Legal Outlincs, ....... 1: p. 419. 

" I would strongly recommend that volume to the studcnt, who wishes to puraue more 
extensively than the plan of the present lecture pcrmitted, the refined distinctions and 
practical illustrations which accompany this branch of the law. I have availed myself 
of the lights whieh that work has aflbrded, and the confidence which it has inspired, 
while engaged ill the revision of my own more brief and imperfect SUf\·ey of the sub­
ject. This excellent treatise is the most learned and the most complete of any that we 
have on the doctrine of bailment. It aims to lay down all the principles appertaining to 
the subject, both in the civil, the foreign, the English, and the American law, with entire 
accuracy j and I beg leave to say, after a thorough examination of the work, that in my 
humble judgment, it has succeeded to an eminent degree." Kent's Comm. v. 2, p. 611. 

"Every thing regarding this subject which is really valuable, in either system, may be 
found in this work. The plan and execution of it deserve the highest commendation. 
l~ is a' book which, from its intrinsic merit, and preeminent utility, will readily find its 
way into the library of every accomplished, practical lawyer, and for its various learning . 

• 

, 
• 

• 
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and sound doctrines, will be read and admired by every learned jurist.:! American 
Jurist, (.Tan. 1832,) v. 7, p. 202. 

"He has embraced the whole of the Common Law of Bailments ill the most complete 
and methodical manner, antI has shed n uright light O\'cr the entire subject. Nor is this 
all. Hc has embodied in his work a luminons eommentarvon thc ch'i! It"v in relation 

• 

to the doctrine of Bailments, and on the derh'ative codes of France, Germany, Spain, 
and Scotland." American MOllt!tiy Revielc, (April, ]832,) v. 1, p. 334. 

[This treatise] "contains not only all the cOlllmon law learning upon this subje'~f, but 
all that is valuable and important in the wl'itings of the civilians." American Ret-iew, 
lVe1/) York. 

er Once 1110re we have the advantage of a very luminous work by Mr. Justice Story. 
In it he combines the two princip[ll characteristics of English and foreign treatises. 
Like the foreigner he illquires deeply into the several branches of the subject, and not 
content with stating what thc law is, he adds the reasons on which it has been esta­
blished. Like our own treatises, his work contains thc rules, 'which are to be gathere.d. 
from the several decisions, stated with neatuess and precbion, and cusily referred to 
under their several appropriate hcads." Law ll-fagazine, (London,) .May, 1840. 

Ie All who have studied the Commentaries, the admirable Commentaries, of this 
iIIustriolls American on the C Conflict of Laws,' and his equally able C Commentaries 
on Equity Pleadings,' will be grateful to Mr. Charnock for the introduction of this 
treatise into the English catalogue of legal works. It is, indeed, an important addition 
to thc library of the lawyer, and will, ere long, not only be regarded as an indispensable 
au.'l:iliary in Chambert', but attain to the rank of an authority in our courts. 'We have . 
no doubt that from otlier quarters, and from the lips of indi\'iduals nouch higher thnn we 
are, the same sentiment will be repeated." lIfontltly L(l.1o ~rlagazille, (London,) Feb .• 
1839, v. 4, p. 84. .. 

Ie It is impossible to rise from the perusal of such a work as the present, a work wriuen 
in our English language, upon a branch of ollr English law, wilhout expericndng a 

• 

sense of deep national mortification that it should have proceeded fi'om any other pen 
than that of an Englishman. Secolld notice in tlte Jl'!ollthl!l Law .1I1agazine, April, 
1839. , 

er A short time since, having accidentally ascertained that a work on the Law of Bail­
ments had been published in America by Dr. Story, the editor became extremely desirous 
to"possess a copy of a hook, which he anticipated, (judging by Dr. Story's other works,) 
he should find to be valuable. The editor made inquiries in every direction where it was 
deemed probable he should obtain it, but without success. It is believed that none of 
the libraries of our Inns of Court, nor that of the British Institution, possess a copy, and 
certainlr no such book is contained in the ClItaloglle of the British Museum. .l\1any 
further attempts were made to acquire this work, and in every instance the editor fililed 
in accomplishing the object he so anxiou~ly sought. Chance then came to his aid, and 
granted him that boon, which his efforts had not been able to effect. The editor was 
informed that a barrister, resident in the Temple, who possesses a magnificent Iibrarr, 
had this book, it having been, it is believed, Lord Stowell's copy. The editor was 
accommodated with the loan of the hook, and as purchasing it could not .be thought of, 
he incurred the expense of employing an amanuensis, and thus enahled, lle has enriched 
his own library with the desideratum. Considering the difficulty of procuring this book, 
it occurred to the editor that a reprint in this country, would be deemed an acceptable 
offering to the profes~ion.1I From the Preface to the English edition, London, 1839 • 

• 

• 

." 
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"A work of great value and learning." Legal Observer, v. 17, p. 330. 

"The only complete treatise on this head of law. It may be affirmed of these Com­
mentaries, that an attentive perusal of thcm willliupply the studcn t with the fulle~t and 
most perfect informatioll on c\'ery qtlCstioll which can ari:5c on the Law of Bailments." 
LaiD }levielD, (London,) v. 3, 374, 375. . 

Oommentm'ies on tlze Law of Agency, as a Branch of Oommercial and 
, 

1.1Iaritime Jurisprudence, with occasionallllustrat-ions from, tlze Oi'/.,·£[ 
and Foreign Law. 3d ed. 8vo. Boston, 1846. . 

"Mr. JIl:>tice Story, in his valuable treatise, h'ls supplied every deficiency, and left 
nothing to be desircd by the practitioner or student. • • . The whole work is 
marked with that ample and redundant learning and vigorous good sense, which have 
gi,"cn his previous writing:5 so high an authority both in England and America." Jurist, 
(American,) v. 22, p. 479, Jan. 1840. 

"It is not necessary that we should recommend this work to the profession, but we 
earnestly commenu it to the especial attention of those readers who are engaged in 
mercantile pur:5uits." LaID Reporter, Nov. 1839, v. 2, p. 219. 

"The powerful assistance which 1\11'. Justice Story has already given in the study of 
several departments of Law and Jul'ii;lprudence, is a sufficient reason for drawing the 
attention of our readers to his llew puhlication; but an additional motive, were any 
needed, would be supplieu by the spirit in which nil his publications are conceived. 
" . . He has entered . . . philosophically into the subject, has traced principles 

• 

with . . . persevt'ring scrutiny; and without losing sight of the wants of a practical 
lawyer, has prouuced a treatise in which the student may ascertain the elements and 
principles on which the cntire doctrine is founded." Law ~'fagazine, (London) v. 23, 
p. 1, Feb. 1840. 

c: The principal work on the English and American Law of Agency, is Story's Com­
mentaries, &c." .iWitte1'maicr Privatrecht, b. vii. § 551, note 1. (eel. 1&13.) 

Oommentan'es on tlze Law of PartnersMp, as a Branch of Oommercial 
and .11Ial'it-ime JurisprUdence, w-itlt occas-ionallllustrations from tlze 
Oivil and Foreign Law, 8vo. 2d edition. Boston, 1846. 

"The two last [Collyer on Pllrtnel'ship, and Story on Partnership) are works of gn~at 
merit, and the latter preeminently so, and they have stated fully the principles and diSo!. 
tinetions, and given the learning and case:5 which belong to the subject." Kent'a 
Comm. v. 3,68. 

ee Partnerships form the subject of the last treatise, which contains a truly luminous 
exposition of a subject noted for its intricacy, and the subtlety of the rules upon which 
the system depends." lVarren's LaID Studies, p. 760, 2d ed •. 

Oommentaries on the Law of Bills of Exchange, Fm·e.zgn and Inland, 
as administered £n England and America. 8vo. 2d edition. Bos-

• 

ton, 1847 • 

. Oommentaries on tlze Law of Promissory ~Notes, and Guaranties of 
Notes and Olzecks on Banks and Bankers, 1v£th occasional lllllstra-

• 

• 
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lions from tIle Oommercial Law of tlte Nations of Oontinental 
Europe. 2a edition. 8vo. Boston, 18,17. 

"Mr. Justice Story, in his treatise on Bills of Exchange, has enricheil his work wilh 
copious citations alll} illustrations, drawn from Heineccius, as well as from other conti. 
nental civilians, anil it is uniloubteuly the most elaborate and complete treatise extant on 
~he elementary principles of the suhject. . . . It is full and methoilical, and exe­
cuted with his masterly ability." HenL's Comm. v. 3, 127, 128. 

"The present work [on Bills] though not 1>0 IVI'ge as 1\1r. Chitty's, contains a1l the 
essential doctrines on the subject, carefully arranged. and cstabli:,;heil on their proper 
"principles. In the treatisc before us, as in an that have preccucd it from the same 
souree, the authur has constantly aimed to present the principles of the law. But the 
work has the ailditional pl'aetical value i1erh'eil from the collection and proper arrange. 
ment ofthe authorities bearing on the subjeet." North American RCl:icUJ, y, 56, p, 5O:l, 
April, 1843. 

"To tile present work [on Bills] belongs the same prai:se which has been accorded 
alike by the jurkts of our own country, a'ld of foreign countries, to the other treati~es of 
the aut hoc. It is learneil, philosophical, clear, and complete. The most important 
cases on the subject are collected, and the principles on which they stand carefully 
examined and defined, . . . 

"They [J uilge Story's treati:5es] i1iffer from recent English juriilical works in the 
scientific manner in which the subject is opilncd, in the order which is ob!!er\·ed, in the 
de\'elopment of principles by the light of reason, as well as authority, and generally in 
explaining the rationalc of the law." Law Reporter, (March, 1843,) v. 5, p. 519. 

"This work has been consiilereil, both in the United States, England, and Germanr, 
as one of the most important which have appeared on this subject. Mr, Story has 
explained in a manner clear and precise, the developments which have 'taken place in 
the iaw of bills of exchange, and on every point he has ghoen i1istinct principles drawn 
from the nature of life and the necessities of tl'ade. His eminently practical 'act has 
enableil him to lay his finger upon the essential points." Revue Elran.gerc, second 

• 

series, v. 2, App. p. 47 . 

Gallison's Reports. Reports of Oases' z'n the Oircuit Oourt of the 
United States for tlte First Circuit. 2d ed. With additional Notes 
and References. By John Ga11ison. 2 vols. 8yo. Bo~ton; 1845. 

l1Iason's Reports. Reports of Oases in tlte Oircuit Oourt oftlte United 
States f01' tlte First Oircltit,jrom 1816 to 1830. By 'Yilliam P . 
l\Iason. 5 vols. 8vo. Boston, 1819 - 31. 

Sumner's Reports. Reports of Cases argued and dete1'mined in tlte 
Oircuit Oourt of tlte United States for the Fi-rst Oircuit. By 
Charles Sumner. 3 vols. 8vo. Boston, 1836- 40. 

Story's Reports. Reports of Gases argued and determijzed in tIle 
Oi;'cuit OOll1't of tlte United Stales for the Fz'rst Oircuit. By W. 
W. Story. 3 vols. 8vo. Boston, 1842-47 . 

-• • • 
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The~e volumes contain all the derisions of 1\11'. Justice Story on his Circuit. The 
decisions rclnte particularly to que5tions of E1luity and Admiralty, ,1IIU urc of great 
prac.:tical \"alue. 

• 

"It will, I believe, nlso be fOllnd that he has left as great a llllJl1l~er of judgments 
\;Chind him, whit:h will remain to future ages prominent landmarks of thc law, as any 
jUllge that C\'cr sat on the Bench in this country or in England." Judge TJilrc's Reply 
to Ihe Resolutions of Ihe Bar of Maille. 

"Thc dcci",ions of MI'. J t\~tice Story are eagerly sought for throughollt the country, 
and nothing we can say will alM to the high estimation in which ther arc Iwlt! .. Mr. 
Slunner is f;l\'orably known us a learned and accurate reporter, by the t \YO pre\"ious 
voilimes of his Reports." Lmo Reporter, yol. 3, p. 303. 

• 

"Thc law of the previous uees of British Juri~prut!ence was rcvi~ed and reestablishcd 
in that of Coke and Hale; beyond which it is ulmost superlluous to seek for authorities 
in the common law. The decisions of that day were again reviewed, after the lapse of 
a century, and rC:!aflirmed with the modifications of modern usage, in the classic age of 
l\Ianst1ek1. Scarcely a decree in Chancery needs now to be cited, prior to those of that 
accomplished Chancellor, Lord Hartlwicke. But all the!:e and other:; down to our times 
hu\"e been reviewed, ill the judgments of 1\11'. Justice Story, by the lights reflected from 
the body of the Roman law, and the labors of its ablest commentators, and recoineu, so 
to speak, with additional purity and finene~s, allu with the impression of his own master 
mind." Professor Greenleaf's Eulogy. 

[Admiralty juugmcnts.] "Justly admired by all culth'ators of the Law of Nations." 
E:r:tract from a letter of Sir James Jlackintosh to lIon. Edward Erereli, June 3, 1524, 

" The attention of the student, the advocate, and the judge, to whatever country they 
belong, will be rcwarued jf it be bestowed 011 the judgments delh"ered by Mr. 
J lIsticc StorY'. judgment5 exhibit great and anxious research, extensive learning, 
and singular felicity in illustrating the application uf the law of England, or of the law 
of the States, by the mo~t judicious references to the civil law, and to the jurisprudence 
of tile ditlerent States of Europe. He never fails to satisfy the reader • • • that he 
has exhausted all the ample resources that his own mind could supply, and all that eouM 
be acquired by the most patient and laborious investigation." Lalo Rtriew, (London,) 
v. 3, p. 3i2. _ ' 

"Admirable specimens of judicial statement and reasoning." London Quarterly 
Rer:icw, Dec. 1840. 

• 

• 
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Abbott on Shippin::r, J uoge Story's editions 
of, i. 19S, 204, ;:i70. 

.\bridgment of his Commentaries 011 the 
Con~titution, ii, 130. 

.\cadl~llIy, J\larblehead, i. 22, 33, 30. 
Academy of Arts, i. 147. 
"1 . "8 'I C> .. 1-1' nCCll ents, 1. ~ , '.t-'~i !!. i£ I.&.. 
AlhllU", Charles Francis, ii. 515. 
Adams, John, President, i. 52, 92, 96, 192, 

337 j ii. D anecdote of, i. 299,300. 
Adams, John Quiucy, President, i. 158, 192, 

200, 312, 424, 426, 495, ;j62 inaugura­
tion of us President of the United Stutes, 
i. 484. See Letters. 

Addresses. ~ee Orations, Lectures, and 
Rttlotries. 

Admiralty Hnd Prize Law, i. 318, 3S6 its 
condition when Judge Story eamc UpOIl 
the bench, i. 223 - 230 j ii. 574. 

Ad,'ice to a young la wyer, ii. 88. 
Agene)", cOlaml!utaries 011 the law of, ii. 

301, 310, 37(j, 428, 459. 
Alien soldiers, ii. 417. 
Anecdott,s, i. 22, 26, 34, 53, 85. 88, 90, 91, 

30S, 413 j ii. 318, aw, 504 - 507, 5G(j, 596, 
598, 607, 609. 

African Colonization, his opinion of, i. 421. 
Africans, native free, Ilot II merchanclise " 

under the treaty with Spain, ii. 347, 348. 
Allston, \Vu:;hington, ii. 321. 
Alvord, James C. ii. 149. 
All1eric~un Jurist, i. 410, 431,434; ii. 567. 
Ami:;tad, the, ease of, ii. 346 - 349. 
Anti.masonry, his views of, ii. 152. 
Appeal from district to circuit courts, i. 221. 
Appendix, ii. 613 - 665 Mr. Sumner's tri-

bute to J ut1ge Story, ii. 613 - 621 pro­
ceedings of public bodies·oll the death of 
Judge Story, ii. 622-648 Mas.'5achu­
~ett8, ii. 622 - 627 remarks of Mr. 
Webster, ii. 622 -625 resolutions pre­
pared hy George S. HiIlanl and Charles 
Sumner, ii. 625, 626 remarks of Judge 
Davi:;, ii. 626, 627 United States cir­
cuit court for MassachllsetL'!, ii. 628, 
629 rcmarks of Mr. Rantoul, district 
attorney, ii. 628 reply of Judge 

Sprague,. ii. 62S of Mr. Justice \Voou­
bury, ii. 620 United States district 
eOllrt of Mnssaehusetts, ii. 029, 630-
remarks of lUr. Rantoul, ii. 629, 630-
repl y of J ullge Sprague, ii. 630 su­
preme courl of the United State:;, ii. 630-
(j33 remarks of Mr. Malion, attorney­
general of the United States, ii. 630, 631 

preamble ane\. resolutions prepared by 
Hon. John Davis, George Evans, and 
R. C. Winthrop, ii. 631, 632 rcply 
of Chief Jll~tice Tuney, ii. 632, 633-
Maine, ii. 633 - 640 resolutions pre­
pared by Charit~s S. Dnveis, Esq., ii. 
(j33 - 635 J llclge \Vare's rcmarks ii. 
638, 639 Mr. Justice WoodlmrY's're-
marks, ii. 639,640 New Hampshire, 
ii. 640 Rhode 181al1(1, ii. 640, 641-
New York, ii. 641 Pennsylvania, 
Thomas 1\1. Pettit's rClnarks, ii. 641, 6112, 
- Tenuessee, Mr . .i .:stice Catron's re­
murks, ii. 642, 643 Louisiana, Judge 
McCaleh's remarks. ii. 643, 644 Mis­
sissippi, resolulious hy S. S. Boyd, ii. 
644 - 646 Hurvard University, ii. 646 
- Law School, ii. 647 Tr~ees of 
Mount Aullurn, ii. 6·17, 648 collection 
of opinions of .1 uclge Story's writings, 
ii. 648 - 665. 

As!ullun, John H. Prof. ii. 6 u inaugurated 
. as professol' of law at Harvard college, 
ii. 6 his dccea:>e, ii. 142 sketch of his 
Icharacter. ii. 143 -148. See Letters. 

Austen's, Miss, Novels, i. 506. 
AntolJiography, his, i. 1-8,22-25,28,30, 

31- 33, 35-41, 44, 46, 5S, 60, 67, 68, 72-
75J 95-DS,ID7,H3, 121-124,128,183, 
186, ISS, 194, 387 j ii. 124J 125, 422. 

n. 
Bacon, Ezekiel, i. 186, 187, 199,215,464-

his character of J uclge Story as s{Jeaker 
of the house of representatives, 1. 199. 
See Letters. 

Bagot, Sir Charles, i. 308, 318. 
Bailment::, Commental'ies Oil, ii. 69, 95-

101, 211, 215, 309, 344J 376J 377, 459, 
573. 
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Baldwin, Henry, Mr. Justice, ii. 3·i, 273, 
479. 

Bancroft, Hon. George, ii. 174 - 179. See 
Letter". 

Bank of the United States 'V. Bank of 
Geurgia, eal'C or, i. 481. 

Bank of the U Ilited States 'V. Dandridge, 
ca~e of, i. 518. 

Bank, Men'hant's, of Salem, Judge Story 
cho:;t'll director anti pre:;ident of, i. 205. 

Bank, Savings of Salem, is chosen a trustee 
of, i. 207. 

Bankrupt Aet of 18H, ii. 40-l, 416, 427-
drafted h~' Judge Story, ii. 407. 

Bankl'Upt Bill", i. 270-272; 382,396, 5l<1; 
ii. 330 - :332. 

Barbour, Philip P. 1\11'. Justice, ii. 266,274 
- account of hi:; death ant! funeral, ·ii. 
348 - 3;')a sketch of his li[e and charac­

.. 3-0 3"3 ter, II. ;) - J . 
Barnaby Rudge, Dickens's, i. 31. 
Bassett, Frnlleis, ii. 545. See Letters. 
13cll, George Juseph. See Letters. 
Benson, Egbert, i. 146, 154. 
Berkshire J uhilee, ii. 485. 
Berrien, Hon. John 1\1. See LeUers. 
Bigclow, 'rimothv, i. 202. 
Bills of Exchan:!e, Commentaries on, ii. 

429,434 - 440,'542. 
Biographical ".ketches of Prof •. John H. 

Ashlllun, ii. 143-148 Judge Philip P. 
Barbolll', ii. a50 - 353 Judge Gahriel 
Duval, ii. 470, 471 Hon. Hugh S. Le· 
gat·c, ii. 4;}2 - 458 Chief J ustiee Juhn 
Mar:;lmll, i. 521,522; ii, 203, 204 Chief 
J ustiee I"lHle Parker, ii. 73 - 77 Chief 
J llstice Thellphilus Parsuns, ii. 495 - 503 
-William Pinkne}',ii.490-495 Judge 
Thomm; Todd, ii. 498, 499. 

Biographie:;, defil'iencies of American, ii. 
495. 

Birth and parentage of Judge Story, i. 2. 
Black:;tollc's Commentaries, i. 73, 7..t; ii. 

570 Culeridgc's edition of, ii. 336. 
Bonaparte, Nnpult'on, i. 137. 
Boston, i. 51,97,535; ii. 227, 511, 551. 
Bowditch, Nathaniel, ii. 28D. 
Bowditch, Nathaniel I. See Lcllel·s. 
Bl'azer, Rev. John. Sec Letters. 
Brock's Monument, i. 476. 
Brougham, Lord. ii. 29D. 
Bulfulo, visit to, i. 467. 
Buller, J llsliel'l 1\11'., i. 211 parallel bc· 

t ween him utid Judge Stor}', ii. 209. 
Burge, William. See Letters. 
Burr, Aaroll, i. 146, 195. 
Byukershoek, i. 228. 

C. 
, 

Calhoun, Hon. John C., i. 426; ii. 12·1. 
Calvini:;ts, i. 7.57. 
Calvinism, i.. 37, 93. 
Cambridge, relllu\'al to, i. 574. 
Cambridge, Univer~ily, (in England,) num­

ber of its graduates among the early 
New Englund selliers, ii. 256. 

Campbell, Lord. See Letter". 
Canal bout, travelling in, i. 459 • 

-
• 

Canning', George, i. 4S8, 566 comments 
on his letter, i. 193. . 

Catroll, John, Mr. J llstice, ii. 274. 
Catskill' Mountains, desel'iption o[ cascade 

near, i. ·152-45;,) .. 
Cemeter,'. See 11[Ollllt Auburn. 
Charnl'~er of J uuge Story, i. G, 18 - 23, 59, 

6-1, 66, 75 - SO, 85, 89, 90, 98, 100, 16S, 
172, 259, 272, 27!J, 2S3- 284, 290, 310, 
523. 571- 574 ; ii. 37, 3S, 39, 319, 407 - .109, 
556-012,615. 

Charlestown Bl'idge case, ii. 90, 91. 
Cha~e, Samuel, Mr. J u~tice, lSketch' of, i. 

15-1, 167. 
Challeery Court, his efforts to establish 0 

in .i.\1.a:;sachusetts, :. 138, 331. ' 
Challcer~' COUl't, su~ge:;tion" on a reform 

of the En~lish, ii. 356 - 365, 451. 
Challning, William E. Rev. Dr., i. 47, 420, 

5ll; ii. 3-18. Sec Letters . 
Channing, W. F. See Letters. 
Channing, \V. H. See Letters. 
Chm'ge to the grand jury on the slove 

trade, i. 336. 
Charle:s River Bl'iclge case, 262 - 272-

JUl'. Webstel"s opinion of, ii. 264. 
Chauncey, Charlcs, ii. 256. 
Checves, Langdon, i. 220. 
Ch:r~kee ~ u~i?nQ v. The State of Georgio, 
ca~e of, II. lti, ,,3, 87. 

Childhood and youth, hi!', i. 17,42. 
Childl'ell,lo:;s of hi:;, i. 209, 255-258,314, 

332, 334; ii. 54. 
Chitty on Bilb, his edition of, i. 204. 
Choate, R ufn:>, HOIl. ii. 539. . 
Christianity, a part of the Common Law, 

i. 430 -4:3-1; ii. 8, 462, 463. 
Christmas Chimes, Dickens'S, ii. 517. ~. 
Clnr\;::;on, Thomu!', i. :33::1. 
Cilley, Jonathan, ii. 285, 290. 
Civil law, i. 496; ii. 96, 99,453 -4:i5. 
Clar, Henry, HOIl. i. 31~J 423, 427. 4S2, 

4U5; ii. 52, 20:3, 209, 275, 3·12, 52,1. 527. 
Clu:;,,:ieal :studies, his vindicatioll ol~ i. 507 

-511. -
Clinton, i. 243, 3J2. 
Coekades worn as a political badge. i. 52. 
CodiJication of the eomlllon In w of Massa-

eh usetts, i i. 2-11- 251, 267. 
"Coke Oil Littleton," his :;tudy of, i. 73, 7,1. 
Coleridge, J. T. Mr. Justit'e, his opinion of 

the Conllict of Laws, ii. 334, 428 of 
Bills of Exchange, ii. 430 of Agency, 
and the other works of Judge Story, ii. 
428. See Leiters. 

College, Harvard, his preparation for, i. 38, 
30 examination f01' utimi:;sioll, i. 40-
llis admis:;ioll to, i. 41 its president and 
P1'0 fel:'sf)('s, i. 49, 50.. conrse of l:'ludies at, 
i. 4:) its moral condition, i. 66 reli­
gions cJ\aracter, i. 419 he is elected a 
Inemb'er uf its hoard of oVersct'r:;, i. ,14<1-
appointed Dane profet'l>or of law in, ii. 
3 - 6 his interest in its welfare, ii. 127-
uer.ount of its second centennial celebra­
tion, ii. 2:i 1 his spcech on that oc(~usiol1, 
ii.252-257 formation ofa society of its 
alnmni, ii. 4~4 -- his orotion before it, ii. 
425 - 426 :mggestions us to the pl'Csi. 
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-
dency of, ii. 526, 528 donations of J lldge 
Story to the cullege, ii. 530 - 532 report 

• 

Crowninshicld, Benjamin 'V. 
Crowni1l8hield, Jacob, i. 140. 
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See Letters. 

o( the eOlllmittee appointed hy the board 
01 O\'er~eers, upon Judge Story's labors 
and donations tu Hurvurd coJl~ge, ii. 531-
536 reasons why he did not leave u 
money legacy to, ii. 55-1 proceedings . 
ol~ 011 the death 21' Judge Story, ii. 646. 

Curti:;, Belli. IL, l\lr. JIl"tiec, ii. 235. 
Cu::;hing, \V lliialll, lUI'. J u::;ticc, i. 166, 

:221. 

D. 

Col!ege life, his, i. 43-70. Dallas, George M. i. 162, 163. 
Columbian Ct!lltind, i. 52, 136, 137. Duna, Francis, Chief J ustiee, i. G2, 203 j ii. 
COllllllentaries, J lIdge ~tory's, on the law, 151. 

viz. : of Ageney, ii. 301, 310, 376, 428, Dnna, Richard H. Jr., his cOl'I'cspondence 
459 Bills of Exehunge, ii. 429, 434- with Judge Story respeetillg the case of 
440, 5~2 Bailmcnts, ii. GD, 95-101,211, Nichols and Couch, ii. 312-3W . his reo 
215,309,333, 344, 37G, 377, 45D, 573 milliscences of Judge Story, ii. 317 - 322 

. COllllict uf Law:>, ii. 107, 110, 140, 160 - his" Two Years before the Mast," ii. 
171,173,211,213,305,334,344,.345,375, 343. See Letters. 
377, 4:!tl, 572 Cun:<tillltion of the United Dane, Nathan, i. 532; ii. 10, 15, 68, 101-
State!', ii. 6D, lOl, 109, 129-141,211,572 fuunds a pl'Ofessorship of law in Harvard 
- abridgment of the above, ii. 130 college, ii. 1- his abl'idglllent, i. 502; ii. 
Equity J uri,.:prudenee, i. 231 j ii. 179,181, 2.. lettcr to the corpuration uf Harvard 
211,214, 2Hl, 221, 230,233,300,310,375, college, P"uposing the fllUlluation of a 
429,459,572 Equity Pleauing~, ii 274, law proft!~sorship, ii. 3 -6 his plan of 
282,283,291 - 295, 2D7, 344 Promis:;ory law lectures, ii. 6S. 
Note,;, ii. 539, 541 Partnership, ii. 344, Dartmouth College casc, i. 321-324, 331. 
353- 355 -- titles on which he intended Daveis, Charlcs 8., i. 308· his leHcr ofre. 
to write, ii. 573 his careful examinatioll minisccllces of J udge ~tory when Oil the 
of authoritil's in preparing, ii. 220. Maine Circuit, ii. 5:;7 - 592, 593- 595. See 

Commerciul Law, ii. 576. Letters. 
C0Itlyn:s':; Digest, i. 502. Davis, John, Judge, i. 273; ii. 551 re-
Conclusion, 556-612. marks of, Oil the death of Jl1uge Story, 
Conniet of Law:;, l'ommcntaries on, ii. 107, ii. 62G, 627. 

110, 140, 160-171, 173, 211, 213, 305, Davi:;, John, GO\"., ii. 266. 
334, 344, 3:15, 375, 377, 428 difficulties De Lovio v. Boit, C[lSC uf, i. 263. 
of the subject, ii. 142, 572. Democrat, i. 95. 

Congress, is chosen a member of, i. 140 Dellni~on J. Evelyn, 1\'1. P. See Letters. 
declines a reelel·tion, i. 194 apportion- Denman, Lord, Chief J l1:;tiee, ii. 212 let-
meiit of representativcs to, ii. 92. tel' to Charles 8ullInel', ii. 3i9. 

Constitution of the United States, i. 276 De Toequeville's Demueruey in America, ii. 
commentaries on, ii. 69, 101, IOU, 129 - 32U, 330. 
141, 2l1, 572 - abrid~mcnt 01; ii. 130, 141. Dcxter, Samuel, i. 2:)2,280,281-· his ora-

£", • • I L . 0)' 4 . '>"3 .. 3"6 '-<.QI1~ltUlluIHl aw, I. :Jt:. • tory, l. ~t.l ; II. '- • 

COll:<titutionnl opinions, his, i. 275-277,· Dialeet of l\lnrulchcud, its pcculiarities, 
322; ii. 259, 2b6-259, 577-580. i. 33, 34. 

Constitutiunal Cln:>:s Book, ii. ISD. Digel;t, commenced, i. llD. 
COIlt'titution of l\Ia~saehusetts, Judge Story Digest, J olll1son 's, i. 290. 

a delegate to the convention for rt:!\'i~ing, "Dimond, undL'," i. 3:.1. 
i. 387. Di~cour:;es. . See Oraliolls. 

Conver:mtional powers, his, i. 140 j ii. 106, Discourses, prOIlOllllCl'd from the pulpit in 
605,607. hOllor of Judge Story, ii. 550. 

Copyright, international, ii. 274, 276. Doddridge, MI'. i. 416. 
Copyright, law of, ii. 554, 585. Domestie inlluences, effl'ct of, i. 25. 
Corporutions, ii. 337 whether they should Dort-ey, Thoma::; B., J utlge, i. 153. 

ue subject to lmnklupt law:::, ii. 330 - 332. Dream, II, ii. 12!). 
Courts of the United l:Itates, jurisdiction of, DUlIgli:;son, Doctor, ii. 118. 

i. 222, 29,[ is appointed a justice of, i. Dunlap, Andrew, ii. 195. See Letters. 
211 other jl18tices of; i. 213. Duponceau, Peter S., i. IG2. 

COllllsel for pri~oners in cnpital case!:', i. 480. Duval, Gnbriel, MI'. J U:;tlcC, i. 213; ii. lS2 
CrawfOld, William H .. i 312, 424, 427, 495. sketch of, ii. <l70. See Letters. 
Criminal Code of the United States, i. 242, 

244,247,297 -299,315, 4S7. 
Crimes Act, drawn up by Judge Story, i. 

439; ii. 373, 402, 404, 567 ' carried 
through Congress by Mr. \Vehster, i. 
440 sll~ge::;tions of remedies for defects 
in, ii. 402. 

Criminal Coue of Massachusetts, codifica. 
tion of, i. 242. 

57 * 

• 

, 
• 

E. 

Eldon, Lord, i. 383 his advice to law 
:>\llllenIS, i. 75. . . 

" Elegan t Extract!:'," Judge Story's opinion 
of, i. 32. 

Ellenborough, Lord, i. 383. 
Embargo, debates on the, i. 136 _. remarks 

-
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• 

• 
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on, i. 165, 174, 177,17-9, 183,223 his 
eflorts to eflcct its repeal, i. 171, 185. 

Emmett, Thomas A. dcsp.ription of, i. 145 
. sketch of, i. 567 - 570. 

Enqrclopredia Americana, ii. 26, 241, 567. 
EqUIty Plcudings and Prnctice, commenta­

ries on, ii. 27-1, 282, 283, 291-2D5, 297, 
344. 

EquitY' Practice, its simplification, ii. 340. 
Equity J ul'isprudence, Juuge Stery's emi­

nence in, ii. 585 - 587 commcntaries 
on, i. 231-233; ii. 179, 181, 211,21<! '."19, 
221, '130, 2:13, 300, 310,' 3i5, 429, -Ja9, 
572 opiniun of thc London La w Maga. 
zine r~:>pccting, ii. 222 opiuioll of Mr. 
J n::;ticc Vaughan, ii. 236 .. of Chancellor 
Kent, ii. 237. 

Erskine, William, i. 16l. 
Essex J nnto, i. 174. 
Eugenic, La Jenne, case oj~ 348, 356. 
Eulogics:'"'See Orations. 
Europeul\ travcllers, i. 320. 
Everett, Edward, i. 317, 381,429,493, 495, 

535; ii. 93, 110, 332, 529. See Letters. 
Evidence, law of, its codification, ii. ~50-

Pl·of. Greellleaf's Treatillc on the, ii. 3'28, 
409. 

F. 

Fa~gil\g in college, his ellol'ts to break 
aown, i. 49. 

Fay, SUIllUei P. P., i. 47. See Letters. 
Fearne on contingent remaiuders, study of, 

i. 75. 
Fedcralist, the, ii. 131. 
Federalists, i. 17,1, 179,311,326,367 their 

views of the Constitution of the Ullited 
States, i. 276, 277. 

Fergu::;on, J., ii. 170 - his opinion of J urlge 
Story'::; commentaries on thc Conflict of 
La ws, ii. 1 i{). See Letters. 

Fetlyplnce, William, ii. 223. See Letters. 
Fendal law, his study of, i. 119. 
FicicI, Edwin W. Scc Letters. 
Findlcy, \Villiam, i. 158. 
Florida, i. 327. 
Fcclix, MUll:>. his opinion of Judgc Story's 

Commentaries on the Conflict of Laws, 
Bailments, und Eq lIity J ut'i~pl'Udence, ii. 
169,215, 313. 

Follen, Charles, Dr., ii. 322 •. 
Follctt, Sir W. W., ii. 305. 
Fugitive criminals, extradition of, ii. 197. 
Fulton, ~oucrt, i. 197 acconnt of building 

his first steumboat, ii. 24. 

G. 

Gallatin, AlLert, sketch of, i. 152, 176; ii. 
503,504. 

Gaillson's Re-ports, i. 261, 306. 
Gamhold, writings of, ii. 239. 
Gentilis, Alhericlls, 12, 17. 
Giles, WIlliam fl., hIS manner of speaking, 

i. 1;)8, 176, 185 • 
Gilmer, TlJomas W., ii. 471. 

Girard, Stephcn, ca~e arising under 11is will, 
ii. 460 - 4u8, 469, 473. . 

Goethc, i. 81. . 
Goldsbomugh, i. 279. 
Gore, Christopher, i. 136, 517. 
Government, his views of, ii. 278. 
Granger, i. 177. 
Grant, Sir William, i. 309. 
Graves, William J., ii. 286. 
Gray, William, i. 173, 1!J2. 
Greenleaf, Simon, Prof. ii. 140, 196, 211l 

241,266, 2(17, 268, 409, 551, 566, 583-
appoint,~(1 Roval! Profes:;or of Law ill 
Hurvard collegc, ii. 14::;, 149. Sce Letters. 

Gurley, Rev. 1\11-., i. 420. 
Gurney, Johu, Baron. See Letters . 

H. 

Hale, Lord, his dissertation on admiraltv 
jllri:>dictiQIl, i. 386. . 

Hall, Cuptain Basil, skctch of J lIdge Ston', 
i. 573. . 

Hamilton, Alexander, i. 144, g6, 195; ii. 
258, 326, 420. 

Hamilton, Mrs. i. 195. 
Hurper, Robert G., i. 162, 214, 252, 279. 
Hurri:"ol1, i. 145, 156. 
Hnrrit'on, \Villimn Henry, Presidcnt, ii. 

327, 328, 341,366, 523. 
HartfOl'd Convention, ii. 11, 15. . 
Harvard College. Sec Cullege, Harvard. 
Harvard University. See College, Hat· 

vard. 
Harvard, John, ii. 256. 
Hayne, Rohert Y. ii. 33, 34. 
Hayward, A. ii. 324. Sce Letters. 
Hillard, George S. ii. 39, 267, 550. 
Hillhom;c, J'lIues, i. 158. 
Hoar, Samuel, HOll. ii. 515, 519 his 

treutment by South Carolina, ii. 514, 
515, 519, ;)20. 

Homuan. L 146. , 

Holland Land Company, case of the, i. 210. 
Hollis, Thomas, ii. 126. 
Hollis profcS$orship at Harvard college, ii. 

125 -127. 
Holyoke, Dl·. ii. 240. 
Homer, Btud\" of, i. 41. 
Hr.pkinson, :Joseph, Judge, ii. 141, 399-

his opinion of Judge Story's Commenta· 
ries on the COllllict of Laws, ii. 16S. 
Sec LeUers. 

Horace, study of, i. 41. 
Howe, Samuel, J ~clge, i. 532; ii. 6. 
Humboldt, Alexander Von, ii. 606, 607. 
Huston, Judge, i. 153. 

I. 

Indians, Amcriean, i. 412, 414; ii. 229,-
Cherokee, ii. 79, 87. 

Industry of Judge Story, ii. 560, 566. 
Ingersoll, i. 162. 
In~eription for a cenotaph, ii. 206. 
Insurance, ii. 576. 
Irving's, Washington, Life of Columbus, ii. 

229. 
• 

• 

, 

, 
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J. 

J aekoon, Andl'ew, Pre~ident, i. 405, 5Q::;; 
ii. 47,117,119,123,153,207,213. 

Jacohin, charge of being, i. 87, 92, 172, 'Ji7. 
Jt'ller"oll, ThoIllU~, Prc:;iuent, i. 96, 411, 

43L . sketch of, i. 15L, 172, 186; ii. 33, 
135, extraet fr'JllI his letter to Gen. 
Dearbol'l1, i. 186· IJis \'iew~ of the COIl­
:>titlltion, i. '277. 

Jenkill", Sir Lcoline, i. 227, 268. 
Jenkill:> v. Eldredge, ease of, ii. 483. 
JOIIl1"OIl, Lady Arbellu, i. 549, 551. 
Joiln~ulI, \VilliullI, Mr. J usti5!e, i. 166, 213, 

300 ;-ii. SO, 91, 182. . 
. Johnsun's Reports, i. 405, 429. 
Journey to Englanu, contemplated, ii.442-

letters rdating to it, ii. 44::1-450. 
Jonrney to Niagara Falls, i. 448-480. 
Journey Irom Washington to Boston, time 

of Illaking- ill 1812, i. 219. 
Judicial salaries ill Mus:;achusells, his 

eilorts to cstablish, i. 130. 
J lldglllcnts, J lIdgc Story's method of pre· 

paring his legal, ii. 5S3. 
"J IIniu:;," hi", opinion uf, i. S1. 
J nry, his churges to the'--ii. 506. 

K. 

Kennedy, T. See Lcttcra. 
Kent, Jamt's, CIHtnl'c\lor, i. 144, 156, 232, 

4~:j; ii. 97, '264, 31:2, 610. See Lettera. 
Kent'", Clllllll1Clltarie:;, i. 526; ii. 219. 
Kelllble, Miss Funny, ii. 114-117 lines 

mhlressl'u to, ii. 117. 
Key, Philip B., i. 158. 
Kilt'." C hUllcellor, i. I (j3. 
King, Rllfu:<, i. 154, 483. 
Knox. i. ~03. 
Kotzebue, i. 81. 

L. 

LafaYl'tle, General, i. 455. 
Lungdule, Loru, ii. 290. 
Law, illlpurtallce of the study, ii. ~~[)4, 255 

- J IIt.!ge ::itOIY'S knuwledge 01; ii. 564. 
Law huuk~, character of English, ii. DGS . 

of continelltul, ii. 568. 
Law :>tlluie:<, his, commenced at l\ial'ble­

head ill the offiee of 8amuel Sewall, i. 70 
-continued in the office of Samuel Put· 
num at Sulem, i. 84 reads Bluck:stone, 
i. 73 Cuke on Littleton, i. 74 ' Fcarne 
on Rcmuillucl's, i. 75. 

Law or Nations, llis aptness for, i. 230. 
Law uf real estate, his familiarity with 

i. 1 W, 260; ii. 28, 5SO, 581. 
Law Lihrm'y of Harvard college, ii. 532-· 

founuation of ii. 40. 
-, Law scholll at Cambridge, ii. 23, 35 - 42, 

48, 5~- 54, 102, 108, 199 . jury trials in, 
ii. 53 . hi,.: intere::ot ill, ii. 48,80,254,295, 
307, 432, 52-1, 538· his de:-:il'e to COImect 
hi~ Ilame with it; ii. 119; fe:>tival on the 
en largement of the law building, ii. 536-
540. 

Law students, number of at Cambridge, ii. 

. -
• 

23,107,211,299,306,429,483,529,538-­
their attuchmellt to J uuge Story, ii. 319-
32 L proceedings of, on his death, ii. 
047. 

Law LectureR, ii. 299 first suggestion of a 
course, i. 273 his manner of conduct· 
ing, ii., 36 - 3S, 601, 602. 

Laws of the United States, prepares an edi­
tiun of, i. 524. 

La wes on Assumpsit, his edition of, i. 204, 
209 . 

Lawrence, Abbott, ii; 447. 
Lawrl'nce, Captain James, delivers a eu­

logy 011, i. 248. 
Lawycr, a, what lmowledge he should 

seck, ii. 311. 
Lectures, ill. the law school at Cambridge, 

ii. 488, 489, 503 - 507 on the chnructer 
of William Pinkney, ii. 490 - 495 on the 
('haracter of Chief Justice Purl:'ons, 495·· 
503. See Oralio7l.J. 

Lee, i. 162, 163. 
Legal Education, suggestions on the best 

methou of, ii. 486-4b7. 
Legare, Hon. Hugh S., :;:ketch of his life 

~md character, i i. 452 - 458. 
Legislature of Mn:;::;:achu:;:elts, is chosen a 

member of, i. 125,197 his course in the, 
i. 128 is cleeted speake I' of the House 
of Rcpr~:;entatives, I. 198, 199. . 

Lettera, to, 
Adams, John Quincy, ii. 13,21 i from, ii. 

9, 18. 
Ashmlln, John H., Prof. ii. 42, 47, 49, 

51, 78, 80, 9l. 
Bacun, Ezekiel, i. 310, 402, 425, 537; ii. 

419, 420, 421, 426,430, 449, 481, 485, 
527. 

Bancroft, George, ii. 174: 178 . 
. BUl;Selt, Francis, ii. 545. 
Bell, George JOl"eph, from, ii. 302. 
Berrien, John lVIcPherson, ii. 402, 404, 

405,432. 
Burge, William, from, ii. 304,345,548. 
Bowditch, Nathaniel I. to W. W. Story, 

ii. 609. 
Brazer, John, Rev. i. 511, 5:32,533; ii. 

M,82, 111, 122, 239, 289, 525. 
Call1pbell, Lord, frolll, ii. 428. 
Coleridge, J. T. lVIr. J ll~tice, ii. 335,440 j 

frolll, ii. 334,428,439. 
Channing, W. F. i. 47-55, 61. 
Channin~, W. H. i. 61. 
Channing, W. E. ii. 367. 
Crownin::ohield, B. W. i. 249. 
Duna, Richard H. Jr. ii. 315, 343, 372; 

from, ii. 313 to W. W. Story, ii. 317, 
373. 

Daveis, Charles S. ii. 224 . to W. W. 
Story, ii. 5B7,593. 

Denlli~on, J. Evelyn, M. P. i.482, 486, 
493: ii. 81. 

Denman, Lord Chief Justice, to Charles 
Sumner, ii. 379, 

Dunlap: Andrew, ii. 196; from, ii. 195.. . 
Duval, Gllbriel, i. 102. 
Everett, Edward, i. 44,95, 129, 134, 187, 

190, 363,366: 376, 380, 429, 447,448, 
496 j ii. 94, 110, 115, 152, 197,234,251, 

-
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Letters, to, continued. 
287, 33:2, 443. 447; from, ii. 286, 443, 
44:5 to W. W. Story, ii. 608. 

Fay, Sallluel P. P.,'.I udge, i. 71, 72, 75, 
77, 79, SO, 87, 100, lUI, 114, 141, 1.13, 
1<16, 148, 150, 153, UB, 156, 157, WI, 
166, 170. 177. 215, 240, :261, 492, wI j 
ii. 33.121,1;'4, J92 . 

Field, Ed win W. ii. 339, 356, 450. 
Fll.'lix, l'lons. from, ii. 169, 215, 375. 
Ferguson, J. ii. 170. 
Fettyplact', William, i. 165, 175, 220,3Va, 

44\), 45:2,457,464,474, 564. 
Greenleaf; Simon, i. 328, 329, 357, 404; ii. 

231,149, 197,2:2:), 2u7, 3".21,409, ·138, 511 
513. 

Gurney, Baron, John, from, ii. 376. 
B I A ..... ·)4 nywarl ~ . ll. u'" . 
Hopkinlion. Joscph, from, ii. 151, 16S. 
Johnlio11, William, i. 369,405,428. 
Kent, James, Chancdlor, i. 330, 379,.127, 

537,5:26; ii. ;'5, 109, lSI, 218.258,412, 
4!i9, 4SO, 538; from, i. 377, {'>O7 j ii. 134, 
167, 180, 217, 237, 270 to W. W. 
Story, ii. 610 .. 

Kennedy, T. ii. 486. 
Lieber, .I!'ranci", ii. 230, 278: 2S2, 329. 
Livingston, B. from, i. 323. 
Loring, Ellis Gray, ii. 235. 
Martineau, Hnrriet, ii. 191,204,226,233, 

275, 279. 307 j from, ii. 282. 
Marshall, John, 1\11'. Chief J llstice, ii. 13'3 j 

fi . 50" .. 1"''' 1"0 1~'l rom, I. oJ i II. uiJ, iJ, i:". 
Mason, Jeremiah, i. 323,358,365,366,394, 

411,530; ii. 2!)3; from, i. 359,364,530. 
McLean, John, MI'. Justice, ii. 20t:;, 272, 

432. 
Millermaier, Prof., from, ii. 213, 214, 

376 to W. W. Story, ii. 541. 
Parke~.r:: Buron, from, ii. 35,1, 377. 

--: .. Pau~,son,'J., from, ii. :i03, 375, 439. 
\'::~ 'Pitn'I1tn, HUlt. Juhn, ii. 257, 4Hi, 417, 516. 
" -,. Peter~, Richard, i. 540; ii. 22, 28, 29, 46, 

70, 73, 112, 140, 194, 19!}. 200, 231,273, 
341, 4:52 ... 484. 

Phillips, SlePhen C. ii. 512. 

-

-

Prescult, Willictm, ii. 223; from, i. 324-
to Charles Sumnel', ii. 520. 

Putnam, Samuel, Mr. JUlitiee, ii. 354. 
Quincy. JO;;iah, ii. 216, 521 from, to 

W. W. Story. ii. 604. 
Roscoe, Henry, from, ii. 169. 
Sampson, William, i. ;>66. 
Savi!jny, from, to Theodore S. Fay, ii. 

378. 
. Scott, Sir William, i. 318, 357, 368, 383, 

557 j from, i. 307, 552, 554. 
Schmidt, Gustavus, ii. 314. 
Smith, John William, from, ii. 3!l3. 
Stowt!ll, Lord. See Scott. 
Story, William W. i. 1. 27 j ii. 229, 311, 

365, 508, 510 from Mons. Mitter­
maier, ii. 541 from Geo. WilSOll, i. 
19, 65 from JlIdg~ Putnam, i. 84, 99. 

. Story, Sarah Waldo, Mrs. i.195, 196: 217, 
218,2 . .J9, 252, 325, 381, 398, 399,412, 
413,414, 415,418, 484,485, 515, 516, 
·517, 56:2; ii. 34, 35, 43, 79, 84, 86, 114, 
.116, 117, 128, 268, 284, 285,322, 328, 

• 

• 

Letters, to, confinued. 
340, 3U9, 400, 407,471, 472, 512, 517, 
5J3. 

Sumner, Charlcs, i. 338 j ii. 119, 1S9, 265, 
2U5. ~U7, 47-1, 518 to W. W. Story, 
.. "7" n. iJ c'. 

Sumner, Charles P. i. 71, 76,273, 3SS. 
Til'kllor, George, Prof., i. 534, 536, 565 j 

.. 'J" 4" .. '. I')'; 1')7 11. uu, 0, Ut.l, -v) .... # -
Todd, C. S. i. 4U7. . 
Tudd, Thomas, MI'. Justicc, i. 422. 
Treadwell. J. \V., froin, to W. \V. Story, 

i. l:i4, 20·1. 
Vaughan, G., from, ii. 211. 
V Ilug-han, ~il' Chllrles B., from, i. 570. 
Vanghan, J., from, ii. 236. 
\V n:;hingtoll, Bushrod, Mr. Justice, i. 

519. 
W L'bster, Daniel, i. 421, 435,438; ii. 155, 

330; from, ii. 269. 
\V cbh, Thomas, i. 81. 
Wheatoll, Henry, i. 266, 270, 272,281, 

~fl2, 2ti5, 2S7, 289, 290, ::J03, 305, 309, 
312,314,317. 

White, Joseph, Jr., i. 160, 169, 172, 17·1, 
192, 193. . 

W hitc, Stephen, i. 190, 278,324, 326,361, 
332 j ii. 50. 

"Vigram, James, ii. 338. 
WiIl,:jll~on, J ames John, ii. 71, 107, 165, 

291, 30U, 433. 
Williams, Edward Vaughan, from, ii. 238, 
Williams, Nathanicl, i. 104, 106,137,197, 

200, 208, 213, 227, 228, 243, 244, 245, 
246, 251, 253,255, 256, 257,262, 269, 
279,42.1. 

Williams, William, i. 419,441. 
Lettt:i~, right of property in, ii. 475-479, 

585. 
Lexington, the steamer, ii. 322, 323. 
Liebl'r, Francis, ii. 277, 329. ::5ee Letter~. 
Life in college, i. 43 -70. 
Lite at the bar, i. 95 -12,1- his professional 

. . ')00 Illeome, 1. ~ • 
Lincoln, Levi, i. 168, 200, 203. 
Lines for a lady's albulIl, i. 443· written 

011 the death of his daughter Louisa, ii. 
57 addressed to FUHlI y Kemble, ii. 
117" ·a drcam, ii. 12\1. 

Literature, Amcl'iean. i. 319. 
bivingston, Bl'ockl;olst, Mr. Justice, i. 213, 

326, 422,424 description of~ i. lti6, 167. 
See Letters. 

Livingston, Edward, ii. 117. 
Livingston, ,i. 146 • 
Livy, study of. i. 41. 
Longfellow, Stephen, ii. 590, 591, 633. 
Loring, Ellis Gray. See Letlers. 
Loubiana, proceedings in, on the death of 

Judge Story, ii. 643, 644. 
Lowell, James R. ii. 366. 
Lowell, John, ii. 20. 
Lundy's Lane, i. 475. 
Lyndhurst: Lord, ii. 212 • 

M: 
Mackintosh, Sir James, i. 434; ii. 544, 561, 

563. 

i 
• 
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l\'Iadisou J n mcs, Prcsiucnt, i. 1 D6, 203, ii. 
420 uc:<cription of, i. 152, 243. 

l\Iadison, l\'II's. i. 195. 
Mnine, p .. oeeeuin~'S of the bnr in, on the 

death of J utlge Story, ii. 633-640. 
l\'Innsficld, Lord, i. 224. 316; ii. 9, 12, 14, 

20. 
l\Iarblchead, the birthplnce of Joseph Story, 

description ot~ i, 29 peculiar dialect of 
its inhabitants, i. 33 its sCl'nery, i. 36 -
moral ill f1uenee of, i. 36, 37, .. supersti-

" . tLOns, 1. 2(l, 30. 
l\Iarianu Flora, the, case of, i. 500. 
Maritime Law, i. 316. -
Marriage, his, i. 100, 112, 170.; ., 
l\'Ial'sIHlll, John, Mr. Chief Justice, i. lfi9, 

166, 213,·275, 300. 322, 543; ii. 70, 86, 
116, 120, 131, 132, 149, 190, 193, 194, 199, 
200, 207, 210, 226. 260 - 262,271, 274, 2S 1, 
2SS, 3':26, 494, 505 description of, i. Hi6 
-sketeh of his life und character, i, 521, 
522 i ii. 203. Sec Letters. 

l\lal'tin, Luthel', dcscril>tioll of, i, 162 -164, 
214.· , 

Murtin v. Hunter's Lessee, remarks upon 
the case oc. i. 275, 

JUartineau's Rationale of Religious Inquiry, 
.. "33 ll.,..,. • 

Martineau, Miss Harriet, ii. Ull her So-
ciety in America, ii, 279, See Leiters. 

Mason, Jeremiah, i. 436; ii. 264, 292, 55l 
- his character as a iaw}rer, i. 121. See 
Letters, 

1\1ason's, Willinl1l P., Reports, i. 316,527-
manuscript of third volume destroyed by 
fire i. 529 -'531. 

]\'lnso:ll'Y, his opinion of, ii. 152. 
l\lassuchn::;elts bar, proceellings of, on the 

death of J ndge Story, ii. 6:22 - 627. 
~'l:assachu"elts legi::;lature, he is chosen a 

member of, i. 124, 197 is elected speak-
cr of the hon~e, i. 198, lO9. 

MassHchll~etts, her yielding to the South, 
i. 362, 365, 3G6, 535; ii. 50, 512, 513. 

MeK.il1lt~\', John, Mr. Justice, ii. 274. 
McLean; John, Mr. Justice) i. 564; ii. 34, 

1ii9, 268. !:::lee Lettel's. 
MeNaughten'i;, case, comments on, ii. 441. 
Mechanics' Institute, Boston, his di:scoul'se 

before, ii 2::;, 26 . 
Memory, his legal, ii. 221, 565. 
Memorial of the 'merchants of Salem anu 

other", i. 370 - 376. 
Memorial in behalf of William Fcttyplaee 

and others, ii. 223. 
Memorial of the tvtors and pl'oft:!~sors 'of 

Harvard college, i. 444 - 448. 
Mohl, PmC. R, his notice of the Commen-

taries 011 the Constitution, ii. 140. 
Milton, Lord, ii. 225. 
Miscellaneous Wl'iting8, ii. 215-217,237. 
Mississippi, proceedings in, on the death of 

Judge Story, ii. 644 - 646. 
Missouri, admi8sion of, i. 359 - 369, 39B ' 

J utlge Story's objections to, nnless slavel'Y 
was prohibited in, i. 359 - 365. 

l\littermaicr, Prof., his opinion of Judge 
~tory's Commentaries, ii. 214, 215, 376, 
541. See Letter8. 

• 

, 
" 

Monroe, James, President, i. 311 his in-
auguration, i, 399. 

1\1oot conl't,;, ii. 52, 320, 327. 
1\Iorton. Mrs. i. &3. 
Morton; Perez, i. lOS. 
1\1onnt Aublll'll cemetery, ii. 61, 217, 551, 

6la, 614 his udtlre~s at the COll~eCl'U­
tioll of, ii. 61 his dcsel'iptioll ol~ i:. 65 
- his 1ll01l1llr:ent ill ii. 67 »roeeedings 
of the trllstee:; of, upon his death, ii. 551, 
647, 648. 

MOUllt Vernon, i. 398. 

N. 

Naval officer, his appointment as, i. 101-
leller declining, i. 10:2. 

Navy, the, his opinion of, and exertions for, 
i. 137, 177, IS7 -194, 2:20, 254 Mr. 
Jeflerson's opinion ol~ i. ISS. 

New England ,Magazine, ii. llO, 171, 172. 
New Humpshire, proceedings of the hal' in) 

on the death of Judge Storr, ii. 640. 
New Hampshire Reports, i. 323. 
Newspapel's, hi$ fondness of rending, i. 538. 
New York, proceedings in, on the death of 

Judge Story, ii. 641. 
Niagara Falb, journey to, i. 449 - 480 de-

scription of, i. 469 - 475. 
Nicholsoll, Joseph H., Judge, i. 158. 
North AlI1crican Re\'iew, i. 232, 309, 315, 

321, 377, 444, 502, 521; ii. 225. 

O. 

Oue, i. 59. 
Ogden, David B., i. 146. 
Oliver, Mary Lynde, her marriage with 

Judge Story, i. 112 her deeew;e, i. 113. 
Opinions of J \ldge Story's writings, collec-

tion of, ii. 648, 665. 
Overruled case, i. 327 - 329, 403. 
Owen, , of Lanark, i. 485. 
Orators, American, ii. 325. 
Oratiol/.s, Lectures, Specc/tes, Discourse8, 

Addresses, and Eulogics, 
On'V<u;hington, at Marblehead, i. 84-
on the fourth of July, at Salem, i. 106-
on taking the clwil' of f;peakcr of the 
Ma:<saehusetts house of representatives. 
i. 19S on leaving the same, i. 202 . 
valedictory to the republicans, i. 239-
eulogy on Captain James Lawrence, i. 
248 ,-"peech in relation to the Missouri 
qucstion, i. 360 I.'peeches in the con­
Ycntion for revising the con~titution of 
Massachusetts, 391 - 394 before the 
Sulli,l!;: bar, i. 407 - 410 oration before 
the Phi Beta Kappa society of Harvard 
college, i. 503 commemoration of the 
settlcment of the Pilgl'ims at Salem, 
i. 5-13 - 549 at his inauguration' as 
Dane professor of law in Harvard col~ 
lege, ii. 7 before the Boston Meehan­
ics' Institute, ii. 23 before the pl'Ofe's. 
SOl'S of Harvard college and their fal1li~ 
lies, ii. 42 at the consecration of Mount '-"" 
Auburn cemetry, ii. 61- 67 Oil the de. 
cease of Profe~sor John n. Ashmuu,it 

, 
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674 INDEX. 

143 before the American Institute of 
In~tructi()n. ii. 183 - 189 on the tle· 
ceuse of Mr. Chief Justice John Mar­
shull. ii. 202 - 206 ' belill'c the alumni 
of Harvat'd college, H. 425 - 427. 

Orations HUt.! !:peechcsj bt Et.! wart.! Everett, 
ii. 23,1. 

0 , H . G" 3:)­lis, arrlson "II. :":J. 

P. 

Paine, Robert Treat, ii. 5!l2. 
Panama Illission, i. 4S6, 49:2 - 49·1. 
Partnershir. cOlllmental'ics 011 the law of, 

ii. 344. 353 - 355. 
Parke, J., Baron, his opinion of Story's 

commentaries on Agency, Bailments, 
Con!lict of La W8, and Partnership, ii. 
354, 377. Sec Lettera. 

Park, Allen, Mr. Justice, i. 225; ii. 370. 
Parker, Mr. Chief Justice, ii. 73 sketch 

01;ii.73-77. 
Parsons, Thcophilus, Mr. Chief Justice, i. 

130, 135 notes of a lecture on his life 
and character, ii. 495 - 503. 

Patte~on, J., Mr. Justice, his opinion of 
Judge Story's Commentaries, ii. 303,375, 
439. See Lettera. 

Patent In w, state of, i. 234 j ii. 584 his 
facility in administering, i. 238. 

Pedrick, Mehitable, the mother of Joseph 
Story, i. 2 her marriage, i. 2, 13 her 
life and character, i. 14. 

Peele's l\'Iuseum, i. 147. 
Pennsylvania, proceedings in, on the death 

of Judge Story, ii. 641,642. 
Perry. Oliver, commodore, description of, 

i. 250, 251. 
Personal ha bits of J Ildge Story, ii.103 -106. 
Peters, Richard, Judge, i. 540. 
Peters, Richard, Esq. See Letters. 
Philadel phia Lunatic Hospit<ll, his visit to, i. 

249. 
Pickwick Papers, ii. 284. 
Pickering, John, i. 321. 
Pierpont, Rev. John, i. 516. 
Pinekney, William, i. 180, 193, 213, 246, 

256,277,278,280,281,296,312,418,567; 
ii. 326 his style of oratory, i. 214, 216, 
217, 252, 253, 325; ii. 49l-495 his 
death anti burial, i. 415 notes of a lec­
ture on his character, 490..,. 495. See 
Cote'lI;oTtI~. 

pitman, Han. John. See Lettera. 
Pitt, William, ii. 505. 
Platt, Jonas, Judge, i. 425. 
Plato, ii. 12, 19. 
Poems, i. 38,520. See Verses, Lines. 
Poets, his favorite, ii. 421 -423. 
political opinions, his, i. 92. 127, 212, 363, 

366,307,424,426.537-539; ii.12L, 141, 
152,278, 298,308, ~28,333,34L, 342,406. 

politicnl Ethics, Lieber'tI, ii. 329. 
Polk, James, President, ii. 482,524. 
porter, General, i. 468. 
Portraits of Judge Story, ii. 552, 554,555. 
Pothier'S Treati~es, ii. 414. 
power of Solitude, a poem, i. 83, 84, 107 -

112 • 

• 

Pl'Ryer, a, written in 1\1ny, 1831, ii. 59-
remnrks on, ii. 111. 

P"ecedents of declHl'lltions, ii. 32L. 
PI'e~cott, William, Hon. i. 97; ii. 223, 264, 

518, 275. See Letters. 
Preston, I-Ion. William, ii. 275. 
Prigg v. Common wealth of Penn!;lylvania, 

case of, ii. 381 - 398 ca~e stated, ii. 
383 decisiun in this case l,onsidered by, 
Jndge StOl'Y as a "triumph of freedom, , 
ii. 39:2 - 394 does not deny the right of 
a pCl~Ou claimed as u' fugitive, to trial by 
jury, ii. 398. 

P I'i vatet'rs, i. 223. 
Prize Courts, practice of, i. 280, 281. 
Prize Law, state or, i. 223. 
Proceedings of puulic uodies on the death 

of J uuge Stor~r, ii. 622 - 648. See .Ap. 
pendix. 

Prollli~sory Notes, Com. on, ii. 539, 541. 
Puritans, chnractt.'r ol~ i. 544. 
Putnam, Samuel, Mr. Justice, i. 84; ii. 

354. See Leiters. 

Q. 

Quarterly Review, English, ii. 324. 
Quincy, Josiah, President of Harvard col· 

lege, i. 565, 566; ii. 215, 229, 251, 520, 
526, 53S, 564, 604 J uu;;-e Story's letter 
to, accompanying the dedication of his 
miscellaneous writings, ii. 216. See 
Letters. 

R. 

Radcliffe, i. 146, 262. 
Randolph. John, i. 535. 
Rantoul, Hon. Robert, remarks on the death 

of J ullze Story, ii. 628. 629, 630. 
Rawle, William, i. 162, 163. 
Reflections on Life, a poem, i. 5:20. 
Religious opinion:;, his, i. 92, 511, 515, 518, 

519; ii. 57, 285, 612 . 
Republi<mns, i. 128, 138, 198.254,311, 324, 

367, their views of the Constitution of 
the United States, i. 276. 

Reports, La w, i. 248, 262, ~68, 281; ii. 19,1, 
298,378.546,'566, his manner of read· 
i ng. ii. 222. 

RepOl·ter, duties of a, ii. 231, 232. 
Resolutions and other proceedings of Pub· 

lie Bodies on the death of Judge Story, 
ii. 622, 648. 

Revue Etrangere, ii. 169.215,437. 
Rhode Island Political di~turbances in, ii. 

415, 416, 418, 516 proceedings in on 
the death of Judge Story, ii. 640, 641. 

Right of in~tl'uction to representatives, de· 
nied, ii. 230, 433. 

Roman Catholics, i. 7, 489. 
Roscoe, Henry. See Lettera. 
Rose, i. 160, 161, 180. 
Rousseau, influence of reading, i. 79. 
Rowan. Hon. John, i. 158. 
Royal Profesl'orship of Law at Harvard 

college declined by Judge Story, i. 532, 
537 accepted by Prof. Ashmlln, ii. 6. 

Rule of, 1756, i.285 .. 289 j ii. 13. __ 

• 
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Rules of Practice ill Eqllity, i. 405. 
Ru:>sell, D~l\j!lmin, i. 136. 

s. 
Salaries of the Judges of the Supreme 

Court of l\Ia~~nchu~etts, i.130, 388,439-
report of the Committee on, i. 131 of 
the Uniteu States, i. 301,326. . 

Salelll, i. 96; ii. 205 his removal to, i. 
84, 561 ' from ii. 23. exertions for its 
puhlie irnprovemel\t~, i. 207. 

Sa lem RelIi~tt'r, i. 126, 127. 
Salllp~un, Willium. See Letters. 
Savigny, Herr Vun, ii. 377. See Letters. 
Sehillel', i. 81. 
Schmitlt, Gu>:tuvus. Sec LEtters. 
Scott, Sir William, (Lord Stowell) i. 225. 

227,3;)7,317,552, ii. 9; 12-15, 21,22, 
See Letters. 

Seamen, his regard for, ii. 343,374. 
Sewall, Smnnd, i. 70; 273. 
Silsbee, Nathaniel, i. 361. 
Sketches of character, ii. 85. 
Slavery, constitutional power of congress 

to prohihit in new states and territories, 
i. 359, 361, 668, 669. 

Slavery anti the slave trude, i. 335- 369, 
556 - 55S j ii. 280, 431. 

Slavery, his views of the institution, ii. 
397, 39S. 

Slavery, cannot exist in Ma:o;saclmsctts, ii. 
235 its inflnenee over northem scnti­
ment, i. :362. 65, 66, 535; ii. 50, 173, 481, 
510, 512, 513, 5i9 question. its ten­
dency to a dissolution of the U nioll, ii. 
308 prohibition of, in all new states, i. 
359, 361. 

• Sloan, James, i. 158. 
Smilie, Jolin, i. 15S. 
Smith, John William. Sec Letters. 
Smith, William, i. 173. 

, 

Southern influence in the union, ii. 481, 
510,512, 519. 

~ou~hey, Rob~rt, his opinion of, i. 80. 
Spa\ll, I. 327. 
Spark$, Jared, ii. 240. 
Speciul plcading, ii. 3iO. 
Statue of Judge Story, ii. 551. 
Stockton, lieutenant, i. 500. 
Story, Elisha, doctor, the father of Joseph 

- sketch of his life anu eharactt'r, i. 
2, 7 marries Ruth Ruddock, i. 2, , 
MehitaLlc Pedrick, i. 2 his death, 113. 

Story Hall, Story law school, suggestions 
for naming. ii. 534. 

Story, I:,;aac, i. 41. 
Story, Horace, i. 468. 
Story, Joseph, hig pnrentage, i. 2 child-

hood and youth, i. 6,7,17 - 42 educa­
tion, i. 23, 33 - 42 ' matriculated at Har­
vard College, i. 41 his college life, i. 
43 - 69 commences the study of the 
law at Marblehead,.in the officc of Sam­
uel Sewall, i. 70 removes to Salem, 
and continues his la w studies with Sam­
uel Putnam, i. 84 is admitted to tbe 
bar, und commences prac\iee of law at 
Salem, i. 95 contemplates removing to 

Portsmouth to Baltimore, i. 101 his 
Sllcce~s at the bar, i. 116, 120, 200-
mlll'l'ietl, i. 112, 170 his politi('ul life, i. 
125 - 210 is a democrat, i. 95 a rc­
pllblielln, i. 96, 126. 127 - dlO:;en II mem­
ber of the It·gislmure of Milssachu~etts, 
i. 125, 197 his polhicul opinions, i. 92, 
127, 212, 363, 367, 424, 426, 537, 539; 
ii. 121, 141, 152, 278,298, 308, 3:28,333, 
341, 342, 406 ' his legi~lutive career, i. 
125 - 140, 197 - 201 director and presi­
dent of the Merchants Bank of Salem, i. 
205 a mcmber of congress, i. 140-
declines n reelection, i. 194 speaker of 
the Mas~Hchll:-;etts ·house of repl'esenta­
tIVCS, i. 198, 199 associute ju~tiee of 
the Supreme Court of the United 
States, i. 200 resigns his scat in the 
legi:slature of l\'Iassachusells, i. 201-
a member of the board of overl>eers of 
Harvard College, i. 444 n delegate 1,0 
the convention for revising the constitu­
tien of Massachusetts, i. 387 ' vi~it8 Ni- . 
agnra Falls, i. 449 removes from Sa-

. -Iem to Cambridge, i. 574, ii. 23 accepts 
the appointment of Dane Professor of 
Law in Harvard College, ii. 3 ,deter­
mines to prcp~lrc n series of law treatises, 
ii.69 cleelines the oflicc of Chief J Ilstice 
tice of Massachusetts, ii. 73 his health 
hreuks down, ii. 77 recovery, i. 78-
commences the puhlication of his law 
treatises, with his commentaries on Hail­
ments, ii 95 writes his autobiogrllphy, 
ii. 124 acts as ehief justice, after the 
dcnth of Chief Justice Marshall until 
the appointment of Chief Justice Taney, 
ii. 224 proposes to resign his scat on 
the bench of the Supreme Court, ii. 271, 
272, 518, 523, 525, 529, 545 contem­
plates a journey to Enghmu for his health, 
ii. 442, 444 preparations for his recep­
tiOIl, ii. 443, 446 relinquishes the inten­
tion, ii. 449 his health rl'l!tort'u, ii. 45.9 
- his last illness, ii. 546 ,- 548 his 
death, ii. 548 and burial at Mount 
Auburn Cemetery, ii. 549 extracts 
from his will, ii. 553, 554 portraits and 
busts of him, ii. 555 his personal ap­
pearance, i. 89; ii. 552 his personal 
habits, i. 89; ii. 103 - 107 his early 
clmracter, i 18, 21, 2'2, 33, 37, 64. 65-
efleet of parental influence and authority, 
i. 25 - 27 his inclination for poetry, i. 
38 ; ii. 421- 423 his cheerfulness, i. 259, 
572, 573, 574, 603 knowledge, ii. 564-, 
his illlluf>try, i. 272; ii. 344, 459 483, 556, 
560, 566, 567; ii. 407, - his generosity, i. 
284 -285, 290 his memory, ii. 565 his 
simplicity, 523 manners, i. 571, 572-
to students, ii. 38, 319 - 321 from the 
bench, ii. 587 his conversational pow­
el"'>, ii. 106, 605. 607 religious opinions, 
i. 92, 511, 515, 518, 519; ii. 57, 285, 612. 

Story, William, i. 57, 
Story, William W. See Liters. 
Stbwdl, Lord. See S,:r William Scott. 
Study, what necessary to succes::;ful, ii. 312. 
Study of the law, i. 70 • 
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Stuart, Mosl's, Prof., ii. 127. 
Sullivan, i. 203. 
Sub-tren::<ury, his opinion of, ii. 298, 30S. 
Sumner, Chal'les, Hon. i. 386 j ii. 3'.), 119, 

295, 378, ,173 - ·175, 650, 573 lectul'c$ 
in the law school at Cum bridge, ii. lS9, 
215, 281, 297, ·130 J IId!,\'e Htol'y's Icller 
011 his oration entitled 'l'he True Grand­
eur of Nations, ii. 5·13 letter to W. W. 
Story, eontainillg a Ii::<l of works which 
Judge Story intendcu to writt', ii. li73 

I his tl'ibutc to .Judge StorY'$ lllCIlIOI'Y, 

ii. 613-6-2l. See Letters. 
Sumner, Chorlc$ P. ~ec Leiters. 

T. 

Talfourd, Thomas Noon Mr. Justice., ii. 
2-6 'Y'1 I ,~;:) I 

TUllev, i{og-er B., Mr. Chief.Tustice, i. 493 j 
• 

ii. 12'2, 156, 183, 227, 266, 277· B.c· 
mark~ of, 011 the deuth of Judge Story, 
ii. 632, 633. 

Tassel'$ case, ii. 44, 4S. 
Tennessee, pl'Oceedil1!l's in on the tleath of 

Judge Story, ii. 6·12, '6-13. 
Texas, hi$ opposition to its annexation, ii. 

'. 480, 48i, 48~, 510 -514,519 its annex-
ation cun~idcrcd by him unconstitUlionul, 
.. "14 II. i) .• ' 

Thompson, Smith, Mr. Justice, i. 144, 425; 
ii. 479. 

Ticknor, George, Prof., ii. 225. See Letters. 
Titld, William, ii. 434. 
Tilghman, James, i. 162, ]63 .. 
Totld, C. S. See Letters. 
Todd, Thomas, Mr. Justice, i. 166, 213, 

485· Sketch of, 49S. See Letters. 
Tompkins, Daniel D. i. 144. . 
Treadwell, J. \V" letter f!'Olll respecting 

the Merchants Bank of Salem, while 
Judge Story was its P"esideut, ii. 158. 
See Letters. 

Trenton Falls, visit to, i. 460-464. 
Trimble) Mr. J list icc, i. 499 Sketch of 

Life and Charaetel', i. ::i41-543. 
Tuckerman, Joseph, Rev., i. 46; ii. 367-

Judge Storv's reminiscences of his life 
and characier, ii. 367 - 372. 

Tyler, John, President, ii. 506,523. 

U. 

Union, his opinion of it'S dissolution, i. 182, 
254 j ii. 30S. 

Unitarians, i. 57, 86, 94, 419, 441,512,533; 
ii. 450, 612. 

United Statt!s v. Bevans, case of, i. 203 - 205. 
Upshur, Abel P., ii. 471. 

V. 
• 

Van Buren, Martin, President, ii. 277. 
Vaughan, G. See utters. 
Vaughan, Charles, Mr. Justice, ii. 297. 

See Letlers. 
Vaughan, J. See Letters. 
Verses, on the death of·his daughter Caro­

line, i. 209. 

, 

Ver:"cs, casllal, i. 59 j ii. 89 inscription tor 
a ccnlltnph, ii. ~06, on heal'iug un argu­
ment in c(!nrl, ii. 413. 

Ve~ey's Reports, edited by Charles Sum­
ncr, ii. ,J7a - 475. 

VinCI', ii. 570. 
Virgiwa, hel' ho~tilitv to the Mis~ollri com­

promiH', i. 362 -peculim' policy of. i. 
:362, 367 j ii. 113. I 

W. 
Waldo, Brig-ndicl' General, i. ]69. 
'Valker, Jallles, Rev., i. 457, 513, 613. 
Walsh, MiclHlel, i. :13. 
\Vm'e, A,,,hur, Judge, i. 265 j his remarks 

on the dent II of Judge StOIY, ii. 638, 639. 
'Va~hington, George, i. 84. 
'Washington, Hushl'od, Mr. Justice, i. 167, 

213, 300, 39S, 422; ii. 2S Sketch, ii. 
23, 29. See Letters. 

Washington City, i. 149,492,661. 
'Var, justifiable, ii 5-14. 
'Val' with Great BI'itain, i. 220, 223, 228. 
Wayne, l\It-. Jm,tice, ii. 182: 
Webster, D,mieJ, i. 387, 395, 449, 487, 494, 

536, 539 j ii. 33, 34, 124, 155, 162, 171, 
264,266,269,288,312,327,342,408.468, 

• 

46B, 469, 506, 5U9, 550, 551 remarks of, ' 
on thedenth of Judge Story,ii. 622-625 . 
See Letters. " 

'Velsh, Thomas. See Letters. 
Wig-ram, Vice Chancellor, letter to, ii. 338. 

See Letters. ' 
\Vheaton, Henry. See Letters. 
\Vhite, Joseph. See utters. 
\Vhite, Stephen. See Letters. 
Will of Judge Story, extracts from, ii. 53:? 

553. . 
Wi!'t, William, i. 312, 432 j ii. 84, 154, 325. 
Williams, Edward Vaughan. See Lette". 
Williams, Nathaniel: ::iee Letters. 
Williams, Willimu. See Letters. 
Wilkinson, James John. See Letters. 
Woodbury, Levi, MI'. Justice, remarks on 

the death of Judge Story, ii. 629, 639, 
640. 

Wetmore, William, i. 169. 
\Vetmure, Sarah Waldo, i. 169· her mar­

riage to Judge Story, i. 170. See Ltters 
to Mary Waldo Story. 

Wheatl)n's Digest, titles in, prepared by 
Judge Story, i. 290, 292. 

Wheaton's Reports, notes in, written by 
Judge Story, i. 252, 283. 

Wieland, i. 81. . 
Winder, i. 214. 
Women his estimate of their mind and 

character. i. 24 eRect of education 
upon, i. 503. . 

Willioll, Gt!orge, i. 20, 65. 

• X . 

Xenophon's Anabasis, his study of, i. 41. 

Y. 
Yankec, character of the, i. 235. 

, 
• , i 

, 
, ~ 
; .f 
,~' 

• 

" 

, 
• , 

• 

, , 
• 

• 
" . 

, 
, 
'" 

" , 
, , · , , 
" 
"~ 

• 

, , 
" .... 
.. 

, " , . 
" , . '" . .~ 

" -' -.~ 'J 
, ". " ~ ,,', 

'". " " ,' .... 
. . " :":./ .. .... , '-~ 
~:, ':;>; 

_ ~ ""!lS:~ 


