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EDITOR’S INTRODUCTION TO VOLUME VII

This number of the Simon Greenleaf Law Review
features the complete text of the brief submitted by
Simon Greenleaf’s Christian Civil Liberties Union in
the historic trial of “The Athens 3,” May 21-27, 1986.
When three missionaries received prison sentences
for “proselytizing” in Greece, Simon Greenleaf sent
its founding Dean, Dr. John Warwick Montgomery,
to Athens to argue the human rights aspects of the
case. Readers of the Law Review now have available
to them the English-language text of the brief Simon
Greenleaf submitted (the only written brief in the
case). See for yourself why the Greek Court of Appeals
reversed the lower court and freed the missionaries!

Dr. Montgomery described the setting in the follow-
ing manner: “The atmosphere in the small court-
room, packed with hundreds of concerned specta-
tors, was literally electric. Everyone knew how much
was at stake: not only human rights and religious
liberties in general, but also the public perception of
evangelical witness to Jesus Christ. I had intended
to argue only the technical human rights issues along
the lines of our brief, but finally determined to serve
as theological expert witness as well in order to coun-
teract the gross misunderstandings of evangelical
missionary proclamation offered by the prosecution.
I learned that the President of the Greek Court of
Appeals (the chief judge) had studied in Germany,
so in my oral argument I used the distinction between
the two German verbs “to know” (wissen — formal,
scientific knowledge; and kennen — personal know-
ledge by acquaintanceship). The missionaries, I
argued, had not been trying to change anyone’s
formal, doctrinal beliefs, much less had they been
attempting to get their hearers to leave the Greek
Orthodox Church and join some other denomina-



tion; instead, their whole object was to present
personal acquaintanceship-knowledge of Jesus Christ.
Church membership has never saved anyone, and
the missionaries were not in the church membership
business; only Jesus Christ personally saves (what-
ever the church connection), and they were holding
Him up to a lost world. Thus I was privileged to do
some solid gospel preaching of my own in the Athens
courtroom — and the tribunal got the message. Even
the advocate general, in his recommendation to the
three-judge bench, shifted over to our side, asking
how the court could uphold prison terms for men
who were only trying to counteract the secularistic
immorality and meaninglessness engulfing Greek
young people today.”

In the United States as well, Christians suffer legal
impediments when spreading the gospel of Christ.
Readers will appreciate Simon Greenleaf’s alumnus
Thomas Alderman’s stimulating insights into “Secu-
larism, Neutrality and the Establishment of Religion,”
as well as Simon Greenleaf student Thomas Trueax’s
critique of the profoundly influential secularistic legal
philosophy of U.S. Supreme Gourt associate justice
Oliver Wendell Holmes, Jr.

Other essays in the present volume demonstrate
the application of legal reasoning to core issues of
Christian apologetics. Simon Greenleaf professor
John Moen and student Jeffrey Bauer, in separate but
parallel essays, analyze the Resurrection of Jesus
Christ from the standpoint of juridical standards of
reasoning and proof, and former Simon Greenleaf
law professor David Prescott exposes the fallacious
reasoning of atheist Antony Flew in a paper titled,
“The Presumption of A‘heism Revisited: A Christian
Lawyer’s Perspective. "’

Seven of the Simon Greenleaf ng Review
als\,i)oélcl)rxﬁiﬁns special treats for the theologlan :illndf f(;l;
the litterateur. Professor Roger Martin offers tle l'fic
in-depth study available anywhere of .the apo. ogtg
impact of the great R.A. Torrey — with fa.scma ing
;nsights into his spiritual development apd his reasorlls
for holding to the entire trustworthiness 01{/1 H%y
Scripture. Simon Greenleaf M.A. graduaicle t atrolr?
Cothran summarizes his thesx§ on G.K. C% is (B‘I:Ink:
whose literary apologetic ren}n}ds one o tTe e
lings” (C.S. Lewis, Charle§ Williams, ].R.RB1 ot de
a generation earlier and is equa‘lly. valuah e o1 gre
Cothran’s appended Chesterton‘ bibliograp ¥ lﬁ a I_‘.Jaw
worth the purchase price of this number of the

Review!

i i inted with the

inally, readers will not be dlsappgln ; 1 th
wf‘c;: raﬁging reviews of recent pubhcatlorﬁa w1t};11.n
what lawyers call the “terms of ?eference of this
unique Christian law school and its equally unique

scholarly journal.

Editors
M.D.A.
R.H.C.
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Editor’s Introduction

Three missionaries sent
to jail in Greece

From Mario Modiano, Athens

Three protestant missionaries

~ a Briton, an American and a
Greck - have received stiff
prison sentences of three and a
half years each for allegedly
proselytizing a Greek Orthodox
youth and estranging him from
 his family.
; The Athens court found Mr
i Alan Williams, aged 51, who
holds dual British and New
Zealand citizenship, Mr Don
Stephens, aged 39, of Colarado,
and Mr Constantine Makris,
president of the Hellenic Apos-
tolic Mission. guilty during a
weekend hearing lasting 16
hours.

The judges were told that
Constantine Kotopoulos, aged
16, had become friendly with
the missionaries at Elefsis, a
port west of Athens in 1981 in
the hope of improving his
English, but later joined their
faith,

The defendants were at the
time converting an 11,700-ton
vessel bought in Italy into a

“ministry ship” equipped with a
50-bed hospital to bring relief to
disaster arcas all over the world.
The ship was named Anastasis
11 (Greck for Resurrection).

The ship was a project
lauched by *“Youth with a
Mission™, an American-
financed cvangelical organiza-
tion” which claims 35,000
members in 50 countries. The
vessel is now in Los Angeles.

Mr Williams, chaplain of the
Anastasis II, and Mr Stephens,
in. charge of training, returned
to Athens this week to try to
clear their names when they
hecard they had been sued by the
boy's mother.

Both said they had refrained
from secing the bov after his
divorced mother had obtained a
restraining order. The boy said
he - 'was a Protestant

The defendants said they
were ‘prepared to go to jail and
spend Christmas there But tr.
were freed pending an appeal
hearing.

Three Christian workers convicted of ‘‘proselytism”
in Greece and sentenced to three-and-one-half year
prison terms were acquitted in late May, 19?6, by an
Athens court of appeals. Simon Gr?epleaf s ‘fac'ulty
and students, through the School’s C}.mstlan Civil L1bqr-
ties Union, prepared the human r1ghts.argument in
the case, submitting the only written brlef, for the de-
fense, and the CCLU sent Simon Greenleaf’s dean, Dr.
John Warwick Montgomery, to Athens as defense attor-
ney and expert witness. After the trial, Loren Cunning-
ham, president of Youth With A Mission, wrote Dr.
Montgomery: “In the words of one of our stqff who
heard you make your presentation in Ather}s: Lorep,
it wasn’t just good — it was awesome!’ I will hf]pplly
spread the word among YWAM workers regarding the

Simon Greenleaf School of Law.”

ight: Max
Shown left to right: Defendant Don Stephens,
Crittenden, attorney for the defense, Costas Kotopou-

- - Photoreproduction of the London Times article of
24 December 1984 reporting the trial at First Instance
(the lower court trial) at which ‘““The Athens 3’’ were
convicted.

los, the Greek lad who received the B'ible from the
missionaries, Defendant Costas Macris, Defendant
Alan Williams and Dr. John Warwick Montgomery.
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Greece, the birthplace of democracy, holds a unique
and prestigious place in world history. One thinks of
the great philosophers Socrates, Plato and Aristotle,
of Euclid and his foundational works in geometry,
of Hippocrates, the “father of medicine” and of all
that the Greek civilization stood for in the pursuit of
truth and knowledge.

The Christian thinks back to the prominent place
Greece held in the early church; of Paul’s letters to
the Christians in Ephesus, Corinth, and Thessalonica;
of his encouragement to all “the churches of Galatia”
(Gal. 1:2); of his sharing the Gospel with the Epi-
cureans and Stoics on the Areopagus, in the shadows
of the Parthenon (Acts 17:16f).

Little did the Apostle know as he preached that
day in Athens that nineteen hundred years later three
other Christian missionaries would be on trial in the
same city for sharing the Gospel of Jesus Christ, just
as he and Silas had been imprisoned earlier in Philippi
(Acts 16). The remarkable difference is that Paul and
Silas were being tried by a society hostile to the Gospel
while modern missionaries are being tried for prosely-
tism by a society claiming to be the most orthodox of
Christians, in a nation termed by Greek Embassy
spokesman Achilles Paparsenos as “the cradle of
democracy”’ where “there is religious freedom for all.”

It all began back in 1979 when the M/V Anastasis
arrived in the Bay of Eleusis, near Athens, for major
refurbishing. The Anastasis is part of Mercy Ships
International, a ministry of Youth With A Mission
(YWAM). It is a nine story tall ship, built in 1953,
with a gross tonnage of 11,695. The Christians who
run the ship have a twofold mission: the first is to

i clothing and medical aid to needy people
bi;ignff?}?é world. %Nith living quarters for 600 crew
eIlnel:nbers and a cargo capacity of 3,000 tons for food.,
clothing, medical supplies and gther bgsm neces§1:(
ties, the M/V Anastasis is potentially suited t?l aism
in any port city of the world.' Secondly, they a 11s age
the common goal of presenting the Gospel to all who

will listen.

The leaders of the Anastasis were Don Stephens,
an American missionary and thq bead of M?I:Ci
Ships International, and Alan williams, a Britis

missionary born in New Zealand.

e in the middle of a three-year refurbishing
r‘é\ggg’f a major earthquake hit. the Athens ar((iaadotn
February 24, 1981. The Anastasis crew responde h0
the disaster by distributing clothing aqd.food to ttu ei
many homeless victims, as well as providing spiritua

counsel and relief.

this time that Costas Kotopoplos, a sixteen-
yeI;rY\(l)E{fiaéreek whose parents were d1vorced,'mage
contact with members of the M/V j\nastasm. ; s
Williams would later testify in court, “Young Qo.s;j ag
approached us. He looked a bit sad, so we befmeﬁn ed
him and accepted him like we would anyone anywhere.

i i i t, and began

He was given a Bible, at .h.1s request, and b :
reading it (giiligently. In addition, through hlS‘lntﬁ'I‘
action with the Christians from the Anastasis, 1is

life began to change.

i i i isited the Anas-

Costas, who lived with his father, visi :
tasi(s) on a number of different occasions, egch t;lme
either dropped off by or accompanied by his father.
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A Greek court banned the visits after Costas'’ mother,
Catherine Dougas, accused the members of the Anas-

tasis of violating an archaic Greek anti-proselytism
law,

In 1982, before the Anastasis left Greece, Don
Stephens gave Costas the name and address of Costas
Macris, a distinguished Greek evangelical leader
and former missionary to New Guinea, who now
runs the Hellenic Missionary Center in Athens. In
this way they hoped that Costas Kotopoulos would
be able to have fellowship with other young Christians.

Almost two-and-one-half years later, Don Stephens
and Alan Williams were notified, by an interested
third-party, that they were being tried for proselytism
in Greece. They had not received any official notifi-
cation or court summons. Costas’ mother had filed
suit against both them and Costas Macris on charges
of “proselytism’ and “support of voluntary escape of
a minor.” The suit also demanded that the defendants
be ordered to pay her 50,000 dracmas as pecuniary
satisfaction for moral damage which she suffered.

Believing it was their duty as Christians to fight for
the right of religious expression, Stephens and Williams
returned to Greece for the trial in December of 1984,

At the trial, Costas’ mother testified that the mission-
aries had ruined her son, that he no longer made the
sign of the cross or believed in icons, that he now
read his Bible daily and was a religious fanatic, that
he no longer had ordinary sexual interests, and that
the only time he stayed out late was when he attended
meetings and Bible studies with other like-minded
fanatics. Despite the fact that Costas was still a mem-

10

eek Orthodox Church and that the c’harge
b?r lgiélilggcgupported his “voluntary escape’ was
0aten’dy false, the judges found the defendants guilty.
’I;‘heir sentence, the harshest in over 150 years for
this type of “offense” was three-and-one-half yea;‘ls
imprisonment! The defendaqts were free on bal%
ending appeal of their verdict. The conviction of
“The Athens Three” became a global story overnight.

international groundswell of public opinion
ro?: :galirzist the Greel% government, ‘Greek. officials
seemed to harden rather than softgn in thel'r §tanclze.
Over 400,000 Americans alone signed petitions SO
Greek Prime Minister Papendr'eou. A number of U.S.
Congressmen sent letters asking the Gr.eek govern-
ment to reevaluate their stand..Cahforma Gov_ernor
Deukmejian wrote Greek presxc.ient Sa}rtzetakls ex-
pressing his “deep concern.” So did President Reagdan.
However, the politically powerful Eastern Ortho 0X
church insisted that the government enf.orce thg anti-
proselytism law and send the missionaries to prison.

86. If the
The appeal was scheduled for May 21, 1986.
defendalr)lgc)s lost, they would go to prison immediately.

' i i i aii
During the interim YWAM'’s house counsel in Hawaii,

rittenden, contacted Dr. Montgomery. He
Eglé::d%r. Montgomery if the CCLU y\{ould be able to
help by submitting a legal brief detailing the reasg(ril’s
the original decision should be overruled. In a 1;‘
tion, he requested Dr. Montgomery, as the Dean of
the Simon Greenleaf School of Law, .the aqthor }(1)
numerous works in human rights (mclu(:hn.g E: *e
newly published Human Rightg & Human Dignity {
and the former Director of Studies at the Internationa
Human Rights Institute in Strasbogrg, France, to
come to the appellate trial and testify as an inter-

11
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national expert on human rights. Simon Greenleaf’s
CCLU board approved the request and Dr. Mont-
gomery arranged his already full summer schedule
to allow him to be in Greece for the appeal.

The trial lasted for four days — with extensive
international press and television coverage (e.g.,
Reuters News Agency, London; the European edition
of Time magazine, etc.). The International Commis-
sion of Jurists sent an observer to ensure that the
human rights of the defendants were upheld. Dr.
Montgomery was on the stand for almost an hour,
and his theological and legal arguments were echoed
by the Greek public prosecutor, who told the judges
that, in his opinion, the state had made a mistake in
prosecuting the case. Finally the three-judge panel
adjourned to deliberate. After conferring for 21
hours, they found the defendants innocent of all
charges.

In commenting on his trial testimony after the
victory, Dr. Montgomery declared: ““I argued that the
purpose of the defendants’ activity was to present a
personal relationship with Jesus Christ and not to get
people to leave the Greek Orthodox Church.” Dr.
Montgomery said that although the decision does
not set a legal precedent in the Greek courts, as deci-
sions do in American courts, still it would surely
serve to increase sensitivity to religious freedom in
future cases.

Will there be future cases? Indeed there will. Within
the month preceding the appeals trial in Athens, six
other persons were indicted for proselytism in Greece,
and four were convicted. Campus Crusade converts
in Egypt are in prison for apostasizing from Islam,

12

according to a recent report in the distinguished
French newspaper Le Monde (11 July 1986). A.nd
gimon Greenleaf’s Christian Civil Liberties Union
will be in the thick of these struggles for Christian
freedom worldwide.

J.W.M.

*See Don Stephens’ book on the trial at first instance: Trial by Trial {(Eugene,
Oregon: Harvest House; 1985).
**Published by Zondervan in Grand Rapids, Michigan and Probe Ministries
in Richardson, Texas.

13
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/3 ‘
f ,/ A BRIEF OF THE BRIEF

Tl.le'writt.er.l submission by Simon Greenleaf’s
l(.Ihrlstlan Civil Liberties Union argued along twq
ines:

(1) The Greek anti-proselytism statute as interpreted
by the lower court was inconsistent with Greece’s
commitment to the European Convention (Treaty)
on Human Rights, Greece had signed and rati.

which contains the following two articles on
freedom of religion and freedom of speech:

Article 9

1. Everygne has the right to freedom of thought,
conscience and religion; thig right includes
freedom to change his religion or belief and
freedom, either alone Or in community with
others and in public or private, to manifegt
his religion or belief, in worship, teaching
practice and observance, ,

Article 10

1.  Everyone has the right to freedom of expres-
sion. This right shall include freedom to hold
opinions and to receive and impart informa-
tion and ideas without interference by pub-
lic authority and regardless of frontiers,

Both of these articles are subject to certain restric.
tions, but the CCLU brief coritended that n:;glgf
tl}ese restrictions applied to the facts of this case,
Slnce Greece had accepted the compulsory jurisdic-
tion of the European Court of Human Rights and
had also just recently signed an article of the Con-

14

vention allowing an individual to bring a petition
before the European Commission and Court in Stras-
bourg, France, this case could indeed be brought
before the European Court where the judgment of
the lower court would likely be overturned and the
anti-proselytism law struck down. To avoid this
embarrassment, the Greek court of appeals should
declare the defendants innocent.

(2) The Greek Constitution of 1975 had incorporated
the European Convention on Human Rights into
Greek domestic law, giving the Convention
priority over any contrary domestic law. Thus,
the CCLU brief argued that the appeals court
would, at worst, have to interpret the anti-prosely-
tism statute in such a way that it did not contra-
dict Articles 9 and 10 of the European Conven-
tion. Such an interpretation would result in an
innocent verdict for the defendants.

15
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SIMON GREENLEAF’S APPELLATE BRIEF
IN DEFENCE OF “THE ATHENS 3

The Court of Appeal’s Responsibility in Light of
Greece’s Commitment to the
European Convention on Human Rights

We call upon this Honourable Court to find the
defendants innocent in light of the protections of free-
dom of expression and religious liberty guaranteed
by the European Convention on Human Rights, which
Greece has signed and ratified, thereby incorporating

the European Convention into Greek domestic law.
- Greece’s proselytism statute must not be interpreted
so as to conflict with the international treaty obliga-
tions as set forth in Article 28 of the Greek Constitution
¥ of 1975. The defendants’ exercise of their religious
i liberty and freedom of expression as guaranteed by
- the European Convention on Human Rights must be
respected. By declaring the defendants innocent of the
: charges against them this Court can affirm Greece’s
historic role as a model of freedom and democracy.
Further, this Court can avoid placing Greece in the
embarrassing position of having the proselytism statute
declared contrary to the European Convention by the
European Commission and Court of Human Rights in
Strasbourg.

Professor DIMITRIOS EVRIGENIS, Professor of

Law at the School of Law and Economics, University

Page one of the offici . of Thessaloniki, and a Judge on the European Court
Sime o Greenl:a(;"slg;;fc:rhhid modern Greek translation of of Human Rights, has stated that *“. . . the Greek legal
Appeal on the openins 4 8 ;u mitted to the Athens Court of order seems sufficiently well equipped to be able to
pening cay of the trial, May 21, 1987. give an adequate response to the Community chal-

16 17
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lenge.”* We are confident that this Honourable Court
will meet the present challenge by ruling for the defen-
dants, in accord with Article 28 of the Greek Constitu-
tion as applied to the incorporation of the European
Convention’s guarantees of religious liberty and free-
dom of expression into Greek domestic law.

1.0 Greece’s Commitment to the European Con-
vention on Human Rights

Greece initially ratified the European Convention
on Human Rights on 28 March 1953. In 1967, an
application was made by Denmark, Norway, and
Sweden (eventually joined by The Netherlands),
which complained of human rights violations that
occurred during the military coup d’etat of that same
year. These applications were declared admissible
and following a protracted hearing by the European
Commission on Human Rights, it was ultimately
concluded that Greece had violated several articles
of the Convention including Article 3.2 Prior to this
decision by the Committee of Ministers, the Greek
government denounced the Convention on 12 Decem-
ber 1969. Happily, democratic government was sub-
sequently restored to Greece and on 28 November
1974 Greece renewed its ratification of the Conven-
tion.

' D. EVRIGENIS, “Legal and Constitutional Implications of Greek Accession
to the European Communities,” 17 C.M.L. Rev. (1980) 157-169. at 169.

?  For a more extended treatment, see A.H. ROBERTSON, Human Rights in
Europe 38-41(2d ed. 1977).

18

2.0 The Effect of the European Convention on

Greek Domestic Law

2.1 An Immediate Obligation to Secure the Rights

and Freedoms Guaranteed

Article 1 of the European Convention provides:

i i ie scure to everyone within their
he High Contracting Parties shall secure ‘ _ i
'ilx‘xrisdiftion the rights and freedoms defined in Section 1 of this

Convention [emphasis added).

i igi fted, Article

en the Convention was originally .dra ,
Y&gan, ‘““The High Contracting Parties undertake to
secure . ..” Referring to this, the European Court

noted:

By substituting the words *'shall secure” for the words “un('iertlgﬁs
to secure” in the text of Article 1, the c_irafters of the Conv ent i ;
also intended to make it clear that the rights and frgedpmisez. o.u‘-
in Section 1 would be directly secured to anyone W}thm the );{r‘l.s-
diction of the contracting states . . . That intention finds a par t1i(,0un
larly faithful reflection in those ins}ances where the anv}e;m !
has been incorporated into domestic law [Ireland v. Unitec 2
dom {1978) Series A, No. 25, 2 E.H.H.R. 25, para. 239].

This change in language emphasizes the intent of th?
framers of the Convention that each merr'lber state o

the European Convention on Human nghts 1ncur§
an immediate obligation to secure .the ngh.ts an

freedoms guaranteed. This is consistent with ;lhe
generally accepted principle of international law that
“in relations between Powers who are contracting
Parties to a treaty, the provisions of municipal law

19
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cannot prevail over those of the treaty” (Permanent
Court of International Justice, Series B, No. 17, 32).3

2.2 The Incorporation of the European Convention
into Greek Domestic Law by the New Greek
Constitution

Article 28 of the Greek Constitution provides:

1. The generally acknowledged rules of international law, as well
as international conventions as of the time they are sanctioned by
law and become operative according to the conditions therein,
shall be an integral part of Greek domestic law and shall prevail
over any contrary provision of the law, The rules of international
law and of international conventions shall be applicable to aliens
only under the condition of reciprocity.

3. Greece may freely proceed ... to limitations on the exercise
of national sovereignty, provided that this is dictated by an impor-
tant national interest, does not affect human rights and the founda-
tions of democratic government and is effected in conformity with
the principles of equality, and on condition of reciprocity [empha-
sis added]).

It follows inexorably from Article 28, paragraph 1,
that the European Convention, as an international
treaty ratified by Greece and currently in effect, has
been integrated into Greek domestic law and will
prevail over any contrary provisions of Greek domes-
tic law. Moreover, Greece has made specific provi-
sions in paragraph 3 to disallow any international
agreement that would negatively “affect human
rights and the foundations of democratic govern-
ment.” This signifies that Greece has clear domestic

3 Cf. Article 27 of the Vienna Convention on the Law of Treaties: “A party
may not invoke the provisions of its internal law as justification for its failure
to perform a treaty” [emphasis added]. We may note also at this point that
the European Court has declared that Articles 31-33 of the Vienna Conven-
tion are to be used in interpreting the European Convention [Golder v.
United Kingdom (1975) Series A, No. 18, 1 E.H.H.R. 524, paras. 29-30, 35].

20

intentions of protecting human rights, and its mem-
pership in the European Convention on Human Rights
indicates that it accepts the European Convention
as defining human rights.*

The argument may be made that while Article 28
gives the European Convention law priority over
Greek domestic law, it does not prevail over provi-
sions of the Greek Constitution of 1975; and, since
Article 13(2) of the Greek Constitution provides that
“proselytism is prohibited,” the proselytism statute
can be upheld. But, as Professor EVRIGENIS, Pro-
fessor of Law at University of Thessaloniki, has writ-
ten in discussing the rank of Community law with
laws of Constitutional level:

It is nevertheless to be expected that . . . enforcement of Commu-
nity law against possible contrary rules of national law of whatever
king will, in principle, be accepted by the courts as a necessary
corollary of the substantial legal implications of membership per-
mitted by the Constitution itself on the strength of paragraphs 2 and
3 of Article 288 [emphasis added].

O ————

* . Itmay be argued that the limitation of Article 28(1), restricting the applica-
tion of international law to aliens under the condition of reciprocity, would
exclude defendant Stevens, a U.S. citizen, as the United States is not a
signatory to the European Convention. But this would be contrary to
Article 1, which extends the protection of the Convention to “‘everyone.”
The Convention has consistently been applied to aliens regardless of recip-
rocity (See Section 5.1.1, infra.). Further, even if it were granted that the
European Convention did not apply to defendant Stevens, the Universal
Declaration on Human Rights would apply, as both Greece and the United
States are signatories to that international declaration, and its language is
virtually identical to the European Convention in the applicable articles
(See Appendix A).

8- 'D. EVRIGENIS, “Legal and Constitutional Implications of Greek Acces-
sion to the European Communities,” 17 C.M.L. Rev. {1980} 157-169, at 167.
See also A.A. FATOUROS. “International Law in the New Greek Consti-
tution,” 70 A.].1.L. {1976} 492-506, esp. 501-503.
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However, it is not necessar i i

However, y for this Court to decide
this d.lffl(?ult question. For Article 13 of the Greek
gox}stlt'utloz}, while prohibiting proselytism, does not
.eflne it. Itis a fundamenta] rule of lega] Interpreta-

been ratified “prevail”’

3.0 T.he Iu.risllz:rludence of the European Convention
Vis-a-vis Religious Freedom and Its A licati
to Greek Domestic Law pp cation

3.1 Freedom of Religion

Article 9 of the European Convention provides:

-l N i

1. Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or
belief and freedom, either alone or in community with others and
in public or private, to manifest his religion or belief, in worship,
teaching, practice and observance.
2. Freedom to manifest one's religion or beliefs shall be subject
only to such limitations as are prescribed by law and are necessary
in.a democratic society in the interests of public safety, for the
protection of public order, health or moarals, or for the protection
of the rights and freedoms of others.

Article 9(1) not only provides for freedom of religion
in general, but also specifies that a person has the

freedom to “change his religion or belief.” It extends

this freedom to expression in the public as well as in
the private sphere, and, most importantly, it defines
religious freedom as including the right to manifest
one’s religion “in worship, teaching, practice, and
observance” [emphasis added]. Thus, any anti-prosely-
tism statute would appear inherently suspect. But
before examining the specific statute in question
(Article 4 C.L. 1363/1938 as amended by Article 2
C.L. 1672/1939), it is necessary to look at the case law
of the European Commission and Court to see how

Article 9(1) has been interpreted.

3.2 The Arrowsmith Case

Most pertinent is the case of Arrowsmith v, United
Kingdom [(Application No. 7050/75) 1978, 19 D). & R, 5,
3E.H.R.R. 218]. The applicant in this case, Ms. Arrow-
smith, a convinced pacifist, was arrested for digtri-
buting leaflets to British Army soldiers which urged
them to go absent without leave, or to refuse to be
Posted in Northern Ireland. The Commission con-
cluded that pacifism was a philosophy which “falls
within the ambit of the right of freedom of thought
and conscience” (para. 69), and proceeded to examine
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the case under Article 9 and Article 10
expression),

(freedom of

The Commission stated that “[i]t is true that publj
declarations proclaiming generally the idea of pacifism
and urging the acceptance of a
violence may be considered as a normal and recog.
nized manifestation of pacifist belief [emphasis added]
(para. 71). Though, the Commission finally concluded
that the leaflets passed out by Arrowsmith did not
actually express pacifist ideas and were thus not pro-
tected, the clear implication is that the passing out of
materials that do in fact express specific religious
beliefs would be considered a manifestation of relj-.
gious belief and therefore would be protected. Further,
there were two dissenting opinions by Mr. Opsahl
and Mr. Klecker which found even this decision of
the Commission’s opinion too narrow, and would
have extended the protection of the article to include
Ms. Arrowsmith’s action.,

3.3 App. No. 9820/82 v. Sweden

The other relevant case is App. No. 9820/82 v. Swe-
den. This involved a conviction for disorderly be-
havior for repeatedly proclaiming with a loud voice
the dangers of pornography, fornication and alcohol.
The Commission found the applicant’s conviction to
be an interference with his freedom to manifest his
religious beliefs, but that the restrictions were neces-
sary to protect the public order and the rights and
freedoms of others. ““The Commission notes that the
applicant was not prevented from conveying his relj-
gious messages to the public, neither by word of mouth
or by showing placards’ [emphasis added] (5 E.H.R.R.
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297). The applicant’s conviction was upheld,
;Zlﬁf’b?causé of his IIj)ublic: proclamation, but because
he did this in a disorderly manner. I.t follows that had
the applicant “conveyed his reih.glous messages to
the public . . . by word of mouth” in a non-disorderly
manner and been convicted fpr so doing, the con-
viction would have been an 1ntqrfergnge w1th.the
applicant’s freedom to manifest h.13 religious b.ehet:s.
This holding, in conjunction with the holding in
Arrowsmith makes it clear that thg freedom to mani-
fest religious belief includes the right of publ'xc pro-
clamation, both by word of mouth and by the distribu-
tion of written expression in the form of leaflets.

3.4 Application of Article 9 European Convention
Case-law to Article 4 C.L. 1363/1938

Applying this jurisprudence to the present case
before this Honourable Court, it seems incontrovert-
ible that the right of the defendants publicly to pro-
claim their religious beliefs ought to be protected.
The materials used in evidence against the defendants
include The Living Bible, a modern paraphrasg of the
Bible, and The Gospel of Matthew, both of which are
central expressions of the Christian religion. These
must be seen as expressing the religious beliefs pf
the defendants. Further, as the Commission states in
Arrowsmith, “‘urging the acceptance of commitment
to non-violence may be considered as a normal an.d
accepted manifestation of pacificist be;lief” [emphasw
added]. Not only is public proclamation of religious
beliefs seen as a protected manifestatio.n,' but .also
the urging of acceptance of such beliefs. ThlS.IS entirely
Consistent with Article 9(1), for if a person is al.lowe.d
the freedom to change his or her religious beliefs, it
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would be inconsistent to prevent one person from
informing another of a different religious viewpoint
or endeavoring to convince him or her of the truth of
that religious belief.

If we compare this jurisprudence with the inter.
pretation of the Greek proselytism statute as inter.
preted by the Court of First Instance, serious tensions
appear. By the terms of the statute, proselytism is
defined as “any direct or indirect effort to intrude
on the religious conscience of heterodox individuals
with a purpose of alteration of its contents through
offerings of any nature . . .” [emphasis added]. The
Court of First Instance interpreted proselytism as the
“making of acquaintance with them during various
musical programs and discussion of religious con-
tents” and ‘“‘proselytism was continuous and took
place by discussions and delivery to him of books as
The Living Bible, The Four Spiritual Laws, etc .. .”
But Article 9 protects both verbal and written pro-
clamation and discussion. Thus if Greek law Article
4 C.L. 1363/1938 is not per se contrary to Article 9(1)
of the European Convention on Human Rights, the
Court of First Instance’s interpretation of it certainly
is. The only remaining question is whether the Greek
proselytism statute is permissible as a valid limitation
under Article 9(2).

3.5 Article 9(2) Limitations

Article 9(2) reads:

2. Freedom to manifest one's religion or beliefs shall be subject
only to such limitations as are prescribed by law and are necessary
in a democratic sociely in the interests of public safety, for the
protection of public order, health or morals, op for the protection
of the rights and freedoms of others.
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The rights that are protectfad in. Article 9(1) may be
limted only by the restrictions in paragraph 2. The
case law to this point has allowed only the narrowest
range of permissible restrictions, e.g., laws f'orl.)lddmg
National Socialism or Fascism, and r.estrxc’.uons tp
maintain public safety. The only case in which reli-
gious proclamation was limited was in App. No.
9820/82 v. Sweden (discussed above) becau§e the ap_ph-
cant was loud and disorderly. The limitation was jus-
tified solely because it was essential for the mainten-
ance of public order. But in the present case, there is
no indication that the defendants were disorderly or
loud, and the public order, safety, or health provi-
sions were in no sense imperiled by their activity.

The limitation of defendants’ freedom of religious
proclamation was hardly “necessary in a dechratic
society”, for as the Commission in Arrowsmith de-
clared while interpreting a similar clause under
Article 10(2):

The notion ‘necessary’ implies a ‘pressing social need” which may
include the clear and present danger test [of the United States
Supreme Court) and must be assessed in the light of the circum-
stances of a given case [emphasis added] (19 D. & R. 5, 3 E.H.H.R.
218, para. 95),

The prohibition of religious evangelism, especially
when there is no evidence of disorder or e.mtlsoc%al
conduct, can hardly be regarded as a “pressing social
need.”

The only possible remaining limitations on reli-
8lous freedom are the morals clause and the clause
Protecting the rights and freedom of others. Again,

Owever, the facts of this case do not indicate that
the defendants prevented the young man from return-
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ing to his parents, or negatively influenced his morals,
Rather, the testimony of the defendants indicates
that they repeatedly told Costas not to come back to
see them since this was not permitted by his parents,
There is no additional evidence to demonstrate that
the defendants coerced or in any way prevented
Costas from returning to his parents. It is true that
Constantine Katopoulos evidenced a change of reli-
gious belief, and became quite zealous in professing
his new belief and wanted to manifest this belief in
community with the defendants. But this is precisely
the sort of religious freedom that is protected by
Article 9. By encouraging Costas to return to his
parents, the defendants respected the parents’ rights.

In sum, the proselytism statute as applied to the
defendants by the Court of First Instance does not
fall within the permissible limitations set forth in
Article 9(2). Since the judgment of the Court of First
Instance clearly interferes with the defendants’ Article
9(1) rights of freedom of religious expression, and
no permissible limitations have been found, the
defendants must be found innocent of the charges
against them. The statutory interpretation of the
Court of First Instance, if not the statute per se, sweeps
too broadly, condemning proselytism per se, rather
than narrowly limiting its restrictions consistent
with Article 9.

We would urge this Court to interpret Article 4 C.L.
1363/1938 broadly enough to render it consistent with
Article 28(1) of the Greek Constitution and of Greece’s
commitment to Article 9 of the European Convention,
thereby recognizing the innocence of the defendants.
If the decision of the Court should go against the
defendants, this case will ultimately be brought before
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the European Commission and Court of Human
Rights in Strasbourg, which will in all likelihood
insist that the entire proselytism law be struck down.

4.0 The Jurisprudence of the European Convention
vis-a-vis Freedom of Expression and Its Applica-
tion to Greek Domestic Law

Article 10 of the European Convention provides
for the protection of freedom of speech:

1. Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers, This article shall not prevent States from
requiring the licensing of broadcasting, television or cinema
enterprise [emphasis added].

2. The exercise of these freedoms, since it carries with it duties
and responsibilities, may be subject to such formalities, condi-
tions, restrictions or penalties as are prescribed by law and are
necesssary in a democratic society, in the interest of national
security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for
the protection of the reputation of others, for preventing the dis-
closure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.

Of particular relevance to the present case is the
dﬁclaration that freedom of expression includes the
right to “receive and impart information and ideas
without interference by public authority.” This gives
an even stronger basis for freedom of religious expres-
8lon than does Article 9. The Arrowsmith Case is
llustrative of this, for while the Commission found
that the leaflets that encouraged soldier desertion
were beyond the scope of pacifistic belief, it con-
cluded that leaflet distribution per se was freedom of
€xpression under Article 10 and that interference
with it had to conform to the limitations of paragraph
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[(Application No. 7050/75) 1978, 19 D. & R. 5, 3

2
E.H.R.R. 213, para. 77].

4.1 Handyside v. The United Kingdom

Handyside is one of the most significant freedom
of expression cases decided by the Court. In Handy-
side, the Court declared:

Freedom of expression constitutes one of the essential foundations
of such a [democratic] society, one of the basic conditions for its
progress and for the development of every man. Subject to para. 2
of Article 10, it is applicable not only to ‘information’ or ‘ideas’
that are favourably received or regarded as inoffensive or as a
matter of indifference, but also to those that offend, shock, or dis-
turb the State or any sector of the population [emphasis added]}
[(1976) Series A, No. 24, 1. E.H.R.R. 737, para. 49).

The Court interpreted the words ‘“necessary in a
democratic society” as follows: “[Wihilst the adjective
‘necessary,’ within the meaning of the Article 10(2),
is not synonymous with ‘indispensible’, neither has
it the flexibility of such expressions as * ‘admissible’,
‘ordinary’, ‘useful’, ‘reasonable’, or ‘desirable’.” It
further stated that there was a ‘“margin of apprecia-
tion” within which domestic courts would be allowed
to operate in interpreting this Article and securing
these rights; nevertheless, ‘“the domestic margin of
appreciation . . . goes hand in hand with a European
supervision” (paras. 48-49).

The Opinion of the Commission in the Handyside
case clearly stated the law with regards to the restric-
tions in paragraph 2:

As regards the relationship of para. 2 to para. 1 of Article 10, it is
clearly that of an exception to the general rule. The general rule is
the protection of the freedom; the exception is its restriction. The
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restriction — interpreted in the light of the geneljal rulle — may not
be applied in a sense that the expression or the dissemination of an
gpinion in a particular matter is completel.y su;.)press.ed. 'In other
words, an expression of an opinion or its dissemination may
only be restricted in so far as it is necessary for preserving 'the
values protected in para. 2 of Article 10. The grognds permitting
such restrictions are exhaustively enumerated in Argcle 10(2)
[emphasis added] [Opinion of the Commission (1975) Series B, No.

22, para 137},

4.2 The Sunday Times v. The United Kingdom

(1979) Series A, No. 3, 2 E.H.H.R. 245

. The celebrated Sunday Times case followed closely

after the Handyside case. In this case the Distil!ers
Company, a manufacturer of the drug thalidomide,

had made a court settlement with the parents of
“thalidomide” children. These children were bprn
with deformities caused by the use of thalidomide.

The Sunday Times published an article critical of this
court settlement. An injunction was granted against
the publication of an additional article on the ground_s
that, since there was pending litigation, such publi-

_ cation would be in contempt of court. The House of

Lords, in a unanimous opinion, ruled in favor of the
injunction as a valid restriction on the freedom of
speech.

When the case was brought before the European
Court on Human Rights, the Court demonstrated its
willingness to limit the “margin of appreciation™ by
overruling the unanimous judgment of the Hpuse of
Lords. Referring to the margin of appreciation, the
Court declared:

This does not mean that the Court’s supervision is limitgd to ascer-
taining whether a respondent state exercised its discrgtlon reason-
ably, carefully and in good faith. Even a Contracting Party so
acting remains subject to the Court's control as regards the com-
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patibility of its conduct with the engagements it has undertaken
under the Convention [(1979) Series A, No. 3, 2 E.H.H.R. 245,
para. 59].

Professor EVRIGENIS, Professor of Law at the School
of Law and Economics, University of Thessaloniki,
and a Judge on the European Court of Human Rights,
commenting on the meaning of the Court’s decision
in Sunday Times, stated that the case

... should not, in our view, be allowed to extend a State’s sphere
of immunity through recognition of an — at times virtually uncon-
trollable — power of discretion, but should, on the contrary, render
the control exercised by the organs of the Convention, within the
limits defined by it, more penetrating and more subtle!

With regard to the restrictions in paragraph 2, Pro-
fessor Evrigenis noted that ““[t}he Court then stressed
that, being exceptions to full enjoyment of the rights
defined in paragraph 1 of Articles 8 and 10, the restric-
tions provided for in paragraph 2 must be narrowly
interpreted’’” [emphasis added].

Anthohy Lester and David Pannick, in a summary
of the Convention’s jurisprudence on the freedom of
speech, point out two additional factors:

[A] facter which should be considered is the breadth of restriction
on freedom of speech. The greater the breadth, the closer the
scrutiny called for: The Sunday Times Case, paragraph 63 . . . .

[Another] relevant factor in applying the test of necessity is the
type of information, idea or opinion which would be communica-
ted but for the restriction imposed by the State. We think it prob-
able that the Court would apply a scale of protected expression,
with political, philosophical, religious information, ideas and opinions

¢ D. EVRIGENIS, “Recent Case-law of the European Court of Human Rights
on Articles 8 and 10 of the European Convention of Human Rights,” (1982)
3 H.R.L.J. 121-139, at 135.

7 Id.at137.
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receiving the most protection and with personal or trivial informa-
tion receiving the least degree of protection® [emphasis added].

4.3 Application of Article 10 European Conven-
tion Case-law to Article 4 C.L. 1363/1938

'j,"The case law of the European Court and Commis-

~sion make it clear that freedom of speech, including

religious speech, is one of the most fundamental
rights protected by the Convention. Restrictions on
freedom of speech must therefore be narrowly inter-
preted and must never completely supress expression
on a particular matter. Restrictions which have been
allowed by the European Commission and Court in-
clude prohibition of possession and distribution of
leaflets inciting racial discrimination [Glimmerveen
and Hagenbeek v. The Netherlands, (Application Nos.
8348/78 & 8406/78) 1979, 4 E.H.H.R. 260); prohibi-
tions on pornographic publications (Handyside case,
supra.,); and restrictions on the passing out of leaf-
lets urging soldiers to desert the army (Arrowsmith
case, supra.). In a case that dealt with restrictions of
“publications liable to corrupt the young,” the Com-
mission found such restrictions permissible (X and
the German Association of Z against the Federal Repub-
lic of Germany (Application No. 1167/61) 1963, 12
C.D. 70]. But again, the subject matter that was re-
stricted was pornographic material.

N
®- A, LESTER and D. PANNICK, Advertising and Freedom of Expression in
Eurape, Joint Opinion on the Scope and Effect of the European Convention
on Human Rights, 1984 [Quoted by LORD McGREGOR of Durris in “Free-
dom of Expression and Information: Conditions, Restrictions and Limita-
tions Deriving from the Requirements of Democracy, 6 H.R.L.]. {1985)
384, at 395-396).
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All of these restrictions have dealt with blatant acts
of social misconduct. The restriction in the case
before this Court deals with an act specifically pro.
tected by Article 9 of the European Convention. Ag
interpreted by the Court of First Instance, the prosely.
tism statute severely restricts the defendants’ free.
dom of expression and religion. The Court of First
Instance held that the defendants were guilty because

they attempted to change his religious conscience and persuaded
him to accept the religious sect which they believed, which was
different from the Orthodox Christian Religion. This was done by
teaching and delivery to him for study various books and pamph-
lets as The Living Bible, The Gospel According to Matthew, . . .”

But this is precisely the sort of activity that is pro-
tected by Article 10 — the right “to receive and impart
information and ideas.” The lower Court’s interpre-
tation would apparently limit any religious expression
of information intended to persuade. But the very
purpose of the freedom of expression is to allow indi-
viduals to impart information with the intention of
persuading others. Since freedom of expression is
one of the fundamental rights in a democratic society,
any limitation on it must be interpreted narrowly.
The Court of First Instance’s interpretation is clearly
contrary to Article 10, and thus the protections of
Article 10 must prevail over it.® [t follows that the

® If the proselytism statute is applied only against members of religious
groups other than members of the Orthodox Christian Religion, it would
also be in clear violation of Article 14 of the Convention which prohibits
discrimination on the basis of religion. Even if the statute on its face is
not discriminatory (and it does appear s}, the application of the prosely-
tism statute by the Court of First Instance indicates that there may be de
facto discrimination in violation of this Article. Further, if the second
charge concerning the voluntary escape of a minor is being applied not for
its intended use, but for the purposes of religious discrimination against
the defendants, any conviction under it will also not stand. And, if the
statute is applied so erratically as to make it difficult for one to know when
he is in violation of the statute, the statute will also fail for vagueness under
Article 7 of the Convention.
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‘-furjsprudence of Article 10 of the European Conven-

tion on Human Rights as incorporated into Greek
domestic law by Article 28 of the Greek Constitution of

1975 requires that the defendants must be found inno-
_cent of the charges against them.

. Any argument that the defendants’ behavior inter-

fered with Protocol No. 1, Article 2, and with Article

8 of the Convention, protecting family life, would be
misapplied. Protocol 1, Article 2 applies to education,
protecting the parents’ right to ensure that educa-

tion is “in conformity with their own religious and
philosophical convictions.” But, as the defendants’

_actions did nothing to prevent the parents from giving
their child whatever schooling they wished, this
article has no relevance to the instant case. The right
to education is not the right to exclude a child from
all contact with diverse viewpoints.

: Article 8(1) states that ““[e]veryone has the right to

respect for his private and family life, his home and
his correspondence.” It is certainly true that reli-

‘gious expression must be tempered to protect the

rights and freedoms of others. There may also be
some justification for a more careful scrutiny of
freedom of expression as applied to minors. But this
cannot be understood to limit entirely any expres-

- sion to minors, especially to one as close to majority

as Constantine Katopoulos. The parents’ rights of
family life must be balanced against the rights of free-
dom of religion and expression of the defendants

and the rights of the minor to receive such infor-

Mation. Again, since freedom of expression and
religion are such fundamental rights, any restriction
Placed on them, even as to minors, must be narrowly
Interpreted and applied. The defendants cannot be
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convicted simply because Costas changed his rel;.
gious convictions. It would be inconsistent to extend
to a minor the freedom to “‘change his religion o
belief” and the freedom to “receive information,”
and then prohibit his very opportunity to receive
information that might influence that choice. If the
judgment of the Court of First Instance be upheld,
the result would be a chilling effect on any religious
expression to minors. Such a ruling is overbroad,
extending beyond the limitations on freedom of reli-
gion and expression in the European Convention.

To summarize, freedom of speech includes the
right to impart information. Religious speech is one
of the most highly protected areas of expression.
Even offensive speech is protected. Thus it is quite
clear that the defendants’ activity falls under the
protection of Article 10 and that a restriction on that
activity is a violation of their Article 10 right. We
have also seen that the limitations of paragraph 2 are
to be interpreted narrowly, and that the Court, while
allowing the state a margin of appreciation, will not
hesitate to strike down unjustifiable restrictions on
freedom of expression even when these are the prod-
uct of a member state’s Supreme Court [the House
of Lords in Sunday Times). Given the high value
placed on freedom of speech as “essential in a demo-
cratic society” and the strict scrutiny that would
likely be used in interpreting a broad statute like the
proselytism statute in question, the interpretation
employed by the Court of First Instance, if not the
statute itself, must be seen as contrary to Article 10
of the European Convention on Human Rights.

We call upon this Honourable Court so to interpret
the proselytism statute that it will not contradict the
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Greek Constitution of 1975 and Greece’s commitment
to the European Human Rights system. Only by.de-
claring the defendants innocent of the chal.'ges. against
them can this court prevent the very real likelihood of

the European Commission and Court’s declaring this

proselytism law itself contrary to the European Con-

‘vention, to the embarrassment of Greece as a historic
‘model of freedom and democracy.

5.0 Petition to the European Commission of Human
Rights

If this Court were to make the grave mistake of
ruling against the defendants, this case can and will
be brought before the European Commission in Stras-
bourg. Having exhausted all domestic remedies, the
defendants will have no recourse but to seek justice
from the European Commission and Court of Human
Rights, which Greece recognizes as having compul-
sory jurisdiction. A judgment in Strasbourg, there-
fore, will be binding on Greece.

5.1 The Jurisprudence of the European Convention
Regarding Admissibility

5.1.1 The Status of Aliens

- It may be thought that since two of the defendants
are aliens to Greece, they have no standing with re-
gard to the European Convention. However, the
jurisprudence of the Convention makes it clear that
aliens are protected as well as nationals. Professor
ROBERTSON notes that in 1871, forty-nine applica-
tions were filed by persons who were nationals of
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non-member states or stateless.’* These applicationg
by aliens were admitted on the basis of Article 1
(“The High Contracting Parties shall secure to every.
one within their jurisdiction the rights and freedoms
defined in Section 1 of this Convention.” [emphasis
added]) and Article 14 (which prohibits discrimina.
tion on the ground of “national or social origin”),
Thus it is clear that the rights of all three defendants
are protected by the European Convention.

5.1.2 Individual Petition
Article 25 of the European Convention states:

1. The Commission may receive petitions addressed to the Secre-
tary General of the Council of Europe from any person, non-
governmental organisation or group of individuals claiming to be
the victim of a violation by one of the High Contracting Parties of
the rights set forth in this Convention, provided that the High
Contracting Party against which the complaint has been lodged
has declared that it recognises the competence of the Commission
to receive such petitions. Those of the High Contracting Parties
who have made such a declaration undertake not to hinder in
any way the effective exercise of this right.

Until very recently, Greece had not recognised the
competence of the Commission to receive individual
petitions. While another member state of the Conven-
tion could file a petition against Greece, an individual
had no standing to file a petition. However, on 20
November 1985 Greece recognised the right of indi-
vidual application in accordance with Article 25. This
declaration had immediate effect, effectively open-
ing the door for individual victims of human rights
violations to apply to the European Commission on
Human Rights.

¥ A.H.ROBERTSON, Human Rights in Europe 33 (2d ed. 1977).
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5.1.3 Ratione temporis

It might also be argued that since the actual facts of

_ this case and the lower court decision preceded the
recognition of individual petition by Greece, the
‘defendant’s petition to the European Commission
would be inadmissible in accordance with Article

27. Article 27, paragraph 2 reads:

2. The Commission shall consider inadmissible any petition sub-
mitted under Arti.le 25 which it considers incompatible with the
provisions of the present Convention, manifestly ill-founded, or
an abuse of the right of petition.

~ The Commission has found that the Convention,
according to the generally recognised principles of

international law, does not have retrospective effect.
However, the Commission has made the following

ruling regarding a series of legal proceedings:

Where these facts consist in a series of legal proceedings extend-
ing over some months, the date of entry into force of the Conven-
tion in respect of the State in question has the effect of dividing
the period in two, the earlier part escaping the Commission’s
jurisdiction ratione temporis whereas the later part cannot be re-
jected on this ground (emphasis added] [X v. Switzerland (Applica-
tion No. 7211/75) 1976, 7 D. & R. 104, at 106-107}. See also (Appli-
cation No. 7703/76) 1979 [unpublished] and {Application 8261/78)
1979, 18 D. & R. 150, at 151.

Applying this rule to the present case, the lower
court trial would not be admissible by individual
Petition, although it must be stressed that it would be
admissible if an application were brought by another
member state. But this present Appeals Court action
is occurring after the date of recognition of individual
Petition, and therefore an application appealing it
Could indeed be found admissible by the European
Commission.
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5.2 The Compulsory Jurisdiction of the European
Court

Article 46 of the Convention provides for the com.
pulsory jurisdiction of the European Court for those
member states who have recognised it. It reads:

1. Any of the High Contracting Parties may at any time declare
that it recognises as compulsory ipso facto and without special
agreement the jurisdiction of the Court in all matters concerning
the interpretation and application of the present Convention.

2. The declarations referred to above may be made uncondition-
ally or on condition of reciprocity on the part of several or certain
other High Contracting Parties or for a specified period.

In accordance with this article, Greece has recog-
nised the compulsory jurisdiction of the Court since
27 December 1978 subject to the condition of recipro-
city.? The practical effect of this recognition is that
the Commission itself, or any member state whose
national is alleged to be a victim, or any other mem-
ber state which has referred the case to the Commis-
sion and fulfills the reciprocity condition — could
bring this case before the Court in accordance with
Article 48. That being the case, the following Articles
of the Convention explicitly state the Court’s authority:

Article 52. The judgment of the court shall be final.

Article 53. The High Contracting Parties undertake to abide by
the decision of the Court in any case to which they
are parties.

In sum, Greece has ratified the European Conven-
tion on Human Rights, recognised individual peti-
tion, and accepted the compulsory jurisdiction of the

1 Greece's recognition of the European Court's compulsory jurisdiction
according to Article 46 was extended on 31 January 1985 for 3 additional

years.
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European Court of Human Rights. If the decision of
this present Appeals Court is in any sense contrary to
the provisions of the European Convention, the case
can clearly be brought before the European Commis-

_gion by individual petition, and if necessary, be brought
‘before the European Court. The Court’s decision will
“be binding on Greece.*?

5.3 The Implications for Greece of a Negative

Decision by the European Commission and
Court of Human Rights in Strasbourg

_If this case should go to the Court in Strasbourg,
there is every likelihood that the European Court
will not only find the interpretation of the prosely-
tism statute contrary to the European Convention,
but it will also find that the statute itself is contrary
to the Convention. In that case, Greece would suffer

the international embarrassment of having its own

domestic law struck down by the European Court.

e

12 It should also be noted that this case could also be brought before the Euro-
pean Court of Justice in Luxembourg. As a member of the European Com-
munities, Greece is also subject to the authority of the European Court of
Justice and acknowledged this by making explicit provision in its Consti-
tution to accommodate the primacy of Community Law (Article 28, para.
1-3). We have already cited the conclusion of Professor DIMITRIOS
EVRIGENIS of the University of Thessaloniki: “It is nevertheless to be
expected that having regard to the Communities’ respect of the basic con-
stitutional traditions of the Member States, enforcement of Community
law against possible contrary rules of national law of whatever kind wili,
in principle, be accepted by the courts as a necessary corollary of the sub-
stantial legal implications of membership permitted by the Constitution
itself on the strength of paragraphs 2 and 3 of Article 28" {17 C.M.L. Rev.
(1980) 157-169, at 167].

The European Court of Justice has increasingly expanded its application
of human rights law. In the Internationale Handelsgesellschaft case the
Court noted that “respect for fundamental rights forms an integral part of
the general principles of law protected by the Court of Justice [Case No.
25/70 (970) E.C.R. 1161, at 1174). This was explicated in the Nold decision,
which reads:
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The European Court may also, in accordance with
Article 50 of the Convention, award “just satisfaction
to the injured party.” It should be noted that damages
have been awarded not only for pecuniary loss, but
also for such non-pecuniary loss as humiliation, stress
and anxiety (For example, see Young, James and Web-
ster v. United Kingdom (1982) Series A, No. 55, 5
E.H.H.R. 201.] The defendants would certainly seek
such an award if forced to take their case to Stras-

bourg.

As the court has already stated, fundamental rights form an integral
part of the general principle of law, the observance of which it ensures.
In safeguarding these rights, the Court is bound to draw inspiration
from constitutional traditions common to the Member States and it
cannot therefore uphold measures which are incompatible with funda-
mental rights recognized and protected by the Constitution of those
States.”

““Similarly, international treaties for the protection of human rights on
which Member States have collaborated or of which they are signatories,
can supply guidelines which should be followed within the framework of
Community law” [emphasis added] [Case No. 4/73 (1974) E.C.R. 291].
This language especially has in mind the provisions of the European

Convention of Human Rights, as the treaty dealing expressly with “human
rights and fundamental freedoms” to which all Community members are
signatory. That this was the Court’s intended meaning is made clear in
the Rutili case, where the Court made specific reference to provisions of
the European Convention as limiting the action of member states [Case
No. 36/75 (1975) E.C.R. 219]. Other Court decisions have made express
reference to the Convention as well. As a member state of the European
Communities which has incorporated the European Convention on Human
Rights into her domestic law (argued supra.}, Greece would be subject to
the jurisdiction of the Luxembourg Court of Justice for human rights viola-
tions contravening the European Convention on Human Rights, as well
as other international treaties (See Appendix A for the other relevant treaties
to which Greece is a signatory).
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6.0 Conclusion

‘The interpretation of the proselytism statute by the
Court of First Instance is clearly contrary to Articles 9

‘and 10 of the European Convention on Human Rights.

We call upon this Honourable Court to interpret the

_proselytism statute in a manner consistent with Article

28 of the Greek Constitution of 1975, which estab-
lishes the priority of the provisions of the European
Convention on Human Rights over Greek domestic
law. Only by declaring the defendants innocent of the
charges against them can this court affirm Greece’s
commitment to the European Human Rights System
and avert the embarrassment of having this prosely-
tism law struck down by the European Commission
and Court. We are confident that this Honourable
Court will seize this unique opportunity to demonstrate
to the international community Greece’s strong com-
mitment to the fundamental principles of democracy
and freedom by declaring the defendants not guilty.

— John Warwick Montgomery
Defence Counsel & Expert Witness
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APPENDIX A Article 5

i i bligations laid down in

In compliance with thg fundamental 0 \ e

AND CONVENTIONS RO W ARATIONS ST L it
AND CONVENTIONS To WHICH GREECE ::meg tehe right to everyone, without distinction as to race, colloqr,
ISA SIGNATORY“’ ' or national or ethnic origin, to equality before the law, notably in

the enjoyment of the following rights:

ther civil rights in particular: . . . . o
@ [(\)/ii) The n‘gﬁt of freedom of thought, conscxence,'and reltgxon:
(viii) The right to freedom of opinion and expression [emphasis

The Universal Declaration of Human Rights addedy, . .

Article 18

Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom 1o change his religion or belief,
and freedom, either alone or in community with others and in

public or private, to manifest his religion or belief in teaching,
practice, worship and observance {emphasis added].

Article 19

Everyone has the right to freedom of opinion and expression; this
right includes freedom to hold opinions without interference and
to see, receive and impart information and ideas through any media
and regardless of frontiers [emphasis added].

International Convention on the Elimination of Al
Forms of Racial Discrimination

The State Parties to this Convention,

Considering that the Charter of the United Nations is based on
the principles of the dignity and equality inherent in all human
beings, and that all Member States pledged themselves to take
joint and separate action, in co-operation with the Organization,
for the achievement of one of the purposes of the United Nations
which is to promote and encourage universal respect for and obser-
vance of human rights and fundamental freedoms of all, without
distinction as to race, sex, language or religion [emphasis added].

¥ These relevant provisions in comparison with still other relevant interna.
tional treaties may be found in p. SIEGHART, The International Law of
Human Rights 321-338 (1983).
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tionale for liberty that will hold up under all the pres.
sures to which nations are subjected from within and
from without. And if we can agree that a religious
foundation is indispensable, it would seem that the
theistic Declaration of Independence may be a ser-
viceable beginning point, philosophically, morally
and legally.
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OLIVER WENDELL HOLMES, JR.:
SECULARIZER OF
AMERICAN JURISPRUDENCE

- The external facts of the life of Oliver Wendell
. Holmes Jr. can be recounted in a few sentences:
. yolumes have been devoted to his influence on Ameri-
 can law. Holmes grew up in the intellectual atmo-
- sphere of aristocratic New England, receiving his
education at private schools and Harvard College.
- Upon graduation, he enlisted in the Union Army and
~ fought in the Civil War for three years. That experi-
~ ence had a profound effect on his personal and legal
~philosophy. Thirty years after the war, in his speech
“The Soldiers Faith,” Holmes thought he had caught
~ a glimpse of its meaning — that ‘“combat and pain
~still are the portion of man,” that “the struggle for
life is the order of the world, at which it is vain to
1epine.”? He had realized that “‘as long as man dwells
upon the globe, his destiny is battle.’’3

- Upon returning from the war, Holmes entered law
school and began to formulate his philosophy of law.
- During this time there was an interest in Roman law,
Wwherein the laws of society were regulated by the will
of the sovereign.* Holmes wasn’t satisfied with this
~view in that he believed the sovereign legitimatized
the needs of the society.5 At this time (1876) his friend,

Max Lerner, The Mind and Faith of Justice Holmes, x (1945)
Id. at xxiii
Id. at xxv

David H. Burton, Oliver Wendell Holmes, Jr., What Manner of Liberal?,
2 (Huntington, N.Y., 1979)

* Id.at4

- R

67




The Simon Greenleaf Law Review

Henry Adams, published Essays in Anglo-Saxon Lqy,

Contained in these essays was the argument that |

Anglo-American legal institutions derived from Tey,
tonic, and not Roman origins.® In his book, Olive

Wendell Holmes Jr., What Manner of Liberal?, Daviq |
Burton summarized the inferences that Holmes wag |

able to make from these essays:

It meant that law did not have its provenance in the will of the
Emperor or the laws of the Senate which seemed by acceptance
and usage cut in stone. Instead a search for the sources of Anglo-
American law led back to the tribal customs of Teutonic or Frankish
tribes, customs which were susceptible to slow but sure alteration
but which in any case were not fixed or final according to their
nature.”

These essays, combined with Holmes own research | -
regarding the origins of Anglo-American law, were |
instrumental in his attempt to expose as a myth the |
changeless nature of truth. Holmes’ approach was
questioning, empirical, and pragmatic. It was postu- =~
lated on the constant changes occurring in life that =
required similar changes in the law — which is but |
one expression of life. It rejected absolutes, whether .

moral or legal.

In 1881, Holmes published The Common Law, a

collection of university lectures that became his best

known work. In it he propounded the idea that the -
law develops from social conditions rather than from

abstract rules.® He wrote that:

°® Id.at8
7 1d.ats
* O.W.Holmes, The Common Law 1(1881)

68

Thomas R. Trueax

he law has ngt been logic: it has been experience. The
s of the time, the prevalent moral and political theories,
public policy, avowed or unconscious, even the pre-
judices which judges share with their fellow me.n..have had a good
dea! morg to do than the syllogism in determining the rules by

which men should be governed.

The life of t
“_felt necessitie:
jntuitions of

What Holmes did, in truth, was to play a leading
le in promoting an externalization of legal stand-
s.10 Taking the general ground that there were no
solutes in life, it followed that there were no al?so-
s in the law. A human act, therefore, was not ille-
because it was intrinsically evil, because evil was
ternal to the action. Human action had to be re-
ained because of the effects it had on society, be-
-ause of its external results and not its internal char-

" He further stated that:

The substance of the law at any given time pretty nearly corres-
ponds, so far as it goes with what is then understood to pe con-
venient; but its form and machinery, and the degree to Whlch “1‘18
able to work out desired results, depend very much upon its past.

  ’,: Law, like life was constantly chang'ing.. Since law
‘was based on the life of the community, it reflected
the community’s moral outlook — but law and morals

were not the same thing. The role of the judge was
to keep his own preferences out of his decisions, and
to discover and follow, so far as he could, the sub-
- stance of the law which, at any given time, corres-
ponded with what was understood to be convenient.

—
v 1d.at1-2
% Bruton, supra note 4, at 2

Holmes, supra note 8, at 2

i
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As to the paradox of form and substance whig), |
presents itself in the development of the law, when j; |
as a process of continugy

is considered, as here,
growth, Holmes offers the following explanation:

In form its growth is logical. The official theory is that each new
decision follows syllogistically from existing precedents. But just
as the clavicle in the cat only tells of the existence of some earlier
creature to which a collar-bone was useful, precedents survive in
the law long after the use they once served is at an end and the
reason for them has been forgotten. The result of following them
must often be failure and confusion from the merely logical point
of view 12

On the other hand, in substance the growth of the law is legislative.
And this in a deeper sense than that what the courts declare to
have always been the law is in fact new. It is legislative in its
grounds. The very considerations which judges mast rarely men-
tion, and always with an apology, are the secret root from which
the law draws all the juices of life. I mean, of course, considera-
tions of what is expedient for the community concerned. Every
important principle which is developed by litigation is in fact
and at bottom the result of more or less definitely understood
views of public policy; most generally, to be sure, under our prac-
tice and traditions, the unconscious result of instinctive prefer-
ences and inarticulate convictions, but none the less traceable to
views of public policy in the last analysis.13

Part of his deep feeling for the common law was
his feeling for the sheer accumulation of experience

that was invested in it. Logic was not excluded: it |

could not be. Rather, logic was a tool of the law, a

necessary one, as was historical analysis. Experience

was the starting point where logic began; and where
different logics clashed, experience was used as a
touchstone for the selection of the relevant logic.
Holmes pointed out that:

1z |d, at35
13 1d. at 36
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“Hi  must be a part of the study, because without it we cannot
ll;{r:gtvsrt)h?;recise sxcope of rules whi(':h.it is our business to kx:low.
It.is a part of the rational, because it is the f.xrst step towa‘rd an
enlightened scepticism, that is,liowards a deliberate reconsidera-
‘tion of the worth of those rules.

rience, moreover, was that which was
he oixxtltjneall the people, and which therefore pointed
the social interest. That was why Holmes always
arded the notion of copyright at common lavy as
nsense; for it maximized tl}e individual benefit at
the expense of common experience.1®

hile history and social forces were assxgnefi a
ge? role in thg life of the law by Holmes, the ethical
ideal element in law was deemphasized by him.
an ethical skeptic, he regarded law largely' as a
y of edicts representing the will of the dpmmant
terests in society, backed by force. “When it comes
the development of a corpus juris” (bpdy of law)
e ultimate question is what do the domlnant. forces
the community want and do thfey want it hard
ugh to disregard whatever inhiblt_lons may stand
he way.”1¢ Although Holmes admitted that moral
principles were influential in the initial formulatlpn
of rules of law, he was inclined to identlfy morality
th the taste and value preferences of shiftl.ng power
groups in society. He stated that: “The lavY is the wit-

ess and external deposit of our moral life. Its his-
ry is the history of the moral development of the
- Trace.”1” Furthermore, he thought it would probably

—
™ Holmes, The Path of the Law, 10 Harv. L. Rev. 457 (1897).

Y

"+ Lerner, supra note 1, at 208
" O.W. Holmes, The Wit and Wisdom of Oliver Wendell Holmes Father and
Son, 58 (L. Dennonn ed. 1953}

Y Id.ats7
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be a gain for the interpretation of the existing posi.
tive law if “‘every word of moral significance could
be banished from the law altogether.”1? His basic
philosophy was that life meant essentially a Darwinian
struggle for existence, with the survival of the fittest
as the prize, and that the goal of social effort was
““to buiid a race’ rather than to survive for the attain-
ment of humanitarian ethical objectives.®

Holmes’ ethical agnosticism also influenced his
general attitude toward the institution of law. In his
well known essay The Path of the Law, an address
prepared for law students in 1897, he included a
lucid statement of his contention that law and morality
should be neither confused nor identified. Holmes
would have endorsed Austin’s statement that ‘“‘the
existence of law is one thing; its merit or demerit
another.”? The law is not a “brooding omnipresence
in the sky.”?* Nor is it coextensive with any system
of ethics. Holmes believed that:

If you want to know the law and nothing else, you must look at it
as a bad man, who cares only for the material consequences which
such knowledge enables him to predict, not as a good one, who
finds his reasons for conduct, whether inside the law or outside
it, in the vaguer sanctions of conscience . . ., If we take the view of
our friend the bad man we shall find that he does not care two
straws for the axioms or deductions, but that he does want to know
what the Massachusetts or English courts are likely to do in fact.
I am much of this mind. The prophecies of what the courts will
do in fact, and nothing more pretentious, are what I mean by
the law.22

13 Holmes, supra note 14, at 458

¥ 0.W. Holmes, Ideals and Doubts, in Collected Legal Papers 306 {1920)
2 Martin Golding, Philosophy of Law, 25 (1975)

2 Holmes, supra note 18, at 60

22 Holmes, supra note 14, at 459
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 The bad man does not give two straws for morality

~ put he, no less than the good man, wishes to avoid
- an encounter with the law. When he asks his lawyer
‘whether some contemplated action is legal, what he
vants to know is how public power is going to affect
m. In answering this question, according to Holmes,
the lawyer’s job is one of prediction. “If ... ther.x”
as the clue to understanding, though Holmes did
ot literally use the formula. A legal duty, said Holmes,
as “‘nothing but a prediction that if a man does or
ymits certain things he will be made to suffer in this
r that way by judgment of the court — and so of a
egal right.’2* Laws are “prophecies of what the
courts will do in fact.”2¢ The kind of prophecy in-
_ tended by Holmes is a generalized prediction of judi-

i ~ cial judgments in a given type of case and not a pre-
 diction of the decision of some particular judge in a

 specific case. The prediction theory, however, is not
_ a theory of the development of the law but of the

‘ “limits” of law, a theory of what are the laws of society.

.  Through Holmes we see the law as reflecting the

will of the majority, the courts, as the instruments of
- society, modifying the past to fit the needs of the
~ present. We see the pragmatic approach, the sepa-
_ration of law and morals, the application of the exter-

| nal standard, the triumph of the scientific method.

 The reputation of Justice Oliver Wendell Holmes,
- Jr., one of the chief architects of twentieth century
“American law, has gone through a number of phases,

- changing from being altogether praiseworthy in the

last years of his life and the first years after his death

B 1d. at 460
© % 1d. at458
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in 1935 to that of more sober evaluations. At the fore. §
front of the people criticizing Holmes’ philosophy |

was Francis E. Lucy. In his essay Natural Law ang

American Legal Realism, Lucy argued that the natura) |

law principles of our legal system had been weakeneq
by Holmes’ legal realism which stressed the chang.
ing nature of truth and goodness.* His main concern
was with what he deemed the bad effects of legal real-
ism, in which the external results of human behavior
determined the law and in which the law had become
what the courts said it was.?® Realism, when put fully
in practice, would destroy the basis of democracy by
eroding the natural rights of man. Lucy compared
what could happen in America with what already
had happened in Germany, observing that the domi-
nant group, whether called class, race, or party, had
acquired something more powerful than divine right
of kings; it had acquired divinity itself.2

Following Lucy’s lead, Paul Gregg published an
essay entitled The Pragmatism of Justice Holmes in
which Gregg accused Holmes of being inconsistent
in his philosophy.22 He began his essay by noting
that as a judge Holmes had given effect to the natural
law theory as part of his duty under the Constituion.?
As a philosopher, Holmes did not give intellectual
assent to the theory of natural rights. Gregg con-
cluded his essay by stating that:

*  Lucy, Natural Law and American Legal Realism, 30 Geo. L.]. 493-523 (1942}
% Id. at506

7 Id. at521

**  Gregg, The Pragmatism of Justice Holmes, 31 Geo. L.]. 262 (1943)

2% 1d. at268
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’ atism springs from his skepticism. Objective reason
gf:?sof?;asg?l:e normpof rgight and wrong, and subjective de§1re‘s
are put in its place. Inalienable human rights an_d absolute prm;‘:ii
ples of law are denied. Man is the tool on dominant power:sl.d
that he has, even his life, is the proper subject for even the w'ld‘es;
social experiments. God, of course, is r}xled out of the j.urlb ica
scheme of things. In His place, the ultimate authonty is rgte
force. Truth, man, the common good, even Gad, are nothing, desire
and power are everything.”

Another critic of Holmes’ philosophy was Ben Pal-

- mer. In Hobbes, Holmes, and Hitler he underlined the

ialist philosophy of Holmes which led back to
tzli?cltlas olf) force.lﬁ')1 y“The fact that Holmes was a
olished gentleman who did not go about llkfa a storm-
oper knocking people down and proclalm‘l‘ng the
supremacy of the blonde beast,” wrote Palmer, “should
ot blind us to his legal philosophy that rqlght mak.es
ht, that law is the command of the dominant social
_group.”’2 Predictably, he denounced Holmef as a
moral relativist, observing that in Holmes, “since

~ both law and morals represent a will and that will

 may change, certainly no one can hope to find in
morals any absolute standards.”’s

- Henry M. Hart, Jr. took issue with Hgl.mes in a
“manner which lacked the dramatic qualities of the

:  foregoing arguments but which was more profoundly

_oriented in philosophic rationalism. In his essay
'Holmes’ Positivism — An Addendum he finds a patent

o _contradiction in the Holmes theories of the separa-

tion of law and morality and the ever-changing nature

—
2% 1d. at 294
/2% Palmer, Hobbes, Holmes, and Hitler, 31 A.B.A.]. 571 (1945)
%14, at572

® 1d.ats571
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of the law.* Hairt maintained th
at the law wag ;
constant flux and Holmes repeatedly .'zlffirmecc;m};in
s

belief in this proposition. If this is so, then we canng §

know what the law is solel '

\ y by what judges h
clared it to be.ss We must consider tile rioralai‘;eslf N
of what law oughit to be as well. By the same tokees
the result would be that the reasoning of judges wou?d’

lose its significance, our capaci '

se it ce, pacity for chan
diminish and the law would become statici(?i WOl}l{ld ;
concluded by ackmowledging Holmes’ judicial sens,ie.3 ‘

tivity to the changing times while warning that tq

accept his understatement of the integral importance |

of morality il? law is a dangerous hindrance to a proper
comprehe.nsmn of and insight into our fundamenta]
democratic conceptions.?”

.The criticism hurled at Holmes prompted several
different responses from his supporters. Mark Howe
regponded to the charge of amorality in Holmes'
philosophy. He poiinted out that Holmes’ approach
to the law not only demonstrated the need for empiric
observation, but also asserted, as a mandate for qu;ists
and lawyers the continued process of re-examination
and re-evaluation of the moral postulates of the law.
Howe’s contention finds support in Holmes’ The Pa'th
of the Law. At the outset, Holmes told the law stu-
dents whom he was addressing that the division of
the two elements was necessary only insofar as the
goal of learning and understanding the law was con-
cerned, “. .. and it is for that that I ask you for the

3 Hart, Holmes' Positivism — An Addendum, 64 Harv. L. Rev. g29 (1951)
3 Id. at930

3 Id. at929

37 Id. at 929

3 Howe, The Positivism of Mr. Justice Holmes, 64 Harv. L. Rev. 529 (1951)
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ment to imagine yourselves indifferent to other
greater things.”?

rancis Biddle took up the defense of Holmes’
Josophy in his lecture on The Attack on Justice
mes.#® In it he respected the essence of law as
sical force, but he denied that Holmes meant this
listically. Rather, he maintained that Holmes
referring to power of the government to enforce
law.#1 On the universality of the natural law,

dle asked:

Does natural law exist in a civilization dominated by Communist
dogma? If not, was it ended at a certain time and place, or does it
still hover to descend to earth when the time is ripe; or is there
natural law of Communism which has its own set of dogmatic

absolutes? 42

inally, he poihted out that the underlying difference
etween the views of Holmes and his critics “‘boiled
own to whether or not you believe in absolutes.”3

One of the inconsistencies in Holmes’ legal philo-
phy is the rejection of absolutes. By dismissing the
otion of absolutes, he in fact establishes an absolute.
hat being, that there are no absolutes.

An important question that Holmes does not take
p is whence the courts derive their authority. What
it that constitutes courts as jural agents and the

' '.~~_~decisions of judges as jural acts? A standard way of

~*® Holmes, supra note 14, at 459
Biddle, Mr. Justice Holmes, Natural Law and the Supreme Court, 28-49 (1961)

40

Y Id. at 34
% 1d.at32
% 1d.at41
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answering this is by reference to power-delegatip
laws or laws of competence. To interpret these g
predictions of the judgments of courts would seem tg
involve a circularity.

A LAWYER’S LOGICAL AND
SYLLOGISTIC LOOK AT THE
FACTS OF THE RESURRECTION

Through the influence of Holmes and others, the |
absolutes contained in our law have gradually eroded,
We live in a society which is governed by sociologica)
law. Francis Schaeffer defined sociological law ag;
“law that has no fixed base but laws in which a group
of people decides what is sociologically good for

society at the given moment; and what they arbitrarily by
decide becomes law."4 This is exactly what Holmes
expounded.

John T. Moen

A.B., ].D., University of Southern California
LL.B., University of Montana
B.D., Wartburg Seminary
Member of the California, Iowa, and Montana Bars
Professor of Law, Simon Greenleaf

Holmes’ philosophy manifest itself in the Roe v.
Wade decision, in which the right of abortion-on-
demand was upheld.®* Thijs decision was the result
of Holmes’ philosophy taken to its logical conclu-
sion. Without absolutes, who is to say whether or not
a fetus should live or die. Man'’s God-given right to
life is ignored.

By insisting on absolutes, the Christian base has
been eliminated from the law. The only absolute
remaining is the insistence that there is no absolute.

“  Francis Schaeffer, A Christian Manifesto, 41 (1981)
4 Roev. Wade, 410 U.S. 113-78 (1973)
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A LAWYER’S LOGICAL AND
SYLLOGISTIC LOOK AT THE
FACTS OF THE RESURRECTION*

n the century before Christianity was born, the
erage citizen seemed to have lapsed into the same
spair that grips so many Americans today. Epitaphs
und upon early First Century tombs all too often
rried the cynical inscriptions. “I was not; I became;
am not”. We see, therefore, that the great mass of
en in their personal relations with others and with
emselves has not changed.

The Greek concept of the immortality of the soul
edates Christianity. This helps to explain why Socra-
les was eager to take the cup of hemlock and be freed
from his human body. But, even here, their concept

after life for the soul freed from the (SARX) body,
represented an after life as a cold, shadowy existence,
devoid of cheer or progenitor but with the persist-
nce of personality. From this milieu it is easy to see
rise of the Stoics, who disciplined their emotions
re rigorously than the common herd. They looked
1pon this mortal coil as a predicament that could be
scaped by suicide when it became too wearisome
or the flesh.

Into this sick and dying world shone the gospel of
esus Christ. It saved the First Century Christians
om the wages of sin — death. It is also the sole hope
or modern man who has become so cynical and
loused in his hubristic and hedonistic endeavors.

An invitational presentation at the Far Western Regional Conference of the
Evangelical Theological Society, Long Beach, California, April, 1986.
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It appears that there are two competin
pf life and death presented to us by ]elzzvs togdecl:; Ifeopnts
is the concept of sin and death proclaimed by the diae
lectical materialism of atheistic communism pre:
pargd by a Jew, Karl Mar, in an upper room in London
during the last century. The second is the gospel
message giving eternal life to believers in Jesus Christ
as their personal Lord and Savior. This Good News
was presented to the world by the Son of God in the
Sppt%r :‘gotrr} that Gfirsé Maundy Thursday and by his
ea at first Good Frida i
Fivet Eastor Srcas y and resurrection that

Therefore, in order to receive this greatest of gifts —
eternal life with Jesus Christ as our personal Lord
and Sav.ior — let us examine the core and kerygma of
the Christian faith; the resurrection of the physical
body of Jesus Christ in a logical and syllogistic manner.

Too many theological scholars and quasi scholars
‘today say that you can be a Christian without belief
1n'the resurrection of the body of Jesus Christ the
tl.rnrd day after his death. I submit that this is impos-
51bl.e. We will examine a number of New Testament
scriptures in our objective search for truth, includ-
ing I Corinthians 15 and Luke 24:1-49. ’

The resurrection is the central fact of the Gospel
message. This is the central and most important
aspect of the Christian Kerygma. I submit that with-
out the resurrection the words of St. Paul would
ste.md' as the epitaph of a dead Christianity: “Your
fa%th is futile and you are still in your sins” (I Corin-
thians 15:17). Without the resurrection, Jesus would
have been just another unfortunate victim of man’s
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manity to man. With the resurrection, the death
ory motif of St. Luke’s gospel reaches a new high.

The position taken by some who want to discard
ng established truths of the Christian faith are
tently inconsistent with the gospel witnesses to

resurrection of Christ contained in the gospels
St. Luke 24:36 to 43 and St. John 20:19 and fol-
lowing.! In these narratives, Jesus appears to the
sciples and convinces them that it is He Himself,

en bodily, by showing them His hands and feet.
He then eats before them. Modern exegetes like
Rudolf Karl Bultmann state that it makes no difference
whether or not Christ truly and factually arose on the
third day from the dead. What appears to be enough
for Bultmann and many other modern theologians
is, do you believe Christ rose from the dead in your
mind! For millions of intelligent Christians, this is
not enough, for you can find thousands of people in
insane asylums who can conjure up any number of
false beliefs and start moral cults. It appears that too
many modern scholars, in their quest for making the
gospel meaningful in today’s world, are ready to throw
the baby out with the bath water.?

_ The importance of the resurrection to Christianity
is well stated by Bruce Wawter who states as follows,

to wit;

Buitmann, Rudolf Kar], Al in German and now translated to English. (a)
Essays Philosophical and Theological, 1855; (b} Das Evangelum des Johannes,
1952; (c} Evangelische Problemme des Zweiter Korinthersbriefes; (d)} Exis-
tence and Faith; (e) Form Criticism, A New Method of New Testament Re-
search; (f) History and Eschotology; (g) History of Synoptic Tradition; (h)
Jesus; (i) Kerygma and Meth

Bultmann's works demonstrate this throughout.
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The resurrection is the histori
rical fact, the thing which
:l}:aer:le.ctl}:;; t‘il::i:;u'es Chl:istianity. If the resurregction is ri‘;dtrl:;s
is isti i i '
iy a sham, and Christian morality an idle and

From the totality of Luke’s gospel, I :
impression that the resurrecﬁgon%s the i:;ltgi? Gc(lyzer
approval on the Son’s work of redemption, the .
cc_aptableness of his sacrifice and the ultima(’:y of }T'
Kl'ctory over sin, death and the devil. God has madls
T1hrnself known to man through his acts in historye
. ese acts 1n_h1s1tory reached their climax in the

ecisive gnd final act of God in the life, death and
irgsglrere&cn?}xll of Jesus Qhrist. This is clearly shown
Gospel.ea glory motif that runs through St. Luke’s

rpretation of the New Testament (1861-1969).
y ideas have arisen in the last 100 years an
originators have been acclaimed as heroes.
inand C. Baur is a good example. As a founder
e Tiibingen School of Interpretation, he was a
sneer in his field and the idol of Germany in his
- That he made some real contributions is not to
enied, but only at a cost. The final assessment of

ory in the words of Neill are to wit:

“Incautious assumptions at the start led Baur to error on every
principal point of New Testament criticism. His diligence and
brilliance could not overcome the false foundation upon which he

built.” 4

contributions might have been beneficial to the
rch while much loss to the church, occasioned
isht not have occurred had his fellow
sntemporary scholars fostered a dynamic ‘‘anti-
icism” instead of either following him like so
le sheep or refusing to really meet his
hich was often the case of the orthodox
o tended to retreat behind their wall of “verbal
pspiration.” The uncritical acceptance of new ideas
matter how plausible they may seem on the sur-
e or how great the fame and the prestige of the
ginator renders any further scientific inquiry
most impossible. In this connection, I must express
wholehearted agreement with Neill who observes
hat the weakness of much of the New Testament
ccholarship of the last 100 years is “that really valu-
able observations are frequently lost in a maze of
econdary and ill-established imaginings. Having
hus stated my own bias, I will now turn to Tillich

In order to limit this Treatise to a relative i
: I

taﬁxd e;lccurate account, I will look at two mairf a}::'lgae:
StatL 1szv’e caused Frouble for the clear language of
o ufe s Gospel.nn explaining the bodily resurrec-
ion of Jesus th;ls;t. One will be a description and
:ﬁvxew of Tﬂ.hch s new approach to the doctrine of

e resurrection and the other will be the frequently
mlsunder§tood intentions of St. Paul in his epistle
to the Corinthians t.o wit: 1 Corinthians Chapter 15.

I fully recognize the value and the inevitabili
hlstorigal criticism in the area of ?\Ig:/\?v}[t:s;;unyegf
exegesis but, wjth Thielicke, I will insist on the even
}g)r(laater neces.m.ty. of ‘“‘anti-criticism’” as a counter-

alance to criticistn which has all too often been
accepted at face vialue. The folly of the uncritical
acceptance gf new theological ideas in the name of
quern _enhghtennnent is well illustrated (though
unintentionally) by Stephen Neill in his book The

T —ira—
Cf. Stephen Neill, The Interpretation of the New Testament (1861-1968)

{London, 1964), p. 27.

3 Cf. Bruce Vanter, “Re i "
ey ) sulrrection and Redemption’ Catholic Biblical Quar-
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i i i to what

f a physical body. Then the absurd question arises as
gappgngd to the molecules which comprised the corpse pf Jesus of
Nazareth. Then absurdity becomes compounded intoc blas-

phemy.” 8

and his doctrine of the resurrection, or perhaps morg
specifically, his theories of the resurrection.

For Paul Tillich the resurrection is both symbo]
and event. He recognizes that a factual element ig
implied in the symbol and allows that historical re-
search is justified in trying to elaborate on this ele-
ment. He asserts, however, that historical research
can only establish probability (or lack of it) but in the
final analysis it is not historical research or accept-
ance of biblical authority which creates certainty
but [I]t is the certainty of one’s own victory over the
death of existential estrangement which creates the
certainty of the resurrection of the Christ as event
and symbol.” s

Tillich, we have noted, rejects all thyee gengral
heories. What then is the position of Tillich? He f1r§t
all asserts that the symbol of the resurrection is
sed on fact. He states something happened but he
es not say just what took place that first Easter.

e thing is obvious. In the days in which the certainty of ﬁis
glel:l?::'ectiong grasped the small, dispersed, and t.ha despairing
group of the followers, the church was born, and, since the Christ
is not the Christ without the church, He has become the Christ.
The certainty that He Who is the Bringer of the new eon cannot
finally have succumbed to the powers o_f _the old eon made fhe
experience of the Resurrection the decisive test of the Chl:lst-
character of Jesus of Nazarsth. A real experience made it possible
for the disciples to apply the known symbol of the Resurrection
to Jesus, thus acknowledging Him definite'ly as the Chri.st. .'.I'hey
called his experienced event the “Resurrec;lon of the Christ,” and
it was a combination of event and symbol.

Tillich cites three theories “which try to make the
event of the resurrection probable.” These are the
“physical”, the “spiritualistic” and the “psychologi-
cal”. He regards all three of these as unsatisfactory.
I submit that Tillich is correct that the “spiritualistic”
and the “psychological” theories are inadequate.
Therefore, we will drop them from our discussion.
Close analysis shows that the “‘physical” theory cor-
responds most nearly to the Biblical witness and to
that end I quote Tillich’s consideration of it as a basis ; . o
for discussion: Tillich then confronts us with a combmgtlon of
ymbol and event. The idea of the resurrection of a
od was widely known in the pagan religions of
hrist’s time. According to Tillich something hap-
ened which caused the disciples to come to the con-
lusion that Jesus of Nazareth still lived although He
ad been crucified, dead and buried. As a result of

““The most primitive theory, and at the same time beautifully ex-
pressed is the physical one. It is told ix the story of the tomb which
the women found empty on Easter morning. The sources of this
story are rather late and questionable, and there is no indication
of it in the earliest tradition concerning the event of the resur-
rection, namely 1 Corinthians, chapter 15. Theologically speaking,
it is a rationalization of the event, interpreting it with physical
categories that identify resurrection with the presence or absence

Ibid.

*  Paul Tillich, Systematic Theology Volume II, {Chicago, 1957), p. 155 Ibid., p. 154
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their mysterious ecstatic experience, the Apostleg
applied the known symbol of the Resurrection to
Jesus and proclaimed “Christ is Risen!” At this point
it would be appropriate to let Tillich clarify his posi.
tion further in his own words (I italicize certain por-
tions which I desire to mark for particular notice):

“We must ask anew what this reality (the resurrection) is? In order
to describe it, we must look at the negativity which is overcome
in it. Certainly, it is not the death of an individual man, no matter
how important. Therefore, the revival of an individual man or his
reappearance as a spirit cannot be the event of the Resurrection.
The negativity which is overcome in the Resurrection is that of
the disappearance of Him Whose being was the New Being. It is
the overcoming of His disappearance from present experience
and His consequent transition into the past except for the limits
of the memory, And, since the conquest of such transitoriness is
essential for the New Being, Jesus, it appeared, could not have
been its bearer. At the same time, the power of His Being had im-
pressed itself indelibly upon the disciples as the power of the New
Being. In this tension something unique happened. In an ecstatic
experience the concrete picture of Jesus of Nazareth became indis-
solubly united with the reality of the New Being. He is present wher-
ever the New Being is present. Death was not able to push Him
into the past. But this presence does not have the character of a
revived (and transmuted) body, nor does it have the character of
the reappearance of an individual soul; it has the character of
spiritual presence. He ‘is the Spirit’ and we ‘know Him now’ only

because He is the Spirit. In this way the concrete individual life

of the man Jesus of Nazareth is raised above transitoriness into

the eternal presence of God as Spirit. This event happened first to

some of His followers who had fled to Galilee in the hours of His
execution; then to many others; then to St. Paul; then to all those

who in every period experience His living presence here and nov.
This is the event. It has been interpreted through the symbol

“Resurrection” which was readily available in the thought forms
of that day. The combination of symbol and event is the central
Christian symbol, the Resurrection of Christ.” 8

The preceding theory concerning the event which
underlies the symbol of resurrection summarily dis-
misses both a physical as well as a spiritualistic literal-
ism. The author replaces both the physical and spir-

p——

® Ibid., p. 156ff. (emphasis mine)
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alistic theories by description, which Tillich claims,
, nearer to the oldest source (Corinthians, Chaptgr
.and with it he places at the center of his analysis
religious meaning of the resurrection for the dis-
os (and all their followers), in contrast to the early
istians’ previous state of negativity and despair.
view is the ecstatic confirmation of the indes-
ctible unity of the New Being and its bearer, Jesus
Nazareth. In eternity they belong together. In con-
t to the physical, the spiritualistic, and the psy-
wological theories concerning the resurrectlog
ent, one could call this the ‘“‘restitution thepry.
scording to it, the resurrection is the restitution pf
sus as the Christ, a restitution which is root'ed in
e personal unity between Jesus and God and in the
act of this unity on the minds of the Apostles. His-
rically, it may well be that the restitution of Jesus
the dignity of the Christ in the minds of the dis-
ples may precede the story of the acceptance of
us as the Christ by Peter. The latter may be a reflex
the former, but even if this is the case, the experi-
ce of the New Being in Jesus must precede the ex-
rience of the resurrected Son of God. This is true
scause the Church of Jesus Christ is not founded
on the rock of Peter, but rather upon the truth to
hich Peter confessed; that Jesus Christ is the Son of
e Living God. The diety of Jesus Christ is the foun-
tion upon which the church rests. It is the funda-
mental creed of all Christendom. Although it is my
lief based upon a logical and syllogistic analysis of
the evidence that the restitution theory is a most
adequate explanation under the facts, it must also be
ubmitted as a theory.

It therefore remains in the realm of probabil.ity un@er
e facts and does not have the certainty of faith. Faith

89



The Simon Greenleaf Law Review

provides the certainty that the picture of the Chrigy

in the Gospels is a personal life in which the Ne

Being has appeared in its fullness and that

of Iesus of Nazareth was not able to separatet}tllfedlslzth
Be_u'lg fr.om the picture of its bearer. If physical N
spiritualistic literalists are not satisfied with this solOr
tlon,.they cannot be forced to accept it in the namue;
of faith. But they can perhaps grant that the attitude
of the New Testament and especially of the non-literq].

istic Apostle Paul justifies the “theory of restitution.”

What Tillich calls the “physical theory” is the un-

equivocable testimony of the New Testame i
cularly the gospels of Luke and John. These :ctcgsgttls
clearly apd unequivlocally assert that Jesus of Naza-
reth having conquered death, rose from the tomb
with a glorified corporeal nature. There is a pro-
nounced emphasis (present also in 1 Corinthians
Chapter 15) on real continuity between the person of
Jesus whp had been crucified and buried and the one
whq exhibited Himself to the disciples in the resur-
rection appearances. The story of doubting St. Thomas
can h.ardly be interpreted in any other way than
asserting that Jesus was raised in the same body in
W!’llCh He was buried. Whatever changes that body
might hqve undergone at the resurrection, it was
clearly still a‘body; but not necessarily the same (sarx-)
or body. (This resurrection body is what Jesus Christ
gives to each of us who live and die in Him,)

Cl.ea,rly the synoptic gospels show us that Jesus
Christ’s resurrection body looked like His former
boc_ly. However, it was a body that could pass through
solid walls. There is no evidence His original body
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d do this. (However, all things are possible with
d. Therefore, this evidence is not required.) Tillich
aware of all of this but it appears to mean nothing
him. He casts aside all the patristic evidence, his-

and tradition except for that contained in 1 Corin-
ans, Chapter 15 as “‘rather late and questionable.”
course, he is not dogmatic on the subject — he
ants us the privilege of not accepting the restitu-
n theory which asserts that the resurrection has
thing to do with the return of the body of Jesus.
r responsibility cannot be so easily dismissed,
iowever. As responsible Christians we must judge
vhether the restitution theory is of Christ or not.
is is essential because the entire Christian faith
tands or falls on the fact of the resurrection of Jesus
hrist our Lord and Savior on the third day as He had

redicted before His death.

From the time that the New Testament was first
educed to writing until the rise of liberal Protestant-
ism in the last century that which Tillich labels the
‘physical theory” was taught in all of the churches
f Christendom. This can even be inferred from Till-
ch’s description of the primitive theory. All of the
ncient creeds (the Nicene and the Apostles Creeds)
s well as the later confessional writings and cate-
hisms proclaim a belief in a physical bodily return
f our Lord and Savior Jesus Christ. Patristic sup-
ort is all but unanimous.® In fact, it would seem
that the only precedent for anything like the restitu-
ion theory with its anti-body bias is to be found among

v Cf. Murdoch Dahl, The Resurrection of the Body, A Study of 1 Corinthians
15, (Naperville, 1962) p. 7, 37ff; also .A. Schep, The Nature of the Resurrec-
tion Body, (Grand Rapids) p. 220ff; also Richard Riss, The Evidence for the

Resurrection of Jesus Christ, (Minneapolis, 1977).
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the ancient docetic gnostic heretics (and of course
the old liberal protestantism tradition from which
Tillich himself came).

Tillich is swimming against the current insofar
as the total view of church history is concerned,
However, this alone would not justify our arbitrarily
slamming the door on his ideas without further con-
sideration. No person can claim an absolute mono-
poly on the truth and this fact must compel us to
listen to Tillich with sympathy while at the same
time, guarding ourselves against the trap of thinking
that our generation finally has a peculiar insight
which is so far superior to all that has gone before
that the past may be jettisoned without further ado. I
submit that the Holy Ghost is active in the church
and in individual lives and the Canonical Scriptures
of the New Testament are the constitution and char-
ter of the church and the standard by which all doc-
trines are to be judged. If I understand Tillich correct-
ly, this is also his implied intent. Now if we believe
that the Holy Spirit leads us in the truth today, we
must also allow that He led the patristic fathers who
have gone before so that they should not have been
too far from the truth as they harkened to the voice
of God in the Scriptures through the inspiration of
the Holy Spirit.

I strenuously object to Tillich’s reference to the
belief that Christ was raised with a glorified cor-
poreal body as a “theory.” This is dishonest in that
this disguises the fact that this has been the unequi-
vocable teaching of the universal church from at least
the time the synoptic Gospels were reduced to writ-
ing during the First Century A.D. until the rise of
liberal Protestantism during the Eighteenth and Nine-
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eenth centuries. What he calls the “physical theory.”
is the accepted doctrine; all the others including his
yroposals are revisionist theories. Seen 1n'th1s light,
nd only then, should we make our quluatlons. Only
n doing this do we see the matter in its proper per-
pective. Tillich is a man standing before the univer-
al church declaring that for over 1,900 years its under-
tanding of the resurrection is not only incorrect but
ven tending toward blasphemy and apostacy. Now,
ve may indeed be in the presence of another At.h.ana-
ius or a Luther and not a Marcion or a Ba§1lldes.
Jowever, the burden is upon Tillich to convince us
f this. I submit that by the evidence he has not done
is.

That there are discrepancies in the resurrection

overy. I submit that the clear evidenge of modern
cholarship points to the possible incluspr} of lggend-
ry factors and creations. But if any.umfled picture
presented by the Canonical Writing of the. New
estament at all, it can only be that reflected in fche
aditional doctrine. (I believe I can say that Tillich
ould allow this since this is implicit in his rejection
of some of the New Testament.) When we deviate
om the total view we may well ask the question as
to whether or not we have in fact given up our Bibli-
cal witness and substituted something else for it.
‘When we reject one tradition contained in the New
Testament in favor of another (listen to one, refuse
to hear the other except to reject it), we have in fapt
introduced a new standard into the church. .. His-
torical . . . criticism. The contents of the Holy Scrip-
tures will provide only outer limits. The h‘istorlan w%ll
be our “pope” and will announce what is authentic
and/or “late and questionable” and since his judg-
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ments are subjective and subject to constant changg
we must be prepared for numerous revisions of oy,

theories. Our picture of Jesus will constantly change,

Clearly the modernist school of Biblical interpret,.
be.

tion has been losing ground during recent years
cause many of the Biblical truths that were rejected
by the followers of the school of historical criticism
have been proven to be true, in this scientific age,
by the findings at Qumran and the findings of the
Dead Sea Scrolls at various areas of the near east
since 1946,

The only Scriptural support Tillich claims for his
theory of restitution is 1 Corinthians, Chapter 15,
His first act must be to set up 1 Corinthians 15 over
against the rest of the New Testament, particularly
the Gospels of Luke and John which put the great-
est possible emphasis on the bodiliness of Him who
appeared outside the tomb and in Galilee, Even greater
problems for Tillich are the allusions to the physical
aspects contained even in his proof passages which
militates against the ideas of his restitution theory.
First of all, St. Paul specifically refers to the fact of
the physical burial of Christ (v. 4). Logically, if St.
Paul is not concerned with the tomb or a physical
body, why the referral to a burial at all? When St. Paul
then speaks of Christ being raised to life the third
day (also v. 4), how can one deny that St. Paul is talk-
ing about a body (the body of Christ which had been
buried) coming out of a tomh? Therefore, it is apparent
that 1 Corinthians 15 is not as free from the traditional
view as some would like to have us believe. We have
a definite allusion to a place and also the statement
of a particular time, so it would seem hard to deny
that St. Paul is talking about something that happened
“once upon a time.” Finally, the reference to the
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niptures (v. 4) ties us to Old Testament concepts
ich we will have to investigate carefully.

Corinthians 15 is presented as the.e “earliest trqdl-
) concerning the resurrection” while the opposing
dence is characterized as “rather lgte and ques-
1able.” 1 Most modern scholars will agree with
ich regarding the early date of Paul’s letter to the:
inthians assigning it to about the year 56 A.D.!
» Gospel of St. Mark is usually dated between 65
| 70 A.D.;2 St. Luke between 60 and 90 A.D.;1
St. Matthew about 85 A.D.1¢ The Gospel of St.
n is usually dated around 100 A.D. altho_ugh in
not too distant past this Gospel was confidently
d by some scholars as being written as late as
50 A.D. However, it must be admitted that there
ore always some dissenting voices who argued for
much earlier date.1® From this we see that thp dates
hen the traditions of St. Paul and St. Luke first ap-
sared in writing may differ as little as ten years and
rtainly by no more than thirty or th.n:ty-flve years.
he date that they appeared in writing doe_s _not
scessarily establish the relative age of the tradltlpns
ough it has the effect of guarding thqm against
rther development. One of the amazing things
ut the Biblical witness is that it was (—:\c;tually re-
ced to writing at a time when most tl.‘adltlons' were
ly given orally from father to son. .It‘ is cpncelvable
t a tradition first reduced to writing in 80 A.D.

Tillich, p. 155
Emil Brunner, Dogmatics Volume II, (Philadelphia, 1952}, p. 366

Floyd V. Filson, A New Testament History, (Philadelphia, 1961}, p. 82
1bid., p. 85

Ibid., p. 84
Ibid., p. 370 See also the footnote

95



The Simon Greenleaf Law Review

may actually be older and more authentic than One
first recorded in 50 A.D. depending on the relatiop,
ship of the recorder to the original event. Consequen;.
ly, a tradition marked as late on the basis of date re.
duced to writing must not be rejected out of hang
because it may result from honest corrective actiop
initiated by a knowledgeable person or persons (i.e,
to combat a growing misunderstanding or misinter.
pretation of a simpler rendering) rather than fancify]
elaboration.

Those who assert major deviations in essential
matters from the apostolic tradition on the part of
the writers of the synoptic gospels do not adequately
explain how this could have reasonably occurred in
a community which must have still included per-
cipient ear and eyewitnesses of the original events
when the gospels were reduced to writing. A devia-
tion from basic content of the tradition, a significant
crime in primitive communities, must have brought
on serious controversy. This crime required specific
intent, as do most crimes in anglo-saxon jurispru-
dence today. This concept clearly comes to us from
the Biblical showing of increased culpability where
the perpetrator of a crime possessed mens rea or
scienter (guilty mind). There is no evidence of a con-
troversy on the subject of someone having rational-
ized the Resurrection experience to make it “physical.”

On the surface the priority of 1 Corinthians over
that of the Gospel of St. John appears impressive.
But even here we must hesitate. In a book published
as late as 1938, Morton Enslin, a liberal New Testa-
ment scholar and a confirmed dedicated follower of
historical criticism of the Bible confidently asserted,
to wit:
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The date of the Gospel (John) cannot be set before 100 A.D. I'ts
use of the synoptic gospels, its obvious antipathy to the nget:c
‘heresay, its utter recasting and evaluation of the earlier traditions
are definitive . . . It would seem most likely to have been penned
during the first three or four decades of that century.”

he discovery of the Rylands fragment of St. John
d during the reign of Trajan who died in 135
, has rendered any date much later than 100 A.D.
th logically and syllogistically untenable. The basis
which Enslin and others would assign a date as
as 100 A.D. have even further eroded their posi-
This is another clear case where the evidence
been discredited specifically with the discovery
e Dead Sea Scrolls and other physical evidence

pged relationship of the terminology of St. John to
it used by the Alexandrine school of philosophy
d allusions to the Docetic heresy.1” Frank M.
0ss, Jr., one of the leading authorities on the Dead
a Scrolls, asserts categorically that the Gospel of
John preserves authentic historical material
ch first took form in an Aramaic or Hebrew milieu
ere Essene currents still ran strong. W.F. Albright
vides numerous concrete examples demonstrat-
that the phrases heretofore used to relate the
spel of St. John to the second century really came
m an era of Jewish history which comes to an
rupt end no later than 70 A.D. Unlike Enslin’s
ples, which are nothing more than a few phrases,
right produces many conclusive ones. Includ-
are/ “a simple dualistic phraseology, contrast-

Morton Enslin, The Literature of the Christian Movement Part III, (reprint,
New York, 1956), p. 451

Ibid., p. 450
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hn is that “‘there is scarcely a passage in the Gospel
hich was appreciably influenced in form by the
story of the church in the decades immediately
llowing the year A.D. 70.”2* He regards a date be-
een 80 and 90 as not unreasonable for the Gospel
hich agrees substantially with ancient tradition.??
e must acknowledge that not all scholars and theo-
gians have reacted to the new evidence in the same
ay. For example, C.C. Torey propounds the fact
at St. John is a translation from an Aramaic Text
itten down well before A.D. 70. Other distinguished
holars, such as Erwin Goodenough and A.T. Olm-
ad, maintain that the narratives of St. John are the
est and most authentic sources for any biographer

Jesus, the Christ.

ing good and evil, light and darkness trut
hogq; the opposition of the Spirit of Tru};l'él1 T:Iiléalse, |
Sfplrlt, 9f Perversity; expressions such as the ‘sopn the i
hght,, light of life,’ ‘walking in darkness.’ ‘doin ]
:c‘ruth, the ‘works of God,’ etc.” In summéry he agd;he
The supposed cases of Gnostic influence on ths i
Gospe‘l of St. John actually do not belong in the t o
Gnostic horizon of the second century A.D. at nf]e |
but provide the close relations in time betwéen tah'
Essenes and Jesus,” 1 Albright's inquiry also touch .
on topographical features. Enslin acknowledges thei
the Gospel of St. John contains certain geographicgl
and chronological touches which give it the appear.
ance of an early date but he dismisses this evidence
as 1rrelevapt with the comment that “any pilgrim t
the holy sites in Palestine at the beginning of thg
second’ century — an ancient forerunner of the modern
Cooke 8 tour — could easily have acquired such loca]
cologr. ¢ In the place of opinions (Enslin), Albright
proyldes concrete examples based on recent, archaeo-
logical discoveries, of topographical data. This is all
co_rrectly reflected in the Gospel of St. John. I submit
this cgqld not have been reaily known by ‘a person
who visited Palestine after the catastrophe of 66 A.D
and the fall of Jerusalem in 70 A.D.,, and after the 'fall
of Masada to the tenth Roman Legion, the last Jewish
?uttpost on thg Dead Sea, three years later. These
tle;c 5 undermlqe many of Enslin’s arguments and
esis and provide strong arguments for treating the
traditions of St. John with respect regardless of the
date.wht’an they actually were reduced to writing.#
Albright’s conclusion regarding the Gospel of ét-

. All this does not disprove Tillich’s thesis that 1 Corin-
thians 15 represents the “‘oldest tradition.” Certainly
some scholars have not reacted to this overwhelm-
ing new evidence. The evidence does, however, show
that liberal historical-criticism is a rather uncertain
‘pope”’. Therefore, all positions of liberal historical
criticism must be examined by the same skeptical
scholarship that has so long examined all positions
of conservative historical theology. The basis on
which Tillich builds his theory remain debatable
and there is much evidence which does not support
his arguments and his conclusions.?? Even Emil
Brunner who likewise holds 1 Corinthians to be the
most ancient and most reliable” account of the resur-
rection feels obliged to admit that the early existence
of the well-published legend that the disciples stole
the body plus the absence of any trace of a “‘tomb’’ of

1 WF. Albright,
p. 249 ght, The Archacology of Palestine, (Baltimore, revised, 1960)
Ibid., p. 248

'*  Enslin, p. 445
#©  Albright, p.245ff 2 Ibid., p. 242
% Cf Gary R. Habermas, The Resurrection of Jesus, (Grand Rapids, 1980).

98 99




The Simon Greenleaf Law Review

Jesus in the early Christian period does give “somg
historical weight to the tradition of the Empty Tomb,
(a tradition which in fact points unmistakably to 5
bodily resurrection).

So far we have contented ourselves with looking
at the written documents. Though the value of form
criticism has not been universally acclaimed, it claimg
to offer the tools needed to go back behind the writ.
ten Gospels and Epistles to confront the most ancient
traditions. Based upon this source, Thielicke asserts
that the “oldest form of the Easter kerygma access-
ible to us is doubtlessly to be sought in the Christo-
logical creedal traditions of the pre-Pauline period.
These can be discovered through a historical analy-
sis of the forms in the Pauline Epistles and in the
Acts of the Apostles.” He goes on to assert that the
oldest form available to us is not 1 Corinthians 15
which is itself a later theological elaboration but is to
be found, for example, in Romans 10:9.” “God raised
Him (Jesus) from the dead.”25 Now we must ask: How
would a Jew of the first century have understood this
assertion if he heard these words? If Paul Tillich is
right, he would have had no thoughts about a body
coming back to life or being transmuted — Tillich’s
restitution theory or something like it would have
instantly come to his mind. The historical sources
available to us are quite insistent, however, that the
old Jewish concepts of resurrection involved the phy-
sical return of a body. The inquiry of the Jews in
Mark 12:18ff and Matthew 22:23ff furnishes evi-
dence of this. As further background for the Jewish
belief, we have Ezekiel 37:11-28, Isaiah 26:19, and

¥  Brunner, p. 368

# L. Goppelt, H. Thielicke, H.-R. Muller-Schwefe, The Easter Kerygma in the
New Testament, (Wuppertal, 1964), p. 35f
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ani .2 which would have been known and. re-
mtt:}ald}bz),r %vell—informed and religious Jews of Ch}glsé s

- Dahl in his study, The Resurrection ‘c‘)f thg Body
cacterizes the old Jewish ideas as cruhle. 01;
materialistic.” (It is worthy of note that Da y ;18 a
is point trying to show that Ifaul emanc.lpaitle flm-
from these crude conceptions.)2® It is there oge
mitted, that the evidence clearly, convm‘?;;xg ly
,d overwhelmingly indicates that the term “He 1st
wen” would have been understood by the pefrcgpga'?
nesses of Christ’s day, as some type o ?tlh }e,
esurrection; and that the old_est tradl'cmn(s1 0  he
jospel message are and were, in fac:t s0 unhershoo.
and so intended.?” The best explanation of the é) ymi
al elements of the tradition to be found in the ospcvlpf
ccounts is that they are a part of 'the earhgst }?‘a i-
on and are clearly evident also in 1 Corhnt 1tan.c:i
'or Paul to have wanted his hearers to un .3rs al?l
omething else would have requlreq considerable
mbellishment to make his intent specific.

o

' Does St. Paul in fact do this in 1 CorinthlansflS?
Does 1 Corinthians 15 actuz.ill.y t«?ach a resprr?ecl*.) 101;
of the type referred to in Tlll}Ch? dogmatics? : }(:en
the restitution theory fit 1 Cgr}nthlans 15 better tad
any other? Unfortunately, Tillich takes it for grlarll) e
that his assertion is self-evident gnd does not elabor-
ate on his exegesis of 1 Corinth}a‘ns 1.5..Thls is per-
haps understandable since a spiritualizing exegteﬁli
of this reference is popular today, 50 much S(?E a
Dahl in his study refers to it as the “Accepte xi-
gesis” with no citations or sul?stantlatlng argquﬁlai
The thrust of this unsubstantiated approach 1s

® Dahl, p. 12f. See footnote on page 18
¥ Dahl, p. 11ff. Compare also Brunner p. 367{f
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i t is to be
that is to grow and develoggrather than something tha

since St. Paul makes no reference to the traditj, done away with altogether.

of the Empty Tomb, and does not indicate that he
is aware that there is a difference between his regy,.
rection experience and that of the other discipleg,
Therefore, we must conclude he does not know ¢f
the Empty Tomb (although he refers to a buria])
These illogical positions regard all of the other resy,.
rection experiences as being identical (or substantj.
ally so) with St. Paul’s. This then is reinforced by
his statement in 1 Corinthians 15:50 that “flesh anq
blood cannot inherit the Kingdom of God,” which ig
supposed to prove that the resurrection has nothing

to do with the raising of corporeal or incorporeal
bodies.

‘ itional view asserted a change in thg nature
tg;rggg;’o;ljen though it insists on a Fegl 1der:;c}ty
tween the resurrection and the CI'Ulel‘)‘(IOI'l boP 1es1
Christ.) But Dahl has more f‘or us: Salqt au
1d not have thought of our qsseptlal bemig as
timately distinct from the ‘ph‘s‘rsxcal”aspecstto Pmtllli
ing. All is one totality.”*® “Body” for » an 1l
eans the whole personahty, and resurrec éothe
sans the restoration — the f}naI. salvat.lon' —o0 th
nified personality. Hence it is v1tal'to 1n§1s{c) on the
ord identity as describing t}us relatloqsl}lphecause
e whole idea has no meaning unles:s itist ensame
prsonality that is to be raised that exists now.

Iti arent that 1 Corinthians 15 in31§ts on a real
i:l':?oerlgl}alip between that which.wa_s b1'1r1.ed and tg.hac';
hich was raised. Such an identity is dlfflcul’g to 1nt
the restitution theory which attempts to ehrﬁlna ﬁ
e body of Jesus Christ from the event even aﬁ oug
cording to the Jewish concept of the essenti .uni;cy
of man, this also eliminates any actual parhmpatlo;lthy
sus except in the subjectlvg consciousness od be
ewer. That this is Tillich’s intent is remfgrcet t.y
is description of the “event” by the term ics i }ic
xperience” and by the further assertion t1 a(ti e
same kind of event can happgn (and apparentoyl_ qes]
“to all those who in every period experience his 1\3nig
presence here and now.” AddlCtS‘ of the ex1steil, al-
ist philosophy” may call this a “‘concrete ei'lveg (;1;
an “‘experience.” To persons, like myself, who don

Dahl’s position is supported by many other scholars,
Therefore, I submit a substantiating summary of the
approach from another source:

“The view that St. Paul means that all appearances of the Risen
Lord were of the same immaterial kind as that to himself does not
rest merely on the fact that he draws no distinctions between
them. The whole of his; argument in 1 Corinthians 15, to the effect
that flesh and blood cannot inherit the Kingdom of Heaven, is

based on the paralielism between the Resurrection of Christ and
the Resurrection of Christians,” 28

But Dahl shows rather conclusively that the “accepted
exegesis” is inadequate on the “flesh and blood”
Passage — that the nature of the change is pressed
too far in the face of a context which moves toward a
climax (in vv. 53ff.) which emphasizes identity, as
opposed to difference. “The very word ‘resurrection,’

implies the restoration of something lost, rather than the provision
of something new. Likewise the word ‘sown’ implies something

% Dpahl, p. 28ff. and 93ff.
*  Thomas S. Kepler, The Meaning and the Mystery of the Resurrection, (New % Dahl, p.91

York, 1963) p. 97f.; also Pinchas Lapide, The Resurrection of Jesus, A Jewish % Dahl p.94
Perspective, {Minneapolis, 1983) ank p-
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believe that it's “‘existentialism or drown”, the restj.

tution theory becomes nothing more than a More
elaborate re-hash of the psychological theory. Thig
approach presupposes nothing more than an inter.
nal change in the disciples. Such a proposition canngt
be harmonized with 1 Corinthians 15 without eXcCis.
ing those positive statements of St. Paul which assert
an historical event. (The term is used here according
to ordinary usage — not as it has been mutilated by
the existentialists.)

The most that can be said, even if one applies the
most charitable understanding to Tillich’s restitution
theory, is to allow for a real act of God in that Paul
does not contradict it, at least not directly. For the
most part he depends upon an argument resulting
from St. Paul’s silence. But the cold fact is that just
because St. Paul does not mention the tradition about
the Empty Tomb does not prove that he does not
know of it. The fact that he does not immediately
mention that his resurrection experience was different
from others (if this were the case) does not prove that
it is not so. After all, why would he? If anyone had a
unique experience with Jesus Christ, it was St. Paul.
Why should he emphasize this? The only end result,
we could expect, is that it would cause some to ques-
tion his full apostolic authority. We must not overlook
the fact that he has not asserted that his experience
was in every way identical to that of the other wit-
nesses. Neither must we overlook the fact that St.
Paul may not have been aware that he was writing a
“word of God” about which men would quarrel later.
I suspect he would be astounded if he knew what
men try to read into his letters at times. How can we
characterize a person who throws in personal greet-
ings and requests coats and other items as a careful
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cise correspondent? Everything seems to
gicg{: he was writ?ng casually to hi‘s beloved Chris-
n congregation. Why should he give an elalziorz;te
position of the resurrection tradition instead of a
ere summary? Must we not assume that he l_lad pre(i
ously instructed the Corint_hlans on the subject arid
repeat himself other than in summary form woud?
e superfluous insofar as basic content is concerned:

s the strongest argument against the “accept-
P:;?ggsis” of 1 Cogrinthians 15 comes from 1 Thessa-
nians, an earlier writing of St. Paul. The rgferenge
here is to the resurrection of bghevers but since tle
resurrection of Christ and believers are so close.y
related in the theology of St. Paul, such a reference 15
pertinent to our discussion. The concept e.xpress}el
in 1 Thessalonians 4:133ff is strictly ph'ys.lcal. The
. dead “‘sleep” and will awaken, etc. How is it tha’(d we
find such “crude” concepts whlch are suppose ’{0
_ be characteristic of ““late and questionable” rationa };
" zations in this very early tradition? Keple}‘ w}}o sub-
“scribes to the “accepted exegesis” of 1 (;orlnthlans 15
_observes this and explains it by asserting Fhat t?ere
has been a development in St. Paul’s thlnkl.ng. 2 In
“order to logically and syllogistically follc,j’w this ’chleor%i

we would have to recognize a “ypupg St. Paul an
‘an “old” St. Paul. This would be similar ‘t‘o our under-
~standing of the “young” Luther and the. old Lptile.r.
The only problem with this 'explanatlo.n, whic 1}5
adequate for explaining the dlffgrences in St. Pau Cs1
~ thinking, is that the crude physical c'oncep,”(s statln
closest to Paul’'s ‘“‘resurrection experience. Un rle(li‘
the laws of the development of tradition we wouh
then expect that 1 Corinthians would reflect the

————

% Kepler, p.- 98f
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rationalization occasioned perhaps by the intrusigy
of spiritualizing concepts from Greek sources or such
Jewish sources as the Book of Enoch. This would be
the exact opposite of what Tillich asserted happeneg
and would be destructive of his contention that the
physical aspects are “late and questionable.”

One more aspect of Tillich’s criticism of the tradj.
tional doctrine needs discussion. This is his assertiop
regarding the “absurd question’ which leads to ab.
surdity and perhaps even to blasphemy. Tillich is
aparently referring to the conservation of matter, |
certainly agree with him that it ig absurd that he
should have raised the issue at all (I realize that this
was not his intent). To deny the possibility of the
resurrection of a corpse (which is implied in Tillich’s
remarks) is to deny the power of our infinite God. All
sorts of problems about recovering the same mole-
cules and atoms presumably have disturbed the church,
If this were not true I doubt whether Tillich would
have mentioned the matter, The church has had too
many discussions of such subjects but suffice it to
say that actual identity of material is not demanded
by the traditional doctrine of a resurrection body.
The human body can be compared to a river which
retains an identity though the water content changes.
Probably an even better comparison would be a whirl-

pool in the ocean or in your kitchen drain. It looks
the same but different molecules of water are always
present. We also find this in our human bodies. My
present body does not contain the same elements it

did 10 years ago, yet I am the same person — there
is a real identity.

Now to the question of resuscitation of a corpse.
Scripture guarantees all who die in Christ a resurrec-
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. The molecules may be different from our
Oz:r?tdgogies. Certainly, the God whp creatc::d. the
rre'varse should have no problem creating or disinte-
gmting a corpse at will several times a day. Presum-
bzliy mass and energy to include atoms anc% mole-
gule’s have no eternal right of existence or resmtancg
n the presence of the God of Abraham,.Isaac, !aco”
jjnd Jesus for whom “nothing shall be impossible.
ﬂllllere is, of course, no apparent rat.lonal reason whg
God should have chosen to reconstitute a corpse an
ossibly dematerialize it for each resurrection expe-
ience (if that is what happened) just to con}\lnn&e 3
andful of people that Jesus was raised aqd t i’itf 0
loves them. But, then there is really no rational (from
ahuman standpoint) reason why (}od should ap.pﬁar
~on earth as a man and suffer an_d d}e on a cross either
- or that He should use the “‘restitution theory” to con-
~vince some Jews that “Jesus has bepoxpe the Christ,
- either. While the idea of the resuscitation of a corpste
“may be an offense to some, jugt as many other as;zlec s
~ of the story of Jesus and His life are offenses, we hare
 never characterize it as impossible. To t‘ake suc agl
attitude toward what has been the consistent teag -
- ing of the whole Christian Chur.c}.l, p.resumably Lll)nl'e§
- the guidannce of the Holy Spu:1t, is crass unbelie
~and not a little presumptuous 1f not blasphemous.
That Paul Tillich seems to do th1.s leads me to ques%
tion as to whether the God of T.ilhch, the .Ground 0
Being’ or ‘Being Itself’ (what is your ultimate con-
- cern — there is your God) is really the Gpd of ]esus’
Christ or whether it is the ‘god of the phl!osophers(.j
Tillich’s intention is, of course, to worship .tlr'le G(}J1
of Jesus, God the Father, Son and Hgly Spirit. dT e
Trinity — One God in three persopahtles. But oes;
he realize his intention? It is possblg tha}t we rr}uls
distinguish between his intention which is certainly
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Christian and his thought which may in fact miss the
mark and constitute apostasy.

It is submitted that the best summary of the objec.
tions to Paul Tillich’s restitution theory is supplieg
by George H. Tavard, to wit:

“The trouble is that this theory does not do justice to St. Paul.
Jesus was understood to be still the Christ in spite of the tomb ‘on
the third day’. To say this is neither absurd or blasphemous. It is
the apostolic faith. The absurdity would be to believe that the
Apostles accepted the Resurrection stories and the fact of the
rising from the tomb while knowing perfectly well that Jesus had
not risen from the tomb and had not resurrected in his own body.
The myth of the resurrection makes no sense unless it refers to &
bodily Resurrection. It would have been much simpler to say that
Christ was still present as Spirit, if this is what the Apostles experi-
enced, than to invent a Resurrection myth which they knew would
be taken literally and would therefore mislead people. There was
no point in delivering to others the faith that ‘the Christ was buried
and that He rose on the third day,’ if they only experienced His
spiritual presence. This indeed would have been an absurdity and
ablasphemy,”’ 33

Paul Tillich’s theory of the resurrection of Jesus
Christ is in keeping with his departure from the faith
of Chalcedon. (I would not stress this position after
carefully examining the evidence, though I do object
to it.) There would be little basis for a Resurrection
of Christ in the flesh, if God had not been incarnate
in the symbol of the Resurrection. Tillich had to find
a theory that would preserve the symbol while empty-
ing it of its reference to the flesh, If Tillich was not
entirely a Docetist in denying the two natures of
Christ, he became one in describing the Resurrec-
tion. I have no doubt that his theology is, on this
matter, heretical. It is unbiblical. It is not in keeping
with the traditional formulations of the pastristic

3 George H. Tavard, Paul Tillich and the Christian Message, (New York,
1962), p. 136f.
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thers of the Christian Church or of the early Church
ouncils. It is incompatible with the historical thep-
of the Christian Church and that of the medie-
val scholars and theologians. It is irreconcilable with

_the faith of the Protestant Reformers in the sixteenth
- century. In our century it appears as an outgrowth

%iof liberal Protestantism, substituting an ontological
 principle for the latter’s moral emphasis. To be sure,

it appeals powerfully to those who, withopt !aeing too

i'?i%'scrggulous about the sources of the Christian fﬂlﬂ:l,

~ wish to absorb that faith into the existential emphasis
~ of modern philosophy.

Is this matter of how Jesus arose from the dead of

‘vital importance? I submit that it is central to the vital

‘question of the person of Christ. Jesus Christ is either

~ the Son of the Living God and He did what He said

- He would do in rising from the dead on the thi'rd c'lay
or He is a fraud. We must take a stand on this vital

- point, If Jesus Christ did not rise from the degd, we
witnessed 2,000 years ago another illustration of

man’s inhumanity to man and Jesus was a fraud be-
- cause he failed to do what he said he would do. We

‘?"Christians must take a firm stand on this issue. The

easy way out of saying Jesus was just a n?ce. man or a
good teacher is not available to us as Chr;stlan apolo-
gists. Those such as Tillich who depreciate or deny
the traditional doctrine of the bodily resurrection try

- tofill the void with an emphasis on faith in the “Easter

- Event,” but I wonder how far faith can legitimately
extend without an anchor in history, such as that
given in St. Luke's account of the bodily resurrec-
tion of Jesus Christ. Cullmann emphasizes that.“the

- whole early Christian thought is based on Heilsge-
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schichte, (the salvation history of the world as con.
tained in both the Old and New Testaments) apgq
everything that is said about death and eternal ljfe
stands or falls with a belief in a real occurrence, iy
real events which took place in time, '3 In othep
words: “How can we enter into a relationship with
God by believing in an Act of God — if God has, ip
fact, done nothing?” Does this not apply especially
to the resurrection of Christ, an event on which Pay]
in 1 Corinthians 15 asserts the Gospel stands or fallg?

‘HE LOGICIAN’S MODEL OF JUDGMENT AND
THE RESURRECTION OF CHRIST

Karl Barth seems to think that it does make a differ- by
ence.
1t is impossible to erase the bodily character of the resurrection
of Jesus and His existence as the Resurrected One. We may not as
Christians gloss over this element in the New Testament record of ]effrey E. Bauer

B.A., California Baptist College, Riverside

the forty days and forty nights when Jesus walked this world be-
M.A. Candidate, Simon Greenleaf

tween the resurrection and His bodily ascension to Heaven, as
those who advocate a false dualism between spirit and body have
repeatedly tried to do. For unless Christ's resurrection was a
resurrection of the physical body, we have no guarantee that it
was the decisively acting Subject Jesus Christ Himself, the total
man and total God Jesus Christ, who rose from the dead. 35

The fact that Tillich and others who tend to “‘spirit-
ualize” the resurrection event resort to historical
research on the subject is in itself their implicit admis-
sion that “what actually took place” is a matter of
significance for us, if we are to fully understand Jesus
Christ in His paradoxical Christian position as both
total man and total God.

#  Cf. Oscar Cullmann, Immortality of the Soul or Resurrection of the Dead?
in K. Stendah! (ed.), Immortality and Resurrection, (New York, 1965},

pPp. 9-53
%  Karl Barth, Church Dogmatics, Volume 111, part 2, (Edinburgh, 1960), p. 448
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E LOGICIAN’S MODEL OF JUDGMENT AND
THE RESURRECTION OF CHRIST

t is easier to make judgments than it is to explain
t how they are made. In daily life ordinary people
ake judgments all the time by natural modes of
‘no. Likewise, ordinary citizens, chosen at
serve in juries make vital decisions in
ourts everywhere. If analyzed, judgments are based
_n the believability of the facts involved. Outside the
realm of pure logic and mathematics, proof is never
anything more than probability. It is the courts’ job
to decide whether the probabilities are strong enough
or one sided enough to amount to legal proof. Proof
hen involves probability, and this must exist to an
extent which is overwhelming. With regard to the
resurrection of Christ, we are involved immediately
with historical eyewitness testimony. The eyewit-
ness historical account can be examined and cross-
examined to determine its factual probability. “His-
torians, and indeed all of us, must make decisions
constantly, and the only adequate guide is prob-
ability.”* Marcus Stone in his Proof of Fact in Crimi-
nal Trials gives us several guidelines for determining
any verdict based upon probability. We can look at
several of these guidelines and apply them to the

resurrection account in order to arrive ata verdict.

The Real Issues

The way in which the real issues in a trial emerge
and what those issues are is focused by the narrow-

1 John Warwick Maontgomery. History and Christianity {Downers Grove:
Inter-Varsity Press, 1861}, p. 79
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ing of the matters in dispute to a single and si

question of fact. In our case, did ]esgus Chdris;.l’crrirli)le
from tl?e dead as claimed in the accounts? The rese
issues in a trial will emerge starkly. The overwhel] 2
ing number of trials concern simple questions o
whether the thing was done or not.2 e

The same_disputed points are gone over again and again by eact
ad\’ogate in the examination-in-chief, cross examination asnd re]
exarplnatxon of one witness after another and again in s h ‘
and in the judge's charge to a jury. 3 posches

But in thfa case of the eyewitnesses involved in the
resurrection event two thousand years of history pre-
vent us from cross examining them. Simply, the eye-
witnesses of the event are not alive to questi,on. How
then do we apply this criterion of verdict finding to
the resurrection account given by the eyewitnesses?

Th}S reguirement is met fully by the presence of
host.lle witnesses involved during the time the resur-
rection claim was being made by the disciples. We
are in toucb with the evidence laid down by the i)rin-
cipal eyewitnesses. The earliest preachers of the
resurrec'tlon knew the value of first hand testimony.
They c’lalmed to be witnesses of these things. Many of
Christ’s disciples were around who could remember
what had and_had not happened. This is a factor fully
capable of being checked and cross checked for any
verbal and written accounts of the events. But it is the
presence of the unfriendly eyewitnesses that is of spe-

¢ Marcus Stone, Proof of Fact in Crimi inls ; ,
Son, Lid.. 1984), p. 359 riminal Trials (Edinburgh: W. Green and

» Ihid., pp. 359-360
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importance to us. It was these hostile witnesses

+ the early preachers had to contend with. These

re equally conversant with the main facts of the

aistry and death of Jesus. F.F. Bruce, Rylands Pro-
sor of New Testament at the University of Man-
ster, sums up the value of the hostile witnesses in
viding cross examination evidence. “The disciples
dl not afford to risk inaccuracies (not to speak of
ful manipulation of the facts) which would at once
exposed by those who would be only too glad to

1)
80.”’ 4

Actually, maintaining a lie in the face of skillful questioning is
extremely difficult. The chances of the witness succeeding under
these circumstances might be compared to those of successfully
riding a bicycle on a high wire from the Empire State Building to
the World Trade Center in New York City. It may even be fair to
say that dramatic revelations discrediting the witness in the eyes
of the tribunal are only a matter of time if the witness is lying .. ..

ne of the strongest points in the original apostolic
reaching is the confident appeal to the knowledge
f their hearers. They not only said, “we are wit-
esses of these things” but also “as you yourself also
know”’ (Acts 2:22). “Had there been any tendency to
facts in any material respects, the
of hostile witnesses in the audience
ould have served as a further corrective.”® Thus,
he presence of hostile witnesses of the same events
he disciples were speaking of is the equivalent of

ross examination.

F.F. Bruce, The New Testament Documents - Are They Reliable? (Grand
Rapids: William B. Eerdmans Publishing Company, 1943), p. 43

Richard A. Givens, Advocacy: The Art of Pleading a Cause, 2nd ed. {Colo-
rado Springs: Shephard‘slMcGraw-Hi\l. 1985), p. 116

Bruce, p. 46
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Consistency and Incomsistency of Evidence

' If the facts to which the evidence refers are relateq
In some way, consistency im the evidence about them
1s especially important. Consistency of evidence is

also important where a nummber of independent Wit.

nesses all speak to the same: fact. However, it is com.
mgnly contended that differrences between Witnesseg
evidence points to their honesty and lack of colly.
sion. Stories identical in every detail are usuall

suspect especially if the everit happened long ago ang
the details might be expecte'd to have been forgotten
The credibility of a witness s greatly strengthened if
his testimony is corroborated by other witnesses who
testify substantially to the same thing. Additional
supporting witnesses give greater credibility to the
witnesses corroborated.

The records the evangelists write about the resur-
rection event corroborate each other. This is im-
portant because much criticism has been leveled by
skeptics upon the so-called discrepancies of the
gospel narratives. An investigation of the charge of
discrepancy against the Gospel writers wil] show
that the critics have classified mere omissions as con-
tradictions. Walter M. Chandler in his Trig] of Jesus
speaks to this point,

Nothing could be more absurd than to consider an omission a
contradition, unless the requirements of the case show that the
facts and circumstances omitted were essential to be stated, or
that the omission was evidently intended to mislead or deceive. 7

Chandler points out that any other contention would
turn historical investigation into a maze of confusion.

7 Walter M. Chandler, The Trial of Jesus - f'rom a Lawyer’s Standpoint (Nor-

cross: Harrison Company Publishers. 1g76). p. 15
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n Cassius, Tacitus and Suetonius have all written
it the reign of Tiberius. Many things are mentioned
ach that are not recorded by the other two. “Are
o reject all three as unreliable historians because
his fact?”’® No, each historian corroborates the

hers in substance. Likewise,

Abbott, Hazlitt, Bourrienne, and Walter Scott have written bio-

graphies of Napoleon Bonaparte. Not ane of them has recited all

the facts recorded by the others. Are these omissions to destroy

the merits of all these writers and cause them to be suspected and

rejected? Grafton’s Chronicles rank high in English historical

- literature. They comprise the reign of King John; and yet make no
mention of the granting of the Magna Charta. ®

en with this omission Englishmen still view Graf-
’s Chronicles as valuable records of the history
1ey portray. Josef Blinzler in his monumental Trial

lesus summarizes the gospel narrative concerning

e passion.

Nothing which could materially supplement the trial narratives
of the gospels is to be found anywhere. Any apparent divergences
which occur can be explained without difficulty. Therefore, there
is no reason to correct the picture gained from the gospel narra-

tives of the passion.

William Paley in his famous View of the Evidences
Christianity makes a pertinent observation about

e gospel variations. He says,

The usual character of human testimony is substantial truth under
circumstantial variety. This is what the daily experience of courts
of justice teaches. When accounts of a transaction come from the
mouths of different witnesses it is seldom that it is not possible to

pick out apparent or real inconsistencies between them ....On
S——
Ibid.
Ibid.
Josef Blinzler, The Trial of Jesus (Westminster; The Newman Press, 1959),

p. 288
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the contrary. a close and minwte agreement induces the suspicio
n

of confederacy and fraud. 11 s we must assess the plausible explanations on

gir probability value. The explanation we will
cept must be the one that is the most probable in

So we are speaking of consistency in substance here he ci
: e circumstances.

A severe rationalistic ajpproach woul

artificial correspondence]f of testimonies(?l Igie?lg;rang' n
out that when written hisstories touch upon theps e
scenes of action the comnparison affords grounda}rle
like reflection.’? When mumerous variations preseg;

We must first deal with the naturalistic explana-
ns of the empty tomb. The first possibility is that
e disciples stole the body and subsequently fabri-

themselves this phenomena is not deem ici

to shalfe the credibility of the main fact(.ac’iril;fz(izgf .
ences in the gospel accounts themselves show t}? r;
there was no confederacy and fraud since intelli eat
conspirators would have fabricated exactly the sinil
story in substantially the same language. The authore
of the Gospels were independent historians whS
wrote at different times and places. °

Probability

_Bishop Butler said “probability is t i
life.” Prqbability in the sense of ars;'ivingh:t gl—:/lgr?iigf
isa qqahty of belief about human affairs. It is an ex-
pectation that something has happened. The version
of events vyhich is finally accepted must always be
the one which is regarded as the most probable in all
the circumstances. So the test which determines the
verdict ultimately is not certainty but belief.

In the case of the crucifixion

. of Jesus we are imme-
diately presented with the historical phenomena of
an empty tomb. In ascertaining an explanation for

1 William Paley, A View of the Evid 5 istiani
Tract Society, 1848) . ol ¢ Evidences of Christianity {London: Religious

2 Ibid.
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ted a resurrection story. This theory is even re-
rded by Matthew. It is significant that Matthew
dn’t even bother to refute it. Matthew writes that
e Roman guard went immediately to the Jewish
gh priest knowing that they would have been in
uble had they gone to Pilate. Wilbur M. Smith says

It should be noticed first of all that the Jewish authorities never
questioned the report of the guards. They did not themselves go
out to see if the tomb was empty because they knew it was empty.
The guards would never have come back with such a story as this
on their lips, unless they were reporting actual, indisputible
sccurrences as far as they were able to apprehend them. The story
which the Jewish authorities told the soldiers to repeat was a story
to explain how the tomb became empty. 13

Matthew explains it,

And when they had assembled with the elders and counseled to-
gether they gave a large sum of money to the soldiers and said,
“You are to say, His disciples came by night and stole Him away

while we were asleep.’ (28:13)

This theory would not hold up under cross examina-
tion for an obvious absurdity is latent within it. If the
Roman guard had fallen asleep how could they have
known it was the disciples (or anybody else) who stole

‘ the body? As to the probability of the guards actually

13 Wilbur M. Smith, Therefore Stand (Boston: W.A. wilde, Co., 1945), pp.
375-376
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falling asleep, the classical philologist and historiap

T.G. Tucker speaks to this point.

Any neglect of duty or act of disobedience is inevitably punished.
sometimes by hard labour [sic] in digging trenches, sometimes hy
a fine, sometimes by stripping the soldier of his armour and mak-
ing him stand for hours in civilian attire as a butt for ridicule in
the middle of the camp, sometimes by a lowering of his rank cor-
responding to the modern taking away of a man’s ‘stripes.’ If a
soldier proves a hopeless case, he is expelled with ignominy from
the camp and army. If he deserts or plays the traitor he may either
be decapitated or beaten to death with cudgels. 14

Tucker speaks about the guard that joined the Roman
unit.

On joining his company he is made to take a solemn oath that he
will loyally obey all orders of his commander-in-chief, the emperor,
as represented by that emperor’s subordinates, his immediate
officers. That oath he will repeat on each first of January and on
the anniversary of the emperor's accession.

It is unthinkable that all of the guards would have
fallen asleep at the same time.

Another similar theory is that Roman or Jewish
authorities took the body and put it in safe keeping
so there would be no deception by anyone alleging a
resurrection from the dead. This theory is equally
flawed. Why would the authorities do the very thing
that caused all their problems? The disciples returned
to Jerusalem preaching “Christ is risen.” If what they
were teaching was false all anyone had to do was pro-
duce the body. Where was the official denial? The
authorities would have certainly been motivated to
say, ‘“That’s nonsense! We gave orders to move the

“  T.G. Tucker, Life in the Boman World of Nero and St. Paul (New York:
MacMillan, 1911), pp. 345-346

s Ibid., p. 342
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_body.” As a final resort they could have silenced
_ the new cult by putting the body of Christ on a carriage
and parading it about the Via Dolorosa. They cer-
tainly had the means, the motive and the opportunity
to do so, had there been a body.

It passes the bounds of credibility that the early C}.Iristians could
have manufactured such a tale and then preached it among those
who might easily have refuted it simply by producing the body
of Jesus.

There is, of course, the resuscitation theory which
has been revived in modern days by Hugh_ Schoen-
field in his Passover Plot. According to this theory.

Jesus didn’t really die on the cross. He rngrely fainted
~ (swooned). The disciples, mistaking Him for dead,
buried Him alive. Jesus revived in the cold tomb. The
disciples were so ignorant that they couldn’t })ehev.e
mere resuscitation revived Him so they insisted it
was an actual resurrection. In Schoenfield’s modern
twist of this theory Jesus had previously a‘zryanged a
feigned death on the cross by being administered a
drug (when the wine and vinegar was offered). Thp
plan was for Joseph to take the body to one of his
tombs. When the effects of the drug wore off Jesus
would appear alive and reveal Himself as the Mesglah.
But, according to Schoenfield, the plot backfired
when unexpectedly the Roman guard .thrust a spear
into Jesus’ side. He regained consciousness oply
temporarily and died later. Before dawn, t}}e remains
of Jesus were quickly taken away and disposed of
so His grave would be empty. The “unknown young
man’ then, was mistaken for Jesus by the emotionally
distraught Mary. Likewise, the disciples madg the
same mistake. This theory constitutes a classic ex-

1 Montgomery, op. cit., p. 78
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ample of approaching the evidence with a precon-
ceived theory and selecting only those facts which
support a particular view and rejecting all others. In
logic this is known as special pleading. The legal
scholar ].N.D. Anderson writes of Schoenfield,

This is ingenious to a degree. But the book is marked throughout
by a willingness to stress the merest detail in the gospel records
where this assists the writer's strange hypothesis, and to reject
everything, however important, which points the other way. The
possibility that the central figure might have been more than a
mere man is not regarded as even worthy of consideration, In-
stead, he is made to act in such a way as to be guilty of leading
those who were the chief recipients of his teaching sadly astray.
Nor is there any suggestion as to why the unknown messenger
was mistaken for Jesus himself, why the conspirators never told
the apostles what had really happened, or what, indeed, would
have been the outcome of this fantastic plot if it had succeeded, 17

With a stroke of the pen this theory eradicates all
but four of the eyewitness appearances of Christ be-
cause they do not fit into the theory. It ignores the
fact that Paul’s appeal to 500 witnesses was written
at a time when the majority of those 500 were stil]
alive and could confirm or deny the report,

Then one can postulate that the women, upon
returning Sunday morning to finish the burial cere-
mony, went to the wrong tomb. But this was no public
cemetery. It was a private burial ground. It is highly
doubtful that the women, who watched from a dis-
tance where He was buried (Matt. 27:55), would soon
forget the place where their dearly beloved was buried.
This theory creates more problems than it solves for
to postulate it one has to suppose that not only the
women went to the wrong tomb but that Peter and
John ran to the wrong tomb. Also, it would suppose

7 I.N.D. Anderson, Christianity: The Witness of History (London: Tyndale
Press, 1969), p. 65
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ws went to the wrong tomb followe;d by the
glgxtnt;lr?sl.elt would suppose that Joseph of Arlmathela;
the owner of the tomb, went to the wrong gra\tze. y
short, the whole wor%bd1 ha? %onet 'togtlzﬁew:ic;rﬁ% tgﬁb,
s capable of locatin .
%\Slhrzlii)b;r%%e‘:ioo nIiuch, proves nothing at all. 'I"hl?[
 theory destroys itself. Paul Maier, Professor of Anc'xelr;S
History at Western Michigan, addresses these vario

theories.

None of these theories, then, offers any sglid base for hist'(:lncz;}‘
reconstruction of what happened on the tf'IrISt Egstﬁro;nt%:; rga.ise
i ite fanciful, and a

examined, they appear quite 1 1
?;rn::)lfve difficulties than they solve. No.one theorykexpleix;r;:,reﬂ{
the phenomena reported at the time, an‘;i it w:)uhd t:oe'?}:lis ored:

o do so.
i bination of several of them to begin to do :
:zifstcg;nadmitted, not merely on any basis of Christian apologetic,

r N : . . 18
but of sober historical inquiry.

Assessment of Witnesses

i i tegory of criterion for
Stone provides this fqrther ca '
verdict If)inding. This is a category of assurgptloor}f
about human nature. The underlying asfsurillgfrllcz}rlll o
i i more fun
all courts is that truthfulness. is a mo :
i i trust in the witnesses
an quality than lying. It is ‘
}vlvlill?ch ecsltablishes the facts. A court.must actu?lly besat
lieve the witnesses whose evidence it a.cceptc’_:sc.e ;[srf?ﬁly
i i i “A witness is su
have confidence in him. ' s '
act determines
i ached only when the trier ot ;
}cgla?tihe witness is not worthy Ofdt?gle’f' 1.c;r ‘rcrh}:;letrc;egarllg
f his testimony are incredible. .
Ir):;;f)r? to assume the disciples lied in their account

g i 73),
Paul L. Maier, First Easter (Nw York: Harper and Row Publishers, 1873)

. 113 . ’ )
E. R. Friedman, Essentials of Cross Examination (Berkeley: Regents of
eo R. .

the University of California, 1968), p. 134

18

18
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of the resurrection event. The were eyewi

of the events. “This Jesus did (‘flod raise ipw\}\flrll::g?
we are all witnesses.” (Acts 2:32). We notice in thig
address that Peter is appealing to the public know-
ledge of the event. Louis Gottschalk in his primer of
historical method, Understand'ing History, points out
tl}gt, of the various conditions favorable to the credi-
bility of an eyewitness, matters of common know-
ledge are important. Facts that are well known, matters
qf common knowledge would make the witness un-
!1kely to be mistaken or lie about them, 20 This factor
is looke(.i for in considering the probability of a wit-
ness telling the truth, “Ability to tell the truth rests in
part upon the witness’s nearness to the event. Near-
ness is here used in both geographical and a chrono-
logical sense.”” Gottschalk sets up a four-fold criteria

for judging the authenticity of . FILET1:
cal account. y of any detail of histori-

'"l he .hlstonar‘x -- - Is prosecutor, attourney [sic] for defense, judge
and jury all in one....To him any single detail of testir;lony is'
credible . .. pl.‘O\'lded it can pass four tests. 1) Was the ultimate
source of detail {the primary witness) ablle to tell the truth? 2) Was
the primary witness willing to tell the truith? 3) Is the prim'ar wit-
ness accurately reported with regard to the detail under exar);lina-
tion? fl] Ishthere any independent corroboiration of the detail under
examination? Any detail (regardiess of what the source or who the
author) that passes all four tests is credible historical evidence, 22

The writers of the New Testament recorded that

they ... did not follow cleverly devised tales when
we made known unto you the power and coming of
our Lord Jesus Christ but were eyewitnesses of His
majesty.” (II Peter 1:16). Luke, the historian, wrote,

e —

20

21

22

Louis Gottschalk, Understandi i :
To00) 5 160 ing History (New York: Alfred A. Knopf,

Ihid., p. 150

Ibid.
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Inasmuch as many have undertaken to compile an account of the
things accomplished among us just as those who from the begin-
ning were eyewitnesses . . . it seemed fitting for me as well, hav-
ing investigated everything carefully from the beginning. to write
it out for you in consecutive arder. (Luke 1:1-3).

Concerning Luke, Archeologist Sir William Ramsay,
the foremost authority on the history of the early
church says, “Luke is a historian of the first rank;
not merely are his statements of fact trustworthy . . .

‘this author should be placed along with the very

greatest of historians.”?® The writers of the gospel
accounts fall well within all four categories set up

by Gottschalk.

Logicians’ Model of Judgment

This final category is perhaps the most important
as it deals with the actual reasoning process used in
arriving at a verdict. It is related to the probability
category because it is dealing empirically with the
facts. “In criminal trials, what is vital is that the be-
liefs which are formed about the facts should corres-
pond to reality and not that one statement of belief
should be related with perfect logic to another.”2¢
An empirical approach is being stressed here rather
than a strictly rationalistic one as in the criterion of

“seeking consistency of evidence. Evidence could have

a perfectly logical relationship and still be false. In
assessing evidence we must approach it empirically,
inductively drawing conclusions from it to arrive at

a verdict.

23 W.M. Ramsay, The Bearing of Recent Discovery on the Trustworthiness of
the New Testament (Grand Rapids: Baker, 1953), p. 222

2 Stone, op. cit., p. 378
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Inductive reasoning goes from the known to the
unknown. It is a generalization drawn from particu-
lar facts not as necessarily conclusive from them
but as a matter of greater or lesser probability. “If
facts A, B, C and D are accepted then a conclusion E
may be reached, which is not «certain but likely.””2s
This is how the courtroom logicians model of judg-
ment is related to probability. “Who finds a heifer
dead and bleeding fresh, And sees bye a butcher with
an axe; But will suspect 'twas he that made the slaugh-
ter.”?6 Everyone thinks inductively in daily life. “It
is a universal tendency in the mind to derive mean-
ings from the facts which go beyond them.”?”

What is needed to prove a resurrection? Simply
that a person was A. alive, B. then dead, and C. sub-
sequently alive again. Several events converge to
establish that this was the case (and in that order)
with Jesus. First was the whipping He endured before
ever ascending the hill of Golgotha. The Journal of
the American Medical Association provides excellent
current medical insight into the death of Christ.

Flogging was a legal preliminary to ever'y Roman execution, and
only women and Roman senators or soldiers (except in cases of
desertion) were exempt. The usual instrument was a short whip
(flagrum or flagellum) with several single or braided leather thongs
of variable lengths, in which small iron balls or sharp pieces of
sheep bones were tied at intervals. 28

3 [hid., p. 379

#  William Shakespeare, Henry VI, Part 2, 1II..2, ed. Norman Sanders (New
Yurk: Penguin Books, 1981), p. 114

¥ Stone, op. cit., p. 379

@ William D. Edwards, Wesley ]. Gabel, anid Floyd E. Hosmer, "On the
Physical Death of Jesus Christ,” Journal of ithe American Medical Associa-
tion, 255, no. 11 (March 21, 1986), 1457
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The severity of a Roman scourging dependec.l on the
disposition of the lictors in\(olved. A scourging was%
intended to weaken the victim to a state just short 0
collapse or death.?® The Romans perfecte(_i cruci-
fixion into a form of torture anc} capl.tal pumshme:n}tl
‘designed to produce a slow lingering death wit

maximum suffering.

being actually impaled on the cross, the vic-
~ tir]raxexf\?;: thrm;gvn to the ground on his back with hl'S
_arms outstretched along the patibulum. Archeologi-
cal remains of a crucified body found in an ossuary
near Jerusalem and dating from the time of Ch{;‘ll(st,
reveal that the nails used were tapered iron sp§f es
five to seven inches long with a square shaft 3/80 aﬁ
inch across.® The nails were usually driven throug!
the wrists rather than the palms as it has been me%b
cally demonstrated that the wrist can support t ﬁ
weight of a body and the palms cannot. Thg lengt
of survival generally ranged frgm three or four }}ours%
to three or four days, depending on the severity o
the previous scourging. I Peter 2:24 indicates that
the scourging of Jesus was particularly harsh. How-
gver, even if the scourging was not partlct}larly severe
soldiers often hastened death by breaking the legs

below the knees.

Since no one was intended to survive crucifixion, the body_ was
not released to the family until the soldiers were sure that t}}e vmngn
was dead. By custom, one of the Roman guards would pierce the

body with a sword or lance.

The scourging before the crucifixion served to weaken

»  Tbid.
s [bid., p. 1459
n Ibid., p. 1460
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the condemned man and, if blood loss was great, it

produced orthostatic hypotensi
volemic shock. P ‘on and even hypo-

No single cause was universall i
1S y responsible for th
death of a crucifixion victim. ’

The actual cause of death by crucifixion was multif i

varied somewhat with each case, but the two mosta crf?éﬁntﬁ
E)allx]ses prob'ably were hypovolemic shock and exhaustion asphyxia.
Other possible contributing factors included dehydration, stress-
induced arrhythmias, and congestive heart failure with the rapid
accumulation of pericardial and perhaps pleural effusions. Cruci-
fracture (b.reaking the legs below the knees), if performed, led to
an asphyxic death within minutes. Death by crucifixion w’/vas, in

y s S t d, Xcruciating (L y
tin, e ¢
ever ense ()‘ lle wWor e g [ a XCPUCIQ:US, or ‘out Of

The soldiers broke the legs of the two thieves but
not those of Jesus because they saw he was already
dead. The thrusting of the spear into Christ’s side left
no doubt as to His death. The water and blood that
ﬂox_/ved was most likely serous pleural and pericardial
fluid. Jesus’ death was probably hastened by his state
gf exhaustion and the severity of His scourging, with
its resultant blood loss and preshock state. ’

The cht that he could not carry his patibulum supports this inter-
pretation. The actual cause of Jesus’ death, like that of other cruci-
fied victims, may have been multifactorial and related primarily
to hypo_volemxc shock, exhaustion asphyxia, and perhaps acute
heart failure. A fatal cardiac arrhythmia may have accounted for
the apparent catastrophic terminal event. 33

A.n'y .interpretf.ition of the events surrounding the cru-
Cl.fIXIOH t.hat' is based on the assumption that Jesus
did not die simply does not line up with current med-

2 Ibid., p. 1461
33 Ibid., p. 1463
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jcal knowledge. “Romans were grimly efficient about
crucifixions; victims did not escape with their lives.”%

Stone reminds investigators that ‘‘the soundness
of an inductive conclusion, and the degree of prob-
ability which it may have, will depend on the extent
to which it is supported by evidence.””ss We have
looked at the facts concerning Jesus’ death. We can,
‘with equal empirical method, assess the facts of His
subsequent post-crucifixion appearances. Gener-
ally speaking in a court of law, the more numerous
and varied the individual facts are upon which a
conclusion is based, the more likely it is to be correct.
With the resurrection account we can examine the
variety of circumstances and people who subsequent-
ly saw Jesus alive. There was a large number of wit-
nesses of Christ after that first Sunday morning.

An early record of Christ's appearing after His
resurrection is by Paul. The apostle appeals to his
audiences’ knowledge of the fact that Christ had been
seen by more than 500 people at one time. Paul re-
minds them that the majority of these people were
still alive and could be questioned. This is important
because when assessing any event in history, it is
important to investigate whether enough people who
were participants or eyewitnesses to the event were
alive when the facts about the event were published.

The variety of locations and people involved in
Jesus’s appearances is important.

Eleven manifestations of Jesus are cited in the Gospels and Epistles
as evidence for the resurrection. They differ widely in time, set-

3 Maier, op. cit,, p. 112
s Stone, op. cit., p. 380
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ting, persons involved, and results. They agree unanimously.
however, that His physical presence was attested by competent
witnesses . . .. 38

The appearances of Christ are not stereotyped. No
two of them were exactly alike. Jesus appeared to
Mary Magdaline in the early morning. He appeared
to the two Emmaus travelers in the afternoon. Apos-
tolic appearances occurred in the evening. Mary was
alone when she saw Christ. The disciples were to-
gether in a group. The reactions were equally varied.
Mary was overwhelmed by emotion, the disciples
were frightened. Thomas was an incredulous unbe-
liever until Christ manifested Himself to him, at
which time he worshipped Him.

The hostile viewers of Christ’s post resurrection
appearances must be taken into account as well. Paul
was probably the most hostile of all witnesses. He
despised Christ and persecuted Christ’s followers.
Paul’s shattering conversion is recorded in Acts 9.
The gospel record indicates that Jesus’ brothers were
unbelievers prior to His resurrection (John 7:5). Yet
James later became a follower of His brother. What
had caused such a change in attitude? The historical
explanation is that Jesus appeared also to James (I Cor.
15:7). It is noteworthy too that there were a number
of Jerusalem priests who believed (Acts 6:7). This
possibly may have been due to appearances to them
as well. It at least points out that they recognized
the evidence for the empty tomb. :

I Christ had risen from the dead, His enemies
were thereby put in the position of having killed their

3 Merrill C. Tenney, The Reality of the Resurrection {New York: Harper and
Row, 1963), pp. 123-124
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Messiah — a charge which the early evangelists made
(Acts 2:23, 36; 3:14, 15; 4:10; 5:30, 31; 7:51).

oice such an accusation publicly without sufficient evidence
'{oos‘\x(;:gzrst it would be foolhardy. Why should these follovs;ei':l g)f
Jesus have risked imprisonment and death' for a lost. cause? ty
should they have asserted that Jesus had risen 1t: their opponﬁan s
could prove that He was still in the tpmb? The evidence rrfxus& haye
been strong enough from the beginning to make the case for Chris-

tian faith unshakable. 37

It is the silence of the evangelist's opponents on this
point that is so compelling. “A hostile witness may
also make truthful concessions because of no’t’azvant-
ing to lie or not knowing what elsetosay . ...

The particular facts of Christ’s life, death, and S}lllb-
sequent life have been assessed.. Particular stress has
been placed upon the direct evidence for His res;lr-
rection. There is much circumstantial evidence for

Christ’s resurrection as well.

Black’s law dictionary perhaps best defines circum-
stantial evidence.

The term includes all evidence of indi.rect nature. It is direct evi-
dence as to facts deposed to but indirect as to the facngr_nhp:}(:;
bandum [it is] evidence of facts or circumstances ffrom ;/lvabc
existence or nonexistence of fact in issue may be inferred.

John Henry Wigmore describes 'ghe function ‘of cir-
cumstantial evidence. “The primary question 1n
regard to circumstantial evidenge is v_vhether it li
relevant, and thus circumstantial evidence mus

37 Ibid., p. 109

®  Givens, op. cit., p. 107

»  Henry Campbell Black, Black’s Law Dictionary, 4th rev. ed.
Publishing Company, 1968}, p. 309

{St. Paul: West
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always be related to the proposed conclusion o
What decides the relevancy of circumstantial evi-
dence? One factor is that it must constitute proof of
facts already offered as evidence from which other
facts are inferred. Circumstantial evidence then, ig
largely inferential. Usually any one piece of circum-
stantial evidence is insufficient to prove an ultimate
fact. The value of circumstantial evidence is in its

ability to accumulate. This is one factor that makes
it valuable in court.

Several areas of circumstantial evidence accumu-
late that are unexplainable apart from the resurrec-
tion of Christ. One major phenomena is the imme-
diate emergence of the Christian Sunday. The early
Christians were God fearing Jews devoted to the ob-
servance of the Sabbath. In view of the consequences
described in the Old Testament for breaking the Sab-
bath, the early believers in Christ could not afford
to be wrong. They must have had more than suffi-
cient reason to change the day of worship from the
last day of the week to the first. Overwhelming evi-
dence for God’s sanction of this change must have
existed in their minds to offset their fear of God’s
disapproval. The day of public worship was changed
to Sunday in recognition of the resurrection.

The very origin and existence of the Christian
church is an historical phenomenon that must be
explained somehow. Its beginnings were in the very
city where Christ was crucified and buried. It is un-
thinkable that the early church could have survived
in these hostile surroundings if Jesus had not been

ot 1 sy e

*  John Henry Wigmore, Evidence in Trials at Common Law, vol. 1A (Boston:

Little, Brown and Company, 1983), p. 950
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i m the dead. The resurrection c_laim pf the
f:laiésceiglgo was publicly verifiable within mlnlutesf
walking distance of Joseph'’s ‘tom]s. The rlesut o)
Peter’s preaching the resurrection in Jerusa e}rln wag
3000 converts. (Acts 2:41). The phgnomenon gf o angle
lives must not be ignored as cn‘.cu'mstantlally valu-
able. What motivated early ChI.‘IStlanS to go every-
where proclaiming a risen ChI‘lSt'? There were ki:.er-
tainly no social benefits to be gained ‘py preac hmg
the resurrection of an unpopular Chrlst. For their
allegiance and aggressive proclamation of the rlst?ln
Christ these early Christians were subjected to the
worst public ridicule and torture. They \fvgrg %c})lm-
monly stoned, beaten, fed to lions and crucified. l eiy
laid down their lives willingly because of comphe g
confidence in their message. They must l}aveh a
convincing proof of the resurrection to give dt e}xln
confidence in the face of such hostility. Indeed, the
convincing proof must have been of suc.h a nagure
that even their opponents could not deny it. We have
reasoned inductively from these facts to arrive at a
verdict based upon a high degree of probability.

For conviction the law. in requiring that guilt be provgd b;yond
reasonable doubt, expresses the effect of an 0\'ervx.zhelr.nmg egree
of probability in terms of the state of bghef Wthh.lt pmducqs.
This puts the responsibility for tf%e decision where it belongs, in
the minds of the tribunal of fact.

When a verdict is finally reache(.i,'it is stated in tef)r.rf.s
of belief, not in terms of probqb1hty. If the probabi 11-[
ties are strong enough or cne sided enough to gmmﬁnt
to legal proof, we say we have reached a vgrdlpt tha
we believe to be true. It is important that. thlS. crlterlor;
is human, not merely mathematical. It is a judgmen

4 Stone, op. cit., pp. 380-381
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ANTONY FLEW’S PRESUMPTION OF
ATHEISM REVISITED:
A CHRISTIAN LAWYER’S PERSPECTIVE

Antony Flew is one of the world’s most vocal spokes-
men in opposition o the Christian faith. He was
born February 11, 1923 in London, England and is
the son of a minister. He took a first class honors
ML.A. from St. John’s College, Oxford University in
~ 1948. Since that time he has held several important
posts in philosophy, including Christ Church, Ox-
ford, and has been visiting professor at New York
University, Swathmore College and was the Gavin
David Young lecturer at the University of Adelaide
in 1963. He also holds the D. Litt degree from the
 University of Keele, Keele, Staffordshire where he
became professor of philosophy in 1954.

He has written many works, but is perhaps best
known for his parable of the gardener. The parable
tells the tale of two explorers who come upon a clear-

ing in the jungle.

In the clearing were growing many flowers and many weeds. One
explorer says: ‘Some gardener must tend this plot.” The other dis-
agrees: ‘There is no gardener.’ So they pitch their tents and set a
watch. No gardener is ever seen. ‘But perhaps he is an invisible
gardener.’ So they set up 8 barbed-wire fence. They electrify it.
They patrol with bloodhounds. (For they remember how H.G.
Wells’ The Invisible Man could be both smelt and touched though
he could not be seen.) But no shrieks ever suggest that some in-
truder has received a shock. No movements of the wire ever betray
an invisible climber. The bloodhounds never give a cry. Yet still
the Believer is not convinced. ‘But there is a gardener who comes
secretly to look after the garden which he loves.’ At last the Skeptic
despairs: ‘But what remains of your original assertion? Just how
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does what you call an invisible, intangible, externally elusive

gardener differ from an imaginary gardener or even from no
gardener at all?’ °2

This is merely an application of the falsification
principle to the particulars of religion.

This parable and Flew’s argument for the “Pre-
sumption of Atheism’ are his major contributions to
the debate between the believer and the unbeliever

and are each found in his anthology bearing the same
title.2

The book as a whole addresses what Flew calls the
“'great Kantian issues ‘of God, freedom and immoral-
ity.’"* However, the major premise, and indeed the
foundation of Flew’s general position with respect
to theological questions, is contained in the first
chapter in which he delineates his argument relative
to the “‘presumption of atheism.”4

The purpose of this essay will be to analyze the
presumption of atheism and its application in the
parable of the gardener and to espouse a more appro-

' A.Flew, The Presumption of Atheism 72 (1976). The major essay in this
analogy bears the same title

A. Flew, The Presumption of Atheism (1976).
* Id at7

"“The Presumption of Atheism was first presented as a lecture at the Uni-
versity of Arizona under the Howard W. Hintz Memorial Foundation. It
first appeared in print in 11, no. 1 Canadian Journal of Philosophy 8 (1972).
Flew had indicated that “One reason why I decided to write the lec-
ture . .. is that I found even the most acute and sympathetic critics of my
God and Philosophy faulting me for asking everyone to start from my own
notoriously atheist assumptions. It was clear that a more lucid and more
adequalely argued statement was needed.” See Supra note 2 at 18
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riate utilization of the judicial process 1r.nodel for the
debate between the believer and non-believer.

The Argument for the Presumption of Atheism

His first move is to redefine the‘word ‘}‘Iathmirél.is
He recognizes that the usualhmeapmg 2{1 ’é hebv;r;)ng s
s NO
“ one who asserts that t ere i _
Gsoodr.r’lFBut asserts that he wants tlhe,yv;ﬁgtt(t)hl;e‘ ‘anriinc
not positively but negatively.” 1he > “‘Greel

Stg%?x ‘a’ II)De read in the same way 1n athelsét alsisxﬁ
pus’comarily is read in such otk}er Greco-l nlg, sh
Svords as ‘amoral,” ‘atypical,” and asymmetr;cao.me-
this interpretation an atheist becomes. ng ofSGod;
one who positively asserts the non-ex1§te1}g of God:
but someone who is si']r?nply trﬁot aftt}fgiténostic dis
i i i ition from that o /
s v nine ition that God exists,
“having entertained the proposition th: st

233’13§ims not to know either that it is or c’;hat it éz
Iriot true,” by asserting that his “athel.st g e;r}lle:)r‘l’v s
that a legitimate concept of Goc} must f_lrstd deressed !
before the question as to his ex1siclen§e 1tsoaf dres tw.o

i ‘it is the Iirs
ed, he points out that “i .

Is?:gees whifh needs perhaps to”be emphasized even

more strongly than the second.”’”

He next attempts to establi%l{ t}kllat the“l;‘%réa:;ﬂg:
i i ishing a
:an” is strictly a matter of esta '1s i : |
}g)rnthles debatg’ between the behevg‘r and untiiegf,\’/etro
He does this by analogizing the “presump

5 Id.at14
e Id. at14-15
7 Id.
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¢ :
hekcommon law presumption of innocence. H
makes several comparisons: e

1) ‘“When the presumption of atheism i i

a}f insisting that the onus of proof mu;i %);ptl)ilr;ﬁd
theist, the wprd ‘proof’ is being used in the ordinare
w1d.e sense in which it can embrace any and eve v
variety of sufficient reason.”® Of course, the anry
logy makes clear that the sufficient reason m o
be RELEVANT EVIDENCE. uet

2) “A second element of positive anal
tl:x};alsc.e two presumptions is that b0t}?gfi,r:;e(tive;’fesﬁlIE
?} . Bd, an.d that they are, consequently, not to be iden-
ifie vyzth assumptions. The presumption of inno-
Ic;ence. indicates where the court should start and
ow it must proceed”® [emphasis added]. “Such
presumptions are purely procedural. They assum
no substantive conclusions.” 1 °

3) The fact that a particular defendant i

g}ll.l.llty, dpes not tend “at all to show thatlsexfgrll1 I:g
t 1sdpart1cula_r case the court should not have pro-
;:ee edbqn this presumption. Still less does it tend
fo esta !1sh that the legal system as a whole was at
ault in incorporating this presumption of atheism
tSuppose that someone is able to prove the exis:
der;‘ce of God. The achievement must, similarly
l? eat our presumption. But it does not thereb,
show that the original contention about the on .
of proof was mistaken”1 [emphasis added] *

Id. at17
Id.
Id. at 19
Id.
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The last step in his argument is to attempt to show
the presumption of atheism to be the right one. He
presents two arguments in favor of the proposition.

First, he refers to the old legal axiom: “Ei incumbit
robatio, qui dicit, non qui negat.’ Literally and un-
sympathetically translated this becomes: ‘The onus
of proof lies on the man who affirms, not on the man
who denies.’’2 However, he quite appropriately
points out that this is really a meaningless expres-
sion as with a little ingenuity most propositions can
be phrased either positively or negatively.** He then
modifies the maxim to “The onus of proof lies on
the proposition, not the opposition.””** Further, that
“no opposition can set about demolishing the propo-
sition case until and unless that proposition has first
provided them with a case for demolition: ‘You've
got to get something on your plate before you can

12 Id. at20

13 This point was recognized
adopting what is now Cal.
section they stated:

That the burden is on the party having the affirmative (or) that a party is
not required to prove a negative . . . is no more than a play on words, since
practically any position may be stated in either affirmative or negative
form. Thus a plaintiff’s exercise of ordinary care equals absence of contri-
butory negligence, in the minority of jurisdictions which place this element
in Plaintiff's case. In any event, the proposition seems simply not to be so.
{Cleary, presuming and pleading: An Essay on Juristic Immaturity, 12
Stan. L. Rev. 5, 11 (1978).}

Section 1981 of the Code of Civil Procedure {superceded by Evidence
Code Section 500) provides the party holding the affirmative issue must
produce the evidence to prove it and that the burden of proof is on the party
who would be defeated if no evidence were given on either side. This
section has been criticized as establishing a meaningless standard:

The “affirmative of the issue” lacks any substantial objective mean-
ing, and the allocation of the burden actually requires the application
of several rules of practice and policy, not entirely consistent and not
wholly reliable. (Witkin, Cal. Evidence S 56 at 72-73 (1958).)

by the California Law Revision Commission in
Evidence Code S 500. In their Comment to that

14 See Supra note 2 at 20
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start messing it around.” (Austin (2), p. 142)"'* [empha-
sis added].

Second, he recognizes that the foregoing does not

resolve the issue because, for example, to decide
whether to follow a presumption of innocence or a
presumption of guilt, is to adopt a policy. He pro-
ceeds as follows:

What then are the aims by reference to which an atheist presump-
tion might be justified? One key word in the answer, if not the key
word, must be ‘knowledge.’ The context for which such a policy
is proposed is that of inquiry about the existence of God; and the
object of the exercise is, presumably, to discover whether it is
possible to establish that the word ‘God’ does in fact have applica-
tion. Now to establish must here be either to show that you know
or to come to know 18 [emphasis added]. But knowledge is crucial-
ly different from mere true belief. All knowledge involves true
belief; not all true belief constitutes knowledge. To have a true
belief is simply and solely to believe that something is so, and to
be in fact right. But someone may believe that this or that is so,
and his belief may in fact be true, without its thereby and neces-
sarily constituting knowledge. If a true belief is to achieve this

15

16

Id.

A crucial shift occurs after this point in his argument. Here, he has recog-
nized that the process may be one of either inquiry or demonstration.
Thereafter, in his book, he ignores the inquiry aspect and espouses that
the function of the “trial” is to allow, and therefore require, the believer
to demonstrate (i.e. prove) the existence of God. Indeed, on page 25 he
states: “To insist on the correctness of this presumption as an initial pre-
sumption is to make a claim which is itself procedural rather than sub-
stantive; and the context for which this particular procedure is being
recommended is that of justification rather than discovery.” This position
is, in part, consistent with the position he took in the parable of the gar-
dener. However, it is inaccurate. See notes 27 to 36 and accompanying text.

The California courts have given what I believe would be a universally
accepted {within common law jurisdictions) definition of the judicial
function: “A judicial inquiry investigates, declares, and enforces liabilities
as they stand on present and past facts and under laws supposed already
to exist. That is its purpose and end.” Marin Water etc. Co. v Railroad Co.
171 C. 706, 712, 154 P. 864 (1916). However, it is true that some writers
have emphasized the “demonstration” aspect of the proceedings. See
e.g. Cleary, Presuming, An Essay on Juristic Immaturity, 12 Stan. L. Rev.
5, 7 (1958). However, this merely describes the manner in which the pro-
ceedings occur as opposed to the fundamental purpose.
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more elevated status. th
ted so to believe. He mus
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en the believer has to ]Je properl;: warran-
L thal is, be in a position to know. . ..

He fhen makes his crucial point.

r——

17

wfl‘l be addressed in the following sections.

18

us in
is. therefore, not only incongruous but jl(lso fc;?::rloon in
.a'tt'elrts lci},” life and death, to maintali(n :jhmh);::)}:‘ o::o:ther ror on 19
i ds of a kind w _
1, or on grounds hicl and co”
srourt"?rsel;tn?ilnor issues you yourself would insist to be inadeq
parati

ds that the
It is by reference to this inesq?‘pgb[le dgtr?acxs?sciggggcric{.ua s e e
i atheism is justified jem ' st
presg{?‘s?\ggq}?aft there is a God, then we ha.\e t% h::;leeggos ! 51 ounds
?gt'abt;lieving that this is indeed lso. Uﬁl}t{llﬂgﬂreason e b,
itera
roduced we have L il for be-
g'm"md'sa?:: ig that situation the only reasonabt\‘eC plo7st1§1(*) st b
heVm%, ither the negative atheist or the agnf:usb:3 SRy
e ?‘has to rest on the proposition. It must r?ip'(;od em: firs)
% e whatever sense they choose to the wc:)arram d i
o glvg to bring forward sufficient reasons to' Wh e e e
that, i t%eir present sense of the word _God,.ft '?at 8 G0 o
that,el;lpplies with appropriate alternatwes.tlo x‘ﬁy I o e et
ot 1t theism i vn to be true, no -
i theism is known '
(lmt lt;t’hr:t“it“::‘?itn be seen to be at least more OF less probable
y —

g

ici ‘hich i t it is "'not
initi ticism which is that it is ™I
i s definition of Agnosticis ' ot
i l;?\;ei mr‘n}::i‘::)\g&the assence of which lu-gs)mT ;\k}e ;;%r?:r;?;l;li ?E‘t)o ation
BT alo b ’ Vol. V, p. 245). This .
; ine Huxdey (2 put t have established as
of a single principle. ( ¥ but then, when you have esta
‘ It can t2ke ¥ hon , ize the limits of your
reason ‘as far as itcan s Dt e eognizs
frankly & only i i { with the forum
much as VO e princi i Iy partially consisten . m
) DD et of th Y rt relies upon evi
knowledge.” The, F¥, d f the debate. The cou y
r the conduct 0 at out s e ovi
Flew h_a N Ch; se?ofxc')ender the necessary decision. Howev gfr.t}\:e o s, the
Sonce l(;‘ os :;t produce conviction for or against one
dence does

" der to deter-
“purden of proof” in or "
Qlizes the concept of the ' o educe
o utlhzles The party with the burden, ar.\d who {m P ean
mine who eb o conviction in his favor will then lose.

be'seen a ~ F ‘ W ' iste V ith hiS baSiC pl‘emise.
th 1 18\ 's argument is incons st ntw
1

See Supra note 2 at 22-23
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Questions Raised

1. Isthejudicial process an appropriate mode]? —

YES!
a) Should belief be apportioned to the evi.
dence? — YES!
2. Has he a

ppropriately applied the concept of
the presumption of innocence? — NO!

3. What would be the appropriate handling of the
questions based upon the judicial mode]?

Arguments in Opposition to the
Presumption of A theism

1. The Judicial Model is the Most Appropriate Model!

Flew is quite correct in recognizing the value of
the legal process as a model for the debate over the
existence of God, but fails to fully appreciate the
implications of the model. The legal process demands
that decisions be made based upon the evidence pro-
duced, the arguments made within the context of that
evidence, and based upon the probabilities in sup-
port of the respective positions presented.1®

It is important at this
tinction between the w
and the philosopher’s
mon law has, over the
loped practices and pro

point to recognize the dis-
orking logic of the courtroom
theoretical ideal.22 The com-
past several centuries, deve-
cedures which are designated

™ Flew has chosen a forum in which a decision i

will become apparent from the rem
this mandate into

because of the abse

s mandated. However, as
ainder of this essay, he retreats from
an agnostic position wherein no decision can be made
nce of apodictic certainty with respect to the issues raised.

See .g. 8. Toulmin. The Uses of Argument 10 (1958)

0
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: t to the matters in
the truth with respec . s
1o devilgrzy. This truth must then b‘? recogl‘;)l:gguge
"’°23§;% epistomological value. iT('ih,:)Se l‘s.sg:fdalous in
5 ointed out, it would be w
if, i‘fefslivalil;e and death,” to maintain that g;)lzvléﬁioch
v,n.lah on no grounds at all, or on groun t),” then
eit e:volﬂd otherwise consider lk?sildfﬁc{zr;c]fequate

one dalous to hold as 1 ’
L equally scandalous to hol -
u Wou(lic; l\):hiccl:h w¥)uld be sufficient in the ‘forrlrllnz'l1 de
: gil‘gorllléld to resolve such matters — the courtroom.

Several of Flew’s arguments are sufficientlg rxlm;;%fi
t nf to bear emphasis: (1) proof fezrznbzraftzﬁzt thsc; and
aer variety of sufficient reason, d) hat the ou
‘ evmz of the trial (debate) must k}e e((:ilthat o s
(r:l(l)erits of what is said within the trial an

i far as they go.

contentions are correct as . B

B 'I;Y;ize fail to distinguish l?etween thelev1c§;;: and

y yments of the participants. The law ds,

the ar'gliltl so. that the decision be based upon the

anfi by }rllot the arguments of counsel. ',I,‘Blls is oot
ew?:lr;::’matter of “precising an analogy” as

lr;:ai:ome apparent hereafter.

[} » d
incti the ordinary trial an

istinction between ih inary and

horézn?;zversy at hand here is of mgmfma;:cse oy

vio slv. in a criminal trial each persor; pH gwever,

‘c?r?(;l rgfe' judge, advocate or dfgeni?;énce wever,

, ee

i ect to the debate over fCod

‘(;vlﬁ'hrf;la:pis trinitarian. That is we are advocate

zn  Seenote 17 and accompanying text
22 See Supranote8 and accompanying text
t20
23 SeeSupranotela ‘ o
Goodwin, Antony Flew’s The Presumption of Inno
24 oodwin,
Religion 406 (1977)

57 Journal of

147




The Simon Greenleaf Law Review

not only that, we each must decide the issue for our-
selves. Even more, we are also the party impacted by
the decision. Indeed, we are also the defendant.2s

2. Has the Concept of the Presumption of Inno.
cence been Appropriately Applied? — NO!

Flew has made two fundamental errors with re-
spect to the presumption of innocence. First, his
basic construction of the so-called presumption as
procedural is in error. Second, his concept that ‘“‘the
presumption of innocence indicates where the court
should start and how it must proceed’’?¢ is incorrect.
The second point is foundational from a legal per-
spective.

He recognizes that the expression presumption of
innocence is merely an alternate means for stating
that the “onus of proof”’? is on the prosecution. The
latter concept, or more accurately the burden of
proof, is the one then that must be analyzed.2s

The. .. “burden (of proof) is twofold, imposing
upon the burdened party . .. 1) the burden of pro-
ducing evidence in the first instance, . . . and 2) the
burden of persuasion which requires the trier of fact

¥ SeeInfra 54 to 58 and accompanying text
2 See Supranote 2 at 17

# See Supra notes 8 and 10 and accompanying text. See e.g. Taylor v. Kentucky
436 U.S. 478,56 L. Ed. 2d 468,98 8. Ct. 1930 (1978)

#*  The concepts of the burden of proof and of presumptions have confounded
legal scholars for a long time. The debate has been on-going since the last
century and is still not resolved. Two basic views with respect to presump-
tions have been espoused; the Thayer view and the Morgan view. How-
ever, it is nat necessary herein to investigate these respective views as it is
widely recognized that the presumption of innocence is not technically
a presumption. Also, the aspects of the burden of proof which must be
addressed are without controversy.
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:f'to find against the burdened party ..

suade ¢
~ to be establis t
"~,tence is more probable than not.”?®

_of resolving a ¢
~fact is otherwise un
~ stances the party with the burden
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. unless per-

) . ot
in vi f all the evidence, that its (the poin
b VI%ngob; the party with said burden) exis-

i is simply a method

of persuasion then is simp ;
The burcer, opntroversy in the event the trier of
decided. Under these circum-
(who ran the risk

of not producing the requisite degree of conviction)

k loses. Obviously, the burden only has significance at

the end of the trial, rather than at the beginning as

‘ i 30
espoused in Flew’s argument.

Indeed, as has been pointed out by one of the lead-
ing thinkers in this area:

t elements are relevant to a case and allocating
does not of necessity have to be done at

i i can be left sus-

i of litigation. These questions can
anyfa;t"curlx?il;i-s;?rg?ike Mc?hammed’s coffin until the very _epd ot;
the ca lr:,vhem it can be decided what are the responsibilities o

L};Z}faps:;ty and whether they have been discharged. This is the

practice followed in small claims cases.

Determining wha .
them between the parties

Of course, the issue as to buir)cllen}l1 ocf _procc)lfv ;);llcgagi
i s i i i tablished in a
ticular issues is ordinarily este ed in !
to “eliminate unce
ial. But the purpose of FhlS is :
:gli?'lties and lend(s) direction and assurance to prepa

on Juristic Immaturity 12 Stan.
more probable than not —

»  Cleary, Presuming and Pleading: An Essay
would not ask for a

ibed burden —
. 5, 15-16 (1959). The desch' ,
igtl;lz\t utilized in the ordinary civil case. Surely, Flew

i ree of proof. .
hlg.}l:r;:rgden ofy;)roof may be perhaps r%ore acgt;zfgtgly‘(c'lre}ici:?:ggoa;s“g;i
i - asion 9 Wigmore on Evidence, 185. ortion:
nsel;?:ar;ot?) K:Yex:zsrisk of non-persuasion) depends ultimately on broa
m

siderations of policy . . ."” 9 Wigmore on Evidence S 2488
3  See Supra note 26 and accompanying text

31 See Supra note 29 at 14
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ration and presentation.’”s2 Thj i
) : is rationale
apply to the instant “case” and should not bedaope;ﬁl«;(c)lt

T_he burden of persuasion (who ru i
3:%23?@11}[‘ gée“iﬁélt off a I’;ie) is (never a rrlr'lsaift};i f)lfsgrgf
- The s of substantive | ‘ :
{)f the specific factual conditions ugc‘;\;laé‘v%izt}?t: Ifalg'rtljs
egfl (cosmic) consequences depend . . .. "33 VF\)/helrlC
?}fe Spurssizdgre flests only for the purpose of puttineg.
the sub bn ive law effectlyely to work.”3¢ Therefore
y the burden of producing evidence is procedural’

It bears repeatin
. g that the concept of the
) re -
zlstgdo; éggocen'((:ie does not vary this resultpA: Ullr?:ilz
e, said concept is merely an alter :
of stating the propositio S rden of oeowray
n as to burden of
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é);)lllnt. the presumption of innocence’ isynot tec};[rlllie-
cal n{ :fapégs_ump%on (m%ndatory inference drawn
In evidence) but rather an ‘ass i
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that is indulged in the absence of contrary evidg:f::tel?ge

As Flew recognizes, th isi
, the decision as to who
* 13 S
run the risk of nonpersuasion is basically a ma}tltzlg

i Id,
a3 Id. at 6
Mo Id ats
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: S e United States have, how i
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as suggested above we will sus-
f these “‘policy” questions

end further discussion o
“parable of the gardener”

until the lawsuit over the
has been analyzed.

Application of the Legal Model
to the ‘““Gardener’’ Parable

The basic facts of the parable are that two persons
g where many flowers and many

This raises the basic metaphysi-
cal question as to “Why is there something (flowers
and weeds) rather than nothing,” or why is there
apparent order within the “clearing”? One explorer
espouses God (the gardener) as the explanation. The
other does more than Flew’s a-theist, he denies that

there is a God.?”

come upon a clearin
weeds are growing.

It is true that in the remainder of the parable Flew
primarily raises questions as to the basis for know-
ledge. Indeed, this writer wholeheartedly accepts
the point that religious assertions must be tested ob-
jectively (evidentially). However, in chapter 3, “The
Religious Hypothesis,” Flew states his response to

the basic metaphysical question:

How it is, is just how it is; and that's that.
n, which I believe that Hume eventually drew, is

... The conclusio
erse itself and its most fundamental

that we must take the Univ
laws as themselves ultimate . . . .
... (H)ow can we fail to see that there is no possible explanatory
point in hypothesizing a Cause to which all and only those powers
and inclinations necessary and sufficient to guarantee the produc-
tion of the Universe as it is, are then gratuitously attributed? 3

37 See Supra note 1 and accompanying text. See also Supra note 2 at 56

3 Sge Supra note 2 at 52
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Now we have the shape of the lawsuit. The believer
says God is the ultimate explanation for what is and
Flew, along with Hume, says we must take the Unj.
verse itself as the ultimate. He has moved a long way
from his initial premise of a-theism. Of even greater

significance is the fact that he has abandoned his
principle that one should follow the evidence.3®

In that there are now two propositions; (1) God is

the explanation, and (2) the Universe explains itself,
there is no particular reason why the “believer”
should present his case first. However, it is true that
we must “get something on (the) plate before you can

start messing it around.”’s® [ will therefore, as coun-
sel for the believer, outline our case.

As with all trials, there will be several approaches

which may be taken. Also, tactical decisions will have
to be made as to whether to present all of one’s evi-
dence while putting on our case, or to hold one or
several lines of proof in reserve to use as rebuttal to
the case presented by the opposition.

There are several available options:

1) To utilize logic and the concept of “being” to
demonstrate the necessity of God’s being.4t Actu-
ally, this option is not truly open to me in this forum
as it is not evidential, although under Flew’s utili-

349

49

“In interpreting events. one’s proper goal is to find the interpretation that
best fits the facts. Ideally, then, one will set alternative explanations of an

event against the facts themselves to make an intelligent choice.” J. Mont-
gomery. Faith Founded on Fact 55 (1978)

See Supra note 15 and accompanying text

See e.g. C Brown, Philosophy and the Christian Faith 20 (1968)
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sation of the term “‘sufficient reason,” it may be
considered.

is something as
To show that because there is :
2 opposed to nothing there must be a prime rno;/ﬁ.ré
The Philosophical Rationalistls, whcl) egpotl(ljse;n ! \:e
L \ . s ogic
ition, have relied primarily on |
?rcz)sm the proposition to the conclusion. Howexlleri
there is a distinct differenc? hereffrom theia If)gntcc()) Slgd
i This line of reason
ical argument above. ald
i t as based upon
1l be considered by a court a
g;}cumstantial evidence of the existence of matter.**

3) The argument from design.®

“ ience’’ of the

he argument from the experi )
fl‘)beili‘ever,"gAgain, however, this type pf apolfogetlc
is not sufficiently evidential to be used in this forum.

i i logetic for
fundamental evidential apo -
g)hr;[;l’clizlnity, to wit: (1) the resurrection and (2) ful

filled prophesy.#

It is important to recognize that the;e li.nes (;fs g;ﬁ
ive. However, having a
are not mutually exclusive. vev ing assumed
Christian position
the role as counsel for the deem
i ial t ds and example of Jes
it essential to turn to the words an f Jesus
ini i tion. Jesus claime
in determining my primary posi _ claime
}cg be God and stated that He would give a sign; His

st whi ly infers
@  Circumstantial evidence is evidence of one fact w hslch ‘i%?i?nnaszgré ors
huc .istence of a fact sought to be proved. See e.g. ea witkin S
tseeafiea. See e.g. C. Brown Supra note 415 1Ch. IVan sh IIL
1 Seee.g. C. Brown See Supra note 41at75f.

‘i »mands
«  See e.g. Montgomery Supra note 39 and J. Mcl).ou'e'll, Evidence that Dem
ue\?m‘.(glzi.ct V.1 & V. 2 (1972) and (1975) respectively.
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irltis;}llrréction.45 Throughout His ministry, as revealed
e Gospels, He was wont to establish that He wag

the One about Whom the :
ment were written, prophecies of the Old Testa-

Therefore, the elements
: of the case f i
need to produce evidence will be as followoslz which I

;; Ilﬁat Jesus died on the cross, ‘
baitk (t);(liilfr:,l:;ﬂy people who die do not come

3) thatJesus did return from the dead

4) that events described in the Bibl’e includin
but not limited to the resurrection, of Chri ;
were predicted in advance.4” s

Once I have pres ; be i
(i:rilccliéfff;grrllt,t }’igei;:s;élstgi %itﬁ?gbgis?tigo?f?ﬁf:tddg
Pl’lllerri(,ar(l) Fioii‘zgutchirelg Igvidéq‘é\gsgss ?osvresshei?:ég 1;;3
?ﬁggegeagiliﬁ lte}(lie,lioogi‘ C:SS; ﬁlioiog;irgtgoﬁlg?tl?}ﬁg
above, Flew's position is that the Uniseres cmmes:

* Luke 11:29 “This is a i
uke 11: n evil generation. It seeks a si
Lk 29 © ‘ . a sign, and i i
?f (V:%I::; :i c:;cie;.)t the sign of Jonah the prophet.” 1 Cgorinthia?lc; ilﬁg?rﬁ.}’l‘:g
st i risen, then our preaching is vain and your faith is aiso vain.”

of i i
course, the proof of this proposition is the basic element of my case

]]l(’. \alldltV ”lelef(]le ()] “HS ap()l()gelu appu)a(:h ndes al()llg Wl'h ”18
.
pr oof U[ the casein genelal.

46

Flew has ¢ in hi i i
Hles “?.d;: (}ff:redds 1:dh11§98m]e Mxr.acles in 5-6 The Encyclopedia of Philosoph
Sotb Bawards o . 1967) that in order to argue a case from Miracles thg
pro bee'; 0verriddlr5t ?rs}?thh a “.upiform law” which he may then argue
drasmo oo le;n. is proposition has been more than adequately ad-
drass hﬁ-{» t‘hAat ntgomery. Seg Supra note 44. However, it should be recog-
pized b d no such showing of any “general law” is required. M 18
N do not, as a matter of common experience, die and rise aéai:re g

See Supra note 23 and accompanying text
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itself. He then must produce evidence to sustain this
argument, if any he has.

Of course, he may wish to merely rely upon the
points we have already outlined. However, as sug-
gested above, he is not entitled to do this in his chosen
forum. The outcome is to be decided upon the basis

of the evidence presented. As previously indicated,

 the arguments of counsel at trial are not evidence, but _

merely that. Also, counsel may only present an argu-
ment that is reasonably raised by the evidence, not

by the absence thereof.

Fortunately, we have some ideas as to how Flew
would respond to the case suggested above. He has
presented his argument against “miracles” elsewhere.*
Again, however, he has a problem in this forum. His
primary move has been to place the burden upon the
Christian to show a uniform law which has been

r——

s  See Flew Supra note 46. Dr. Montgomery has made several excellent points
in rebuttal to Flew's argument against miracles: 1) Einsteinian physics has
replaced the Newtonian idea of an absolute natural law with a statistical
formulation of the same problem; 2) Thus, a ““miracle cannot be viewed
today as a violation of cosmic or physical laws; it is best regarded pheno-
menally as a unique, nonanalogous occurrence:” 3} *Consistent collection
and analysis of data can occur even when the data are not themselves con-
sistent and regular. In short, whereas irregularity in basic empirical metho-
dology would eliminate the investigation of anything, the discovery of
unique, nonanalogous events by empirical method in no way vitiates its
operation or renders the investigator liable to the charge of irrationality;”
4) “Where particular experience and general experience are in accord,
there is no problem; but where they conflict the particular must be chosen
over the general, for otherwise our ‘investigations’ of historical particu-
lars will be investigations in name only since the results will always reflect
already accepted general experience. Unless we are willing to suspend
‘regular’ explanations at the particular points where these explanations
are inappropriate to the particular data, we in principle eliminate even the
possibility of discovering anything new. In effect, we then limit all new
(particular) knowledge to the sphere of already accepted (general) know-
ledge. The proper approach is just the opposite: The particular must triumph
over the general, even when the general has given us immense help in
understanding the particular.”” See Montgomery Supra note 39 at 48-73.
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contravened. However, our case raises only twg
points relative to natural law, to wit: (1) men don’t
die and rise again, and (2) men cannot ordinarily
predict events in advance with the accuracy mani.
fest in the Bible. We can argue these points based
upon the state of the evidence presented by the be.
liever.

However, if the unbeliever wishes to broaden the
scope of his attack, he must introduce the evidence
for such uniformity. If he does so, he will have opened
the door to the argument from design in rebuttal.

Others may wish to present additional arguments
to those listed above. But we will rest on the tradi-
tional apologetic as our case in chief, corroborated
by the argument from design as modified to include
the emerging concepts from information, science
and cybernetics, in the event the unbeliever raises
the points suggested above.

Of course, the unbeliever would likely attempt to
attack the fulfilled prophesy argument based upon

*  Newtonian physics gave rise to the argument from design. However,
Paley's concept of the grand watchmaker does not necessarily best fit
with Einsteinian physics. However, the Christian community should be
giving great thought to the significance of the thinking that has been deve-
loping during recent years in the sciences of information theory and cyber-
netics. See e.g. . Campbell, Grammatical Man (1982). However, we must
proceed with caution as it is evident that apologists who turn away from
the traditional apologetic towards natural theology have tended to diminish
the case for Christianity. Thus, any such argument should not ever become
a primary apologetic. but should be limited to a rebuttal of the unbeliever's
case if presented in the terms presented by Flew. In Part I of the present
work — see Flew Supra note 2 — presents his arguments against immor-
tality. His first move is to assert the proposition that common human
experience shows that humans do not die and come back to life.
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Assuming Arguendo that the Evidence Leaves
One Without Any Abiding Conviction,
Upon What Should the Decision be Based?

It bears repeating that belief should be propor-
tioned to the evidence. But, in this forum, a decision
must be had even if the evidence has left one with-
out any abiding conviction.’® Therefore, we must,
as does the law, turn to the “policy” considerations
for determining who loses under this state of affairs, 5

Flew’s arguments in favor of placing the “burden”
on the “believer” have, in part, been disposed of
above. His analogy to the presumption of innocence,
and the argument that his disposition of the ques-
tion is merely procedural, simply won’t do. He is
left then with the proposition that it is with respect
to the “inescapable demand for grounds” that the
placement of said burden is justified.5s

It is based upon this demand for grounds that a
“trial” is needed. This does not, however, assist us
in establishing the loser in the event the evidence
produces a ‘‘tie.”

But then, who is the loser? Who is to decide the
question? The prior admonition with respect to the
role each one of us plays in this trial bears repeating.
We are each at this point, advocate, judge and defend-

83 Of course, the whole purpose of Flew’s “presumption of atheism'' is to
resolve this issue.

% Seee.g. W.James, The Will to Believe, in Classical and Contemporary Read-
ings in the Philosophy of Religion 214 (]. Hick 2d ed. 1970).

% See Suprc note 17 and accompanying text
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incorrect, vou have gained an -eternity of ecstasy.’’ss
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reason to choose Christianity over say Islam, Bahai,
etc. But reason can resolve the issues. His prob-
lem is that he has retreated from utilizing the work-
ing logic of the courtroom into the philosopher’s

ideal.s®

This argument does not touch the issues raised in
this proceeding. However, were we to expand the
proceeding to include other religious claims, the pro-
" cedure established here would be equally efficacious.
Let them produce the evidence to substantiate their
claims. We will then weigh them against the evidence
thus far adduced. The basic “‘calculation” demands
a decision in favor of religious belief, and against the

risk of annihilation.

Flew’s argument is with the Christian believer
and he is merely attempting to hide behind a smoke
screen when he raises the question as to the relative
merits of the various religious options.

With those few persons who remain ambivalent
to the end of the trial, the burden of proof, based upon
the policy analysis reflected herein, demands that
said burden of proof rest on the unbeliever. Mr. Flew
is now free to bring forward what he considers to be
superior religious claims. In the meantime, the pre-
viously undecided party should consider himself in

the Christian camp.

ss  See Supra note 20 and accompanying text
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Conclusion

The Christian believer should wholeheartedly en-
dorse the use of the legal system as a model for the
debate over the questions as to why we are here, and
whether there is life after death. Our response should
be that God has, through his Son, and in His Word,
revealed to us the answer to those questions.

Let us follow the evidence wherever it leads, but
recognize that as is stated by the common law judges
in their instructions to the jury in criminal cases: al]
things relating to human affairs are subject to some
doubt. Apodictic certainty is a philosopher’s dream,
or perhaps nightmare. Indeed, without room for doubt,
there would be no room for faith. The evidence for
the Christian faith, in the opinion of this writer, is
beyond reasonable doubt. Faith carries me towards
apodictic certainty. If the evidence only carries you to
a point of being undecided as to whether God has ex-
plained the nature of His universe to us, or that it ex-
plains itself, the risks demand that you place the burden
of proof upon the unbeliever and against the so-called
presumption of atheism.
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R.A. TORREY — DEFENDER OF THE FAITH*

Dr. Reuben Archer Torrey, who lived from 1856 to
1928, was an imposing figure in the theological world
of his day. He was the pastor of two of the most sig-
nificant churches in America, the Chicago Avenue
Church (now Moody Memorial Church) in Chicago
and the Church of the Open Door in Los Angeles. He
was both instructor and dean at the two most promi-
_nent Bible institutes in America, The Moody Bible

Institute in Chicago and the Bible Institute of Los
Angeles. Dr. Torrey was the heir of D.L. Moody in
~ evangelism and travelled around the globe in a very
remarkable evangelistic venture. Further, he was a
popular Bible conference lecturer and founded the
Montrose Bible Conference in Montrose, Pennsyl-
vania. In addition, he authored over seventy books
and pamphlets and was for many years the editor of
The King’s Business, official publication of the Bible
Institute of Los Angeles.

Dr. Torrey was also one of the editors of the well-
known series of volumes, The Fundamentals, pub-
lished from 1911-15, and a key figure in formulating
the doctrinal platform of the World’s Christian Funda-
mentals Association (WCFA). An individual of no
mean stature, he was a prime mover among Funda-
mentalists and exerted a strong influence on conser-
vative thinking in his day.

The theology of Dr. Torrey still has a continuing
impact on the conservative theological world of today.

—
*Invitational Presentation at the Southern Regional Conference of the Evangel-
ical Theological Society, Nashville, Tennessee, March 21, 1986.
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and natural philosophy. In the Senior year no less
than eighteen courses were taught, including linguis-
tics, history, law, economics, geology, history of
philosophy, mental and moral philosophy, natural
theology, and evidences of Christianity.

comerme
2 George W, Pierson, Yale Col
Haven: Yale University Press,

lege: An Educational History, 1871-1921 (New

1952), 11, 43.
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Reuben was especially interested in i
philosophy and the natural sciences. Lolglilél t;lggln easths’
temology had a peculiar fascination for him andpllls‘
was engmored with the Baconian method of ix’xductivg
rﬁasomng. Further, he was especially stimulated b
the geolqu classes of Dr. James D. Dana, one of thy
most eminent geologists America has ever producede
Dana did not accept the theory of evolution and
endeavored to instill in his students the essential

agreement of ge : ) t
account. geology with the Genesis creation

: Though Reuben had no difficulty with his studies —
arggly begause of his marvelously retentive memor
— his main ambition was not to learn but to be Z
success in _hfe. Further, as a fraternity man, he was
caught up in the social swirl of the campus’ life. He
spent many hours playing cards, smoking, drink'in
fmd danmng.-— often spending as many as four eveﬁi
1r11:gs a wegk in the latter pastime. He had a good deal
oh spare time, and his father paid all of his bills. All
the ingredients for having a “good time” were t}i
and Reuben took full advantage of them. oo

Though Reuben was not a Christi

he ristian, he kept
rehg'lous appearances. He regularly attended Supndgg
sell;ylces, reaFl hlS' Bible and prayed daily — habits
which were ingrained in him from childhood. But a

worldly outlook completely domi el L
He wrote in later yealps . .y ominated his thinking.

‘ I can hardly believe what I know to be true abou
:L(;ngiglndlabout.my likes and dislikes .. .. In thostemavag??gggs
the Bit 1iadrf;a(1vlt every day, but it was to me about the most stupid
book I 1o L would ra'ther have read last year’s almanac any day

an to have read the Bible . . .. I loved the card table, the theater)
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the dance, the horse race, the champagne supper, and 1 hated the
prayer meeting and Sunday services.

Periodically, however, he was still haunted by the
thought that God was calling him to be a minister.
This was forcibly brought home to him one day as he

" sat in the rhetoric class of Dr. Cyrus Northrup (later

president of the University of Minnesota). The pro-
fessor selected as his topic, in demonstrating how to
outline a speech, ““A Call to the Ministry.” Everything
he said made Reuben uneasy, and the troubled stu-
dent tried desperately to persuade himself that he
was not so called. But he found it impossible to dis-

miss the thought.*

In this frame of mind Reuben approached the end
of his Junior Year. Then one night he awoke smothered
with a feeling of great despondency. In desperation
he sprung from his bed to the washstand and opened
the drawer. I am going to end this whole miserable
business. Where is that razor?”’ But God held his
trembling fingers. He could not find the razor. And
in that moment’s lapse he dropped to his knees beside
the open drawer and prayed, “God, if You will take
away this awful burden, I will preach.” Immediately
a strange peace settled over him, and he fell into a

restful sleep.®

s R.A. Torrey, The Holy Spirit, Who He Is and What He Does (New York:
Revell, 1927), p. 78. Some writers have tended to exaggerate regarding the
depth of his sin. He was thoroughly worldly but nota derelict.

4+ R.A.Torrey, autobiographical notes in the Moodyanna collection, p. 1.

s George T.B. Davis, Torrey and Alexander (New York: Revell, 1805), p. 23.
Torrey joined several other prominent figures who turned from ambitions
in law to the ministry — Martin Luther, Charles G. Finney, ].H. Jowett and

Sam jones.
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As he remarked subsequently, ““I had gon
}N}llthdno more 'thought of becogning a Ch%istiixgot}?:g
L] ad of jumping over the moomn.” He did not think

e:it.anyone had anything to do with his conversio
and it was only later than he realized that his moth .
prayers were a vital factor. “My mother, four hunderg
.::md twenty-seven miles away, wias praying, and prI: -
Xlgdﬂ:ﬁf: ligv}\l/oFl}(liageco:?e a mimister of the Gospesi

gotten over sermo .
ments and churches, and everything elsrelgS Ii:%ilérgu.
get over my mother’s prayers.’’® ’ ot

Reuben’s spiritual
progress was slow, ho

3\?}? th}elre was no radical change in his beh:rrei}gsi’
hen he told others that he was planning to be a
mlinster, they thought he was joking. And it was
onb%‘at the eqd of his Senior year that he made a
gﬁurlghp}i‘cilfesmgn (l)(f his faith and united with the
. Three books profoundly influenced him —
l'])"he SGcarlet Letter by Nathaniel Hawthorne, Bayl IPl;lath
l a%t{a‘r B;—(I)(l)(lland gnd Ecce Homo by J.R. Seeley. The
latt c:}mmh.convmced him that he should unite with

Ecce Homo is not a book written in the or
ggdltl%n,hbut it appealed to young Torrey. tggglz;
st :ﬁsek. that a person had a valid title to citizenship
in t Z nansgic;rirfligf Heave}xll if htg was prepared to obey

; e something for Him. Entrance i
:ﬁ: lé;ngc%)qil.l was by faith, b}lt this was interpreteezln;(;
the, pability fqr bette; things. He further stressed
at a person might legitimately become a Christian
without full and final belief in Christ, and progress

¢ R.A. Torrey, “God’s Blockad !
{(New York: Revell, 1950), II?, igct)iltgg. Road to Hell" Great Pulpit Masters

7
].R. Seeley, Ecce Homo (Boston: Roberts Brothers, 1890), pp. 75, 91-94
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gress as one might ex
he drank deeply from the well of philosophy and had

" hauer, Kant, and above all, He

~ immaturity he saw no ess
_ity, but the situation dras

_ nary.

Roger Martin

the things of Christ might be almost imperceptible.
hus Reuben’s initial hesitation about uniting with
.e church because of his slow progress spiritually
as overcome. Then he made a public profession in
e college chapel and was received into the college

hurch.

In the spring of 1875 Reuben was graduated from
rale with the rank of “gecond dispute,” which ranks
ixth out of eight groups of honors.? But now instead
f going on to law school he made preparations to
nter Yale Divinity School the following fall.

Reuben’s seminary career, however, did not pro-
pect. In his final year of college

revelled in the speculations of the philosophers Des-
Locke, Spinoza, Fichte, Schelling, Schopen-
gel. In his spiritual

ential conflict with Christian-
tically changed in the semi-

As he came into contact with agnostic literature,

especially that of the celebrated Edward Gibbon, for
the first time he was plunged into doubt. “I became
utterly unsettled in my faith, and doubted whether
the Bible was the Word of God, whether Jesus Christ
was the Son of God and whether there was any God.

I was utterly at sea.”’®

Reuben began to move from his

Slowly, however,
The principle which set young

skeptical position.

Letter from Mrs. Phillip Crane, Library Assistant, Yale University Library,

October 12, 1965.
s Torrey, Moodyannd, p. 2.
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Torrey free is that enunciated i

T . : iated in John 7:17, *
ingfl :Vv;lléeiih to.dc') His will, he shall IkIIOI:/V?'(')}Z[il o
ng, [AS?/r E is of God, or whether I speait?’aCh.
Tyeoll A8 I% 'Regben saw that the key to k o
oo of the ti;rme.ls found in the will. If a pe o
pilling, kno?/v i? will c_)f.God once he is shogv e
he shall know ;)t ’ :htee Eég;ne truthfulness of thatn‘;vh};in
merely that from a humaggtee:gfert uly from God or

To him thi i
o i 1flllrllsd :/lv;sf squarely in line with the Baconi
phetnod of induc ive reasoning. It did not ask that in
ot oo Commi?tp;oposmon without investiga’tione
o 00 comini oe %o accept it if it was the truth’
Scriptures and Cllll;istsi,aiar:g\?fc;einveStigaﬁon o the
o _ nces
}I:e x:g ég rf\llllld tlc'ie truth, and it was nofcn;cc)ln th;ogl o
nced of the essential truth of Chrigs'ci::ten(i)’c;e

Duri is pilgri

founduglfezl:shp;lgpmage fI.'OI‘.‘n doubt to faith Reub

jound grea lee p in the'brllli‘ant writings of the ian
ol e Claill;n?\d Ul.nt.arialns — Channing Pa:lf iy
Hale, and Clark. tthl.s junctture in his think’in ther’
wore more ady 1:'-.lm'ced in their teaching than heg w o
il rist was my' Brother, a Real Mas'
rmbred n. 1gomts as I was, and tha’at if He the
yictor ;m fgleth too, the same way He did ”glgt %le
round on fur ler investigation, however .that the
orthodox doc (x;lfnf}f of the person and work’ of Chri v
ombraced all of Itel :31;1: }?nat Unitarianism tauglﬁjc[
truncated, limited teaching clcsmsnfr?earlxll(iir?g Iél}elgtsf Fthelr

R.A IOIXEJ' CJIHSt O,’ the B,ble (IJEH ico‘k‘ DOIanv 1925)! pP. 74,
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ven

had lingering

serlasting
e Jeader O
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after his deliverance from agnosticism Reuben
doubts about some of the orthodox
_namely, the inerrancy of Scripture and the
punishment of the lost. In fact he became
f the new theology and destructive criti-

d influenced by W.

the seminary, an
ith, even wrote an unpublished work

f the higher criticism of the Bible.
.1 teachers of decidedly orthodox
d Bacon and Dr. Samuel
nd apologetics, but his strongly

ing in

rris in theology &
; mind would accept nothing on

philo
the B

- In

11

13

achievement in Gree
mind aided his linguistic stud

occasion in a ‘‘rea » contest in Hebrew class
he read too fast for
he won the cov

interest was in
under the tutelage of the recognized Greek scholar,

Dr. Lewis Packard,

While Reub
to preach by
of New Haven Count
been a little disconce

that the young schola
the basic proof texts for the deity of Christ.*?

turn of

i inuing interest in
flected in his choice of
s topic. It dealt with transcendentalism.™

.D. thesi

ool Reuben registered marked
k and Hebrew. His retentive
ies greatly, and on one

the Divinity Sch

d down
his instructor to follow! Although

oted Hebrew award at Yale, his main
Greek. And it was in this language,

that he excelled.

en was in the seminary, he was licensed
the Association of the Western District
y (Congregational). It must have
rting to his questioners 1o find
¢ had to rack his brain to give

erm————

Torrey, Moodyanna, p. 3.
Davis, Torrey, PP- 32-33.
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Leipzig and Erlangen

After four years in a i
T . pastorate in Garrettsvi i
o If:isll) ;ﬁ;lgﬁgd Eto pursue studies at the U;}f/zr(sjiltl'lo,
O opg o H'rlangen', dividing his time equall‘las
amang L . His special interests were Bibli i
, Dogmatic Theology and! Christian Eviden::c::;1

At Leiozi .
Lutlg ;ﬁfglr?dhl?‘ itudled gnder Franz Delitszch, Ern
e t}; . Kahnis although most of hi’s ti .
ok (1)1 the former two. Their fields of stulzlle
e ey o 6111;11 the most. Delitszch was the leadi .
suthorty on OU Testament ocem and Hobrew i
e e famous Kei
wascah V&c;ﬂ(rgentary on the Old Testamentta.ﬂLﬁgaDs-
wa -known authority in Dogmatics; Kahni i
urch History.  Kahnis, in

All three were re i

i were representatives of the
Confggss.,i’ovr\i}sl-mh‘ a}llmed at the synthesis of the Eﬂ&fﬁgn
Tontession: WWII: the newer learning — eine altn
[veise, n garb)a I{hen zu lehren (to teach the old trut}?
e 8o . sough’g to combine the critical and
experime Tha;pproach in a strong Biblical frame of
o -of he grar_ld concept of Heilsgeschichte
{{heology of . emption) was a controlling principle
‘or the entire system.“In this system revelationp'
o e acts of 1.1on history” whose meani .
A o Sc?g:ielcs cgrtlfied by Fhe inspired Wolrréig
Scriph ord of those historical events anci

R : ,
. be;lk)le?hzsglemally profited from Professor Delitszch
in, both the assroom and the private sessions with
select Am can students. The Old Testament schol

gh regard for Reuben and, when he le(;rgjé
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Hoger marun

1t his pupil was going to Erlangen, said, “Well, you
a letter of introduction.” The venerable

bade Reuben goodbye with tears in his

It was in the following year that Reuben arrived at
rlangen. The letters of introduction from Delitszch
roved to be far more valuable than Reuben could
ave dreamed. Professor F.H.R. Frank, rector of the
niversity, to whom the letters were primarily di-
ected, formed an intimate friendship with Reuben

and Clara. He asked the young student to study under
his own personal direction and gave him free reign
in his private library. This was an invaluable help

Professor Frank was oneé of the most outstanding

thinkers of his day and the most original theologian

of the Erlangen school of theology. Primarily inter-

ested in the psychological- clement, he based the
certainty of all the important truths of Christianity as
a religion of redemption upon the experience of
regeneration. His theology was outlined in System of
the Christian Certainty, which Reuben had read before
he met the famous professor. Theodor Zahn, foremost
authority on the New Testament and author of the
] three volume Introduction to the New

monumenta
Testament, was also one of Reuben’s instructors.

mulating experi

It was a very sti
Torrey to interact with the most advanced theological

thought of the day, but it also sharpened the dilemma
of his own theological outlook. Reuben came home

ence for young

[
1+ Torrey, Moodyanng, p. 3.

w  Ibid.,p.3
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from his classes one day feeling himself all at sea in
his thinking. He sat down at his table and put his
head between his hands. It seemed as if it would
burst. “Are the newer views correct? Is the Bible
really the inerrant Word of God?”’ Then, as if it were
a real voice which spoke, he heard the words, “Reuben,
I know some things which you cannot know,"1s

From that moment on Reuben decided to accept by
faith the hypothesis — and at this point it was just
that, an hypothesis — that the Bible was the inerrant
Word of God. Both practically and intellectually he
decided to follow the Bible wherever it led him.
Slowly but surely he moved away from the critical

approach to the Scriptures, and his further studies
only reinforced his decision.

Theological Expressions

Initially there are four things to observe about the
theology of R.A. Torrey.

(1) His Theology was Biblically grounded. He was
pre-eminently a man of the Book. He accepted every-
thing and excepted nothing. Further, he was content
to limit his theological convictions to precisely what
the Scripture revealed. He had little sympathy with
theological guesses or speculations.

On one occasion his son asked him some questions

concerning Heaven. Reuben was shocked at his
answer, “I don’t know.”

**  ].H.Hunter, “A Faithful and Wise Steward," King’s Business, XX (January,
1929), 11.
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“You don't know! What do you mean, ‘You don’t

know.’””’ -
“Reuben, there are some things.that are notlrg
vealed. I do not waste time on thf{ thmgslgol’t1 gszegoené
| them, He wou
If God wanted to reveal ,h ould B e
. My opinion is no greatex: t.an y , jou
?1(:3 grei:teg than that baby (pointing to a grandchild in

a crib nearly).”®

His most significant theological volgme, WII_;gt T}Zi
Bible Teaches, especially illustrates this faq’{ius’::a%x;l .
ipture passages 1

cedure was to state the Scrip : . et
i i d then inductively to formu

a particular doctrine, anh ly to form:

iti assages. His prop

late propositions from t osedp : e .
the direct teaching o

tions never extended beyon the direct teaching ©

assage under consideration. He .

g}:ﬁypthosegissues specifically raised by the Scriptures.

(2) His theology was experimentally-tested. leSl
theological convictions were mi.)c’; c:if .thet lfglec%fc;ﬁ?e
i oulded In
variety. Rather they were m 1 1 the rucih®
is own experience. His theology wa: .
ﬁfishfx;eriencl?a, but it was tested in h}s expe;ler;lce;.
Torrey did not believe that any t%xp?tneilrllcren Zttz\;s aoi
i imate authority
ever variety was an ultima o
i to be considere
ine. Only the Scripture was to
gﬁ‘?ﬁgritative.yOne must not take Scripture dothl ‘;2
the level of experience; rathgr, experience mus
brought up to the level of Scripture.

d. It was ortho-
is theology was broadly bgse :
do(i)an}c{ilionservgtive but not limited by a partlcqlar
svstem or easily placed within the normal caltehg.one?%
I-¥e felt, for example, that man need not call himse

18 Interview with Reuben A. Torrey, Jr., December 22-23, 1965.
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either a Calvinist or an Arminiam. There w

of truth prqsented by both sides. In ad ditioflreh?\‘j\;3 .
generally dispensational in outlosok, but did z’mt ho?g
to some of the common dispemsational views, for
example,.the bgptism of the Spirit: as an inc:orpore’ltion
of the believer into the body of Chrrist, or that a believ
should not pray for the Spirit. >

As to denominations he preferired to remain i
pepdent of them, and only uniteed with the Prelgg;-
terians pecause he believed that .a person should be
resppnsﬂ?lg to a definite orthodo>x body of believers
1In his opinion, “denominational ffences should be so
ow that one can not just shake hiands over them but
1;;«:ass back gnd .forth.”" When aslked by others as to

is denon}lnatlon, he often replieed, “I am a Episco-
presbygationalaptist!” He explaimed that his mother
was a Pres})yterian and his studiies were taken in a
private Episcopal school, a Congregational college
gnd in two .Lutheran universitiess. Further, he was

aptized l?y immersion, preached his first sermon in
a Methodist church and married ain Episcopal wife.18

(4) His theology was clearly amd precis

Iated: His expression of theolggio‘al Izruth ?s{yr(fe?rlx‘:;ll:-
able in its simplicity and freedorn from theological
jargon. He intended to be understood equally well b
clhlldren, 'derelicts on skid row, fashionable middlg
? assda.ud.lenc'es or pniversity professors. It was pro-
found in its simplicity. Few indeed had any difficulty
in grasping Dr. Torrey’s theological declarations.

7 Ibid.

18 R
pg?;gr};la;ggg)ssé Rggb;n Archer Toi'rey (Chicago: The Bible Institute Cor-
' , , p. 68. As an example Dr. Torrey was baptized by i
sion because he was convinc i y pifzed by immer.
ed by his study that this w
was baptized. He did not legi Y e as tha wey Jesus
. egislate fi °s | i
Torrey, Jr., letter, December lg, 1965. or others in this rogard, however.
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Although there were several prominent and dis-
tinctive theological emphases of Dr. Torrey, two
have been selected for analysis — the inspiration
and inerrancy of the Scriptures and the eternal pun-
ishment of the unbeliever. Initially Dr. Torrey did
not accept these doctrines, but once he embraced
them they became hallmarks of his theology. He was
frequently requested to preach upon these topics.

Inspiration and Inerrancy of Scripture

Although Dr. Torrey wrote much in defense of
the inspiration and authority of Scripture, he did not
major on theological definition. Curiously his volume,
What the Bible Teaches, does not deal directly with
the doctrine of inspiration although the entire volume
is based squarely on the orthodox view. He once
wrote concerning the methodology of inspiration:

ory of inspiration of my own that 1

thoroughly believe, but I don't care for theories of inspiration. A
man's theory about it may differ widely from miune, but if he accepts
the absolute authority of the Scriptures of the Old and New Testa-
ments in their teachings about God and His character and will,
and about man, his duty and his destiny, and the way of salvation.
1 have no guarrel with him about theories of inspiration. But if he
rejects the authority of the Bible I have a controversy with him,
and shall attempt to show him in all kindness and reason that he

is in the wrong and I am in the right.1®

I have a pretty explicit the

he process of inspira-

His central focus was not upon t
d of Scripture.

tion but the end product, the wor

JE——
v . Kennedy McLean.

One can gain more e
by the reading of Dr. James M. Gray's article,

in The Fundamentals. He called it “'the best brie
the true doctrine of ingpiration” (letter o James M. Gray, N

1810).

Torrey and Alexander (New York, Revell, 1905), p. 70.

laborate insights into Dr. Torrey's view of inspiration
“Inspiration of the Bible,”

f statement 1 ever saw of
ovember 21,
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His most extended di i

His mos d discussion of the natur i

;ﬁl}:gtlon is found in the chapter “Inspirati%x?f’ -

Torre(;?sen‘ta}lx tDc})lctrmes of the Christian Faith Dln
s eight characteristics of inspirati v b

conveniently classified under three hlc)eadirllogr;' may be

(1) Inspiration is a work
of the Holv Spiri
ol S bt e Rt of Scrpr T
, en from men for ages and co
be discovered through ges and could not
the unaided
human reasonin S ed processes of
11 g was revealed to th
the Spirit. No propheti e prophets by
: phetic utterance stemmed f
prophet’s own will but he emmed from the
Holy Spirit. The revelati was carried along by the
y tion to the prophet :
pendent of their own thinki phets was inde-
understood by them. The ing and was often not
e m. character of thi
{)}:)eolipg'léfm the various human authors of t}fevlg(i)gﬁcg{
s differs from His work in all other persons.2o

(2) Inspiration is verbal
is and not merel -
‘;111:1(1). t’}ll‘he Ho}y Spirit gave not only the tho};gc}(:tr;cggt
also th :p};;gséze r}/‘vhorgs blln which those thoughts were
. The Bible is the Word of God, i
even to the smallest part. He noted, in a practi’ciarllil:iilzlt

The more carefull i
y and minutely one studies th i
‘ F e
ts);e;t::eenctg of‘thls(;vofnderful book — the Bible — th:/?nr‘g:'gghgfvt'}ilﬁ
nvinced of the mar
na6d 16 oxaness the thouant 51 velous accuracy of the very words

If the writer onl
w nly more or less accurately ex
;}ées in)é“,ll'nely given thought, then there V\Brloulgrgzsgg
ility of precisely determining the mind of the

2 R.A. Torrey, Fundam
Y ental i - .
Doran, 1918), pp. 1326, Doctrines of the Christian Faith (New York:

2 Ibid., p. 28.
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Spirit. Dr. Torrey plainly stated, “If you have an exact
and logical mind, you must take your choice between
_yerbal inspiration and bald infidelity.”’#?

(3) Inspiration extends to the whole of Scripture.
The Scriptures are a body of truth comprising both
the Old and New Testaments, and all is equally in-
spired. There is no thought of a partial inspiration.
- Plenary inspiration is the only possible view which
can be derived from the Scriptures.?

In the light of the above principles there are some
corollary considerations, which anticipate certain

problems or objections to verbal inspiration.

(1) The Holy Spirit incorporates the style, diction
and vocabulary of the human author in the production

of Scripture. He stated:

The Holy Spirit is infinitely wise. He Himself is the Creator of
man, and of man’s power of speech, and therefore, He is quite
wise enough and has quite enough facility in the use of language
in re h any individual to use words,
phrases and forms of expression that are in that person’s ordinary
vocabulary and forms of thought, and He is also quite wise enough

to make use of that person’s peculiar individuality in revealing the
truth through him. It is one of the marks of the Divine wisdom of
o wisdom of this book and the same

this book that the same Divin
Divine truth is expressed with absolute accuracy in such widely

variant forms of expression.

(2) The Holy Spirit may incorporate information
gained from another person in the production of

Scripture. Torrey neither identified inspiration with
revelation nor regarded it as synonymous with dicta-

a2 ]bid., p. 27.
2 Ibid., pp. 31-33.
= Ibid., pp. 30-31.
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tion. He wrote, for e

1. Hi ) | xample, concerning Peter’

plying information to Mark in tthe comp%si?it:rl; f)fs ?}?
e

latter’s Gospel.

Mark's i ; :
cause P:t:;fsvl:atxop befng from Peter would give it strength b
promised in Joh ar; 1.nsp1red apostle to whom Jesus Himseglf h o
Remombrance thn 4:26 that the Holy (Ghost would bring t o
promised that th e words of Christ and to whom H hg o his

at the Spirit would guide himm into all the tl‘lXBth %(5! also

(3) The Holy Spirit inspi
i ' pired only the origi

Igwip;l;tgi ctihf Stc}:'lpturgs. The work of inspiriltrilgrll gclilj)to.
pot extend vf/) e copies of the autographs of Scries
re. In ans ‘(;r to the question as to what extent t}?_
Luthorized ¥ erfsilqn or the Rlevised Version (th:aa
Sommo repliedo  his day) were ‘the inerrant Word of
e soeoplie , “They are the inerrant Word of God
o that e ent that they are a:n accurate renderin

e e pl ‘:n‘es:, 2c!)’f the Old and New Testaments ag
e thge en. Up.on' giving an explanation con-
scripts, Dr. ’Ir‘r(;??gy ‘;ilx"ltitégnrf indt?l? i o

: ITe; ote at “ i

ﬁgﬁi ts);ntghl: variation left that affects axtll;e?oéir?r? t-
ol by b svngelcal s ond ot e o
and purposes the inerrani 3\}'31‘; (Zfa gsé‘%gt:cal fntents

Dr.
(Amrerrircc:algegt always preferred the Revised Version
accuracy of tandard. Version] because of its greater
freQuent)i l‘fciinslatmn, but for practical reasons he
in dealing ;Ivsi‘:h Igg AuthorSiZed Version, particularly
. uirers. Since the f
in : orme

common use, it would often be confusin; ‘t/\c’)a:c,l;?;

25

Letter to Lyman Stewart, January 26, 1915
2 ' '
®  Torrey, Doctrines, p. 36.
2 Ibid., p. 37.
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and necessitate explanation. This could possibly draw

e inquirer’s attention away from the vital point at
gsue.2¢ His pulpit ministry frequently was charac-
erized by use of the Revised Version, and in his
worldwide evangelistic tour he used an edition with

yoth versions printed on pages opposite each other.

_ InDr. Torrey’s most famous sermon, “Ten Reasons
Why I Believe the Bible to Be the Word of God,” he
' e not only conclusive to

gave evidences which wer

him but which he felt would convince any candid
 geeker after truth. He often prefaced his sermon by
saying, “‘1 am not going to give you reasons why 1
guess, or why 1 think, or why I calculate — but why
1 KNOW that the Bible is the Word of God.”?® They

had indeed convinced him and had brought him from
a thoroughly skeptical position to a profound faith

in the Scriptures.

rant Word of God, but

The Bible is indeed the iner
or even believed. It

it is not simply to be honored
must be studied.

n the Bible the truth that will safeguard you against

these times, or any times, but this truth, though it
is there, will not safeguard you unless you see it and know it, and
you will not see it, and cannot know it, unless you study long and
earnestly the Book in which it is to be found. The Bible has no
magic or ‘hocus-pocus’ power. It has power only for the truth it
contains, and to see that truth and feel its power, you must study,

study, study, the Bible. 30

There is |
every error of

s R.A, Torrey, Practical and Perplexing Questions Answered (Chicago:
Moody, 1908), p. 18.

»  R.A.Torrey, The Southern
3o Torrey, Is the Bible the Ine
p. 99.

Cross {special souvenir edition, 1982), p. 11.
rrant Word of God? (New York: Doran, 1922),
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Dr. Torrey proposed a number of m
: etho i
f{tgdfzitt?}?mal, chronological, biographical aﬁfdogt,]}ilble
Ho felt | lat a ﬁerson would profit greatly by enga e
in sever }?e rgcleltthog? ’?lj[x ;)ge t?me. This would enable%lirrlrgl
_ Scriptures from diff
;etllglz polllnts. The {nost important quality of :lf ?gtBVéll)?
Whoygsko:iv%ver, is I"faﬂected in areply to a questio1 ;
g Bible L I_t:;rrey, Tell me in one word how to St1111 gr
my £ ho?/;r e answered,. “If I must tell you in o y
word h to study the Bible, that word is thou }?e
y."s Thoughtful meditation must ac b
any serious study of the Word of God company

- In the interpretation of i
: the Bible Dr. T
Eve}?;?cilscg;lrilrsrtlenﬁly 1'20 a literal approach. Heoifglel’gv:g)d-
only known as the gr i istori
cal method of interpretation. He ngrf(;rtr;l:natlco-hlstorl-

The primary meani

) ning of any passa f i i

e : ge of Scripture,

mean :r;tgi:n axfly law on our statute books, is thg 1itera]lursx:e:s _the

ur frc;m th};er ectlty pllau} from the context or from other scri;lt] ore
1 manifestly figurative charact hat

something else than the literal sense is inte:cgegf '© passage that

He meant b i
' y the literal sense the

natural,
intended sense of the passage under considerar;?gxlln :

In line with the iiteral procedure
2 : he follow -
gl::lrli?)zxsr of ‘}‘1'?;meneutlcs in determining the :gnzgrgf
o willeé ik ere are certain laws of interpretation
that enable you to know in at least almost ever
nce just what is the true interpretation of ever§

% RA." - -
A, Torrey, Divine Origin of the Bible (Chicago: Revell, 1899}, p. 36

22 R.A. Tcrrey, The Im
Doran, 1921), p. 67. portance and Value of Proper Bible Study (New York:

184

k1]

as

difficultie

from several
{ translation,
porance or
dents, false conceptions
and dullness of
with difficu

~ This is not to say, however,
s in interp
sources — improper text an
unfamiliarity with
defective knowledge

Our main busines

lties and apparent
orrey wisely remarked:

Roger Martin

33 He listed fifteen laws of inter-

that there will be no

retation. Difficulties may stem
d inaccurate
Biblical languages,
of Scripture inci-
of the nature of revelation
jon. But in dealing

spiritual percept
contradictions Dr.

s is not to reconcile any two lines of truth, no
ne another and contradictory

matter how absolutely opposed to 0
to be. Our chief business is to

to one another they may seem to us

find out exactly

what the various passages in the Bible mean in

ical interpretation.

their natural, grammatica
jeve them both and leave the

cile them, well and goo

reconciliation to increa
blical interpretatio

Bible so that we can easil

principle of Bi
passage in the
other passage.

Writing in the same vei
very profound conviction

the Bible.

The Bible is

it is Trinitarian and

and insists on His
works, it urges to victory through ¢

ously that vict

aamm—

Ibid., pp. 59-90.

sing knowledge. It is a thoroughly vicious
n that we must interpret every
y reconcile it with every

n Dr. Torrey expressed a
concerning the nature of

vinistic and Arminian,

Unitarian, it clearly teaches the Deity of Christ
real humanity, it exalts faith and demands
onflict and asserts most vigor-

a many-sided book. It is Cal

ory is won by faith 35

Torrey, Christ, p. 72.
Torrey, Your Bible, p. 126.
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Without a proper recognition of this principle one
could easily develop a one-sided theology and have
serious difficulties in interpretation.

Dr. Torrey’s approach to the difficulties in the Bible
was both honest and sensible. He gave seven import-

ant principles to consider concerning the presence
of Bible Difficulties.

(1) Difficulties are to be expected. One should not
be surprised or staggered by Bible difficulties. The
Bible is a revelation of the Will and Character of an
infinitely wise and absolutely Holy God. That revela-
tion is given to finite creatures. The finite cannot
begin to understand the Infinite without some diffi-
culty arising. A revelation without any difficulties at
all would be unbelievable.

(2) Grave objections to a doctrine does not prove
it to be untrue. The most accepted theory of modern
science has some apparent facts which cannot be
reconciled to it. Only a shallow thinker will give up a
well-attested Biblical truth simply because there are
some difficult areas which seem incapable of recon-
ciliation with that truth.

(3)  Much more serious difficulties face the person
who endeavors to account for the Bible as fallible
and of human origin. The Bible believer need not be
on the defensive when one asks, “How do you ex-
plain that, if the Bible is the Word of God?’ Show
him some of the evidences for inspiration and ask
him how he accounts for them on the hypothesis
that the Bible is simply of human origin. Each of his
insignificant objections to the Divine origin of the

186
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ning study of the Bible, but as one continues in conse

crated Bible study they frequently vanish.z2e

His influence was vast i
' in the matter of int
zli(r)rrllpéll;ctiosgédgcgi gtcﬁpturﬁ. The Scripturesnx,\(raé‘ll‘)er Er,fgi—t
cepted as the very word of G
l‘;\;ixetgnbfhﬁgdled‘. Thus there was a healthyolcaie.llzgiy
betw e octrlpal and practical. Further, his di ;
ions on the difficulties of the Bible —’ho' o
ggf?roagh and handle them — has been the mear‘;v tof
de é\(/)?lx;?g I;'1dhost oft Bible believers from the morsa:s
fd uncertainty. One of the central ai
g;sclgie x{)vats arllot only to instill confidence inz;lh:l\lln\’f)1‘:)c)1f
, but also to aid the believer in understanding it

It should also be observ

. ed that Dr. Tor

2:5 '1nerr?ncy of Scripture should be reI:grcfiZlé tga:

bat that it gﬁ?&ﬁ? . Stoﬁe i the defonse of tho faith
L orm t i .

of Christians. He observe gzbams for a true alignment
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b . Id | esirable, if possible,
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the line of ! Th?)r pe}?ple accept the Bible as the inerrant Worrlg

o s . Those that do not should get together, irrespecti
enominational connections, and form a ;ww d};z?rl:ie

nation, and those who d
nation, and thes o should get together and form a new

Eternal Punishment of the Unbeliever

There was no more diffi i |
icult Biblical doctri
Dr. Torrey to accept than that of the eternsltgggig(}):

" o 1
R.A. Torrey, Difficulties in the Bible (New York: Revell, 1807), pp. 9-16

37 “The Battle Within the C " ileti
oo 1053 168, hurches,” Homiletic Review, MCMXXIII (Sep-
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ment of the wicked. He noted concerning his earlier
struggles:

1 doubt if any minister ever had more difficulties with the doc-

trine of future punishment as taught in the Bible than 1 did. I would
come up to this doctrine time and time again, and would back off
every time [ came up to it. In my early ministry I succeeded in
convincing myself that the Bible did not teach everlasting punish-
ment, that while it taught that there would be a hell, and an awful
hell, and a hell that might last through centuries or even thousands
of years, that at ‘somehow, somewhere, somewhen,’ all men, and
even the Devil himself, would be brought to repentance and hell
would therefore cease to be. So I believed and so taught.®

Dr. Torrey not only accepted the teaching of Uni-
versalism, he actively promoted it. He felt that he
had the unanswerable argument for Universalism
and challenged all comers to prove him wrong. He
looked with disdain upon those who held to the or-
thodox view. “I thought I was a Universalist for all
time and that anyone who was not a Universalist was
not well posted.”?*® This characterized his teaching
throughout his Garrettsville, Ohio, pastorate and
continued on into his Minneapolis ministry.

It was while he was in the latter city that he began
a searching study of the Scriptures on the subject of
eternal punishment. He was greatly disturbed that he
could not reconcile his conceptions with the teach-
ings of Scripture. It led to his acceptance of the doc-
trine, and in so doing he learned a valuable lesson.

it was quite possible that 8 God of

infinite wisdom might have a thousand good reasons for doing 8
thing, when 1, in my infinite foolishness, could not see even one,
and my fondly-cherished Universalism went up in smoke.
N
#  R.A. Torrey, The Holy Spirit — Who He Is an
Revell, 1927}, p. 58.
s  R.A.Tarrey, “Are You Criticizing

«w  Ibid.

It dawned upon me also that

d What He Does (New York:

God?" Great Pulpit Masters, p. 87.
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It was a theoretical acceptance based upon the
teaching of Scripture. His mind, however, was still
often repelled by the sternness of the doctrine. It was
only shortly after he had moved to Chicago to work
with D.L. Moody that he fully embraced the Biblical
teaching on eternal punishment. Dr. Torrey was
seeking God for a greater infilling of the Spirit, and
there came to him a clearer apprehension of the
infinite majesty and glory of Christ than he had ever
known before. He saw as never before the awfulness
of rejecting such a glorious and Divine Saviour. Never
again did he have difficulty with the severe state-
ments of Scripture describing the eternal state of the
lost. They were demanded by the necessity of the
case.# '

It should be noted that Dr. Torrey did not arrive at
an acceptance of this doctrine prejudiced in its favor.
He would have welcomed any passage of Scripture
supporting a less severe outlook for the sinner. He
related:

If anyone could produce me one single passage in the Bible that,
fairly constructed, according to its context and the usage of the
words and grammatical construction that clearly taught that the
punishment of the wicked would not be absclutely endless and
that somewhere, sometime, somehow all would repent and be
saved, it would be the happiest day of my life. But no such passage
can be found. I have searched for it from the first chapter of Gene-
sis to the last chapter of the Revelation but cannot find it, it is not
there. I am thoroughly familiar with the passages that men urge.
I have formerly used them myself, but they will not bear the con-
struction that is put upon them if we deal honestly with them. 42

Dr. Torrey’s acceptance of the doctrine was far
more than simply an intellectual one. It affected

st Torrey, Holy Spirit, pp. 58-59.

a2 R.A. Torrey, The Destiny of the Christless Dead (Glendale, CA: The Church
Press, n.d.), p. 3.
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faith. He often referred to the evidences for the resur-
rection as the “Gibraltar of Christian evidences’’ and
the ‘“Waterloo of rationalism and infidelity.” Dr.
Torrey fismly believed that if the scriptural state-
ments concerning the resurrection could be dem-
onstrated as an historical certainty that Christianity
would rest upon an impregnable foundation.+

Although Dr. Torrey believed there were several
lines of convincing evidence for the bodily resurrec-
tion of Christ, one of the most impressive to him was
the testimony of the Biblical writers. He presented
the internal evidence of the four Gospel accounts in
four key propositions.

(1) A study of the different Gospel accounts clearly
reveals that they are four separate and independent
narrations. The apparent discrepancy and contradic-
tion on the surface of the accounts clearly indicate
that they could not have been written in collusion.
On the other hand, they could not have been made up
independently, for the agreements are too marked
and many. There is a real and genuine harmony to be
observed beneath the surface of the accounts. They
are not fabrications but a true relation to the facts
from the viewpoint of four independent eyewitnesses.

(2) The accounts bear unmistakeable indication
of having been produced by eyewitnesses. They do
not bear the marks of one who is merely retelling
what others have transmitted to him.

s R.A. Torrey, “The Certainty and Importance of the Bodily Resurrection of
Christ from the Dead,” The Fundamentals for Today, I (Grand Rapids:
Kregel, 1958}, p. 265.
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I Believe the Bible to be the Word of God” — he de.
pended upon the Scripture to convict and change
lives. A multitude of striking examples in his preach-
ing ministry may be cited to illustrate this latter point;
however, he was most impressive in his personal en-
counters with skeptics, infidels, agnostics and atheists,

His ministry had been largely devoted to these
classes. Since he had passed through the fire of skep-
ticism and doubt himself, Dr. Torrey understood to
a remarkable degree their problems and reasons.
Further, he manifested an interest in them and made
a special point to befriend them. For these reasons

Dr. Torrey held their confidence. He stated concern-
ing these types:

There is no more interesting class, and no easier class to deal
with, than honest skeptics. Many are afraid to tackle them, but
there is no need of this. There is a way out of skepticism into faith
laid down in the Bible that is absolutely sure if anyone will take it.
As for skeptics who are triflers, it is not best to spend much time
on them, but simply to give them some searching passages of

Scripture, and to look to the Spirit of God to carry the Word
home.

For the earnest-minded skeptic, Dr. Torrey follow-
ed a standard procedure. One must first determine
the precise condition of the skeptic. This can be done
by asking leading questions such as “What can’t you
believe?” “Why can’t you believe?”’ “Do you live up
to what you do believe?”’ and “What do you believe?"

Once this is done the next step is to show him how
to believe. Dr. Torrey invariably used John 7:17, “If
any man willeth to do his will, he shall know of the
doctrine, whether it be of God or whether I speak of

47

R.A. Torrey, How to Work for Christ (Chicago: Revell, 1801}, p. 122,

194

Roger Martin

myself”’ (ASV). The verse should be presented in the
following way:
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omsrar—

a  [bid., p. 118. .
«w  [bid. If a person is an atheist, the
God" (Ibid., p. 120}.

s0 1bid., p. 119.
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Subjectively, Dr. Torrey emphasized believing
prayer, based upon the clear promises of Scripture,
as an essential avenue in truly knowing God. Influ-
enced by George Muller, Dr. Torrey put his faith in
God to a severe test. He recounted in later years:

I determined to put the theory that there was a God, and that the
God of the Bible was the true God, and that He answered prayer
on the conditions laid down in the Bible, to the test of rigid, practi-
cal, personal experiment. I say the theory that there was a God, for
at that time it was to me a theory, a theory that I firmly believed,
but nevertheless a theory. I determined that I would risk all that
men hold dear on that theory, and on that theory I did risk my
health, my life, my reputation, and the life, health and welfare of
my wife and four children whom I had at that time. On that theory
I risked everything that men hold dear, and if there had been no
God, or if the God of the Bible were not the true God, or if He did
not answer prayer on the conditions laid down in the Bible, years
ago I would have lost all that men hold dear. But I risked and I
won, and today I know that there is a God, and I know that the
God of the Bible is the true God. 51

For a time he lived totally by faith in the promises
of the Scripture to meet personal, family and mini-
sterial needs. As a result his faith was taken entirely
out of the realm of the theoretical, and he was con-
vinced beyond the shadow of a doubt that there was
a living God who answered prayer.5? This conviction
underlay what must surely be considered as one of
the most astonishing statements ever made about
prayer. “Prayer can do anything that God can do,
and as God can do anything, prayer is omnipotent.”s?

In summary and evaluation, let it be observed that
Dr. Reuben Archer Torrey knew what he believed

st R.A. Torrey, Great Pulpit Masters, Vol. IlII (New York: Revell, 1920}, p. 53.

82 R.A. Torrey, How God Answered Prayer (Chicago: Bible Colportage Asso-
ciation, n.d.), pp. 3-8.

8 R.A. Torrey, The Power of Prayer (Grand Rapids: Zondervan, 1955}, p. 17.
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REASON & IMAGINATION:
G.K. CHESTERTON’S CASE FOR
CHRISTIANITY WITH A
CHESTERTON BIBLIOGRAPHY

Only occasionally in the course of the history of
ideas do there appear men of great intellect whose
mental dexterity is matched by their rhetorical feli-
city. The correlation of these two virtues, in the per-
son of any thinker, not only increases the force of
* his ideas, but multiplies it. Of the exponents of the
Christian faith in the twentieth century, there are
few men who have displayed this quality in such rare
proportion as G.K. Chesterton.

It is Chesterton’s peculiar fate, however, that he
lives on primarily through his least consequential
works — his mystery novels, and even the popularity
of these fails to match the least popular works of
C.S. Lewis. A writer’s popularity, however, is not
necessarily equivalent to his influence, and it is in
this latter respect that Chesterton compares most

favorably with Christian thinkers such as Lewis.

Although he has been characterized as “historically
invisible” within our own generation,’ Chesterton’s
writings influenced an entire earlier generation of
thinkers, and who he did not influence, he affected.
The list of those who, in one way or another, owe
him an intellectual debt is a long one, and includes
W.H. Auden, George Orwell, Marshall McLuhan,

1 Alzina Stone Dale, The Outline of Sanity: A Life of G.K. Chesterton (Grand
Rapids: William B. Eerdmans Publishing Co., 1982), p. vX.
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Christopher Dawson and J.R.R. Tolkein.? Lewis, the
greatest and most obvious beneficiary of Chesterton’s
influence, was once asked what Christian writers
had helped him, to which he responded that the book
that had helped him the most was Chesterton’s The
Everlasting Man.? Even his antagonists sang his
praises: George Bernard Shaw described him as “a
man of colossal genius.”* That he is known primarily
not through his own writings but through his inspir-
ation on the writings of others is a fate that would
not have caused Chesterton a great deal of consterna-
tion, since he has attained what he considered to be

the greatest possible achievement for a thinker: to
become superfluous.

Given Chesterton’s relative obscurity, and in order
to place him in a historical context, we will begin
this analysis of Chesterton’s case for Christianity with
a brief biographical sketch. Secondly, we will explain
Chesterton’s general world view. Thirdly, we will
examine the first part of Chesterton’s defense of
Christianity: his negative apologetic. An examina-
tion of his positive apologetic will follow, and finally
we will offer a critique of his apologetic approach.

More recent examples of writers influenced by Chesterton would include
Michael Aeschliman, William F. Buckley, Christopher Derrick, High
Kenner, Malcolm Muggeridge, Michael Novak and Joseph Sobran.

3 (C.S. Lewis, God in the Dock: Essays on Theology and Ethics (Grand Rapids:
William B. Eerdmans Publishing Co., 1970), p. 260.

William B. Furlong, Shaw and Chesterton: The Metaphysical festers {Uni-
versity Park and London: The Pennsylvania State University Press, 1970},
p. 9.
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Biographical Sketch

iddle
terton was born on May 29,‘1874 to mi
clfs?%sarents at Campden Hill in Kensmgton,faELoridgg
suburb. He was baptized into the Church ok Erlg aer
in a small church opposite the Waterworks owteci
The close proximity of the two bullghngs promp C
him later to deny that it took tbe entire \A{at‘er-pso\g{ o
of West London to turn him into a Christian. His
childhood has been called ‘“‘one of the lﬁappﬁeswas
literature.””¢ He had a sister w.ho died wt erl}1 he as
very young, and a brother, Cecil, whose birth he Wdi-
comed by saying, “Now I shall. always have an Ecliuh's
ence.”’ He was an undistinguished studenft,h gnf r1n
very comfortable position at the bottom oth 1;4 icljtron
was disturbed only ongiz, v;he?’ hesx(‘:eﬁ::(l)\lfednu :ing ton
i oetry at St. Paul's . .
g\?tiem?gf It)hat ;’ear, he entered art sghool at the U?li
versity of London, and, after .gradua:uon, began gvo <
ing for publishers, first writing reviews of art boo
and later editing works of broader interest.

i t Frances Bloggs,
In the mid 1890s, Chesterton me -
whom he courted for several years, who made mtl
merous and quite valiant but unsuccesiftxha;tfeigxﬁl;
i is “untidy”’ rance, an
to improve his ‘“untidy appia \ b
i im i It was she on whom
married him in June of 1901. om
i t for the organization
as almost entirely dependent i
‘c/)vf his daily life, once telegraphing her on a bleak

e ema—

: d
5 G.K.Chesterton, The Autobiography of G.K. Chesterton (New York: Shee
and Ward, 1936}, p. 1.

: , 1943},
¢ Masie Ward, Gilbert Keith Chesterton (New York: Sheed and Ward, 1 }

p. 9.
7 Ibid., p. 8.
s [bid., p. 151.
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Sund ing: “Am i
: Eg?’zy morning: ““Am in Manchester. Where should

In 1900 his first work was published

nonsense poetry, and by 1901, %hesterto’ni«vgg?i/(ri?cf
;lng regular articles for several newspapers. By 1902-

lf? had mgde a name for himself in the field of journ:
alism. This new stature was signified by the invitation
extendgd to him to write the biography of Robert
Broxl/(vmng_ for t.he “English Men of Letters” series, a
wor wh}ch displayed his characteristically slopi)y
scholax.‘shlp and prolific use of quotation (usually mis-
guotatlon] from memory. He became a very visible
igure on Fleet Street, partly as a result of the fact
that his 1nte:llectual stature was met, some say ex-
f:eeded, by h1§ physical stature. George Bernard Shaw
}‘ntroduceq him to an audience on one occasion as

a man of infinite vest.”’1® He was six feet, two inches
tall and.at one point weighed close to 400 pounds
and during a debate between Chesterton and Shaw,
conducted to settle the question, “Do we agree?’:
ShaV\{, a socialist, challenged Chesterton to view the
condition pf coal miners first-hand by actually going
dpvyn a mine. Chesterton responded that he had no
gllfflculty whatsoever in imagining himself sinking
in such a fashion in any geological deposit.1

He continued, during this peri i i

, period, to write articles
ang]pooks on every conceivable subject. In 1905, he
published Heretics, a book which contained a chapter
each on several modern thinkers whom he considered

®  William B. Furlong, Shaw and Chesterton, p. 8.
10 Jbid., p. 108.

11 Do We Agree; A Debate Between G.K
0 V g . .K. Chesterton and B i
Hilaire Belloc in the Chair (Hartford: Edwin Valentine Mitf:il?l]lr,‘dlgs;;wpwéiih
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to be deviants from true philosophy. In 1908, in re-
sponse to calls by some for Chesterton to clarify what
it was from which these thinkers deviated, he pub-
lished one of his greatest works, Orthodoxy.

In 1914 he suffered a near fatal illness from which,
however, he recovered, and during the next ten years,
he continued writing essays and novels as well as
editing The New Witness, a magazine devoted to his,
his brother’s and Hilaire Belloc’s political and econo-
mic theory of distributism. In 1922, he was received
into the Catholic Church, and in 1923 he published
his book on St. Francis of Assisi. In 1925 he founded
another magazine on somewhat the same founda-
tion as The New Witness. And in September of that
year, he published The Everlasting Man, his great
defense of the uniqueness of man and the diety of

Christ.

He began work in the early 1930s on one of his last
works, a biography of St. Thomas Aquinas, following
his usual pattern of research and writing, which con-
sisted of dictating about half the book, aimlessly flip-
ping through the pages of several relevant works,
tossing them down in a pile on the floor and pro-
ceeding to dictate. In the case of the biography of St.
Thomas — which was apparently published in 1933
from the almost untouched dictation of his secre-
tary — he produced what the great Thomist philoso-
pher Etienne Gilson called, “without possible com-
parison the best book ever written on St. Thomas.”*?
His Autobiography was published in November of
1936, five months after his death at the age of sixty-

three.

12 Garry Wills, Chesterton: Man and Mask (New York: Sheed and Ward, 1943),

p. 216.
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Chesterton’s World View

Chesterton was born and raised during the late

reign of Queen Victoria, a time of great change in the
way men saw themselves in relation to nature, them-
selves and God. It was a transitional age in which the
foundation of traditional beliefs concerning religion
and morality were eroding by the force of the rising
tide of secularism. The advances made in the field of
science were being translated into an assault on
orthodox religious attitudes by philosophical materi-
alists, usually not themselves scientists, but “whose
philosophical beliefs and practical attitudes had
nevertheless been mistakenly derived from the popu-
larity, apparent simplicity, and evident power of the
natural sciences.”'* Generally speaking, men, not
realizing that there is no intrinsic affinity between
the physical sciences and philosophical material-
ism,¢ either succumbed to materialism, or, if the
pessimism brought on by having to view their uni-
verse as a machine was too overwhelming, escaped
into one of the multitude of unitarian-style religious
belief systems prevalent at the time.

His parents’ generation, said Chesterton, was “the
first generation that ever asked its children to wor-
ship the earth without the altar.” 5 It was a time
when the transcendent religious underpinning of
traditional moral values and religious belief in gen-
eral, was coming more and more into disrepute and

13

Michael Aeschliman, The Restitution of Man: C.S. Lewis and the Case

Against Scientism (Grand Rapids: William B. Eerdmans Publishing Co.,
1983}, p. 18.

john Herman Randall, Jr. and Justus Buchler, Philosaphy: An Introduction
(1942; New York: Barnes and Noble, 1970), p. 194-5.

G.K. Chesterton, Autobiography, p. 20.

14
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iefs themselves were
, though the values and belie mse -
ggili;bgt despegrately hung on to by the majority of Eng

lization dawn-

i _ It was only slowly t}lgt the real

h?lhg?r’:hem that these traditional bellefs.coxﬁdTr}xg;

gtand without a rational religiﬁ)us fouhnieguc;gere (his

tions. On the one hand,

PO of men. h as Bernard Shaw and some

a minority of men, such a rard Shaw o o the
atheistic materialists, tha ; -

lc;fasti};eof this new thought tgat pegp(lie gg/g 1:1?8 :1}11;31 é)rrlzl

i i in Go

tention that they believed 1 God and trac
itv. Chesterton, on the other , nand

Eg:allnlgple rediscover their r’e:asons for belief, ‘‘or

else,” he said, ‘‘our race is lost.”’1?

hesterton’s time,
ice, then, for the men pf Che
wg‘sh:rflggg one of three alternatllves. First, ;h;gn;o?}llcé
i ism, an
t the conclusions of secularism,
?ggz%ality and objectivi(’?lf of l’iradltglrizl ;rclggz;lt atrlllcé
i oious beliefs. Secondly, they ¢ . '
lt‘:ec})lrll%:ll?lsions of secularism, deny the'ratllona.h'?:3 r?trilal
objectivity these beliefs, tgke a radlac; , Oex?u:hirdly
i i them anyway. UT, ily,
leap of faith and believe tl ey, O et
uld reject secularism altogether. -
gilte}eyrn(:zive th]ought Chestelc‘itog, led Illrée;/;tea\lr)llsi/rr';o.
i i imism, and the seco :
phllosophlcal D s optimi It was the reaction of
i d tenuous optimism. : -
tslgxrxllzlsglpular scientific writers t? :ﬁke gh‘?v f,}rﬁ; g{(t)zry
i e
i nd it was the reaction of the '
?: igllfé Etlhe second. Chesterton called on his readers

to take the third.

ltural histories of the Victorian age.

1 This is a point made in many of the Cutorian Frome of Mind (New Haven:

. hton, The Vic ! r‘
%e?ee;pr‘lim?‘g;; %r:{s‘smigﬁa), passim. See also the various works of Ge
a ,

trude Himmelfarb.
7 Masie Ward, Chesterton, p. 224.
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mahfisﬁﬁﬁaﬁaféﬁ ¢ ;}I:Otugfht Chesterton, works on
. — that of reason and that of i .
nation. He saw the relati > at of imagi-
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; alance. Reason and i i
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placing inordinate emphasi e extreme of
the detriment of m phasis on reason and fact to
eaning and value i
te : . ) , Nor dld he -
oo o smphie onraton o s Gimer o
(o1 irical. They both exist i
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c }glgtg:‘(:osic,:le of reason, we might accurately describe

Choster Cg Irs1 I;r)lgilxt;gn by Sallil?g it the philosophy of
alc nse. On the one hand, h

the principles of logi oty e
: gic, as set forth by Aristotl

é‘)e;cilglglgﬁgel;% :;/1311( th;ai most modern of philo:oi)rlllixzs
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: mmon sense, as illustrated
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I » b which Samuel Joh
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came, not only to being taught, but to being taught
wrong, there was something in him that said sharply,
‘Oh, this has got to stop!’ ""* In short, Chesterton was
ready, ‘“whenever he felt that reality was being viola-
ted, to desert abstruse for empirical methods, direct
observation and actual experience becoming his

court of final appeal.”’?

On the side of imagination, Chesterton is said to

have had a «gacramental sense of physical reality.”

The idea that displays itself in virtually all of Chester-
lled the idea of the ‘mysti-

ton’s writing is what he ca
cal minimum’. It is here that the influence of St.

Thomas Aquinas is most noticeable. Aquinas had, as
had Aristotle, distinguished between essence and
existence, but, to a degree greater than Aristotle,
Aquinas emphasized existence.?2 Essence, said
Thomas, had to do with a thing’'s ‘whatness’, and
existence with a thing’s ‘thatness’. What a thing is
involves its essence; that a thing is involves its exis-
tence. Chesterton shared Thomas’ existentialist em-
phasis. The ‘mystical minimum’ involves the idea
of Creation: that a thing is valuable because it is. 1f
a thing is nothing else that is good,” said Garry Wwills,
““it is; and that is good.”# Any finite thing has worth,
value, meaning, merely because it participates in

1 G.K. Chesterton, St. Thomas Aquinas: The ‘Dumb Ox’ (1833; Garden City:

Image Books, 1956}, p. 70.
hnson: A Representative Selection from

2 C.H. Conley, ed., The Reader’s Jo
His Writings (New York: American Book Company, 1940), p. 6.

a  Glen Cavaliero, Charles Williams: Poet of Theology (Grand Rapids: William
B. Eerdmans Publishing Co., 1883), p. 3.

22 Frederick C. Copleston, Aquinas (1955; Baltimore: Penguin Books, Inc.,
1857), p. 79.

»  Ibid., p. 101.
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being, which

: proceeds from God, and whi i

f;s:sb ;t:gli :1}1, a:in act of existence. This is anui:ckile;nta}?a:‘;

' ed a ‘“metaphysical intuition of bei

ii;(l:’lgrt‘? seeing §om’e’thing familiar ‘for thsz?r's‘;

time’ or orlln a new light’.”’2¢ It is this irreducible mini-

mum ¢ th]ectlvny, beheld by this almost mystical
n that Chesterton saw as the light of all poetry

n;t?oﬁlffe two things, then — in reason and in imagi-
Tho Viewwe }f.ee Chesterton’s concern with objectivi’%y
they do inv‘;‘, ich we should take toward each is thai
nation on thzc;t%perife — reason on one side, imagi

er. . ! X
balance. nd they operate in a dialectical

Now in regard to th
s ese two things, Ch ,
&Otzglfﬁlevgﬁatr‘;quid}; First, modern %houglftsflfst ?/rilos
, ce; it has torn rationality from its li i
B ovad a hosh Fear e imegination; it has des.
masée tg calthy fraternity. Modern thought has un-
art the ;} 3n11;119(11' view of the world by fragmenting
once held tﬁn alizing the Christian coherence that
thinkers havz tl\;\lfg I;:(Iiungg igha sane balance. Modern
ere ristianity’s riches:
llra";e tg%ffen_glle once unified Christis;n virtsesa.s t:szi’
unbalan v:ll t'hem’ each thinker founding his own
unified é?lrisﬂlil;iloa)g% on a fragment of the once
: rld view. Modern phil h
are not new thinkers, the rn philosophers
heretics. Secondly, t} y are old thinkers. They are
. - y, thought Chestert et
is the only thing that rton, Christianity
can i s
the only thing that ever hadr;at(.:Over this balance; it is

2 Garry Wills, Man and Mask, p. 25.

210

Martin Cothran

Chesterton’s Negative Apologetic

Modern thought, Chesterton maintained, has dis-
t of philosophical enthusiasms.

integrated into a rio
Each one, as weé have pointed out, is unbalanced, as

a madman is unbalanced. “All modern thoughts and
theories may be judged,” he said, “by whether they
tend to make a man lose his wits.” 28 He points up

this characteristic of modern thinking in what may

be called the ‘argument from insanity’. His contention

was, first, that if one analyzes madness, one comes

to certain conclusions, the primary one of which is
that madness is not caused by an imagination out of
control, but by an excessively rational mind out of
control — in other words, by a lack of imagination.
“*It is reason used without root, reason in the void.” 28
The madman is not the man who has lost his reason;
the madman is the man who has lost everything ex-
cept his reason. He is the man who locks himself in

“the clean and well lit prison of one idea.” #’

Secondly, if one examines the thinking behind
modern rationalist philosophies, one notes the same
qualities as those found in the madman:

{Just] as I am affected by the maniac, s0 I am affected by most
modern thinkers. That unmistakable mood or note that I hear from
Hanwell [an insane asylum outside of London], 1 hear also from

half the chairs of science and seats of learning today.
eason operating on a mind

Insanity is the resultof r
gination. Modern

without the counterbalance of ima

0., 1908), p. 215.

em———

2 G.K.Chesterton, Ort
s Ibid., p. 48.
2 Ibid., p. 38
28 [bid., p. 38

hodoxy (New York: John Lane C
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philosophies, such as materialism and its sister phi-
losophy evolutionism attempt to exclude from the
mind imaginative thinking in favor of purely rationa]
thinking. The so-called ‘New Theology’ chooses the
same futile route when it accepts the dichotomy
which rationalism sets up, and chooses to pursue, on
the basis of rationalism, an irrational existentialistic
optimism. These philosophies all share the character-
istics of the madman. In the name of free thought,
they impose rationalistic restrictions on what one
can think. Modern skeptical philosophies, thought
Chesterton, are mad.

Chesterton’s case against modern thought is well
illustrated in his response to the rationalists’ case
against miracles. It is one very obvious case of the
modern inclination to restrict freedom of thought in
the very name of free thought. Lewis pointed out that
what we learn from experience depends on what kind
of philosophy we bring to experience,”® and the
modern skeptic brings a philosophy to experience
that disallows the miraculous. Chesterton isolates
the two thrusts of the argument against miracles.
First, there is the philosophical argument:

The philosophical case against miracles is somewhat easily dealt
with. There is no philosophical case against miracles. There are
such things as the laws of Nature rationally speaking. What every-
body knows is this only. That there is repetition in nature. What
everybody knows is that pumpkins produce pumpkins. What
nobody knows is why they should not produce elephants and
giraffes.

# C.S. Lewis, Miracles: A Preliminary Study (1947; New York: Macmillan
Publishing Co., Inc., 1960}, p. 3.

% G.K. Chesterton, “Miracles and Modern Civilization,” in The Religious
Doubts of Democracy, ed. George Haw (London: Macmillan and Co., Limi-
ted, 1904), p. 88.
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the historical argument against

i hilosophical argu-

iracles, which was onl'y thg P -
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dence for the veracity of miracles is never really
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then saying that no one but_ a foql
declaring that there is no wise evi-
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sible things.” 31
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In making his cas
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——————

st Ibid., p. 88.
st G.K.Chesterton, Orthodoxy, pp. 278-9.
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In regard to man’s role as maker and doer — that is,
in the moral and aesthetic spheres — Chesterton held,
as did C.S. Lewis, to what Clyde Kilby has called
““the doctrine of objective value,” 3 which consists
in the belief that “of necessity any predication as-
sumes a standard, a norm of some sort, a yardstick.” »
At birth, said Chesterton, of the definite impressions
we receive, one is delight, and the other fear. “One
tells us,” he said, “that the praise of the Lord is the
beginning of art; the other that the fear of the Lord is
the beginning of wisdom.” 3¢ In the first instance,
man as maker is a creator, not in the unlimited sense
in which God is a creator, but in a more limited sense:
“God is that which can make something out of no-
thing. Man (it may truly be said) is that which can
make something out of anything.”’ % In the second
instance, man as doer is a moral creature who recog-
nizes, implicitly or explicitly, the existence of stand-
ards of good and evil which transcend his own expe-
rience. The modern skeptic, however, has called these
two things into question. He has separated religious

from rational authority. Art and morality have been
orphaned.

In regard to man’s role as knower, Chesterton
pointed out that the philosophy of the rationalist is

3 (C.8. Lewis, The Abolition of Man (1947; New York: Macmillan Publishing
Co., Inc., 1955}, p. 13.

3 Clyde Kilby, “The Creative Logician Speaking,” in C.S. Lewis: Speaker and
Teacher, ed. Carolyn Keefe {Grand Rapids: Zondervan Publishing House,
1971), p. 30.

s  (G.K. Chesterton, “Two Great Tories,” in The Man Who Was Orthodox: A
Selection from the Uncollected Writings of G.K. Chesterton, ed. A.L. Maycock
{London: Dennis Dobson, 1963}, p. 117.

s  G.K. Chesterton, The Collected Works of G.K. Chesterton, with introduction
by James V. Schall, S.]., vol. 4: What's Wrong with the World, The Supersti-
tion of Divorce, Eugenics and Other Evils, Divorce versus Democracy and
Social Reform versus Birth Control (San Francisco: The Ignatius Press,
1987}, p. 65.
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self-defeating. He commits what’fkrth'er erséf;sléx::

called, the «ratomorphic fallacy, wh}F}:, ';'11}1 Chester

ton’s words, “treats man as a monk(?y.. is falla A

ig committ’ed when the rationahstllc reduct;c;g;sn

“gcientifi f man.” It occurs

creates a scientific theorg of m cours WS
i i subject, treats ,

man, the investigator anc o e wer

i .« scientific inquiry, as nece
object of his scientilic i) necessa Y than
i t is assumed 10

than himself. The object i med to b o are. the
biect, but the subject and the .

ts}:ran:u“%-lis own working assumptions, says MmI;aI\leé

Aesciﬂiman “involve free WIllf,bd?chtl})ﬁ)rsac;ﬂggélities

i ’ f himself, bu
evaluation as aspects 0 ! e
iti i away from an
and capacities are strippec ¢ Ty T inspecting.” ®
an ‘object’ or ‘thing’ that né

}Il‘lkfehv%g;king a]ssumptions of t.he spb]ect, }rlr.lan,eclzfannot

be denied the object, if the object is man himseil.

Chesterton saw this futile p?ilosogl;%fi sfr(:lr”v;ha}l"c hl;
ratio .
was: ‘‘the doomed fortress 1? . ! e The
i in revolt agains
modern skeptic sees himse ; It against .
i hristian conception ol man at
glt?tsi;}: 1p(i::111080phy threatens Christianity less than

it threatens itself:

lly a revolutionist.
Ity; therefore he can never be really a re
I}—\l:g ?}i: ?al:%ia’y he doubts everything really gets in his way when

_For all denunciation }mplies a
. war:lts :0' r:l: 2? ::rfxz Eﬁfc?:r:% the modern revolut}om;t dol‘iibct;
::trzlnl; (t:hr; institution he denc;ugces, gmlt:gecslof‘i:::t“t‘: aslr) ;{itical

i this schoo! C

b depounc}ejz;;.}.lé ‘c'g}:pll.:?r?sothat savages are treated as if t::)ei
e ot Vtv . then he takes his hat and umbrella a'nd goes obn o
aoien l?t?as s“etin where he proves that they prgctx.cglly a;e :a ié
Smerllxnﬁf r:fe mgéern revolutionist, being an mfxmte;1 is gg o‘l?on
Lrl‘\/\rsayos.r éngaged in undermining his own mines. In his

e
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s Ibid., p. 55.
»  G.K. Chesterton, Orthodoxy, p. 68.
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politics he attacks men for trampling on morality; in his book on
ethics he attacks morality for trampling on men. Therefore the
modern man in revolt has become practically useless for all pur-

poses of revolt. By rebellin‘,‘%against everything he has lost his right
to rebel against anything.

The skeptic, in effect, undermines the idea that
man is distinguishable from the beast by undermin-
ing the three pillars upon which this idea is support-
ed: the aesthetic idea that man is uniquely a sub-
creator, the moral idea that man is a creature respon-
sible for his actions because he is uniquely aware of
transcendent standards of good and evil, and the
rational idea that man can conform his mind to reality
in the search for truth because he has a mind that is
distinct from the objects which the mind apprehends
and can treat these objects with the supra-material
concept of rational validity. Modern man has abol-
ished these concepts from his world view by reject-
ing the historic Christian beliefs upon which they

are best established, and in doing so has abolished
himself.

Chesterton’s Positive Apologetic

We have seen how he believed modern philosophies
have fallen short, but Chesterton set forth a powerful
positive argument for the Christian faith as well.
Christianity, Chesterton held, does meet man’s need
for a religious philosophy — that is, a philosophy
which recognizes man’s double need for rational
and imaginative satisfaction.

We saw previously that Chesterton, like St. Thomas,
saw in contingent factual reality a doorway to the

s Ibid., pp. 73-4.
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ns produce pumpkins is to

Chesterton no necessary thing, itis a weird repetition
which cannot be explained by an appeal to anything

within nature. Whereas the scientific materialist

looks upon the repetition that is natural law and sees

it as sterile and mechanical as clockwork, Chesterton
saw something else:

The fact that pumpki

tion made the things to me rather more weird
It was as if, having seen a curiously shaped
nose in the street and dismissed it as an accident, 1 had then seen

six other noses of the same astonishing shape. I should have fancied
that it must be some local secret saciety. So one elephant having
a trunk was odd; but all elephants having trunks looked like a

plot. 44

Now the mere repeti
than more rational.

cts to be miracles in the sense
ful, he came then to feel that
e that they were will-

He had always felt fa
that they were wonder
they were miracles in the sens

ful.

that the world was miracu-
limited and conditioned. To

the modern mind, the universe is infinite, natural
law unbreakable; it was, in effect, one huge prison,
vast but not free. The cosmos was one thing, because
it had one unbroken rule, and it was the only thing
there is. To Chesterton the world was finite — it was
a created thing, and therefore not the only thing. It

was conditioned, because it might have been some-

thing else. The cosmos is like the island on which

Robinson Crusoe was marooned, and we are like
Crusoe. We are on our island, survivors of the pri-
mordial wreck, and we might not have made it. “[Any]

In addition to feeling
lous, he felt that it was

ma———

4 G.K.Chesterton, Orthodoxy, p. 106.
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man on the street,” said Chesterton (echoing St.
Thomas), ““is a Great Might-Not-Have-Been.” 4

In short, facts must have meaning, and meaning
must have someone to mean it. “There was something
personal in the world,” he said, “‘as in a work of art;
whatever it meant, it meant violently.” Despite its
defects (“‘such as dragons”), it is beautiful in its old
design, to such an extent that we owe it — whatever
it is -— thanks. “We owed, also,” he said, “obedience
to whatever made us.” And lastly, in some way, all
good was a remnant, “‘to be stored and held sacred.” ¢

These strange features of the world Chesterton saw
as resembling the strange intricacies of a lock. He
then began to notice the strange features of Christian
theology, features resembling a key. And then he
noticed that the features of the key matched those
of the lock. His feeling that our world might not have
been was confirmed: God might have chosen not to
create it. His feeling that grass might have been an-
other color than green was confirmed: it was a matter
of divine choice. The feeling that the world was small
and cozy, not vast and void, was confirmed: the work
of art is small in the sight of the artist. The feeling
that we were survivors of a wreck was confirmed:
we were fallen from grace; we were the crew of a
golden ship that had gone down before the beginning
of the world. Christianity provides the necessary

rational explanation which the contingent world
requires. '

On the subjective side, thought Chesterton, Christ-
ianity meets another criterion. Not only should an

4 Ibid., p. 116.
4 Ibid., pp. 117-8.
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<  G.X. Chesterton, The Everlasting Man {1925; Garden City: lmage

1955), p. 103.
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The Christian joy, the Gloriq, . . . is pre-eminently high and joyous.
Because this story is supreme; and it is true. 'Art has been verified.
God is the Lord, of angels, and of men — and of elves. Legend and
History have met and fused.

A Critique of Chesterton’s Christian Apologetic

There are various methods by which a religion can

be defended. The first method is the rational method;
it stresses the internal consistency of a given reli-
gious position. The second is called the objective
empirical method; it appeals to objective fact as the
primary criterion for religious truth. The third method
is called the subjective empirical method; it stresses
subjective, psychological experience as the primary
criterion. ¥ Chesterton, at various times, uses all
three apologetic methods: the rational method, the
objective empirical method, which appeals to objec-
tive fact as the primary criterion for religious truth,
and the subjective empirical method, which appeals
to subjective religious experience as the primary
criterion. In using them, however, Chesterton utilizes
the strengths and avoids the weaknesses. He was a
brutal logician who compared the consistency of
non-Christian positions with that of Christianity, and
in doing so appealed to criteria which both Christian
and non-Christian recognize. He appealed to man’s
subjective needs expressed throughout literary his-
tory, but shows that their only fulfillment is in objec-
tivity. Finally, he appeals to common sense objec-
tive reality as the determinative consideration.

%  ]R.R. Tolkein, “On Fairy Stories,” in Essays Presented to Charles Williams,

ed. C.S. Lewis (1947; Grand Rapids: William B. Eerdmans Publishing Co.,
1968), p. 84.

John Warwick Montgomery, Faith Founded on Fact: Essays in Evidential
Apalogetics (New York: Thomas Nelson Publishers, 1978), p. 92.

so
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Conclusion

tic has room for improve-
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achievement. There are few m igi
intell‘ectual persuasion who ceclJlu(l)ciiw aélga;?hgfl 0;800r
consistency and determination in propagating therie
world view. It is, in fact, this amazing and, to hi;
opponerts, e?caspgrating tendency to insert his’ Christ-
ian world view into every controversy, whether it
c_oncerned art or politics or economics or metaphy-
sms,.that'makes the study of his case for Christianity
so witheringly difficult — and so enormously gratifyingy
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Holy Writ informs us that “of making many books
there is no end.” The conclusion is therefore inescap-
able that a scholarly journal cannot review everything.
The Simon Greenleaf Law Review has chosen to focus
its attention on a limited number of recent publica-
tions which fall within the ambit of the School’s special
interests: integrating theology and law, examining the
case for Christianity, and applying historic biblical
faith to human rights.

THE CHIEF JUSTICE DESCRIBES HIS COURT

william H. Rehnquist, The Supreme Court: How It
Was, How It Is (New York: William Morros and
Company, Inc., 1987). 338 pp. $10.95.

Chief Justice Rehnquist’s stated objective for this
work is to enlarge the layman’s understanding of the
Supreme Court, “the least understood of the three
branches” of our government. There is no attempt at
a comprehensive summary of constitutional doctrine
or even an ‘‘up-to-date” analysis of the more contro-
versial subjects (privacy, religious freedom, abortion,
etc.), issues which not only divide the present court
but render the previously dignified and perfunctory
supreme court selection process into a bitter ideologi-
cal war zone. This book offers a conversational and
informal personal biography of Justice Rehnquist’s
experiences on the court, a summary of the lives and
decisions of certain justices which Rehnquist believes
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shaped the court, and a description of how the court
today ‘‘goes about its business of deciding cases.”

Rehnquist reviews the historic decisions which
“established the judicial branch as the full partner in
the tripartite system of federal government ordained
by the constitution” without revealing much about
his judicial predispositions (understandable consid-
ering his continuing role as Chief Justice). Rehnquist
recites his experience as a law clerk to Supreme
Court Justice Robert Jackson during the episode when
Truman seized the steel mills during the Korean con-
flict (the court held this act to be unconstitutional).

This case and Brown v. Board of Education are
examples, he explains, of instances where the Su-
preme Court has demonstrated itself as a co-equal in
our government. But on the other side, Rehnquist
sees a danger of the court expanding the provisions
of the Constitution which restrict governmental au-
thority ‘“beyond their fair meaning” and thereby im-
pairing not individual rights but the principle of
majority rule. Rehnquist makes the point that just
because a law is unjust, silly or vindictive does not
make it unconstitutional and judges should fight the
visceral reactions to so hold. The Supreme Court then
is not the “‘conscience of the country” unless by that
it is meant that it upholds the principles of the Con-
stitution. The balance between liberty and authority
and the state and the individual, for Rehnquist, must
be found in the Constitution itself and not in the indi-
vidual values of the several justices. The role of the
Supreme Court is not “to uphold the claims of the
individual” any more than it is to “exclusively uphold
the claims of government.” Where the scales are
evenly balanced between these two interests, then
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the laws enacted by Congress

or a state or local gov-

ernment is entitled to a “presumption of constitu-

tionality.”
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might have learned this lesson from his mentor Jus-
tice Robert Jackson who presided over the Nurem-
berg trials where the laws violated by the Hitler regime
were not derived from any system of positive law
(indeed the Nazis actions were legal in Germany)
but from the conscience of all civilized men. While
Rehnquist’s “presumption of constitutionality” stand-
ard (the person who seeks to have a law held uncon-
stitutional must carry the burden of proof in dem-
onstrating that the right is well founded in the Con-
stitution) lends itself to the flaws inherent in legal
realism, it perhaps is the best we can do in a fallen
world given the present trend of exalting subjective
notions of individual liberties at the expense of socie-
tal coherence founded in the dignity of all persons.
Rehnquist is right in warning those who see the
Supreme Court only in terms of being the ultimate
protector of individual liberties. The role of the court
should not exclusively uphold the claims of the indi-
vidual any more than it should exclusively uphold
the claims of the government. With the increasing
willingness of members of our society to express their
individual notions of freedom at the expense of the
common good (distributing obscene material, ending
unborn life, etc.) Rehnquist's insistence upon only
upholding freedoms that are “‘well founded in the
Constitution,” although an old doctrine, is of increas-
ing importance in slowing the disintegration of our
Republic.

Marc D. Allmeroth

B.A,, ].D.

Assistant Dean of the Law Program,
Simon Greenleaf School of Law
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The faith of the Framers was the reigning ortho-
doxy, practically by definition. Their frank discus-
sions of the political implications of their faith in
the Federalist Papers, in their Inaugural Addresses
and in other public pronouncements were received
with great respect. The influence of the Enlighten-
ment was very important, but those rationalist ideas
which had gained currency were not considered
heretical. Consequently, though the most important
features of the Founders’ political philosophies were
either based on the Bible or consistent with it, they
did not as strenuously apply the biblical measure to
all things as many today believe Christians ought to.

Moreover, the relationship between religious faith
and temporal power was much different from what
Christians face today. The religious establishment of
their day had been answered with the First Amend-
ment, so the Founders neither perceived established
religion as an immediate threat to the republic, nor
identified their political adversaries with such a
threat. Modern secularism, on the other hand, evades
the First Amendment by denying its religious nature,
and the church’s answer has been mostly an unimagi-
native, unprincipled and unproductive belligerance.

Restoring the transcendent basis for human rights
is quite improbable until we learn to communicate
with the rest of our civic community as equals — that
is, as Americans to Americans, rather than as the
righteous to the ungodly. Without a call to repentance
from the pride and self-righteousness of socially
active church people in the last two decades, and
with an oversimplified view of the faith of the Found-
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Blackstone”) to illuminate Cooper, the activity of
Simon Greenleaf’s friend Joseph Story to assist in
understanding Hawthorne, and the career of Lemuel
Shaw, Chief Justice of Massachusetts and author of
the classic judgment on circumstantial evidence in
the celebrated Parkman murder trial, Commonwealth
v. Webster, 58 Mass. (5 Cush.) 295, 52 Am. Dec. 711
(1850), to examine Shaw’s son-in-law Melville.

In spite of the author’s scholarly meticulousness
and thorough grasp of the sources, his book often
fails to bring the writer or lawyer he treats to life.
Perhaps this is because, not being a Christian, Thomas
is often unaware of the sacral junctures in their acti-
vity — the times when one must remove one’s shoes
as holy ground appears. No mention is made of Chan-
cellor Kent's conversion to Christ at the end of his
life. Melville’s Billy Budd — a Christ-figure if ever one
appeared in literature — is merely said to ‘“keep open
a space in which an alternative to our present condi-
tion can be imagined”’ (p. 250).

In his “Closing Statement,” Thomas writes: ‘“The
dilemma for many today is how to restore a ground
for criticizing the present system without lapsing
into a nostalgic longing for a transcendental world.
For me, this ground must be found in historical analy-
sis” (p. 253). What a window on literature would
open up to him were he to apply rigorous “‘historical
analysis” to the case for Jesus Christ! For there the
transcendental world intersected history and became
the proper object not of nostalgia but of veridical
encounter. In the words of J.R.R. Tolkien (Essays
Presented to Charles Williams): “There is no tale ever
told that men would rather find was true, and none
which so many skeptical men have accepted as true
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The homosexuals also make clear the fact that they
have no intention whatever of doing that which will
prevent AIDS from spreading. The call to homosexual
celibacy has little chance of working. Taking pre-
cautions by drug users whose unclean needles cause
AIDS in multitudes of cases does not yet work. Mul-
tiple sexual contacts in which a homosexual will have
anal or oral sex with many partners is not apt to
change now or in the future. Closing down the thou-
sands of homosexual haunts in major and minor cities
as well as homosexual bath houses is not taking place
in a way that the disease will be overcome. Educa-
tion is a partial solution to AIDS but the great majority
of homosexuals do not respond to such efforts for the
simple reason that it requires them to stop practices
they have no intention of giving up. Gene Antonio
speaks about these unpleasant truths in telling fashion
while pro-homosexuals use every opportunity to
play down the facts and assure people everywhere
that the dangers from AIDS are remote.

The problem is not simply a United States or Western
problem. In Africa the AIDS disease is epidemic. And
in the West increasing numbers of women and child-
ren have this acquired syndrome through no fault of
their own. Blood transfusions from tainted blood
provided by those with AIDS has added thousands of
cases of the disease. Women married to bi-sexual
males have been contaminated via their husbands.
Babies born to those who have AIDS has added to

the dilemma. Asia will soon be decimated by AIDS
as well.

AIDS is a contagious disease yet the notion that
people with the disease should be separated from
society as lepers used to be separated in bygone days
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disaster. It will kill millions of people. And the solu-
tion at last will come when people everywhere begin
to follow the biblical injunctions having to do with
sexual conduct, drug use and the like. Medical mir-
acles can have short-run success but he who breaks
the moral laws of the universe will be broken by those
laws sooner or later. There is a payday someday and
it seems to have come right now!

Harold Lindsell

B.S.,, M.A,,Ph.D,,D.D.

THE SOFT-HEADED GENERATION

Francois-Bernard Huyghe and Pierre Barbes, La
Soft-Ideologie (Paris: Robert Laffont, 1987), 214 pp.
Price: 85 French francs (FF).

{\ pplitical scientist and a journalist here team up
to indict the yuppie thought-world of the 1980s. Their
theme: ““Times are tought, ideas are soft.”

Ours is a generation of charity-rock, media com-
munication rather than substance, unthinking toler-
ance, moral relativism, the left and the right indis-
tinguishable in their promotion of essentially the
same flaccid goals. Human rights vagaries are seen
as a further example of the prevailing soft-headedness.

There is much truth in this analysis of the contem-

porary “consensus of apathy,” and “senility of thought.”
Doubtless we are in a time of doldrums — like the
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THE CONSEQUENCES OF CONSEQUENTIALISM

' Rights

L.W. Sumner, The Moral Found.atlons of Rig .

(Oxford: Clarendon Press, 1987) V1, 224 pp. Price:
22.50 Pounds sterling.
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ultimate, objective, agent-neutral goods; (2) some
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operation for combining these separate goods into a
single global value; and (3) some function which
specifies how this value is to be promoted” (p. 172).

The appalling danger to human rights of such
question-begging relativism becomes particularly
plain in the author’s application of consequentialism
to the right-to-life issue: “It is not my present purpose
to try to show that the best policy will be to treat the
acquisition of sentience as the criterion for having a
conventional right to life (though I believe that this
can be done). It is enough that it could be the best
policy, in which case consequentialists will after all
be able to support a moderate view of abortion”
(p. 208); cf. the author’s Abortion and Moral Theory
(Princeton University Press, 1981).

Toward the end of his book, Sumner inadvertently
points beyond the inadequacies of his own approach
to a very different kind of solution to the dilemma of
human rights. He sets forth three essential elements
in the “profile of the ideal agent for a direct [human
rights] strategy’’: such an agent would have an ‘“un-
limited domain of options” and he must be capable
of “perfect information-gathering” as well as “perfect
information-processing” — in short, the ideal agent
will be someone “extremely powerful, highly know-
ledgeable, exceptionally bright, and rigorously impar-
tial” (p. 187). The absence of such agency in a fallen
world is precisely the reason why consequentialist
ethics fails, for we can neither formulate our goals
impartially nor clearly see the consequences of our
actions in attempting to realize them. As Rousseau
observed in his Contrat social (Bk. 2, chap. 7), “it
would take gods to give men laws” — and it takes
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God revealed in Jesus Christ to groyide the creative
and redemptive basis of human dignity.

John Warwick Montgomery

A CONVERT SPEAKS OUT ON HUMAN RIGHTS

sard, Le crime contre I’humanite (Paris:
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sole pretext that he has come into this world.” Illus-
trations: the Nazi treatment of the Jews, to be sure —
but no less the slaughtering of the unborn through
abortion-on-demand. Secondly, Froissard correlates
the horror of our contemporary crimes against human-
ity (no century in the world’s history has witnessed
such slaughters as the 20th century has produced)
with the rise of modern secular ideologies. The author
holds quite simply that apart from a heart transformed
by personal encounter with Jesus Christ, ‘““‘everyone
can become a Klaus Barbie.”

John Warwick Montgomery
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EDITOR’S NOTE

Simon Greenleaf School of Law welcorpes
scholarly contributions to the Law Review
which seek to interrelate law, the(.)logy, and
human rights. Manuscripts, reviews, and
communications should be addressed to the

co-editors.
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