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PREFACE.-

T 0 trace wi~ accuracy even the outlines of the 
legal Pratlice of the Supreme Court of this State, 
would form a -work of eonfiderable utility to Stu~. 
~ents in the- Profeflion. Extenfive as that Practice 
is, not a lingle Treatife exifts capable of: guiding 
the Student through the various niceties and in
tricacieswhich he will unavoidably meet in the 
profecution of a {uit. The Engli1h books applied 
to this fubjed, ... though confulted through neceftity, 
are not only im perfea, but often erroneous. . _ -

The praaice of the ·BritiIb Courts, it muft be 
acknowi eged, is the model of that of our Supreme 
Court; but the various archite& of the latter 
have not -always it~hered to their model; in many 
refpeCls thereiq a material difference. When the . 
Student reads in Crompton, and other Englilh 
praaical treatifes, of fervice of procefs with notice, 
of affidavits to hold to bail, of delivering declar~ .. 
tiong by the bye, of fummonfes for time to plead, 

of 
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of demands or plea, of the mode of ligning judg
ments, of carrying in and docquttting rolls; in 
{hort, of various other proceedings not confiftent 
with the praaice refulting. from the law and cuftom 
of this State, it natural!y bewilders his ideas: he 
is perplexed with a fpeties of learning produ8:ive 
of confufion to himfe~' if not 'early corretted by 
extenftve praaice, as he will not ha.ve the power to 

-difcriminate what is th~ legal prac9:ice here &om 
that which is peculiar to the other 1id~ gf the At
lantic. 

To obviate, in fome meafure, this. evil; to lead 
the way towards fllI'lilihing young praaitioners wida 
a fyflemof principles for the conduCt.of an.atnoa;, 
is the objea ~f this work; towards the attainment of 
which, recourfe has been had to the very lew rules
occaftonally ordained by the Court, for the regula ... 
tioA of fome modes .of prcxeeding. Thefe rules 
are interfperfed through the work, and form, it is 
clIlceived, a ufeflll branch ofthemfelves,if the Trea
tife is not deemed· fo in other refpecb.. The fia.. 

tutes 

* Pre·Yious to the publication of this work., fame Rut. 
were propofed to the CO\lrt· for tlle regulation pf their practice. 
Had they been adopted, a copy would have been inferted in 
an appendijt. On comparing theIn, however, witll the pmc· 
tice laid down in tile en(uing Treatife, they do not a·ppear to 
make any material alteration neceiTary, being fiOlply a ne\v 
modification of the original practi{:a[ rules, with fome addi
tions. When fanB:ioned, they will be printed anrj p?efcnted 
to, the pllrchafers of this volume. 
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tlltes of the flate 2.re the next fource WJ1~-nce a conli
derable part of this compiiatJt'n is drawn. In quot
ing them,- I haye nearly' .: '"owed the words of the 
original, omitting ruth 8.\ Jo not add to the fenie, 
though ~!-y in .1 furmal act Df . t!.l~ l::~~:!fa~'J'e-' 
Some .lh~cal lketches in manufcript; one paitmg . 
ander the name of a perfonage of high ref~iability, 
have been ronfulted; and whatever r'~?eared of im
portance ~ been incorporated-in thef~~o·)tingpages. 
There, added to fach parts 0(- the Englifh Praaice, 
as have been adopted in this court, and extrad:ed 
from the· numerous works on that h~d, conftitute 
the' baas of the ~uing fyftab. After fuch an 
aclmowlegtmeilt, it is prefutned the Author will not 
J>e charged with plagiatifm, fince the very nature of 
this work precludes the idea of novelty, and only 
comprehends an arrangnnent of exi{Ung knowlege. 

With refped: to the methOd, in which li~"'h' a 
Work ought to . be conlpiIed, the following o.-der 
appeared to me the mofi: tornprehenftve, on which 
account it was. purfued. 

I. In the firfl: part isdercribed the progrefs of a 
{uit, through every intermediate ftage, from the 
commencement of the aaion to final judgment a~d 
~xecution. Under this head are eXplaiDed the varift 
ous kinds of procefS, and mode of ruing them out, 
the doar1ne of bail, the rules of pleading, and the 
neceffary requifites in order to bring the caufe to 

B ~i~, 
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,trial, with the confequen~ proceedings. The parti. 
c~r points at which a caufe often rells for de~'t 
~f one of the parties, with the remedy of the' othet 
in ruch cafe, will here prQperly come under confide .. 
, 

ration. 
_ 2. As the proceedings muG naturally- differ from 

the ,common- form" where one of the litigan~ 
either -plaintiff or defendant, pofI"dres a privilege 
of fuing, or being rued, in a peculiar manner;. as 
infants, attomies, &c. or are exempted from {nits 

during particular times; as members of the legifla .. 
ture; or where the fttuation, in which eithi;a' of them 
fi~d rel~tes to the caufe of aaion· difterent from 
the mode in common cafes; as that of an executor 
or adminiftrator, and, in divers other inftances, 
the method of _purfuing an aaion wherein either of 
thefe occur, conftitute the fubjeB: of a recond part. 

3. There being likewife a number of aaions, the 
pra&ice 'in which is variant from thofe commo~y 
happening; {uch as replevin, qui la,.,. ejeament, 
&c. and likewife cafes that do not fall under the 
denomination of ad:ions; as, attachment, arbitration, 
certiorari, &c. the confideration of th~fe make a 
third part. 

Such are the outlines or the ,plan upon which the 
~nfiling Treatife is, formed; fuch as it is, the .&«\uthor 
lublnits it to the judgment of an impartial public. 
The only merit he afcribes to himfelf is that of 

l®oriolls 



laborious dlligenc~- which being attainable by com
Rilln -abilities, with attention alone~ he trufts will 
not be conftrued arrogance. 

It was contemplated, by. w~y· of -illufl:ration, to 
add a conftderable colleaion -ofptecedents, with--

- . . 
notes on their nature and ufe, -and direC\ions for 

varying them aCcOrding to tbe-circumflances_ of-the 
ade; -b\lt., front the unavoidabJe length of the preferit' 
volQine, the idea ,Was laid aftde. The Author has, 
however, a large and eXtenfi~e coneai~n or. prece--

.. -, . 
dents taken from;a&al 'praaice, peTu~ed and fanc': 
fiOit«l- by feVeral- -Gentlemen of repute ~t the Englilh: 

- - . -, - . , . 

bar, wbk~, -. wit1iJittle alteration, will rerve for 
.,.. . . . 

this lblte, 'ht:ftdes-agl~t number ofapproy-ed fo~~s' 
ufed by many eminent praaiferS in the court. . Thef~ 

are mtm~et\ _ to ~ the contents of a feparate volume 
fltortfy to ' be -~ubli1lied, as a companion to this 
Treatife, . ' 

It may poffibly be, deemed a bold attempt for a 
, . 

young man, almoft ~ ~nger in the· country, to 
ftep forward 3nd de(cribe a praCtice with' which it 
may be '(aid he can fcarcely have ~Jw.d many oppor .. 
tunities to be acquain~ed, and which, from its inde
finite ftate, is not whol1y' known to the moll: expe
rienced praditioner. This has indeed ~een an idea, 
(ported by fome liberal Gentlelnen, who have like. 
wife exprctTed the very bene't.'o/ent intention of dif
countenancing and injuring a "\V ork publithed under 

tl1efe 
'\ 
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there circumfbnces. As to the identity of the -tlJlIilUl . 

critics alluded to, the adage flti .rapit ilk tacit, 'will 
be a {ufiicient defcriJ)tion to themfelvcs.· Without 
indulging a juftindignation at fuc~ {plenetic threats, 
the Author throws himfelf on the candor of 'the 
Profeffion at 1~ :-he leaves them to judgt; what 
can be the motives for condemning his Werk unfeen, 
~ contrary to the rules of juftice_ in- a COtmb'y wlu'ds 
hoI.is the enjoyment' of F~ .. : W~ Jiftlo 
pretenflOQS he may claim to JDer1t,. he'~\l" 
~e voice of· an itnpm.ial Pu~ ~ if~· UBfOlbll.t 

'}Itdy, he ~ miftaken b\s /WIlI. will ,willi¥, 
facriiice the {ubfequent pages -at tA.e ~ Qf ()1lli~ 
vion, finee utility, andno~ ~ ,!~_. * P.lotivl 
.hich influenCed the pu~licatio~ . , . -' --

, VI ~ :W.YCME.,·· 
~ 

New-York, May l, 1194-
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S·UPREME COURT OF. NEW-YORK. 

, 5 

INTRODUCTIQN. 
=- : .. 

CHAPTER I. 
• .. • ... 10 

Of the JuriJditfion of the Court, its Officers, ana the 
'. ~er~s. 

THE various powets txetd(ed by the three great' 
courts for the admlnifiration of jufiice itt England, vrz. 
the king's bench, the common'p1easf and the plea fide 
of the court of excllcquer;. are 311, in this' flate, united to
gether, and repofed in one tribunal, called, irorft its exten:.. 
five jurifdit\ion, the fupreine court of judicature. Real 
aCtions, folely cognizable in the common pleas; criminal 
profecutions, the original peculiar province of the king's 
bench; the legal branch of the exch¢quer, and perfonal 
aCtions com moo to each of them ---~ 11 centre in this court. 
It feems to pofi"efs the judicial powers of the ancient 
wittena-gtmott of the Saxons, and finee exercifed by 
the Quia regis before its divifion. Either originally, or by 

C appeal, 
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appeat, its a~lthority extends over all aCtions, wheth~r 
real, perforial, or mixed. Pr!Jhibitions to reilrain inferior 
courts within the limits of their jurifdi8ions f i{fue from 
this cOUTt. It grants a habeas corp\1S to relieve perfons 
wrong(uny i,mprifoned, and exercifes a dife-retionary au
thority of admitting to bail in all cafes whatevet. It is 
alfo a cour~ of appe31 by writ ~f error from tl}~ common 
pleas; and may examine, corre8, and reverfc tIle judg
ments of inferior courts. 

,But to preferve its dignity, and to fave expence to the 
{mtois, kis 'enaeted by fiatute, 10 fen: ~~! 7~. (e~._ i. 
" that if in any perfonai aCl:ion clJmmenced and profecut
" cd in the fuprenle court, the plaintiff doC$ not recover 
" ahove 201.. betides cofls~ he fllall pay taxed cofts to 
" th~ defenoont; if the plaintiff recovers upwards of 
" 201. and .~nder tool. 1)-~ fJl~ll_ Olll}· be intitled to com .. 
II inon ple~s- cofis,--and' -eventhe:m -iiot to exceed 101. ,. 

But it is provided, ", that where th~ fuit is commenced 
" In the common preas, and removed at the inftance of 
'.~ the defendant, if, the pla.intiif obtains judg~ent fOJ; apy; 
" fum exceeding Jot he lhall ~ave full coils.·' By the 
fame fratute " no perfonal aCtion commenced in the 
" common pleas, where the matter in controverfy dea, 
,-' n~t ex.ceed· 1001. caD be removed -~y -habeas corpus, 
'.' certiorari, or other w.rit e~cept e-rror.'~- This aC\ 
does not oowever extend " to a,ny fuit o~ aCtion wh~re .. 
'.' in the fta.te is, concerned, Dor wher«; freehokl, inh~.ri-. 
'.' tance, or title to: bnds or tcnem~nts !ball come i~ ctqe.(-. 
'.' tion; Dor to aCti.ons of repl~vin, ~{{a:Qlt awl. battery" 
'.' faife imprifonment, or fiander j nor to aClions by o~ 
'.' againfl: tIle mayors, aldermeil an4 <tQm:~onalty- of th~ 
" citie~ of NC'N-York, Alt anV

{. o!· H;udfol~." 1. .' 
The judges of this court t;~li~ifr a.t prefcIU ~f a c-hi~{ 

and four otheliS, \VllO receive their CQnlnliiipn~ (rom 
tile coun.cil of appointment, and by the 24th arti~l~ '0£ 

~~ 
* Sect. 2. -t Sea. 8. 
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tbt tonlHtution, °holJ their offices during good behavio'lr, 
or until the 'lge I)f 60 years. It is provided 3!fo by the 
! 5th article; that judges fuall hold no other office e~cept 
that of (Ie legate to tIle general congrefs \lpon fpeciaf OCC3-

flOllS; but if elc6\:ed to ~nother, it {hall he at their optiod 
which to farve, On 6ntering into office, e3ch judg! 
{,";ears, "that he will, to the beft of his knowltge and 
u ability, tJG6tutto t.is office according to the conftitution 
" and liYtS of the frate, in· defe"ce of tlle freedom lnd 
cc ii1dtpt~oc~ thereof, and for th~ "maintenance of li~ 
" ~ty ~Rd the ditlribution of juftice ~mong the citizen& 
4' and it\habitatlt~, ·wi~~ any f~ar, favor, partialit1, 
{4 affet\iOft, or hope- of reward. ,'. The falary of th~ 
ciief jut~e is 8001. a year, and that of tIle others 7 Sci; 
estli ; but this is in lieu of all fees, arid intended 25:t 

lull cOdipenfat~~~ fOf ~qej~t (erv~cos j~ ~~e~r refpea;~1~ 
odid~Stt·t ' 

The numbe-r of· fubordin_e officers, which· make fo 
gre_· a lhow in the Engliih books of praaice, and whic~ 
renders the know lege of that praclice, frolll the variet, 
of bufinefs tNnfaCl:ed with each oflicer, fo extremely dif~ 
ficult to the ~udenr, are nearly ·ili this court reduced to one 
.... -the tin-i. His office is the' general foqntain of all tht 
J~gal hufin~f~ of the court, and to t~j$ we may, in fome 
"leafure, attribute the greater eafe with which the praCtice 
of tIle law in this nate is condutl:ed than th·at of Great
Britain. The clerk is appointed by the j'Jdges, and his 
gei,l~ta) duty may be gathered {rom his oath, Wllich is, 
" that he' will jl1flly and honeA:ly keep' tl~e records; 
" parch'ments, pape~s, and writillgs committed to him. 
" and in all things, to the beft of his knowlege and un
" Jerfianding, faithfully and honefHy perform the duty 
" of his office and the truft repbfed in hit'll, without fa .. 

~, vor 
• 

°lfo Laws ofN. Y. II fe!f. ch. 28. rea. 3. 
t Ibid. 15 ftiT. ell. 63- feet. r,.z. . 
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" vor or partiality."" His particubr duties will ap~3f 
under the di2Terent branches of this. work. The office 
of the clerk muft be kept at the CilY of New-York, and 
that of his deputy at Alb~ny. All l'3pers filed \vith 
the deputy are to be removed once in every ftx n10ntbs 
to New-York.t The fe~ of the clerk are eftablifhed 
by fiatute. t . 

\V ith refpe8: to ~e· prllflijtrs 01" the coun, it is ordaj~ 
cd by· the conftitution" " th~t attornies aDd co\'ofellors 
." be ~!lpointed by the ~O\ln, and licenCed .. by the fira 
" judge, alld be regul~ted. by the rul~s aQd orders of the 
" court." By fiatute 10 felf. ch. 36. "00· perfon fuall 
" be adolitted as coonfellor Of attorney in any court, but 
cc fuch as, have been. brought up in the fame court, or are 
4' otherwife well praelifed in falicitillg caufes, anel baye 
4' been f<tODd by their dealings to be fkilful and of honeR: 
6' difpotltion." Upon this brancll of the fiatllte,:and the 
rules of tllC conrt, the preftDt mode of admitting attoniies 
and counieUors is g~ounded. To be _mined &0 _at~ruey ~ 
the ftudyillg three yearsft in the office of a pra8itioner 
of the cour:, is ill gener.al decIlle~l a pre-requifite; and 
no perron is qualified' for an a{~lniffion under the age. of 
twent}~-one years.,. The pradice is to produ,-e ~ certi. 
ficate fronl (u(:11 praaition~r of lhe three years ftudy, 
tllat he 4eeills the -~yplic3nt fufficiently qualified, and th:lt 
lIe is of good mor.l cl1araCter ;** and ,he court is there. 
upon moved for a rule to exalninc his abilities. This 
exatnination is direll:ed by rules of court, t t and by the 
Jail quotc4 ftalQte, enaCling, th~t the ..:andidates " ih~ll, 

~ Laws of N" Y. I I feff. -lh. 28. [ea. 6. 
t ~bid. 8 fea: ch. 7 I. feet. s. 
! ~bid. 12 fea: th. Z4. feet. I. 

§ Art. 1J.7. 
JI RU.le S.C. Apr, T. IiiS, i\.pr. T. !j83. 
~ Ihld. Apr. T. Ij6j. 
** Ibid. AI}r. T .. I ii8, .~pr. T. J 783. 
tt Apr. T. I7i8, Apr. T. 17S~. .. . '" 

" before 
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C~ before admiflian, be examined. by the jufHcts of _ the 
&C court, and fuch onlv as.fhall be found vittuous and of 
" good f~, and of fufficient JC2rning and a~'i1ity t lhall . 
~, be admitted; and their names fball be put In a roll or 
., book to be kept for th:rt purpofe." Upon this certifi
cate the court appoints examiners, who, at a time and 
place appointed, qoetHon the ftudent on the pra8'ice, a,nd 
if he is deemed properly qualified, he is licenCed by the 
chief juftice. . The new attorney mutl next appear in 
open comt~ and take and fobfcribe the ufual ftate 03ths, 
together with the following:--.. ,' I do (wear, that I will 
.;c trulyaad laoot'lHy demean myfelf in the pr3tiice of an 
c' attorney, actording to die bell: of my knowlege and 
" ability.". After which he is enrolled, and may be ad
mitted to pra8ife in any court of the fiate or of the U nit
eel Stat~. 

The rules ·re13tive to ~dmiftion have not 31w:tys been 
ftrialy adhered ,to in particular circumftances." . -Tire 
attorney, after two years pnaice, may apply .for a ·coun~ 
{ellor's licence,' which is granted upon examination in 
the fame maDner. t There is now no diftintlion-of drefs 
obferved by either the judg~ or the gentl~men at the bar; 
t!tough~ byth~ rule of January term, 1765, abrogated only 
by C\lftom, counfel :Ire to be habited in the bar gown and 
band tIfed by the Englp.ili barrifiers. 

The admiflioll of attornies from other flates is regu
lated by a late rule of court,t . which ordains, " that any 
" perfon admitted an attorney of the fuprelne or fuperior 
,~ courts of any of the United States, applying to be ad
~, mined as an 3ttorney of tllis coart, upon his producing 
" his own affidavit of Jli~ intent to rc1ide in this i1:ate, alld 
" a .certificate of one of the judges of tIle court in which 

" he 

... Rule S. C. Apr. T. I ii9, Jan. T. 1,82, Apr. T. I j82, 
Jan. T. 1789. 

t Ibid. Apr. T. J 783-
: Jllly T. 1793. 
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" be has btrett admitted, :r.ertifying his admiflion, that h~ 
" is of good lficiral charaaer, that he is an attorney of 
" three years ftanding t that he has ferved as a clerk with 
" fame praeifing attorney for the term of three year; 
" previous to his admiftion, or that he has ferved 3S a 
U clerk as aforefaid; and has pr~cnfed as an 2uomey in 
" fnch coon, and that the periods of fach clerk~ip anal 
., praB:ice, colletl:ivtly tuen,·completc the term of threi) 
., years, fuall be admittal to an cnminalion.. Tlaat :m, 
c. perfon admitted as a cOUnfellor of any {udl coart • 
• , applying to be admitted as a couofellor of this court, 
c. upon producing a like aiidavi~ and a certificate of one 
., of the judges -of the eOllrt in which he has heen admit .. 
" ted a counfellor, certifying his admiBion, ·that he ii 
c' of.gtxxI moral charaCter, that. he is 2· connfeDor of 
" five years ftanding, or that he has ferved as a cletk 
" with fome praCtififtl attorney for the term '0£ three 
"}'tars previous to lis -admiRion, and that. he is in 'at~ 
I~ tamey of two years. fl.nding; tX that he hal fei1ved 
" asa clerk as aforefaid, .,nd praCtifed as an attoriey 
" afotefaid; and that the terms of fum praaice and 
"clerkfhip, colleCtively taken, complete the term of 
" three years, and that he is of two years fla~ng. u a 
" counfellor,. (exclufive of fllch clerltfhip and praClicc) 
" {hall be ~dmitted to an examination. " 

The laG cited ftatute, [fea. II.] prevents the clerk 
of the court, or any under fheriift fuetiff's clerk, core~ 
tler, or bail iff, from aCting as a counfel1or or attorney: 
and there is an inf1:ance of a perfon, whc· fiudied with th~ 
clerk of tile court, being refufed adm iffion on that 
ground alone. 

The confidence neceifarily placed in the me-mbers. of 
the legal profefIion is a reafon fufficiently obvious why the 
utlnofl: care and circumfpeCtion are requifite to prevent pcr
fons of improper c·haraCter from being admitted, or if they 
fuould inadvertently obtain a licence,. 01- be afterwards 

guilty 
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guilty of mal,.pn.Clice. to flrike them .)ti ~ roU on the 
firft appeanace of ditho~ft condua. Whea it is oon6-
dercd:tlut the {ortuncs, PIJ'fometimes the lives of their· 
clients arc rcpofed in the care of profdlional men, it will 
not be thought thal the lagiil¥W'O ~ve :aaed ha.rihly or
lIDWifc:ly in. orda~ing, " that if ., t;Q11Dfel or :tttomeJ be 
u faaDd. ootoriouly in dc&Mlt.(.-.;qrd or QtluJrwife,. that 
" he OWl be put 0J1t oj the rqU, aDd. never mer Qe re«;eiy
" ctI t9 aa.ia..J 4Qwt~". npr likcwik, th;a, (C if_y 
u Q)uq{j:Uor: :9i~'Y do ~J ~DDCr of deceit or col
" baloQ i ... y. com, or ~t ~to it in ~it of dI~ 
c, court, ~«. ~,~~ t~,= _co~ OJ: party, and tbcrcof be 
C.I. ~od,· ~ .aU be puni&ccl by fiae an&I impri~ 
C$~_ .~~ ~ to tb.c_~~~~ tteWe cbmaps ~ 
"Go{q."t . 

T ~ PftW- impofiboll anc1 extortion, the Iaw·h3s .(etdeal 
QfefJ .--~Jl a praai~ caa _aodfor~~ trQqblc 
~ -~a ~~.~ ~er ~. it is .eaaae4, that 
"-if ~J._~t~J JJaaU·~i~~his~'s:1UittG 
., w~~ his ~~ '~Qt Of ~~lf"n, clemand ~J his bi~ a~y 
" (UID$ Q( mocaey o~ allo~~ fo~ or upoq ~COUDt of 
" ~ny DlOQ~y' ~hicll he hath not laid !lilt or ddb"r!ed, or 
" ~~oqle a~werable for, the party grieved Lhallha.ve hi, 
" aClioo,. aDd recover trcol~ cl:uD3gcs and ~ ~ . aDd fuca 
ec attorney &ball be put oat of the roll, aad be difs;barged 
., fr~ th~cfonh~. ~Dg ~ attorney an! mor~."§ 
T ~ gi~.~c. ~~t an opportunity of ioquiriuc jJ.dQ the Ie. 
galiry: Gf his a~omey's dem~ it is likewifc «daincd,. that 
u, R~ attolil~y &all commence a fuit or aaion. tOr· fees. 
'.' ch~ges,. ~ ctitburfCJ¥D~ ~ti1 a,At days after he lhall 
'-' h3ve delivered to the party charged therewith, or left 
., for him or bcr.J at~i,o.r her dwelling houfe, or Jaft place 

* Laws of N. Y. 10-fdt ell. ,6. rca. 4-
t Ibid. fea. s. 
: Ibid. 12 fet: ell. S4- fea. I. 

§ Ibid. 10 fea: cho 36• {ea. 4-

" ",f • 
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C' of abOde, a bill of (uch fet$~ &c. wr.itten in a ,£ommoD 
~, legible h:tnd, in Englilh, (except law terms, ~d the 
cc names of writs) and in words at length~ (ex.cept:times 
"and f\lmS, and fuch abbreviations 3S are. common in 
" Engiilb) fubfcribed with the proper ha~ of fucb at
" torney."· Upon _a branch of tho Eliglilh btute from 
whIch ihis ·js nearly taken, it haS been adjudged, that If an 
attorney's bill has been delivered the time rDet)tione;:in the-

I 

ft3tut~, 4ind not referred foruxa~ion, che .~nclakt~ ~in an' 
;ai~n b_rought' agai3fl him,· c~nnot be pennitted to quef.:.. 
tion the reafoDatblenefs· of the items on the trial, t~ fince h~ 
had a m~e fummary r~in~dy •. ·'In.a :~:fte cafe ·~hi£h hap;. 
pmed in the mayor's court of New-Yotk~l i~:was:faid by 
Mr . Recorder, thatthe -ddiveryo£ the bill eight days-iMtforl~:" 
~~io~. br,?ogh.t, ill co~formity to th.e_abov~ fiamte~ ~rfluft 
~ proved·by ~he pl:U~titf on th~- t!ial, {jnc~· ttJe deftftdant 
may either:takea4~ntage of~~ tly- pleadingfpedally, ar ill 
a m~~on for ~ no~fuii:~ yet,)f'~he defend3Bt tefides wiih:. 
outtlte ju~fdiaion Of~_CDtH.f,:tliis-proofiS1iofn~ceffary~· 
. Art attot~tiY ·cannnt ~: ~haJjged by hi~' Clie~t without 
leave oftheeourt or o~er'of~jri~g<?t on.payment of hii 
bill ~s ~~.;. ~nd when tharlged the n.:w~ttomey mull, 
at his 'peril,t:lke notice ·ofallfubfjfl:ing rules in the caufe. § 
~n attofner~:as alfo a lien on 'his client's deeds; papers, 
or money,· for his bill,ll' though he cannot detain~writ~ 
iogs delivered to him on . fpedal troll: for .mon~y d~e ~~. 
hi~ i~ that -bufinefs.' H~ may obtai!) 3D or4er~ flop 
his client from receiving money recovered in a fuit in 
which he was enlploy.eq 'for him, till his bill be paid. *.
It is to be obferved, that a bill for conveyancing only is' 

* Laws of N. Y. 10 feR: ch. 36. fea. 1. 
t Doug. 198. 
! B. Livingfton v. Kennedy. 
§ 7 Mod. 50. Doug. 2I7. 
II Doug. 10+, 238. 
~ l\lod. Cafes in Law and Eq~ 306. 
** Dou~. :04, 13 I. 

not. 
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not to be taxed; but if pan be fOT conveyancing ~nd part 
for hufinefs done in court, the whole is t(l be t~ed.· 

For the more e:lf)' fcrvice of n(!tices, &e •. on attomies 
dwt'iling at a di{boce, thofe who re!ide out of the city of 
N e\y .. York muti appoint agentS therein, and thofc not 
reiident in AlballV mufi: appoint: agents in that city. 
NotH:e of fuch. apPoi9tnlents--mu{l be left in the office of 
the (~l'erl. in the city where:he agefitS· fbalJ .be-n:fident; 
and-the clerk, or his -(leputy, mull ptif uplifts of- loch 
agent.s· in theirrefpeaivc,offices. The leaying or filitlg
of ar~y rule or notice, and other matters· neceffary to he 
lerved·on fueh attorney, in the oific~ of the·clerk or·his 
deputy, fhall be.good fervice as to any non-refident at
torney \\,ho {hall have appoiDted no agent.t 

There are alfo a fpecies of pcrfons, who may not im
properl y be- fiiled officers of the court; thefe are commiF 

jilJtlers- to lah ajfohvits to be read in the fupreme CO\1n: 

they receive their authority from· natute II feff'. ch. 46• 
leet.25, which empowers the ccurt ,e to commiflion, 
" under their feai., fo many perfons as they think fit, in 
" each of the counties in the itate, to take affidavits con
H cerning any matter, caufe, or thing depending in the 
., court, which {hall be filed with the proper officer, and 
" then be read in the fame manner as if taken before 3 

" judge; and ever-y perfon forfweari~g himfelf, /hall be 
" liable to tIle falne pellalties :IS jf taken in open court. 
" The fee of taking fuch affidavit, fhal1 be one lhilling 
,~ and no more." By virttle of tIle power veiled in the 
court by this fbtute, they have ordered all the judges of 
the different courts of common pleas to be commiflioned 
to take affidavits for (be purpofe mentioned in the ftatute.! 
Betides which, feverai other perfoJ.ls, in the cities of 
New-York and Albany, have the like authority. 

D TIie 

* Dotlg. 199. 
tRuleS.C.Oa.T. 1772, Jan.T. ;?qQ. 
: Ibid. Ott. 1~. I j8~. 



10 PR.ACTICE 0;' THE SUPllEt.U COUR T 

·fhe theriif of the c~~ and ccuntv where the court fits.' 
and his deputy or deputi~s ar~ likewife officers of the 
court, and are houRcl to attend and obev its direCtions .... 

" 
TJle dllty and power of tl1is fheriJf are fin.ilar to that of 
the m3rin~J of the kingts bench in England, for he ha~ 
the cuftody of all the prifoocrs. 

In confequencc alfoof a v:riety of ro:es,t the iheri~$ 
of the feveral, counties of this -flate ought to 3ttend the 
fittings of the court in perfon, or by deputy, and like\vife 
ro 3ppoillt deputies ,,~here tile coun 6ts, for the purpofc 
of receiving "·ril~, rules ~nd prOr.efs which may be n~cef
t~ry to be fervcd on fuch 111eriif, on p3in of fuch fine as 
the COtlTt thill inHid. ·fhe fheriffs can only take fUCA 
fees as are allowed by tlatute, 12 fdr. ch. 24. 
. 'rhe tfftIU or times in which tms court j~ held. are 
fOur in the ye;tr. By ftatute, 8 feir. ch. 61. the fupreme 
court is (0 fit at Ne\v-York e\?ery third Tuefday of 
Jalluary ;and of April, and at Albany or.- every laft 
·ruefdayof July 30d third Tuefday of Oa.>b~r. The 
terms of J;touary and July may COiitinue every cby 
(e~cept S.unday) till the end of the S3tUl'day in the en
fuing week; and tIle terms of April and OBober, from 
their refpeClive commenceruen[s until the end of the 
third Saturday after\\'aros. But \vhen the butinefs of the 
court is conlple!ed, it may 3dj~urll \\,jrhout fitting till the 
~lld. 

Every day of the tern) is a return day except Sunday.t 
By a rule of court, made OCtober term, 170 3, the firIi: 

d:lyof each ternl ougllt to be fet apart for the grand jury 
all(l receillt of the docquets; the fecolld day for trials, and,. 
it that :le not fufficicllr, tl10tl~ reolainillg, to be tried tlle 
Ian day but Olle, by fpecial order; the third day for 3l"-

gumellts; 

* R\11e S. C. <L~pr. T. Ii ,4-. 
t ~cpt:'r. lio6, ~Iarch~r. Ii·~3·4t .\pr. T. li5), ·Apr. T, 

1763, Oct. T. I j 6 i, Jan. T. 1;86. 
! S~me fiat. fe~t. 4-. 
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.tll1neots; the fourth day for jltdgments of the court. No 
Jpecial motion will be hearci 011 the Iaft ~by of term. 
A rule alfu of Otl:ober tenl, 1162 , appoints the firfi 
ThurfdlYs and S~tunbys of tt c term of Apri~ and ~ao
,ller, for- the llearlng of all arguments, alTa fpe~lal motIons. 
~t lJl~fc rules are-not adlleJ'e.i to, thoug'h they remain 

in force. 

. .......... ~--
. , . 

. CHAPTER II. 

Of the Circuit C.ourl. 

THE great inConye~ience which muG inevitably a~i(e 
from the tri31 of'ali caufes attlte bar of the fupreme court, 
in caufing the jllfors and p3rtles, with ,their ,vitne{fes~ to 
come from their homes ·to one of the cities where tllat 

~ourt '\If\1311y fits, naturally fuggefted the idea of ereCting 
circuit courts: by #~eans of \vhich, -:.~. is 'commonl y ob
ferved., jutlice is .. brought to the door of every lnan, 311d 

the expence of "iaw-fuit-s cO'llfiderably Idfened. It is 
thtt.eforeprovided b~~ a&of 9 felf. ~h. 4 1 • fea. I. 's tl13t 

" the j\)ilices of the fuprelne court 'in the "3cations, at 
'" lean'once in a year, and oftener if need be, fuaU hold 

. " a court in each of tIle counties 'of this flate, as well 
~, where the court fits as in the others, for the trial of all 
" i{fues joilled in the fuprcllle court, or ill allY otller 
" court 311d hrought into tIle fupreme court to be tried, 
~, 311d whirll are or nlay be triable ill tIle re(peCtive 
,; countic~,; whicll courts thall be calle(l tlle circuit 
,~ courts, and may be held [0 many days as the jufiicc 
" holding the fame may think nece{fary." By fea. 2 

of the: f.lllle fiatlltc, " the j ufiices of the [uprcme coun. 
(' in tcrlll, filJil appoint tIle holdin g of ttlr. c i"rcui t C(111 rt~"-

4_ 

" \\' 11 i ( ! ) 
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" 'Vllich are 3Iwa}~s to be kept in tb,. court-houfe of each 
"county, except ·for ~Iew-York and Albany, which 
." are to he at fucp places as the fuprelne court thall di. 
";r~a." _. 

U All iffues in the ·fupreme court, triable by a jury 
" of the county where thl! court fits, tnay be tri~ ei
" ther :It the circuit or at tIle bar of the fuprelllc· court, 
" \\,ithout any order for tllJt purpofe. ,'. 

,~ TJle jufiices- ef _,Re-l.apreme i:owt, and every of 
" tIlem 3S fuch, and ,,'ichout any commiffion, are au
c, tllorifed and rect~Jre.4" ._a~. ~h.e fai~ circuit courts, to 
" try all fuch iffues; and~ take 311 fuch inquefts by de
" fault or otherwife, as are or ough·t to be tried and ta
&, ken in the faid circuit courts, and to record nonfuits 
" and defau1ts, and do and execute all orller matters and 
" things as any juftic:es of niji~p~PJt r,or· ,of aiize may dQ 
" .by law. 4~cl~h~ ,,(aid jufiice,9f Ijnn-ices fu3jl __ ~ 
" ~e proc~4jl\gS bef9r.~ ,P~}4 ~ th,m to -tbef.,cme 
". CQur~ ~t ~~ ~ ~e&t' ter~ who ~ . to ~t.~ei v~ :,04 . re· 
.'~ cord.~he fame __ utl.give j~J)J~'.~ The ~Ilic~ arc 
" alfo ~o ta.ke ·afJi~ ~t the~itcuit. c~rt,. and may _.return 
ft' tile fame to tne~fl,1prel11e eourt, whitth, 'after judgment, 
" are to be remitted back to the circuit court. "t . ... .. ~ 

By feCl. 23 of ,~ fame ilatute, circuit courts may 
~"lOard a tales de cir&umjillntiJas. 

The chief officer of this court is the clerk of the cir. 
euir, who at~ell~ it.-at every fitting, a\ld bas the ctUlod, 
<?f tJle records. His .tees are regulated by ftatute, 12 felf. 
ch. 24-

TIle 1heriffs of the fcveral counti~$ are a][o, in purfu .. 
al1ce of tllcir offices, bound to 3(tel1d thefe courts in their 
counties, alld to nlake tile neceffary returns, &c. 

* I~aws of N. Y. 12, {err. ell. 28. fell'. 3. 
t Ibid. 9 {eiT. ch. 41• fect. 4. 

CHAPT~R 
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- .-CHAPTER III. 

O! AQions •. 

AN; at\ion is 'the ,legal de~and of -on~9s right. I~ 
confiderhig the fubjefl of this chapter I than endeavOl: tu 
point oUt; ~be: genera1dlvftioft of adions and 'th~ different 
fpccies'; where:the plainti1fhas his eleaioli to bring one 
kind or the: other; ," who' "m~y fue and be fued;"" when 
the plairttiW may demand fpedal bailor nof; and in what 
C:lfe he mud give'fecurity t~ .pay cofts, if he~ould not 
rupport hi! aa'ion~ Fi~, as to the :general divifio~. . 

AClicms · are either criminal or cit-il. . The latter are 
alorte:t1i~ 9bjeB: of our ,preten~ 'concerne. "~h'il are of 
three -mons; real, petfona1, ana . mixed. ~e. titft, as 
may be il\.ferred frbm their: name, relate to real property ; 
the fetond, to perConal ; and the third, to a demand of real 
pTOptrty, "with petronal d~mag~ for the detainer. " 

. ]{eaJ aetioDs are ruch, iD which real eftates of inhe
Titance, . ~t. fer 'lite, are demanded. They are of two 
forts'; pojf;jfory and allllC!fIrel~ according as the demandant 
himfelf, ot his 'ancdtors, 'were feized. Till lately thefe 
aC\:ions h~ve heen JIluch difuf~d, owing to tl1cir -intricacy 
and to the invention of ejeCl:mellti; ye.t the fiatutes of 
limitario.~ render recourfe to them necelfary, where the 
title is above twenty years fi3nding. Indeed, they have 
experienced a kind of revival w~tliin thefe few years, 
writs of rigbt 11avinJ been profecuted, -buth in England 
and in this flatc, in fev'erallnodern inftances." Thefe 
~aions are fubdivided into :1 number of Ininute 'he:lds, 
which fall not within our prefent purpofe. 

Perfonal 

* \Vilfon 419, De Riemar v. Verrien, s. C. July T. 1784; 
Ferdon v. Holft, S. c. Jan. T. J i86. 
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Perfonal a8ions concern the perfon only, and Dl:ly 

mofi properly be divi(te~ into fu~~ 3S arife t% ce"trlll1¥ or 
ex JeliElo. The brA have thC'irori~in from fome contr3B: 
expreffed or implied, and ale brought to recover a debt or 
perfonal duty, or dama,es ialieu.dtereof: the latter are 
referred Colely to tort, or Ylrongf and are founded 9n fQr
cible v~ol~nce, either ~aU31 at imput~ by law ~ hy thde 
the plaintiff claims a (atis~4~qn in dmlagCs for fame in
jury dQO~ IQ his pe:fon or p,~ri,y.. ,A principal ufe of 
~his dHlillltiqn ~s to, mark wb:at aaiQOS may. be brought 
by, or againil executors c>r:adminiftrators •. , Perfonal ac
tionS are g~~er.alJ y faid, by a very imp~oper difcrimination, 
to die with -the perfon: for- thofe" founded on cODtraB: fur
vive, . and may be innitut~ by ·9r againft the rC'p~fenta. 
tiveS of eith~r p:u1y iand in r~gud to fuch: ~u~' ~~ed 
on tDrt'S only., thofe which feek a reparation "lot: at. ,injury 
done to t~le iwio" or cMr"{!!i'er ,df the thclllfttl ;lb2te~ . 

I. ACtions foun4ed on- c~niriCb, arc - . _ - - .' 
. I. ~l~~ -is b.~Ought. f~r the recovery of tlic~~cars 
of an annual tl)m, which is a mae perfonaI d\arg~~ . and 
not a lien_ o,n 13nd~" It is, now found morc expCdient to 
efiablHh tne· annuity, by '3. aecn:c in· .chanc;ery~ fo dlat 
the pr~.eedilig at con:t_mo~ law is nearly ohfnlete. Such 
aaioi1·11~wever, when brought, is founded on the exprefs 
cJntraB. which created the annuity 0 

2. A writ or aCtion of flcttJut may be grounded eitber 
on an expre~s or implied contraa: for it lies * avinft:l 
guardian in foc3g~, b:,iliif,- ~ receiver, or a faClor, an .. l by" 
or againft the per!oD:t1 reprerent~tives of the origin~l 
parti~), t· and by one joint-tenant, or tenant in common, 
againH the other, as bailiff, fat receiving more th:m his 
!hare·t Tbisatlion is .very rare, fOA generally a luit in 
equity is a more eligible rcmedr. 

·Mo t Inn. 90 • b. I 72 • ~l. 
t J~~ws ~f N. Y. 10 1rtT. ell. 19. lel~. J atld iO. 
! Ibld. I I feff. c 1\. 4. fea. :. 
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3. ..\ft.1c\ion of ctJW1fttirt is,that which is brought tea 
recov\~'" damages for fOtlle breach of covenants elltered 
into bj'9 det4' uode~ fe:ll~ 

4- j1lBions of Jellt .y be brought wherever a deter.
mioate fum is claimed ~ due, and for an indeterminate 
~maDd,· which may readily be reduced to a .cen~inty ; 
for iris'oot now underllood to ~ necetrary that the pl3:n
tiff fill.uld Reover the exaB: fum demanded. In the cafe 
of fil1l\ple contraCbt this aaion h~ been long difufed; for 
in the~: cafes the defendant might have waged his law; 
but tlJis reafon ~s now at aJ;l end, fince the flatute 
[10 fe!f. ch. 5.] has abolifued Jaw wager. Atlions of 
debt, 1 ~lOUgh here clajfed under fach ~s arife e~ tDntrllBIl, 

may a '0 be brought where a contntl cannot at ways be 
fuppof-ed to intervene; thus it may be founded on·3 jrulg
",mt in a -former a~oD. Sometimes aCtions -of debt 
d~arly arife ex JelitlfJ: for this is the mode of fu·ing for 
thoCe penalties which ar~ infliacd by numerous ~atutesi 
as confequent on ccnain ~fgreflions and omiftions. 
Debt is likewife the pro~r remedy againft an officer, 
who, intrufted with the cuftody of a prifoner clurged in 
exe(..ution, permits him to efcape. t 

5· Detinue h~ ;L very clofe affinity to debt9 and only 
diners in this, that by the latter money is demanded, by 
the tormer goods: . When a plaintiff purpofes to recover 
a fpedfic chattle, this aCl:ion may be fued, and t it may 
ariie either ex cQlltralfu: as ha!lment, or by the accident~l 
poffeffion, and wrongful detention of the goods. Trover 
for this injury is the action now in common ufe, tbough, 
,\9it)1 the abolition of 12'~ ,vager, the realcn for the difufe 
no longer fubii{h. It i!; fijJl the proper ipccific remedy, 
.t comlDcn law, for detaillcr of charters i!nd title deeds of 

efiate. 

~ Doug. 6, 73 Z, 1'. Jon. 184, 3 Lev. 4~!{), 2 Keb. 125, 
~ (;ro. 618" 2 Com- Di<Y. 528. 

-t S:aund: 218, :2. Ter~l Rep. 129, 2 Inn. 382• 
t I Inft. 186. b. 
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eflate. *. '. The judgment + in detinue is alW3YS to recover 
the·rpeci~ ~hattel or its yaJue. 

6. AClions of uJ{umpfit are either founded on (orne 
'Writing, or on unwritten: pmmifes, pofitive or impli~. 
As towritings,.however, it is t~ be obfcrved, t.hat i~, onelet 
real, . afrnmpfit cannot be htoughl, but debt or covenant, 
as- jddiftinguifbed; anti". it h;n been determined- in 3D 

.aion Oft a promifory note, :where a fe:lled i~nment 
was prOd~ without pr~ or the real, that th"e ~idmce 
was' illadmillibJe.t This·ruJe is built on the general 
polity .of the- ancient 1~; by'·. which partiC\11ar remedie~ 
were pro.ided for different wrongs, th3t caufes might 
not be brought into court confnfedly and immethodically, 
and- ~hat· the record might at once afcemin t~~ n13tter to 
be tried. A:s to pofitivc, or exprefs :Ufumpftt, it is to be 
obferved, that, in general, all wriring-s unfeaIed, in"which 
any proinife or contraCt' ii expreffed, m3Y ground -an af .. 
fiUDpfit. Of thefe, the moll ufual :rre promifory notes, 
bills· of exchange, 2nd policies of infarance. This, like
wife, is the proper remedy on the written or printed 
articles or- conditions of a public auaion or fale. Some 
agreements ~re deemed of fo important a nature, that 
they ought not to refl: in promife only, as they cannot be 
prov-ed but,by the memory (which fomctimes will induce 
the perjury) of witneifes: to prevent which, the fiatute 
for the prevention of frauds § enaCts, that, in the five fol. 
lowing cafes, no promife {hall be a fufticient ground for 
an aCtion, uniefs the agreement, or fome memorandum 
or note thereof, fhall be in writing, and figncd by the 
party to be cllarged there~·:itJl, or (olne Gther perfon 
thereunto by him lawfully authori7,ed :---1. Where all 

executor or adminiftr~tor prolnifes to anfwer damages out 

* Barker v. Green, B. R. E. T. 8 G. 3. 
t Co. Ent. lib. Detinue. 
: Dall. Rep. 208. I Roll. Ab. I I. 

§ 1 Q feff. ch, 44. fea. I I. 

of 



OF TI!T. STA-rt: OF X£\~-\-O~1\:. J7 

of'his o,~n cfiatc: 2. '\~here tIle (l~fendJnt un(lcrtakcs to 
.nf,~·cr for t11C deb!.. d~f:lulr, or !nifc:lrrl:l;eS of 3nothcr 
prrfon: 3- \Vhere ::my agreement is nude upon confidera
rival of m2rri=-ge: 4- \\ihcrc :my contract or iale i~ m;ld~ 
of lands, tel1em~nts or hereditaments, or 3Jl~P IC3f~ or illte

refl in or cOllccrning them: 5. Where there is a~y agree
ment not performed within one' yor from the making 
thereof. I naIl tilefe caf~s a mere ~erbal aifurnpfit is void. 
The fame law farther ord3ins, " that no contr2Ct tor the 
,~ fale of any gooth for the price of 101. and upwards~ iliall 
., be allo,,-cd to be 600<1, except the buyer fhall ~cept 
c. p3rt of the goods fo fold and aCtually receive the tame, 
I' or give fomething i.l earneft to bind the bargain or in 
" p~ft of pa)·ment~ or that fome note or menlonndum in 
" wririos of the faid hargain be m3de 3nd figned by the 
" panies to be charged therewith, or thei~ 3g~nts there
'( \Into lawfullv 3uthorifed. ,,* 

.; 

An implied .ffumpfit is raifed, hy intendment of law~ 
on prilJcipJei of n3tur~1 jufiice. l·h~~, if 3 man employ 
anotller in the way of his profeHion or occupation, with .. 
out any mention of reward, law and rcafon imply to the 
elnplo~~cr a promife of' making a fcitable r~ompence, 
(liltl Jle thereby becomes as liable to :In aCtion of aifumpfit 
:is if he had cXp'refsl~Y Ilipll1:l,cd for the price. ~Then a 
nllll Ila~ received nlOlJey to tIle ufe of allother., there is 
all i!l'li,lied afiumpfit to pay it to the owner.. This lingle 
count irl particular for ",61:£.,' nfld Olld rt',:nvrd" has been fo 
liberally extended in its application, that this brief formu~ 
lary may he 3dopted, ,,·ithout ftating the fpecial circum
fiances on record, in all cafes where the detendant has re
ceived filoney \Vl1icJl, C.T '1'1' ~t b,no, OUgl1t to be deemed as 
belonging to tIle plaintift .... t l'hiscount! iS3vailJble,~('here 
allY fum Ilas been paid by mifl:ake, alld \Vllicll there WlS 

E nQ 

... Sett. I 5. t Bur. 1010. 

; Bur. 1012. I Term Rep. 13-" 286 .. " 387. ~ Ternl Rep. 
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no ~rounJ in conf~iel1ce to cla)rn ; or upon a confiderati611 
'which happens wholly to f.-1il. or has been got through 
ilnpofltioll, extortion, or opp·reffion; or \vherever the de
fendant, upon (he circumfhnces of the cafe, is obliged, 
by the ties of natural juftice an.} equity, to refund the 
tnOlley. Although aCtior.is of 3£fumpfit aw:-e conlidered as 
arifing ex contratlu, and r;f)t ex deli.ll0, thJt· diilin8:ion re
fpeas oflly the origin of tIle call[e of the fuit, \\·hich \~'C 
)la\'e jutl feen is a promife~, But the defclldal1t's breacll 
of promife is looketlllFon as fraudulent, and an a{fulnpfit 
is legally fiiled an at)~ioll of trefpafs on the cafe upon 
proillifes. 

1 L \V e are now to :::onfider perfonal aCtions 3riiing ex 
dr!it70 or from tort; ir~ the fir1:1 fj)ecies of- \vhicl) no breach 
of contrJCt is fuggcf(cd, anG no forcible violence im
puted to the defendaI: t. T1:;;s ne;;ative defcription is the 
only one that cap eaLlly be giVf~11 of \\,hat are denomi

nated aEii?ns of tr~{pf!,r; on the; ,aft'; fo called, becaufe this 
is the univerfal remedy for <:very cafe where none is fpe ... 
cif.cally provide': by law. lrjuries that may be profe
cuted for ill this kin'} of aEtion, either affeCt the pcrfon 
or the propef-ty of m:~n. A;.r.l.cks on the perfon may be 
COll1idcrcJ JS affeCtlHg the '('ptllation, Jl{ifctj, health, or 
quiet ot the plaintiff" 

I. Slandtr. This :action on the cafe is the remedy for 
aefalTiation, ,..,l)ether by wo;¥"ds fpoken, or lihels writterl~ 
'l'lle words whith are lTIOft ul1iverfally aCtiollable, are fuch 
as charge men with felony, perjury, and many other, if 
not a.ll, indiCtable offences,* and fuch as malign them 
'-\yith havillg (not lllerel y \·v itll IlJV ing llad) all illfeaious 
tiifeafc. l>erfons may like\v~fe fupport aCtions for defaln
ing them, in reJpell to their particular }lations ill life j as to 
iprca{l a calulnllY againfi a judge, or to {lander a mall in 
tIle \V:l Y l)f 11 is trade or profelfio11. \V ortis, not a8 ionable 

in thcmfelves, mly become fo where any fpccial damage 
. 
III 

;i. 2. Ltv. ~33. AI. 11.2 Term Rep.4i5. 



in confequence accrues: of this n:.lturc is ~p .. md(,. ~f :::k. 
that is, any expreffions derogatory from the plaintift"s tide' 
to his efl:ate: fcr no fue)} \\90rds are attion:lllle, * unle!~ the 
plaintiff {hows, that by means thereof he loft 3n opportu
nity of felling or leafing the dbte. But if the defendant 
claim a title, in himfelf, to the Ilnds, no 3clion lies.~· 
TIle occafion of fpeaking tIle words Olllfi be \\yilful :tt1d 
rnal:cious, or no aCtion can be olaintailled. . 

2. ,,\11 injury nlore heinous than defanlation~ and \v!licll 
:It once endangers the plaintilPs charail{r :lnd ./;ift'l.,v, is, 
concerning a falfe and malirious pr~/tCEltil)~. This lies 
,vherever the party lIas been put to expellee, and e~'en if 
the indiCtment be returned ignoramus. 

3- As to iilj\lries (letrimelltal to the .health or quif! of in
dividuals, thefe are ufually termed 1Iuifonccs. As (hey 
affeCl: tIle plaintiff with refpea to his local habit?tion, 
they may 41[0 be looked upon as injurious to his prope~r. 
Thus, if:1 lnan near the manfton of another, fet up and 
exercife an offenfive and un\\1holefome trade, as keeping 
a fJl1elting furnace, &c. an aCtion upon ~he cafe may be 
cornnlenced for dalnages. 

I no,J; proceed (0 the various injuries Temedi,~bic bv 
bringing 3ft aCtion on the cafe affeCting the plaintiJ}"-s 
llroperty. 

1. IJljuries to tIle plaintitT's '-~'Crfi~IZ in rcal c.,/lat(s. A~ 
to thofe ilnlnediately affeCting real llropert}· of a cor~lO
re:tJ llaturc, trctpaf3 vi et armis is tIle proper. mode of 
redrefs. But \v}len tIle illterefi is of tIle futtlre expeCt3nt 
kino) fuell rcver..lionary proprietor In3~· hlve caie, 3110 

'vi ct armis lnay alio be lnaintailled hy tIle imtncdiate oc
cupier. r. 

::. Dijlu,·boncc. Tllis aCtion lies for fllr-11 illj ur!e~ lS 

3itC{) 

* I ero. 197. 
·t 4 Co. IS. a, I S at. I 4. 1 C ro. I 97, 4 ~ 7 . 1 R 0 l. 40 q 
·t 3 Lev - 209· 



affea an~· :1:c~~-p~rf'trl rii.~h! of t:1C l)lai.ititf. l--11u5 a riglAt 
of c;m"~":Jl. mav be dit~urbetl ill 3n acliollable !llanner, bv 

~ -
incloiing. ploughing.. or furchargillg tbe plac.:t! where it 
is 1:iaimeJ, or \ly p\ltting c3ttl~ tll~re \\-irllout authority. 
The fame 38:ion m3~· be hrougJlt for a Tigil( of u·o.". 

3- Dcr~il. Thj51j~s \\·h~re a m2~ ufes injuriolls deceit 
to the prejudice oi'" another. This aaioli may be com
menced tor deceit in lales, as for ~·ending dam;:ged ""3res 
or pro~ifions, uniound bories, or the like.. 3t 2 price 
,vhich fue]l anicies ufually coft in a goOO and olerchallt
able condilion; it lies although no t exprefs warranty or 
affirmance of their value ,vas made b~ the defendant. 

~ 

Neither! i5 it incumbent on the plain!:iff to prove, at the 
trial, t.~:lt L~C de.fend311t knew the things {old to be of 
fu<.h tri\~jaI or interio~ worth. Jf a broker, or other 
perfon, employed by [he p!ailltitf~ ha\·e conduCted him
tell' fraudulentl y and cOl~tr.r)· to tIle trufi: repofed in him, 
an aCtion upon Lite c;lfe lies for fuch deceit. This reme
dy § alfo may be purl"ued wh~rc 3 luau aifumcs a fitl:itiom 
char3Cler, falfel] perloo3fing the plaintiff himfelf, or any 
ilranger, to the p!;iintitl"s (le~rime!lt. TIle fame adion 
lies again!'!: 3 mall ,vho profeffes any trade or fcicnce, and 
the plaintiff, contitiing jll his pretended fkill, is thcreb}" 
Gccei\-"ed and damniticJ. It 111:::- h~ :lI1'O br~_jught for ufing 
deceit ill games of ch:lncc, ~nd thereby \\--illnillg the Jllain
tifl"'s money.U If there he allY jnt~ntion to deceive) as 
by falfely repref~lltiJlg a t~ird perfon to be :'"1 ill;!fl fafc!y to 
be trutled 311d giVetl credit to, 311d the plailltiff rruilllilll 
accordingly alld be damJlitlcd ill cOllfequence tilereof; tllis 
acrion lies withoUi proving) tl!:!t tIle ,lcfellJal1t \\'ho Inade 

(nt-II 
~ '."'" 

* 2CrO. 629· I ero. !C)!'. ~ Le,)!~. IS4-- Let. IOi· 9(~O. 
I lIb. 

t z "ferm Rep. 745. 
~ Sk:n. 66. I \Yellt• 3 f.6. 
~ 1 R. A. ! 0:). 1\100;. C;, ~ .. 

I 1 {. A. I ('0. . 
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foch affertiollS \vas ally gainer therel>y lliJl1felf, or collud
ed with him of \vhom he ga\"e a fiCtitious cllarlaer.~~ 

4. Another cIafs of aCtions ~n the cafe is referred to 
lItgli!ence. Wher~ the atl: is generally lawful in itfelf, 
hut done in an improper place or manner, or witllout 
fufficiellt care, wllereby tIle plailltiff hath fufiained da
mage: thus, if a ma,n fhoot OJf a gun in the middle of 
the town, by me2RS whereof the 'plaintitF's 110rfe frart 
and throw him, this will warrant. an aCtion. Mailers 
3Ifo are aDf werable for the negligence of their ferva~ts; 
ag if, through the want of ikill or c,are in the perfon 
driving a cart, it be forced agaillft, and break the plain
tiff's carriage: alfo, if a man be the owner of any nox
ious or ferocious ~nim31 ,vlli(.h does Inifchief. The re
medy is the fame for the negligence of perfons in particu
lar tlations and offices; as, if a prifoner arrcfted at the 
plaintiff's, fuit, through the negligence of a t'heritf or 
jailer, make his efcape out of cuftody before judgment, 
this aCtion may be brought. So an aCtion on the cafe lie~ 
3gainfi: a c'mtn(J1J innkeeper, t if the goods of his gueft be 
fiolen or loft by the negligellce of himfelf or his fervants j 
or againfl: a l'ommon carrier,t for hire by l~nd or ,vater. 
But in the lAtter cafe it is now more ufual to bring af-
fllmpfit. . 

s. A8ioi.s upon tIle cafe for wilful 'TIlisfeaJance are 
fOlnetimes fpoken of as a ditlillCt clafs, thougll tnany of 
ttJe inftallces already enumerated may be con1idered in 
that light. Otller exalnples of tllis kin(l, not llithcrto 
allu(lcd to, luay l)e, like tIle follo\\'ing, COlltempts or 
abufes of legal procefs; as, if 311 attorlley ft1e in al10-

thcr's nJlllC WilllOllt a \\'arrallt; if a party be arrefied 
without allY (':;tute of action,§ and maliciouily holden to 

,:~ 3 ~f~(\rnl Rep. 51- 65-
.,. ! Crt) ""'4 !...... • -- • 

~~, I R. A. Zo. I Sal. ~82. 
~\ , l'ern 1 'Rt:p. J 85. 
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blil; or if a fherifF, by pofitive connivance (not filnple 
negligence) fuffer an etcape. An action upon the cafe~ 
b~ing a fupplemental couTfe of pr~ceeding, '\7here there 
is 110 appropriated remedy, lies in cafes, -Dot fpecially 
provided for, of dam3ge unjufl:1y fUllained. Other atis, 
thel1, of ~·i)ful misfeafallcc, remediahle in this \\'ay, hap
pell ,vhere any unjufl: hindrance is given to a man, ill 
the acquirement of his lawful emoluments; as, ,vhere a 
tradefman's profits*' are unduly intercepted, by threaten
ing his cuftomers or workmen. Thus alf\) it i~, jf a 
deed, t under which I claim a beneficial intereft, come 
into the pOllcffion of another, ~·ho defaces it, or tears off 
the feal, 116 iliall anfwer, in this aCtion, for the d2mage 
,vhicll I may have incurred. To thefe, :led fimilar in
fiances, tIle! legal remedy, by an aCtion on the cafe tor 
misfeafance, may be applied; ;t b~;-ng neceffary to re
member, tbat the ground t of c#.Jmplaint he not Jam1Ulm 
abfque injuri~, but that there ~Je JClual detriment injQ
rioufly fuR:ained. 

o. TrOVtr and cGmJerjion is :mother kind of aaioc very 
frequellt in prat9:ice, in "ohich the declaration ftlTmifes., 
that the plaintiff's goods came by finding into the polfef
hon of tile defendant, who wrongfully crm~'erted them [0 
his own ufe. This adion is hrooght to obtain a fatisfac .... 
tion in v31ue, for the goods, as detinlle, fpoken of before, 
feeks 3 fpecibc reftitution of tIle tJ}ings themlelves. 
rr _f is the moll: general mt)d~ of tryillg tIle rig!lt of 
11roperty, in any perfonal cllattels. The ti Ilding is ~onl
Inonly a mere fi6l:ion in the formal part of the fuit; for 
all forts of property, 3S JAips, § may lle tIle iubjeCl of ac
tions of trover. 1"0 entitle the plail1tiff to recover, t\\'O 

things are necdfary to be proved; property in himfclf, 

.x- 2 ero. 567. 
t 2 ero. 255-
! 3 Tetm Ref)· 5 I, 65. 
~ 2 1'erm Repe 462. 3 !ttid. 406. 

allJ 
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~n(! a \~rongful cOll\-erfion 1,y the dcf,!ndant to his o\\'n 
ufe. 

7. Another fpecies of atlil)ns up~n the caf\!, are fuch 
:IS are grounded upon fome,ll:c!utt: f~r in every aCt of tile 
legiflature t \\~here no fpeeilic penalt~tr is infliaed, an ac
tio); lpon the -:afe mly be conlmenced. grounded upon 
the ftatute. Such is the action, * ,vhich may be profe
~uted for cheating by· falfe figns and tukens, thollgh that 
is alfo an indid:able olIence. To this head Inuil no\v 
alfo be ref~rred, the redrefs fought for any violation of 
lirer3ry property; fince that right is no longer holden to 
fubtift at common 13\\.·, but merely upon the ftatute. Of 
the fame nature are aCtions UPOi: the cafe brought for ia
,'ading a patent right. 

Having thus curforily confide red the Ji\yers fp~cic~ ()f 
aaions l1pon the cafe, it is proper to ohferve, that fever~il 
occafions of bringing them, as againtl: a COffilnOl1 car
rier,t or for deceit in felliilg unfOUDtl hones, or the like, 
:Ire, ef~cially of late years. ufually dtclaret! upon in aJ: 

fumpfit; bec:allfe fonlethillg beillg com'Donly paid down, 
the Flaintitf, by adding a count for Dioner had and re .. 
c~i,-ed, may recover tllereupoll, and at leaft prevent a 
llonfuit. 

The next (lafs of per(.Jn~ aaions, arifing t:r de/ill{), 
comprehends fue-h, \\"here tile injury, for which they arc 
brought, is fuppofed to be accomp311ied with force. Of 
this fort Inay be aCCOulltell '-fplrllin alld trefpafi. 
Th~ ~"ord " replevil1" iigllities 3 fubftitution of one 

pledge in tIle rOODl of another: tor it is brou~llt \V}lcre 

goods or cllattels are t3ken or difiraincd; the legality of 
"'hiell caption, or ditlrefs, is intended to be COlltclled. 
']'..:1 this eild tl1ev are (lelivered ll:!rk to tIle claimallt, 

.I 

Ur~Gl~ !iis ulldcrtaking 311d givil1g fecurit~r, to tr) the right . 
111 

* i~1\'·S of X. Y. 10 feft: eh. (>5' f("~~, 2. 2 Term Rep. 581 . 
3 l"fr~i.l l\ep. 9H• 

-f I #f t,,'111 Rttll. '1'~;, 
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ill all a6l:ion, and to lefiore the thing taken, if detcrinined 
JO"a;11fi hi in. 

,":) 

1i"~(pa.fs vi' !'t (It-mis may he cOllfitlered as the wrong. i-or 
v/hich it is hrongllt, atf~8.s the p,,:{on of the plaintiff, his 
'"'Y11 prapert __ v, or his ,-V;')ods. This action is, therefore, of 
tl1ree killds; th()ugh any of ttlem mav he ll0ited ill the 
falnc declat ation, and c~'cn be joinecl ial thl! fame count. 

I. Illjuries to the plaint.iff's perfon are, 
I. Aq;r!llr, which is an :1ttempt, or offer ",.ith force 

..-

el11\.1 violcllce, to d{J a corpc,rt~al h\lrt to another. This 
in<.-llcate outr2ge will n~)t, it feelns, fUI~port the aaion~ 
unlet'S" it he attended \vitll In ;t\~ual, or what amOt!nts 
to a confirllctive, 

2. RattcI:.v, for tIllS term iJ1Cludcs e,·ery injury' done to 
the perfon of a Ina11, ill an angry, reYengeful, rude, or 
iniolent Inanller. 

3. }~fa.vhfm is defined t to be fuell a hun of any part 
of a man's body, \:~·herelly he is rendered lefs able, in 
tiglltin~, either to defend himfelf, or annoy l!is adver .. 
1ar~· . 

j 

4. Impri{o:!ment incll!Jes h3ttcr y; that is, no f3rther or 
l1tl1er b~ttcry need be proved. Falfe, un~·arrantable, or 
aaion~t·ie ilnprifonnient, is allY detention of 311other's 
perfon, .vithollt an authority, both la\vful in itf~lt-, and 
la\vfull\ executed . 

.i 

Bllt, hetides injuries to the plaintiff's Q\\"n perfon, a 
Inall Ina)'" fomcti~nes fue for damage~, on the ground of 

illjurioll~ \'ioiellce offered to the perfon of 311other. TI1US 
a l11aflcr, or parent, may n'!aintain an aCtion for t]le bat
terv of llis fervant or Cllild: hut then tIle dcc12ration mull: 
31lcge, tll:lt tl1e plaintiff loft the bellefit of the fcrvice of 
tllC fervant or cl.ild fo l)caten. 1-his is tIle fornl of ac
tivll ill ufe ar Jinir 311 adu lterel"'. for crilninal ('oll\-erfation 

_) w 

\,9ith 

~. I lIa\vk. I ;.1, !~J alit ... ·) of ~:a indi~11nt'llt. 
- I '" , 
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,,-it}l the vIaintiif's \\-ite; :~nd force and violence ~ are, in 
l.l\V, 4 filppt.fcd to 2CCOtllpaO)" that atrocious injuT)- to 
roc IlutOlt!J ; fur) in refpeCt to him. Iler coniellt is as 

nothing. 
II .• 'rcti13is 3!T~ajng re:ll property', is calict.1 trefl}ar$ 

9i1ar,~ Cl .. ,'!.!l11l1 .fi-,:;-:t, bC(,3uie tJle defendant is reqllirc(l to 
accourt, " ~\·llerefore 11e brt1ke an,l entered tile plaill
.. , till·'; clofc ;" tllat js~ any lal~d~ of \vhicl1 ile lIas the 
prefent po!f~ffion. In this aaion, the t~rt itfelf, ""hich 
is tIle ground of the fuir, Inu(l lle (lircCt!y arid ilnnle
diately inj!!rious to the I>laintirl--'s property and poffe-ffiol1 ; 
other\\:·ife, :lcco~ding t~ a ditlin.cri{)n firmly eftabliihecl, 
net trefp3fs, but an adioi1 01t tIle cafe is tile proper re
mcd\-. Of the fame nJture, \\:ith this fll:t, is tllat of' 

J 

br~3kil~ 3!ld entering the plaintiif's d\velling-houfe, or 
trefpafs tti E! armis quare d~m:/rlZ Jt-!git. 

Ill. An aaionable trcfp:lfs againft the g(:~ds of another y 

may he committed by t.lking tl1em a\vay, or h}· dam;lging 
them, without the (lifpotfeilion of the owner. If the 
,,"rong li,t: !:omtnitted, \,·llile the goods call be faid to be 
in the ~~'ner's poffctlion, this aCtion lies, as ,veIl as 

where t)ley are takell from 11;:n; for the gUt of the ac
tion i5 the illvation of pofie{~~ ".;n: tl:erefore, if the de
felldant COlne to goo<ls, by tiell ~ery of tile plailltifl"', it is 
Ilot nlaintainable. t 

As to n'lixcd a8iolls, tlley are fuell whereitl tIle pllil1-
tiff recovers not only his real eilate or property, but dl
mages for tIle !lljury 11e has fufiailleJ. TIle llrillCilJal of 
tlleie in \lfe are \\yatte alld eieCllIlenr . 

.: 

I. An aaiOll of wafi~ is the retnedy for walle inju-
rioufly committed in houfes, gardens, woods, and other 
llll(ls. TIle nattlre Jild Ilrocefs of tllis aclioll \\,il1 be 
1110re fully tre~ted of ill tIle tilird plft of tllis \vork. 

l~~ 2. Fjtl1 .. 

. )(- 7 l\tIod. 8 I. 2 S~llk. 5 5:'. 
l 2 I{, .\. 555. 
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2. E..i(:L~,."r.';t. T.~is a8ivll, ill its original nature, \,·as 
a fllit COnl!11enccd to recover a terll1 ,)f ye:1fS, ir! tile pre
Hlifes, fronl \vJlit:Jl tl1C plail1titt· "9:1$ (;"(~lcd, together 
,vitIl dalnage~ for Cnell ~\~r:>ng (1011C. But bl~ t1t~jon it 
lIas 11eJrl)~ fupcrfedcd all recourfc to real :laiOllS, 311d has 
no\v becolnc tIle l11011 ufual lnode of tr}·ing the title to 
lallcls. 

Havil1g tItus defil1ed t!le nature of aaions in genera!, 
I procec{\ to ttate. in \\fllat cafes the plaintiff has his elec
tion to bring one kind of acrioll or another. 

4f!iZt or C{~/~7. If a Inall e:ltirely' flops the \vay, \\·ater~ 
courfe, &c. of :!nother, \\·110 is feized ill fee, the illjured 
party may have all affize, or all :lction on tile cafe, tllollgh 
cafe is ge11erally preferred. ~~ 

'Tr:(pq,{s, tr~;;i..J or (tzft. If any 011e takes out of my pof
fej1ioll, ,vood cut oo\vn hy me, being my property, I nl;ty 
m~il1tail1 trefpais or trover. So if one detains a 1hip go ... 
i11g a vo}·age, tIle mafier, "lho l1ad the poffeffion, Jhall 
llave all aCtioll on the cafe, or trefpafs. t In fO\lle of 
thefe il1fiJnces cafe ffiJY' be !)referabl~ to trefp;tfs, as the 
foriller fpecies of aCtioll i~ldoll1 adlnics of fpei:ial plead
ing, and, confequclltly', tIle proceedil1;s will he lcfs in-. 
tTlcate. 

Clfe or dtbt. {J.POll e~~ery contraCt exec utory, eitIler 
of tllefe aCtiofJs lTIay l)c brougl1t.t 

Dtbt or CfJVeil.1nl. '·VI1ere a mJIl covenants tc do a 
tliing ullder a l>enalty, the other 111ay ]lave debt or cove~ 
nal1t; but tIle fO.rlller aCtioIl is 1110fi: eligible; fince, if 
tIle plai!1tiff ctlablilllcs liis. rigl1t~ tllC jury CallJl0t give leis 
tl1lll tIle pellalty; ill covellar1t, tlley l11ay give as flnall 
ualnages as tIley pleaie. Betides, ill debt, tIle jucglnent 
is final, :1110, {lIQuId it go by default, tIle trouble, e~~pellcc 
:tIlt! (lcl:1Y of a ,vrit of ill(luiry arc faved.§ 

Affu,npjit 

~ c~ D" S . , I ,orn. H!. I Z • 
t.-) t Ibid . 

; 4- Co. 95· 1 l{. r\. 593. lib. 10. 
~ I COl}). D!g. 129. 
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-<1.frump/it or Ilti"mni- '\-here 3 m:m is :tccm.ilH~hle t:~i· 
money or goods. :tffu:llptir lies :t;:tintt him, cr :tnount, 
at the eleCtion of tIle plaintiff. ~ 

Ddinllr, rcpi,-.. -i". t,.~fp.:z.fi or I,-e:}."'- A m:m nlly h:1\-c 
tither of tllcle aCtio)}s t~,r goods taken fronl l1ill1 by~ 

wrong it but rep!e\""in is fddom ufed, except where a 
diftrefs is made for rent, fervi~es, &c. If tIle Jllaintitf's 
damages do not exceed the \"":llue of the goods, trover!s 
Dlore eligible than t~fpafs; as~ in tIle (Oflllcr at1-ioll~ tIle 
Dlerits are tried upon the gClleral iffilC. 

Alji~ns IIPfJlljlOi!ltc, or at. the t."3Inln~n l(l~v. jf a 11attlte 

gi··es a remedy in the affirmati,-e (without a neg:ttin=. 
expreffed or implied) for 3 n13tter ""hi('h \,·~s aCtionatll\! 
by the common law, the party m:..y fue at the common 
13\,", or UpOll tIle 11atute; fo~ this does not t:lke a\'ly the 
('omnlon ~2.\V reln~lly.l -:f; . 

As to the perfolls \,?ho IDa) (ue, gener:lII)T fpc:lking. 
this is the priyilege of ever}" one, 'VIIO is unJer no legal 
(lif3bilit}~t viz. Ilot attainted of tre31011, or !~IOI1~-; out
la\ve(l; an alien enemy ~ feme-covert \vitl1ol1t her huf
band; infJllts, but by pr[Jchcin Qmi~ or guardiall; nor 
an jqeot, or a 1t1!13tic ill proper perf 011. Executors or 
admillifirators, tllOUg~ out13\\"ed, IJ1ay fue ill rigllt of tlleir 
teilator or illtefiate;;~ 

~ 

Executors, ,,"hell p.laintilfs, mutl all 11e nlnled; but 
in all ~8iol1 brollgllt againft them, fttcll Dilly as Jrc 
(111ali1ied to aCt In"lfi: be flamed. 

Alfc joillt-tenal1ts mufl: f ue joirltly, and tenants jn 
COtDlnOl1 ought to join il1 perfJl1al acriol1s, tJlou~~il llot .11 

real. \Vllcre a jOillt action of treti)2.fs lies agailltl fevct~l 
l)erfolls, alld fOlne of tlleir 113mes are kllO\\'ll, Jlld fOl11~ 
not, the aCl:ion Illay be brougllt a.~ajllfi tllofc ,,·ilO are 
)moWll, by their particular llJllleS, jz'lnul cum ahi~·, li &c. 

l~: very 
"*' I COJn. Dig. t ~ (). 
t ero. J.:liz. 824-. zero. ,0. I C\.1111. Dig. I 28. 
! 2 I n fl:. 200· - '" 

§ (~O •. ~ .,it. J: 8~ I " r. <) 1\ ep. :;. 1 0 ~ J (Hi. ('. 

It z 14111. :\ b r . .t I \ , )" l* 0 n) h. :: (, (~, . 
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E\·cry· fulljclC} of the flate may be ftled, though con
"iacd or attlinted; bilt, if in c\.lflody on a criminal pro
iecution, lie otlg11t llot to be charged witll a civil aClion, 
,vithout leave of (liC court, * though a prifoner for felo
ny may be detJinell hy a lat!tat.t Feme-coverts may 
be fued, but their Ilufba~tls ougllt to be made defendants 
,,,ith them. ACtions lie againfi infants fer l1eceffaries, 
:tl1d notl1illg elfe. 

T!le next (ubjeCt v;hich remains to be confidered, is, 
in ",Ilat aCtions the defendant Clay be held to bail, and 
in what l)Ot. This is fometllnes confidered in prac\icli 
tre3tifes, ul1der the head of putting in bail; but, finee 
it is a part of kno\vlcge llcceffary previous to fuing out 
procefs, the la,." relative to the fubjeCt, comes DIOft 

p;opcr]y in this place. 
F Orl1)er!y s by the common law, the defendant COllld 

110t be ~rreiled at all, for a civil itljury ·unaccompanied 
,\yjth force. But this iOll1unity of the defend:l~t's perlon, 
in cafe of peaceahle thougll frJ\ldulcnt injuries, pro
<iUCillg great contempt Qf tIle IJ\v, in indigent ~·rong
doers, a praCtice ",*'as introduced of commencillg the 
fllit, !ly brillgiIlg an original \vrit of trefpafs quare clall-
fum fi-tgit, for breaking tl1e p!ailltiff's clofe vi ct arnzis, 
'vhi~h, l!y the old comln()n la,,·, fu~ieCted the defell
dant's perfofl to be arrcfl:cd, by the writ of capias; 3n(1 
then, by t:onuivance of the court j the plaintiff might 
proceed for any other injury. Afterwards, by divers 
C1ncicnt Briti!h tlatutes, all rccognize(l by fiature, 10 feer. 
ell. 9. fea. I. a capi3S \\"as 311'0 allo"pcd, in all 3cti()11S 

of account) lIel)!, (letinue, 3.l111uity, COVCl1ant, conflliracy, 
;]110 of tllc cafe, :111(1 in acriolls of replevin, '\Y}lell tIle 
\:3pias itl ,~itl1cflla111 is returned 11111la hana. 

l: ndcr tllis l~\v, a dl:fl~llJant Inight 113VC Ilecll 110ldcIl 
j_~) bai 1, for a 11)· fU1TI of InOllC)Y, UPOll a gCllcral l)rocefs, 

Jl()t 

.' I~{,,.fi. Cr. l~a\v 61. Salk. 3 ;.t. I '\:"ilf. Z 1 i. 
J IiI. 9 Gco. 3. 2L'ro'111lt. () .. 
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.not expreffing any particular caufe of aClion. To re
medy the mifchiefs ariling from this, the tlatute, 10 

(elf. ch. 26. fea. 2. eoaCl:s, ,: that Dr) perfon arrefled 
" by any lheriff, &c. by force~ or colour of any bail
e, 3~lle writ, bill, or procefs iffuing out of' this court 
" (except capias utlagatum, attachment; upon reicous, vr 
-', upon contempt, anc attachments of privilege) wherein 
" tIle certainty and true caufe of action is nDt eXl)retred 
" partic"larly, fhall Be compelled to give fecurit)· for his 
." appearance, in any penalty, or fum exceeding 4~J. 
" and allfheriffs, &c. iliall deiiver fucll perfon UI)Oll fe
-'I curity, in the fum of 401. and no more, or on indorfing 
" his appearance upon inch procefs." This fiatute has 
given rife to the infertion ill a writ, of "yhat is denomi-

. nated the DC .£tiam, by Jneans of which, the caufe of ac
tion is expreffed, in. addition to the general complaillt of 
trefpafs. . 

In all atHons of a bailable nature, this DC ttiam Il'uft 
bi'! inferted, as a wan-ant to the fueriff to denland b~il: 
311d the general rule, which, how'ever, is li3l:~re: t"o 
many exceptions, is, that where there )s a certain debt, 
or damages which may he reduced to a certainty, as in 
affumpfit-, or covenant for the payment of meney,:;j: 
{pecial bail is demandable of courfe. But ,vhere the 
damages are uncertain, as ill flander, alfault and bat
tery, or trefpafs, t other than for goods or \.,n lands, the de
fendant ought not to be 11elJ to bail, without a fpecial or-
der of tlle court, or a judge, fouDlled on 311 affidavit of 
tlie (:ircumfianccs. Yet tIle court llave (leterrr!ined; (~.:\t 
in debt, for the l>el1alty in a COVell;}nt, bail rna y be take}! 
for fuch penal fum, brcaufe it is that whi~h the parties 
f:~lemfelves have ele8ed.t It is not ufual to grant a fpc
Cltll order, llnlefs there has been an outrageou5 battery, 

or 
* .~ !1lr. 79, 80. 
i' Bar. 10.S. 

t s. C. Jan. T. I i93. 
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or ma}-heln, or the defcnd~nt is JllOUt ~o quit tIle flate #_ 

There :lre fome exceptions, :lo,,-e,-er, to this doel-rille, 
,,,llere the defen<l~nt Inay be ]lciJ to h3jI of courfe., itl 
:in aaion for uncertail1 damages; * or \\-llcre in an J8iol1 
brought fuf 3 funl ccrtaill, bail callnot be denlaO(led. 
or the former kil1d are trover, trefpafs '"lpOll lands, and 
pro (J./p~rtatifiM /;fJIIQrUm; of t1le latter:_ debt 0)1 p~!lal 
~ 

Jtatutes. 
I!l an aCtion of tro,ger, the defendant may be ]leld to 

h~il of courfe, though !.J1~ 18ion be br~11:!11t fOll!~C~rtain 
~ " 

damages; for tllis is more ~ln a8ionbf Pf')})Crty, tllatl a 
tal-I. TIle like reafon applies to trefpafs pr' oJlartatione 
b,n,,-unt. In aaions of trcfpafs upon lar.ds, tll~ fi:ttut~, 

11 felf. ell. 46. fea. 29- elltitles :Jle .:'~aintitf to fpecia! 
hail; and g!ves liberty to intert an at ctioln, or proper 
clluf~ for that purpofe, in the firfi procers. 

In an a£tion of debt on a l)enalltatlltc, t (:iri7.ens cf 
this {late or of tIle U l1ited States, fued in tilis court) 
llpon any penal la\'.' f nla}- appear 1))- attorllcy' \\ itflout 
baii. Tllis is founded 011 tIl.e r~~axiln, that e,orery m~ll 
iIllll be prcfumeJ innocent of 311 n!fellce~ ti~I he be aJ
judged guilty. '[!lougli l.!i;O!1 :l relnedi=!! :l:atute., as for 
money ",·on at plaY,l or 011 a i1atutc, ,,·hie1] cxprefily 
authorizes:ln arrcft, as tOt double rel1t,~ tIle defcl1(iJnt 

~ 

may be held to blil. 
If! laio)} of d~l}t upon a rccogniz311cC ot hail, or upon 

a naii, or replevill llono, II the defendant canllot be held to 
h:iil; for, ~}y taking rlIe bailor affiglllncl1t of tIle bond, 
they arr! admitted to be fufficient: ~Ild l)ciirl~s, if ':11 

;trrell ","ere ailo\\'Cll ill fllCll aCtions, tllere ,,'0\11d be 113il 
ad il1jnilllm • 

. :.:: Yelv. 53-

.(- ) .. a\\'s of l\:. \" ~ I I fea: c h. 9 ft·l~. -). 
-: ~ S t r. 1 0 i <). ~ \ \' i 1 r. 6 i . 
§ 1 .. :1 \\. S 0 f 1\". \'. 1 I ft' i I: cIt. 3 6. f r l'1. ~ , , 

I S~dk. 99. 
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"{here there ha\"e ~Jeen muttlal dcalillgs het\\·ccn the 
}'Jrti~s, the b31ance is cOllfidereJ as tIle debt at la\\J, a~ 
well as in cquiry; arul, therefore, upon an unliquidated 
account, if the (lefcn<lant \\'ere llcl(l to bail f(lr the fUln 
due to tl16 plaintitf, on the debtor fide oI11y', ,vherc tlle 
balance \vould liot \varrant l)is being [0 pelJ to bail, tllC 
defendant \vou!d be intitlcd to an aCtion for a malicious 
arretl. ~.~ . 
T,~ defendant having once givell baii, ought not to 

be again c.ompelled to do fo for the fame caufe of aCl:ion. 
l\Timo debet his 7.t'l'Xal·j pro eadem cauJa. TllUS, where the 
defendant was arrefied on a \vrit, takell out pending a 
prior atliol1, \Vllerein he had previoufly given bail for· 
the fame caufe, tlle court difcharged 11iln on common 
bail.·~ But where,: in a 1ilnilar cafe, it appeared the bail 
in tIle _ lCl:iOtl> werc forf\vorn, tIle court refufed to 
affifi: the felld3nt.! 

This rule t:>f not permitting tIle defendaIlt to be t\\~ice 
held to bail.for the ~ caufe, was formerl; fo rigidly ad ... 
hered to, tll.at wher~e plaintiff was nonproffed for want 
of a declarati.on, he was aftcr\vards only intitled to COffi_

rTIon bail, in;1 f~cond aB:ion.§ But a djiferent dotlrine 
now prell\; for the plaintiff" is faid to fufier enough 
by p3yin fis il: tIle f1rll aCtio)}, 311d tl1ercfore, oUg}lt 

110(: tQ be in a 'Y01!~ COlluitioll tIlan before . For a fimil~r 
Joeafon, .oe the plaintiff, having m~~conceived his 
atlion, Inoves to ~ifcontillue tlpOl1 payment of cons, lle 
filay, after tIle coils arc taxe,l allo PJid,~ take out a ne\v 
bailJhl~ \\'rit for tlle faine callfe~ ~.~; But \Vllere tile plaill~ 

tttl~ 110t likillg tIle }Jail ill tIle foriller aclioll, obtail1cd a 

* 4- Bur. 1996. 
t 2 Str. 1209-

; Ibid. 1216. 

~;. I .L. Raynl. 6 i9. COIn. ReI" C)(.~ 
., I Str. +3<). 
4 r r, S' t 1- 1"" 0 9 

L - ~. - • 

\:-'F- " \'\f el t'" '" (.) ... 1 • .)VI. 

rllle 
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rule for lea\-c to difccntiol1e, upon payment of cofl:s, and 
afterwards proceeded to charge the defendant in cuficdy, 
,virh a dec1aration in a ne\v action, the coun, conceiving 
this to be a trick, difcharged the rule: fo that the bail, in 
the former adiotl, fiiil continued liabie. * \Vherever 
L~e fecond aaion appears to be \'exatious, t OF the defend
ant is det3ined in canady, :lfter being fuperfedcd or fu
perfedable in a fornler aCtion, by the laches of the 
p!aintifF,t the court will difcharge tilC defendant on CC'ill

mon bail, even though lle be arrefted on a note, given 
fubfequent to the fuperfedeas,§ 

U PO)l tIle fame principle of net permitting the plaintiff 
to delna:!d fpecial bail twice of the d~fendant, for the 
fame :_;:ufe, it is 1101den, II that in an a8:ion of debt upon 
judgment, ,vhethel after verdiCt or by default, the defekld
ant cannot be held to bail, if he 'V~ previoufiy fo in the 
original atlion; even if the b3il in that aCtion hav~ be
come infolvent;' or if the defendant Ius furrender~d in 
their difcharge, and obtained a fuperfedeas.·* But where 
tile defendant has been fuperfeded by furprife,- he iliall be 
he!~ to bail. tt If the defendant has not given fpecial bail 
in the original aaion, he may be compelled to do it in 
an aCtion of debt upon the judgment, providell there \\.~~~ 

originally a bailable debt, or caufe of action.!! But where 
there was origillally 110 debt at all, as wher~ tlle jUligllient 

is merely for colls upon a nonfuir,§§ or the debt \vas origi
Jla!lv not fufficiellt to 1101(1 defelldallt to bail, but is raifcd .. 

* 4 Bur. 2 502 • 

t 2- Bla. Rep. S09· 
t 2 Str. jS2, 9+3, 1039- ~ "Yilf. 93· CO\\'p. j2. 
§ 2 Str. 1 Z IS. 
II 2. Str. 782• Say. Rep. 43. llr. Reg. 55, 6. 
~ Say. Rep. 160. 

-)E-* 2, Str. 1039. 
1- -t I Bar. 50. 
t! Pre R.eg. 55, 6. 
§§ 5 Bur. :660. 2 Bla. Rep. IZ7~ 

to 
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to a brger fum by the addition of cofis ; -it< or the aaion 
was for general damages, which are reduced by the judg
ment to :1 fum certain, t tIle defendatlt cannot be held to 
bail, either upon the judgment itfelf, or upon a fubfe-
quent promife" in confideration of forbearance, t·') pay 
tbe debt and COfri. Y et where a caufe, in whj~h the 
tlekndant has once given bail, is referred to arbitration, he 
may be held to bail again in an aaion on the award.! . 

Having confidered in ~·h:it cafes fpecial bail depends 
em the nature of the 3Ciion, 11hal1 next examine, whell 
the defendant is privilege(} from arr~fit ,\\"hich is either 
perfoDally, or by feafon of the tilDe and place, in which. 
be is fuund .. 

I. By' the law of nations, as declared by an ~ of the) 
United States. cllilp. 9- fea. 25. any procefs fued out, 
whereby any ambaffadQr, or public nlinifier, received as 
fuch by the prd~deDt, or an)· of their dQrnefiic ferv3nts. 
may be ar-reft~, Qr their goods diftrJined, iliall be Yoid, 
and ·the perfon fuing the fame liable to punitl1ment. 
But § a defendant, claiming the bellefit of this aCt 3$ 

domefiic fervant to a public minifter, muft be really 
flD.d btJnll fide his fervant, !It the tilne of the arreft; and 
mutt clearly fhow, by affidavit, the general nature of his 
fervice, the aCtual performance of it, and that he did not 
contraCt the debt prior to entering into tIle fervice of fucl\ 
minifier:1I for, by the law of- nations, a public minifier 
C3nnot proteCl a perfon who is not ,Dona fide his fervant. 
It is the law which gives the protetlion ; and though the 
procefs of the la\v ilial! not take a b.ona fide fervaIlt out of 

(J the 

* z Str. 975, 1077. 3 Bur. 1389. 4 B'lr. ZII7. Bar. 432, 
contra. 

t 2 Str. lZ43. I Wilf. 120. 
t 2, T .;rm Rep. 7 )6. 
§ 2 Str. 797. 2 L.Ray. 1524. Fitzgib. 200. I Wilf.zo, 78, 

I ~Ia. Rep. 48. I BU~.~.OI. 3 Bur. 1A7S. 1 mao Rep. 4nl 
3 Bur. 1676, 173 1• 3 Wllf. 33. . 

!I Se;e the ftatute, feet. 27, 
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the fei\9icc of a pllll}ic mirrifl:er, ~Yet, on the other hand1 

:t public lninil1er {Ilall not take 3 perfon, who is not "Dna 

.#de his fervant, out of tht'l cuf1:ody of the law, Of fcreen 
Ilim from the pJ)'ment of IIi, jllfi: debts.'" This privilege, 
110\\tever, extends to the fervants of a public miniller j 
beillg natives of the country where he refides, as well as 
to his foreign fervants;t and not only to fervants lying in 
his haufe, for many houfes are not large enough to con
tain all the ferv:lnts of fome public minifters, but alfo to 
.rell and aCl:ltal fervants lying out of his houfe.t Nor is 
it neceffary, to intitle them to the privilege, that their
names filould have been regifiered in the fecretary of 
fiate's office, and tranflnitted to the marfual of the diftria: 
iyherein congrefs retitles;§ though, unlefs they have been 
(0 regifl:ered, the ilietiiF, ot his officers, cannot be pTO

'ceeded againfl: for arrefting them. n Neither is it to be 
expeCl:ed, that every particular aa·of the fervice fholild 
be fpecified. It is enough,. if an aarial ifma fide fervicc 
be proved; and, if it be fuflicielitly made out by affidavit, 
'the court will not, upon bare fufpicion, fuppofe it to have 
been merely colorable and collufive. ~ 

2. By the conftitution of the United States, •• the fe
ilators and teprefentatives ill congrefs lhal1 be privileged 
from arreft, during their attendance at the feflion of their 
refpeCtive hou(cs; and in going to and returning from 
tIle faIne. By a law of tIlis ftate,tt no member of the 
legiflature thereof, or his fervant, thall be lilble to arreft, 
on any civil procefs, wllile comillg to or returning from 
tIle place \vhere the legiflature fits, to the place of f\lCh 

.* 4 B\lr. ZO 16, 2'''' t 7. ' 

.~ 3 Bur. 16;6. 
t zStr·797· 3 Wi1f·35· 
§ 4 Bur. 2,OIj. 3 Term Rep. i9. _ 
II See the fta1.t!t.e, feat 2,7. I Wilf. 20. 

~f 4 Bur. 1481 • 
-)to * Art. I. feft. 6. 
It 14~'\'<; ofN. Y. II fea: chI 34, fca. J. 

melnber's 
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member's refidence; but fuch coming, or returning, 
iliall not exceed foutteen days. . 

J . 

3- Members of r.orporations aggregate, not being 
liable to a capias, ~nnot be ureiled for any thing done 
in their corporate capacity.· f J 

4- Infdvent debton, duly difcharged under t!1e aCt, t 1J-.-4 /A 
are not liable to ·be arrefted for debt! contratled prior to ,~ ........ 
the aftignment of their efFeCts;t nor {oJ: the cofis of fuing 
for .luch debts.~ If an infolvent. having obtained his· 
difcharge, confcientioufiy prom~fe to pay a debt cODtTaaed 
pri~r to the affignment, he .cannot be arrefted thereon, U 
for that would be taking advantage of his confcientiou{-
tiefs, to ufe if againft confcience. But wllere'ver there 
is a fraud, this difcharge will be. void. ~ Where the 
4efendant is intitled to the bene~t of this certjficat~, he 
is difcharged by pleading ·the general ifiuc, :.illd giving 
it· in evidence, if in time ;~. and it' is prefumed, WIleJl 
his·certificate is obtained after judgmen4

.-, the court woul~ 
fet that judgment afide upo~ Dlo#on; .. Qr :-c.courfc tnay be 
had to an mlliiUl tpl£r.ela. -
-5.· Heirs~·.exeCDtors :and 3{lmioiftrators cannot be held 

~o bail, w~ere they are merely io .chargeable, 311d h3V~ 
duly admilliftered the effeCts of· the deceaied. Bu~ 
~·here the executor or adminiftrator have perfollaJly pro
mifed to pay :1 debt or legacy! they rna y be held to bailoR 
fuch promife.tt So they Inay be in all aCtion of debt o~ 
iudgmen~, fuggefting a devoflavit,tt if it appears by 

* B · C · . rOe tIt. orporatlons, 43. 
t La\\ys of N. Y. I I feff. ch. 9Z. 
! Ibid. feet. i. -

affidlvit . . ., 

§ z Str. 1196. I Wilt: 4 1 • CQWp. 138. but tee I Str. 4i7. 
II 2, Bur. 736. Cowp. 549. . 
~ Laws of N,- Y. I I feft: ch. 92 • f~a. I I. 
*.* Ibid. fea. 10. 

tt 1 Ternl Rep. 7.16. 
!! I Sid. 63. I Lev. 39. Cartll. 2~4. I l\Iod. 16. t Salk. 

,8. I-lighlll0re on Bail~ 10. 
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;tfJidavit~ or the fheritf's returll,. tll4\t they have waftei 
the eJf~tl:s of iheir tefl.ator ~ int-eftate. 

6. In atl:ions ngainfl: hufband aod wife, the hufb3nd 
alone is liable to be arrf:lled, 2nd thaH Dot be difcharged~ 
until he has put in bail for himfelf and his ~jfe. t If 
the wife be arreaed OIl mdoe lJrocefs, au: 1hall be. dif
charged 011 ~ommon bRil, aad that, whether armfted 
fingly, ot jointly ~with -her huLband,.t 50t in 3D aaiOD 
againft th'e wife only, jf .it- __ cl~~ -Jlnd notorious, ,that 
file ,is ~overt, <XKIlmotl ~bail ought to iJe teceived ;~- but 
if her covertUTe be doubtful, or th-e -plaintiff has-trufted 
her as a feme fole, 11- ihe muft bna {pecial bail. Like-
'wife, if the wife is taken in exectJtion" fb-e iliall not 
'he difcllarged, ·uidefs· it 2ppear thu dtere is. fraud .and 
'collufion between the plaillt4if and her hufuand, to keep 
oller in prifoR. -

7 • Attornias -nMl cHiem of tM court, OIl accouat fA 
tIle f\lppofed neceflity of t·heir 2tttmiance, in order to 

'tranfa8: the bufinefs of the court,'ar.:, geaeaHyfpeavnglJ 
privileged from arreft·.~1i: But there are ,cales '1& wlUdl 
this privilege is wai'Vccl, ,though theywilal-more properly 
'be treated of when \~ conll4er the mode of proceeding 
-againfi tllefe oiicers. -, 

8. TIle parties to a fuit. gnd their wimeiFes, arc, f{)t 
tl1e fake of pllb1ic j\\fiice, prote8ed ~from arreft, in ~om .. 
ing to, attending upon, and returning from the coutt.tt 
Nor llave tIle COllrts been nice ,in fcanning ·this privilege, 
bl,t 111.VC givell it a la?gc and liberal confiruCl:ion. T!lUS. 

·:t Comb. ~c6, 32 5. 
"r I ,;-ellt. 49- I itlod. s). 6 ~fod. 17, 86. 
~: Cro. Jac. 445- l>r.lteg. 65, 66. 
§ 6 l\1od. 105. i ~fod. 10. 
Ii \\7ilfoll v. C~lnpbcll, ~I. :0 Geo. 3. 

\\~here 

~r ~ Str. I 167, I ~ 3 7· I \\~ilf. 149· Bar. z03. 3 ~1ilf. 12,+ 
Q, lila. Rep. j20. 

"G·:+ I l\lod. 10. 

t1~ 2 Itoll. _~1)1'. 2'7 2 , ~ l.,ill. rr. R~g. 369- I l\fod. 66. t 
, ... G·ll " It 1:"' J 1 t. 1 1. 1. ). L·. . 2 0 '7 • . 

I 
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-.l~ere the defendant was ~ttt.uing his caut'e, and, t"Gltgh 
it Was put oiF early in the, day.iayed ia the court tin 
five in the aierlJooG, and then weat, \"ith his attorney 
and witneifes, to diae at a :c:\vern" ~·~·lle was arre~d 
'during dimaer, the cawt he}.!, tha\. Cucb .• \ oecdfary ~ 
frdhment as this, ought ~"'!)t. ;to bit J..1Ol".ed OR as a 4evia-. 
tion, fo as to cancel the defemlant'.a JA~i'~i'tge ,eJermd,.-

9' Every man is privileged, 'b,,"\e co~:·n law, from 
-arreft, in his own haufe, ~ided the outer door be 
1but;t 01" in aa! place where the people't juii\.'eS arc 
e8Jualty kUiog.t . . . : ' 

10. V oten at cletlioDs. for delegates to <:ongrefs, ant 
prQl1eeted from dlefervice -of my ciYil PTtlC.efs,' betwcea 
the day ptectdiAg the .eleatOn~ and dae uy fabfequeDt 
to the clofing th~ poll.§ - , '-

La(Hy ,b~ {{&tote II fe1t. 011. 4~' rea. ~. DO per10n ill3Il . 
farve or eX~CUle any pt-ocefs on.a Sunday, (except fot 
treafon, felony, or brach Gf' tile -peace.) Howeva;, 
onC who ·is ()oDvi~ OR a pmsl aa, cannot be arreid 
Oft a SUndar, fClr'oon-pafmellt of the bfeiture.M But2 
prifoner, who ·has ~fea,pe", mar be retaken OD.Q Sundar I 
Gnd that, either :by the ofticer upon frefh puifuit, or by 
virtue of au· ef'C8pe·wcttTa. ;''- for (Ilia is not an originai 
procefs, but .the patty is ftitl la caftody, on the old com
mit meat. JdiO" it is holden, :t':hat bail may take their 
principal.an,a ·Su.rula.y, in anier to furrender,.·' for this is 
not l)y- virtue of Qlty poocds ,at all; and, in faa, he 
may be ~nfidered as in ~heir cufiodv. It fhould fcelll. 
(hat proce{S of contempt, beiRg ~f a C~iA'lina1 natw-e, may 
tbe f~rveJ upon a Sunday.tt . 

* 131a. Rep. 'I 13. 1t Str. 9SS. 
1" £ Co. 9 I • but fee CO\Vp. I, 63-
~ D Int1:~ J40. I Sid .. 21 I. I Lev. 206. 2 Mod. 181. 
§ Laws r.,f N. Y. I6·feff. ch. s. rea. 9-
II I Term Rep. 265" 
~ z L. Raym. 102.8. z Salk. 62.6. 6 l\Iod. 9.5 • 
. :+ .. ·6 l\lod. 2, 3 I. 1 Atk. 259-
tt 1~ l'tfod. 348. 1 ~.~k ~ 55-

In 
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In fome of the preceding cafes, the pr~ers is declared 
to be void,' asag:Jinft ~"'\~'~ffadors, or throllgh beingferv
ed on the tlrft day of the week, &c. In others, the 
(,ourt is t:xprefIly require ,\ to difch1rgc the dei'endant, 3S 

an infolvent debtor. It· l·~-.ay be remarked in gelleral. 
that where the dcfeudaht ·~s intitled. to. privilege, as the 
arrefi: -is irregular and UnI3~vfill, the court will difcharge 
him, ~'alpon motion, and not put him to the neceHityof 
{tiing out z writ of privilege." . ~ _ . : 

The "me~tion" of _ f~iI.!~ of thefe latter cafes may be 
imagil1ed rather a digreHioD j from the lafi:: part of this 
ch:tpter, _ namely, the {hawing in what cafes the pr:~c
titioner ~iliOuld require bail; by his pi-Geefs; but the near 
allia~('e it bears to that point induced -me .to treat of it 
in this part of the work. 

I have now ~oJifidered. r W nature of', the different 
" . . 

kinds :0£" aClions, Of remedies pointed out by the law. to 

an injured party; \vho are intitled to b.-ing .thofe aC\:ions:; 
againft whom; and, laftly, in what cafes the defendant 
mufi: p~t in fubftat1tial" fecurity, to appea-r and abide the 
decifion .. of the fuit, or have his perfon detailled in 
cufi:ody. TIle mode of commencing and purfuing an 
aC\:ion in general \\9ill therefore be 0\1 .. next talk, 

But, previous to entering upon that, it. may as well 
be obferved llere, as ill any other place, that, \vhere tIle 
plaintiff refides Otlt of the flate, he OUgllt, previous to 
fuing out procefs, to file fecurity for the coils. The 
fecurity required, is a bond ~roln tlle plaintiff to tIle de
fendant, with one fufDcient furety, beillg a freeholder, 
and refi(lillg witllill the· fi"te; or a bond from any fuffi,. 
ciellt frc(~1101der fa refiding to the defendal1t, ill tIle 
penalty of 201. \vitII co ' )n for paynlent of coils to 
the defendallt, ill cafc th·e plaintiff fl1alll10t "profer.ute llis 
fuit to effeCt, be 11onfuited, or difcontil1Ueg \~lithout leave 

of 

* z ~tr. 989- Fort. I 59- COll1, Ref" 444. Ollt fee I \'~ilf, Z 7 s. 
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of the COllrt. If the plaintiff applies for ~ \vrit in his 
own 11~me, the c;lerk ought not to iffue a writ, ,,·ithout 
this fecurity. Where the plaintiff's attorney neglf.!t1s 
to (10 tltis before bringing the aCtiun, tIle defendant's 
attorney may, at any fiage of the proceedings, lay the 
plaintiff under a rule to file fuch fecurity, or be non .. 
peoffed. This rule is granted niji caufa. If the rule is 
complied with, notice of filing the fecurity muft be 
ferved on the defendant's attorney; and, after tlllt, th.e 
plaintiff may proceed in the aCl:ion. If the rule is not 
obferved, it is made abfolute, and judgment of non-pros 
may thereupon be entered. 
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CH~~PTER I . 

. J¥ Procejs. ' . '. 

.; - . 

THE ufua} met11od' of coinine~~cftlg. j~ aaic)l1 .ill. th~ 
fupreme court, w4~te ~hS! ~efendal~~ live(rii~N,ew-Y oi-l 
or Altiapy, was to· iff'uc· a pracers,' nt~ed' ,a bill of I!ither 
ofdio(e cities, in the nature of, arid forilled ori die f.·une 
priilCipre as the bill of1\{iddlefex iri Engtincl" orpr~ccfs 
which iffued if the defendant lived in the county wher(~ 
the cOllrt fat. . But ·this hlS, of bte, ~i\'en place t~ th\.' 

capias, .a writ compounded of that 1.if~d· ·iil· the' Englifil 
comnton pleas, and tIle bill of N ew-Y 01~; apt! ahva),;) 
ufed~ where tIie "dcfcn:Jant lived ill any oiher co~n~v: 
Tb:Js IS. a writ Iftued by the clerk, il~ the nlnlC of ·tl;(; 
peop~ of tTieilate of New-Y ork,* 'gro'umlcd, or fup
pOl:~(l' to be grounded on an original writ, ana is airettt:ll 
to thf;, .fiwritl' of. the county, where "the dl!f~l1dant rc1ides ; 
it is. in the fullowing IOTIll :---

'. " The people' of the Hate of New-York, by. the guce 
fe of God, frec and independent: to dur fllerifF of our city 
~c tmdCOWlty of 'T"~'-l;"'k, greeting: we c~rnand you, 

II· f' that 

~. Confctlutloil of Ne\v .. York) :lIt. ~ t" 
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. ~ ~ 

" .~ that )'Oll ~ake BC1tj:.11nin Btl!, if he may be found ill 

" y'our hJili \vick, and hiln rafely keep, fo tllat you In a y" 
" have 11is body before us, at our city of Albany, ~n the 
" tllird ~I111efJ3y of OCl()b'er next, to 311f\ver unto Ahr,l
~, l~aJn ~11!(lms, of a plCl ()f tre1i1afs j t anu have you then 
" ~iltl tllere tllis ,,'rite \Viinefs Robert rates, efq; cllief 
"jufiice, at our city of Alblln.,V, tIle eleventh day of 
" Augtljl, in tIle je7}cntctth year of our independence. 

" C. Cl,1rk, J[torney. .lJ.I'KeJ!on.'! 

If the defendant is 11Qt taken 011 the ca.pias, tl1e plaintiff 
may have 311 alias, and pluries capias, direCted to the 
[lIne tlleriif, conlmanding him a'S bifore, or as oftentimes, 
l1e 113S been cOlnlnandeJ to take; the defendant, &c. or 
he may Ilave a teflatum tapiaJ direCted to the ilieriff of a 
(lifferent county (and afterware)s, if necetfary, an alias 
tdiatum (apiaJ) fllggefiing, that the defendant lurks and 
\v'anders in tIlaf county: fo th:lt, by :1 combination of 
<::itc;ulllfiances, the plaintiff fllay have recourfe to an a/iqs 
or pluries feJlatu~ capias, ,\,hicll is the mon complex writ 
agairift the defendant's perfon, and commartds the fileriff 
as hefore, or as oftentimes he has been commanded, to 
take the (lefendant, it beil1g 1cefiified that he lurks and 
and wand~rs in his county. 

Since fome praCtiCers 1113Y choofe to proceed by hilI, 
a few \vords eXplal.1atory of that 1110de will not be deemed 
llntlece{fary. I t is IJroper, ho\vever, to mention, that 
it has been doubted, whether the bill Cln legally be ufed 

here, 

'~+ IIi an alias, here infert, "as before it was corr!manded 
.;, YOll ;" arld if a pluries, " as oftentirnes it has beell command .. 
" ed you." T11is u~rectiOtl I11ay like\\,ife fervc to nlake an alias, 
or littries, of tIle fubfeq\lent \vrits, thOllgh, in the bill, fa)', of 
the 111eritf, him inftead of )'011 • 

.. t Wllell fpecial bail is meant to be taken, an ac eliam muir 
be here infertcd, adapted to the llatl1re of the aCtion; vitlf' I)· 4('. 
1'~c like illfertion, ill tIle i~\n1e cafe, 111Ufi be l11ade ill the other 
'.\' rlts. 
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I,ere, finc:e the confiitution* direas, tllat all writs 311d 

other proceedings fhall run ;:~ · :/~ name of the people of tht 
fiatt if New-rork, and h~ ,-,.ed iI; the name of the chan
cellor, or chief judge of the ~ourt "thence tlley ilfue: it 
is .therefor~ f~!rl, that ;as tl1C hilt (~~)es ~~ot nrf1 ~n the 
llolme ()i' rhe p{:opie, nor has ~,nv tdie, it is cOl1trary to 
the contiitution. With all due" refpe~ to this opinion, 
it may be obferved, chat if we recur to tIle fpirit of tll~ 
confl:itution, it does not feem to have much \\'eight. 
Before the revollltion, \vrits raIl in the naille of the kiQ.g. 
and originals were likewife tefied ill llis name; tIle ap
parent meatling of tIle article is Ilot, therefore, to nl~ke 
:\ new praCtice, but to accomluodate tlle old to the pre
lent circumltances; and accordingly ;he obvious intetjt 
is to put the people \vhere the king 'was uJed jfJrmcr/y; al~d 
to telle originals ill t~e nalne of tIle chancellor. That 
this is ~ juft expo4tion may be inferred from the article 
itfelf, which does not 111entiou writs only, but fJther P"'o
ceedings: a declaration and a plea are other proceedings, 
and it may with as much propriety be obfervc(~, t}lat 

they mull run in the name of tIle peOI)le, alld be {efted, 
~s that the bill muil, unlefs the claufc is conl1r~·~ .. d to 
rn~3.11 ftlct~ writs an~ proceedings alol1e, as before the 
c~~l1:itution were n~ce{f~ry to run ill tIle, Jlame of the 
king and to have a tefie. As to the d·ireCtion in tIle COl1~ 
nitlltioll, that all writs nlu~l be tefied in the I1Jl11e of the 
chief judge, there is not ~n EngliJh law book b~t fays the 
fame; and tllat it does not apply to t~le proc~fs \\rc are 
fpeakil1g of is obvious, for t~e ~ill is !lot :l u'rit, but ~t 
precept. It is likewife faid, that as the cOtJrt fits ill t\VO 
counties, the bill cannot be ufed, for 'it m~fi fon1etil11e~ 
be made returnable in a difFe rent county than whence it 
iirucs. This, at all events, is no reafoll againfl: the 
praCtice where the tene and return are ill the fame county, 
and where the conrrlry arifes a capias JU;'.IY he fued om: 

for 
.:+ Article ~ J, .. 
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for the prillcipJe t1pOn ,,"llich this bill is ufe.l, js~ tllJt it 
itfues into tIle county \'."hf!re the court fits. I give, how
ever, no decided opinion on the praaicc, only the rf~ns 
pro and COIl. It is fcarcely necefialJr to obfervc, th~t 
if the bill CalUlOt be l1fcd, fo canl1ot· the lalilaJ; jiD<'e it 
is not onl y fOllnlled on tIle hill, rnlt recites it. I RfOGced 
tQ the nat.ure of th~ p~ocefs. As the capioJ was ~ncltd 
on an original writ; the bill of New-York or Al~nYt 
and the latitat, ,vere grouQJed OR a hill, or complaint 
fuppofed to be prt\liQu.fly hied. This appears from tIle 
words" by bill,'J at the ead of the bill of N cw-Y Oft. =Ii 

The forD1 of tIle pro~efs js as follows :---

"A/hany, (s. 
J ., 

4' The lh€·ritf is cOJl)m3nded, t that he- t3ke &'!iamin 
u Btll, jf he may be found j.l'l his baiiiwick, and him 
" fafcly keep, fo that he may &:lve his body before the 
" people of the nat.e of N ew-York, at tIle city of- Aib01l)', 
" on the third Tu~rdaJ ojOt,'1nber nf.\t, to anf wer Ab,.~ham 
'.' Adams, of a -pIe-a of trefpafs;t and tanat he have then 
" and there this prece1't.· By bill, 

,~ C. Clt1rk, attorney. M"'-K1fo1l. " 

If the dcfcn<bnt is not arrellec1 on tllis procefs, it may 
be COl1tillued by alias, &c. as llcforc. Bllt if tIle defend
:lllt reiicles in anotl1cr ~OUllt~~, a latitat 111ajr be rued out, 
uirca~ll to tl1e f11eriff of tl13t COUllty; tllUs: 

" TIle people of tl1e fiate of N c \,~ -York, by tl1e grace of 
" God, frec an .. l independent: to the flleriff of our county 
" of Orallge, greeting: \vl1creas \\'(' lately COlll111and~d O\lf 

,~ 01erifT of A/hany, tl1at he fllould take Benjamin Btl!, if 
,~ 11c fllould be fountl ill llis l)ailiwick, anfi hiln iafeIy 
,., keep j 10 t11:lt hi! n1igllt have llis bolly before us, at our 
" city of ~1Ib(111)" at a ccrtaill day llO\V llafi, to allf\\ycr 

" Abraham 

",i- Trye Jus Filiz. tOO. 

t 1 f an aliaj or pluries, tnfe .. t the \\'ords directed ill the c;"!tif7J. 
~ If b:.:il~b!c, illfcrt ac c;:icm, 
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~, Abtaham Ad.I1U" of a plea of tr~fpafs;· and our faid 
" aleriff of Altuz" ... , at that day returned to us, that the f:aid 
" Btlzjamin \\'3S not found in his baili\vick; ,,,-hereupon, 
" on the oehalf of the aforefaid AIIt'llnQm, it is fufllciently 
" tefii6ed in Ollr court, betore us, that the faid Bc1fjomi" 
" doth lurk up and do.;n an(1 fecrct.e llirnfelf in your 
4' county; therefore, we command YOll, that }·o~ -take 
c, him, if he fhall be found in your bailiwick, and 11im 
" fafely keep, fo that y.ou may have his hOtly hcforc us, 
" at gur city of .Albany, on tin tltird Tuejd".,oj OBohlr 
~, next, to anf~·cr the faid AifhraJM1ff, of tile pka and bi/lt 
" aforefaid; and Ilave von then there tllj~ ,,,"rit. Witne(~ 

J 

" R&bert lates, efq; chief jutlice, at our city of Albal~'" 
" the eJfIlJI",n d~y of Auguji, in the flventt£ntlz year of 
~, our illdependence. -

" C. Clt:lrk, atr.()rne,.~ M' Kdfon." 

This writ fRay be itrued in the firO: i llilanc-e, and if it 
prov"€ jn¢{feCl:u31, an aiiils,! &c. may be repeated- from 
tirne ~.:, rime, till the defendant be arrefred. 

III o~-,ler to fue out either of thefe \vrits, engrofs it on 
parchlnent in the proper forIn; carty it to the clerk's 
office, ,,,'ll\~re it is fealed; then c\eliver it to the 1herifi'to 
be executed... At the tune of i£fuing all \vrits, a precipe, 
fpecjfyil1g tIle title 'o'f tIle clule, the nature of tIle Jaion,. 
with the tef1:e and return of the writ, and the day of 
fuing it out, mutt be lef~ ''Jitll the clerk. 

The tejllltJun copi(JJ is feldom ufed; its neceffity having 
ceafed. Formerly tIle pra8:ice wa~, jf tIle l~l:lilltift" dc~ 
t:lared Ollt of tIle COullty.where his actio:!l \\PJS COllllnenc

cd, he loft his bail: hut this is no\v lleld llot to llc a 
\\7aivcr of \)ail; Co lll4.t, when tile defendallt lives in :lno-

tiler 

~~ If an ac ftia1n, it rrlufi be infcrted here. 
t If no ac: (lioJll, leave out thele \\'ord~, '~and l)ilL" 
! The. alillS and pillri('s lali/at arc prcciCdy in the fa:11C form 

a~ the all{lJ and !,/urils t.:l7i.iIl J". 
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thcr couilty than where you wilb to try your c41ufe, ft!~ 
out tIle capias illto the county' where he lives itl tIle firft 
intlance. . 

In point of fornI, tIle capias, &c. are gmtral without, 
or jptlia/ witll a claufe of fiC tfi.am~ If tIle aCtion is of a 
bailable nature, a~nd you mean to hold t]l~ defendant to 
bail, it lias heen 'before {hown,.· that this IlC, eliam is 
neceffary to be inferted for the purpo1~ ~ ,~f ex?reffiDg the 
caufe of aCtion, purt~uant to the fiatute of 10 felf. ch. 26. 
fea. 2. Though the defelldant cannot be held to b:tii 
on a recognizance of hail, yet it is neceffary to infert ~, 
f,lC etjam it) a writ thereon, other\\yife the defenclant, 01 

his attorney, . will not be bound to accept of ~ .1eclaration 
in debt on fueh recognizance, The following are the 
moll: ufual ac lliams required :---

In TreJpllfi on J~e Caft. 
, " ADd alfo to a bill ot- the faid AtJralJll~ againft the 

" faid Benjamin, for 20~. upon promifes according to the 
" cuftom of our court, before u~ to be ~xhi~ited." 

In Debt. 
" For 2001. of debt. " 

, hz Co,;'enant. 
" For breach of ~ove~ant to ~he 4amage of tIle faid 

'( 4bralram, of 2001: " 

111 Trefpafs po ofportotiQne bononm!. 
'" For taking and carrying away tIle goods and chat

" tels of the faid .dbrahatn, to the value of 2001." 
In ~rOVtr. 

_" For converting anddifpofing of the goods 31Id chat
" tels of tIle faid Abraham, to the value of 2001. " 

In Detil1ue. 
" For detaining the go~s and cl~attc~s of the faid 

" .dbrallam, to tIle value of 2001·" 
II':' 

.:" Page 29. 
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In Afou!t tmd BattcT'.'. 
" For ~atlng, wounding.. and in treating (:AS the 

" clfe may be) the &id,AoraAam,:to his damage of 1,001." 

(double lIle fum ordered h}· the judge.) 
l' • 

Oil RerQ!lf;:an~t if Bail. , " 
',' For.1001. debt upol:reCogniz.ance.u This doesnot 

war~atit ~oJdj,ng the (k~~~f to bail, but ~~, 0'i1~Y to, 
prevtn\ {itrprize~, ~ut_ ~~-. t~~ ~~i~Qn is ,on dle'b1f\~~d, 
there is !U (~{..-:?uon (or ~bis 'ctauft,: but f~y, "to ~(wer 

, :i: Lfbra/z,/1II, f:;:'~~~1is, aftignce of DO'iJid Adam,'efq; lheriH" 
4, of CD1r41::-~ ~o\J.nty, ae~ording to thenatut~ in, fucll caf:: 
' .. made :&Ll<f provided, of :,: 'plea of trerp~fs fep.~ately." 

. . ;,~: -: :=IIi ']'~flDfi,'\rnJs. . ',',' · 
" Aod .a1fo to 3 bill of tbc Gid,;J.-.rana., .againfl: the 

',- fai.d B~Q'!. ,11: for breakin~ -;. ~terin~ ~e clofe, ~f 
" th~ _(a1Q-~m, and taking aJ~d c.arrylDg away hiS 

~~mkt; ~ and chattds, to th~ value Qf 2001. ac
" cOlJing to the ftatute in fuchca{~ made and provided, 

t 

" to _be exhibited." ': - . 

If the atl:ion is feveral, fay, 'c to the feveral billf.i." . 

In tIle bill of N ew-Y ark, th~ oc !fiam runs thus: 

" And alfo to a bill of the (lid ADCf!!zam., againft the 
" faid Benjamin, for 2001. upon pro"ifes, according tn 
" the cuflom of the court of the faid people, before the 
" people themfelves to be exhibited." " 

In :lffault and battery, and in aCl:ions where bail is not 
demalldablp of rigllt, in order to hold tlte defendant to 
llail, affidavit Inllfi: be Inade of the fpecial circumfi:ances, 
and the judge will tJlereupon illdorfe an order 011 Ule writ 
to hold the defendant t/) bail in a fUin certain. * 

Care lhoul(l be takell to n3!nC the parties properly ~ 
and wllerever they fue, or are fued, ill particular charac
ters, it fllOllld in gellcral be loentiollcd, as exeC'J\,ors or 

tIle 
~ Page 29. 
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tIle like: thougl},. jf the writ is general; antI the declara~ 
bon is;1S executor, ad1l1inifir~tor, in: 1.t,; t=:::~ o. as'aaignee 
of t116, {heriff, it is goOO.;~~ bnt thiS wiU not hald t con-
verfi.t r. :! . ~" ., 

The alias capias, &~. lhould correfpoQd \vith the pre
vions proce,fs,. iIi the na~~~o.(t:&e parties" ate .. t .. , .' . 

T.4~ ,caitias",. &c.. ffiout~·~ 'drrtfde;J tP. t~ Jhcxif of 
the co~~l·,"~b.e'fe th.e.:~~!e~4;lnf·is·fupn~k~··t~ ·re~.de i. 
Qf, if the 4le~ilt is a ~a[ty ~ ~'?: ~e; CO~~~1" ; § andf if. he 
alfois ,a ~rt.1,:to ~YS: ~proint~d. by,-t~e,~:>Q~t, PI" ~jU6lge4 . 

Tl;lC \\Tnt ffioufd be teftc;d •. (ex~ept tf\~' \lUl,..,,·hich h~ 
no t~ne ) .l~d~ name of'the' cl.li~(l?~~~f : b(~tt~~~o,r jud.g~ 
of the cFft, If thef~ b~ no <:hlef JuAu.',,!}; ~hd It may he 
tefied b~~e the cauie ~aiOl'l ·~e~l,.)f .fued 0:ut af
trr.~ If It .be fued. out "' teRD :ltDel;1~()'.'16:~teRed 
OD the tirft, dar of .. jarfn,liacl, if f\lot "tf )',t ~Miion', 
on the tat1: daY of the preceding di~t.m'~.: ~':::'" it Idft~. it{ 
v-acat.i'aA it is.-meret:yvGid.<f1· j(,l ~it.~ · i, tWt'~IM, 
are naad-e retUl'oable ()R a dly.cttt!~~ ill t'~t _un- th~ 
third Tuefday of Od:oher next, t.ll' Sat~J tk 2'1fh ·day 
of 0aob~r ioft3Ql. Bgt they n1~!t- DOt 1);8 teficd or. re
turnable, on a dies. 1I6n juridicuf, a~ on ~ SlY:ntlay:.tt 'fhere 
is 110 neceffity' for any particular. number of days betweell 
the tefie ~d' 'retuf!! of a capias.; (unlefs you proceed by 
origi!lal) even- one da)~ IllS bC~'n dleer~~~d flltlicient.§~ 

'fhough, as- the procefs is de me in {"~:tln, it C31lnot be 
nlade returnable on tne day ~( Cuing :~ O~tt. If no, T3his re .. 

'relativ1e 
*: SU. 1212 • Bar. 4t) S. 
t ~ Bur.. z'41 7-
t, 3 Term, Rep. 660. 
§ I Bla. Rep. 506. 
II Confiitution of K ew-York, ru'ci . .:le 3 I_ 

~ 2,. B\lr. 967. 
_oW KcI;·. ~'I4. T. Jan. 1'49- r Vent. 363- '1' BU'r. 96~, 
tt 2 Bur. 954,967- 5,Bur. 259B:. ~Bla. Rep. 683~ 
U l~rye Jus r"iliz. I 9 I. 
§§ 2 Str. 9 { 7. 2 Barnardis 60. 
1111 2 L, Ray. 777· 2 Salk. 421 , 7 Mod. I~. 

. , , 



lative.to the direCl:ioll, tefle, :lnd return of the capias, &c. 
IS applicable to the alias and other fubfequent procefs. 

By ftatllte, 10 feft ch .• 35. fca. 9- every procefs for 
arrefting, and every writ of. execution, or fome label 
Jll11exe(1, fila11, before fervic~ or execlltion thereof, be 
fubfcribed or indorfed with the nan1e of tIle attorney, 
or perion, hy whom the fame is fued forth. *' 

WhateY~r: may have been ,the cafe. in fp~rn,er times, 
the mefne proc.:Js may now be confidered as the com~ 
mencenlellt of,3 fuit, and tl1e fuing ef it out as fuch, 
may be replied to a plea of the fiatute of limit~ttions, t 
or a tender made atter (uing it out. t Penal aCtions 
have been held. well com""en~ed by a latitat. § In ge
nerah it n1~y.be obfervt;d, ~¢ ptiitttiff. has .. his election 
whether-to ~~nfider t~efe writs as priginals, or ~arely as 
procefs to bring the defl!ndant into court; grounded on 
fpme other writ 'or billJ ' 

If the procefs be defeCtive in point of form,~ or in 
~ts dire~Uonf~~ tolle;tt or ,return;tt or the attorney's 
name be not fubfcribed _ to it, §§ the defendant may :::llove 
the com t to fet aiide the writ 'and proceedings confec.;uent 
tberco'.:l. l~ is to be noted,. that the principal certain
tie~ ref) \";red in writs, are, i. a command to the propel 
(JUicer \:1) warn the »arty to appear; II " 2. the cau{e in: 

I w'hich 

.. llu!,:~ s.c. Apt. T. 170'1,. 
l' '·:~O\\',\). 456. St)'l. Rep. 156, 1 j·S. I Sid. 53, 6d. 2 L.' Ray. 

8So, x 441 ,/ I Str. 5 50. ,~ Str. 736. 2 Bur. 96 i. 
t ero. ,r2'ar. 264. I Wilf. 141• 

§ z Bur. 9~Q. 3 Bur. IZ43· CO\VP·454· 
II I Wilf. 146, 147. 
~f 3 Term Rep. 660 . 
.. )i-* I Bla. l~ep. 506. Bar. 422 • 

tt z Bur. ~'5+, 96 j. 5 Bur. 2588. 2 Bla. ,Rep. 683- Bar .. 
40 7, 408, 409~~·420. 

-++ c 
-t+ I otr. 399· 
§§ W\~ight 'f. Willes, M. ~ I Geo. 3. Per cur. T. 29 GtJo.! 3 • 

. Dar. 41 5. 
II!I 4 Bac . .f\br. 4 50~ 
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which he is to 6JFi'e:lr; 3- the time when; and, 4. the 
place \vhere tQ appCilr. If any of t!le,fe fail, the writ 
will not be good, But v-·ith ref~cl to curing irregulari
ties, and amendment of proce(~J it will be mentioned 
more fullv hereafter. ~ 

J 

, 

• 

CHAPTER II. 

Of Proceedings UPOIl Proctft previfJIU II AppItWil1Itt-

the Arrej-Bllil~Bo1Jd-Relllr1J' if Wril-.,;..Rltlts 
ther~upo1i. 

~ 

T HE proce(s ml1ft be executed bv corporal feifing, or 
touching the defendant's body, t which is done by the the· 
ri~, or other officer to whom the writ is ~ireaed, or by 
his general or fpecial deputy. The officer mufl: likewife: 
acquaint the defelldant with the contents of the writ, 
and lhow it, if required. The arrefi: may be lnade at any 
tirtze before, or on the day of the return of the writ, evell 
after the rifing of the court.! A \vrit muft not be execut
ed out of the county, to tlle fheritf of which it is direCt
ed:§ but where there is a dilpilte as to the bountbries of 
tile county, tIle court will not determi~e it on motion. II 
In an aCtion againfi 11uiband al1d \vife, it is fufficient to 

arrefi 

* Partiv. ch. I. I Str. 155. Bar. 163,167,415. 2$tr.107z. 
Wright v. Willes, M. ~]'l Geo. 3. I TermR.ep. 782. 

·t 3 Bla. Com. 288 .. 
~ 2, Bur. 81.,z. 1 Term l{ep. 192,· 2, Wllf.3i2. Pre Reg. 352 . 

§ Doug. 3°9- 1 T(~rlIl Rep. lSi-
1\ 1 \V~ ilf. 77. 
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arrcfi: the Ilufband only. In making the :arrefi:, it is not 
necefl"31'l that the officer, who has the authority, fhould 
be the hand that arrefts, or in the prefence of the perron 
alTeRed, or acmaUy in fight, nor is any exact diftance 
prefcribed; it is fufficient that he be M~r" and aaing in 
the 3rreft.· 

It lIas been feen in the laR: chapter of the "IntrodllClion, t 
that many perf ODS, though otherwifc . liable to be arreft
ed, enjoy, by reafoD of fome peculiar circumftances of 
~ime or p13ce, :1 temporary proteaion from the effeCl: of 
chriJ procefs. In otder to prevent repetition, . I refer tG 

that part for :1 more ftlinute inTeftigarion of the caufe 
and e~tent of fuch privileges. . 

When the defendant is arretl:ed.. he eitlterremains in , , 

the cuftody of the officer, who arrefled him; or he is dif-
charged upon (either by himfelf or attorney) indorfing 
on t;le writ lil undertaking, to appear at the return; or 
~e is let ollt of cuftody upon b3il; or efeapes; or is ref
~ued. 

The proceedings ag3infi: a defendant, who remains ill 
: cuftody.; will be confidered in the fixth chapter of: the 
~condpart. 

If the writ has no ac ttiam, OT, in other words, does 
not require bail, t~ flltriff CJllnot take greater fecurirv ., 
for the defendant's appearance than 4.01. alld mull, 011 

tllat being given, or tIle defendant's ind()rfi~· on the wric 
:hl" undertaking to appe:lf, delivet him out of cutlody. 
The indorfement is .in this form: " I promife to appear 
" at the return of the witllill writ, and pray tIle COllrt to 
'-, enter my appearance accordingly. B. B~'J Sometimes 
~ln attorney gives tllis Ulldertaking: "I proillife to ap
" pear in behalf of the within nailled B. D. at the return. 
" of the \v'ithin writ, alld pray tIle court to enter fucll 
~, appearance accordingly. D. D. llis attorney"." 

\ ~,~ ., 

.>r Cow. 65-
t Pagt' 3 r, ~ 6. ~ -:- . ') __ • J 4 
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By 'the ancient comJ'non law, the ilieriff VJlS not 
obliged to deliver any F,crfon upon bail, without fuing 
out a writ of mainpri7.e, which wasproduaive of great 
oppreffion and ~xtortion: to remedy this, the fiatutc 
[10 feif. chap. 26. fea. I. J enaCts, -" that llierifli, '&e .. 
" fual! let out of prifonall manner of perfoils arrefi:ed, 
" or being in -their cufto(iy, by' force' of any writ, bill, 
" or warrant, in'Joy perfDoa] aCtion, or by reafon of any' 
" itidiB-ment for trefpafs, upOn reafonablc fureties', ot 
" fufficient perfons l\avin~~ f~fficietlt ,vitJlin the counties, 
" where'fuchperfons be (0 let to bail, to keep their days 
" in fuch places as tile faid writs, bills, or war~ants, 
" fhlIl require, (except perfons being in their ward by 
"condemnation, execution, capias utlagatum, furety of 
~, the peace, or by fpecial commandment of any court or 
~, jufiice.' J ) I: -. • • 

. "And that no fheriffs, &c. Cnall take, or caufe to be 
~'taken, any obligation "for any caufe afore faid , or by 
" colour of their office, of any perion, or by any peJ1011, 
" who iliall be in their ware by'courfe of law, ~ut only 
~' to them(elves, and \>y the name of their office~ and 
" upon confideration ,vritten, that the faid prifoners' 
" {hall appe3r~ at toe d.ay and place contained in the 
" writ, bill, or w~rr3nt. ,And if 3ny' ilierif[c;, &c. take 
" any ol>lig;ltion in other form, by colour of their office, 
" i,t thall be void." 

Thi,s fiatuttf may be confidered in two poi.nts of vie\v; 
I. as to the 'perfons to be let to bail; 2. as to the for In' 

of tIle f~curity. U pon the~ 6ra point, 'it has been deter
nlined" tllat the fheriff canlnot take bail upon an attacll
J11Cl1t for a contenlpt. ilf Thougll the words of tIle 
~latute f~em to be COnfi!led. to perfons arrefied, and ill 

"aual cut1:ody, yet it has been holden, tllat the atreft 
need not be fiated i.ll an ~Lajon 011 a bail-bond.; t and, 

, '. 

* I Str. 479. Com. Rep. 264. 2 Salk. 608. contrtf. 
t 1 Str. 643· 

~ 

if 
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if ftated, it is not tra\"erfable;" f-or it \yould he of mif
~hievous confequence, if a bail-homl taken civilly, with .. 
Ollt expofing the party by arrefl, ,vere not as effeCtual, 
as if he had been aCtually arrefted. Where the defe(l
dant is 3rrefted, and in aCl.llal cuftody, it is the duty of 
tlte lheriff to take hail, jf required, and therefore, if a 
hail-bond be tendertd with fufficient fureries, and tb~ 
the ri ff· refl.lfe to accept of it, he is liable to a fpecial a~
iion on the cafe. t The claufe, which requires reafona
l>le fureties, was introduced for the benefit of the fheriff, 
and, therefore, though he may i~fifl: OR two fureties, 
yet he (113Y take a bond with one only:t and to take one 
only, befides tIte defendant, is the general praCtice. 
For a Jile reafon, the plaintiff' canllot Dlaintain a.D aCtion 
~gainfl: the 111eriif, for takillg fecurities who are infuffi.
~ieDt, or do not inhibit within the county.§ 

The fecond part of the fiatute requires a fecurity by 
boad, U refpeCling which there are three forms to be 
obferved; I. that it be lDade to the 1heritf him'felf; 2. that 

.. it be made to him by his D:lrn"! of office; and, 3. that it be 
only for the defendant!s appearance, at the return of the 
writ.~ Therefore, if the bond be llot made to the fhe
tiff,·· or be ~ot made to llim by his galne of office, t t or 
if it be lingle \\,ithout any condition at all,!! or with 
~n impoffihle COfldition, §§ o~ the condition be not for . 

the 

* 1 Str.444. Sa)·, Rep. 116. but fee Ray. 43.fomb. Ctmtra. 
t Gilb. C~ P. ~f). Vt~. Jon,es 226. I Sid. 22; ~ Mod. 31,84. 

l80. ~ Vent. 96. 
~ 10 Co. 100. o. ero. Eliz, 624,808,852, 86z. 
§ Cro.Eliz. 808,SS2,e6z. No'y_ 39. I Sid·96• 2 Saund. 59. 

~ Mod. "27, ~39. 2, Mod. 83, 177. but fee I L. RtlY. 425. I 
Salk. 99. 6 Mod. 122. [em6. cOIII,·a. 

II I Term Ret>. 42 I. 
,r Cro. Eliz. 862. 4 Bac. Abr. 462. 
*.* Dyer 119, 120. 10 Co. 100. a. b. 
tt Ibid. 
t! Ibid. 
§§ 3 Lev. 74- 1 Str. 399- Fort. 363. 2 Terln Rep. 569. 
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the defendant's appearance, - or for that anil forhetllil13 
~lfe, t it is vojd by the fiatllte. I f the objeCtion appeQr 
l1pon the face of the deciaration, 'or upon oyer, the de
fendant may demur; but otherwif! he lhould plead it; 
~nd whell, by pleading or otberwife, it appears in -any 
patt of tile record, he may move it in arreft: of -judg-
Mont.! . 

If the bail-bond be fobftantially good, it cannOt be 
a?oided for any trifling informal itt ' or variance of the 
condition from tile Writ, in the defcription of the plea. 
or of the tilne or place of appearance. Thus, where 
tile _rje wa* to allfwer the plaintiff in a plea of debt f~ 
3~ol. or_ in a plea of trefpafs with an (lC aUi"" and thct 
condition was to anfwer the plai~tiif in a plea of debt, 
or trefp2fl geAerally, or without lnentionittg she .plea 
at all, the variallces were holden immaterial:; for the 
ftatuk ()"iy reqaires a bond conditioned for the· defen
dant's appcaraou, and the clefcription of the pl0. is 
metol, {arplufage. 

U adcr che above ftatute, it is l1-fual for the fheriff to 

take a bond fTQm the defendant, ~nd one or more fu&ftiD~ 
tiat perfo,ns, in· double tile fUln for "'"hieh bail is required 
by the pri1ecept, COl1d.jt~ont!d for the defendant's appe3~te 
at the retUfl1. 

Where tIle fueritf1 having :lrtefied the defendant, futfers 
hith to g(J at Jarge, uI)on giving blil for his appearance, 
3t tht! returll of "tile \vrit, J1C is not liJble to atl action-of 

t 

([cope, for lle \vas obliged by tIle fiatute to take bail. tI 
Even \VllCre tile defclldal1t is futTered to go at large "'ith~ 
out IlJil, tIle lhetiff is not, it feelns, liabll~ to an action, 

* Dyer 119, 120. Ie Co. IOOr a. b. 
t Ibid. 
! 2 1"'erm ReI)' 569' 

,proyided 

§ Cro.Jac. 286. 2.I~ev. 123. 2, SilO"'. 51. TO. Jon. J37, 138. 
6 I\iod. 1 ~ 2. 10 Mod. 32 i. bu t fee z l~ev. I 77. j;:I1iO. fontfa. 

1I era. Eliz. 624, 85 2 . ~Joy .. 39- 1 Sid. 23~ I "Cllt. 55- 3 
S a I k. 3! 4, 3 I ; ~ (; ill). C. P. 2 2. 
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provided l\e have him at the return of tIle \vric. ~ But 
if he Ilave him not (hell, or afterward8 futter IliiD to go 
at large, without lawful authority, he is, in eitl1er cafe, 
liJble to an aCl:ion. t Wllere 3n a&iOl\ is l'rougllt 
agaiafi the lherijf, after lIe has taken bail, )le Illufi plead 
the ftJ.tutc, and c.annot take advantage of it 00 d'-!I\lurrer 
to the declaration, or in arretl: of jodgmeot.t 

Where the defendant is rifdltd Qpon mefne pracefs as 
he is going to priCon, the-fheriffln'y return the r~fcue;§ 
but not \\·hete tIle defendant is refc\led aftfr he is .put in 
priiOo, except by the enemies of tIle p60ple.1I Upon 
tIle fheritf~s return of a reCeue, the plaintiff has a tripJe 
r~meOyag:1iaa the refcucr$, by attachment, aC\ion on 
the ~ate, or indiCtmeRl.' Th~ return of a refcue is of 
itfeif a conyjaiOD,·- alld the court will grant an attach~ 
mcnt upon it ill the firft inftance.tt But \'lithollt the 
iheritf's return, the court willllQt grant an attachmellt, 
upon 3 ~eJe affifbvit of the fatl.tt When tIle refcuers 
are takeA upon this attachment, the court will fine them 
xcordiRg to their difcretion, upon confidering the cir
cumftanccs of th~ cafe.§§ As the fheriff'i return of a 
refcu. ,is Rot traverfable, the court will proceed to punifh 
the refcuers, v."ithout going through the ordinary ,.ourfe 
of examinillg them upon interrogatories. II II 

\Vhen 

.. " Term Rep. I 72. 
t NOY·39· I Mod. 228, 229. 2 Mod. 1,9. z Term Rep. 

17+ Gilt>. C~ P. 221 &c. 
t Cr~. Eliz. 460. Moor 428. I Sid. 22, 439- I Vent. S i. I 

l\Iod. 3~, 57· 2 Saulld. 154, ISS. 
§ Cro. Jac. 419. 3 BuIll. 19B• 1 Ro1. ReI). 388, 44-0 • 3 Lev·. 

~I). IStr.435. Gilb. C. P. z3. but fee Cro. Eliz. 868. contra. 
II C~o.Jac·.4I~. I Rol. Rep. 441. IStr.435. 5Hur.2~I+. 
~ C~l:n. DIg. tlt. Refi:ous, D. 
-:+* Caf. te.~p. Hardw. 112. 

t t 2 Salk. 586. Say. Rep. 12 I. 4- Bur. 2 129. 
!! z Salk. 586. 6l\Iod. I41~ 1 Str. 53 t. 
§§ 1 Str. 642 • 

!i II 4- Bur. 21 Z9w 
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When the writ is retllrnable, it is f,~t! fhertlPs duty 
~o return it on the return day;· and,. if h·e does nor, he 
IDay be ruled in the maDner mentIOO"8d afterwards. If he 
fends it to the attorney, who refides within forty miles of 
eitller of the offices of tIle clerk, it mull: be filed within 
tight days 3fter the term in "'hich it is returnab!e; but if 
he refides above forty lniles, it muft be filed within four
teen days thereafrer.t If tire procefs has not been CKe
coted, the return is nan tji ir.umtw, or that the defntdant is 
not found within the {beritf's bailiwick. If the defendant 
has been taken, tIle return is a ctpi ctJrPIU, either with 3n 
appearance indorfed, or witlloot, or in cut1:ody. 

When the writ is returned, the next flep for the plain
tiff's attorney was originally to move the coon for the 
common rule. If:1 cepi c~rpUJ is returned, with :In appear~ 
ante indorfed, the rule is, " that the appearance of the 
" defendant be enter.ed, and that he plead in twenty cbys, 
" or judgment." If, in a hailabl~ action, :r cepi C'rJIal 

only is returned, the rule is, " that the llierifF bring in the 
" body fitting the court, or be amerced fony {billings,·and 
" that t.lte defendant plead in twenty days, or judgment." 
But if it be returned ccpi COyPUS in cujloJite, the rule is, 
" that the defendant plea"a ~11 twenty days after fervice of 
~, a copy of the declaration ~n this ca,uey and of the rulo 
" on the lheritf, or the defendant ill cufl:ody or judg
" ment." 

If tllere be feveral defendants, fome of whom are fe-
turned. non tji inventus, alld the reft taken, yet the pIajJltiffl 
by fiatute II fe{f. ell. 46. fea. 23. Inay proceed againfl: 
thofe defel1dlnts ~·ho are taken, and the nlle, in fueb cafe, 
is, that fuell defend3Jlts I)lead in the fanle time as in the 
foregoing rules. Where the :laiO!l is joirLt, againft t\\"O 

or more, tIle rule is, tl1at they fIlall jointly plead; and 
if feveral, t)1at they iliaI) feverally plead. 

* Rule S. C. Apr. T. 1755. oao. 11. 1167 .. 
't Ibi<l. OCto. T. 1786• 

Thefe 
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Thefe motions are not no\v matle in court, tIle r\\)cs 
\lpoil them being ejleemed of courfe; and in order to 
obt3in them, tile ~ltorne}· enters the title of the c:lufe" 
upon his docquer, and from that t)\e clerk tranfCiibes 
the rules itlto the l:1lillutes. l-~or the mo(ie of"e preparing 
and time of tiling a docqu~t, vjd~ part i y. ch. 7. 

CHAPTER III. 

Of Appearance aNd Bail. 

A T common law, the plaintiff and defend:mt muft, 
in geDera~ have -appealed in perfon. Yet a corpora
tion aggrtgate, not being capable of a perfonal appear
ance, could only ha~e appeared by attorney appointed 
under their common feal. *' But, by natute 10 fea: 
ch. 35. {ea. I. a general liberty is given to parties of fuU 
age, and fOllOd mind, of profecuting, and defending by 
attoTlley ill real and perfosal attions. t Yet there are 
certain perfons, fuch as ideots, femc.-coverts t &c. who, 
for want of legal difcretion, arB incapable of appointing 
an attonley', and mufi:, therefore, ~ppear in perron;t 
and anyone elfe, if he think proper, both by the com~ 
mon Iaw,§ and I;-y ftatute,1I mayappea.r and profecute, 
or defend his fuit in the fame IU:lnner, as is ufually done 
by attornies. 

K Attornics 

* Co. Lit. 66. b. Bro. Abr. tit~ Corporation 28, 
t Gilb. C. P. 32 , 33. 2 111ft. 376. F. N. B. 55 •. 
l Co. Lit. 135. b. 2, Infi. 390. F. N. R. 27. 
§ Say. Rep. '],17. 

II Laws of N. Y. 12, feff. th. 24. feet. 13-
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Attornies \\·ere ancielltly appoillted in court, when 
~j9-1"~-..lty prefent;* but tiley are now llfually appoiIlted 
~~,llt or"' court, by \\'arrallt, ,vhicll thould regularly b( in 
writing, 3n(1 taktn by a j'ldge of tIle court, or the ch an
tellor, or by' comnliffion, in purfuance of a: dedimus p,
trfl:lttrn, out of chancery:t but an autllOrity by parol is 
[aid to be lufficierlt to fupport a j-adgment.t Evel. if 
2n 7.ttorncy appear \\·itllout warrant, it is a good appear
anf.:e, as to the COlIrt, though he i~ Iilble to an aCtiol ,.§ 
~":V'here an attorl1cy once appears, or undertakes to be It
!orney for another, he filali not be per!nitted to withdr;.w 
tiilnfelf; 11 and, it is faid to be his duty to proceed in t!le 
fuir, although his client neglect to bring him money. ~ 

° TIle warrant of attorney continlles in force \llltil dle 
judgment, and for a year al1d a day afterwards, in ordpr 
to ha,·e execution; ** unlefs it be fooner countermande(o:, 
by the a8: of the principal, or determined by the deat1l 
of the attorne)t'." Where an attorney, having been re
tained, has undertaken to appear, the defendant cannot 
countermand the appearall£e after his retainer ;tt Jlor' 
ean he change his attorney at any tinle pending the fuit, 
without leave of the COUJt, granted upon payment of ~is 
llill; and upon notite to the adverfe party or his attor·· .. 
ney. tt If :In attbrnty die pending the fuit, his warrant 
is detetmined";§§ hut the party, \vho etnployed him, mufl 
1.ave notice of his deafh,111I flr of being put out. of the 

roll, 
* I Wilf. 39. 
t Laws of N. Y. 10 feif. chi 35. fea. z. 
t 2 Keb. IQ9. I Lit. P.lt. 134, '37. 
§ I Keb.89. l Salk. 86, 8S. 6 l\1od. 16-, but fee I Terl t 

!tep.62. 
II I Sid. 31 • 

~ Say, Rep. r73. 
* ~y; 2 Infr. J is. Gilb. Exec. 92 , 93- Run. f:j. I S~ • 
. t l I L i 1. P. R. I 3 4-, I 4-3 · 
'tt Ibid. I Bla. ReI" 8. Doug. 206. 
~ § I lj I. 1). R. I 4 t. 
i: Ii l"a\\'$ of ~. Y. 10 ferr: ell. 35. feat 4-
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roll, or ce3fing to aCt; and, if he " .. ill not appoint another 
attorney, l-ais adverfary may ploceed in the aCtion." 

At comlnon law, the warrant of attorney might have 
been filed and entered of record, at any tinle before j\ldg-
ment.t But, by .. j1attlte,t "the attorney for the plaintiff 
" iliall file his ,,'arrant of attorne)T, \vitll _the proper officer 
~, the fame term he declares, al1d the attorney for the 4~e
" fendaDt the fame term he 3ppears, under penalty of 

. " making fatisfaCtioD to the party grie~·ed, according' to 
" tIle -difcretion of the court. " Notwithf!anding t:nis 
1t1:atute, it has, however, been determined, tJiat the war
rants of attorney m3Y be filed, (0 as to fuppart tIle pro
ceedings, at any time pentiellte lile- or before final ju(ig~ 
ment, although the attorney may be fined, for not filing 
thenl in dlle time. § The want of a warrant of attorn.ey 
is .aided after verdiCl, or judgment by nil dicit, &c. by 
the ftatute of amendment and jeofails ; K and, by the farne 
ftatute, a mifprifion of the clerk in tbe warrant, may be 
ilmended, in afDi'"mance of the jlldgmegt. " 

App~:lrat1ce i, the firfi a~ of the defelldant in court, ~~* 
~nd diifers fronl bail, \-;hich is the aCt of tIle COtlrt 

itfelf; tt as is evid,'nt from the language of the bail-piece. 
If the writ is returned with an undertaking to appear 
indorfed, the rule, as it is feen in the Ian: chapter,!! is that 
the appearance be entered. This is agreeable to the 
ilatute 10 feir. C)l. 26. fea. 2. whicl) direCts tIle clerk to 
enter all fuch appearances as appe:u by the returns of tll~ 
writs. In other cafes, the appearance is entered by the 

3ttornt:t
}-

.:+ Z Keb. 2j~. I IJil. P. R. I3i. 
t Y. B. 4 1 .. Rd. 3. 1 b. b'.It fee I 'ViIi: 39. 
t Laws of N. Y. I() fefT. ch. 35, {ea. 8. 
§ Dyer ISO, 225. Cro. Jac. 277. March 12 I. 8 l\ioJ. i::r. 

Str·526. 2. Str. 807. 2. L. Ray. 1532. Fitzgib. 19I. I ,\\-)'ill: 
39, :83· Doug. I 10. 

II Laws of N. Y. I I feff. ch. 32 • 11 Doug. 109' 
.X- * Com. Dig. le~ Pleader~ b. 1. 

·t·t I Salk. 8. "' f P £.. 
.: 1 age 50, 
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att(!l·n~y inferting in his docquet tIle title of the caute, 
'\\~ itll t}lC words, " I al~f)~~ar for dcfendlnt;" and of 11is 
bcillg concerned, he giyes JloticG to the plail1titl":"l 
attorney. In cafes \V}lcre fpecial bail is not required, 
"this appearance is deelncd fufficiC11t to brillg the defen
oallt into court, ,,-itl10ut filillg \\411at is called common 
bail, as is tIle praCtice ill the court of killg'~ be~ch in 
Englanrl, :l11d \,·hich is there necc{[,ry to give the court 
jurifdiCtion; thOllgh [orne praCtikrs file CO!llmOn bail 
here. 

But \vhe.re the aCtion requires good f~curit} .. , fpeciJI 
bail muft like\vife be fi!ed; and tllen t'.\'O periODS (one 
of whom is real and refponiihle, and tllC other commonly 
fiCtitious) undertake generllly, that if the defendant be 
conviCted, ]Ie ilial) fatisfy the p]aintifF, or render himfelf 
into cufiody, or th:tt the)'" \viII r10 it for hilll. This is to 
be done witllin t\\-entv dav's after the term" in \vhich 

J J 

the v;rit \,"as returned, :lt1d .motion m3de thereon. The 
tlefcndant caIlnot difcllarge 11i~ l}ail to the Ih~ritf, h}' fur
lCllocring himfclf before the return of the \vrit:; for, it is 
a fettlc(l point1 that nothing can be a performance of the 
conditio}l of the b~il-bond, but putting in, and perfect
illg fpe.cial bail.+ l')lis may be put in by the defendant's 
~ttorl1cy, ill confequcnce of l1is undertaking, or by the 
{11critl·, or his bail,! for tllcir OWl~ indelnnity. 

ExcefIive Lail being prohibited to he required by the 
;Itt concerlling the rights of ~lle citizens of this fiate,~ 
jf the tlCfeI1Jant thillks JlimfeJf aggrieved, by tIle enor
rr"ity of ti1C fUl11 ill tIle ac ctiam, llis reulcJy is to nlove 
tIle C01!ft for a rule, tlla!" tl1~ plaintiff fhow caufe of 
aAiol1 \\·ithil1 t\VO days exclufivc, or tllat tIlt defendallt be 
(\ifchargcu UpOI1 filillg COJ11111011 bail, or elfe that lle fuow 

-:t R u 1 e S. c. J u 1 y rr'. I i 3 ;. 
·t 5 Bur. 268 3. and ft'e I)alt. Shere 356. Po;1 67, 
~ 14~'\'S of N. Y. 10 feiT, ch. 1. 

~ :2 Str. 8;6. 

caufe 
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cauf~ \\·h~· the damages 1110~11d not he Illitigatcd. Tllis 
Inuit be f~r\·ed 011 the plaintiff's attorne)r. ·'nle plaintiff 
may i:10W c:\uf(', by m3.king affida\,it of the ·nature and 
e~ .14';llt of his oell13ilJ; and, UpOll tllis, thecOUfi ,,,ill 
e:th€r order the bail to fian~l as before, or, if they· fee 
rearon, order in ,~])at fum they think juft. This may 
8.Ifo he done in \"acation b~fore 3 judge, ,:vho will fummOtl 
the plaintiff 1ar tIle like purpofe \~·ht~e bail is dem:lnded 
by the fheritf. 

By the cnmmcn 1a,,-, the cogniiors of the bail muft 
h:tve been :It the expenee 3nd trouble of going to one of 
the judges. But, by fiatute I I feff. ch. 46. fca. 26. 
" the judges of the courts of common pleast within the 
" retpetli,·e cities and counties of the fiate, are authorif-.. 
" ed withirl tlleir cities and counties, io take recogni
." zanc~ of l}ail, in tllC fuprcrne cr~urt, in fuell.manner 
" 311d form as the jufiices of that Cf)Urt take the fame; 
'i \vhich faid bail-pieces iliall be forthwith tranflnitted by 
-, the defendant, t~ one of the juftices of the fupJ:t!!le 
" court, vrho iliall accept and_receive the fame.:. .. ~ 

" And the judges of the common pleas illall examine 
" the fureties to fuch recognizance, as often as tIley fhall 
" be requeUed, by 311y perfon interefted by fuch bail, 
" concerning the value of fuch furety's efiate 311d per
" fi)nal circllinfiances." 

Since tlle filtllte, on Wlli(Jl the above is grounded, 
fpecial bail may be tll~e.n, either by :1 judge of the COllrt, 

or before a jlldge ()f tl1c court of COlllJnOn pleas; but, in 
l~rln time, the bail nlllil be taken ill court, if iil eitller 
of the cities \\7}lcre j t 1'1 ti. 

TIle recognizallce is taken on a blil-piet;e, made Otlt 
by tIle defendant's attorllc~·, fiating tIle terlll, county, 
:Ind 1131nes of the l)lrties, togct!lcr , .. ~itll tIle llames al1l1 

ddditions of the bail. The nature of this rcc.ognizancc 
(Jf bail is, tllat, " if tllc Jcfclldallt lle COI1Ucllllleu jll tIle 
,. aCtio11, llC fllall fatisfy tIle cD!ls, Jl1d conuemnation, 

" or 
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'C· or ren4er himfelf to tile cufioel y of tIle flleriff, ()r tllat 
~' .tIley "-viII pay tIle cofis and condelnllJrion for lliln. '. 
Tile bail-piece is then left at tIle judge·. ~han1bers, until 
th/: bail beperfeCte(t, and mufi lly hilD be entered in a 
!v;.ok or OOC'1uet, to be kept for tIlat purpofc. 

Before a judge of tll,~ cammOl1 pleas, the recoglliz,ance 
of bail is taken on a bail-piece; and it lnufi be tranfmit-! 
ted to one cf the judges of the fuprcme court, \\"ittlin 
the t~~ellty days allo\ved after tlle tCflll to put in bail, 
and Ildt\Ce tl1ereof givttll, or ~l}e bail-bolld tnay be affigl1-
cd and put in fille. 

Special bail are abfolute or conditional. They Clilnot 

be. ;taken abfolutely, \\·ithout the confcn~r of the plaintiff, 
or his 3ttorney; and, ,vhen they are tak.en conditionall y, 
the defendant's attorney fllould give notice thereof in 
Writillg, . within t\venty days after the term ill which the 
writ \vaS returned, to the plailltiff's attorney. TIle 
~otic:-~. of bail is, ti\3t they are put ill and filed \\·ith the 
j~..!e. The notice fuould be properl y intitled, '* and 
1hould fet forth, \vith truth and certainty, the names, t 
dcgrees,:t or myfierics,§ and places of abode of the bail, 
in order that the plaintiff may lllve an Opportl111ity of 
inquiring after theln.n 

, The plaintiff, or his attoTlley, upon beillg fel-ved with 
this notice, either accepts of, or excepts to tIle bail. If 
lie accept of them, the defendant's attorney fhould caufe 
the bail-pie\:e to he filed r witllin twenty days after fuch 
acceptance, at the cierk's office, al10 tllell it becolnes 
abfolute. But if tIle plaintitf's attorney be ll0t fatisficd 
with the hail, l1C l~lay· except to tllcln, and tllercby com
pel a jul1:ificatioll. If tIle hail to tIle ilieriif becolne 
bail above, he is not at liberty to except to tlleln, after 

~ IJofft 23 i · 
~ Ibid. ~Sr. 

n 6 l\lod. Z4· 

·t Ibid. 187~ 
§ Ibid. IS7. 

he 
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be has taken Jll affig11mellt of thebail .. hond;* for, by 
fo dojl)~, 11e J13S 3(llnitted tll:ClIl to be fufficient. The 
delivery of a declar:liion in ellief, llefore fPeci21 bail put ., 
"1, is holden to l>e a \\9ai\·tr of ll:lil; and, before joftifi-
catiol1, it ii an acceptan{.c of them~ The plailltiif, 
ho\vever, may declare dt b,,"nc we, or conditionall y ,- pro
vided good bail be put in, or the bail already put in do 
jufiify; though the acceptance of a plea will, eyen 
then, be deelned a waiver of hail, or of jufiification.t 

The exception "1>LiI~~ be entered on the bac~ 
of the bail-piece, ~ j tQ, within t\~enty days after 
notice of bail put in or filed. t The exception being 
entered, notice thereof {hout(} be given ill writing, with
out delay, to the defendant's attorney, \yho mutl jullify f 
or add other l1ail and jufiify them, \vithin eight days 
after, or the bail-bond will be forfeited. 

Where the bail already put in do not mean to jullify, 
ethers lhould be added § on the bail-piec~, an~ within 
the time allowtd for their juftification, the def~~nt' s 
_toToey muit apply to the court for fmther time_ 
'When other bail are added, the court will order the 
Dames of tllofe WI10 were exceptrd to, and did not Juf
tify, to be firuck out of the bail- piece. It Bnt !lntil this 
be done, they are liable to be proceeded againfi ;, antI 
if it be not done until after proceedings Ilave been 11ad 
againfi: them, tIley muil: pay the ~oits e>f fucu proceed-
ings. ** 

The jullifi.cation of bail is either in perron or by affida
vit. If t]le exception be made in vacation, the defen
dant may jufiify t~fore a judge, and fend llOtice, with :1 

eopy of the affidavit of jufiifitJtion, to the plaintiff's 

* I Salk. 97· 7 Mod. 6z, I I 7. 6 Mod. I ~z. 
t Barnes~. 

attorney; 

t I Salk. 98. 6 Mod.· 24. § Impey I 19, I~O. 
11 Say Rep. SS.t Wilf. 337. 
~r Say Rep. 308. 
"'* 1 Blat Rep. 46". 4 Bur. ZI07. 
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attorIlcy; hut this is only conditional, for, if t1le plairltiff 
cllufe, .hc can oblige him to jtltl:if}· agaill ill court, and 
for this lIe has four clays in the enflliJlg ternl, ,,·irhin 
\\'hich tiole he mufl: carry llis bail into court. In order 
to j\lfiify, the real perfon on tIle rccognizlnce mufi 
j\vear, that lle is a houfekeeper, and \vorth JO\lble the 
fum for which lIe is boun(l, after all his debts are paid, 
or exclulive of ail debts or demands cue from hiln to any 
penon or perfons whumfoever. Bail put ill before a. 
co~mjff!..~r, nlay 21fo jufiify by affidavit before him: 
and t)lis is commoilly done at the time of puttillg in bail. 

\VJlere the bail already put in intend to juftify, two 
days prcvio\ S 110ticc, exclufi\"e of the day of tervice, is 
fufficient, unlefs Sunday intervene, and then th~re mull 
be three days. The notice 1110UJd fet fon)l, that the 

~ 

baiJ already put in lviII, on 3 cert3in day, juftify them-
felves in open court; or that others will be added, and 
juftify themfelves 3S go*b;i~ f:>~ tht1efemunt.· If the 
b~il were put in before )t£oMfiiiBitpeI, t the notice lhouId 
exprefs that they will juftify~ iliemfelves by affidavit. t 
~T otice of juftification by three bl.!l has been holdeR 
good; but notice, that A, Band C, or tu:o of them will 
juftify, is irregular. t 

When the bail is to be juftified in court, an aJlidm)it§ 
muG: be made ()f the fervice of notice of jutlincation, 
to pro'fe to the court, if t11e plaiiltitf does not appear, 
or admit fuch fervice. Jufiification is ~llo\vedof courfe, 
nolefs oppofed by counfel viva 7JO(~; or~ ~f taken before 
a commiffioner, upon crofs affidavits. 

The following are 31110ng tIle grounds of oppofing 
blil: Firft, tllat tllcre is fome defeCt in the !o,'m, or irre
gularity in the fer-vice of the notice of bail or jufiific~
tiOll. Second!;" tl13t they 11ave a.{fumed names, \\'hich 
are either feigncJ, or ucL\:,g to other perf ODS. If they 

-x- Ir.npey I I q. 
t Lotft. ~6. 

• Ibid. I Z 5. 
§ InlI)ey 124, 

l~ave 

I t")'" -.,-
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}~"\.(' anUl11edf~;g11rd nJrneS 1 tl1~ court ,viII order thenl 
~n(1 ri1C Jtt()rllcy to tiC ft:t in tile llill,)ry." "If :lIly l>rrfOll 

,~ fl\ ~!!l :l('kllO\\~Icge, or procure to t}~ 3ck11owle~eJ, any 
" r(~('''''-':lli7.Jncc or bJil, in tIle narne of any otller perton, 
,. no~ ~rinr or confcnting to the fame; or before a perfon 

I ... 

" aut.horifed to take baii, (hal) rC}lrtfent or pe~{o"att: 3no-
" tlle c pcrforl~ \Vl1ereby he may be liable to tIle pa~rln~nt 
" of :lny ftJ01S of lnoney for debt or damlgcs, being· law
" fully convicted or Jttail1ted thereof, he iliall be aJjtldged 
" gl1ilty of felony." t But tIle court \vill llot vacate the 
proceedings againft the party perfonated, until the of:" 
fend~, be co\)~·icleC it llcr can a con\'"itl:ion take place, 
lliltil the bail-piece he filcd.§ A third grount-I of op
poLin.~ bail is, that lIe i$ not a houfe-keeper. If he be, the 
rent · -,f Ilis houfe is immaterial, though e,"er fo fmail. II 
Fourt -'~v, he may b~ oppofed, on tIle ground of not 
being \vorth double the fum ill the aCtion, after p3)·ment 
of all his deilts. Under this head, nlay be ranked i1l(01-

J ~ 

~'en!s, 'V)lO have not obtained their difcharge.~ Bail 
h3ve been rejeCted for not kno\ving the defendant;.* 
or, if t~\,. had been hail before, and did not kno\v in ., 

ht)\\-'" luany actions t Ilor for \\"hat fUIDS. t t But it feems. 
tl1at the circllmfiance of not knowing tl1e defelldant, 
being only a mark of fufpicion, may be explained iiway. 
I f tIle bail forf wears hirllfclf~ }lC is liable to tIle PUl1ifllinent 
of wilful and corrupt perjury.!! Fift!:Iy" foreig,ners are 
not admitted to be bail, rnercly in rcfpeCl: of property 
f!b,-()ads \-\·hich is llolli~ble to the piOcefs of the court.§§ 

L Though, 

'" 1 Str. 141. 

t La \\9 S of N. Y. I I fe ff. ell f ~ i. ft:.a. I. 

! T. Jon. 64-. 1 \'ellt. 30t. 3 Keblt 694-- I L.RaYln.445' 
§ 2 Sid. 90. 
:; l.offt. 148, 3 zS. 
~T MOllntaill v. \Vilking, 1\1. 2 I Geo. 3 • 
.. * Per cu,·. ~!. ~6 (.leo. 3. 
-: t J,Joft"t. 12 , 194-· ~ ~_ (~r~). C:1r. I ~('. ,§ 4 IJur. ·l526~ Z 51 i· I JofTt. 3 -4, I tot:'· 



·1~IIOllg11, ill Englallti, it IllS tlcen faid, that merely hav
ing no propcrt". .. tllcrc, is riot of itfelf a fufficient objec
tion, \\-irllout atlxiliary cirt.:umft.anct!s. - Sixthly, it is 
a general doCtrine, tll\.lt no attorl1e)t j~al1 be b3iJ. This 
doarine~ ~'hich \vas calcuiated fo" the benefit of 3ttor
nics, h.JS been exteJlded tc their (·Jerks:t and it is alfo 
fcttled on priIlciples of }lfUdent jealo'Jfy, ihat no llieriif 
or deputy 111eritf, or pCrffJn i:OnCerlleJ in the execution 
of pro~efs, Illal1 he permitted to be baii in any atlion.t 
But if either of t}1elll be put ill the b4iil-pi~ce, and ar~ 
not excepted to, the plaintitf cannot take 311 affiglllnent 
of the bail-bolld, 311(1 proceed llpon it, 3S if nf) hail h:ld 
been pllt in.§ Laflly, the court ,viII not permit a jufii
hcatioll of bail, after the expiration of L;e rule to bring 
in the body. n 

VV"-here the bail do not attend, or are not permitted to 
jul1ify, on account of ,1 defeB: in th~ notice of bail, or 
jufiification, the court will, in general, aJ)o\v them 
further time tn juftify." But where they are rejed:edl> 
on account of fome perfonll illfufficiency, the court will 
feldoln allow· further time to add and jufiify others .•• 
If tIle bail are taken in tIle country, and it is imagined 
they will be excepted to, the ufual \vay is to have an 
affidavit of jufiification taken at the time of putting in 
l)ail, before :1 comlniffiollcr, to preVcl1t delay, as before 
obfervcd. t t 

\\I'-hell tIle bail are allo,,·cd, eitlicr for ,,9ant of excep
tion, or by jufiificaticJn, tIle bail-piece 1110tlld tllen regu-

on- I BIl. Rep. 444. 2 TIla. Rep. 13 2 3,13 2 4. 
·t CO\\'I)· 828. Doug. 450. 
~ 2 Str. 890' Lofft. I 53. 2, Ela. Rep. 799. 
§ DOll g. 5 SO. 

larly 

II I.Jotft. 438. J-ligh\va)1 and Tyel:), ~f. 20 Geo. 3. Cait! of 
O\'~:ton's ~aii" lV!. 26 Ge(~. 3. Imrey K. B. 125, zzc. Thorol" 
". 1- Idllr. E. 28 (, to. ~. (". 13. Je1!16. contra. 

~l 1 Jotft. 72~ IS 7· j)c:r (ltr. 1'1. 25 Gco. 3. 
'x· JJ~'i' ~"i.'. 1"1'. 2+ C;co. 1. 1"t Pa~e 64-. 
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~arly be illeJ in the cJ~rk 's officc. In tiling the b:lil, it 
is to be ohferved~ that c\·erv bail, lakc11 in tIle ,"aC3-

• 
iion, f'houlc! be riled of tIle preceding rerlll; hut \\~ llere 
ne\v bail are added, tIle ne\1: hJil are to be takrll 31111 filed 
of thlt term, in \,.-hie)) tIle tirO: bail \\·:1S fJut in. 

Such are the means of putting in 311<1 perfeaing hlil 
abo~e, where the defendant is at large, in order to prc
\-·ent an alligl!mcnt of the bail-bood, or proceeJill~ 

againfl: (he iherifF. B3il ahov~, xDay alfQ he put in and 
perfetl:ed at any time pending the aCtic.o, \\~here the de
felldant is in cufiody of tIle fl1~ritT. But the bail, in 
fuch cafe, muft jullif)~ in open (.Qurt, if the plaintift'" 
dcfire it, before tile defeoclant is intit!cd to I!is difcharg~. 

Ere tIle fllbjeCl of b~il is difmiired, it ,,·ill be proper 
to notice ,vheI1, and in Wl13t cafes, they may be dif
charged, by the rrntkr lJf their princip31. 

Prior to tlie return of the! \\~rjt in the original aCtion, 
the defendant, no~ being delivered by the COllrt illto the 
~uilody of his bail, cannot render hilnfelf, or be render
ed in their difchargC'." But fQbfequent to the rctuTll of 
it, he D\3y render himfelf, or be rendered in their dif
cllarge, either before or after judglnent~ t at :lIly rinle 
before tIle riling of the court on tIle retllrn day' of tllc fe
eona p"i1-e facias, or of the tirft, ,,~Jlere 3 ,r..';ri· ,,{;'~"i: is 
returned.! It ,vas ancientiy the courfe of tlle court:; ill 
r:nglalld, not to allo'~v a render after a returll of 71Ql1 ~/? 
i~VtlltIIJ' to tIle capias ad .,{atisjacit1!{illm. Bllt:} great nlif
chief refu!ted from this prattrcc, fur tIle plai11~itf \\~ouI~1 
fue out a capia) returnable the Jlext day', It~ tlllt t11C blil 
]ud little or no time to bring in (he boJy ; ~ to remedy 
\\"hicll, {1!i.~ judges illdulged tIle bail fa fJr as to ilern~ir 
~~1cm to reIlucr the body, UpOll tIle return of tIle firfl 

·k ilJrnc:; 88, 89. .,i'lte 6::>. 
·t 1St r · I 9 g . 
: I 1.J. R a ~. 11 1. 1, 7 - 6 1\10 J. 2 3 S - S ~J od - 3 -l ) 
§ l .L. l{a;, Ill. 157. 

/ .... ; J ." 



.. {t:irtjacillJ, jf the CapiilJ {ld ja:;.~~,cicn(lum ,~;ere returnable, 
de die in d:·{m. ~~: BIll if it ,,'ere returl1allle tlie l1ext terln, 
th~ bail \\·cre fi:riCtly liolJt.:Jl to rCtlder the prillcipal by 
the returll of it. t It 11a5 bcell extel1ded fiiil farther in 
tIle court of killg'S bC11Ch, by chief jufiice Popllanl, 
,vho pertuitted tlle bail to rellder any time before the 
return of the fCCOlld <)fcirc jacifls, or t;pon the return 
fcdcntc {u~·ia-,t \\'llicl! praCtice is nov,' fJlly eflabliilied ifl 

tllis court. 
If the plaintiff proceed by aCtion of debt on tIle-recog

nizance, the render ~.nay be lTIade b~/ the fl)Jce of eight 
days in full fer!ll, next after tl1e return of the latitL1t, or 
other procefs, agaill~c the bail~§ ~'\lhere an aCtioD \\:"3$ 
commenced, and ;Jl{ter\\'al'Js dif(Olltillueo, 3nd then 
the bail relldercd tht prjl1C~l).tl before tIle bringing of ~ 
lle\V aCticJl1, the CO~,l)t held tl1e rel1Jer to be good, it 
bei11g before the re',urn of tIle [,rocets in this fuit; 311U 
trilt it \vas the faul: (jf tl~e pla.~~~t~ff not to \>egin right at 
tirft·1I 

Before the return of tt.e et:pias ad jali.ifaciendllm, the 
]·endcr is :1 Inattcr (If r;gllt, ~l~d Inay be pleaded. But af

ter\\rards ~ ir is aJ i()\vcd l~}· the grace and favor of th~ 
court, 311d tl1ercf()1 {~ a fub((;quel1t rClltler cannot be plead
ed ;** thougll, if rt-~'ldc i~l t~me, tIle bail may he relieved 
')11 motion. If th~~t bail, J ~~ allY till1C- after trle retufll of 
the capia.5 at/ [atisj,-J icndu11l 1\ rCl1(icr tIle 111"i l1C i pJI, and 11t! 
efcapes, 0r i$ refc~je{l l)ef(Jre t\VO Jays arc clapfed after 
fnch rC11dcr, it \v it.: not tH': good, fc)r tile court ,vi]l 110t 

futler tIle l)llilltitl' tl) l)c l)rejudiced by tllcir illdulgellce 
t ,"\ ,11 n b a 1·1 .. ..; ,. '- . 

r. r· £1· 6 0 .. \.,.., ro. ..J' Z • I \~. 

t (:ro. Eliz. i 38. 
~ ern. JJC. lOy. 
~ I s:~ 1 k.. I 0 I. I L. R:1 Y It). 7 2 1. 6 it 1 od t I 3 :, . 
I! 2 Str. 91. 5· 
~ . I ] J. l{~. yIn. J) 6, I S 7 . 
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Where the dcfeJ10ant is at large,·'"Ji: he may \:onle and 
rellder himfelf, or be taken alld rendered by his bail, 
befor.! a judge at his chambers. fer tllis purpofe a cer
tified copy of tIle bail-piece mull: be obtained fr()m the 
clerk's office, and notice of the furrcnder to the i:heriff, 
or one of his deputies, to attend tIle judge, for the pur
pofe of rendering tile defendant into his cuftody. '!·Ile 
ju(lge \vil) tllcn indorfc fuell furrender, upon the certif--
cd copy of the bail-piece, which mufl: after\\':lrds be 
filed in the clerk's office. If the court is fitting, the 
furrender mufi be made itl court, and then the furrender 
11eed 11Gt be ilglled by the judge. 

A copy of this reddidit fe, or a certificate thereof, fign
ed by tIle judge, is a \varrant to the officer to keep hilU 
ill Cllftody t tllougll upon it ronfi: be entered, in every 
cafe, tIle fiate of the caufe at the time of the rencler; if 
before declar!ltioll, the fum in the ac etialn of the' writ; 
but, if after declaration, there ,vords 1honid be added: 
declaration fil~d, or iffue, or inttrlocuto,y judgmfnt, as 
tl1e cafe may be. If after final judglnellt in dei)t, t,~e 

debt and damages m·ufi be note(l; in otllcr cafe:" the 
qualltum ~l the damages. '\There the defendant is a pri
foner at 3notller's fuit} he Inufl: be brought UI) by \vrit of 
4abeas c~rpus rum caz!(a, \\1hich lllay be made returnable 
immediate:t this bcillg lodged \\,itll tl1e jailer, ill -\vhofe 
cufiody the (lefeI1Ja11t is, llC \\~ill bring Ilil11 illto COlIrr, 
or to a judge, to rellder lliln; :llld, UpOll this, tlte Jc
fe11dant ,viII be rCII1Jlldcd to his (oriller cuflody ~ Tllis 
\\'rir, ~virl1 t11c returll, is left \,yith tIle judge. 

\Vllcrc the i11folvC11t is intitlcd to llis difcllarge ulldcr 
the infolvent ~Ct, tIle court will order all c,\"oncrctur to 
be eIltered, \vitl1out tll~~ for111 of a regular furrencicr by 
l~is bail.l 

-~ 1\10 d. 2 3 I • 
'f' 3 13u r - i n i 5-
1 CO\Vl)· 821--
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The defendant being rcndered~ not.: .... t thereof thould 
be gi\gen, vrithout delai', t(\ the plaintitl·'s attorney .. :lnJ 
an affidavit Dlade of tile fcr\"ice of fuch notice; to tIle 
end !hat {he plaintiff may, if he tllink proper, charge 
the defendant in execution; or ~ at 1~3tl" that he nla \ • 

.I 

not he ai any further trouble or expencc ill proceeding 
agJillfi the bail. If the plaintiff, thercfi)re, through 
,,";tnt of notice, contir.ue to proceed againft the hail •. 
t]luilgh this ,,,·ill no{ vitiate the render, yet they ihall 
not be relieved, until they have paiJ tIle charges. * But 
the notice need not be gi,"en before the rifing of the 
court, on the day of tIle render. t 

If the plaintitf ueclare againfi: tht' defendact for :1 dif
ferent caufe of aCtion thJn \Vnat is expreffed in t1le pro
cefs,l tIle bail are difcharged; and they are alfo dif
c11arged \vhere the defendant becomes illfolvenr, and 
ohtains ilis cert~ficate,§ &c. at any tilDe pend.iog the 
aCtion: and, on nlotion, the court \~ill order an eX~11cre~ 
tZlr to be entered on the bail-piece. 

It may not be improper here to ade, that bail cannot 
be a \\~itnefs for the principal;1I tllerefore, on atl affidJvit 
of his being a material "'itnefs, the court mly be moved 
to itrike his nalne out of the bail-pie(;e~ on defendant'$ 
adding or jufiifying al10ther; but the plaintiff Inay con~ 
fent to admit his evidence. 

"'" 6 l\lod. z 38. 8 ~f0d. 28 I. 4 BlC .• "-br. ';'=0, 42! & 

-t Per cu,·. H. 26 Gt:o. 3. 
! 3 Lev. 235· 
§ ! Bilr, z4-~ 24;, 436. (~O\\·p. 8::'4-. 
It Wood 582 • I ~~.eb. z.)O. La,\·. I~\·. ~;. i 16'1. .\1)1'. I ~(i. 
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CH.~PTER IV. 

Of Proceedings «p(ln the Baii-boizd. 

IF hail above be not put in and perfeCl:ed in due time, 
the bJil-band is forfeited, and the plaintiff may either 
-take ar. affignmem of it, or proceed againfl: the fherifF 
for not llringing- in the body 4 '* If the plaintiff, however, 
be diffatisfied \virh tIle hail below, he lhould not take an 
affignment of the bail-bond; for, by fo doing, he not 
only difcharges the fheriff, t but if the fame bail he put 
ill above, he C3nnot afterward~ except againfi them.t 

By the old common law, the ilieriff was not cOIn peI
lable to affign the bail-bond; § though, if he llad not 
affigned it, tIle court \vould 11lve amerced him ;!ft and 
the old way \vas firfr to give a rule for the iheriff to 
bring in the body, before tIle plaintiff could take an af
fignment of the b~il-:bolld. ~ Al10ther mifchief \\'as, 
tl13t, "after an affignment of the ulil-hond, the action 
tl1erellpon mull: have been brought in the name of the 
flleriff, who migllt have releafed it, and thereby driven 
tIle plainliffillto a court of et}uit} ... ** To remedy thefe 
inconveniences, it is eliaCl:ed 1 by tIle fiatute for the 
amendment of the law, t -t ,< that if any perron {hall be 
4.' arrctled, by allY writ, bill, or pro~efs iffuing Otlt of 
" any court of record, Jt tIle fuit of any comlnon pcr-

* Gilb. C. P. ~O. 

" fOIl ., 

l Ibid. 21. I Salk 99- 1 'Vilf, 223. ,Villiams alld Jacques, 
r.l. 24 Geo. 3. 

~ Ante 62, 63. I Salk. 97. i l\lod. 62, 117. 6 Mod. IlZ. 
§ I 1\1od. 228. 

If I Sid. 2, 3. 2 Mod. 84. 
c· S·lk 1: I {it -99-
·It * (} il b. C ~ P. 2 I . 

J-J- J4;''''~ of N. '{. II f~!1~ ch . .;6. fc~1. S. 
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" fon, Jl1d tllc lllcriff, or other officer, take bJil from 
" fuel} Ilerf()n, 3gaillfi ,v]10m fuell writ, proccfs, or bill 
" ,vas takCtl out, the {heriit·, or otller officer, :It the re
,~ quell 3tlll cofls of tIle l>laintitf, in fuel1 atlion or fuit, 
" or his la\\1ful attotney, fh311 affigll to the plaintiff in 
" (\lcl1 aCtion, the bail-bond, or other fecurity taken 
" from fuch bail, by indorfing the CaIne, and attefiing 
" it ullder Jlis hand and feal, in the prefence of tv;o or 
" more credible \vitne{fes; and, if tIle [aid bail-bond, or 
" other fecurity taken for bail, be forfeited, the plaintiff 
" ill fuch aclion, after fuch affignment made, may hrillg 
" an aaiOl1 or fuit thereupon in Jlis own 11ame, and the 
" court, where tIle aftion is brought, may, by rule, or 
" rules, of the fanle court, give fue1l relief to t~e plain
" tiff and defenclant in tlle original aCtion, and to tIle 
" bail upon tlle faid bOlld, or other fecurity taken from 
., fuch bail, as is agreeable to jutlice and reafon; and 
" that fuch rule or rules of the faid court, flla11113\TC the 
" nature and effeCt cf :1 defeazance of fuch bail-bond f 

" or otller fecurity for bail." 
lJpOl1 tl1i~ fiatute, it 113S been fai(l the bail-bond Inay 

be affiglled before it is forfeitc,l, though it cannot be pur 
in fuit till :lfrer\vards."* \Vhere tile defclldant has negleB:
ed to plJt in and perfect hJil abo\te, tlle plaintijf is 110t O\lt 

of COllft, by omittillg to declare in tIle origillal aCtion; 
"vit~hin t\'VO ternlS after the return of tIle \vrit, t'llt Ile 
Ina~f fiill take an affigolnellt of the bail bond; t fer he is 
not bOUlld to declare de btJ:e rjfi \\'ithin the time lilnitcd 
for the defelldallc's appe3ratlC C, J!lJ, after t i13t tillie, lie 
call1lot declare until the defendant has actually appeared4 

The afiignlnent Inay be m3.dc l)y tIle fherifl', or by 11is 
deptlty inhis I1JI11C, but not by thedel)uty's clcrk.t j\iUglJ

lnellt 

* Barnes i7. 
·t 2 Str. I ~62. Carmichael v. Troutbeck, T. 24 Geo. 3. ~ 

Bla. Re!). Si6. contra. 
! I Str. 60. 10 l\lod. ~Sg" 



lncnt Inay be Illadc ill an~- county, alld tIle 3aion n13Y be
lai<i either ,,,here tIle bail- bOlltl '~las e11tered illtO or tIle 

, ;lJligllnlellt lr.adc. ~~ But it lllUfi llecrffarily" be brou3ht in 
tllC ianlc court ,~Ilencc the })TOcets illueJ on "hie]l 
tl1e bail-I)ollu was taken; t oth~r\\"it~ the parties could 
l\ot hlve the rclief illtenJed b\" the ft..1tllte. If tIle fheriti~ 

fllGul..! (lie I)c!or~ affignmellt, the p:lfry Il1U{[ rcfort to 
the old comlnon 13 \V relned\T, Jnd fue in the fl:llnC of t11~ 

.I 

flleritf's executors or aJoliniilrator:i. 
r-ro obtain tIle lfflgnll1i:nt, apply' to tllc lheriff, ,~·11o 

is bOLlld, by the tlat~tc, tn ijldurtt an ~ffigl1mcnt on tllC 

bOlld. 1'0 preVCll( Jcla}p, \\?hcrc fIle Jefendallt is t3ken 

in a diilant couuty, th~ court ha,·e ordainell,t " thlt 

" tIle Iherilf or his dcput\y, on tl1e return day of all J _ 

,~ \vrits, be ready "yith the b:lil:-bol1(1~ to allign the 
" fatl1C, ill cJie the plail1titf fllall be \villillg to accept 
" of fuch affignlnenr; and for this purpofe, every fheritf 
" iliall have a -deputy attending the t:ourt e,'"ery d-ay in 
" .terin tinle,J 3~d, in cafe of difobell;ence in all or either 
" of tllCfc illltances) a11d affid3\'"its thereof firft filed, all 

" attachment th:111 iffue for contelTlot. And that if the 
~ 

" piaintiff, in any tucl} fuit, ihall refufc to accept of 
" fllCh affignment of the hail-bond taken, or to be taken 
" for tlle Jefelldant~s 3})pearance ill fuel} cafe, the plaill
" tiff, in fuch fllit, 111311 be at liberty to proceed agaillft 
" fuch 111eriff'l)V attacllll1ellt for contell1pt, in riot brjrj~-

. u 

., ing in (he body of tIle dcfelltlJl1t, after the cxpiratioll 
" of tIle tilne alto\.,~/e(l for puttillg ill ti1ccial bail." But 
this ru!e is tllJ1TIcfully 11cgleC1cd: :lud tIle pra~tice is to 
,vrite to rJle t"l!criff for tile affigll111CJlt, l/y \v ilicll l11eallS 
vou 11avc ;10 ()pDortulli~"~' of inquirillg \\'}let!lcr tIle b;(il 
.I • ~ '. 

}le llas takel! :.trt; gO()ti or i)lJ; f() tllat tIlt; l)eil "rlY is tt) 

~l prQ~ced 

~.:. 2, S t r. 7'2 7 ' 2 T ~. P .. ~l y, I -1- _~ ; • I 13 u r. 61-2 • 3 Bur. 22. 3 · + 
Bur. ! 92. 3· 3 \\~ilC 34-8. 
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nrl'c~~d Jgail1lt the jhcrilf. W'"hCll the affiCTlllllcllt is , '- b 

obtained, fue out a \\·rit :lgaioft tIle perf OIlS hoU;'ld ir. the 
bond, an:-1 IlToceed as ill otIlcr cafes; l)ut you cannot 110ld 
tl!elll to bJil.. You 1lyle the plailltitf, " affignee of 
,- A.B. E:fq- fheritf of tlle Cl)lln~y of C,lllmbia." As tIle 
fecurities are bound jOilltly allJ fe\~erall y ~ it was former
ly tIle IlraCl:ice to fue out fel1arate \\-rits, and procpcd 
againfl: tllClD in different aaions: but, by ftatute 12 f\!{f. 

ch. 25- [ea. 5- "\\-llere feparate \\·rits arc iifued againft 
" the fcveral obligors in aile obligatioll, the plaintiff" 
" thall in no cafe 113ve more tllan one taxatioll of coils; 
~, and, w]lere tIle defendants refid.e in different counties, 
" the (oils 011 each \\·rit frlall be taxel~ tog~ther ,vith 
,~, t}le reli(lue of the colts." Tllis r'!~ulzIion has etfec-

'-

tUlll Y COlltribtlted to prevel1t different faits on the fame 
bond. 

After obtaining the common r\.l!e, a declaration lllQulcl 
.e filed ,vitil o}Ter of the b:til-bond,- in the ffi2flller here
after liireae.d; and, if an attorney is emplo)"ed, a COP} .. 
mufi·be fervetl on him. 

1f the defendallts. tlave good caufc of deknce, they" 
rollA: plead it; as for .il\fiallCe, if tJle prillcipat a8ually 
appeared, accordillg to the conditioll of the bOlld, by 
putting in 311d l)erfcc\illg hail ill due time, the plea is 
compcruit ad ditrn; tlie replicatioll wllcreunto is 1lui tiel 
rfcord, or 11() fuch record; \v hich, ltpoll rejoilliJer t]lat 
tllcrc is fuc:l1 a ~ecord, is tried ill the nlanncr after 
flle\V11. Tllcrc is very fcldoln, llo\vever, any good de
fr:ncc ti}~·. can. be 1l1ade to fuits 011 bail-hollds; if, tllcre
fore, llO ple.;l is give11 ill ti111C, a illotion for judgrIlcl1t 
m\dl: be Jl\JJ~. '1 ']\C cntcrillg arlJ tili!lg tl:~:! judgn1cnt 
roll, 31,tl taX:l! iC)}l ()f coits, i~ tIle fanle as ill Gthcr JI.:tiollS, 
tl ntl \\. i! 1 he rn e nt iul~e(l n1C)rC fu] I y after\", a rllsc 

r] '11 cpr ()(' c cd i n gs 011 t 11 c b a i 1-b U! 1 J III a y be .. ft t alitl e if 
irre~\llar, or t~)r ;4UY irrcgul3rity ill tIle affignl11cnt; or 
t1 ayt.;d, if regu!~\r, \lPOll terlllS, ill order tllat tllcre lllay 

l)e 



OF TI-IE STATE ()} :-;E\V-'\~ORK. '-. 
i) 

ilC 1 trial in t!lC ori~il1al attiol1. But tl1e COt.lrt \\·ill not 
'-

orJer the hail-bond to he IlcJi'Vcred tIp to be callL~11ed 
on the ground of a mifnonler. ::: 

\\th~re the pl;ti~ltitT has not lotl :l trial, the COl.lrt ,\~jll 

(lay the prcl('ee<liilgs on the bail-bo11d, UPO!l puttillg in 
311«1 pcrfetlit1g hail aho,"e, 11a}-ing the taxed coils il!ctJr

;cd hy tlie affigilmenr of tIle bail-oon~l!l rcceivillg ~ rlc
clararion in the original aaion, plc3(Iing :JTu:ihl~", 3Jld 

t:lking eight da}·s notice of trial, 01 111ortcr, at tIle difcre
lioll of the court, fo tl1Jt tIle caufe Jn~:~ he tried the fan1e 
ferll}. t \\there\'cr the defcn(!lllt is guilty- of a Il~gle(l: 

in not p\ltting in llail in due time, by Wllich rile bOlld 
becomes forfeited, t11C notice (in cafe tIle par1~" Ine=ans to 

}}ut ill bail ill order to ,13Y l)foceedings on tIle bail-hD!l(I) 
illouid lle, that lIe \viII put _ ;IJ :lnd f,crfctr b3il li~- fuell 
a day; \V1Ietl the plaintiff ma~· oppofe tllem ill court, 
,\-itllout its being a ,l.9ai\·cr of the bail-hond. t But if 
tl1e pl.aintiff 11;:S loft ~ tri31, the court ,\, .. j!} a1f(') re
quire, that juo6111ellt tle cJ1tered on the b~il-b011tl, for 

the i)13intiJT's i\lrther fecurity;§ aftcr \,,~11ich, tlley· are 
liabl~ to inlmedi~1tc execl.ltiol1, if tIle dcfendallt fhoulll 
fail it1 the action, 3'1d tlley c=i!lXlot difcllargc t:llen1[clve~ 
by a ft1rre·nd~r. 

\\~11ere, jlo"\vcver, tllc drJa\'- is oct:aiionrd bv tIle 
J J 

1)!~iI1tifi"}s O\,ll~ ncgleL1~ tl1rollgl1 llis t10t 1)uttil1g the h~il-

bond in ~\ll: fOQ:1c-r, :he ccurt will no}t. bil1d tIle t)JiI 
dow,n to b~h ~nc~ term>:,. t:~I6...~ 1 "l .• . .f 1 

1 he fllef! ff ~ 1)311 ~re 1131)lc io 1 ); t11C plalllt Iff \V llat 
is reall v (1ue to l1i n-l, and cofis. to t;~e fu! I CX[Cl1t of tile 

~ , 

Ilcnalty of tIle b~'H1J; ii all(1 tIle COllrt \vilI 11~)t relieve tl1Clll 

upon tIle dCltI! ()f tllc dcfcl1da!1t ill tIlc origillJl laiO!l, 

.~: llCll 

* 3 1"erln ReI)' );62. 

t Co,,, I)' i i. 
; Ibid. 769-
§ 2 Str. I 262. Carn1 i c hac) \'. TroutlJeck, "r. 24 G co. 3. 
fI S ,1 v ~ g e\'. \ \T cit, .5 l; en, 3. cit cd inC 0 \ VI)' 7 I. 1f. B 1 a c k - 7 (L 
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\V 11Cll the l)laintiff m·igllt 113ve had juJgolellt agaillfi: hilll,

~f bail lbove hall beel) put in 311d pc:rfeCled in time. i 
But \,t}lcre tIle defendant dies before tl'lC plaintiff could 
have hatl judgtncnt againft him, if thete had been no 
oelay ill PllttiJ1g in allJ [)crfcClillg bail, tIle court will 
flay the procee(iil1gs 011 paYlllcnt of cons only,~ t 

It is ufual for l11e attoTllies to agree among themiel~es 
~~. to ilayillg procceJil~gs, and tIle terlns, ,~·ith(,.,~;~ 1110'·

il1g the court. 

CH~~PTER v. 

Prccudiitgs againft the Sheriff 10 compel Bail, &(~ 

IF the plaintilfbe diff'atisficd with the bail take~ by the 
fhcriff, he Inay proceed againl11litn to compel appear": 
3ncc, or bail to tlle a8ion. But llefore llc docs fo, 
the ,vrit mufi-he returJlcd and filed; for by tllis the court . .. 
hecomes poffc{[e(l c)f the caufe. If, tllcrefore, the lllc-
rifF has not rctUt~r}e(l t]lC \.vrit (tl10ugl1 11c ufually does ir 
without COll1pulfion) the p13intiff's attorney Inllfi: obtai)} 
a lille to enforce '-{llen return .. ·If tl1crc 1houl(1 he Jny 

. J 

apprehenfio11 that 11e ",ill not do it, tIle beft \vay is t(~ 

obtaitl tIlts rule of the preceding term, to l)reVcllt Jclay. 
It cannot, however, l)e obtained before tl1e rcturtl day.t 

A certified copy of t]lis rule mufl be fervcd per~)nally' 
on the lncriff~ or his under {heriff,§ ~1!ld re~lirc~ !h~ 

retl\fll 

ok CO\V p. i 1. Barnes 1 ! 2 • 

.. t C 0\\' p. 7 I. Barnes 6 I, iOA 
i 1 ']'erl11 Rep .. ~52. 
§ DOllg~ 404. 
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retur:n to he _ malic \\·itllin ~i~h~_ d&~ ~t}cr~c~,il.c, if 
fcr,·cll ill v ~lcatj0n j ~ut if (eryc~l i~l r~;-~}l~ \'''lthil\ t:)~~r 
da,·s. 

The flu;ritf being ruled to return the writ, either doc:i 
or does not return it. If th~re he 1'0 return, it i~ a cou
tempt of tIle court, f\.lr \,"hic11 the c'Jntt:lllt cOllrfc 't,f 
proceeding is h}1 attachlnellt, \Vllether agllilfi: the lat~e or 
prcfent fuerift': for as to the late tJleritt, h~ ()u;ht ill 

ftriclnefs to ha\~e returnecl tIle writ befure he \~tas out of 
office; and, therefore, the t:Ql~telnpt \\·as ~laudllly conl·· 
mitted \"llitO: he \vas a fcrvant 01 tlle C~llrt. 

An aelion aifll lies againtl a illeritf for llot returnil1g 

a ,\7rit. Like"-ifc, by Jlatute TO f~lf. ell. 32. fe~. 4. a 
mode is pointed out to obtain fltisfatlion for the nt)~ 

returning a ~·rit, if llle pre,-ious dircCle(\ fleps are takei1. 
This aCt direCts, "that iheriffs dfiti 1]nd~r-{}1erilCfs {hall 
" give certincates of file!l \Vf!ts JS are de!i\'cred ti) t!le~)l, 

" in tIle county "-here they are to be executed~ of tile 
I- plaintitf and defelldant, and the day of delivery; and, 
" upon refufal, credible \vitnelfes, pret·>!lt at tllt~ d,:'Ji
" very, may give fuell certificate; and, if tIle \\'rit :5 
" not returned by tIle fheritf or otller officer~,. :llltl it \\·as 
" to be executed III the countv w';lere the court fits, all ., 
" inqueft 1hall l)e thcreUpOl\ takell, ill the prefcGc~ cf 
" fuell 111elil1: or otllcr officer, if Ile \viII attei1,1 tIle 

" CDurt, to inquire \vherl1er tIle writ \,·J.S delivered, lIlt! 
" what dao1ages tl1~ l)arty hat}l iufiaillcJ, 113ving reg~r\.l 

" to tIle q \.l31i ty and qUJt1ti ty of tile at! ion, and tIle ;)cri I 
" tl1at rn3Y 11apl)Cll by rcafo:) of tl1C delay; :Jl1l1 jf it l)c 
t' found thJt tile "'rit \\·JS delivered, tIle {larty ih:111 
" Ilave 11:s datnagcs, \\'itll coils, l31U cxecuti\.)ll t:)r t~lC 
~. fJlne; but if fuell \vrit "'3S to llc executed in ~!1\~ ot!l~"r 
.. ; -c 0 U 11 t y, J \ V r i t j u die i ~t 1 l h ;1 ! I be :\ \ V a r de d t 0 t 11 C t: ~ r c L~ ~ ~ 

4' ('011 r t to t J k e t 11 j sin (1 u {'1l . " 

l'hc t..nrnnlon rctul n i-:; 1.'';J] (11 iJl4.'(Il:us, {)r (-l,/,j t",' 

If th:.:: thl:rilr lclum 11011 t)11}ji)(iilU~; wiH':-r' :,1. 
/:/ / ,r ." 

'/(( 1/"· U'(l f '- \ 
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lnigl1t ]laVC takel1 tIle llcfcildant, lIt! is liable to an acliul1 
for a falfe retufll. 

1'J1i! pro.:ccding agai tlfl tIle lllcriif, upon :1 return of 
crpi c~rpu5 .. ill order ttl Cllt11pcl ililTl to brillg ill the body', 
or put in a:1J perfeCt bail ailove, is b)? rZlle of court; eitiler 
for an Jillerciamer~t or 311 attacl.llnel1t, but, agaillfi tIle 
late fhcritf, for a diftrill{!as. ~ 

.... ' 

--1·0 proceed by all1er~ialllent, ferve a certified copy 
of the commOl1 rule, " that he bring i~ tIle· body fitting 
" {he COlll't, or be 311\erc.eo forty {hillings." If ·UpOll 

tl1is llc make$ deflult, ttie COtlft, upon motioll, \,·ill in
creafe tIle amerciamcllt, and fa repeate-diy till the plail1-
titf'~ den13rJd is fatishcd. But thefe feveral amerci.;tlllelll 
rules Inuit be fer-,"cd perfonally on tIle illeriff or llis de
puty. Thefe amercial11ents are p3ill to the clerk, 3lid, to 

obtain thern for tIle plaintift', motion mull be Dlade that 
they be paid to 11im. 

The moft ufual ,vay is, ho\vcver. to proceed by at ... 
tachl11ellt, ,vhich is done by n19villg~ that " tIle theriff 
" bring in the body \\·itllin £gar days, (if i!l terln) or 
" jbo\\~ caufe \\"hy all attachment fllould not iffuc agai11ft 
" him, " :111(1 fer\Pjng a certified copy thereof pert~Jnally 

on d.le f1~eriif. If th~ f.uIe .{S ~r~" in(..!~c;~tiw.lt,!!-. i~}41 P -1,
to bnng In the body wlthm ~t days; tut 1£ the fliehff 
live at a great diflJl1Ce, it is ufual to l11ake tIle rule re
tur!l:ll)le by tile firIl day of the r.~xt teftll. 

~rllc d~(lritlgas again1l: the late Iheritf, is a writ ilfued 
by the clerk, iil the 11JIne of tIle pC()}Jie, ul1der feal of 
t!le court, alll1 directell to tIle l)rcfent i}lcriil-, tefied anti 
rettlrn:lble as other \\'rirs. l'·llis \\1rit il10uld lay four days 
cxclufive ill tllt! {l-lcritl"s office, but l1ee(1110~ be left tllere 
before tllc return; it beillg deeIned fllffil'ient to leave it 
()11 tIle return J~ '\T •. 1-

.I 

+ ,I~llr. :~1h. 
" I, • ,~ "I • ... ,'" 11 (. t 1 S t I, , • ... j J <..: 0 . ,). 
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\V!lcre bail abo\'c is put ill, and notice there:)f r~i';en 
to tIle plaintiff's attorney, tlle I)Jil illoulJ he cx(:eptcd 
to, and Jlotice of the excepti()n given to tile <1ctellJJnt's 
attorney before the lheritf is called lIpan to hring in tIle 
bOdy. * Bu~ ,,·11ell bail abo,ge. is ~ot put ill at the tiflle of 
calling upon the flleri.tf, he Inuft put in and l>erfcB: bail 
at his peril, \,tithout 3n exception. t 

Whrn the 1hr.ritf is called npoll to bring in the f,ody, 
he mull either bring it into cOurt, or put ill and perfea 
bail above, witllin due time after fervice of the rule or 
execution of th~ dil1rillga3;t otllcrwife it is a contenlpt. 
fOe \\?hicn. he is liable to pay the debt and coils; and, in 
order to enforce the payment,. tl1C plaintiff, Oft an affida
vit of fcrrvice, and that no bail is put in, may move the 
coutt for an 3ttJclilucnt, or, on the return of tJle dif
lJ:ingas, fue <'ll.t an alias. 

The attachment is a. cJ·ilujnal procefs, and lies 3g1in~ 
the prifent or iRu fheriff for Dot returnirtg the wFit.; but, 
for llot bringing in the body,. it li:s agai-nfi· the F'Jcfent 
{beriff only'. Againft tile prefcnt flleriff, it is. direCted 
to the COrOJ:ler; againtl die late-one, to his fu_cc.cifor. Ie 
muft~ as all ()ther writs in tllis court, be made,returllJbl~ 
at a day Cerra!ll. rl~he attachtuent illay be Inoved for on 
tl1e laJl day of ternl;§ and~ ulltil it ifflles, tl,e·proee!~ings 
are on tIle civil tide of L'1e court, and mutl be illtirled 
\vith t·he nalnes of tIle parties: but as Coon as. the 3ttacIl
ment iffue£~, tIle procccdillgs are 011 tIle crimiD31 fide;_ 
:llld from that tilne, the people are to be nalned a~\ tlle~ 

profeclltors. H 
{j})on tIle it1uing; of the attaclltllCttt, tile {}leritf ufually 

p:1 }'"s tIle anlOullt of tIle ocht ;lI1U (ofl~; if !le does ll{)t,. 

llc 
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he mufi: be jlnprifoncd till he docs. TIle fheriff, in or
der to reilnburfe himfelf, muft put tIle hl.il-bond :n fuit; 
but if he lIas taken none, it is dab;·ous whether he has 
any remedy againil the defendallt at all. *" 

Upon the firfl: difiringas, the illeriff to ,,'hoIT! it is di
reaed, oilly lcvj~s iffues to tIle 31nount of forty fhillings, 
"'llich the plaintiff lhould move to incre:lfe; and, if the 
debt be fmall, the court will order the whole of it to be 
!~vied, with coils, upon the alias difiringas; but other
,vife t!le r13intitf lhould mo\~e again to il1create tlic iifues, 
;111(1 fue out a pluries dinrir..g~s" &c. When iffue" are 
rettlrned to the amount of the debt ~iirl c.ons, th~. plaintiff 
1hould move for a fale of them, tInder the ilat.ute JO felf. 
ch. 50. feet . .33. e!13B:ing, " that the court, Otlt of' \vhich 
" the \.\Yri~ proceeds, Inay orJer the iffu.es ltvied, from 
" time to time, to be fold, 311d the ll10nies atiiing therc
" by to be ~l)plied to pay fuch cofi:s to tIle plailltiff as 
" the court .a)all think ju!1:~ under all the circumfiaoces, 
" to order; " whicll fiatllte has beetl conftrueJ to extend 
to all writs of difiringas. t If the 1heriff, or cOIoner __ 
being called upon by rule, l1eglec1 :-0 return the attach
Dlent, or diftringJs, he IDay be 3ttached himfelf, ~nd 
the attachmellt again!l the corOI.cr fllOU!d be diret1ed to· 
elifors appoil1ted by the court or a judge. 

\,thell tl1e 1heriff is fixed for a contelnpt, he is abfo
lutely liable to the paymcllt of the (lebt alld coils, 311d 

cannot be relieved on tIle ground of the defendant's 
death, after tlle contelnpt ,vas iilcurred) and before the 
attachment iffucd.: .But the 111erift'" fialldiJlg ill the faille 
fitUJtiOll as the b4il above, is oilly liable to the payillellt 
of tl1c reJI debt, togctlltr \\' itll tlle coils:§ Jl1d it feclns, 
that if IlC ill.oui,\ COl11C to pnrge tllt.: contclnllt, it \\-"Quld 

* I 'ferm Rep. 418• 
t 5 Bur. zj26. 
t 3 1"'trn1 }Zt.:p. I 33· 
~ St· '1...., 1) I 1 E-' ".. G "II 1) 1" (."., . ., . /I" I , ~ "" \ole \(; v. 1 ee, ., '**)' eo. j' .. )~, -J). i('.~. i. •• 

be 
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be conlpetent for tIle Lourt to nloJerltc the pUlliil1me11t~ 
311d not ilnpvfe a fine to tIle anlO\111t of tIle \~·hole debt;. 
though, in order to proportion it to the 3ctual (bmages, 
the) thould be afcertained by a jury. *" It is aHi.) tettled, 
that, when tIle 111eriff is once fixed, the COllrt \viII Jlot 

permit a jutlirication of bail. But \\9here the defclldant 
hJS merits, they will fometimes let him in to a trial of 
tlienl upon t~rms, and, ill the l11eall tilne, flay the pro
(;eedings upon tIle 3ttac.llmellt. t 

• 

CI-I~\PTER VI. 

Of Declarations. 

HAVING expbined, in the preceding chapter, the 
lllode of l}ringing the defelldant illto court in actions re~· 
quiring b~ :1, as well as in aCtions \\yllicll do not, tlle l1ext 
ilep to be taken, in eitllcr cafe, is to fet fortI1 the plai114 
tiff'~ cl1argc, or caufe of aCtion, 2gainfi tIle defcndallt, 
fully an,! particu!arly in the declaratioll. 

If tIle procefs is gCller31, the plailltiif may declare ill 

~nv caufe of aCtiol1 he thillks Ilroller; b!.lt if tllerc is all 
oj 

fie etiam in t1le "rrit, he Inufi declare for tIle caufe ex-
preLTc(1 in tllJt alolle. 

1~11e declaratioll, or, as it is called in Latill, l1arratio, ... 
is 3 legal fpecificatioll of tIle aClioll. It flates tIle plaiIl~ 
tiff's cafe, or groUll(1 of cOlnIJlaillt, "'itll the pJl"ticulars 
of tilne an(l place, and fpccifies tile fUln at \Vllich 11e af .. 
tcas to COlD putc tIle O:\111ages ll\'; ll"l~ fu tlJillCd. 1 'lle-re 

N Jr" 

'I IbiJ. 



~re· \.~rtajll clnpl}J~ic ... ~ords \lfeu ill diJlercnt declarations, 
cxprcffi\·c of the kind of ~aion; aS 9 in ofJil1np"/i19 tllat 

the defend3nt " undertook and faitllfullv promifcJ," and 
f .. in other illtlances. TIle (orlns ()f declarations are f3r
ther dj,~erfiticd h}<p the difiinct occafions, on whicl\ the 
falne lilooe of a8:ion is allo\vea to be brought. The fame 
declaration ffi3)F alfo coniifi: of ditTerent counts, :IS they 
;tre called, in \VllXh the plaintitf repeats his cafe ane"r. 
,~·itl) (oole ';~ri3tion, or ufuall)· ill a more general and 
llJ1Cirl·umfiantial InJllner, in o!d~r to adapt it Inore c3fily 

<I 

to tIle proof Wllicll lle {hall he able to adlluce at the trial; 
or. perhaps, fubjoillS fome other caure of action, of tIle 
faille fl)ccies witll the former, and feeks:1 f3tisfa8:ion for 
hoth. But caufes of a8:ion foreign ill their nature, as 
tllofe of tl{Ji}tr and q{filmpjit , (one of \vhich is fuppofed 
to be fO\lllded 011 a tfJrt, 3nd the ether on a cot)tra~) C3Jl

not be joined in t~1e falne declaration. * Evert·feparate 
COllnt is fubl1antlvcly a declar3tioll, fo that the plaintiff 
may have judglnellt on allY one of tlleln to lVllicll Ilis 
evidetlCe applies; and 011 \vhich it is mailltainable in re
fpc8 to form. But if any of the counts be materially 
uefeClive, anll entire danlagcs be given, that is, \vithollt 
dif~ril11inatiotl of the particlllar COllnts, all() tl1e plaintift"s 
agents omit, at the trill, to feleCt Come ul1excep1:jo1131)le 
count, on which tlley profefs their intclltion to rel)T ~ the 
judgment mull he arrefied. t If, however, evidence \vere 
only produce(\ on the good counts, and a general verdiCt 
give11, it Inay be correCled froin tlle 110tes of the judge.t 

~fhe formal parts of a declaration arc, I. tl)e caption; 

2. tIle parties;, 3. tIle nat'lre of tl1C aCtion; 4-. \\911CnCC it 
accrue{\; 5- tl1e tinlC and pllce \vllcre) 311d, 6. tl1c da·· 
n1~lge futtJine(i. 

,., {, -
... t.; , 4 

T. Thr 
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1. TIle declaratioll fllo~ll(l regll13rly be intitlcd of tlte 
dav on Wllich tIle \,9rit \\·as returnable; *' and ,vhere there ., 

are feveral defendallts, 'Vll0 :Irc taJ~en 011 \\~rits ill t\,"O 

iuccefIi\~e terlllS, tIle declaratioll Inu{l be tl,~led of the .' 
tenn in \,·hic}l tIle (lefcndant, '\9ho ,vas lail takell, apl,car-

ed. tIll Ilra8ice it is ufuJi, wIlen tIle C:lllte of a.:lion 
"till adlllit of it, to intitle the declaration gCl1erall y of 
the term ill \\9~lich tl1e ,vrit is returnat.,le; :tnJ, thougl1, 
filed or deljvered, it can,not regullTly be illtitled of a 
fuhfequent t~rln.t But it fhoGld always he intitled after 
the time when the caufe of aCtion is fiated to Jla\ge ac
crlled; therefore, ,\yherc the caufe of adion is flated to 
have accrued after the lirfi day of the terln i~ wllicll tIle 
~·rit is r~turllabie, the declaration ihould. be illtitled of 
a fubfequel1t day in that term; :IS, "of t_he_~..£f 
" T!!.~ the rwenq.'-kcond_ day !!_f }amlar!? __ in .!t.~. 
" ygr," &c. for a general titl~ refers"fo th~ flrfi day oi· 
the terlll; and, upon f"uch title, i~ would appear tllat tIle. 
aCtion was conlnlenced before the caufe acc~ued. Yet 
where the caufe of aC\:ion ,vas fiated to have ac.crued on 
the firfi: day of t~rm, the court, 011 denlurrer, 11Cld, that 
the declaration lnight lle i11titled of the terln gcn,erally; 
for the delivery of tIle <leclaratioll i) the aCt of tIle party; 
and, III ancient tinlcs, it could 110t 113ve been elelivered 
till the fitting of tIle court; f\) tllat the caufe of a(:l:ioll 
Inigl1t \\'cll have accrlled before tl~le delivery of the de
claration. § Where a d,cclal~ation is il11properl y intitled, 
tl1e l>laintitf may l1ave it correCtt!d, on an affidavit of tllt~ 
faa; It or it 111:ly be fet rigllt at the infiallcc of tIle dc
felll1anr, if l1ecefiary [,Jr his defel1ce: t11US, \VllCre a (le
~lJratioll is il1titlcd of t!lC terlI1 gCl1erali y, allU tIle defen-

.:~. (' a f. t e III p. Hard \\T, 1 J~ I • 

l 1 \\'ilf. 24 2 • 

:~ 3 ~rerln ReI)· 624-
~ I rrtrnl !{cp. [1 (). 
II I \\,TI'It --8 
/1 .". I • 

dJllt 
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1 1" , ,. • 1" • 'i. 1 _1 I r (:tnt plCJli~ P:t"l1f (!t?Jn!.'/~/:"{I'~Jlt,'··· or a tell( cr 111au~ )Ctor~ 
the exl1ihititlg of tllc llill, \11'0n \\~!~L:' llC ·\"'Qul\l give 
ill c\,.ide,ce all allnli ilion of affets, or tender n'ladc, l)c
t\Veell t]lC firfi d~j~ of tl1e terrIl atlJ the day of fuillg out 

tl1e \\'rir, he 113s a rigllt to call ul)on tIle plaintiff to in
title llis declar:ltion propcr!\r .. ~ .. 

_ 2" Tl1e decl:lration fhOl!ld ccrrefpon(l \vith tIle procefs, 
in the nalnes and defcriptions of tIle pat-tits; for, if there 
he a materi~l variance, the court ~piIl fet afide tIle pro

ceedings. But "Jl1ere prncefs is t3ke~ out agailli1 tlle 
defendant hy :! tt""~n,"~ llJlllC, 311{111C appears l)y his ,-igll! 
n3111C, the l)laiI}titl' 111ay declJrc 3gainfi 11in1 by t1le nall1C 
in \~:11ich l1C ap.pears, flating tllat lle '\~as lrreficd by the 
otllcr ; for, ilV appeJril1~" the defendal1t adtnits 11ilnfelf 

" -
to be th~: perf()JIl fuetI, 311(1 tIle variance is imlnaterill.l . 
By a leading c3fc, 110\\~e\"cr, on the fuiljeCl: of tllis vari-
211CC froln tIle mefllC procefs, it appears the court \vill 
110t gratlt o}'er of it, fo JS to plead it in al)atemcnt.§ 

UI)On gCI1eral procet~, tllc plaintiff nlay declare 1u,i 
tam, or as executor or atlminifi:rator, H &c. But tl1is 
fll1e \\'ill llot 1101<1 C c01r:.:cr[o, for \\'llerc the pror:efs was 

to allf,ver tIle plailltiff fjlij tarn, &c., and tIle declaration 
j 11 his 0\\711 name 0111 V. tile COllrt 11c ld the variarlce fatal, 

~ , 

:Illd fet a1it]e the proceedillgs. ~r III a ful)fcquent cafe tile 

pr()cc<..dings ~~ere fet afi~c, \vherc tl~e i)roccf~ \\9as to an
f\\-cr tIlc l)l:lintiffs as athgncCS,:l11d lIe dcclaratioll '\vas j 11 

their own rigt.t i for the plaint;tIs cannot <1cdare gene
rally otl procrfs rued out in a fpcci~l cl1araaer.-1\~-¥ 

3 JIlt! 

'~. (., ~1 f. : r .','1/' • Ii a r d \\.. 1 4 T • 

-r T Srr. 63S. I \\rilf. 39. I ,,-rile 30~ . 
. ; (; r c en e and R () 1) 1 n f 0 n ~ H. z 3 _ (~ l ,). ~. J) 0 Y n e y. ~I ill s , 1\ I . 

2, (;en. 3. 3 1'ernl Rep. 6r I. 
~ z \ \ ~ i 1 f. IIi. 

; i Z ~ tr. I.l 32 . 
• ' -t l~ 11 r. ~ + T 7 . 
'"'~ :\ J c . T C ,. ~ ~ n d ... .~).~ , 

....... ( "() ... 
'--'t J \. • ,"j' 

• 



· 3 and 4· As to the nature ~r /lie alii,,,, . and ,<~.'llCl1cr it 
(JeefUfi{. - TJlere are, accOr{llllg to tIle nature of the ac
tion, divers .Inodes of comlnellcing the dcr~ 1Tation, Wl1i~11 
praCl:ice in tIle art of pleadiilg \vill molt etfeaually 
tf':Acll: fome of tlle principal are as follows :---11\ dt .. tt, or 

account, '( Abraham Adom.r complains of Ben.iami,z Be!! .. 
" ill cUl1ody, &c. of a plea tl1at he retlder tolliln ;" 
tllcn fpccify the particular fum due, or unaccounted for. 
If in covenant, "Abraham Adams complains of Ben.Jal1tiJI 
" Bell, in cufiody, &c. of a plea of breacll of CQver.ant; " 

tl10ugll fome do not mention of \vhat plea. In c[umpjit, 
t:nfe, .ejel1ment, and trover, you fa y, "Abraham _4dams 
" complains of Benjamin Bell, in cufiody, &c. for that 
" whereas," &c.. In deht uponJlatute, ufually fiyled qui 
.tom aCl:iofis, not having 3ny word in Ellglilh fo COll~ife 

a~ thefe two to exprefs the idea, the f()rm runs, " ~1bra
" ham Adams, who fues as well for the people of the 
" flate of Ne\v-York :is for himfelf, in tl1is bellalf com
" plains of Benjtlmin Bell, in cufiody·, &c. tllat he rei1uer 
" to the faid people, a~ld to the faid Abrahaln, \\"'}10 fues 
" as aforefairl, the fum of 101. current money of tIle flate 
" .of New-York, which to the faid people alld to tIle 
" raid .Abraham~ who fues as aforefaid, lIe o\ves al1d Ul1. 

" jufl:ly detail1S, t'O:- that whereas," &c. then recite tlle 
~a, together witll the penalty and breacIl. III tr~Ii)a..~·, 
,~ Abraham Adams conlplains of Benjarnifl Bell, il1 Clltt()dy, 
~, &c. for tl1is, that lle on tlle f1rfi (lay," &c. [llere l)oillt 
()utlhe time allu place,] "by force alld arlns," &c. 
and tllel} nate tIle Inallner 110W tIle caufe of a.Cl:ion arofe, 
tl1C fun1 of the damages, lnd tIle injury fufl:aililed. SOtl1C

Iinlcs, wllcre ll1e dcclaratioll is 011 a fpecialt,r, tIle dcfen-
01 

(IJl1t?!) J131ne IlJS an alias diE/us adelec} to it; but tllis is unue-
ce{fary, and is attclll1ed witll tllis inconvenience, tll:lt, if 
lfciterl \Vrollg .. it 111ay be pro(lutti-ve of mifcl1icf, t}10Ug]1 
!lofiibly tIle c<)urt \\y{)tlld rejeCl: it ~s furl)lufage. 



l"he ch(Jr~~ of tlle tlcclaration ougl1t to be exprefs atld 
l)()litive, dod Ilot Increly by way of recital. Tl1erefore, 
in trefpaf5, \\"herc the injury is immediat~, a declaration 
!latillg, tllat vt!hcrcas or whcrifore tIle dcfendal1t (lid the 
3d: cOI~1vlained of, is bad on a fp~cjal demurrer; and wa~ 
forlnerly holden to he [0, ill arreft of judglncllt:* btlt 
110'·~" it may be alnended at ~ny tilne before or after jlldg-
111ellt, by a rigl1t hilf or original \vrir, the til11C of tiling 
,\911ich tl1C court will not inquire illtO.t 

TIle declaration mllfi be clear, true, and certain, be
.caufe it is the founuation, -or bafis, of tIte fuit, a 11(1 inl
peaclles the defendant; and is t]lat to \\phich he mtlfl: 
dllf \\"Cl, an{l on \vl1icll the court mun give judgment. t 
~l"llis JeclaratioJl nlufi alfo cflabli,fu a title ill the plaintiff·, 
as ,,,·ell as dellroy that of the defclldlllt; for, when a man 
\viII recover a, thing frolll another, it is not fufficietlt for 
Ilinl n1crely todeilroy fuch l)erfon's title, hllt he mull: pro\·e 
llis OVil1 a ".tetter. § It filall not, however, abate for \\' Ji1t 

of form, if it hath fllbfiance.H But the gijl, and every 
thing that is of the plaintiff's atlion, Inuft be fet fortll'in 
the declaration; and, it Inay be laid tlown as a general 
rule, that wllat feerns I)rOperly to be tIle effence of tIle 
aCtio11, is that witll0ut \\I~11ich the cotlrt could llavc 110 

fufficient grollnds to give judgment: and this is to be _de
termim:d in cvery aCtion, according to its naturc. ~ It 
is a1fo J gel1eral rule, that furplufage 11~,all not abate a 
declaration; but a blank or fpace left will. 

\\/llcre a fi)ecialty' is the ground of the declaration, 
after reciting the date, it muf!: he offered to Itll~, c9urt, 

ift .. II d d ~ ii· • ff", , ~ I... t l)y a t>rf) {rt, as 1 t IS ca e ; as, "an to tile (;oYrt ot tile 
~ J. 

" people of the ftat.~iof New-Y Glk, b.@fere lh.e people 
f ~," fI~4 ;j'f/~.,-,,-/ ... '''''' t, (~,//.·i'~{L~~t/ .. c,..L t~, tv... " tlleillfclvcs. 

! l , t . " J (... vt·~.· '-" . ., 
,. ) (' I •• ' ,,~ lJ' II LL ,. J I-~S t,,, '~ .' (. ... 

. '1';" 2 "a x. u 3 • I t r. t) 2 I .. 

"~ 2 S t ( • 1 I 5 t , 1 1 62. 
'.~ (;0. Lit. 17. 
§ '\l augh. 58, 60. 
, i IJCi \\' S 0 f N. \'. I 1 fen: (h. 3 z. fe tt-. S' 
~~ 4- Ba . .4\br. 8. 
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"tl1rlnfelvcs,. no\y Qere.(how-ll,- tIle date \lilicre~\:i i5~3,e 
" day lnd vea~ aforefaid. " 

.I ~ 

_ 5. 'Vit)l ref pea to laying the day in declarations, the 
general rtl!~~ is, tllat ,vl1cre the day is alleged as mat~e·t 
of .form, -it i.; llot material.; as in the cafe of a CC1mlnon 
:\{fumpfit: b\lt ,vhere the plaintiff is conhrled in evidence 
to tIle day mentiolled in his decjaration, it is rnatcri;il to 
lay ttle rigllt day, for from, that he cannot vary; as in 
the cafe of a promi{fory note. *' So tl1at ifl aBiollS 011 a 

parol demife or pron1ife, the day may be laid :ltany time 
after the caufe of aCtion accrued, and before the COln

mencement of the aCtion. 
. The ~'entle, or place where the injtlry mufl: be laid to 

nave happened, is tIle next part of a declar~tion ,vIlicn 
111erits coniidetation. 

',Vhere the aCtio'n could oilly 112ve arifen in a particu
lar county, it is local, and the venue fiufl be laid ill tt.at 
'county; for, if it be laid elfewheiAe, the defelldant 

. may demt,r to the declar:ttion ; t or the plaintiff, on the 
general iffue, ,viII be non'~fuited at the trial. t But w}lcre 
the a8.'ioll might have arifen in any county, it is trml-
fil(Jry, :lnd the pl~inti-ff olay, in general, lay tIle vellue 
where he pleafes, fubjeCl to its being changed by (he 
court, if not ':tid in tIle ,"ery county wllere the aCl:ioJl. 
arofe. "j"'hus, ,:.n an attion upon a lcafe for rent, &c. 
founded on the i~rivity if ~jlatc, as in debt by the af
fignee,§ or devifee,!! of the leffo·r againft tIle leffee!, or 
by the le{for,~ or his perfonal reprefentative,** againil 
t~ .. ~ affignee of tIle le{fec, or agaillfi the executor of the 
lcifee, in th'! debet and d .. :tinet,tt or in covenant by the 

* z Str. 806. '11. 

t ! ·Wilf. 165. 
! Cowp. 410. 2. .T31a. Rep. 1033. 
§ Cro. Car. 183. : "Nilf. 165. 
11 w. Jon. 43. 
~ 6 Mod. 194-

grlnte~ 

** Latch. 197· tt z Lev. 80. 3 Keb. Il5-
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grant~c of the revcrfion againfl the afiignee 'f tIle leffee, .~ 
tIle aaion is local and lllUfi he laid in tIle (,ountv where 

. J 

the eflatc lies. But", in an 36lion upon a leafe for rent, 
&c.· founded on the privity of contrall, as, in debt l'y tIle 
leffor againtl: the leffee, t or his executor in the dttinet
only, t or in co\yenant by the leffor§ or grantee of the 
reverfion II againft the leifce, th-e at\:ion is tranfitory, and 
tIle vellue may be laid in any county, at the option of 
the plaintiff. -

Tllere are, ho\ve·ver, fome aCtions of a tranfitory na
ture, \vherein the venue mufi he laid in a parti~ular 
~ounty . Such are all aCtions upon penal ftatutes, ~ 
and aai.ons upon the cafe, or trefpafs againft 1herjff~, 
coroners, jufiices, mayors, recorders, aldernlen, bailiffs,' 
cOllfiables, lnarfhals, colleCtors, overfeers of the poor ~ 
their deputies, or other~perforis aCting in their aid and 
affifiance, or by commandment, for any thing dOlle in 
their official capacity _ ** In thefe aCl:ions the vel1ue muft 
be laid in the county where the faCts were committed, 
and not elfewhere. On the other hand, the venue in a 
tran£tory aCtion ~s· in fOlne cafes altogether optional .in 
the plaintiff; ~ as 'where the a6tion arifes in another frate, 
or beyond fea, t t or is brought upon a bond or other fpe-

cialty,tt 
* earth. 182. 3 Mod~ 336• I Salk. SQ. I Show. 191. 6 

Mod. 194. . 
t 6 Mod. 194- 2, Str. 776• 
; Gilb. Debt 403- Gilb. C. P. 9 I. 
§ 3 Lev. I 54. -
tl I Saund. 238. earth. 183. I ·Wilf. 16~. 
,y La\vs of N. Y. I I fea: ch.9. feet. 2 ... " Except for main .. 

"tellance, champerty, buying of titles, imbracery, or extor
" tion, corrupt ufury, or for any cufiom, duty, or impoir, 
" llpon any goo(is, \vareJ, or mercllandizes, \vhich may all be 
" laid ill any county." 

.** L.a\vs of N. Y. 10 rea: ch.27. feef. I. 

·tt Say. Rep. 77. Cowp. 176. 
~t I Keu. 65- I Sid. 97. Sty. P. R. 63 1• 2, Srr. 878. Andr. 

66. Balein v. KCllt. E. 20 Geo. 3- Soame~ v. , S. C. -~l)ril 
Tt!rnl, l i92. 
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till'y, pron1ifory n.ote, or bill of exc}langc,~~, f()r :l 

libel difperfed tllrougllout tIle nate, t agai nil a carrier 
by land or. by water,! for an efl:ape ,§ or f:tIfe re
turn; n and, in lhort, \v)1erevcr the caufe of aCtion is 
not wholly and necelfarily confined to a fillgle coun
ty., In tl16fc cafes the \'enue cahnot be changed 
1)1 tIle court hut upon a·fpecial ground... f' 

III al1Y other cafes tIle (iefertdant, upon the com
mon affidavit, tllJt the \:a\lfe of action, if any, arofe 
in another county thatl what is laid in tIle declaration, 
Inay ]lave it changed to tllat county: but even then, if 
the plaintiff viiIl undertake to give materill evidence in 
tIle firfl: COUllty, it iliall not be ~11anged; tllougll, if he 
fails in fo doing, 11e will be 110Il-fuited. 

The plaintiff cannot change tIll' venue upon a direCt: 
'motion, but lle may do it in effeCt under a rule to amend; 
and tllat even after tIle defendant has once cllanged it 
on the comnlon affidavit.tt 

The county, ill the margin of a declaration, \\·_ilt 
llelp but not hurt.tt I-Ience if there be no venue laid 
in the body of tIle declaration, reference mufi be had to 

.J 

the Dlargin; but wllere·a proper venue is laid in the bod}r~ 
the ,,·ords ill the margin willilot vitiate it.§§ 

6 TIle Iaft part of a declaration is to it-ate tIle dama,-~c 
fufiail1ed; and here it is llcceffary to oblerve, tha.t ill 

o aCtio113 

.* i\ndr. 66. I Term Rep. 57 I. Precious ~'. Benllet, 
Geo. 3. but fee I Witf. 4 1 • Say. ReI)· 7. contra. 

t I Term ReI" ~7 I, 647- 3 Terlll Rep. 306, 65 2 • 

~ 2 S31k. 670. 
§- I Keb. 65. I Sid. 87. 2 Salk. 670. 
tI z Salk. 669· 2 Str. 72 7. Say. Rep. 54-. I 'Vilf. 336. 
~r z Salk. 669' I \Vilf. 178. 2, 'rerlll Rep. 2; 5. 
** 1 Ter111 Rep. iSl. 
tt Str. I 162. 

tt Car. It'nzp. Hard\\'. 344. 
§§ Ibid. 3+3· Barnes 4~ 3. 3 'I'er~n. Rep. 387. 
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"aions for the reco\,~rry of fOlne flJecific tIling, the 
31nount cf tl1C (latl13ge$,.·~() be laid is ilnlnateriaI; ffJr t-he 
thing demantled is' tIle gijl of tIle aaiOll; but in fuits 
fOUl1(ling ill Jall1ages, or \\·here you re~cover dalnages for 
311 injury fufiauled, t)r for tIle lofs of a tIling detained, 
~are olUf\. be taken tu infert ~ fum (~fficient to cover the 
del11and: for tllo,ugll. tlle jury ~~gi \-e lefs, they can 
.never gi\-e IDQre than t!le fulJ.) laid jn the declaration, 
tlnlefs under tl1e idea of ·cofts. 

Declaratjol1s, in c~fes of cOlllpl4igt, terminate in this 
~qJe and peculjar· form ~()f words, " and tllerefore he 
" brings his fuit, &c." which was formerly ~leal1t as an 
oJfer to -verify, by witnetres, the caufe of cOtDplaint. 
Againfl: an attorney, the forln is, "and therefore 'he 
" prays reliet~~' .becaufe the declaration is in the nature 

: of a netition •. - .. - . 

l: - At the end of .the declatation are added alto the plain ... 
t~ff's Cl'mlnOn pledges of prpfecntion, which are flOW 

raere names of form', and Inay be fourid any time before 
judgll1cn,t, *" though formerly they ,vere real, and amerce,l 
if the plainti1f failed in his action. 

The 'VJrrallt of attorf'~ey is alfo generally illf-?rtoo at 
tIle foot of tile declaratio.n~ . jn l)urfuance of tile fiattlte, 
which directs, that it be filed by the plaintiff's attorney 
the fame term he de~lares, under penalty of making fa .. 
tisfaC1:ion to tIle party grievecl. t 

If the declaration is grolln(led on any fpecialty, it is 
ufual to a11nex oyer, qr rather a copy of it, thereunto; 
(leaving out the witneifes names,) but tllis is not ol>liga .. 
tory 011 tl1e plaintiff, unlefs tIle defcll(lant .'lemal1ds it, 
311d tllel1 it Inufi: be gralltcd within t\J!O days after j t~lcllgl1 

- it call110t be dema~ded. after a fpecial ilnI)arlance, aD"l tIle 
defcr(d~.nt 

.x. Dyer. 288. La\vs of N. Y. I I felT. ch. 33. Caf. le,,,!
J-Iard\\T. 3 I 5. Bar. 163. I Wilf. 226. 2, Wilf. 142 , 

l Ln\\T$ of N. Y. 10 ftil: ch. 35. fett. S. 
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defendant has, :Jfter it is olltailled, precif(~ly the fame 
tiJne to pleacl as he had wllen it \\pas demanded.-i;: 

The plaintiff Inufi declare before tIle end of tIle next 
term after tllat in which tIle procefs i~ returrlable" or he 
\~ill be non-proffed;t but on fltowing fpt{~ia-l circum
fiances, tl1e court will fonletimes grant farther time to 
declare. It cannot, 110\VeVer, be 11ad \vherc the de
fendant is a prifoner. t 

WIlen the defendallt has employed an attorney, a copy 
of tIle declaration mu~~ -be ferved· on him; y(~t if the de
fendant's attorney refides in the country, it 1T.111fl: be ferv
ed on his agent in to\vn, and if no agent it may be left ill 
tIle office.§ If no attorney is employed:, the declaration 
need only be filed in tIle office, and a~otller mull: alfo be 
filed whether one· be fe·rved or 110r. 

When the declaration is ferved, pt left iu~~e ofFic~ k ~~~ 
fo):- the dd"endant, a coFt of the lule .. !o pls:a.<L ceniAed I ~ 
b· the clerk be al t, a~ u~11' 
i . ot_~d on the dedaratiap; though, by rule of court, II d {..dz 
itfuould feem that it need not be ferved until tour days M. -

before the time· of pleadil1g. 
Whetl the defendant has appeared, o·t filf.-d l)ail, or the 

plaintiff h:ls moved that his appeaTance be entered on his 
undertak·illg, _ the· declaration mufl: be de-livereiI and tiled" 
a~foltltely. But it cannot be fo before appear:lnce or bail, 
as the defendnnt till tl1ell is not ill ";Ol.1rt. ~r Sitill, }lO\V
ever, for the fllce of ex-pediting tIle c3ufe, by relldering 
tIle tirnes of appearillg and 111tading COllcurrellt, the 
I)laintiff may file l~is declaration de bcn-c ejfo, or condi-

tiol1all}~ , 

* I Str. 705. 
t Laws of N°. Y. 10 feff. ch. 3.6. fea.2. Rule S. (~. October 

Terln, 1703. 
t Pre Reg. 32,7. 
§ Rule S. C. Ofrober Term, 1 i iZ. J nnuary Term, I i89. 
II Ocrol)er Terln, 17°3. 
, l~otft, 333. s Tcrln Itep. i 1 '). 
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tjonJlly, at the return of tl1e procefs, ,vitll the: ufual rule 
to plead. 
_ TJlis pra8ice of delivering a declaration conditionally 

is not fnuch ill tlf~ here, lince the reafoll for it can feldQm 
take place, as judgments are not cOqlnl0nly obtained till 
the fubfcquent ~erln, ~ho~gh the tilne for pleading has 
(xpircd. . 

Y ou cannot declare de Dene effi, after the time for ap
pearance is expired,* 

SiJ1Ce error is the lot of m4fl, mifiakes cannot but fr~
quently ar~f~ in the framing of declarations and other 
plead.jllgS. I t is ~herefofe of ilnportance to confider in 
~hat cafes, and upon what terms the court "viII prevent 
~ne {,arty froln takipg advantage of the mifiakes of the 
other, h_y fuffering th~ latter to aillend \vhat is amifs; 
and tl10\lgh this chapter is confined to declarations only, 
)~et \\i·hat is faid Otl tll~ f~pject of am~11~ment will apply 
to oth.er proceedings. '. ~ 

Anlendnlents arc qitller ltcolnrpon law oruy flatute. 
For~er~y all pleadings at tlle bar \vere ore tenus; and, 

even after the caufe \\las at iffue, but before the procee<l
iJlgS '~·ere record~d, tIle plea(ler pad liberty to ;llnend. 
Wherl pleadings 'yere re(111Ced to w~itjng, the faole rule 
~as ollferved with refpeCt ~o them; and it ,vas the general 
~oa:rillJe, at the con~mon law, t~at while the plcaqings 
(:ontinllcd in paper, eitller party migllt amend. 

B~t the ancient fl:r~a:nefs of tlae law would npt' fuffer 
tl1e p~·,oce~dings ~o be altere4 ,,,hen Ollce recorded; and, 
:l judge, who, fwayed by compatIion in favour of a poor 
l!1an, erafcd a record, was fined eight hundred marks. t 
Still- however there were {orne records amendable at 
(~Omln()n law. I. Continuances Illrgl1t be amended. 2. All 
mifiak(es \vere a-tucndable within the very term i~ 

~(o I Bur. 56. Bar. S4.2 • Z Ttfm Rep. 7'Z0. 

1~· 3 111 fl. i 2 • 

whi<.;Il 
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\vhicll the judicial ad: recordt.d ,vas Gone, the rer.ord 
being then efiec ~:ed j:-; r~!l; tr~aft (jf the COllr€. ~'lij~; 

fi,i6Hy fpeaking, is niil the Tule, which is adhered t':'; 
. for, -although the courts are become much Inore liberal 9 

and ,viII allow of anlendments, at any ,ime whi!Jl the fifit 
is depending, though the record be made up -and the le'-om 
he pajl, yet this call only be i~ cafes where the proceed~
ings may be fuppofed to be. in paper; for when on(:e 
they 2re plainly l:1pon record, fo th3t the court Calln{)t 
~lelp feeing that they are (0, they have no authority to 

. give le~ve tc? - ~!.ne~d, except where' allowed by tIle 
ftatute. 

No party, tllcrefore, can withdr4\V 3 demurrer, at:ld 
plead to iifue, after otller iIfues joined in the fame caufe 
Jlave been aCtually tried, and v~rdiCts found witl) Cf)ntiil

gent damages,-
But if a delDurrer be to the declaration, or plez, or 

2VO\\~ry, ,,?here the merits do 110t come itl quefiioI', 
but merely· the forlll of pleading, amendment, before 
judgment pronounced, will be gCllerally perlnitted. on 
paynlent of cofis. 

Alnendment by fia~ute only exte.nd'~ to pleadil1gs on 
record, fo t113t ~vhen tIle proceedirlgs are plaillly upon 
record, and are kl10\Vn to pe fo by tIle court, 110 alnend
l}lents can be made therein, except fuell as are warral1ted 
by the ftatute of :11nendl11ellts. 

By the general purport of ~he flatutc of II fdf. ch.32 • 

fea. I. " tIle judges lnay (as ~vcll after jllJgn1ent, givell 
" upon verdict, con~effioll, ,til (licit or non fUln informatus, 
" as before, UpOll matter of Ja\\' pleaded,) amclld in allY 
" record, procefs, decl~ratiQn, CQUIlt, plea, \varrant of 
"attoflley, writ, panel, or rettlrn, all that \'lllich to 
" them fcenls to be the Inifllrifioll of tIle clerl<, and tllat 
" of OIher officers, in writing a fyllable too much or 
~' tou little." 

But, 
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But, as tIle ahove Cla\lfe only extends to what the! 
judges filay interpret the lllifprifioft of their clerks, and 
ot!ler- officers, mao1r jufi: caufe$ Inight be overthrown" -
for want of fo_rm, and otl)er defeCts not aided hy this 
clanfe, though th~y !night be good in filbftance; \vhere
fore, for tIle further relief of flitors, the falne ft-atUte*' 
enaCts, " that after -verdiCt, judgtn.ent ilia}) be given 
" according to the verdiCt, and the f3me judglnent fIlall 
,t not he reverfed, for any, mifpleading, lack of COiOllf, 

" io.fufficient pleading, or jeofail, any mifrontinual1ce, 
" or difcontitl'llanc·e, or Inifconceiving of procefs, Inif-
" joinil.fg of the iifue, lack of warrant of attorney, of 
" the p''1rty againfl: whom the iHue iliall happen to be 
" tried, t or other negligettce of the patties, their coun-
" fellers, or 3ttornies; nor 1ball it be reverfed for default 
" ill forIn, or lack of form, touching variance from tIle 
" ref~ifier, or other defaults in'-form, in allY writ, origi-
" nal or judicial, count, declaration, plaint, bill, fuit, 
" or denlal1(1, or for want of allY ,vrit, original or judi
"cial, or by reafon of' any itnperfe8: or illftrfficient 
" return of allY fheriff, or otller officer, or for want of 
,., any \"arragt of attorney, or by reafoll0f any Inanner 
" of default in procefs, tlpon or after aid-prayer or 
" voucher: nor iliall it be reveTfed for any variance 
" ill fornl only, betweell the original \vrit or hill, and
" the decl3ration, }Jlaint or demand, or for lack of allY 
" life of a\'ly llcrfon, fo he he proved to be ill life; or 
" lJY reafon that tlle venire, haheas (Orp01ea, or dijlringas 
" is a\v~rdcd to a \vrong officer upon any infufficicnt 
" fuggei1ion; or by reafon that allY of the 13 ill jury., 
" 'Vll i C 11 t r jed tIl e j if u e , is fll j f n aln ed, e it her j n t 11 C 

" cl1rifliall lla111e, tirnalne, or additioll, in allY of tIle 
./ 

• 
'vrlt~ 

.~. Sf.) n. f ",-Ct. 1. 

t 'I~his rctnedics no 0111ifiion, but that the p:1rtY'$ O\\'n neg· 
left in not tlli n g his 0\\'11 \varrant, fuould llot after verdiCt pre.:. 
J\.:di(~ tl~c right of the part)? \\'110 llad l)revailed. 
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~, \vrits or returns, fo it be proved to be tIle t:llllC Inan, 
" who was meant to be returl1ed; or for that t1lcrc is 110 

" return olllny of the faid \\'rits, fo as a panel he returl1c<1 
" and annexed, or for that tIle name of the fheriif, or other 
" officer having return, is not iet to the return, fo that it 
" appears it was returned by them; or tllat the p1aintitf in 
" ejeCl:ment, or other perfonal aCtion, (beillg all infallt) 
" appeared by attorney, and the verdiCt: patfed .for hilD ; 
" nor fhall it be reverfed ;for default in -form, or lack of 
" forln, .or by rcafon that there are no pledges, or but 
:" one pledge to profecute, returned upon the otigitlal \\~rit, 
" or becaufe tile name of the fheriff is llot returned upon 
" the original wrjt, or for default of entering pledges 
" upon any bill, or declaration, or for default of any 
" profert, or for ~·ant of vi ct -armis, arld contrll pll&Cm., 
"or for tIle miftake of 2Ily Dame, fum, day, month 
" or year, in any bill, declacation, OT pleading, being 
" right before, and to which the party might have de
~, nlllrred fpeci311y; nor for want of averment hoc'parat-
~, us efi 1.JfripC4re, -or 'Verifitil,-e per rtcord, or prfJut pattt 
., per YccOtl'd, or for tl13t tllere is no right venue, -fo 3S 

" the jury was tried by a proper jury oflhe COOllty where 
" the action ,vas laid, nor ihall any judgment atter ~er
" di& be reverted for \Vlnt of erlteri11g, t)13£ tllt' perf on 
" againfl: wilonl fllCh jlldgmcnt is gi\·C!l he i,l In''''-''1, 
" or be taki'II, or one he clltcred tor allother; or it is 
til Kyonted, for it is confidtl·ed; nor for that the increafc 
" of cofis, after a verdiCl: ill 30y ac.tivn,. or upon a oon
" fuit in replevin, are llot enterc,I to be at the requefl 
., of tIle party for ,\7110(11 jUllgn1C:flt \,",.lS given, 110r th~t 

" tlle cofis ill allY judgilleill \v)latfocvcr arc llot entered 
" to be l)}~ the cOllfellt of the plaintiff; 1:-ut thJt all ft1Ch 
"olni_ffions, ,·ari:;nces, defctts, atld all other tnJtters 
" of like nature, not being againfl the right of the matter 

" of the fuit, nor whereby the iifue, or trill are altered, 
" Jllall 

• 
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" (11al1 be atl~end~cI, \~·lle"re fuel} judgnlCO( is given, or 
" jhall be rCIlloved l,v \\!rir of c.-ror." 

" 
. AnotlleT teaion~ of tile fame {(attite, ext~nds the he· 

r. ~fit of tIle \vhole, to judgments on confcffion, nil di~it) 
and "an fum informatus. 

" All writs of error, wl1ereill there thalI be any v::lri
(I, ance from the origin31 record, may be amellded agreeable 
,e to fuch record; 300 no judglnellt after verdiCt ilia!! be 
" flayed or reverfed, for any defca: or default, either in 
" forR) l'r tuhflance~ in any bill, writ, original or judi
" ci31, or for anv variance in fueh writs from the decla-

J 

I' ration, t'r other proceedings." t 
This aB: extends to fllits for debts due to the frate, to 

,,?rits of mandamus, and informations in the nature of quo 
WQrTfllltOS, but not to criminal proceedings, IJOr popu
Jar or penal aliions, nor outlawries~t 

We are !10W~ to confider the various parts of judicial 
proceedings, ho ~"', a~d where they are amelldable, and 
,,:hat is matter 01;- form, 3nd what of fubftance. Bv t.1te ., 
above ftatute th,t! general rule iss. that the olifprifions of 
the " clerks, a~ld odler officers of the court, are amend
" ahle in all cafes j and that the miftakes and olniffions 
" of the parties, their counfellors 311d attornies, are 
"amendable, according as tJley are either in form or 
" fubftance ;§" and this \,·iII 3J)pear tllrougllout the 
\\9hole proceedings. And, 

I. Of the ~riginQl u.,-it or hill. The ,vant of an original 
or bill, is aided after 'Jerdicl, or judgment hy default, &c(, 
l.y the ftatute.1l But a b3{\ origitlal is not aided; nor a 

good 

* Sea. 8. 
1· L;:\\9S of N. Y. I I feiT. ch. 32 • feft. s. 
i Ibid. fttt. 10 and 11. Q1JC1-e, \yllethei this l1atute extends 

to an iffile on ,lui tiel "ecc,-d, where the jury affefs damages for 
avo\\'ant ill replevin after llonfllit, or between demandant and 
vOllchee. 

§ 8 Co. J 50. 
1I La\v$ of N - Y. I I fe1f. eh. 32 • Hob. 130, 134, 264, 2,82~ 



OF THE ST ATE OF NE\\r-\"ORK. 97 

go(',l one, \\Thiel) ,toes 11~: w;il':·ant tIle declaration. * TIle 
CO'lrt, hO\vt"ler, are warrant:\u by the fiatute, in amelld ... 
if'~~:',. allY defet:l. in.tlle origillal, ariiillg from tlle Inifprifion 
of t"<te cl~rk, if, .~~)t purfllillg his il1firudions, or froln 
~ ~.; nefcience in f~ '&TI, though not in fubilance. t 

2 ... \lthOUg~l ·,he £ourt c~nnot amend an original writ, 
l~C'~·,~;~ it ilfues out of cl1atl(;; .. ar~t, yet tll.ey can amelld 
me/It pt'tJcejs.t If the defendant has appeared to it.§ or 
3c('f',>ted the declaration, \I he cannot take advantage of 
any' .. rrar or defea in fuch proct~fs. III general the pro
ce(~ may be amended, where there is any thing to amend 
by;, and the court 'will perlnit the plaintiff to file a 
ne\v I ~~l!, for the purpofe of making fuch amendment, •• 
the tirrle of {ilil\g ,yllich will not he inquired into. t t 
No error can be affigrted on meflle procefs,!t and the 
defendant cannot have oyer of the capias, (0 as to plead 
it in abatement. §§ 

3, In the ple.:ldingJ~ Here the tlatute abovementioned II II 
p~ovides, tllat no perfOi1: iliaI) be prejudiced by the all

cient terms or forms of pleaders, fo that the Inatter of 
tIle attion be fully tl1o\ved '11 the writ, declaration and. 
pleadings. The defign of tllis is, -that- if the gijl of tIle 
aCtion is fubfiantially alleged, any infufficiency, as to 
forln. il1all be CllrC(l. But tIle 0111iffion pf \\yhate,,·cr is . , , 

effential to the g&1f of th\! attion, cannot be cured by 
verdiCt: thefe arc fuell fubt1alltial (;lets, lS mull be laid 
wit11 certaillty, allll il1 propel' tlll1e al~d place, fo tlllt the 
defendant may traverfe them diilincUy if he plclfcs; 

P bu, 

.x- 5 Co. 37. Cro. Eliz. 722 , I Sid. 84-
'J 8 Co. 159- Bar. 10, 16, 22. 

! 3 Wilf. 454· 2 Bla. Rei)· 9 18• 
§ I Str. 155. Bar. 163,167,415- . 
II 2 Str. 1°72 • Wright v. Willes, M. 2 I Geo. 3. 
~ I 1~erlll. ReI)' 782, 
** ~:z, Str. I 15 1, 1162, 12i 1_ 1. Wilf. 104, 17 I. 1 Str. SS3. 
t·,- Ibid. ~.~ 3 Will: 434. 
t\~ \\'"'f "'I ~ ,~ :s ~ ~, L. f 434- , ; I ut: t..-l. 5· 
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but fuch parts of a declaration as cannot make a fubilart ~ 
tive itfue, 1hall be intended after verdiCl:. As the p)ain~ 
riff's action Illuft hav~ all e1fel'ltials necetfary to mainta::n 
it, fa the d~fendallt'! bJr mufl: be elfentially good; an.', 
if the gijl .of the bar be .b~d, it cannot be cured 1-\ ~~ 
verdiCt for the defendant; but, if it is found for tile 
plaintiff, he roufr have judgmetlt, either for tll~ l?adne fs, 
or the falfehood of the bar;* but, if It be ltld ·only in 
form, :1 verdiil: will cure it;t 2nd, if th~ J."YI be tr3-
verled, all collJte-ral c.ircumftallces ,viii be adlllitted after 
ierdiCl.t 

'rhe declaration may be amended &it any time ,~fore or 
after jt~(lgment, by a rig!lt bill, the time of filing which 
tIle court will not inquire into.§ . 

If an ilfue be on a point, that is impoflible in the tllb ... 
fiance au-d nature of the thingt it is not tured by verdiB:; 
but if it be only impoffitlle in maDner and form, aver ... 
dia wiil cure.it.1i 

4- judgments. The court will make no amendment 
to· defeat -a judgment, . the fi:3tute allo,ving amendments 

. in affirnlance only. 
TIle ju{lgment is amend3ble, from any otller P3rt of 

tllC record, \vhen tllerc is any thing on record to fet it 
right. ~ 

It is a general rule, that, tllOUgh the court will mak~ 
atnerdtnents in favor of judgments, yet if a \vrit of 
error be brought, the defelldant in error 111al1 pay all the 
coils of tIle writ of error; becaufe, till the record was 
amen(leo, tIle l)laintiff in error had fllfficient reafon to 
bril1g tIle ,,'rit; but if he proceeded to rcvcrfe the judg-

'* 2 ero. 2. 77- Cro .. Eli:z;. 778• 
t 1. Cro. 435. 
! Z Co. 44. 
§ 2 S tr _ I 1 5 I, t 162. 

!I 4 l~o_ 3 I. HoI). lIZ. l\foor, 869-
~1 8 (;0. 162. 2 Ro. Rep. 253, 254. 

nle"11 t., 
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l1lent, on allY other err4)r, tIlell tile defendant illall not 
pay co~ fl)T his amendrnents. 

s. JUlY proct[s. If there be a blank left f!)r the county 
to the ilieriif, \vhereof L~e \vrit fuould be :lwar(led, yet 
it ,viiI be ~Illended, bcc311fe it cannot be 3\\parded to the 
iberilf of ~ny other COUllt)T ; * but, if -there were a local 
plea into another COllntv, fo that there are two cottnties 
inentioned in the pleadings, there the blank cannot be 
amended,t 
. If the number of the qnalifications of the jury be· 
omitted, it f~ems it Inay he amended~ by the particular 
number of the qualifications, in each roll, which is 
direCl:ed l)y tIle la\v in all cafes.t 

The 3\,,"ard of tIle venire muft be to a day in tile f2tne 
term, or ill the next ternl, but it muA: be in term, othPf
wife it is erroneous, becaufe this. is not fuch a difcontillU-
ance 4S is aided hy verdia:.~ _ 

If a 'Vcnire be of the fame 38:ion, and bet\\~een tl1e 
fame parties! all other faults \\·ill b~ amended, hut where 

- - - - _ - _1-1" 
.u\~»- It IS InCU1~ti~~"-

. In ejectment, ,,-here the 'l,'it:ir~ was de placit, tran/-
grrjfi()7fe, omitting tjel'1icme ji,.mte, the court held it (0 be 
ill, becaufe it ,,·3S not in tile fame aCtion.ff ~ 

T~rms of amending. The general t(:rlDS of amendme~.1t. 
are upon payment of coils, Of, in j1me cafes, giving an 
lIDI)lrlance. -

Plaintiff, Ilowever, mav anlend his declaratioll, in 
; 

lnatter of [orIn, after gener:ll iifue pleaded, and 11cfofe-
entry, withom paying cons, or giving :\11 imparlance; 
but if ill Illatter of fubf!:ance, he nltlfi Pl}'" co!ts, or give 
:.!l impar)auce at defc;nd;mt's election. 
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In all cafes of amendn1ent after plea p)elded, defendant 
has I iberl y to plead de 110~'O, and has t\\·enty dlYS allowed 
for that purpofe. - ~·Ilen the rule to plead is entered of 
the fame tCTln the an1cndlnellt is 111adc, though before 
fuell amendmetl~, it is fuffil;ient, t other\vife a ne-w rule 
to plead muCt be entered.t 

Amendments mutl be made by motion io_ court, of 
whicll notice may ~ P l!iven t or a rllie to 1how caufe 
obtaineo. . 
. Tho~gh- feveral parts of tile foregoing relate to other 
proceedil1gs hcfides declarations, it was thought mo~ 
proper to reduce the whole doarine of amendments and 
jC0fails uQder one lIe ad, 

CHi\PTER "~II. 

Of 'I'imc f()r Pleading and Imparlanas. 

THE plaintiff having declart'd, the defendaflt is al .. 
lowed a certaill tjtne to prepare for llis defence, and that 
either withollt or \\9ith all itIlparlancc. 

\v· ithou~ nn ltnparlatlce, the tlefcl1dant mllfl: plead 
\vitllin twenty AyS after fcrvicc of tlle declaraticIl ,vitll 
tl1c llllc; but as this declaratioll is gCllerally delivered ill 
vacation, the ~\."fcl1dant Ilas till tl1c fubfcqtlcnt terln tC) 

plead. 

* I Str. i05. 
t z Salk. 5 I 7 · 
~ 2, Bur. 660. DOl.lg. 7 I. Bla. Rtl)' i 84. Bar. 2. 38. 

1111-
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Imparlance is faid to~, when the court giv~s a party 
leave to anf,,'er at another time, without the affent of 
the other party;~ and, in this fenfe, it fignifies time to 
reply, rejoin, furrejoin, &c. But the more common 
lignification is time to plead; t and it is ei[h~r general,i 
",itt!out faving to tile defendant any exceptioll, and is 
nlways to :another term;§ or jpec;a/, which is f01Dctimes 
to another day in the fame term, n with a raving of all 
exceptions to the writ, bill, or countt or of all excep
tions whatfoever, which latter is called a ge"eTal Jpecifil 
imparlance. The general imparl~nce is of courfe where 
the defendant is not bound to plead the f~me term; -but a 
fpecial imparlance is not allowed, without leave of the 
court. 

After a gener31 imparlance, it is held that tl1e defendant 
.cannot plead in bar to tIle aCtion; atller pleas tboul,l there
fore, ftrialy fpeaki~g, be pleaded witlliu the twenty days. 

After· afpecial Imparlance, the defendant may plead 
in abatement, ~ though not to the jurifdiCtion of the conrt. 
_ Where the defendant pleaded a mifnomer in ~batetnent 
after an imparlance, which was entered thus: "And 
,., A. B.· who was arrefted by the name of A. C. comes, 
" &c." the court held this to be ~:lntamount to a [peeial 
imparlance. ** After a general fpecial imparlance the 
defendant ~ay not only plead in abateInent of the lvrit, 
bill or CO\lnt, but 31fo p,-;vi/cg-c, t t whicll is a pIca to the 
perfon of tIle defendant, affeCting the jurifdiCtion of the 
court.it But 11C C:lllnot plead a tender, and tout temJ~.i 

priJi 

* Com. Dig. tit. Pleader, D. I. 

t z Mod. 62. 2, Show. 310• Barnes 346. 
:. Hardr. 36 5. 1 LutW.46. 12 Mod. 529, 3 Bla. Com. 301. 
§ 6 l\fod. 28. 
Ii 6 l\'Iod. 8. 10 Mod. 127. 
~r I L1.1tW. 6. . 
.)(. * I Bla. ReI)' 5 I. I Wilf. 26 I. 
·tt I Lut\v. 46. I Lev. 54-, 
~ t S ~f od · 3 5 5 • 
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priJi after any killd of imparlance ;;r: for, hy craving 
time, he adnli(s Ile is not rC3dy, ao(1 fo faltifies Ilis plea. 
A tellder mufi therefore be pleaded before imparlance; 
thQugh, 'Ul1on morioll, tl1e court will permit it to he 
pleaded :.~ of the preceding terln. t 

If the defendant plead in abatenlent. after a general 
ilnparlance; to the jurifdi8:iol1 of the court~ after a fpe.,
cial impariaore;- or a tender after any kin{lof imparlal1ce 
the plaintiJf may demur,t or allege the imp3rlance in 
his replication by way of eftoppel;§ but, if he reply to 
the fpeciaJ matter of the ple~ the fault is cured. K 

It is lifuai to plead within the time limited by the 
conrfe of the court, . hut where tIle defendant )\3S rcafon
able caufe of delay for 110t putting in his plea, the. court 
,\\~jll, upon motion, grant time; this 110wever, is. e~ gra
Ii., and ufually done upon terms, \J"jz,. pleading ifi'uably, 
and takillg iliort notice of trial, or inq.uiry; and lvhere 
the· defendant" is .o:ecutar or adminii.fator, ]~. lJIufi: 
undertake not to plead. any judgment obtained againft 
bill\, fince his time fur pleading w~s out;"- forotherwife 
he migltt confels judgments in the meantime, and plead 
lilem in bar to the plaintitf's demand. 

An inuable plea is a plea in cllief to the merits, *~ 
upon ,,"hich the plainti.ff .11ay take iffue and go to trj~l. tt 
Therefore a plea ill abatelnellt is not an jffuable plea,!! 
nor a falfe pIca for dela~" ,§§ or other plea v.rhich does not 

go 

;r. 4 Ba.Abr. 28. Sty. P. R. ~65. ~. Lit. P. R. 3i. I Sid. 365-
2 l\fod. 6z. z Salk. 6~z. I L. R~ty. 254. Cart!l. 4 I 3, 4 I 4· I 

Lut\v. Z38, 239. b\lt ftc l)yer 300• -

t ~arnes 343, 35 1, 355, 35i, 35Ch 361 , 362• 
; Sty.P.R., 465. Gr\.:~ll v. Simlnifier, Ii. 2j Ceo.;. 

-§ 1 LtltW. 2,3-
II I "ent. 2 36. 
~ 8 l\fod. 308& and fee 1. Buifi. 122, 1 Z 3. 
** Barnes 263. 
t·t 2 Bur. j82. 
~t I J311r. 59- Bar. 263. 
§§ I Bll. Rep. 3i6• 
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go to tl1e merits. ~ But a plea of tender hlS been, deemed 
an iffuablc pIca, t and 41fo a plea of tIle. fiatute of limita
tiOJ1S,! or tl1at a bail-Ilolld was taken for eafe a~(l favor.§ 
As to delnurrcrs, ~here is :1 ,1i.fiiI1tl:ioJl bet\veen a real and 
fair demurrer, and· a demurrer without good caufe. n 
The former is an iffuable plea, and within the Ineaning 
of the rule:'J the latter is not, but only an ~l\1afion of 
it.·* Shirt t:ftice if trial, in COUl1try eaufes, mull: he 
given at leaR: four daya before the ~opeliing of tite circuit 
court, one day inclufive a~d the otl1er exclufivc!. tt In 
town caufes two (lays notice feems to be fuflicient itt 
but it is ufdnl to give as much ~ore, as 1;ime will 
admit. The defendant, Ilowever, is not pref;luJed by 
thefe terms, frorb delnurring to the repli~atiorl) if there 
be good caufe.~§ 

Where tile defendant is 'Ullder a rule to ple-ad i{fu~~Iy, 
and plea.ds.a pleat which i~ not ifi"uablet the plaintiff may 
confider it 3S a mere nullity, and mote for judgment: If R 
:lnd :wbe"~e feveraI. pleas ate pleaded, one of ,~hicll is na~ 
jIfuable,· it will vitiate all the others. ~ ~ But where it is 
doubtful, whether the plea be iffuablc or n~t, tlle bet
ter way is to move the CO\11t to fet it allde. *** 

... Valle v. Gardiner, H. 24 Geo. 3. Gillett and Ridl~~, c. B. 
t_ I Bur. 59. Barlles 263- " : 
t" 3 Term Rep. 124. 2 Term Rep. 390, n;ntrt1. 
§ I Bur. 60S. 
11 3 Bur. i 788, I j89-
~ 2 Str. 1185. 
*~ SlY. Rep. 8S. 
·~t 3 Tentt Rep. 660_ 
;t Pre Reg. ~90. 
§§ ~ Str. 1185-
1tH Valle v. Gardiner, H. 24 Ceo. 3-
~~ 3 Term ReI)· 305. 
-'t*~ I Burt 59- : Term Rep. 390 • 

Cl-!APTER 
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CHAPTER VIII. 

Of paying Money imo Couri. 

I F the defendant has 3Clually tendered the mone~', or 
if the difpute be only about the quantum of the debt due, 
and the defendallt acknowleges fome money is o\ving, 
this fum muft he paid into court at this flage of the pro
ceedings, before plea pleaded. If on a tender, it is done 
without a rule, and without coils-; but in the latter cafe 
there muft be a rule with colls. 
_ On a tender, the defendant might always have dcnc 
-this, but, ~s in fome cafes, he Dlight have never had it 
in llis power to te~der, or, ifhe had, cO\lld not prove it; 
and, as in others, the opportunity W~ omitted, this prac
tice was introduced, to give the def~ndant an opportuni
ty of fatisfyin-g tIle debt, for which the aCtion was com
menced, and to Cave himfelf from farther coils. 

1'hough, in gelleral, this fhould be done before p1ea, 
yet the courts h.ave permitted the p~yment of money jnto 
court, ;tfter iffue joined, where the plaintiff has not loft a 
trial, and upon agreeing to take alort notice of trial, if tile 
plaintiff ,viiI proceed. =It 

As to tIle aB:ions, in which money may be paid into 
court~ it ITJay be obfelv·ed, that it n~ay be done, where\~er 
tl1e damages are la'lally afcertatned, or capable of being 
fo by calculation; witho\lt leaving 3l1y thing to tIle dif
cretion of tIle jury. t ThllS, it n1ay be paid into court on 
actions on tIle cafe; upon il1dcbitatzis aJTumpjit, where tll~re 
is a quantum meruit;t debt for rent,§ replevin, where the 
defelldant avows tor rellt in arrear; it ill covenant for pay
n1ent of rent, or \vl1ere tIle iUlD is afcertained j' trover 

.)Eo Str. 1276. 
§ .Salk. 596. 

t z Bur. 1220. 

II Salk. 59~· 

for 

t St~ .. 576. 
~ Salk. 299-
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for monies numberc(I or in a bJg,1l': or for a fpedfi~ 
chlttel of 311 aicertlilled ql13ntit~· all() qt131itYt and un
attended wlth 3DV circuRlllanccs that can enhariCc the 

J 

dlmages above t};e true value, yet tIle real 30d afccnained 
,·alue muG he the role me:ifure of dainagcs; hur, in 
tro\·~r, the eli·ort muil be IBoved 011 ~l fpcci31 affidaTit of 
the fad. In debt on bol,d. with condition to be void on 
payment of a leffer fum, the defendant may, :It any rime 
pending the aClioD!t bring into conn :ill the principal 
and intereft due, toge~her with the eofis, which fhall be 
taken to be a full fatisfaB:ion for the bond7 and tbe court 
fhaJl difcharge the defefidant. t ~lhere the bood bas 
been taken to fecure the pavm~nt of money by infb}
ments, on aCiion brought for the penalty on non-pay
ment of onc, the court have given leare to pay the mo
ney in 3rrear and coas, fulfer-iog .the plajntilf to Ggn a 
judgment, as a -~oIla:eral fecurity t tbougll not to iiru~ 
execution until the ethe-r payment$ bacon~ doe;t but 
there ·are contraliaory mthorities on this head. § 

I.louey canDot be paid ioto court in aD aCtion for con-
fequeniial tb'nag~ ~ tr-e,fp2(" !~r- th~ mefne profits in 
eje8ment; debt upon 0004 ~on8itioneJ to a IherifF for 
the good be)laviour of his deputy; upon a bond fo:- the 
peri9rmance of ~ collateral agrec-ment; upon a counter 
bond; covenant tor not dQing repairs; debe for goods fold. 
trefpafs ·{or taking goods j replevin, e"cept for '-ellt. 

If there are fevcral counts, the defendant may pay in 
on fome, and plead to ot!lers, U but not demur' to the 
13tter. 

~ In 

-* 6 Bur. 1.864-
t La\vs of N. Y. I I relf. ch.46. fea.6. 
... S ~ 2. te. 957. 
§ Str. 51 5. Bul. N. p~ 168. Co. Lit. 47, b. but fee I Wili. 

io. ~Str.8I4· 3 Bur. J3i4. 
Ii 2. Bar. 23 2 • 

~i I Bar. 48. 
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III order to pay money into court, a rllotion nlUn be 
Inade, and a rule tllcreupon is granted, that defendant 
11ave leave to br il1g into court tile fum he means to pay 
in, ~fcertajning it; 311d that if the plaintiff accept it as a 
full fatisfaClion, together with the cofts thitherto incur
red, then all further proc~edings to he t1:ay~d; but if he 
does not accept it in full, then fo mach to be ftruck Oilt 

of his declaration; and if, upon the tria1f more is fouud 
due to 11im than is paid in, he {hall recover cofis; jf 

110t, that he fhall pay cofts to the defend:ant. 
The defendant muft then pay the money to t~e clerk, 

and ferve a certified copy of his rule on the plaintiff, who 
proceeds afterwards at his peril J but, -if Ile acquiefce, he 
mutt give notice to the defelldant's attorney of the time 
of taxing, and tIle judge, -.:apon the taxation, will mark 
the amount. The plaintiff, however; if he proceeds, 
may take the money out of court (by producing to the 
clerk the crrtined- copy of the rule fer,:~d on him) in part 
of his demand, and go to trial for the refidue, but at the 
hazard of a nonfuit with cons, if he recovers no more. 

If_ ~t}le plaintiff proceed on the rule, and t~1e cofts ar~ 
not paid when taxed, he man give notice of trialt arid 
take a verdiCt for fix-pence, Wllich carries cofts •• 

• 
Theft. may happen a cafe in which money may be 

p3id_ into court without cofts; as, where plai~ltiff kept 
out of the way to prevent a tender, the court will orde'r 
it without cofts. t 

On a plea of tender, the clerk marks a receipt for the 
fUln paid in on tIle Inargill of the pie:!, a copy whereof 
mufi be ferved ~ith the plea: If the plaintiff takes i{fue 
on the tender only, he mufi: not take the money out of 
court, and, if fuch ifflle be found againfl: 11im, he will 
be barred of his aCtion; but if he has pleaded the general 

* z Str. IZ20. 

t I Bur .. 5i l • 

ifi'lle" 
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iffue, he may take the money Ollt of court, and ju(lg
rnent is thereon given for the defendant to go qllit as to 
the plea of tender, an(l he proceeds on fuell general iifue 
for the remainder. '* 

; . 

CHAPTER IX. 

Of Pleas. 

A Plea is the defendant's anfwer to the plaintHf's de~ 
claration, fhowing caufe why- he lhould riot fucceed iQ. 
tIle aCtion, either for want of- form, or fubflance. 

Before we difc~fs tIle na~rc ~~d kinds of pleas, it will 
be proper to fay ~ few words on the fubject: of definct. 
This, i~ its true legal fcn~e, figni6.~s, not :1 juft;fication, 
proteCtion, or guard, wt;ich is' now the popular accepta
tion of the word, but merely 3n oppofing or denial of 
the truth, or validity of the complaint. A general de
fence, or deni~l, is not prudent ill ~very ~tuation, fil1ce 
thereby the propriety of th~ writ, the competency of tIle 
plaint~fF, and the cognizance of the co~rt is allowed. 
An ~rdinary f!lll d~fence is, " that tIle defendant C0mes 
" and defends the wrong 311dinjury when, &c." This 
is ured in cafe, anlluity, 'confpiracy, co\ycnant, debt, alld 
detinue. So, in ~jealn.ent and trefpafs; but in tllefe Iaft 
cafes, infieadof wrong, you fay force. Formerly defence 
'\\'as lleld fo effentiaI, that nc, lliea was adlniffihle \vithout 
it,t fllld even no\v, if infift~d UpOll, t}lis is law;t yet 

by 

* L. Ray. 7i 4· 
·t Roll. 736. Yelv. 210. J4UtW. 89,1592.3 Leoll. 38Z,. Salk .• ,. 

Z 1 7. Z I.J. Ray. lOS 2 • 

t I~. Ray. I 1 7 · 



by f~y·jog the defendant (,tnts on1y, it is fufficient, tOr 
that fho\\-s his appelrailce. * The full defence, from the 
word:; 'Uthm, &c. meaning when and where the C{lUtt 

iliall confider, implies that the defendallt is re3d~~ .to fuh
Init to the jurif(litlioll and judgment of the court, and . 
tllat he is ready to appear :lnd defent{ himfelf aga;nft 
the plaintiFs cllarg"e, at tueti time ahd place as the court 
{hall think proper. But the &c. :tlfo iOlpiies, in addition 
to the above, "and the damages, and wh3tfoever e)fe 
" he ought to defelld." By damages it is admitted, that 
the plaintiff is able to fue for danlages; and, by the re
mainder, the jurifdiCl:i6n of the ccurt is eflablithed. It 
is to be noted, that \vhere the defendant pleads ill ab~te-
ment, it is proper to make only what is called alu:Jif-de
fence, uung the words,'~ ~omes.and defends the _wrons,'l 
without 3;11y mo'-e ;a~d then he only makc~ himfelf a 
part}~, 'vitpo~t ~ny a~~iffion". 

Afrer th-efe few ·obfervations 01\ (lefence, tIle next . ) ., ~ - - . 

point t{) be ·cohflder~d ~s wh~t plea, it is llroper to put~ft to 

the declaration; and this ,viII be heft tnO\Vll bv confi-
. . • . .J. 

dering tIle various natures alld fpe<?ies. of pleas. They 
are commonly divided illtO thofc of -abatement and thofc 

. J • 

of har . 
. Abatement fignifiesa plea, by whi'ch the defendant 

pra)Ys that the plailltiff-'s Iuit may abate, on aCCOJlllt of 
fOllle itlfufliciel1C}" of t]lC matter, or a\l \lncertllinty o'f 

the allegatioll, a \"arilnce in. tIle p.rocecdiilgs, and for 
.ma~y otl~er ~aufcs, \vhich \\till be :lfterwards more plr-
ticubrly JhoWJl.·· . . 

T~e o~dcr of pleas in abatemetlt is, I. to tIle jurif
di8ion of the COllrt; 2. to the Ilerfon; 3. to tIle count 
or dccIarat~on; 4. to the writ, hill, or plaint; :md, 5. 
to the aCtion of the \vrit, &c. If tllis order he infringed, 
tIle defclldant will lofe the adval1t3gc of \vllat h~ }lad an 
anterior rigllt to ; for, by tllis oroer, eacll fubfcquenr 

, 
Jllca 



OF TilE STATE OF NEW-..... ()IlK. 10<) 

plea admits the form~r: or when-he pleatb to the perfon 
of the plaintiff, by tl13t he atknowlcges the juri'tiaioo 
of the court i * for it wOuM k nugatory to plead any 
thing in tlta' coun'~ under whof~ jurifd5d:ion it nevet 
was cOgni~"~;}le. When h~ pleads tf) the couiit~ lIe al
lows that the pbintiif is ahle to come into that court to 

implead him; but, in ple:td!ng til the CO\10t, he does not 
admit the writ to be good: ytt, if the count he vicious, 
the ,vrit ~ cODfeftuently deflroyed; for, though the writ 
may in itfelf be good, it is not propelly pu-rfned, if the 
count be b~d. 'V~D he pleads to tbe writ, he the~ 
admits the form of the· count. beeaufe the writ precedes 
the count. But, if tile count is in aDY f\lbll~nce vari
an4 the defendant may fhow it in arrtft ofj~mtnt» It
a mall pleads to the allj~1J of th~ writ, he allows the fuf
ficieucy of both writ and count. 
• I. Pleas to tbe jllrift!!-.¥iOll are, wbete the def.:odant 
~enies th~ aathority of the coun to take cOgnizance of 
theaCtioa; as in fuits wh~ the federal ~o\irt ~ the pro
per excluiive tribunal, which is the only cafe where 
~hisplea can he made in the fuprelne court, as it h3S 

general jurifdiClion th~oughout Lite fiate in all otller 
intlaoces;- for, thong!} c3tlfes ougbt I~Jt to be b~ought ill 
it under a certain ~alue, yet, if they are, it ollly atteas 
~he plai!,tij{ as to coils. -This plea mull be in pr~per 
perfon, for pleadillg hy attorney implies leave Gf the courr, 
'vh~h acknowieges its jur-ifdiaion. It mull ~ikcwife 
~ with a half defence. l'h·e cOilclufinn is, "judgolellt 
" whether the court ,,-ill take cogni7.ance.'J 

2. Plea to the frrfon arifes f"-roln tlie inCapal'!ry of tIle 
plaintiff to COmnle!lCe or cOlltinue l,is fuit, or frolll the 
privilege of tile dcfendal11 (0 be llled in (flat court. or ill 
that mallller. A ~ (0 the perfon of' tIle piaintitf, out
lawry is one difability, "'hich ID:ly be plead~d in lhatc-

ment: 

··It Co. Lit. 30S. Hob. jI. Latch. li8. 5 ~fod. 146. 
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ment:* and, where the aaion is joint, the outla\vry of· 
one of the plaintiffs abates the a8ion of both. t But the 
outlawrv fl10uld be completed and recorded, for the 
pIca limon frate, "as appears by the record."! This dif
ability is only pleadahlewhcn the plaintifffues in his own 
right; fc. if he fues in that of another, who is fllffi-. 
cielltly ahle, 'he {lands precifely in the fitu:ltion of that 
other.§· The plaintiff iliall 110t be difabled, in a \vrit of 

· error, to ·reverfe an 'outla wry, by plea of the {arne out
lawry, or of any other; n ;or, if one was a bar to ano ... 
mer, he could not reverfe allY at all, thougll erroneous. 
In forne cafes, outlawry may be pleaded in bar, as well'as 
in :lbatement; as that tIle plaintiff wag outlawed for felo
ny, ~ hec-aufe all his property is forfeited to the £late. 
Though tIle plaintiff replies nul tiel record to this plea, 
and, hefor~ the d3y givell the defendant to bring in the 
record, remOVei it by writ of err9r, fo t11Jt the defendant 
mull ,-fail , not\vithfianding the iffue is of faa, there ,filall 
be judgment refpondeas oufler; for the plea was true at 
tile time of pleading it. ** It mufr in the plea be averred, 
that the plaintiff is the fame perron, or faitl th~t the 
aforefaid plaintiff was outlawed.tt Another ground is 
the plaintiff~s alienage, in a real or Inixed attion;- or 
being an alien enelny in 3 perfonll a¢tion, or quare c/au-: 
fum/regit: but ill the latter cafe, it mufl: be a\7erred that 
he is fo, and that he was born at fuch a place, ""under the 
allegial1ce of fuch a prince, who is an enemy to the peo
ple of tll~ U~ited States. "[his Inay 31fo be-pleaded in 
bar to the aCtion,tt. but againfl: an alien/rimd it mufl: be: 

'* I . , ... llt\\' t 15 1 3. 
t (;0. Ijt. 128. Dyer 22~. 
~ 3 I.4ev. 29· 
§ Dott. Plac. 390. Co. l..;it. 128. 

II Co. ljt. 128. Dolt. Plac. 396. 
. ~ Co. Lit. 12 3- TJoct. Plac. 395. 

-k- * O\\'Cll 22. 
++ C ]. ... (" ..... 0 .. ..lIt. 12l). i . O. 1. 

. 
In 
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in abatement: ~ :In(\ an alien, \~·hetl1er fricntl or enemy, 
can Inaintaill an attion as 311 executor or 3cllnillitlrator. t 
Being attainted of high treafon, or felony, t is al(o a plea 
to tIle perf 011 of the plaintiff; tllough, if tIle caoff~ of 
ad:ion is forf~ited by the attainder, it may be pleaded in 
bar. § It °Dlay alfo be pleaded to the plaintiff, tllat Gle 
is feme covert) If or that {he is the \vife of the defeudant,1f 
and in aCtion by haron and feme, it may be pleaded .file 
was not· covert WIlen tIle writ iffued; ~* or" that they 
never were married.tt. But it is DO plea if the I)uiliand 
be baniihed, or .hatll abjured the realm.tt TIle aCtion 
is alfo abateable if another who ought to join is not nam
'ed, as a joillt-tenant, §§ tenant in common,1I11 ba,'on and 

'feme, joint contraCtors, "r joint obligors, •• * jOil1t part~ 
ners,ttt· or executors ;ttt but this muG be pleade(l in 
abatelnent, and not in bar ,§§§ and cannot be given in evi
'dence.1l "II If feveral- join when ()oe :ooly o~gllt to fwe, it 
may be pleaded in abatement, ~ ~ -U and the like, if tllere is 

.80 fuch perfonas the plaintiff in rerum natur~, ilor any 
of 

* Co. Lit. 130. ... 
. t Molloy. 370 • ero. Eliz. 693. Moor -4-3 I • 

+ C L e
. + o. 'It. 132. 

§ Bro. Vade Mecum 252. 

:1 Co. Lit.' I 3 z. 
1f I Brownl. Ent. 63-
** Thel. Dig. lib. 1 I. cap.2. fea. S. 
tt Show. 50. 
++ C Le ++ o. It. I 32. 
§§ Co. Lit. 189' 
Uti Co. Lit. 198. 
~~ Thel. Dig. lib. I I. cap. 47. feet. !Z. 

*** 1 Sid. 238, 24-0. I Vent. 34. 
ttt Show_ 189- Lut\v. 1493 0 2. Lev. 188, 228. S;,llk. 4r44, 

-contra. 
:tt Aft. Ent. I I • 

§§§ Sho,v. 189· 3 Lev. 190. Cartll. 170. 
tiltH 18.a1k. 290 • 2 Lev. I I 3. 4 Mod. lSI. 
~'J~' Cro. Eliz. 143. 1 Leo. 31 5. -
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(If thCJ11, ~ or that one of tIle defendants is Dot fa; t hut 
it muft he ple:iclcd, that no fueh perfon {fin" wes;ll rcT'llm 

_«11"'-".! This plea (If the plaintiff's incapacity muO: 
Olllit tIle 'I &c.~' in the d=f~nce, tor the rcafQD given 
above, and concludes with. "praying judgmeJit whether 
" be ilia" be anfwercd j" but if it is, whether be Oltght 
t~ anf,,·er, it will be jil.\ In thefe pIcas mu{\ alfo be 
laid a veou'!. 

If (he !lcfendant i~ privileged, it may be pleaded in 
abatemem; rhough, in geeanl, where this .. ay be clone, 
the courts will interpofc in ~ f~mary way, and direB: 
the proceedings to ~ flayed. A plea mat tbe defendant 
was attending tbe court as a {nitor, ()(" as a witilefs, and 
during thit time was Cued, .ah#tes me aCtion. Tbfi pri
vilege of ofticers or attomies of the court, may likewifc 
be pleaded in this mallRCr, \V~ere the privilege is allow .. 
able; but this is not the cafe in real atlioDs.!: So maya).. 
fo be pieaded, as to the penon of the defeDd..~, d13t 8M 
was under covertarc,' -or was jointly Q)llcer~ed with 
others.·· 

3 and 4. Pleas. to the COURt and writ are for mif.· 
takes in the name, or the addition, or other w~nt of form, 
or for :1 variance bet\.veen the ·,,¥rit and count, or ~tween 
eitller of thenl and tile fpecialty. 

As to the mifiake of the name, or a mifo0"'", jf the 
chriftian name be wholly Iniftaken, it is fa~l; for ~here 
is a repugnancy that a man ihould he b~ptjfed by two 
finglc names: though he may be chriftened witll what 
are commonly illtended feveral names, yet the law 

* Bro. Abr. tit. Brief, 25. 
t Bend. 196. 
t Bro. Iii. Brief, 25, 70 • 

§ 5 Mod. 144· 
" I Saund. 67. 
~ 1.4utw. 23" 
·x·* Lutw. Sq6. 

tI 
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confiders them as 011C and itllcllJrabJe, in :l plClJil1g. ~ 
.;\ mitlakc in the Jetter of a firnalne is alnrl~(l.lblc. t If 
t\yO names are i.) original deri\9:ltion the f'!I!le, :lnd 3re 
takell promifcuoufly tIle fanle in common l1fe, thOtlgh 
they ditfcr in found, )'et tllere is 110 \'lriance; :t~ Piets 
Griffith hroltghr 3tl olldita qucrela, an<) olltl:!"·ry pleaded 
by the name of Peter Griffith, ,,-as allo\\'cll.! But there 
is a fl3btlantial ~~riance in fOlInd. and origil131 :tlld corfl
mon ufe, that is not amend3hle; as if a m3ft ,leclare ag:tinft 
Agnes, and the real n31ne is Ann.§ TIle J13Int,~ of cor
pOf3tiocs muft be ~x3aly as their charter gives them. 
The defendlot muft not only plead !hat he was b3ptife f! 
by fltch a nanlC, but that he \~·as kno\vn by it n at the 
tilJle of the writ.-and he mull add the place where he W3! 

baptifed., He mull not (31, " c·ome.sthe aforefaiJ W. 
ce D." for by the :tforefaid, he atlmits tl1at his name is 
Hated right,.. If the defend3nt's name is explained by a. 
wrong lIiias,-- he m3Y pl~ad this in abatemellt. Olle 
defendant 1h311 not plead the -m!{n;mer of another.tt 
This mull be pleaded in pr'l1pria ptrfona.tt 

It is bad if the defendant's addition is inferted wrong; 
but this is only necefi'ary \vhere the aCtion is by original. 

The count and the writ may be pleaded to tor infuffi
ciency, as that tIle a,9:ion is not proper, beillg caft~ 
",hen it ought to ha\ge been account; §§ or that no caufe of 
aCtion is in~urre(~ as fuit brought before c3ufe of aCtion, If R 
or for a variance between the count aDd tile \\·rit,~-J or, 

~ ill 

* Cro.Jac. 558, 640. O\ven 107. Dyer !l79. 
t I Bulf. 216. 

t ero. Jac. 42 5. 2 Roll. Abr. 136. 
§ ero. Jac. 43;. 
II Skin. 620. ~ I Salk. 6. 
** Lutw. 10. 1 SllOW. 394. 
ft Lut\v. 36. :t Ibid. I I. 

§§ Reg. PhlC. 29 3 ~ 
Iii! 2, Lev. 197· Bend. pl. 9~. Hob. Tq91 ~+5. 
fI~ Reg. Plac. ']. 7i· 
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in fhort, for an)~ defea in words, fortn or fubftance; ag 
for ra'l,ure, or interlineation, omiffion of words, Inaterial 
a(lditioll, \\'ant of certainty or repugnancy, want of venue; 
~"al1t of teile,.bad return, &c. It is to be obferved, that 
you cannot plead in abatement to the writ \vithout oyer, 
and this lnufi be underiloo(l of the original, and not ot
rnefne procefs, of ,\·hich you cannot have oyer. Pleas 
to the \vrit or COUllt may be with a full defence, and con-

.J 

elude, (if by original) tq the writ; or declaration, by 
praying, "judgment of the writ or declaration, and 
" tl13t tIle fame nlay be quafhed: " but by bill, it muLl: 
be, " judgment of the hill" only, and not of the dec la-. 
ration. 

s- Pleas to th~ oBion of thl writ are, where the plain
tiff" has cOlnmenced a wrol1g aition,or whtre it is deter
mined by fomething happening finee the commen~e
mellt, OT ai1oth~r action is depending for the fame .caufe. 
or where the .actioQ is covenant, and .. there i.~ 110 deed to 
fupport it, or the plaintiff is dead. - If the plaintiff Was 
dead before the action commenced, it is clearly abate
able; bur, '\vhere the plaintiff dies pending the fuit, there 
are fome difiinaions~ The rule IS, that whenever the 
death of any party happens pending the \vrit, and yet tl1e 
plea is ill the fame condition, as if .fuch party were 
living, there fuch deat)1" makes no alteration. In ac
tiOllS Inerely perfollal, arifing ex delillo, for wrongs ac
tllally done or comtnitted by the defendant; as trefpafs, 
battery, and flander, the rule is, that aflio pe,fonalis moritur 
(urn p{rfona; and it iliall never be revived by or a:.:ainfi the 
executors. But in aaions arifillg e~ contratla, by hreacll 
of promife, and the like, \vhcrc the right dcfcellds to the 
reprefentatives of the pbintiff, and· thofe of the defen
{bnt have affets fufllcicnt to :ll1fwer the demand, though 
the fuits did former! y, in all infiances abate, by the death 
f>f the parties, yet now they {ball be revived by or agaiilfl: 

. the. 



~he reprefent;ttives. Upon t!lis principle it is ~naaed. t 
" that aaiODS ",-hie}. might fUT\-j,-e, tl1a11 not :abate by 
" reafon of the death of either of the panies, aner inter
" loctltory judgment ; n :md it is funhci enaaed~ t u th:lt 

~, if there be two or IDore plaintiffs cr dcf~ndants~ alld 
~, one or more of then} fhould die~ it' the caufe of 3dioll 
"furvi\-es to the fur\-jving plaintitT or plaintiiFs, or 
I' againft the fur\9iving defendant or defeDd:lnts~ the "~rit 
" or aCtion Ih:lll not be thereby :tbated; but fueh death 
" being fuggefied upon the record» the 3aion iliall pro
" ceed at the fuit of die f\lrvii'ing pl3intifF or plaintitfsy 

~, againft the furviving defendant or defendants." 
In whatever Gage of the cau{e, therefore, OIIC of the 

plaintiffs or defcndallts fuould happen to die, whether 
after the '~lrjt fued out, and beiorc decI3r.tion, or after 
iffue joined, and before trial, or after verdia, fl!ch death 
.ihould be fuggefted in the declaration, or on the roU, 
.after t1te __ .ept~y of ~.e itrue, or the pDjlea, as the cafe 
:may be. 
. A~ to another aCtion pendillg, '\\?herever it appears 
on the record that the plaintiff hath iffued two writs 
againft the fame defendant for the falne thing, the firfl: 
"not being determined, the fecond \vrit fIla11 abate.t But 
it mull plainly appear to be for the fanle tl1ing.§ It is 
not neceffary, that both fhould be pendin-g at the tilIle of 
pleadil1g; for if there was a writ ill being at tIle time of 
fuing out the fecond, it is plain that tIle fecond \vas vex.-

atious and ill ao initilJ. 
On abatemell~ of fuits, all writs al10 proccfs ffillft begil\ 

de novo; and one great reafon for tile ah:ltelnp,nt of \\rrits 
is, that the party profecuted m~y net be twice charged 
for the fame debt, or other caufe, or where the plaintifF 

harll 

* L~ws of N. Y. 1 I fen: ell. 46. fel~. Q. 

t Ibid. fea. 10. .-

t Dott. l)lac. 10, I r. 
§ Ibid. 
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l~Jth another a8..ion depending for tllC fame lnatter, 
&c. * The n:tturc of a plea ill abatement is i~l order to 
intitle the plailltitf to a better \\~rit, t tIle Ineaning of 
which pofition is, that where 'a man pleads in abatement, 
]1e {'llll eX!llain the matter he pleads in (0 particular a 
mallner, th~t the plaintiff may be infiru8~d, by tllat 

ple3~ ,,·l13t fort of a \vrit to fue out, fo as to avoid ful;
jetting himfclf to he overturned by a fecond plea il 
:lba te !11 ell t. 

As, hO'A·e\·er, thefe pleas do not enter into tIle merits., 
but 3ft! merely produCtive of delay, the law 1.13S ,"ery· 
l)r~=-perl}~ 311o"-cd them ,,,ithin refiri8ive bounds. There ... 
~ore, by· uatute, I J fe!f. ell. 46. feClc 31. no <lilatory ple3 
ih311 be received in any court of record, unlefs the party 
offering it do, by aflida\~it, prove tIle trut)} thereof, elr 

lhow fome probable matter to the court to induce rhein 
to believe it to be true. . If the plea is not acco[1lpanicd 
with this affidavit, (he plaintiff ffi:ly obtain judgnlent) 
ter it is no ple:t. But the :lffida~it may he nlade by the 
3ttnrney.t There needs no affidavit \vith :1 plea to tIle 
juriiaiEtion, nor in trefpafs, witlt a plea of t:!king ill 

3fiother place. 
Picas in ahatement n)uft be plC3dcd in four days, and 

the~- C311nor he pleaded after a general imparlance. 
\\"lleJl iffue is joined on a plea in abatement, if it be 

fOUfJd ag3irsll tl1e dcfendallt, tIle judglnent is final; 
}-·~!t if t~1C pl:tintiif demurs t~ it, the judgtnent is ollly· 
'·'~~~'111{itaj ol,)'it-r; al1u after t11at lie nluft plc3d in bar. 
,\~ hercvcr ~ therefore, there is all error, ,,;11icl1 can be. 
taken adval1t~ge of by a pic~_ in abatclnent, it is prefer:t
hIe to dJ it f'J, tll:!n h}9 \V:l~T of d~:ntlrrer. 

Ii the plea i.; \\"eIJ t,-)unded, 311J the plaintiif is (lubiotl:-~ 
cf .-i!k.irlS tile c:)!1s, he 111ay COllfcfs t)le lllc.l, 3tld clltcr 

judgll1ent 

.:c- 3 Lev. 30 +-
-t ~ ~ 1 oU. fJ 5. 1 0 :\ 10 d. : ) S . \Y t I,. ! t:.:. :! 1 ... R a~· . I I i 1>, 1 54- I . 

~ Bar. ~J .. ~. . .-
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Ju<1gmellt uil CftpiL1t pcr brtvr., in ·.~llicl1 cJfe l1c iliall nett 
~ --. pay eOits.-I(: 

If jUil~\tl1ellt is ~iven againfl the plaintiff, tIle caufe of 
abatclnent n1ufl be relnoved by fuing out a ne\v \vrit, 
and proceeding de mvo, or by amending his declaration, 
to ,\,llich, if allowed, tl~e defendant muft put ;11. 
- .A pIca to tlu allion, which anfwcrs the merits of the 
complaint, hy either confeffing or denying it. 

A diretl: confeffio~ of the ,vhole compl~int is not 
very ufual, for the~ the Gefcllda[lt ''''QuId probably etld 
the matter fooner, or not plead at all, htlt fuffcr judg
ment to go by default. Y ct, fometimes after tender 
and refufal of ~ (lebr, if tl1e creditor llaraffes Ilis oehtor 
,vith an aCtion, it then becomes neceffarv for the' defen-.., 

pant to ackno,vlege the debt1 ~Jld j>Jead tIle tender, 
adding that he has been at all times ready, and is fiill 
re3dy to difcharge it: for a tender by tIle debtor, and a 
refufal 'by the creditor, \v~ll, in all cafes, carry the 
cofi:s, t and, in fOlne cafes, even tIle debt itfelf.! 
I 'fender is defined to be the offering of money, or any 
pther thing, in fatisfaCtion, or cir~umfpect)y to endea
vour at the perform:mce of a thing previous to the bring
ing any action; as a tender of rent is to offer it at tIle 
fime and place when and where it ought to be paid; and 
it is an atl: dOl1e to fave the penalty of a bond. It Inay 
be made of money in bags or untold, fo~ it is the receiver's 
bufinefs to tell it; alld it mufi be by offe~ing the hags to 
the plail1tiff, and not 110ldillg ~llem under tIle arm.§ 

By forne fiatutcs, (part~cularly tl1at of I I felf. ch. 36. 
fea. 10. 10 cafes of all irregulilr (iiflrefs,) tender of 
3l11ends to the party grieved is a bar to all actions, if 111adt 

prior to tIle 1)ringil1g tllercof. .' 

+ 1 Rar. 92 • Salk. !94~ 
t I \Tt·nt. 21. 

~ Co. Lit. 20,). 

§ 1\Oy i3. 
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In debt, \VllCre the dalnages are but ~cce{fary, the 
defendant, in 1)leadil1g a tender, " mull: pray judgolent 
~, of the dallllgcs ;" but ill aJTumpjit, th~ dalnages are 
princi)lll, and he mufi pleCld, " that he hatl) al\vays been 
" r~~dy, and that he hatll tlle money in court, and prays 
" judgll1ent ~'hether the plaintiff is intitled to 11a\-e fur~ 
~, ther d~mages. :.f'" 

I f a tenger, at the day, of corn, or any perifilable 
~ommodity, Q.e pleaded, with a refufal, there is no necef
fity to allege, " ftill r~ady :"-t but \vherever the debt or 
Quty arife~ at tbe tilne. of tIle -contraC\, and is not dif
charged by a tender 311d r~fuial, it is not enough for the -
party who pleads a tender and refufal, that he is frill rea
dy, ~ut he muft plead at all times ready.! Every requi
lite, which is in a partic·Jlar cafe decelfary to tIle ~ali
dity Qf ~ tender, mull: be 1110\Vll to have been complied 
lvith.§ Teilder of frock mull: be at the lafl: p3rt of the 
~ay it caJ;f be accepted, a~d tIle u.f~al ho~{ mll.tl b~ fel 
forth. II 

A right to damag~s, on account of- tIle nor.-payment of 
a debt, ur non-performan-ce of a duty, may, after heing 
taken away by a tender -alld refufal~ be revived again, by 
a demand fubfeqllent to the tender and refufal.' 

lJy {btute, II felf. cap. 46. feCt. 30. thedefellcbllt may, 
to a tr~fp4fs quarf claufiil11 fregit, difclaim titic to the land, 
and pleacl that ~he trefpafs \VlS by negligellcc, or i:1Vo

luntary, alld tellder ot~ 31nends before aCtion brougllt; 
upon fome of '\Fhich the plaintiff filall be forced to join 
i£fue; ~lld if j4dgmcllt be againfi lliln, he il1all be 
barred, 

* Salk. ()2Z. 3 Salk. 344~ 
t 9 ReI)· 70 • I 1nft. loi· 
t .12 Mod" 152 • Cartll. 413. 
§ Sall<. 62+_ 
rt Str. 77i., 832 • 
~ , I~;.\(. 12. Brol\' Ill. ;! . ., . 

AltllougU. 
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Although it is not comm~n t~ c;)ofcfs tlle whole ac
tion b)9 p)C3, yet frequently tIle c1efcl1d~lnt confeff~ one 
part of the coolpl3irat, (by 3 c; ... f"n:i: a,'!;JnC',n :0 ref~8: 
thereofj and tr3verfcs. or dc!nie~ tIle r~il, in order to 
3\90id the expence of c2ITying thn ~rl ta a form31 trial. 
,,-hich he has no grourtd to Jilj~..lte. A fpccies of this 
fon of conf~on is the plynlent of money into court, 
of which we have tre:ltetl in the 8th chapter. At th~ 
time of feniRg the rule the defencbnt muO: accompally 
it with his plea, Rating an exception 3..~ to the fum paid ill. 

To this head may alfo be reterr~ th~ pD8:ice of 
what is caned A In '!If, wllereby the defendant ackno\v
leges the judice of lolte plaintitPs demand, on the ~ne 
hand; but~ on the other, fets up a demand of his o~;n to 
coun1.erbal3Dce that of the plaintiiF, either in dIe ,vhnle 
or ill p3rt; as if the plaintiff fu~ fOT 1001. due on 3 note, 
the defendant lD3y fet otT «pl. due to bimfelf fOl' mer ... 
chandifes fold to the pbintiif; and in cafe he pleads fuch 
fet off» muft pay tIle rem4liriing bai30ce into court. This 
deper.ds on the Hamte, II CeO: i:2p. 46. fea. I. which 
~naas, " tbar where two or more perfons dealing toge
., the,':- ~re indebted to each other upon bonds, hill!, har
~4 gaillsp contraCts, prom i fes, accounts, or the like, if 
" one Cues the other, the detendant may ple3d payment 
,~ of all, or :toy part of L.lte demand, giving notice in 
"l.Vriling, w:!h the pIca, of what he \vill illtift upon at 
" the trial for his difcharge, and gi,"e any bond, hill, re
'~ceiFt, aCCOG!lt, barg3ill j or COlltt3a, fo given notice 
,~ of, in evidence; dnd if fue!l fuit be hrought for a bontl, 
a hill, or cuiltf.lCl for the rec.eyery cf a penalty to en • 
• , iorce the p:tyment of mUllet only, or t~lch bond, &:;. 
" Jhall be given in evitlellce for the defendlllt, the fum 
" b'na fide due fhall be deemed the real debt. If it appears 
" (hat tile debt is fatisfied, the jury 111al1 filld for tIle! de
"fendallt, and judgment is to bt; ~ntered, that the pbin
.~ titT take Ilothing hy Ilis \\·rit: bill, or plJi11t ; at1J, llll-
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" lefs the plaintiff pro{ccute! as executor or adlniniflra
"tor, he iliall pay cofls; and. if it £hall appear th3t an}
" part of the <leht is paid, fo much iliall be difcounred, 
" and the plaintiff iliall have judgment for the re1~due 
" with coils. But, if it appears to tIle jury that the plain
" tiff is overpaid, they fhall find a verdict for tlle- de
"fendant, and certify to the court how mtlch the J)lain
" tiff is indebted to the defendant, for which the latter 
" fball have judgment ~nd executiol1, unlefs tIle plain
" tiff pr\:,fecutes as executor or adtninillrator, in which 
" cafe it il1all be deemed 3 debt of record, and the de
" fendant n13V recover it bv an aCtioll of d.ebt, or fcirt 

J J 

" facias." 
1"'his feB-ion of the above fi::ltute, is fOlnething anala

gOllS to the Britiili ftatutes, which permit mutual debts 
to be fet off, on notice, on the general ifiue; and, it is 
conceived, thJt in whatever cafes, determined under thofe 
ftatutes, the principles apply to the aCl: of tIlis flate, thofe 
determinations may, with propriety, be cOllfidered as 
la-w here. It has been held that the defendant, h3ving 
pleaded the general in-ue, may wilhdraw itt for the pur
pofe of repleading it with Hotiu! of fet off:* from this 
principle \ve n1ay irifer, t}lat the cour .. will permit the 
general itrue to be withdrawn, and payment to be pleld
f!d \vitll the like notice; though the general rule is, that 
no fpecial plea thall be ple-aded in the rOOln of ttle gene
ral iifue. By a like analogy, it may be ]lid down, in con
formity to tIle Britilh cafes, that a debt barred by the 
ilatute of lilnitations Cllln"ot be fet off; t nor a .debt due 
to a lnan in right ofl1is wife, in an action againfl: lliln on 
11is own bOlld,t l1either can the l)lJioritf tet off in replevin 
\'there tllc aVO\VJllt jufiifies under a difirefs for rent; 
fu~11 difircfs 110t bcillg all aCtion conteillplated by the fta-

. * 2 ~ tr . I 26 i . 
·t 2 Str. I:Z 7 I • 
;: 13 \11. N. }). Ii;. 

tute • 



OF THE STAT!: OF NEW-~"OR".. 121 

tule, hut merely a remedy without fuit." The aa of 
the legiflature of this flate is much more extenfive in its 
operation, than thofe of England for thc fJrne purpofe, 
as may be feen bv cOlnoarifon. 

J J & 

Pleas tllat totally deny tIle C:liife of complaint, :lre 
either tIle general ijJue, or a .. {petiat' pltll ill bar, and botll 
nlufi: be adapted to the peculial :,Cl:ion in ",hich they 
are ufed. 

I. TJle gl'neral iffil.t, or general plea, is ,,-lllt tra
verfes, thwarts, atl(! denies 3t once the \,·hole declara
tion, without offerillg fpecial matter to eV3de it. As 
in trefpafs, either vi £1 arJllis, or on tIle cafe, 11';n cu!pa
hilis t not gltillY; in debt Up011 contraCl, "i/ deb~t, Ile 
o\ves nothing; in debt on bond, non rjJ Jafhmz, it is not 
llis (1eed; ill affunlpfil, nOll offil.1I!pjii, he maJe no 
fuch promife. TJlefe plels are called general i1fues, 
becaufe, by iOlporting aD abiolute and gel1eral denial ot
\vhat is alleged in the declaration, they amount at once 
to all iffue, or a fael: affirmed 011 one fide, and totally 
denied on the other. 

F orillerly the general iffue ,vas fc!ldom pleadell~ ex .. 
crpt \Vllen the party meallt wllolly to deny the charge 
alleged againft hiJn. But when he meant t(} difiinguit!l 
away, or palliate the charge, it \V3S ufual to tet tonlt 
the particular falls ill a fpccial plea, which \vas origi
nally intellded to apprize tIle COllfr, ~nd the adverfe 
party, of tile nature and circumftCioces of the defence. 
and to keep the law and tIle faa diftinCt. It ,vas an 
invariable rule, that every defence, \Vllich could not be 
thus fpecially plea(le(i, migllt be ~iven in evidence UPOIl 

the general iffue at the trial. But the fcience of fpecill 
pleading havin~ been frequently perverted to tIle pur .. 
pofes of Cllic:loe and delay, the lcgit1a.ture ha\'c ordaill
ed, t " tllat it 111311 be la\vful for tIle defelldant, llr ten-

S " ant 

'* Bu1. N. P. 1;7. 
l U\\·s of N. )r. 12 felf. ell. JrS. tea.~, 



i.' ant in an~Y aCtion, except ill tlle c~te of mut\lal dC3i
c. il1gS: to plead th~ general iiTue, and give :lily fpccial 
" lnatter in evidence, Wllicll, if p!eaded, \vould be a 
~c har ~o fuch a~lion, gi\'"ing notice, wit) .. his ple3, of 
,~ tIle fame matters." 

It is to be obferved, that p)eas~ whicl1 amount to the 
gener~l iifue are not to be aUo9;ed, but the general ijfue 
Inun be entered." After tjlecial1ul1e joined the part}~ 

cannot ,,·ai~e it, and plead the general iifue, without 
Inoti~n in court. t 

As to tlte different fpccies of the general iifue, and ,,·hat 
:Ire 2dapted to me ~3rious cafes: 

I. Nfl! guilt] is 3 ge:leral anf\ver in an allion of 
!icfpJfs, ,,-hereby the ccfendant abf~liltely denies tIle 
tad of ",~hich he is charged; and it Dlay be pleaded 
""itllout notice ~ I. ,vhen the tiling luppofed to be 
done for matter of faa is not true; or, 2. ,vhen the 
ID3tter as it is, is not ~ trefpafs, but fome other offence, 
~nd lome other a8ioll, but not'trefpafs, is given for it; 
or, 3. ~·hen the lands and goods for Wl1ich the. aCtion is 
brought~ are the defeDdant~s, and not the plaintiff's.t 
It is like\vife good UPOll all fbrutes, "\vhich prohibit tIle 
doing of a thiltg tmtier a penulY ~ hec:sufe a tort is fup
}Jofed:§ but, in aB:ioll of non-feafance, not guilty is 110 
plea, for they 3re t\'Vo negatives's \vhi<.h cannot Inakc 

an iffue.H 
2. N,n cji fat'lum, ~~"hjCJl may be plC3ded generally, 

,,:"here the di!cd is erafed, or :lny addition. or alteration 
!nade, or the feal broken; and itl all cafes \\yhere the 
deed itfelf is void;~ but 'Nhcre it is merely void~.hIe, 

or made void by a ftatute t ** it Illult either be fpecially 
pleaded, or notice thereof given with tIle gelleral i{fue~ 

3. ND~ 

* Reg. Plac. 99, 14· t I Keb. 225· 
! 5 Co. S 5· Co. Lit. 282, 28 3. 
§ 2 I n fl. 65 I • 2 Rot. 6 S 3. 3 (~ro. 62 I, '2 5 i. Reg. I) lac · I 9 r . 

C 6 Ir , ' * * Il,)l'·J. I i I rc. 5 9. " 5 ,,0. I 19. u 
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3. Non tiffumpJit is the proper pIc:! to a declaration 
on 3D atfu!npfit, 311d this 111ay be pleaded generally to 

tIle declaration, tllougll it contiils of fe\~cral counts ;~': 
311d 3D executor m3.y p)e3d nfll aJfomp.,/it generally, for 
it Ihall be referred to the tetlator; t but to an entire 
Ulldertaking the dete!ldal1t cannot plead nm affumpfit as 
to part, 3nd paymellt :lS to tIle other part.! 

TIle datute aho\'e recited, allo\ving tile fpecialtnatter 
to be given in evidence under the general iffue, if with 
a notice of fuch fpecial matter, has confiderably fimplifi
ed the fcience of pleadillg, but it is frill neceffary to 
confider the nature of fpecial pleas, iii -order to determine 
in what cafes there js a neceffity of acconi,anying the 
general iifue, with a notice of the fpecial matter; which, 
in general, may be faid is T~qtiifite, where fuch fpeci31 
ple~ ",-as formerly required. 

II. Special pleas in bar are thofe, wl1erein you oppofe 
fome fpecial matter to the plaintilfJ.s deinand, which 
tends to ov~rthrow the fa8:s, or delli-oy the right- of 
aaion founded on them, and :I.re variells, according to 
the circUlilftances of the defelldant's cafe ~ as, in perfoDal 
aaions~ an ace.ord, arbitration, conditions performed, 
nonage of tIle defendant, or forne otl1er faa:, ,vhich 
precludes the I)laintiff from his aCtion. Aju.,;l]ijlcation is, 
likewi£e, a (pec-ial plea in bar; as, ill aCliol1s of affault 
ana battery ~ jon affault demeJi:e, meanil1;g tha~ it ,,'as the 
plaintitf's own original affault; and ag'ain, in trefpafs, 
that tIle defendant did the thillg comI)lained of in right 
of fome of nee, ,,·llicll \\'arranted llim io to do ; or, in 
an aCtion of fland~r, that tIle pllintitf is really wllat tIle 
defendarlt faid he \\·3S ; or, in ejeCl:ment, \\,llCre the 
Jcfclldant l)lcads liberliln tenementum, ~C., 

* I Sid. 333. Cro. elr. 2, 19. 2, Cro. 544. 
t ! Lev. 184- I Sid. 2.92. 
~. l"lar. 1 00. 

Alfo 
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Alfo :\ nl3n In:t~· lllcld the llatllte of limitJtiollS. It 
h~s heen tIle I'olic~· of tIle ~egiflature to limit, in nlany 
caft:s, the period in ,,-ilich adions filall he br(lught. 
"fhe natt!ral prefUlnptlull iS f t)lat a debt or claim, ",11ich 
has remained title or (lorm3nt for :1 cO',lfidcrable nun-lher 
of )-cars, ,,-ithout any (letDan-l on the part of the plaintitf., 
is 28uaIly fatished. Accordingl)·., by fiatute, I I fen: 
ell. 43- it is ord3ined, tl1at " after the firtl of J3nUar}~, 
4' 1800, no fuil ::~all be bro~lg11t by tile people of this 
~, flate for lands, but within forty )~e3rS after t)leir title 
'" accrued.')· 

, : No perfen fhall, bcf{'r.~ ~he tirO: of J an\i3ry, 1800, 
C' fue any ""Tit of rig11t, or make any prefcription, title, 
,~ or clailD, to or fC!r ~ny 13nds of tIle poffefiion of his an
(' cellor, but within fixty· years; or have auy poffeffory 
4. adien, upon the poffeffion of lny ancetlor, but \\Tith_ 
., in fifty years; no!" any 3Bion of his own feiGn or 
" poifefiion, but within tliirty years next after Lite tif/e 
cc oi his original writ: nor fnali he make any avowry, 
4~ or cognil:ance, for any rent, luit or fervice, but ,vith-
~. in fifty vears."t 

• J 

A c13im or ellrry - to pre\·~nt the natute, mull be upon 
the lan(l, unlefs th·"~e iliall be fome fpecial re3fon to the 
contrary.! 

" After the firO: of January! 1800, no real aCtion to be 
"maintaiued, nor avo\\-ry Dr cognizance made, but On 

" a feitin '\vithin twcnty-fi\7e years; f3\"jng to tIle plair!
" tiff tIle tilne 11e Of jIlC nj~y h;}~e beel~ under age, ill

" f~ne~ corert, or i~l prifon. " § 
" i\111)erfol~s llor prO\-illg p:){feffioll, 6!'" fcitill, \\-itllill 

-' ~hc tiln~s above linlitcd, tv be bJrreJ for r\'cr.») H 

it- ~ :':l. \...€(.(. I. 

t S("a. z-s. 
~ S3.lk. ~05- z Str. 1036. 
$.. ) '\'sof ':\." '\t II i~··r C." .. , fprt (') ~ •. -64 • ..:. ". 1. ~...".'. •• "".' •• "'. . 
'IIi .. -,t r.("t -!I .-1 ••. IlL. ,. 

.;! \,<.~.; t-
1. ~ 
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4' 'A'rits of formcdon and ~(cire facias u~~()n fines, ilia]l 
,It be brollght \vithin t\Vellt)~ )gelrS after the title firfi: de
,~ fcended."· 

" No elltrv thail be made intD l:tnds~ bilt ,,,·jtain t~·en
" tv years 3fler the title 3(.crlled; and fir.) entry or clailn 

J J J 

" lhall be good, tlJ1lefs a fui~ is bro~~!lt ~'i{llin a y~Jr 
" after .. ~'t 

Limitation ~f ptrfot:,a! A,CJi91lS. "All aaions of trefpafs 
" quare cim~frU1Jl wfregit, all actions of trefi,"):ifs~ detinue, ac
" tions of tro;.°er a .. 1\1 reple\"in, for takiilg a\~·ay of gOQ()s 

" alld c!!3tteI3s :~ll aCtions of account, and upon the cafe, 
" (other tl1311 fuell a8ioilst as concern the trade of 
'- Illercl1311dife, ilet\',-eeft mercllant and 111erchailt, their 
,- faCtors or fervants jail aaions of debt, gr(lunded 
" upon all}· le[u.iillg or c~)ntraa without fpecialty, all ac
" lions of debt for arre3i ages of rent, all fuits or ac
e, tiOllS in th~ admiralty for ~eanlen's wages, and all ac
e, tions ~f affaulr, Jnenace, bat~ery, "rounding, 311d im
,I ptifonmeIlt, ihall be commeli,:-ed and fued within the 
c, time and limitation -after expreif~d, viz. aa~~!l'~ upon 
,- the cafe, oril~~ ilian for j}ander, ati.:ons of at:count, tref
" pJfs t d~l)t, detillue, and replevin fur ~·Jods or ch:ttF.!S, 

_1 r. f: 1 - .... d·· d.fi-~, anu rrc.palS 'l:cart (1£1:://;111 .;trrgtt ~ ? ;~, ~\.llts an a\.:,.l:OllS 

"'!- 1.3\\15 of N. Y" ell- 4-3 .. fet~. s. 
1 h- I "":l--t 1 It. t~Ll. 9· 

" for 

! 'fIl\.lt Englitll ft3tute of 2 I Jac. ch. 16. from \\"i!~ch the 
abo,-c aft is ai)parel1tl~!' copied, fa~·s, " .c\.ll aaicns of ac( ~unt, 
,. :lnd UpOll tile cafe, (other tllan fuell aCCOl!nt;, :15 concerI~ the 
"trade~'" &c.) llpoll the COIlilrutlioll of tIle Britifh act, \:'e 
exceI)tion 1135 been held to e:<ten{t only' to atli{)ll~ of 3ccount, 
not to:tn atlioll on the cafe cOilccrllillg lllerchallts :lccounts; 
hut the tl1!UtC of ~ e\\·-" ork, exceptillg by tile \\'vrd " actjons," 
and not "accounts," it be("()me~ :! doubt \Vllether ir C30 I~~~ 
})leaded to all :l.ttiOll 011 the caf~, relative to mt'rcllant~ account,,; 
for tIle gran1nlatic:ll confiruCtinn of the ft~t!!t<! ilnports, tnJ; 
t!~e lilllita!i()Il dots 110t ~xtcl1l1 to tra!ifJ.ttiollS of th:!t Jl:lturc. 
But fee z Salind. 12". the re~fol1illt-l, i,l the c:lle thert"\ c!t(!d, 

- b 

feen1s to 3!'Illy geJle:-a!l~? ag:lintl cnlargiI1g the cxcr!):i\.)Il. 
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,~ for feamcn's ,,-ages, \"ithin fix years next after til~ 
" caufe of fuch aaiOl~s.;.r fuits, antl llot after: afflult~ 

" mena~~, hattery. ,,--ounding, ~nd imprifooment, with
" in foul ~e~rs 3tter the cauie of fuell 3ttions, 3lld not af-

~ 

,; ter; and cafe for ,,·ords w;thin t\VO ,"ears after ttle 
J 

~, ,,"ords fpokell, alIa not 3fter. "'* 
" T;,fants, jc"mc C'J'l.JCTt5, perf ODS infalle, or in prifon, 

" 311d their J.leirs may bring fuch WI-its ofjOrmedQII, or 
~, .. j;.-irt facias, or make en'~ries into lands after the time 
c~ limited, fo as they do it \vithin ten years after their dif
,. ability is r~lnoved, and t!ley ~tlay bring perfollal aCiiolls 
" ,\~itllin the time before limited, after fuch difability is 
., renloved.'Jt 

" If the tkJC"JQ'it~t in :lny perfonll 3aion, is out of 
" the ll.~le, a i"uit may be brollght agaioflllim ~vith'n tile 
., time before limited, after his return to the Jlate. "§ - . 

H In all cafes, if judgment be obtained by plaintiff, and .
,: ir is afterwanls Tft};rf«i on error, or arrtjied ujlOn mo-
c, tion; or if defendant is outlawed, and the odilawry is 
" afterwards rc,"er fed, tlie plailltiff or his reprefentative 
" mull: commenc~ a new aCtion within a vear froln that 

J 

" ti.ne." II 
" ~\ll aClions, fuirs, bills, indiCtments, or informations 

,- for any torfeiture on a penal ftautte, \\·11ere the for
" feiture is limited to tIle flate onlv, thaII be brought 
~, ". itllin t\\ .. o ,·~ars after the offence comnlitred. But ., 

.. , where the forfeiture fllal1 he given to any perf 011, ,vho -
" iliall profccutc for tIle falne, or to tile people, and to 
" any other 'Jiho fllall profecure in tllat behalf, tlte ac-
" tiotl, &c. fnail be bri)ught \vithin Olle ye"Jr after tIle 

* JAWS of N. Y. 11 feu. ch. 43. fea. 10. 

t Ibid. fea. I I. 

,- offellce 

~ If the plaintiff filOllld bt- out of the filte, the act has nlade 
~o provifion to i;'ve his ri~ht_ 

~ l.a\l!S ()f~. Y. 1 I itil: ell. 43- fea. 10. 
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4, OffellCe comillitted; and in (lefault of fuch pur[uit, it 
., Illay be brought f~r the peC\plc \\-it1lin t\VO year~ aft~r 

~, that year ended. \\lhere forft;iture or aClioll is given 
" to the party grieved, it rnllft be rueJ for or upon witl1-
(' in three ye:trs after the offence or caufe of at\ion 
"-accrued. ,'. 

" The period between the 14th ofOcrober, 1775, allJ 
" 21 ft of l\ilrch, i 783, is not to be computed as part of 
" the time of limi tat ion. " i" 

If in any fuit, the injury or c3ufe of aCtion took its 
rife earlier than the period thtlS expreffiy 1imited by 
Jaw, the ftatute may be pleaded in bar; as, upon an o.f
iumpjit, the defendant may plead non affumpJit inf,.·a ..,Ie,,~ 
Q1fnos, 

An £."IJ(lPPt! is likewife a fpeci31 plea in baT!' which 
hap~ns where a man hath done fODle aCl, or -execu!ed 
fome deed, which eftops or precludes hil.'l ffom averring 
~ny tIling to the contrary: as, if a tenant for years, 
(\vho h:l~ no freehold,) levy a fine to another perion, 
though this is void as to firangers, yet it {ball ,\!ork 3$ 

an eftopp~l to the cognizor; for if he after\varas brings 
all attioR tv rccov~r thefe lands. allJ his fine i~ pleaded 
againfi: him, he iliall thereby be etlopped from faying, 
tllat he had no freehold at the tim~, and therefore \va~ 
incapabJe of levying it. 

III attions, \Vllere (Iamages only are to be recovered, 
arbitralnent., or acccrd, i~ a good plea, though the ac
tion he grounded on a deed or record, but the fatisfaCtion 
ougl1t not to be of any thing, whereof the plailltitf had 
prop~rty ; t and, in all the following cafes, concord 
\\"ith fatist-aCtion is 3 good pIc;}: I. t;I; tt armis, or 
,vllere,. lort is fuppofed to he; 2. ejeam~11t; 3- detinlle 
for a perfonal tIling; 4. debt upon lcafe for yelrs; s. pro-

. mi~ 

* l .. a\vs of ~. Y. I I fea: ch. 43. feet. I3 t 

1- 1 b i .:t • I 5. 
~ 6 Co. 4- 4-. D~· er ';' 5, 3 5 (). \'" C 1 v. , ~ ~. 1 Cr·,. 3 5 (). 
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mire to lluild a 11oufe; 6. Jction of CQ,9Cn3rat: but ,,-lie:! 
a certain dot,- 3CCr\leS hv tIle CO\-eJ1Jnt at the time of 

• J 

doillg it, :!ccofcl ,,-it}l IltisfJClion is !JO ple;!;$ though it 
is ,,-here no certain (luty 3ccrue~, ulltil the fubfequent 
at\: or \~trong. TIle fafefi \"JY of ple .. 1ing an 3ccord, 
is to ple:lG it bv ".oav of fatisfaflion, and not of accord - .. 
0111y, and yeu need fay no more tl1an that the defend3nt 
hath paid the plailltitf five fhillings, in full fatisf:a.dion 
of the fame a8ion, ,vhich five lhillings tJle pLaintiff re
cei\'"cd, &c. and fo judglnent of the a8:ioil.t 

P~rformance of 'Ie condition of 3 OOtId for the payment 
of Inoney could, by the common 13\'1, be pl~aded only 
""here the defend3nt paid the J1 &Oli~y on [he very day, and 
at the very place nlentioned therein; t b!lt, by flatute, 
I I {elf, ch. 46. fea. s. this parOlent may be pleaded in 
bar, if made at anv time or place- b~for~ aCl:ion brouo-ht .. 

J 0 

III a8:ion on a fingle bill, or for a 6ngle fum -in a bill 
pet):!l, paYlnent could not be pleaded at ali; bot the fame 
cla-\lfe of the·aCl allows tIle defelldaDt, if lle hath paid the 
mOlley due on fuch bills, in an aaion of debt thereon, 
or in debt, or jci,-e faciGs, on a j~dgment, to plead the fame 

. in bar. 
I f the defeadant pleads a juftificltion by authority j to 

fupport it there mull: be 3 gtX>d authority) and it nlufi: 
be \,gell purfued. 

The general reqllitites of fpecial pleas are, thlt they 
anf\ver the 1Jlhoie declaratiol1---that tlley are cerr::in---not 
~rgull1entative---not amountil1g to the general ilfue--
::!lU not cont:lining duplicity. 

1ft .. ll~ t(l tIle _hrtl: requititc tllerefore,§ if a (tefendant 
be cilarge<i \\7it)1 takillg tllrce 11undre(1111el~I)' and Ile juf
tify as [0 part ollly of t!lat nUllloer .. \\ itllcut anf","erillg at 

~ all 

"-:- 6 (~o. 44. 
't 9 l'o. So. 
t I Co. !: 3. Dyer ~ ,. ,Co. J:3·" 
~.. I Cro. 4- 34-· 2 :\J od. ~ ;9· 
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all concerning dIe refidue, this '\vould amount (0 \,,11Jt i~ 
called a J!(c,1Itinll/mc~, antI ju(lgmcnr WOllld he enterc~ 
gentt3Hy ag:tinft him. Eta'!, ~ ded:lrations, for oh\'ious 
re;a,fon~ enhaJce 2nd over·rate the ch3rge, the common 
courfe is for the defen(lant to ple3d a juftification as to 
Wb2t he has 2&ally committed, and 1I,t ~~IIi/IJ to 30fwer 
the refidue, ,,,,weh mode of defence may be thrown into 

J 

fqiarate pleas, or otherwife joined in one to fave expenee. 
I thall here obferve, in regard to pleas 3n(\vering the 
d~claratjon, tha~, in traufitory aCtions, the defendant 
~lnot v3Ty (rom the place alleged by tile plaintiff. 

2d. Pieas, 3$ well JS declarations, muft be ler/oin, not 
vague or ~o general, and mull contain evety eifential 
allegation, .ith" tlle plac.c 01- 'Dtnue of fuch poinrs on 
,~Yhich iffue may be joine(l, in ordei- to their being tried. 
The degree of fuch certainty may be parricularly ~flimat
ed from tIle end of it, which, in decl~rations, i~ that the 
defendant may be able to anfwer thelll, and the court to 
give judgment; and, in· pleas, that they amount to a full 
and complete bar~ Btlt certainty to a COllJ11Z'il lnt£1l: is lut:' 
ncient; as if one claim as Ileir, t it iliall fuffice, ,\~ithout 
faying that the :lDcdlor is dead, or had no fo~, fer ne
ceffarv circllmaanc~s !hall be illtended; 311d it would be 

J 

abfurd to fearch for poffib1e falls, \\~llich do not appear, 
to defe3t tl1e more ~vious and re:!follable c,)nftruttiO!le
Anotlicr rule is, rl13t matter of iNiJi""t"7!ltnt, or con\Ye}'-..., 

ance to the principal matter, need llOt be fo certainiy or 
fully exprdfed, as tile very fubltance (,f tJle plea. As to 
wh:zt matters- are requifite to be fpeciall}' fiated and avcr
red~ it is difficult to give olany otllcr gencrai rllles. This, 
however, llla}r he reolarked, tl13t tlie points on ",Ilich 
ctle merits of tile cafe antecellently depend, are ncc.cffarr 
to be alleged; but 111:ttters futlfequellt, Wllicl1 go ill dc
t~a7,ance or avoidance of the plea, need not be llOticed, 

1r a~f 

.. .,. Ternl Rep. ~ 



as, if true, tl1ey come more properly from dle other part}-. 
~l"'hus it is laid do\\-n, tllat if 311 all: of tIle legiflature make 
writing nec:dfary,* (which was not fo before to a l'Offi

Inon la\v Inatter,) }·ou need not plead on record the th,nb 
to lle in \~·riting, though you mull give it in evident. e. 
But \V11ere a thillg is originally introduced by fiarutr, and 
re(luired to be in \\·riring, you mutt plead it with all the 
circlll111taoces prefcrihed by' the a8:; a~ 11j the cafe of de-
'\ if\!s. 

3d. It is rcquiiite tl1at pleadings (hOllid be direc1 andp~-
&/iti~'l, 110t argumentative, or only implyillg an anf,ver to 
tl1~ declaration. rrllUS, in tIle (l~rivation of a title, :! it 
1,c fiJted, " tl1Jt by a certain indetltur~ it is c;.L·itlUffid, that 
" 1\. affigned a term to B. "t \vhich faCt is tiie very fub
fiance of the plea~ this is virious pleading. 

4th. 1 t is ncceffar}? that the plea -do noi aml)unt t~ the g"l'
'lel-al iffue, for there .the latter fuOUJl~ 11ave been re!!~d on 
to avoid prolixity, wl1ich is 31fo mere fafc, eafy and 
convenient to the defelldant, leavillg the onus pr,:l·~1itli to 
the plaintiff. 

,sth. The Iaft tequiGte to a pIca in bar is, tillt it be 
110t double. DuplicitY;5 \vhere fe·.:eral nlatters are allege(l 
in tIle fame plea, each of which feparately \vould be a 
fufficient bar, c~ at leafi purports fo to be. Bj~ fiatu!e, 
12 (eif. t:h. 28. lea. I. the defelldant, or tenant, in any 
aCtion, or tIle plaillti!t' in replevin, '\\yitll leave of the 
court, nlay plead as many feveral Inatters as lIe iliall 
tllillk neceftary for IllS defence; and tIle praCtice on the . 
fiatute has been, \"\'itllOllt any Inotioll, to allege leave of 
the court ill tIle plea, and plead as mal1Y feveral matters as 
were tllOUght proper. If tile plailltiff's attorne)' efieem
ed any of them exceptionabJe, 11e applied to a judge for 
a fumn10rls, to fnow caufe \vlJY fome of tIle piels ihoul,l 
not be ilruck out; aIlll if the defelluallt's attof11ey did not 
tllereupon fatisfy the juJge tllat tl1cy V'lerc all neceffJr)T, 

lle 

* Sl, Salk. 519- t 2 Saund. 319-
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h~ ,\~ou)(1 orc.ler the def~ndJllt to ilrikc eu: t'Jnle at lli:: 
ele8ion. Though it has hel-!l the pn8ice t~ ?}c:\{l 
double, without aClu311v makinl! a~l'i olotion for J~\\\'~, 

~ ~--

,·et it )13S ne\ger heen fanaioned !>v 311~ jUil!#:iaI deterrlli-.. . ." .., 

nation; 311d it ,,-as illtill~:-\tei~ bv 1~:,~ (-("'drl', in T311Uar\r 
~ - j 

teran, I 793, in 3 caf~ where thi-.: ,\"3S not the ,liretl. point, 
tllat. lhould it COln'.! Iltfo:-c thein, tIley' mig11: prcbJhl:v 
etteem this motion Ilcccflary before }"lJea, as is the praCtice 
in England upon a fimibr (btute. It m:ty f'Jrth~r be ob~ 
ferved, that. by rule of July term, 1735, it is ordered, 
" that any defer-:dant, \\'tll0 111411 tl1ink it ncceuarv for hi~ 

- -:( defence to plead ~~\·efJi !natters, ilurt~ant to tIle fia-
" tute, and th3t in tIle vac;ltion, ,\~hen he cannot obtain 
" tIle lea\~e of- tIle co~rt, )le m~y JPpl~- to one of t]le 

" judges, at 11is cl1all1ber, for fuc-h leave, 'Qpon givin6 
~, noti~e to tl1e plaintiff or his attorne}T,- of' the feveral 
~, matters ,,~hich fuch defelldant (hall intend to plead~ 
" and tllat if the judge fhlll give filCh leave, tllat !:he faltle 
" be entered in ~he minutes of tIle fucceeding term, 11n

" lefs caufe be tliell iho\vn to the contrary." 
Special pi~s are ufually in tIle affirmative~ fometilnes 

in the negative ~ but they 3h.ays adv:mce fome new faa: 
not mentlon~d in t1le declaration, 311d tllen they muft be 

~ 

a,<perred to be true ill the commOll form! " 2nd this he is 
., ready to verify'." "fllis is not l1eceiTary in tIle gel1cral 
iffuc, tllat always COlltaining ~ total denial of tIle t:laS 
')efor~ adv:1nced by the otller party, ~lnd, therefore, put
tillg 11illl u})on tIle llroof of tJlcnl. 

'V)ltl1 the defelldallt J: :~ fixed upon the proper l>Iea, 
11r 11"1\\11: l1CXt file 3 copy ill the office, al1d [crve allotl1cr 
on tIle pllilltia-'s "ttorllej~, alld all fpeciaI pleas Inufi!Je 
fignc(l by cOllnfe). It is alto ufual to infert the '\~Jrrant 
t)f attorJley at tIle foot of the plea, (llough firiCtly it OUg]lt 

!t) i)e ti~cd tIle tcrlll of apI>earance, accof(iillg to the fia
\iltl'~ hut tllc praCtice i~ llot ill COllfornlity to tIle att. 

CI-I,\PTER 



PltACTIC~ OF TNE SUP~~ME COURT . " 

CH.l\PTER X. 

Of Replic4tifJlI, RtjoinJer, and fobft1.uent Pleadings t~ 
tbe Iffoe, and of Plea puis Ie darrein continuance. 

WHEN the plea is put in, and it doe~ not ;amount tq 
;to iffue or a totll cctntradiCl:ioll of the deciC\ration, but 
Ollly evades it, the plaj~tiff may plead ~gain, and l-tpfJ. 
to tIle defen(lant~s l}:ea, ~jthef traverfing it, that is, to
t:lIly del1yil1; it; or 11e may allege flew nlatter in CVl1-. 
tradiCtioll tJlcreunro, or he l11ay ~onf~fs and avoid the 
plea, by fQlne 11~\V lnatter Qr difiintlion collfificnt witl~ 
the declaration, for if it differ~ Of varies frolll the count, 

• t • .. • 

and does nOl: make gO(){~ tl1e fame, it is ~alled a departllrf. 

in pleading, whl~h is not al~o,\'able. * Great care nlull: 
be taken, that ~he replicatioll ~~~ntains t~e caufe of 
actiOI}. t If it l1eitl1er c011fc{fe£, nor avoids, nor (ra
\'erfcs thc nlatter of t11C bar, it is naugqt, and thc defcn
dJnt nlay demur to ir, Ihe\ving tllis for caufe. t If the 
plaintiff leplics to a plea in bar, which is not good, 
the replication l)~e~ents him froln takitlg advantage of the 
defcB:.§ 1'he rcplicat~on is neceffary to all bars pleaded 
~n tIle affirmative, but ,\~)~ere they are plcaqed in tIle 
llegative, there is no occaflon for the replicatiol~. rfl!c 
~011Clu{io~1 of the replicatiol1, if it be in' the affirlnative, 
l11Ufi be, " and this he is ready to verify;" but if in tIle 
ncgativ~, " and this he prays may be inquired of by the 

* Co. Lit. 31, 30 4, 305. Plo\". i, s. 
t I Co. )20. 

:t. :t\ e"' Book of Ent. 14. 
§ l>raB:. Reg. 294;'-

" cO\lntrv " 
. -' 
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H country," for wherever there is a negative and an 
aBirlnative, all iffue mufl: be takell. 

TIle plaintiff n1ay reply to tIle aa of limitation, tlle 
exceptions of the act, * but this replicatioll muO: conclu(le 
,vith an averillellt.t lIe Inay like\vife I)lead 311 aCtioll 
r.;omlnenccd ,\,ithin tIle tinle, hut lIe nlufi: {hO\V all the 
continuances.! He may reply getlerally, " that tIle 
" caufe of a8ion accr\led \vi~hill fix years, ,; and, if the 
defendant pleads, that neither the C3\tfCS 'Jf attioll, nor any 
of them accrued within fix years, it is a good replication, 
PtJlt the C3\lfes ofac\:ion, or fonle of t11em did accru.e.§ 

Thougt13 deparrure in pleading is not admiffi111e, y~, 
ill many ~aions the plaiDtilf, who has alleged itl llis 
declaration a ~neral wrcllg, may J in his replication, 
after an evafive plea by the defend'ant, reduce that gene-
tal wrong to a. more particular certainty, by afiigning 
the injury afre1h., \vith all its fpecific circumftances, 
~n fuch m.anner as cl~arly to afcertain alld identify it, 

. ®nfiftently witltllis general complaint, \vhich is called a 
nt'Wor n''lJI/ afiignment; as vlhere tIle plaintiff tleclares, in 
trefpafs qUIJ1"e. cl:lufllnJfTlgit, for cutting do\vn grafs io. fllCh a 
place~ the defendant plead~, and fays that the place \\·herc, 
&,c. are ten acres of, &c. alld are IllS o\vn freellold, by 
which he elltered. &c. as into h.is :0'\'0 freehold, &c. 
Then the plaintiff fays tIle clole and Illace where, &c. 
are twenty acres of, &c. lying in the to\vnfhip of, &c. 
called and kl10\Vll by tIle llame of, &c. other thall tIle 
faid acres Inention~d i~ the defendaIlt's plea; and for 
that the defendant l!atll 110t an(,vered to tIle trefpafs ill 

the ~went}V acres newly affignell, tIle plailltiff " prl)~S 
<, jlldgmc!1t, Jlld llis d3tnages ocC'ajione tranfgr~lJionis. " To 
tl~is new Iffignmcl1t tlle defendallt 111ay plead, if he 
l\as any rl1i!lg t'> allege in bar. 

* Lut. ~"'4 3. z Saund. I :0, I Sid. 453" 
t 4 ~fod. 376. Cartll. 33 i. 
f Salk. 4~o. § Lut. 16o,. 

To 



1~34 PR!.CTI('E ()F T : .. SUPRE!\{E COUll T 

To tl1e replication the defendant m:ly rejojn~ or put 
irl all a11f\ver called a rcjoilldcr. The plaintitf Inay an
fwer the rejoinder by a fur,-tjoindcr, upon ,\~hich tIle 
defendallt 1113V '-Cbllt, and tIle plaintiff anf,vcr him bv a 

J J 

Jurrehutttr. 
- Th.e ,,-11oIe of tI-.is procefs, from tl1C pIca to the iffuc, 

is JenoITlin:ted the pleadings, in the fev.eral fl:lges of 
",~hich it ffi,]lt be carefully obferved not to depart, or 
vary froln the title or defence on u-hie}1 [he party has 
once infifl:ed. . 

The obfervation which has been made relative to 
dllplicity in a plea, is applicable to all the other parts- of 
a pleading. Y et !t is frequelltly ad\rifeable to plead in 
fuch a manner as to avoid any implied adlniffion of a 
faa, \vhicll Cltlnot, with propriety or fafety, be pofi
tively aHirlned or denied. This may be done by what- . 
is caller} a protifiatian, \vhereby the party interpofes an 
oblique ailegation or denial of f01U~ faa, protefling
that fuch :I Inatter does~ ()r does not exifi:, and, at the 
fame time, avoiding a direCt affirmation ·or denial; tIluS, 
if an award be fet forth by the plJintiif, and he can af
fign a bre~cl1 in one part of it, [viz. the non-paYlnent of a 
fum of money] and yet is afraid to admit the perform
ance of the refl: of the 3\\Tard, or to 'aver in general a 
ilon-perforlnance of any part, left fometlling 1110uld ap
pear to llavc been performed, he may fave to hinlfelf 
allY advantage he might make of tIle general non-per
forlnancc, by alleging tl1~t by protcfl:ation, a11d plead 
only the non-paYJnent of tllC mOlley. 

In any f1:age of tIle l)lcadings, when either fide advan-: 
ccs or affirms ~lly new r ~ter, lle ufually, as was faid, 
avers it to be true, " and tllis he is re3dy to verify." 
On the other hatld, \\·11cn citl1cr flde traverfcs, or (lenies 
faCts })Jcaded by llis antagol1if1, lIe ufuall y tenders all 

i {f u e , as it is cal I ed, tIl e I a 11 g U age 0 f \V] 1 i c] 1 is d i fie 1-C 11 t , 

accordi11g to the party by W}10nl tl1e iffl1e is telldcrcd; 
for ft 
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for, if'.tlle trl\lerfe or ~lenial comes from the <lefendant, 
, tIle iffue i~ tendered in this manner; " 3nl\ of tIlls he 

.. , pots himfelf upon tl1e country, " tllereby fuhlllittillg 
Jlilnfclf to the judgment of Ilis peers; but if the travel{e 
lie~up3n the plaintiff, he tenders the iffu~, or prays the 
judglnellt of the peers agai!lft tIle defendant, ill :lnother 
forIn, tllus: ,: and this lIe prays may be inquired of by 
" the country. t, 

But if eitiler fide plea(ls a fpecial negative plea, not 
traverfing or denying allY thing th3~ \vas before alleged, 
bur difciofing fame ne\v llegative matter; as wllere the 
fllit is Oil a bond conditioned to perform an :'. \\' ~lrl1, and 
tIle defendallt pleads llegatively, tIlat no award _was In~de, 
he tellders nt) iffue upon this plea, becallfe i'" does not yet 
appear, \vhether the fact will be difputed, the plaintiff 
not having yet afferted the exifience of any ~'var{l; hut 
\vhen the plaintiff replies and fets forth an aallJl !i)eciflc 
award, if then the defendant traverfes the replicatioll, 
and denies the making of any _fuch 3ward, he tllell, and 
not before, tenders a~l ifflle to the plaintiff. For wllere, 
ill the cOl.lrfe of the plea(ling, they COlne to a point, 
'~lilich is affirmed on one fide and (ICl1ieJ on tIle other, 
they are then faid to be at iffue, all tlleir oebJtes beillg at 
Iall contra8ed to a tingle l)oitlt, 'vh~cll 111U{l: 110\V be 
deterlnillcd ill favor of Olle of tIle l)arties. 

Of all tllefe pleadillgs 3 COllY nlufi be filed, alld ar10tIler 

fcrved, and neither pJrty nltlfi: neglett to do it ill pruper 
time; if tIle defendal1t does, judglllent will be ilglled 
:lgainil: llinl; if the plaintiff Joes, he \,~ill be 11oll-l~ro1fed. 

Though the defendant call regularly 11ave but one 
plea, )'et if any new 111Jttcr hapPclls pending the writ, Jle 
nlay plead it after a for-Iller l)lca illeJdcd~ l)roviJcd it be 
l)cforc tl1C next 'COllt; nU311CC after {UCll lll:ltter IllS Ilap
pencd, \\"llicll is called a plcl puis /(" darr{ill contiilUan(t, bc
caufc fucl1111atter hcil1g l1e\V, it \vas llot ill Jlis llo\\'cr to 
lllcad it when the former pIca was pleaded; but this cau-

l'lot 
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not be done after acontinulnce has p-affed, bec.aufe, by 
fuffering his former plea to continue, he has waived the 
ne\v matter;* hut there are two cafes where a man may 
Vlead, thcugh it be nat after the Iaft continuance, viz. 
(.n outlawry, and the death of the plainti1f; and ?f the 
att~rney will traverfe the latter, -he cannot fay the plain
tii{ comes by his attorney, but the attorn~y mull: corne by 
his l):!me. "J. S. comes for his priqcipal, and fays, 
"&c/' There can be but one plea puis Ie darrein ~Qn
tinua1ict, t and it is no good plea to fay, after the laft con .. 
tinuance, fuch a thing happened, but it muft flate the pre
dft" clay.t The plea puis Ie darrein cOlftinua1fCt, put in at 
the circuit court, IIlult be certified as part of the re£ord, 
and cannot be thea iried.; for the jlxlge has no -power to 
try -any ilfues but fnch as are joined iii the Cupreme court. §-

e t r 

CHAPTER XI. 

Of Difcontinuing. 

IF after the commencement of a fuit the plaintifF fuould 
think tile aaion llot maintainable, either for want of Inc
tits, or from having mifl:aken the form of the a8ion, or 
t1le parties to the fuit; or lllould, for any other caufe, 
with to proceed no farther therein, he may difcontioue, 
after \Vl1icl1 he may begill de nov(). 

Sllould plaiIltiff neither d~fcontinueJ.' nor pro<.:ceJ, 
judgment of nOll pros will be obtained againtt him; a1-1d, 

if 

.)It Salk. I i8. L. Ray. 693. 
rr Salk. 178. 
~ 5 Mod. 12. ·l"elv.14 1 • 

§ z ~Iod. 3°7- La\vs ofN. Y. 9 feG: ell. 41• 
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if he bring a fecond aCtion, for the f.·ll~e caufe, __ wi~hout 
havillg difcontinued, tll-e firfl: defelld~: bt -may I)i~~d Quit,· 

a,C].ion p~ndant, and it \,,,-ill be then te-C) l~.l~ to dif,:o_otiIlue.'* 
_ In all cafes, where the plailltiffdllconrin ~ \es,-~t.i~ llpon 

payment of colls. -f· -
Execlltors and adminiflrators pa}' C(\ft5 OIl difCf"ltil:u':_ 

jng,! wl1ere they have knowingly broug}lt th~ir ;.:8ioll 
\Vro11g ; § but other\,tlfe they do not pay colls. Whel~ an 
awniniftr:!tor plaintitl' ill ejeCtment, after the recprd ,,-'as 
fent down, difcovered the defendant's title good -lgainfi: 
llim, he ]lad leave to difcontillue \vitllOUt colls, on ~1gree~ 
ing not to bring another aCtion without leave. If Dif
COlltinuance may be either, 

.,; 

I. By !'"ufe of C01.lrje, wllich pldin~iff may' obt3i~ at any 
til11C, eitl1er before ()r a frer declaration, until :1fue or de-
111urter joilled. ).-'his rule be-ing obtained ill the ufual 
mode, by infening it in your docquet, get a certified \;~py 
from tile clerk, a~d, at the fame ti!:ne; give notice of tax- ' 
i .. lg tIle cons: if tIle oppofite p3rty, or his attorney, does 
not attend at the time appointed, the judge will tax them 
£.\" pat"te, which coils mufi be paid forthwith, as the rule 
is COllditional, lfld of no avail, unlef3 tIley are paid •. 

2. By fpecial m()tion. '_ After ilfue or den1urrer joined. 
nntil verdict or \Vfit of illquiry executed, plaintiff 'can
not difcontin\le withollt a fpecial motion. ~ 

In replevin tIle avo\vant cannot hive a rule to difcon
tjnue; for, though he is anaCl:or in the law, yet it is the 

plainl;ff's fuit. *. \ 
Pllintiff m:;y difcontinue, upon Illotion, after a {pecia'l 

verdiCl:, whid~ is not complete ~nd final; but never after 
U a general 

-

* L. Ray. 1014. 
t Laws of N. Y. LO [e!f. chI 14 .. fea. ID. 

~ 4 Bur. 145 1 , I5~4. Bar. 169-
§ I Bla. ReI)' 451. 
II 4- Bur. 1928• 
~ Cro. Tac. 35. ':Bar. 17 1 .. 
~ .:+ I ~~ ~- ,. '1" ., ... ]. All, 
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a general ,-erdia;" though even a~l ~:. a fpecial-,·erdict, 
he Ca~tl0t ditcontinuc, if it is for the pl,~pofe of adducing 
freili pr00f, to contradiCt: the verdicl:. t 

Plaif'tiff is not all.owed to difcontinu,. after argument 
on dCl11urrer~ if tIle merits of tile cafe ca.l:e -in q\leftion;t 
hut otherwife, if only the forin of pleadiug .. 

3. lf7ith' tIre confi:tt of dtjt1ldant. This is nece{fary 
,vhere there is a verd~a:, or a writ of inquiry llas been. 
exccuted,§ and the reafons feem to be, that if the plain
tiff will not then ellter up tIle judgment, the defel1dant 
'may. 

CHAPTER XII. 

Of Steps preparatory to the 'I'rial. 

W HEN the caufe is at iffue, as mentioned in the 
tenth chapter, and it . is not difcontinued, the plaintiff's 
attorney lnllft proceed to bring it to trial; for ,vllich 
purpofe there are feveral previous fteps neceffary. _ Ho 
l11Uf\: give theCO\lrt, and the defendant's. attorney, 
notice of the tinlc of trial; prepare his iffue roll, 
funlffion the jury, and fubprena his witneffes. He Inuit 
alfo, if the caufe is-to be trie<\ at a cirr·'it court, make up 
and pl(~ tIle tranfcript of tIle record, -- iliJi prius roll, as 
a warrant to tIle court to try tIle c;lute. On fp¢cial acca· 

:1. I Salk. 178. I N elf. 663. 
t z Bla. Rep. 8 I 5. 
t I Bar. Ill. z L. R_y. 85('. 
§ Cartll. S 7. 

fiOI1S 
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:hc,lS it may lik~wile \>e qeceffary tQ. .bare a firnck jury, 
~ jury of view, or to have the witneffes previoutly ~~ .. 
~mined. Of all ,th~4~ in their order, &c. 

I. - Of lIDtici oj trial anti tlte proceedings atttlUiant thtreon., 
~y fi:atut~, I I feif. ch.:.,.6. fea. 14. ,~ 110 catlfe whatever 
~, i4~II.be tried befQl'~ any judge Qf auy court .of record, 
" wllere the defendant refides above forty lniles. from 

., J 

~, the ,lace wh"re.the c-ourt ·is n(d,l in w~ich fuch caufe 
,~ ~be tried, ufll~fs notice -Q{ trial in writing ,has 
~, be~'giY~n at l~an f9",r~en&l1s :bef9.refuch intesde.d 
~, ~~ial. " ,,' . 
. . ~~:. rule of ~~, ~ if the defendant' refides . with ill 
~ty miks frqm ·,where the C.Olln . .fits,eight days~t1Qti(;~ 
~f ~ial ~i ~~gi-V~J4r eJCelu.6v.e of :tfbe day it: is .feryed. 
But, if the caufe has been fufpended after iffqe joined for 
abQve ,(Q\lf term$,. there :mufi: be· a term '~.·11oticc of. trial, 
(ulJlef$.tlt~ d,la, •• as occMioned b, the defendant, ani 
(JJc\1. iJ\0.ti~ Jtlu& tie .giyen l;efore the .fifdl, or "wr 
f~~ t~tm. t ~ ~ -An' interv.'en·ing. notice ~" -trial, : 
1\Qwe.Wi ·~Arw. :a ,jury, or, a; ~iQJl-by.;.p13_iif's 
~~r~e·v,.( i~ ~ f~cnt pr~eediqgt~p~.m.,~ the. c~~p)o.Jl. 
99Pce ~y .n~t!{fMr. .' c· • .. .. . .. , ' 

. ,W~re, t~ aefend~nt"s attot~y Ca.\\not be ~~; ~be 
nqt~ m~y . be tcrved 011 the defeudant himfelf;' ~~ 
wll~re n~ith~·caD be fouad, ferv,ice will do in tlleQlice, 

Notice of trial Dli\ftalfot. -~J fttt\lt~, 9 fetr. eh .. 41. 
feC}: .. IOol'begive!l:tP.he judgo-.,r }1ildge8 before whQrn, the 
c~~f.e ·i~ tq..~e· ~~it=tlf at .the ~tilue. 0-£ giving it to th;; defen .. 
paQt's at;oraey 0 .: This is for the pUJ:pofe of apprifing the 
t.:Purt of tIle cau&·,: that they 11laybebetter enabled to 
determine the nlJ{Dber of ju-rors to be fUluluoned, and is 
an~logous to t~le E.lgliOl praCtice of fettillg it down ill 
the chief jufljce'~ book for trial. This. ilature is gencJ'olly 
9beyed by leaving a copy of the notice in the clerk's 

oil1ce, 

*' Oltober T. 17°3. 
1· Str.I164· DOU.g.jI. 
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()t1i~, diretled te. t~le, jl'dge or judges, together -with 3 

rlote. of tl1e ifiil(\ '~Je('jfy:n_g the tirile~f joining;' the 
connts in the (leciar.' rj .. )tl; and the heads \Jf- the fubfequent 
pleading3, as ccnc~-'~~J.~; as poffible." From- tllis· th~ 
clerk muO: dra\v up'-1i~~! jill: ol'-cauf~s-to be tried; deli\-er 
a copy~ to each oi .the 'jl~dgei, and aSx up another ip- Ilis 
offic'e. t- . 

After giving tl1is notice, it ,\\~jll fomctiines happen 
that ~circumfbniesfender it necefrary ttl delay tptt"ial. 
in which cafe the plait}tiff's attorney may counter~31ld 
it. Tllis mull 'be in 1i,vriring, and, where fourteen da)Ys 
notice of trial i~ requHlte, the countermand mufthe lleli
vered:fix days befotetn.etime of trial ;;t ·but, on an eight 
davs· noti_ce of trial, t\\'{) days is fufficient, -excJufive ot-: 

~ ~ -

the .day of delivery. ~" - ~ -- .. :.' .. ::. 

. .~ If after giving notite of tdati the plaiatifF cines not pro
ceed to trial, ~ or --countermand -rb.ellClti((t. of trial, -ne -i~ 
liable topayco11s to ,the ·defendant;, wau; in· otde~·. tb 
reco;;er thern"m\~ft inake-an affidavit" of 'I liS attendante, 
and ,~cdraTy;e:XpeDCflS,·r2nd give n01k~·:ofi'hoGion.; .. ' At 
the'time inelltlooed·th~r6in move the:colwt for a· ruJe~~ f()r 
the plaintiff to pay the cons, which b~inggranted, give 
notice of taxing, and tl)e judge will: tftark: the-~ tpJalitum of 
th-I5" coils on ilw -rule; if they, are' Jlot paid-, proceed :by 
attacllInCnt. But tlle<court 'will' not ft"v:the trial-:ulltil 

J 

pa:id,: as the defend¥1t h~'s this:reme<iy~ .'. . ' 
] f the defendant wiihr.:~·to I,ut offt-he -trial 011' account 

of tl',e abfence ofa mater~4' witnefs,: or the like,- he mull: 
appl y to the cou~, 0,11 ;an affidavit, of . the· faCl:s, ,and 
obtain a rule to {how .cauie, a certified coPY whereof is 
to be fervcd on the plain.tiff's attorne}·. It 'is laid (lown, 
that tIle affidavit, to llut off the trial for ,,,ant of a witnefs, 
~nufi {how fuch "ritnefs to be abfent, and Inateri~l, and 

tIl at 

* RllJe S. C. April T. 1763' 
t Ibid.- ' 
~ La\vs of N. Y. I I rea: ch.46. leet. IS. 
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tilat the defe~dant C3Ilnot fafely go to trial without \::~ - , 
evidence; that he h~s hopes and 'expetl:ations of procth ..... 
ing the prefcn~e 9f fnell \\titnefs \vithin :l rClfonable time, ' 

(fpecifying it) and rIlat tl1ere has been no neglect to p~o .... 
cure his tefl:imony.'" . 

2. Struck jury. In particular cafes it may be pnldent 
for the plaintiff 'or defend3~t to have the c3ufe tried by a 
firl1cK jury, whicl1 is -j-ri'c'onfequence of the,-fi:ttute of 
9 feLf. ch~ 41 • fea. 19. bY' whkh th~ court is empower
ed~ on tnOtioh~'()f either:pariy~: ,to- . grant a firuck jury. 
The iule': kdiat.the ilheriff bettie' proper county bri!lg 
into' ihe ° tletk's office,' ~i :;a: 'c~rtaib day, a book of the 
perf OilS qu~fified to' ferve as j~lrors, f ' with their places of 
abode ~nd::ipd.jtibn:;: ~nd·,. at lheret~rn thereof, the party 
apply'in~' rit~~~Jive ~ot!C'¢~~~~~,oppo~rep~,tty, ~~ to 
~he clerk, mo hiS deputy, of-_t~e'~ltne a~d pb~e of firlkmg 
fuch jury'- ~e'~~~~y~at, !h~"~l~~k'~,o~~e .. At-d~~~im~ 
ati,a place- appoi~ted; th.e. ct~rk; . ?t hIS: deputy?, ~ends 
~ith the' hOOK~' and, 'in' the ptefetice_ of t1)e parties;'. 'copies 
o~! '6f'ir:a~~li~:bff.6iV~eig~t:#~me~, 'fr6~ ~~jchthe at~ 
to.fuer,}b~: ~~:p'3~yla'p~!tI?t;"'.tt;ft ftrikcs'~nt . .'Jn~, and 
the opPdlh~'party <another,' '~nd-foalternate1y until each 
h~~ ftntck mit tvVdve. "lr'ihe -op~rifite -P3rty'does -not 
'attend,-' th~ clerk: mu:fl: fii-ike -·~u·t. for ~'inl, ,3'nd the re-
'm~ining'tWentt-f6ur;3re tobe'rettirned to tty the ifi"uc. 
'Th~ clerk ~fJeri .makeS out 3. fa:~r l,ifl: offuch t\ventv~four, 
with their j1lac es: or abode 'ari& addition; and certifies the 
fame, unorr. his h.and. to be .tlle-ftruck jurors, for the 
trial of tJ;ie' caJfe. This lift is delivered to the iheri tt, 
who arinexes"it to the r:.,'l'1tire faciaJ, and returns It, 

-as the 'panel of the jury to try tl~e caufe. Upon tIle 
trial, the jury are llot hal~v,,(ed for as in, com mOll clfes; 
the jury being. called as tlley irand upon the panel, and 
the {irfi twelve who 'app~ar and are not cllallengcd, or 

;1rc 

~ 4 Bur. 15 1 4-
t Rule S. C. April T. 1765-
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:ire found duly qualified a~d inditfercnt, are the .jury. 
Pflle perf 011 applying fora firuck jury mun bear the fees 
of firiking it, and has no allowal1ce for tIle fame OJl tlX·· 

. t.. . 

atioll. '*. By a fubfequent aCl, t if the clerk of the court 
13 illtere{1cu in the c3ufe, or related to eit)ler of the par
ties; ?f if it fhal~ appe~r prubable to th.~ ~}~rt., that.he 

, i~ llot il~djtferent bet\"e~n t~m, tQ~ C01;lf~ -are to .nomi· 
nate two pe.rians to firi~~.~e jury. . ." ._~ : 

3. Yi~. Formerly. tbere could not h;we been avi~w 
i n pe~f?nal~ ~ajans!~uf ?I,l9~ _~ithdrawiqg; Q(~J~ror, iJI
ter ~y were (worn, an~ Wl\hCopfent of the p.rt~s. by~ 
rule of eOUJ!t. Now, by the,.aC\ of Q (df. ch.4i:. fea. 1·8. 
" III any~jons where It alaIl- app)ear to ~he' cpurt pr9-:-

"p~r, .'~j~t;~h~ jurors ~Q~~dha~ a vlcw.qf th~ v-1C\ce ill 
" • quefiion., in order the bet~e! to ulu\e.rfta.nd, the e,videQce, 
H (nch cOl,1~~ ~y or~~~-Jp~~¥ w~its ofdjlrilrgas .Of ~(I __ 

" . beas corptJrQ }Uratmlm, to. l{fqe, by _w~;~.h me. fb~rdr (11:111 
" ~e.~~ma~Il~~~q ~~v<;}i~ ~~~ cif tQ~.A{~:~elv~'QrtJi~ 
" Jurqrs named m, ih~ .v~n~, ~~ f~h,,:wflfs", ~~{om~ ".r~~~~ 
" ri\l~b~r ~ Q~' J4e p~a.c~::W:: ~Ufntp~, fp~. [c~~~~nl~p.t 
" time b~.re the tr~l; '~llo ~en fuan ha~ tbr ~;J,tters. 
" in que11iqJl thowll t9-~th(im, by two~eifOlls i~,~Pte writs 
" named, -~ .heapP.Oiot,ed by: jthe~qurt~ ·~~d t4~ .~erjff 
" fuall, : py a (pedal ~C1\lrn -lip<i>l1 the r .. m.e, ~'ntify. ~hat 
" the .view hath beenha.d. according to.t¥ .c~,n4 of 
" tIle -writ;. and, in )f~ch .cafe, if there is npt a fir\lq~ j.ury, 
" alld tile parties, or the~r tlgtQts,. :~ a~tQ~nies, . ~n both 
" fides, iliall not agree, .b'y writil1g=l;1ncler ~he.irihands, on 
" tIle jurors who are to Qave the view, t~ nalnes of 
" all returned for tllC trial, in fuch cafe,.fhall.be written 
~, 011 fcveral difiil1Ct pieces of paper or parchment, and 
" rolled up, all(l put iJlto'a box, ill the prefence ~f, and 
" by direCtion of Olle ()f the j\l.dges of tIle court; and tllen 
., the names of fo many :IS lhall be nccdfary to go upon 

" tJ1C 

• 
'~\' l.J~.\VS of N. Y. 9 ferr. ell. 41. feat IQ. 

t 1 bid. I I) fetf: dl. 5 r. .. 
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'e the view, but not lefs than fix, {hall be flra\ .. ~r, ';ut, 

" one after another, in the prefence of furh judge, and 
\' tIle n3ntes of tIle jurors fo mutuall,.. ~reed UI1Dn, or 
" bal10tted as aforeflid, with their .. :.ce~ of abode :llld 

" additions, filall be firft writte!1 on It .. _"" pallel annexed to 
Ie tIle habeas (0'1or« or liiflringt~J.-) and the name~;, &c. 
~, of the rl:i~due, tiiali l):~ next written ;~1 tl~e faflle ord~. r 
" as they may nand in the panel to a 'Vmire. AilU when 
" fuch caufe is brought on to be tried, fuch of the jurors 
" as have had tile view, arid do :tppear ~ fh :l11 tJe ti rIt 
" [worn, hefore any drawing, and then fo many more 
" thall be (}rawn tr :"'e added to tIle viewers, \vho appear, 
" as thaH, after ;1.i ,~;,'bult, and challenges allowed, make 
" IIp twe~"e" Ant! further, that in all cafes wllere any 
" of the jurors iliall ~lave had a view, by virtue of all)" 
" ~rrit origillal or judicial, fuch of the jurors as {hall have 
" 11ld the vie\v, 311d do :Jppear, 3nd are not challenged, 
" or are found unexceptionable, iliall be firf\: [wurn, alltl 

., only fo many drawn as will make up twelve." 
As the having a vitw is not by the ftatute ma(le :1 mat

ter of coutfe, the court have thought it their duty to rJrc
vel1t its being obtailled for the purpofc of delay, antI 
therefore every rule for a view is underf1:ood to be llpon 
condition, " in cafe no view {hall be had, or if :l vicw
~, {llouid be hacJ by allY of tIle jurors 'vllomft~)ever, 
" (thougll not fix of the firfl: twelve) yet the trial 111all 
,e proceed, anti no objeCtion be made 011 account tllere
" of, or for want of a proper returll." 

In order to obtain this rule, move the court, and ferve 
a certified copy tllereof, on the oppofite party, having 
lirfi applied to him for the name of llis 1hower. Leave 
another with the fueriff, and he will fumnlon the jur~·, 
and attend with thenl at the place, Wllicl1 is only (ho\\'n, 
no evidence being given till the trial. From the words 
of the ftatute, infiead of inferting the niji prius claufe ill 
the venire, there muil: be a diJiringas where there is a 

• 
VIC\V. 
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~~. E.ram;f1i!1g"'t.:itn~!7£~:; prt~'i('7iS to th" tria!. If ~ny mah:rial 
\Viln~f$ 1)(: goillg abruad, Jill! is Ilot likely to return before 
thc triJI, or jf he is rtjident abroa·l l the ~ourt, 011 motion 
grounded on 311 affi.lavit <.)f tIle facrs, \\yiII grant-leave for 
Ilin, to be exalllined, tIle other llarty beil1g at liberty to 
(Tof) cXarnillc hin,. III tl!\e firtl cafe, namely, '\vhcre the 
\v irfi,-:is is ill th.c fi~te, and is going abroad, the rule is, 
t]lat t~·~ he exanlin~(l before a jUligf!~ "\-~he(l it is ohtain
ed anc' fervcJ, if no caufe is 1ho\\·n, move to make the 
rui~ 3lJfolute \vhic i . will be (lone, if tIle otl1er party 
ccr.fcIlts, hut it cannot be granted \vithout; tl10Ugll, if 
lle does not confent, tIle court \\--ill affift tIle party apply
ing, by putting ott the trial. *" If the rule is made abfo
Jute, dra\v' illterrogatories, file a copy \\:-ith tIle judge, give 
anorher to tIle oppofite- plrty, \\,it}l notice of tIle time of 
.tXJIDlolng. 1~!le other party "viII alfo file crofs interro
g3tories. At the tilne 31>pointed take the witnefres to the 
judge, and the an[\.iers mufl: be \,-rote (lo\vn under his 
infpe8ion and COIltroul. In vacatioll the applic:ttioll 
m~y be made to a judge. 'The interrogatories'mufi be 
figned by counfel. Thefe depotitions ~c ta en con
ditionally, that is, to be read if the (. I) IS abfent 

at the time of the trial. An examination is frt~luently 
takell witIlout interrogatories, tl10Ugll \\,ith thelIl is moll 
regllIar. This motion cal1not be Inlde before fiiillg a 
dec laration. 

In tIle latter cafe, \vhere the \~ .. itl1Cfs ,"efides lbr()ad, the 
fiatute [12 feIr. ell. 28. tea. 4.] provides, " tllat tIle court 
" (on affidavit, or proof being Inade of fuch Witl1cfs being 
" material, alld refldillg out of the flate, allcl UpOl1 mo
" tion Illade, by citllcr l>arty, in opell court, 311d upon 
" fuch rerlns, as the court filaIl thillk proper~ lnayaward, 
" llllder the real of tIle fame COtlrt, a c()mmiffion to fuell 
" perfons as tIle court (hall tllint~ fit, authorifing tllcm, or 
" a11J~ t\va or Inore of theIn, to .cxalnine fuch \vitneffes on 
" OJt~), \11)011 illtcrrogatories Jnnexed to fuell commiffion, 

" alld 



I • .lild to re(lut.:e fue11 eXJlnill:ttio!lS into ,\·riting, 311J ttl 

"returll (lIe faille \\'j{h ;111 cOllvel1iellt lilecd; 311d thl! 

(" naOlC of e~\~ .. v \Vitllcfs to be e~~a!lliJled, itlaill,e illft'rteJ in 
J 

,- the COlnl\lifilVll, anti tile intcrrt1gat()rics fl}:\ll be dr3\Vll, 
" an\i tigned b~' tIle parties, or tllcir counfe!, and tle 
,~ allpro~ed by the court, or one of the judges, and {hall 
" De 311nclled to the comsniffioll, and elch p3Tfy fulll 
... b~ at liberty, with the approbation of the court, cr 
~, judge, to infert fuch queR:ions ther~il1, as they may' 
"deeln proper ~nd neceff:lry. And the conlnlif. 
" fionrrs, or any t\\r'"O or more of tl1enl, iliall eX31nine 

" the witneffes named in the conlrniffioll, or fuel-t as they ., 
" can meet \vitb, on Chltll; :1nd cmfc the examination of 
" e!lch \vitnefs to be reduced fQ writing, and 1igned by 
" the fame witnefs, and the co"miftioners {hall 31fo tign 
" the fame; and all fuch examinations, 311d all fueh ex
" hibits produced to the cOlnmiftioners, and pro\·~d by 
" allY \vitnefs, filaII he annexgl to the commiffion, and 
" roturned to the coun, cbf;a up and under the feal 
" of t\VO or more of the faid cOlumiffioners; and if it is 
" llot convenient for either of the fai(l com~niHioners to 
" carry the fame to one of the judges of tlle faid court, 
" then one of tl1e faid cornrniffioners fhall deliver the 
" falne to the agent of tllC party on whofe behalf fuch 
" ,,"itne{fcs thall be exanline<l; 3nd fuch agent, OT, in 
" cafe of 11;S death, tl1c perfon into wllofe hands the 
" faIlle fllaI) come, filall deliver the fame to one of tIle 
4' judges of t1le C{lUTt, atld luake olth on affidavit before 
" him, tllat he received tIle fame frotn tIle IlJl1ds of Olle 
" of the conlmitIiollers, (or, jf fuch agent Jball be dead, 
" tl1en fuell :lflidJvit filall fet forth ,vhat manner the 
$' fame came to the hal1ds of tIle perfon who iliall dcli
" ver the fame,) and that the faole has not been opeJled 
" or alteredfince l)e received it;< lnu fuch judge thall 
" then open tIle faille, and indf)rfc ll}>on tIle cOlnlniffion, 
" as tIle cafe nl:ly l)e, cittler rerc i ve<l b)' tIle naJ1ds of 

x.,. 
OllC 
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'" Olle of tIle commitlioncrs, or upon the c·a(h of the 
" perfon \ly911o delivers t~le taille, as appe~rshy~ his affi
" dlvir, 311d fuhfcribe -his name to the fai~ induriement, 
\~ and {hall thell depof\t tlle faid commlffion, and reCUrl} 

.. , lI'(laffiJavit in the clerk's office; and every fuch depo
,. ii~ .011 thall be allo\\·ed arHl read, and deelnec' good 
" eVl,-'ence: and 311 parties concerned iliall he intitled to 
,,' take copies of f\1<,h dcpofitions, at theiT own cofis 
" and charges, wllell depofited. And 10 cafe fnch COffi

.. , miffiol1 thall not be Tetufned within fuch reaiOnable 
" time, as the COtlTt fila-II fronl time to :.time allow fur 
" that" purpofc. thelL~ the court may proceed, as if no 
,~ commifliOll bad ~ea, a~· ~rded or jffued. " 

.5. Record. The next nep will be to prepare the ne'
ceffary record. Wher~e trial is at har~ the iiiite roH 
is nnly necdfary, bot where the tijil is at tIle cirCllit 
'court, a tranfcript thereof rouft '~e made, called the ni/i 
prius rol~. .. ... 

The ijfue Toll COlltJmS the pleadings with 'proper no-
tice of -the intervenillg times, ,- &c. and lDay conlift of the 
caption, \varrants of ",:]ttorney, the mcmoranduln, tIle 
de1;laratron, the iml,arlance, plea, replication, &c. 
3\vard Df'the venire, :al1d continuances, thougll all tl1efe 
are Ilot al\vays neceffary. 

The roll comm:'!nces with fiating tIle terln in whicll 
~illC "iffue was jottled, alld then muil: be entered the \var
rants of attorney, \Vllich are copied from tllat of the plain
tiff at the end of the lleclaration, 311d that of the defen
dallt at-tIle etld of-his 'pie;). 

TIle melnorandum comes 11ext, and of it there are four 
kinds, aritillg froln t),C time of joinillg the iifue, as- it is, 
I. of tIle l11ne term in Wllich tIle declaration was filed; 
2. within any of the three fubfequent terms; 3- above 
~tour terlns, or a year after ; or, 4. arifing from tIle 
c;aufc of aBion, accruing within the very term of decIar

~ing- ·The different manner in which ·it is neceffary to 
dra\\" 

•• 
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dralw tl1e nlcllloranduin for tllefe fe\"crll ,,'ariances, ,,·ill 
be more fully ciucidated 11)T t~e follo\ving fl>ecimen. 

i. " Be i" remembered, tllat on tll\~ r~ird T \lefday of 

O ~ b·'· r ~ f " & ~" 't,lO er, t" tIllS Jllme tt'rIP~ l)e.L~re, rCa 

2. " Be it relneniberec1, t!tat heretofore, to ~:·f·jt, ill t.~': 
C( term if 4i.,rillaft );aJl, bef')re," &c. 

3. " Be ~.! remembered, that at another lime, to wit, in 
,~ !ltc term of·(}ll'·l'.~~·~ in the year if our Lord 1791," &c. 
, 4. " Be it reI! .l~·l)Dered, that on Satu,·dll~v the elevc:~th da..r 
"~r t1ugujl, il ~his .. f/}fn-e term," &c. 

II the plea is tlelivered of a different t.erm from. the 
c~rti\.ln of the declaration, all ilnparlance nlufi be enter
t1d Qf1 the roll to the term ill whicll the plea is pleaded, 
It;l: !ng that the rlefendant hadk:lve to imparle to the .. 

- nrlt day of that t!:r!D. But this imparlance is ul111eceffl

ry, where ~e plea and declarftn are of the fame term. 
All :he plead~ngs{p~fequent to 'he plea, .m~fi: likewife 
be entered WIth :itt Jn1parl:mce, though It IS often the 
practice to enter the impar)an~e to the plea down to the 
term of joining iifue, and then enter the replication, 
&c. witllout any imparlance, but the former mode is 
the moO: accurate. 

After tIle pleadings ~re entered, the vC1zire, or procefs 
to fummon tIle jury, is awarded· on the roll; and if tlle 
caufe lhoulli not be tried the term in \,,"hiell tIle vetli1·e 
is returnable, or at tIle preceding circuit, this procefs 
muG: be continued on the roll, from ternl to terln, do\vn 
to tIle term of trial, by a fuggeftion th·at tIle flleriff 113{1 
not fent allY of the pr.eceding \vrits. 

This cOlnpletes the iffue roll for trial, if tIle caufe 
is to be tried at bar; and for this' purJ)ofe it Jnllft .be 
produced in court at the tiJne of tIle tri~IA Bllt if the 
C31.1fe is to he tried at. tIle circ'uit, then the niJ,' prius roll 
l.11ufi he prepared, \,,-hie·h. is ill cOJlfcquence of tIle fiatute. 
of 9 feLf. eh. 4 1 • feCt. 3. enaCting, " that when any iLfue 
',' is t~ied at any of tIle circuit c(Jurts, tIle tellor, Ot:' 

tranfcript 
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" tranfc.ript of tile r~cord thereof, ,vith a refllite of the 
" jury, or an a\vard of procefs, for their appearance to 
" the fuprelne court at tllf! next term, unlefs the jufiices 
" of the fupremc c~)urt, fL)lne or one of theol, at tIle 
" oay anti pla{.e appointed for holding the fai(l circuit 
"court, ~t '\vhicll fuch iffuc is or ouglit to be tried~ 
" {hall fooner conle, thaJJ be made Jnd fent under ~'le 

" feal of the fupteme c-ourt, to fuch of the jufiices of 
" the fame court, as nla'Y hold the faid cirCllit COll 1

'" 'i 

" in the county wllcre fuch iffue is or ought to be trieu ; 
" and a filnilar claufe fila)l be inferted in the procefs, 
" for the 3ppearallce of the jury, at the f~ ~d circuit 
" court; and if one party demand, :lnd have ~.\n;h tenor 

. ~, or tranfcript of the record as :1forefaid, to deliver to 
,~ fuch jufiice or juLlices, before whom fuch iffue iSlO 

" be tried, another te~ or tranfcript of the' . fame re
,: cord fuall b(! made aDd delivere(to theotb'::r partys 
" if he require t~e fame." t· 

. TIle niji priws record COlnmcn~es 9i-ith what is terme~ 
a piacita, or general fryle of all the records in the rl.1t)]~me 
court, ii·om ,vhich this is fuppofed to be an extraCt. 
This placita mufi be of the ~rm in which iLfue was 
joined. Then, omitting the warrants of attorney, 
tranfcrif)c the \."\"llo1e of tIle iffue roll, do,\9n to the a\\Tard 
of the fitfi ~1fnire. If you Ilfoceed by a venire with a 
11iji prius clauic, ,vhich is the motl: COlnmOll method, 
:lnd the caufe is not tried the cirCllit after the term ill 

\\"11ich iffue is joined, you need not cnter all the conti
nuance~, but fay generally, that the procefs was conti
nued to the time of trial. If you proceed by diJIringas, 
a fcc~n(l placita of tl1~ (erln before the trial 111Utl be 
~ddcd, af~cr tllC Cl1d of tl1e award of tIle tirtl veni,-e, to 
fUPf)})' tl1C \vant of ('otltinuallc.es, atld after tllat the ju
;-ata, aw:!rd of the diJlrinl';as and Jciendum. Prepare a 
label to this record, Hating the n:lmes of the parties, na~ 
ture of ,lC aCtion, and time of court fitting. Annex . 

It 
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it to the record, Inake a pret-ipe, and carry them \\-ith 
the i{f\le roll, to the clerk's office; where file the ilfue 
roI], and get the n~(i prius roll fealed, \vhich is done 11Y 
Willtling a bit of tape rou!ld it, an<l fe3ling the end, leav
ing Ollt the label. 

6. Jury procefi. The veni,--e is a \.vrit iffued hy t~e 
clerk, under feal of the COllrt, direCled to the fheriff·of 
the county \Vllere the venue is laid, commanding him, 
that he caufe to come before the court, at the return 
thereof, t,-.,.elve free and lawfui men of the body of his 
COllnty, ~acll of whom iliall have in his own name, or 
right, or in trufi for him, or in his \\:ife's right, a free
hold in lands, metfuages or tenements, or of rents in 
fee, or for life, of the value of fixty pounds, free froln 
all reprifes, debts, demands, and incumbra-nces what
foever,"* and \vho are in no wife of kin, either to the 
plaj~ltiff or defendant, to make °a certain jnry of the 
.('uuntry, between th~ patti~s in the ac\ion, becaufe the 
paTtie'S, between whom th~ contention is, 113ve plit 
themfelves upon that jury. If the c:lufe is tried at the 
~.ircuit court, this writ may be either with a nifi p,-ius 
daufe, or without. In the latter cate a difiringas iff"ues; 
but ill the lirfi, the vtlfire is the only procels. The niJi 

-prius- clauie recir~~ ic the effeCt: dire8ed in the lafl: re<:ireJ 
aCt, after the mention of the le~:lfn day, "unlcfs the 
" juftices of the fupreme court, forne or one of them, 
" at the day and place appointed for holding the circuit 
" court, at Wllicll tIle ift~e is to be tried, iliall fooner 
" <: 0 In e • ' , 

The venire on a trial at bar, muLl: be telled Otl tIle 
firtl day of the preceding term, returnable the firfi day 
of the term in which tJle caufe is tri~d. Tllis \\'rit 
with a niji prius daufe, Olufi be tefted the Iaft day of the 
term before the trial, returnJble the firfi day of the 
~'uhfequent term. But, if a d&'lringas is ufctd, the venire 

III utl: 
.)to Laws of N. Y. 9 {elf. ch. 41. {ett. 9. 
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mufi be tefted tIle tirft, and returnable the laft day of tIle 
I,receding term. 

The .. veni,. ihou1d regularly be left \vith t~e, Oleriif 
fi~ _~y.~ the trial. fince, b)~ the ftatute, eacll 
juror'(ntlft flllnmoncd that time, and either party, 

· t upondema • has aright to a certified copy of the panel, 
~, &(e, days befure ~t.he trjal, tc be delivered to him, his at-
~.~ ,. tomey or agent. _ 9'1f ~ 

· .• ' , ~ ~Jie jury pracers muft be dircCled to, and returned by 
:~"lh~coronf',r., if the fheriff is interefled; but, if the co~ 
.... " . ~- ~ 

~~er is interefied, it muft be direCted to two e1ifors, 
,~ .. ·~;lipon a proper ··· .. ~O'eft;on on the roll . 

. ~~ . If :1 difoingas is:1, out, \vhich mutt always be done 
;~"wllf~re there is a jury of view, and the caufe i~ to be tried: 
,~ the_circuit, tIle niji prius claufe muft be inferted in t113t. 

TJlis writ generally ilfues upon a fuppofed default of tile 
jurors on the -'[}mire, and, on that account, the (heriff 
is commanded to difirain them, fo that he may have them 
at the return, to make the jury be~NceD the parties. 

7. SubptenQing witnejJcs. In order to compel the ap
Rearance of "\vitneffes at the trial, either party may iffue 
a writ for that purpofe, comlllanding them to attend, 
~t tIle time and place; thereof, under a certain pain, ufu-: 
ally 1001. to tcfl:ify'the truth according to their know
lege. 

Make out :l precipe, engrofs the writ, and iffue it in 
the ufual Inallner. You Ina)" put four witneffes in tIle 
'\lrit, but not morc. ] f ilfucd in vacation, tefte it tIle 
13ft dav of ternl; but, -if in term, the firll. In order 

" 
to ferve the \vitncffes} nlake Ollt tickets of the Juhprzna, 
containing its fu[)fiallCC, (lirctl:ed to cach. Serve one 
pcrfonally OJl eacl1 \vitncfs,~: givillg 11im at tIle fame 
tilne, Ol1e fllilling. If, in the coul1tr}~, telldcr his rCJ

fonalJlc expcnccs. t -1~11~ '\Vitllcfs 111Ult have rcafollable . 
110tlce t 

I 

-r- 2 btr. 115 0 • l~aw~ofN.l~. I~: felf. chi 17. feet, j. 
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notice. - The penalty on the wjtnefs for negleCl:, is 
201. befi(les daln3g.es to the party grieve(l. t 

If the \\·itl1t:fs f.as in 1lis cullody allY deeds or paper~, 
which are n~cef.3ry to be produced on the trial, infert 
'\~11at is called 3 ,.'uccs tecum in the fubprena: the praCtice 
is fometimes to ~ive a notice to the witnefs to produce, 
but the fornler is moll: fecure. 

If the witnef. is a prifoner, he olufi be brought up to 
t he court by a writ of hab~as corpus ad t1iificandum, the 
name of whicl-. tufficiently explains the intent. Having 
_prepared this writ, make an affidavit tl)3t the wienefs is 
material, and that you cannot proceed to trial ,vithout 
Jlis tel!jmony; take them to the judge, who will allow 
the \vrit; th,!reupon get it fealed, and leave it with the 
jailer, who 'f/il1 bring the prifoller into court at the_ time; 
-but you muO tender reafonable charges to the jailer. 

All thefe prevIous fteps being taken to prepare the 
caufe for trial, the next and Iaft is to dr3\V the briefs 
for counfe). Thefe !DuA: contain a- fhart 4k.etch or {late 
of tIle fuit, fetting forth the fubfiance and nature of _the 
.}>leadings; the proofs, \vhether written or unwrittell; 
the matter in conteft as it emerges fr()m [he pleadings; 

- .and the ol)jeBions expeCl:ed from the ot~er fide. Thus 
much till the trial. By way, however, of cOQClufio~l 
to this ch'lpter, I will juft add a few words as to trials at 
bar. Where the venue is laid in any other county than 
where tl1.e- CO\lrt tits, this is feldom granted, 3S the fta
tute direds it only to be done in cafes of great difficulty, 
or Wllich require great examination.i But," all iifues 
'" joined in the fupreme court, and triable by a jury of 
" any county \vhere the C011rt fits, may be tried, eitller 
" at the circuit or at bar."§ . The motion for a trial at 
bar, in tIle firl1 c=t{e, cannot be made till iffue joined. 

* Str. 510• t Laws of N. Y. 1 I fe1f. ch. 17. fea. 7 . 
.t Laws of N. Y. 9 fea: ch~ 4 I. feat I. 

§ Ibid. 12 fca: ch. 28. feat 3. 
CI-It\PTER 
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C}IAPTER XII1. 

Of '1rial by Jury. 

HAVING, in the preceding chapters, explained the 
neceff~ry proceedings to be taken for bringing a £aufe· 
to trial, . thofe at the trial itfelfwill properly he our 
next confideration. 

If the caufe is to be tried at the circuit, the plaintifffs 
attcmey delivers the record to the <;Jerk of the cin;:ait 
the fidi d~y of its meeting, and moves that it be olade. 
~~manct: if dlis is not dOlle, the defendant may, the fe~ 
cond day, enter a nc recipiattir, and hinder the caufe 
from bejng tried. If the tri~l is at bar, the attorney 
brings the· iffue' roll with him to court, on the day of 
trial. T·he plaintiff, by nQt bringing in this record, 
may delay the caufe, ifhe pleafes, and be fubjec9: to no 
other lofs than that of the cons of the dav: but jf tIle 

~ 

defelldant is fearful of (uch Ileglell: in tIle plaintiff, and 
is willing to difchatge himfclf from the aCtion, he may 
undertake to bring on the trial, b'y ruling the plaintiff to 
file his Urue, obtaining Ie"ave from the court, and giving 
proper notice to the plaintiff; which proceelling is cal ... 
led tri~l by provifo~ by reafon of the daufe then inferted 
in the venire tQ the 1heritr, viz. " provided that if two 
" writs come to your hands, you will execute only one 
"of them." But this praC\ice is fcarcely ever ufed, fince 
the flatute for amendnlent of the law permits' a norlfuit 
to be obta·jned in tllis cafe, in the manner afterwards Inen-
tione~ partic;ijl~rl y. 

But we will fuppofe all preliminary i1:eps fettled, ancl 
tl1e caufe (~llc(l on in court. It is to be noted tllat the 

caufes 
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(luf~s arc to 11e hrOtlgllt OJl in o~dcr, :lccordillg to the 
fetliority ()f tl1e iifllCS, Ul11cfs tl1c court, 011 fpecial rea
fOllS, otl1cr\vifc diret'l; 311d, if tIle l'JTt irs 111:111 not 
In () vet 0 {-) r iII g 0 n tIl e c au fe son t 11 c day 11 xc" 1 i 11 tIl e 110 ti c es 
of trill, tllcrc 11eing till1e t() trjT tl!c fanlc, tIle caufe of 
tIle l}arty, to ill defal.1It, f11~11 110t be tried 011 any otl1er 
day, ill preference to a jUlli\.)r iuue, l)UL fh~ll be P,)fl:
POI1C(\ untii tIle court is at leifllre.~: WIlen tl1e caufe 
is brougllt 011, tIle jurors are callc(l alld [\\rOfJl. To this 
ella tIle fllerift" returns t1le vCJlire or dijiringas, '\virl1 
tIle panel of jurors annexc{l, to tIle clerk in court, 011 

\Vl1icll aCCotlnt tIle jurors are [.lid to be ilnpannelled. 
Tllis jUl')T is eitller fpecial or common: tIle mallner of 
Clloofing tIle forIner, we have feell ill a preceding chap
ter. t A common jury is Olle returned by tJle ll1eri1f; 
accordillg to the direCtions of the fiatllte of 9 fcif. ch. 4 1 • 

fea. 10. v~lich appoints, tllat the iheriff filall return 
tllce fanl,r eanel to every caufe tried at the faIne court, 
cont~:~lir.6 nolefsthanforty-eight, nor more tllan feven
t)~ -two jurors, unlefs tIle court, if they fee caufe, f11all 
order a greater or lelfer nUlnber. TJlefe jurots Inufl: 
polfefs the qualifications direCted in tl1e venire, 10(1 tnuft" 
nl()reOVer, be above tIle age of twenty Olle, an(l under 
that of fixty years; t al1d 110 perfon is obliged to ferve 
in tllis court, as a conllnon juror, more tllan once a 
}?car. § 

,,,Then tIle jury proccfs i~ retufllc<l, the clerk calls tIle 
pa.rti(~s, plaintiff alld (lefell(lallt. If tllC (lefcnd~llt, or 
llis attorlley, do 110t appeJr, tIle crier call~ Ilill1 tJ~ ree 
tirncs, and tllen the illquefl: will be taken b-y default, 
in whicll cafe tIle dcfellclal1t lores his cllallcJlges to tIle 
jurors; and the plaintiff's attorney gets the capiatur, 

Y by 
* Rule S. C. April Ternl, I j6 3. 
t Antep. 141 • 

~ :l~3~\'S ?f N. Y. 9 fefT. c h. 4 t. feat 9, 
, I bH.i. ~ect. I 4. 
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hy default entered on the 7}t}::-rc, or panel, and then pro· 
l'ccds. 

\\rherc tl1e parties are rel(Iy for trial; the names of 
file pcrfons irnpannclled arE ,\~ritten 011 difti116t fcrips of 
paper, prcl)arcd by tIle fheriff, ano rolled up, and put 
into :1 box I>rovided by tIle fheriff, froIll ,\,11ich tIle clerk 
dra,v~ out t\velve; and, if an~· l11an "tllOie 11all1e is drawn 

.I 

,loes not appear, or appearing is cllaIlenged, and fet 
afidc, tllcn fo mallY arc (lrawn as \\yill make up t\velve, 
after all c311fes of cllallel1ge allo\ved. '*" 

As t)lC j llrors appear \vhen called, they are [worn, 
u111cf5 chalit·'lge{lb i either party" Challenges are of t\VO 

forts, eitIler to tIle array, or to tIle polls. 
A cJlOllf.iJgc to :ile array is at once an exception to the 

\vll01e pallel, ill which the jury are arrayed, or fet in 
order by the flleriif, in his return; and it may be 
made \lpOn account of partiality, or foo1e default in th~ 
flleriff, or his under officer, who arrayed tIle panel. 
Generally fpeaking, .the fame reafolls that, before the 
3\\rardillg of the venire, \verc fufficient to ha\Tc it directed 
to tIle coroner or elifors, wiii be :lifo fufficiellt to qUlfh 
tlle array, w hel1 !nade by a perfon, or officer, of ,-\111ofe 
partiality there is any tolerable ground of fufpicion. 
Alf(), tll0Ugl1 there be 110 perfOllal'objeCtion agaillfi tl1e 
illeriif, yet if he arrays the panel, at tlle nomination or 
llnder the direCtion of either party, tl1is is good caufe 
of challenge to the array. 1'11e array Inay alfo be cllal
lenged, if Jl1 alien be a p:l1ty to the fuit, and, upon a 
rule obtained, by his Inotion to the COtlrt, for a jury de 
1ned;t'tatc lingut?, fuell a O!1C l)e 110t retllrtlCcl by' t]le fller

iff, l)urfuant to tIle fiatute of 9 fen: ell. 41. fca_ 2 r. 
",llicll enacts, " that ill all lnanner of juries and inqllcfis, 
" bct~·cell aliells and citi7~ells of tIle U l1ited States, in 
" any court, or before any juilice, and whether the 
" flate l)c intcre11cd or llot, tIle Olle llalflllall be citizCl1S, 

, " al1d 
.)\- L.\\'s of N. Y. 9 [eiT. ell. 4 I. feat 16. 
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\){ and the other 11:lIf aliens, if fo n13n~" can be found; 
" and if there be not as mallV to be fOUll(l, the rcnlnant 

~ 

." to he cOlnpofed of citizens. " Bllt \,'llCre both parties 
are aliens, no partiality is to be preft]lned to one more 
tIlan another, and therefore, in this cafe, the jury are 
to he all denizens. * 

Challenges to the p~lls are exccp~ions to parriclll:!r ju
rors, alld are reduced to tl1ree !leads, prl)plt:'" drj't~ll:r., 
propter a./fet1um, and propter d£li,'1uln. 

I. Propter difellllm, as if 3 juryman he an :!lien, t!lis 
is defeCt Qf birth; if h~ be a nave or a bondman, this is 
defea of liberty. Under the ,,'"ord mall the fem3le is 
excluded propter diff(~U'n f.":~UJ, except when a \\-ido\v 
feign herfelf ""it~t ~hild~ ill order to exclude the llcxt 
lleir, and a fuppofitious birr!l is fufpeaed to be intended. 
there, UpOl1 tIle ,\"rit de ~~fJltrt i,!(piciendo, a jury of 
"Tomen is to be illlpannel!ed to try tlle queflion, ,\~hetller 

with child or not. t lJut tIle principal deficiellcy ii 
defeCt of efl:ate fufficient to qualify 11im to be a juror. 
This depends on the fiatute of 9 feff. ch. 4 1 • fea. 9-
by which all jurors, other than t1rangers, upon tri:lls. 
per m~dictatetn lilzgutr, fuJIl ]lavc, ill tllc coullties, ill l.is 
o,,,"n name, or right, or in trufi for hinl, or ill llis \\:"if~'s 
right, in the fa!ne county J a freehold in lands, Inc{fua
ges, or tenclnents, or of rellts in fce, or for life, of the 
value of 601. free from all reprifes, debts, (Ielllands and 
incqmbrauccs \Vllatfoe\rer: hut, ill tIle cities of N e,,·
York, AlblllY or Hudfon, either a freehold, or a per
fonJl efiate of :lle like ,·alue. 

2. J·\'lr(~rS lllay be challel1gcd propter ajfc l1:1 In , for 
fufl)icion of bias, or partiality'. 'I-Ollis Inay l)e eitller a 
principal cllallenge, or to tIle jav(;r. A principal chll
lellge is fuell, ~"hcrc tIle cauic atligncd carries ,,-itll it 
prime, fac:ie c\'ident Illarks of fufpiciol1, eithc!" of Inalice 

0\" 

.,.. Year-llook, 2 I H. vi .... 
t Cro. Eliz. 566. • 
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or favor; ~s tl1at a juror is of lin to eitllcr p3rty \\4jthil1 
t1le tlilitl1 degree; * t]lat J1C hJS been arbitr~.tor 011 eitller 

'-

fde; tllat he 11JS an illtcrefi ill the caufe; tl1at there is 
an aCtioll depending bet,,geen him and tIle flrty; that he 
has taken nl0ney for Ills verdiCt; that he has fornlerlv - ~ 

beell a juror in the falne caufe; that he is the party's -
mafier ~ fcrvant, cOl.lnfellor, fieward, or :tttorney, or 
of the fame fociety, or corporJtion with 11im; all thefe 
are pril1cipal callfe~ of cl131!enge, \\·hicl1, if true, cannot 
be over-rtlled. Cllallellges to tIle fa-.)~r arc, \V!lere the 
PJrt~!" 11:15 no pritlcipal challenge, but oltjc8s Oilly fOlne 
probable circlln1f1:lilces of fufpicion, as acquailltance 
and the like, the validity· of \,,.llich ml111 he left to tIle 
deterln;llarion of triors, \\,110fc offic~ it j~~ to de·,~ide) ""}le

ther t11*! juror be fa~orable or unfa\~or~·~1Ie.. The triors t 

ill cafe the brfi l11an c31led be cl1allcng.~d, arc t\VO illdif
fere11t perfons 1131neJ by the court; allll. if tIley try one 
roan, 311d find llim illl1iffercllt, he fl: all be f\VOrll; and 
thell he, and the t,vo triars, 1halI tr\T tIle next, and \\,hen 

" 
~nother is found indiflerellt and f\vc:rn, the two triors 
iliall be fUl1erfeded, and the two fir!\: ~\\70rll 011 tIle jury 
:!hall trv the relt. t 

J • 

3- Ch(!flcnges prfJpttr delilium arc for fOllle crilne or 
mitdemeallor, tlIat affctts the juror's credit, 311d renders 
hiln illfall10u3; as for a conviB:ioll of treJfon, felony, 
perjury, or COl1fpiracy; ur if he IlJth received jildgfncllt 
of tIle pillory, or tIle like, or to be \vhipr, or fiigmatifed ; 
or if he be olltlJ.\'ved, or conviCted of forgery. A juror 
may hilnfelf be exalnillcd 011 oatIl of 7..1l)ir dire, vcritatcm 
4icere, \vith regard to fuell clufes of challenge, as are 
110t to 11is difilo110r or difcrcdit, but not ,\'it~l rC;lrd to 
ally crime, or any tIling, \vhich tC11ds to llis difgrace or 
~lfad vantage. t 

Befides 
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Rcullr:; tllcfc cI1:l11cn~cs, 'V11icl1 are exceptions to tIle 
fit.:cfs of jurors, Jl10 \\thcl"etJY they m:ly he excluded 
fr()i~l ft'r\·ing, tllere are alfu otl)er caufes to he Inade ufe 
of })\ .. tllC 11.1Tf)rs lllelIlfelves, \\Y}licil are matters of exernp .. 
ti('il~ w:l~~reb .. th!:ir fervice is r:rcu/;-d, and not excluded • . ' -
As l)y !1ature 9 felT. ell. 41. fea. 26. firemen of the cities 
of ~ c\\'- York or AlbJI1Y, and firelnen of Bro,)klyn, in 
King's county, :Ire not compellable to ferve as juror). 
By (;U t1() III , like\\rife, pl1)Tficians, and other medical 
pcrfons, counfeI, 3ttornie~~ officers of tlle court, and 
tile like, are f~Ido~n f:'ltllinOllcd, and ,vould probably be 
exc\lfed if ilnt)JllllCllcd. 

If lly mcallS of cllallenge, or otl1er c3ufe, a fufficient 
Dllmber of uncXcel)t;onable jurors <loes not appear at the 
trial,. eitller p:lrt)7 may prJy a tal~s. A Itlles is a fupply 
of futh n;{'11 as are fUlllmoned upon the firfl pallel, in 
order to make IIp tIle deficienc}T. For this purpofe a writ 
of decem tales, oflo tales) and tIle like, ,\·as llfed to be 
iffued to the 111eritf at COffi!nOn law, and m\lll: be frill fa 
done at a trial at bar, if tIle jurors nlake def~ult. But, 
~t the t:irC\lit court, by virtue of the ftatute, 9 felf. ch. 41. 
fea. 23. the judge is empo,~'ered, at the pray"er of either 
-party, to a\,TJrd a tales de cjrcuJnfiantibus,;~ of perf OIlS 
prefent in court, to be joilled t() the other jllrors prefent, 
to try the caufe; 'VilO are liable, ho\vevcr, to the faIlle 
challellges as tIle pril1Cil)al jurors. 1~his is ufllally 
done till the legal nuulber of twelve be completed. 

WIlen a fufficicllt nUlnher of perf OIlS !fnpalll1elled, 
or taleftnCll appear, they are tIlen feparately fworn 
,ve 11 alld trlll y to try the ilf\le bet\,'eell the parties, and 
a true \'crdiB: to give accordil1g to evidences, and 11cIlce 
tlley arc delloll1il13ted the jury, jurata, alld jurors, jura
lores . 

. The jury being now (worn and ready to hear the me
nts of the cmfc, the counfel on the part of the piau&tiif, 

or 
* Vide Ante. p. 12. 
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or ~le ",~v11?_ holds tIle affirmative of t]lC quefiion ill iifue, 
- t:'p~r~?; (it'~'" il~~ture of tlie a{:tion; r(!cites the fllbfl:an(~e of 

tbiC pleadings; nl0\\~S ,,,,hat the iifue is whicll the jurors 
are fworn to try, and fl:ates tIle evidence Ile propofes to 
produce on tIle part of his client. Then llC calls llis 
witneifes, ,,·110 are fir1l: examil1cd by the party pro'lucil1g 
them, and thell crofs examined by the other fide .. 

The Datllre of this wor'k ,viII not pertnit me to enter 
minutely into what is, and what is not legal e\'idenc~ 
to a jury. I 1ha11, therefor~, only feleCl: a fe\v leading 
principles on !his fuhjetl. 

Evidellce figllities tIlat ,vhich denl0nfirates, makes. 
clear, or aft.:ertains the truth of tl1e point in iffuc, citllcr 
on the one fide, or on the other; arid no evidence ought 
to be admitted to any other point. Tllerefore, upon an 
:lB:ion of debt, wl1en the <~efendallt denies his honq 
li)T the plea of non eft jaflum, al1d the i{f\le is, whether 
it be the defendant's deed or 110, he cannot give a releafe 
of this bond in evidence; for that does not defl:roy the 
bond, and, therefore, dl)eS not prove the iffue, wllicll 
lle has chofen to rely ll},)On, viz. that the bond has 119 

exifience. 
Evidence, in the trial by ju.ry, is of two ki,lds, eithe~ 

viva voce, or in fcriptis, i. e. parol or 'l(,'rittclZ. 
I. \VitIl regard to parol teflitnOllY, tIle general rule 

is, that every lnan who believes in J Suprelne Beil1g; ;i;.: 
is ill llis found fCllfes; t is of all age to be fenfiblc of tIle 
11ature of all oath;t and WIIO is not by law deemed infa
mOlls,§ may be f\\TOrll and exa111ined as a \\,itnefs. 1'11 is 

gcnerJI 

* I Atk. 2 I. but a profefTed atheifi callnot be a \VitIlefs. 
Ibid. 40, 45. 

t Idiots .l""OlJ~ their birfh are perpetually excluded from giving 
tefiimony; but lunatics may be exall1illCd ill tlleir luci(l illtervals. 
COin. Dig. tit. Tefimoigne. 

! z I-;<'Je 1). C. 278, 284. 
§ ;l\1od. 15, l6, 74, 75· 3 Lev. 4z6,4~7. I IJ. Raynl. 39,40 • 

s Wilf. IS, 19- But 110 cONviction or judgmellt call be 111ade 
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~eneral r.ule is liable to t\\FO exceptions, ",hiclt arife f'!i
tIler from tIle 111atri,noni,1! 'connc:!Cion, or frol11 ha v i11g fOllle 
il1tcrejl ill tIle e\"ent of the fuit de}Jcnding. I. A huJband 
and v.,'ife canll0t be evidence for or agaillil eaell other.· 
But no other degree of kindred excludes a perron's tefii
many. 2. TIle fl1131Ieft interifl in tIle eVcllt is a fufficient 
objeCtion to tIle competency of a ,vitnefs~t It is of 
110 inlportance, wllether the henefit expeCted be direCt 
and immediate, or oilly cOllfequential.t But it Inufl: 
be a prefe"nt interefl:, not a future (,ontil1gency.§ T~lis 
interefi lIlly be afcertai11ed by exalnilling the witnefs 
11ilnfelf UpOll his voir dire, or by bril1ging otller proof; 
but it is faid, II a party cannot have recourfe to both 
tl1efe Inet}lods. 

It now remains to confider the credihility of witneffes. 
It has been the unanimous alld rational inclination of 
great j\ldges, in IDodern tinles, to confine the objeCtion 
to the credit, infiead of the competency of \vitneifes, 
leaving the quel1ion of their veracity open to fuch obfer
'~ltiollS as the fllperior \vifdonl and experience of the 
court may jufily illforce. ~ TIle credibility of witne{fe~ 
depends on tlleir number,Jkiil and integrity. 

I. Altl10ugh their number corroborates and confirms 
tIle proof, yet, ill general, one ,vit11efs is fllfficiellt in caufes 
detcl-lnilled by l jllry. But a cO!1victioll of perjury fllufi 
be groundecl on the tefii lnony of t\VO at tIle leafi, for a 

very 

ufe of to prevent the admi1libility of a ,\~itnefs on this aCCOllnt, 
1111lefs tIle recorcl be actually produceci ill court; [2, Hl\\·k. 
433.] alld it is Jlot fufficicnt to I)roduce the conviction alone, 
1t mufi be follo,\~e(i by a judglnellt to cOllfumn1:1te the incapa
c.:ity. C O\Vp. 3. 

* I Inft. 6. b. See z Kel. 62. 
t 2, Vern. 31 7. 
t L. RaYln. loci· 3 Lev. 152 , 153-
§ I Salk. 283. 
U 10 l\lod. 193· 
,. 3 T~rm l~eI)· 3 z. 
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,"cry obvious reafon, namely, that othcrwife there 
,,'ould only be one olth in oppofition to allO(11Cr ~ *" 

2 .. The /kill (.)f \Vitl1C{fCS is certainly a lnofi material 
confidcration ill dctcrmillil1g tlleir credibility; 311J it is 
cf io.lportance to inquire, ho\\~ they happen to kno\v tIle 
truth of waat they depofe. "Cujli,~ft cTfdcndum ~fl ii% 
" .. fuQ propria arte~" is the maxill1 of rcafon "n(\ of la\v. 
W-ith the fame view, it is expedient to ditcuis the 
oPIlortunities _ ,",hich the ,,:ritnefs llart of makiJlg juft 
obfcr\'ations, and 11is condition, circllmfiaoces, and tem
per of milld, at tp.c time to \~-!licl1 his evidence r~13tes. 
The ilnperfeCtion of.., man \~·ill frequently render Ililu 
liable to deception; and facrs are lO'O often fce;] rhr,:uf,h 
a jaundiced eye" tOIl this idea of poffiblc clct:eption, 
tIle law rejeCts hcarfay evidcllce, al\\lays requiring tIle 
beft pr\)of of whicll tIle nature of tIle cafe is c3pabl~. 
Yet in fome cafes,! (as in proof of fOlne prevailing 

CUltOlllS, 

* 10 Mod. 194t 195. 
t Lord Clarendon [Contin. 349] gives the fol!o~'ing nura .. 

tive, which may ferve as a fi:riking infiance of the fdliibilit)? of 
well-intentioned \\,itnetres. At the great fire of London, a 
fervant of the Portugueze anlbaffador was fcized and ill treated 
by the populace, a fubfiantial citizen being ready to depofe, 
that he faw him throw a fire ball into a houfe, which inllantlv 

4 

burfi into flames.. l~he foreigner heard the charge interpreted to 
hiln with marks of great aficniihmeIlt. Then, pro!.efiing his in
nocence, he faid, he recolletl:ed, that, in pailing the ftreets, 11e 
obferved a pi~ce of bread lying on the ground, \\?hich, accord
ing to tlle ctlfiom of his country, he took 111) anti \\"3ikcd \vith) 
till finding a fhop \vindo\v opell, he (lepofited it tllere, to pre .. 
vent its beil1g \vafied. This princi})ie is 1() firong ill his l1ation, 
that the king of Portugal hinlfelf \\'oul(l have acted \\'ith the 
fame fcruI)ulolls reb1rd to general eCOnOr1iY. (In rc1~rtin~ ~o the 
l)lacc, the l>read \vas fOllnd as defcribld; :In(i it \\'~S 11~t that, 
but an adjacellt 11011fe \Vll!ch ,\'~s burnil~g; an eaf)' Inifiakc, the 
,,,itnefc; being on the otl:er fide of the \\:ay, and inteJlt GIl hav
ing the fuppofcd crin1inal fccured; to \\Thiel! \\:c m~1y :ldd, chat 
the confternation occ:lfioned by tllat I)ortclltolls c~dan1 iry \\'olllli 
l~rcvent an accurate ol)fcrv:ltion. 

; 3 13Ll .. Com. 368. 11urr. Sette Ca. i01. CO\\~p. 591. 
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t.:ufloms, or of matters of comlnon tradition and repute) 
the courts adlnit of an account of \\"hat perf OilS deceafc(1 
]lave declared in their lifetilnes; but fuch evidence will 
not, ill general, be recei,-ed of any diflinCl: faCts. TIle 
courts conftantly receive tefiirnony of [hillgS (ai(l in the 
prefence of the plailltitf or defendant, and uncontradiCted, 
though not po{iliveJy a1fented to, refpeClively by tllem: 
but this is inconclufi\~e, and tnay often lead to fallacy. 

3. The renlaillillg 311Q rnoft importallt point, affeCt
ing the credibility of- \vitneffes, is their i11tegrity. It is 
impotlible to defilte ho\v m~lly \,93)·S 3 man's veracity 
may become fufpeCled, or ho\v many caufes may give 
a \vrong bias to his affeCtions. It m3Y be proved from 
various c3ufcs, that his ,vifhes and teflimony ftrongly 
tend the fame ,,·av: as th3t he £lands in the fame fi!uation .. 
\.vith the part)' for whom he is called to gi,'e evidence, ~ 
or in a near degree of relationthip or friendfllip to him; 
or, on the other hand, that there fubfifls illveterate 
erllnity bet,,"eell them. The faa f,vorn to may be (ho\\yn 

to be itnpoffible by circ.umfiances, though no other 
perfon be prefent, and poiitive teftimony may be tllere
by refuted. So tIle declarations of a witnefs at another 
time n13Y he material, ,,·hcre the}T vary fro!n his prefellt 
evidence, or \\·here they betray any fraudulent deGgll for 
or againfl: either of the parties affeCted by his te£limony& 
\~--llere fuell declarations agree ",ith tIle ev idence gi\?en 
iii court, they may be acilllittc(l to corroborate it, and to 

1110\\·, that the \,\l'itllefs a)wJ}·s perfille(l in the fame 
aCCOul1t.t To this head 111ay be referred the objeClion, 
tllat a ivitllefs tllalillot, in general, he allowed to illV3-
lidate an illtlrulnent \vhich llilllfelf has figned;t beCatlfe 
it is 110ldillg out falfc credit to the world, evinces du
plicity, and would f;)ciIitate frauds. Aglin, the dcporc-

* 3 Term Rep. 33. 
t· 1 Mod. 28 3-

Z Inent 

t I Term ReI)· 300, &c. 3 Term Rep. 34, 36 .. 
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l11Cllt of \\~itne{res, :It tl1c tiJllr. of eXJlnit1Jtic)11. i~ lligll1y 
iinport~11t. P}'hus, it is tlfual to rCIl13rk, ,\,11ctllcr tIley 
give ready anf\\'ers ,\"ith :111 ~lir of prol)~tJjlit)r to fllCl1 

()CCJilollJl Guetlions as arc propc)fed, or IJerfltl in tIle 

faille l)reme(iitJtcd rccit31 allO llnifornlity of e~~l)reffioll ; 
,,~hctJlcr their aCCOullt is fieadv 311d cOllfiJlcl1t, or differing _ L 

in circumltJ11CeS, pronoullced ,vitll Jl)IJarcllt irrefolu
tiOll~ or bctrJ~·ing any doubt or llncertail1ty il1 tlleir O\Vll 

Jnillds. Bll{ if a \Vit11cfs C:t~1, frol11 his O\Vl1 recolleCtion, 
f\\"ear pofitivel~~ to tIle [,e11cral fatt, it is the cOllfiant 
praB:ice to allo\\9 llill1 to rcfrct]l 111s mell10ry as to palti
culars, l>y \\·rittell Inell10randlllTIS nladc by llil11felf. :;;; 
l.Jaftl\· _ fOinetimes tIle credit of a \vitnefs is more direCtly 

• .I 

':1~tacked, \,,11ere it llaplJellS, th3t, altl10ugll Ile is 110t 

legalljT bral1dcd \,·ith infalny f() as to l)e totally rejeCted 
from gi,,·ing evillcllce, yet t11c v'ilcncfs of llis cllaraCter 
renders l1is tetlilnony fuflleCted. III fuell cafe, general 
accounts tnay be giVeJ1 of Ilis reputatio11, as that 11e is 
110t a perfot1 to be believed 011 llis oatIl; bllt it is 110t 

perlllittcd to cl1arge l1im ,,,itll JI1y l)articular crime·, 
againfl: \vllicl1 it is not to be prcfull1cJ he fhould be 
prep:lreJ to Inakc a defcllcc. 

II. 1"'}le otller brallcl1 of evi<lcnce is written or inJiru
-r:zenta! ts1iirnony, illCludillg fuell legal 111eans of autllenti

l~atillg conteficd facts, as d'J 110t fall l~llder tIle otllcr 
11cJ(\ of parel evidel1cc. TI1cfe ma'y be difl:rihtltcd into 
four ki11ds ~ I. aas of t ~le legiflature; 2. j uJi~ial alltt 

otl1er InClllorials lof COllrts; 3. public, Jlld, 4- l)rivate 
,vritings alld inl1rUll1c11tS. 

I. As to tIle firfi ki11Cl, \ve mllfi recollect tIle dirtil1C
tion bel \Veell l)tlblic 311(1 pri vatc acts, tile fOl"111er of 
'\vl1ich are tIle gellcralla\v· of tIle lal)J, 311(1111utl: official
ly be takell 110ticc of by courts of jufticc; tIle latter 
111Ufll)c ij)ccially pleaded :111d alleged by tllc l)~rty, \v11() 

\\~~)nltl aY~il l1illlfclf of tllcir cflett. rl~hc l)ri11tcrll1attlte 
lJ()() k. 



OFT 1·1 r.: $ 'T,a\. ~r 1: OF N E \V - Y 0 R K • 1 6 3 

l}ool~ is good tv idencc of general natutes, l)ut not of 
I,rivatc 011C~: or ratllcr tIle contents are parts of tIle 
gellfral la,v, \\'}licl1 every perf 011, efpccially the judges, 
are :ll1PI)ofed to kno\\·: f() th~, properly tlleyT are 110£ 

lnatters of faa to be lfcertail1cJ b\~ allY kind of e\~idellC~. 
~ . 

But every man is llot cqtlally bOlllld to kl10\V private aas. 
Of thefe tllcrefore regular cvidcl1ce 111Ufi: he giver!; 
\Vllicll, in all cafes, is to 11e tIle beft of \\7hie11 tIle nature. 
of tIle rl1il1g is caI)al)le. Eacll private party c:tnllot have 
the fratute r()ll itfclf; but lle 111Uti: ad(iuce a copy COffi

l)arcd ,vi tIl tl1at roll, and 110t tIle copy of a copy. '* F 0-

reigll la\vs, ,vrittcn or uI!\\~rjtten, muCt be proved as 
faLts, if tl1cir exifiellce l)c COl1troverted. t 

1. .7udicia! and other me!nr;rillls of courts. J f a recortl 
of tIle fame court be l1C'c:clfary to 11e produce{l, tIle recortl 

itfelf 111U!l: be offerc(l ill evidence; if of another court~ 

an exelnplif~cJtiol1; for records tllel11felves being things 
to \\7Ilich every l11an Ilas a right to have recourfe, C311not 
be traIlsferred from place to place. Exel11plification~t 
of recc.rds are eitller under the feal of tIle court tranflnit

ting th.eln, (to § which otller tribuI1JIs ought to give 
credit,) or under the great feal of tIle fiate; \vhich latter 
ki11d of aut11cl1ticatiol1 is 0111 Y llicli \Vllere t]1ey origi11all .. v 
belong to the cufio(l)r of tIle c,llancery, or 11JVe l)eCll 

regularly fel1t for illto t1141t court. .l\ll qlfida7}it call110r, 
j 11 general, l)c read in ev illc!lc'c before a j ur)' .11 But, if 
t!lC }>arty ,yllo I11Jde tl1c affidJ\'ir l)c f"'Or!l al1d give 
tcfliln011)", llis O\Vll affi{iJvit l11a~{ llC rea<i againfi l1ilrl, 
in ()rclcr to ditcTcdit l1inl, l):l fl10\\~il1g :lily variallce or 
COl1tra(1;iaiaJ1. ~r I f {I(~cr('(j·.'\~* ()f ':ourts of Cqllitv· be (fiVerl 

., 0 

~ '1 cv idcllcr, t l1cy O\Jgllt to l)c l)re\.~c\1e(1 l)y tIle })lea(lings 
t.. f r II C 1) J r tic Sill tIl e call fc t 11 ere, Y i 1;. t 1) e b i 11 ~ 11 (1 a 111\ \' e r , 

antl 



~nd the pro('ccdillbs mufl be het'\~Cell the fame parries, 
or claill1ants reii)ectively under thenl.* It is an eflabliih
cd l)raB:ice in courts of la\v, that readil1g part of an 
anf'\'er makes tIle \\"}lole evidence. t Anotller effe8ual 
part of \\-ritten c\"iden~e falling lJfl,lcr this head~ is 3 

l)rior rv'c,-,/iEl. But its admiffibilit)~ is fubje8 to tlllee 
equitable rettliCl:ions: I,. it is necea:'\r~" th:lt the fOflllcr 

ca\lfe '~tas bet\\yceJl fuch as ~·ere parties or pri\·ies to the 
caufe in \\'hich the verdiCt is offered in evidence:t 2. the 
n13tter fo to be proved, Inufi have been really in iffue in 
j""u:.:h fOTlner caufe:§ 3. a ,"erdi8 in a crilnillal caufe can ... 
not be given in evide11ce ill a civil fuit; becaufe it j~ not 
betV'."eCll the fanle parties, if 311d l11igllt lla,"c been groulld
ed on tile party's o\vn oath. ~ 

3- I I)roceed to tzttritings, injirumclzts, :\lld mcmoriL1/s of 
a publi~ llaturc, beiIlg neitller acts of tl1e legiflatllre, 
llor of tIle jlldiriary killd. \\Thcrcver an origil1Jl is 
either a record, or of a public 1zaturc, and ,,,"ould be cvi
dellce" if produced, a.l inlmediate f\\yorn copy "rill a
\'ail ;%~ fo alfo it is of things not being records, as joufllals 
of tIle 110ufes of tIle legiflature, transfer books of public 
compal1ics, aIld tIle like. ttl\. gcneral hifl:;lJ may· be ad
Initted to Il:-ove a Inattcr rclatil1g to tl1C natioll, but not 

t..,..; 

to etlabJil}l a partiC!llar rjgllt or cullonl.!! It is faiJ,§§ 
tl}~t 

* lIardr. ~z. t 3 Salk .. I ;4· 
~ I Str. 68. I L. Raym. i 30. \\That is hereby' re-quired is, 

that tl1e verdict was fuch as either party to the fut)ieqlleIlt {uit 
n1~gllt have llad the benefit of and have gl\rell in evidence, if ill 
th~ir fa'·otlr; and that there "!as a litigant party in the prior 
c3ufe, fianding ill the fame right as one of the rrefe!lt J)art~es, 
and contending againft fuch verdicl. Ilardr. 4i2 .. Ca. K.13. 319. 

{, Ifob. ~ 3. 
Ii 12 l\1(:'Ci. 319. 1 Str. 6S. I L. Raym. no. 
~f Ca. temp. Hard\v. 3 I I • 

. }, :\~ ~ Salk. I 54. I zl\1od. 500• See Str. I 0i 3 • 

. r· . ~ Do u g. S 9 3, 594· n · 
oj ~ I S31k .. ~S I. !)kin. I 5, 624. IZ l\1oJ. 86. T. J011. 164~ 
S § 6 1\10 d. .o" I, 8 1. T. 1{ a y. 8 ot. 
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that th~ alm('11:ac is part of tl1e 1:\\\· of th~ land, of \\~11ich 
the court mtlfi take ju(licial Jlotice. ,\i113t gives authen
ticitv to ot11er intlrunlcnts, an,) ratlks tl1em in ,his f'lat't 
of c~'idence, i". that they han: the f:mtlion of perfons 
actillg ill J pullf;f trl~/}, recogllj~ecl bj~ j3\\~. 

4. The lall clafs of \\'rirtetl eviJence c'c)ffiprehends 

Pr.::-'..1[C ::'l']-it."'lfTj alJl.i i;I/1rllm£nts. Such mUllimellts fe-em o -' 
adlniflible, % llot only to prove tIle principaltDatter COll-

taille"l in tlletll~ but ali0 thil1gS tllerein recited, as againft 
the party executiJlg the infirulnent. Thus, t the recital 
of a Ieafe in a deed of releJfe is ~ood C\'"illcnce of fuch 

~ 

lcafc againft tIle rclcat~)r, ~nd claimants under llinl. 
Here t!lC geJler31 Tille is,! ~hJt:l copy is not evidence, 
but tl1c ()f igil131111l1 illle pro(lucc~I. 

But, if it be pc1iti\"cly prc}veJ § tl1at the ::tdverfe PJTty 
11a5 tIle llced, or t}lJt it is burnt or detlro)~ed, (Ilor rely
illg on any- l(ittfe lleg3ti\~e, ~s tIlat it cal~not be tound or 
the like) then an atteited copy may be produced, or parol 
evidence be given of its COlltenrs; 3!ld the like \\:-here 3 

dee(t is taken a\"3}T, fuppre{fed, Ii or dcfiro}~ed ~ by the 
adverfe pa:t~ ... 

\\~}lell the e'''i{lence on one fide is gone tl1fouglt, the 
cOllnfcl t~lr tIle :td\'erfe p:liry opens his cafe; iJ1tfodu{:cs 

l1i:; e\-idcnce tl) fupport it; aJld oppcfes the c~ide!1CC 
givell to tI1C jt4r)~ by tlle 0ther fide: af~cr lle h3S clt)J(~d 

liis l)!"oois, lle a,JdreiTcs rIle jury llpon llis clicllt's cafe. 
FI'·!lC party \\~110 OIJellcJ t!lCll replies and flliTIS IIp tile cyi
(lCI1CC; Jr3\\·~~ tIle 11CCcflJl\? illfcrcnccs, 311d 10 (.'011-., 

(. 1 uc1es ~ 
"'1 °1, n f 1 1 ~. · j - 1 I ~ I\'" 1)1'(.)0 tcn~l('rC( to tne Jury IS to .JC (C)}lfH.icrCi 

r.ii.llCr JS 1)Cfri11C!1t ()f llot llertinent: I. if it i~ If)(fJj!!f"nl ~ 
, .. . , 
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it is leg:!!, aIlc} \,-11ethcr it llc more or lcfs fc), it l11Uft £0 

t J tlle j ~ !r~·, ". ho are to gi ve it it:) proper ";ci gIl t, JilU 

;:tkc co~ni7.JnCe of its fufficienc\r; al1d, if the court <lif-- ~ 

:dl~\\· Of rctllfe it, the coullfel itltroducillg i\lCl1 e,-i-
flellcc, 111:1y rcncler a b:"// ~f (.\-ctpticnJ agJillfi fuell fUI)ilo1cj 

~r~-011eous tlircctioll, or dccifion of tIle court, in \,-11icll 
l~ill the faa 111uil: be iru1v' ilared: 2. fo \vhere evidence. 

J 

j~ :::t pc,-t:'I:'''J;t~ i. l'. illegal, tIle Jd'rerfe part~~ Ina~r, ill 
like 1l1311ner, objeCt agaillft its illtroduCtioll; =ttl0, if 
tile court not\,-ithtlJnding, futfer it to be givel1 ill evi
t.ic-nee, a bill of exccl)tion~-t: may be tellJered, 311tl 

ought to be allo\,·cd ill all aCtions; but it mutt 11e tellder

LJ .;;·r!:.'l1!C CllritC, at tile trill, an(l before tIle jury l1JVC 

~i\-ell tllcir vcrditt: it IlIa,!', ho\\·cve:, be fealed at a!lv· 
" .- .., J 

tin1C hefore judglncnt. If tIle ,"erdiB: 1)315 agaillfi tll~ 

})arty ,"7)10 prefers the bill, llis "-3)' is to brillg a \\-rit of 
err-Of, after jU(lgmellt ill the (:ourt bclo\v; 3nd, if tIll! 
c:ourt belo,\r have ~rre.d, the jtldgmcllt ,,·ill be reverted. 

Afrer tIle plJirJtiff, or defendant, 113S gOlle througl1 
llis evidellce, and rIle advcrfe party· conLcive the proDt" 

111fufficient in la\v to hlld tIle ,~erdia on .tlle iffue joilled, 
tllere In3Y he a dfmt,,-rcr t~ the C9 .. J)holc [~'idt'i'lcc, ,,,11icl1 
~drY,ifS the truth of every faa alleged, l)ut denies their 
fl1fficiency' ill l)oinr of 13\\1. l,T pOll denlurrer to cvidellce, 
t:1C otller 111Slt jOil1 tllereill, or '''~3ivc tIle c\,jdencc~ 

Hut, if rl1cre llc 110t rC3follable l11atter to groulld tlle 
clC:11l:rrcr llpOl1~ ~11e court ,,,yili over-rule it, JllJ 110t force 
l11e n~I)l"r l"a!-ry to jOil1 ill it. ] f ailo\,~c(l, tIle llfu:ll 
\·~)ll!fc is t() (lii"c11argc tIle jury; a11d, \\·11Cl1 tIle dCl11urrLf 

, .. c1t~t('rn1:n('d~ if ill favor of tlle nJ~iJ1tjtF, ill all aCtioll ()ll 
• 

rljc ("3fe, 3 \\"rir of ill(luir)" 111:111 i~'~uc; llut, ill debt, tl1C 

~ti.1;nl~:r:t is tin~l. .A jury 111a~-, 110t\\~itlltlal1dil1g a (lc
!1~e~-i ('1' t() e\·idcncc, try tllc itlec, :l11d ~!{lci~ (he dan1Jgcs 
, ~,n(~iti~.'n:1lly. }31it fpccial verdiEts 311(1 c:1fcs no\\p fUl,cr
~:' ! '_' t 11 \..' 11 C (' C j j~ t Y () f J J ~ J11li r r crt 0 C v i J C 11 C C • -
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\VhCll tIle evi(lellCC is gone tl1roltgll 011 l)otll fldes, 
an{l tIle counfel hlVC finifllcJ, tIle judge fUIllS up tIle 
fubl1ancc 0f tIle ,vllole cvidellcc; 3nll, if 311}· 111atters of 
la\v arife upon the cvillencc, gives his Opil1ion. 

'flle j\lr~", after tl1C proofs arc fUr!11neU up, ul1!efs tIle 
cafe 11c \~ery clear,- ,,,·jthdra\v froln tIle bJf to (;011iideie 

of their verdict, being attellded by" a cOlltlable, \,:-110 is 
[\VOrll to keep tllcm \vitllout meat, clri11k, fire, or cllll11c 9 

aJld to futfer no perf 011 to fpeak to tllcln, nor to fpeak 
\vith tl1Clll hilllfelf, llnlefs it he to aik. theIn, \Vl1ether 
th~y be 3grecd in their verdiCt, untiJ they arc agreed. 

\Vllen tIley are Ullani!110ufly 3greed i!l their \·er(liCt, 
and retllrlled to the bar, tIle clerk c311s tIle l)IaintifI-.... 
\\'110 is to JppeJr; and, on defalllt of apl)earillg ()Il beil1g 
callecl agJill h)r tIle crier, ]le is nonfuited; ill \vllicll cart! 

tI1e court <lifchargcs tIle jllry, the aB:ioll is 2t an en<19 

al10 tIle defcl1dant recovers l1is coils. \\,rllCll tIle I)13itl-. 
tift"'s counfel cOllceives -11is cvillence, givetl 011 tIle trial 
to fUPI)ort Ilis caufe, is illfufficietlt, it is Inore Jdvif31l!e 

to illttcr himfelf to be tlollfuited, tllall run tIle IlJ7JJrJ 

of a "\~cr<.lia agail1fi him; for, 3ftcr fuch nonfuir, he 
111JY bril1g a 11C\\T fuit agaill, for tIle fanle caufe of 
aCtioll; l)ut, after \ycrdict alld jlldgll1Cllt, lle cannot .. 
If tIle plJiJltiff apl)cars, tl1e clerk calls over tIle I1Jll1CS 

of Cae!l jur)Tlnan, al1d~ if all do not ap})ear, tl1cre C:lll 

he no verdict; l)llt, if tIley all :lllf\\'cr 1 tIle c lerk a!k~ 

tl1elll if tl1CY are 3greed, &c. an(l thC)l, 1))' tllcir fore
InJ11, gi ve j 11 t 11ci r vc rJi cr, \\·11 ic 11 is recorded 011 tIle 
minutes of the court; and~ after repeating the entry of 
tl1C verJiEt to tl1C j\'lrv, for tllcir UllJllill10US cOllfirn1Jtioll, . ., 

tlley are difcltargctl. l-o(llis hnifl1cs tIle trial. 
IIL'refills arc eit11cr bCl1cral or fl)ccial. I. (;,"ncraf, 

becaufc the matter in ii[ue is thereby found. By tbtute 

9 fefr. ~h. 4 1 • fcCt. 2 s. a jury 1haH, in no cafe, be 
compelled to give ~ g(>ncr~ll verdiCT, fo that they find :t 

fl } C c i ~ 1 011 C; but, j f t ! 1 C y, () t' t 11 e i r 0 \ \' 11 \'\" j 11 , (1,) g i \' e ~t 

gell('ral 
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gellcral verdicr, it t]lall l)c admitted, at tl1cir O\vn peril. 
']~Jlough tl-le jury 111ay· il1 JII c:tfes, ,\'herc la\v and faa 
are blended togetller~ take llpOll themfcl:es the kno\v
It~gc of tile law, all(l find a gCI1Cl"JI verllitl; yet ~ in 

. doubtful cafes, to avoid mifiaking tIle la\\·, it is the fafetl: 
\vay for the jury to find, 2. a .. /pt{ial verdi,,], \\,hich is 
gro'undc(l on the above t13tute, Joti therein they fiate rl1e 
nakcll facts as tlley fil1U tllenl to be proved, and pra)? the 
ad,,"ice of the court thereon, concluding conditionally, 
thJt, if upon the ,\~1101e l11atter ~ tIle COllrt tball be of 
opinion, tllat the plaintiff-"hJu c~tlfe of aCtion, tlle)T tllen 
find for the plaintiff; if other\\-ife, for the defend3nt. 
1-he minutes for a fpecial verdiCt ought to he prellared, 
and figIled by one of tIle ccunfcl for eJcIl party; and fo 
be delivered to the jllry, before they confider of a 
verdiCt. But tIle party, at \\"I10fe ill11ance a fpecial 
\-?erdiCt is found, ougllt regularly to draw it up from 
the minutes, fo fettled Jl1d 31)proved of at the trial 
of the cau[e. l\1inutes for a fpecial verdiCt are to be 
approved of by the judges. If the COllllfel for Olle of the 
parties refufe to fubfcribe tIle mintltes for a fpecial 
verdiCt, the COllrt cannot cOlnpcl him, but may direcl: 
the jury to find one frolll tIle tninutes as figned by one 
of the counfel for tIle other party, ~nd order the verdiB: 
to be entered e:1( lJartc ;~:: and, if a 11)ecial verdiCt be ordered, 
and tlle coul1fel tio 110t ~tten(l \\~itll the minutes of the 
verdiCt, or llo 110t 1igll theIn, the jury lnay give a general 
\1ercliCt . 

1'lle l)laintiil~ Jt1l1 JcfcndJnt Ollg11t l)()th of tllem to 
:11) l)C a r i 11 C () U l:t to II ear ;l fp e c i J 1 v e rd. j a, and the j u r y is 
to he called, anll 11avc f\leh verdi(.t rC3J to thenl by the 
('lcrk; 311(1, upon re3ding it, lIe afks tIle jllry', \\'hetI1cr 
tllcy are agreed t{) tll1(1 it [0; if they anf\'~;er they de), 
thCll tl1c verdiCt is fOllll(1, all,l it mllfl be after\vJrJs dra\"ll 
Ul) an<} entered at lcnglll 011 t11c record, J\:corJillg to tIle 

ll6tf'~ 

" ,,, , ~ 1 '\ I ' .. ... " . 
.olio ...... " "t . .'If ',' 
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notes fotlnd; and, after hearing argumellts on both fides, 
the court is to determine upon it; and, according to the 
opinion of the court, judgment is to be entered. 

Anotl1er method of finding a fpecies of fpeciJI verdia~ 
is whetl the jury find a verdiCt gel1erally tor tIle plailltitf, -
but fubjeCt: neverthelefs to tbe opinion of the judge, 
or the court, on a fpecial cafe flated by the counfe} on 
both fides, with regard to a matter of 13\v; \\phicn 
method has this advantage over a fpecial verdiCl:, that 
it is attended with much lefs expence, and obtains a much 
fpeedier decifion, the verdiCt: being frayed in the ha_nd~ 
of the clerk of the court till the quefiion is deterlnined; 
and the verdiCt: is then entered for the plaintiff, -or defen
dlDt, as the cafe may happerl. But, as nothing appears 
upon tIle record but tIle gellf!ral verdiCt:, the parties are 
pr-ecluded from tIle benefit of a writ of error, if diffa~ 
tisfied with the judgment of tIle court upon the point of 
law. 

All the proceedings of t.Ile trial, if at the circuit, are 
entered on the nifi pr1~us rnll, and called a pcifiea: the fub
fiance of which is, that po/iea, tifterwards the faid plain~ 
tiff and defendant appeared bV their attornies, at the place 
of trial, and a jury being fworn, found fuch a verdiCt:; or 
that the plaintiif, after the jury f worn, made default and, 
did not profecute his fuit, as the cafe may 112-ppel1. If 
the trial is at bar, .the vcrdiCl: is entered on the itfue roll 
at Otlce. 

Aa CHAPTER 



CHAPTER XIV. 

OfCfrial by Record-Infpetlion-Certjfoate-J-Yitntjts. 

HITHER TO the procefs has been treated of in cafes 
where the particts go to trial upon an iffue to be tried by 
a jury; but it frequently happens tllat the point in difpute 
is of a nature not capable of being determined by fuca 
trial, in \vhich cafe the plaintiff mufi: have recoorfe to 
atller methods of trial; or it Rlay happen that one of the 
parties, willing to admit the faas alleged by the other, 
is defirous of rilking the caufe upon the point of law. 

Betides trial by jury, there are alfo, I. trial by record; 
2. by infpe8ion or examination; 3- by certificate; {)f, 

~. by witneff~. 
I. rrial hy record. This is only ufe,l ill one particular 

inaance, viz. where a matter of record is either declared 
upon, or pleaded; as, in an aa;on of debt on judgment, 
or plea of judgmellt recovered, the other party may plead 
or repiy nztl tiel record; to which tIle otlter party anfwers, 
that there is: upon tllis, i~ue is tendered and joined tl1US: 

." ~'\nd tllis he prays ni~iy be inquired of by tile record, 
" aIlC} tlle other (lotlI the like. '.' The roll is then Jnade 
up as in otller cafes, tIle tri~.l of \vl)ich iffue i5 determillcd 
by' l)rociucing tIle record in c~urt, 3tld inipeCling tIle 
·farlle. On all iffue jC·illccl ill 1:ul tic! r,·cord, the courfe 
is for t11c 1>lai11titf to 11iove tIle court, tIlat tIle defendant 
11ave a day given 11il11 to bring tl1e record into court. 
\V 11('11 the record is brought into court, allotIlcr rule 
is ot CO\lr~e (lra\vn up for jUdglllCllt llifi ,aula witll;!l 
four da)·s. If no cauie be fllO\\·11, that is, if tIle parrv fail 
in producing the record, or if, when produced, "it be 

adjud~c(l 
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;aJjudged not the fame r~t:ord as the one pleaded, judg
mellt of fail11re of re~ord \viII be agailll1 him, and viet 
'Vcrfo· 

\VJlere tlii! - aClion fOllnds in dalnages, plaintiff may, 
'Upon the iffue of nul tiel rcc;;rd, as upon joinder ill 

demurrer, give notice of executing inquiry in cafe judg~ 
ment be for him. 

2. ']j-ia/ hy infpCL~ion or t%aminatiolz. This i~ ,,·here 
the pri~cipal, or collateral point, is fo evidently clear, 
that the juftices call, ~y the tetlimony of their 0\\'0 

fenfes, ,\·ithout 3ny preVl~US inquiry, deterllline it by 
bare infpeCl:ion or examination; as, in cafe of infancy, ~'. 
a writ iffues to the fueriH~ commanding him tllat lIe 
c;onflrain the party to appear, that it may be afcertained. 
by the vie\¥ of his body, by the people's juftices, ,vhe
mer Ile he of i\111 age or not. Should tIle court, on 
infpe8:ion, doubt the p3rty)S age, it may examine the 
u'Uth of the faa, not only from his mother, godfather, 
or the --like, t but froUl the i~fant himfelf, upon a VOi,1 
jiTe. 

In like manner, if 3 defendant pie3ds in abatement of 
tIle (uit, that the plaintiff is dead, and one appears, . and 
~alls himfelf the plaintiff, which the defendant denies; 
in this cafe the j'ldges deterlnine, by infpeCl:ion and exa
minatioll, \vhether he be the plaintiff or llot.t 

Alfo, to afcertain any circumftances relati\·e to a parti
C.U);lr d~y p.aft~ it has been tried by an illfpeCtioll of rIle 
alrnanJc by the court. TllUS, upon a \\'rit of error, it 
,vas affigtled that judgment ,vas givel1 011 a SUllda y, ailli 

tl1C day of gi\'"i~g judglllent appeared, by illfpeCtioll, to 
l)c aCt\lally on a Sllnda}T, Wllicll was lleld. a fuffic.iellt 
t~ial, alld the judgillellt revcrfed.§ But, in all thefe cafes, 
tIle jlldges, if tJley c011ceive a doubt, filly orJ(~r tIle fad 
to be tried by a jur~·. 

* 9 Rep. 3 I. 
t '9 ReI'- 30 • 

t 2, Roll. Abr. 5i 3· 
§ l~ro. Eliz. 22 j. 
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3. Trialoy certificate is \Vllere the evidence of the per
fon certifying is the only proper criterion of the point in 
difp\lte. t"or whell the faa in quefiion lies out of tho 
~ognizance of tIle court, the judges mufl: rely on the fo
lelnn averment, or information of perfons in fuch a fta
tion, as affords them the moil clear a~d competent know
lege of the truth. Thus, during the la.te \\"'ar, a pro
~lall\ation iifued, ofFerj~g proteB:ion and fecurity to fuch 
negroes as came within the Britiih lines; atld ~t was 
~fual for the p'olice to give a ~ertificate to thofe negroes, 
"\\~ho claimed the privilege of this proclamation, which 
mllft now, from the difficulty of producing rJtlter proof, 
be confidered as the highe fl proof of the faCt. As~ there
fore, fuch evidence, if given to a jury, Jnuft h3ve beeQ 
~onclu1ive, the law, to fave trouble and avoid circuity, 
perm,its tIle faa, when fpecially pleaded, to be determin ... 
~d upon fuch certificate tnerely. 

4. Another fpecies of trial is that by witnej[es, without 
tIle intervention of a jllry: this is but in very few in
fiarlces, as wllere a widow brings a writ of dower, and 
tIle tella~t pleads that the hufba11d is not dead, which is 
tried by witneffes examined before tIle judges. The 
like filethod is nfed to try, whether the tenant in a real 
aCtioIl ,\vas duly fllmmoned, or tll~ validit}y of a challenge 

• 
~o a Jury. 

As to trial by ,vager of battle, ~ and by ,vager of 
la\\J~, t they are \Jotl} abolifued; except the latter in the 
cafe of 11on-fumnl0ns in a real a8:ion. 
1 

* La\vs of N. Y. 9 {etT. ch, 7. feet. I. 

t Ibid. 10 fetl: ch, 5. feet. 2. 

CHAPTE,R 



CHAPTER XV. 

Of Demurrers. 

A Demurrer, '*' is underfiood. to admit the truth of the 
faCts advanced by· the otller fide, if there 1hall eventually 
appear no defeCt in the manner of pleading them, but 
l1ever te) adlnit any matter of la\\~ ~ 
- The fOfin of fuell demurrer is, by averring the plead

ing to be infufficient in law, to maintain the :aCtion or 
de(ence; and therefore, prayi~g judgment for want of 
fufficient m.teralleged. Demurrers are either general 
or fptcial; the latter fpecifying the caufes of demurrer, 
of which the .. former is filent. This difiin8ion obtained 
~t commoQ I,aw ; t but is become more ilnportant fince 
the {btute, t by which, where the exc~ption is to the 
manner or form of pleading, the. party demurrillg mull 
fet for~ll the caufes of his denlurrer, or ,--·herein he COD

~eiyes t4e deficiency to confitl. By the fame fiatl1te, 
he that demurs fpecillly cannot take advantttge of any 
other want of form, tl1an \\~113t is p3rtic~larifed; -but he 
lnay of al1Y Inatter of fubflallce.§ DefeCts of forln, 
tllOUgll they are fpe~ially fho\vn for t:aufe of demurrer, 
and though tlley vitiate the proceedings, are l~O'V alnend
ed in conllnon practice, 011, 311d 110ffibJy ·wirhout pay
Inellt of cofis, l~v lea ve of court . .. 

A defcndant Inay llot pl€ad and aetnur to the faule 
f~a;i1 but there Ill~y be a JClnurrcr to one 1J3rt of a 

declaratioll, 

* L. Rav. IS. 
J • t 1)10\\', 66.' 

~ o'La\vs?f N. Y. 11 1~dI: <.:11. 32. fCltt. i. 
§ Co. LIt. 172. 10 Co. 88.. 0 

ij 10 I\lod. 2 So. 
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declaration, and 3 plea to the otl1er. Here there are 
t"'0 ditlin8 iffues, one in law, the other in faa:; the 
f.rtl of \\'11ich is to be determined by the <:ourt, the 
1~l1: h}T a jury. In this cafe, it lie~ ,vith the court whic]l 
filail be firfl: determined; but the praCtice is to argue the 
demurrer firfi, hecaufe, .-when the ifillC is after\vards 
tried, (in cafe judgnlent is given for the plaintiff on the 
dell1urrcr,) tl1e jury may affefs damages tor tIle \vhole. 
Ho,,,·cver, in fuch cafe, tile plaintiff may, ifhe choofes, 
enter :t nolle pYofiqui as to tJle iifue, anQ. if ,he fum reco
\~crcd is ~~nceltain, proceed to execute a \\'rit of inquiry 
on the delnllrrer; if afcertained, the judgment is final. 

Upon iffue to one part, and dt:murrer to anotller, if the 
iffue is tried firfi, it is only found cOllditionally; and. 
""llere t]le '·~rdia is for the plaintiff, 311d judgment on 
denllurrer for tIle defendant,' the CarlS are to'be taxed on 
botl1 fides, the leffer cons to be deduCted from the greater, 
an~ the balance to be paid by the party,*'· whofe colls .. 
are the f.nalleft. . . 

rrhe demurrer is made up, filed, and fcrved in the 
faine manner as a plea. If tIle party, againfi who~, 
the delTIUrrer is filed, meal} to contefi the matter, he 
mufi: join j'l dell1urrer to make a cOlnplete iffile. If he 
do not, the oppofite !)arty Inay lay l1im u.1der a rule 
to do it ill t\Vel1ty da}7S, or judgment. 1- If 110t conl
plied '\vith, judgmcllt by tlil dicit or llOllfuit IDly be oi)
tai l1Cd. 

\\~}lel1 demurrer is joined, a tnotion is nlade for a COI1Ci

lium, and a day ill COllfc(lllellcc thereof appoillted. TIle 
Incthod of J)rocccding to Jrguln~nt is for tIle !)arty del11ur
rin~~ to prepare tIle denlurrcr bool~. '1'llis book cOlltains 
.:III tIle plcaditlgs, ,vitll a prOr)cr c;1})tioll ()f tllC term irt 

\\'llicl1 dClnurrcr is ]()it1Cd, a IllCl110r311dunl, all iI11})arlancc, 
a'icJ a'atus, alld COlltilluanccs. '.L'llci'e COlltillual1ces (ill 

(are 

·x· 2 IlarI1cs 1 2 Z. 

t ~.taule~; al1d :lnotllt»r ". \','el)l), S. (:a Al,ril T. i !jg2~ 
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~Jic of 3 dCIUUrrCr, 3n:.l illJeeo i!1 311 inllallcrs ,,·11ere 
_ tIle court is to oc!crminc) 1late that 3 further d;,\· is 

given, :lll,l fa on front tertn to teTlll, bccaufc t!lC C('fllrt 

.1re not advifed about giving jUdg01Cl1t. A COP)' of tile 
demurrer book Inull he c!eliveretl to tIle attorney t:)r the . 
oppofite party, lvith tile day of argllment indortcJ, allU 
31fo a copy to each of the judges. 

At the day appoi 11 ted , the parties attend by their 
c~JunfeJ, and the demurrer is argued.. If the plaintiff, 
being called, make defa!l~:, he is nonfuited;* jf the 
defendant make (lefault, the COllit ",ill give judglnent 
againft hiln. t If the demllrrer be well fOlloded, judg
Inent \vill he given a~inll him, ,vho joined ill.lenlurrer; 
hut if the denlurrer :tppear to he illfufficient, judgnlcnt 
will be againft the demurrant. In all cafes of doubt and 
tliffi~ult ~P, tIle court ufually take time to confider, ill 

which cafe tIle continuances muft be to tIle terln of 

giving judgnlent. 
If there are any m:lterial miftakes in the declaration, 

although the defendant in fuch cafe may demllr, )pet it 
is bell to p1ead a lhanl plea in bar;t and 3fter\\1Pards, if 
the plailltiff repl!cs, to demur to his replicatioJl, and 
t1leD.. by reafoll of the defeCts in the decJar3tioJl, the 
plaintiff ,viII fail ill ~!is aCtioll. \\tl1cre tllC plailltitf 
tlemur~ to -fllCh plea, th(g~gh tl1e plea he ill, yet tIle 
d~larJtion beillg faulty, ti~.~ plailltiff mull likc\\,ifc fail. 
f~or it is all illvariable nl;lxilii ill pieadillg, tllat ~'110ever 
makes tIle firfi: fault, tllalll·l~ve jU{lgn1cllt agaillft hill1.~ . 

;(- \T· · N r· 6" 111. tlf. ~ Ol1lUlt, 5 ). 
t 5 Com. Dig. I24· 

: ero. Car. 25. 
§ 2. Wilf. 100" 3 Wilf. 234. 3 Tern) ReI). !B(~. 
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Of J.V~.J) 'Inals and Arrejl of Judgmnlls. 

AFTER the plaintiff is intitled to his judgment, he 
Ihould, if" tite ClUte ,vas tried at tIle circuit, on the 
firfi: day of the el~fuing tcrln, produce the p~'ila, and 
mov~ for judgmeill t which is granted niJi; and, unlefs 
the jlldgment is fufpellded or arrefied ,vithin four d3YS 
afrer, tIle rule becornes ahfolute. If the caufe be tried at 
bar, the ti01C is tour days after that day. but if 1"0 many 
davs are not left in the term, then fidente cur;l; and the 
ul~tion is of conrfe. 

I. Caufes of fufp.;iiding tl1e judgment, by granting :I 
ntw tt-ial, ar~ \vholly eXiriHjic, ariting from matter foreign 
to or dth,rs the record. Of this fort are want of notice 
of trial, or any n~1~1>el1aviour of tIle prevailing parey 
to\vards the jury, Wl1icll inlY have illfluenced their 
,-crdia ; * or any gl':lis mifuehaviour of the jury amollg 
themfelves ; t alto, if' it appear by tIle judge's repon, cer
tified to the court, iIlat the jury have brougllt in a verdiCl: 
\vithout, or contrary to evidence, fo tllat he is reafonlbly 
Jifiatisfled tllere"Tith;t or if tIley llave given exorbitant 
damages; or if the jlldgc 1. ~1nfelf has mifllireCted tlle 
jur}·, fo th3t they fOlll1(l an ulljll11iti.Jllle verditl;§ for 
tllefc, all(} other ilnlilJr reafons, it is tIle pratt:ce of the 
ccurt tc? :\\\'ar(l a nC"'.,t,' or fet:olld tri:ll. 1"}lC great max
i in, ,,911:C 11 llC\V prev~! i Is, \\' itl} re(r1C(:t to tIle grallti ng 
11 \! \\" tri31s, is that, ill all cafes l)f 1110111Cllt, \VllCre jUJlice 

has 
~ I I 1\1 od • I I 8, 1 I 9. 
t, 2 Sal. 6+5. Str. 642 • Bunb. ) r. Sec COlljb. r 4. I I":'eb. Sll .. 

~. Caf. tel1Zp. Hard \\9 .. 23. 
§ SJi. 64-9- See z "l~crnl l{cj', 4, 5· 3 "rilf. Z 73-
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has not been done UPO)1 one trIal, tIle injured party is 
--intitled t'l :lllotller. * 

If the motion is not luade on the repr)rt of tl1c.judge, 
it Rluftbe groundc.1 OIl an affidavit of the faCls. It is a 
rule to fho\v caufe, fo that notice of the Inotioll is 00-

• 
tional. It ~·ill not be gra11tcfl in pellal atlions, t if a ver-
diCt: 113ve been found for the dcfelldant; tll0ugh, ev~n 

ill fueh aCtion, a new trial nlay be granfed \vhere tIle 
verdiCt l1as proceeded on the mifiake L,f tIle judge.! 

2. Judgments are aYY~fied for intri1lJl~' caufes appearing 
on the fa~e of the record. Of tJlis killd arc, .fi,-jl, ,,~here 

the declaration varies totally from tIle original ,vrit; 
as, ,vhere the writ is ill debt, or dctillue, and tIle })lain
tiff declares in aD aCtion on the cafe, for all afiump1it: 
alfo, jec,ndly, \vhere the verdiCt materially (lifters from 
the pleadings al1d iffue thereon; as, if in an aCtion for 
words, it is laid in the declaration, that the defendant 
faid, _" the plaintiff is4' a bankrupt, " and the verdict. 
finds fpeciaJly, that he faid, "the plaintiff \\·jll be a. 
" bankrupt. " 1hirdly, if the cafe laid in the declar.t-
tion is not. fuficient, in point of 13w, to fOUill} ail 
aCtion upon. It is an invariable rule, with regard to 

arrcfis of judgmerlt in matters of 13\\", that \.vhatever is 
alleged in this bellalf, mull: be fuell matter as \\"o\11d, 
upon demurrer, have been flJfficient to overturn tl~ 
aCtion or plea. But the rule will not hold C COllvc,jo.; 
for, if a declaration or plea omits to flate forne particular 
circunlfiance, \vithout provil1g of Wllich, at the trial, it. 
is impoffible to fupport the action or defellce, tllis Oillif

fiOl1 will be aided by a verdiCt. 
If, tllrougll the mifcondllCl: or il1advertence of tIle 

pleaders, tIle iffuc f110uld be joilled on a faa: tot:ti~y' 
illllnatcrial, fo that tIle L()1.1rt, llpon tIle tilldiJlg, CJlltl0( 

B b kno\\" 

.x- 4 B 11 r. 3 9 5 • 
"t 3 \\Tilf. 59, 60. 
t 4- Tern1. Rep. j·5 3· 
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know for whom judgment ought to he given, the court 
will, after verdiCt, a,,,ard a repleader;" unlefs it appear 
from the whole record, that nothing material can poffibJy 
be pleaded in any llialle whatever. t When a replea
der is granted, the pleadings muft begin de nOt.to, at that 
Rage of th~m, whether it be the plea, or the replication, 
&c. where there appears to be the brft defeCt.! 

The motion muft he nlade for ar arreR: of judgment, 
if tIle caufe is ttied at the circuit, within the four firft 
days of the fuhfequent ternl; but, if tried at bar, _within 
four days from tl~e day of trial, if- fo many there are; 
but, if not, then w)tnin the fame \!rm ; though, it is faid, 

- I 

it may be done at any tin .. e before judgment a8u:lIly 
figned.§ In order to ground this motion, tIle roll muft be 
brought into court. It is a rule to -{how C2ufe, and needs 
no affidavit to fupport it, ~s tIle defee\ arifes out of the 
record; and, after judgment upon demurrer, thelt can be 
-no motion in arreft of judgment. 11 This motion may be 
Jn2de after motiol) for a new trial dif'Charged,.. though 
not e conver./o, nor can both motions be made together .• ..
If judgment is arrefied, each party pays his own coRs. tt 
Under the head of amendment, ttl ha\'e given the f\lh
fiance of the fiatute, which precludes the flaying of any 
judgmellt, for "rant of tIle formalities therein fiated. 
~~he rule is, that entry of final judglnent be frayed till the 
court other\vife order; a certified copy muG: be ferved 
011 the oppofite party, who, in order to get rid of it, 
mufr move the court to dit~harge the falne, and ferve 

* z Vent. 196. Str.994. 
t 4 Bur. 301 , 302. 

t Rayrn. 458. Salk. 579' 
§ DOl.lg. 7 16. Str. 845. 
" Str. 42 5. 
~r Doug. 716. 
** COWl>· 407. 
·tt Bur. 334-· 2 Salk. 647. 
~! Allte, p. 93, 94· 

notice 
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notice of his motion on the other attorney. Tile matter 
then cOlnes on for determination. If it be arreiled, ferve 
3 certified copy of the rule on the other attorney; if Ilot, 

the coils, judgment, &c. muft be taxed and entered up 
as ufual. 

Judgment may be arrefi:ed on 3D inquitition t as well 
~s on a vcrdiGt. 

• 

CH.l\PTER XVII·. 
. -

Qf Cojl~. 

A T common law no cofts were allowed· to nomine, 
~ither to ule plaintiff or defendant; hut, if the plaintiff
prevailed, the defendant was in mifericordia for his unjuft 
detention of the pl.aintiff's right; and, if the defendant 
prevailed, th~ plaintiff ~as a~erced· pro faf!o c!amtJyt. 

The cofis, however, or expinfo litis, were generally 
conftdered as included ill th~ d~mages alfeffed in fueli 
atlions where damages are given; but fnch damages 
being· found inadequate, and in m3~y cafes not gi\yen 
at all, it wa~ th.ought expedient to pafs, fronl time to 
time) feve~al fl:atutes, which ~re no\v reduced into one~ 
allowing cofts of fuit to the parties, w.hich is the origlll 
of coits de incremento. . 

The ftatute of 10 felf. ch. 14. i!ltituled," 311 at\: to rcduc~ 
" all the laws concerning cofis into one fia.tute," gives 
colls in all fuits, ",.11ere tIle plain~iff recovers damages. * 

011 tllC cOl1ftruc\:ioll of this brallch of tIle ftatttte it 
111ay l)c obferved, I. tllat few aaiOl1S are exenlpt frU~li 
cofis ; for, eyetl in real aetiolls, and :lEti()llS of debt, 

d '1 I 11 ~ ... t~ ~~ 
•• , • t" .. ... 

.... ' 

.* Sea. I. 
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tlaolages are recoverable for tJ)e unjufi detention; and, 
tlpOll dCillurrer, t}le}~ ~lre confeffetl, and tl1crefore t'lera 
is fuffici~nt authority tor the CQurt to i\lfefs tl-.e damages. 
~. A fiatu(e \\thich douhies or trebles the damages, 
doubles or trebles tile cons Jlfo, bec3ufe they are, in faCt, 

• 
part of the datllages. 3- \\lllere ~ ftatute gives trehle 
danl:lgc3, the jllry are to gi\·e lingle, which are after
,,13rJs to be trehled by tIle court; for it is the jury's part, 
as nlatter of faa, to afcertain the damages, and it is tile 
bufll1Cfs of the court to fee the la\v executed. 4. There 
are no cons upon abatelnellt, hecaufe there are no d:l
Il,ages given, but only a ,-cJpcndeQs Quj1cr a\varded. 

UlltlCr the old !a\v, fronl which this fe8ion &f the 
fl:ltute is framed, the ju(lges made it a rule~ for the lle(t~r 
executioll tllereof, that the jury fhould tax the damages 
apart, alld the eoits apart, in order to fhow to tIle cour~ 
that tlle eoits were not confidered in the damages; and, 
,vhen it \ it 3S evident that tIle cofts ta~ed ~y the jury 
,vere too 1ittle to 20f wer the aCtual coils of (uit, the 
plaintiff prayed tQat his cofl:s of increafe, to whicll he 
,vas intitled under tIle fiatute, might be taxed and infeft-· 
cd in tIle judgment; _ and it is therefore {aid to be dOlle 

w;th his f!/Jetlt, bccaufe at the plaint~ff:~ pr~yer .. 
In order to prevent the hca~ly expencenf. a iaw-fuit, 

ill aCtions \vhcre tIlt rlemand is of fmall value, 311U to 
prefer1ie thOle aCtiorls for the feveral CQUIlty cuurts, it is 
l)rovided, "tllat if the plaintiff- recover in allY (l,Cl:ion, 
" (except aaion~ where the flarc is concerned, or \v)lcrc 
" freei,old, inheritance, or title to l~llds, come in quef-.. 
" tion, (Jr affauit, b~ttcry, falf~ iln prifonlncnt, or flaJ1der, 
" or actions \vhere tl.e mayor, aldcrlnen, or comfnollalLY 

" of the cities of N ew-York, AlbJny, or Hudfoll arc 
" cOllccr11cd) above 201. :111(\ under 1001. 11C filall recover 
" COJnmon l)leas cofts o11iy, not exceeding 101. *.: But, 
,~ if tIle CJllfc be rClnovccl il1to the fuprcll1c court, :It tllC 

" i 1111 a 11 C (' 

* La,vs of N. Y. 10 felT. chi 72, f~a. 2. 
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~. illfi3ncc of tIle Jefelldant, 311<1 tIle plaintitf recover 
" above 101. he fllall have full culls. ,'. , 

To prevcnt frivolous and vexatious actions, thc legif
)3turc h3ve ordained, in fe\~eral infrallces, tllat tl1e plain
tiff fhall ,-eCGvtr 11' m~n' c?fls thm: damages. · 

I. In all acriolls .of trifpafi, and afJault and battcry, 
\\,hcrc the judge, at the trial of the caufe, /hall not certify 
011 tlle blCk of the record, that 3n alfaulc alld battery 
wa~ fufficiclltly proved by the plaintiff· a-.gainft the 
defendant, or that tIle freellold, or title to the lal1d mell
LioDed jll tIle plailltitt's decl~rati()n, came ill quefiion, th~ 
plaillriff, in cafe tIle jury· nlall find the damages to be 
ullder 405. fhalillavc 110 Inore cofis than d~mages; and) 
jf 31ly Inore coils are a,varded, the judglnellt fhall he 
\·oid, and tIle defclldant may ]lave his a8ion for a veX3-
tious fuit. t -' 

This Itatute does not extelld to damages alfeffed on a 
\vrit of inquiry. 

If the defendant jufiify by any thing that brings the 
l1.tle of the land ill queftion upon record, tllere the judge 
need not certify, in order to intitle the piaintiff to cofrs.! 
In trover, or trefpafs de hOlti; a../portatis of goods and chat
tels not t- .Kell to tIle free)lold, no certificate is nece{fary.~ 
If tfcfl)Jis to tIle freehold, and trefpafs de honis afportatis 
arc j,)ined, a:l(l tIle plai11titf recover in general upon 
C.:>th COUllts, llc hJS 110 Jlced of a certificate to obtain 
cofis. TIle rea fOil is, becaufe tIle intention of tIle 
fiatute COllld 0111y l)c to prc\·ent a plaintiff from reCO\ger
ing full cofis, ill cafes 'vllere it was poiIible for the judge 
to 111akc tile rcq ui1~te certificate. 

\Vllcrc tIle aG:1ult is Ij0t tIle gill of tIle aCtion, tlle 
piaintitl" il1all 113YC fllil cotls 1 '\\'itllout a certificate, as ill 
~/'·;m. (Oli. _~~iCr[, fl10uld lie llot recover looL 

The -
+: 1 .. :1\\·5 of N. ~{. 10 fefT. c h. i 1. fea. z. 
t Ibid. 10 fCIT. ch. 14. it,a.;. 
~" I Sal k · j 9 ~ . z \ r C l! t. 2, I 5. 2,] 011 es 2 S 8.. Ray In. 43 i . 
§ 3 l\lod. 3 \). (~onlb. 4~·O. Man. ReI)' 1 • 

• 
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The :l:atute prevents t!Je court only (without a certifi
c3te .from the judge) but not the jury, at the trial, trom 
givitlg more colis than damages; if, therefore~ tbe latte~ 
are under 40S. ·the jtlry may find more cons than 4Os. 
though they do nat 6nd thmages above th.at (urn. 

2. But -in aC\:ions of trifpafi, wherein ~b~ judge, at. 
tl,\- 1Tial of the caufet filall certify, on the back of tIle 
rec'~r(~, that the trefpafs was wilful and mll/j,;tJUs, the 
p!(tllotiif fball hav~ full coGs.. . 

Every trefpafs is wilful where the defendant has. 
notice, and is efpecially warned not to c~me on the land; 
and every trefpafs is malicious where th~ intent of the 
defendant :1ppear$ p}aiD~y to harrafs, vex, and diftrefs 
the plaintiff. 

3. In all aClions upon the cafe for flanderou~ word" if 
the jury,- 11pon the trial or inquiry, fi.nd the damages. 
under 40S. the plai'ntifF {hall only have as much, t~ofts as 
damages, and no increafe. t ~n~ this extends only t~ 
words in themfelves aClionable, and not merely fo i~ 
confequence of the fpecial d3m~ge faftained; t th~re-~ 
fore, {'ander of title is not within the aCt. 

In all cafes wllere the plai.ntiff would have recovered 
colis had he prev3iled, the defendant ilia)l have them 
where he fails, aft,-,r nonfuit or verdiCt.§ Se, likewife, 
againft plaintiffs tor not declaring, or difcontinuil1g, or 
being nonfuited, the defendant {hall h.ave cofts.1I If the 
defendant preva.ils againft the plaintifF on den1urrer, or 
writ of error, he iliall have cofts. ~ 

Where there are feveral defendants in trefpafs, a{fault, 
falfe imprifonment or ejeCllnent, 311d ;any one, or morc, 

are 

* La\\'s of N. Y. 10 fea: th. 14. feCt. 7 . 
. ~, Ibid. felt. 6. 

t 

i: ero. Cat. 114. Ley. 82. I>alm. z3 0 • I Jop,es 196. 
§ Laws of N. Y. 10 feff. eh. 14. feCt.2. 
II Ibid. fea. 10. 

ttl Ibid. feet. I I • 
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~ acquitted by verdia, thofe acquitted lh31l h~ve colls, 
\lnlef~ the judge certify that there was reafonable caufc 
tor making them defcndan~. - An avowant in replevin 
{hall recover cons. t 

CoR:s arc, by the praB:ice of the court, awarded to 
the defendant, where the plaiotifF does nat execute h;.~ 
inq,t1irrpnrfuant to notice. 

Where the plaintifF does not recover above 201. in an 
aB:ion originally commenced in this court, he {hall pay 
coils to the defendant, unlefs it be in an aClion wherein 
the flate is interclled, or where freehold, inheritance, 
or title: to lands or tenements, lhall come in quefiion, 
or in replevin, atrault and battery, falrc imprifonmenr, 
or {lander, or where the mayors, aldermen, or CODlmon

a~ties of the cities of N cw-York, Albany, or Hudfon, 
iliall be concerned.l 

The firft feaion of the tlatute of coRs gives t~~m 
only where the plaintiff recovers damages; and as dalna
ges are not recoverable ill fome aaions, the flatute~ gives 
cofts on flirt facias and prohibition. By ftatute II felr~ 
00. II. cofis are given on \vrits of ntandamus, and in· 
formations in the nature of quo warranto. 

CoR:s are given [0 the plaintift° on writs of error, and 
if fuch writs of error are quailicd, or are for the purpoie 
of merely delaying execution, the defendant is intitled 
to ·cons.1I On aflirlnance of error, after judgment on 
verdia, the defendant iliall have double cofts., 

By aCt of 12 felf. ch. 28. feel:. I. if the defendailt in any 
:6\:ion, or the plaintiff in replevin, plead fever:!l matters, 
and, upon itfue or demurrer joined, any or either of them 

.~ Laws of N. Y. 10 {efT. ch. 14. fea. ,. 
l' Ibid. fea. 3. 
! Ibid. fea. ~. 
§ Ibirl. feet. s. 
fl Ibid. feet., t I, 12, I 4~ 
~r Ibid. feCt. J 3-

be 
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he found 19ainfl: tl1e party plea(ling the fanle, coils iliall 
he given at the difcretion of the CO\1rt, unlefs the jlldgl! 
certify tll!t t}lere \vas probable caufe for fuch plea. 

By aCt: of 10 f~{f. ell. 27. double cofls 3te allowed to 
1l1criifs, ~oroncr~, juflices, mayor~, recorders, aldermetl, 
bailiffs, conltables, marlhals, collcaors, overfeers of the 
poor, and their deputies, and all perfons affifting by their 
commandlnent, in- all aCtions upon the cafe, trefp3fs, 
battery, or falfe inlprifonmenr, brougl1t againfl: them 
concerning tlleir offices~ \\1}lere a verdiCt is given againfl: 
the plaintiff, or qe is llonfuited, or fufFers a difcontinu
ance. 

If a verdiCl: pafs for the defendant, 'he mull get a 
certificate from the judge, that the aaion was brought 
againfl: hirJl for fotnething done in tIle execution of his 
office, in order to intitle him to douhie eoits. 

COlnmon' illformers upon wilful delay, or difcontinu
ancc, 110tlfuit, or verdia. _againtl: tllem, thall pay coils 
to the defendant. * But it is to be obferved, that, in cafe 
tIley fllccced, they are not illtitled to coils, uQlefs expreff
Iy given by the fiatllte on which they have founded 
t !l e ire 1 a i In . 

This ael extellds to all penal flatutes, as well fllbfeqllent 
to it as prior. Yet it does not extend to aCtions by par
ties grieved; t bllt, \vhere the penalty is given to a COln

mon informer, and tIle party grieved happens to be fo, he 
fiands ill the fame fituation. 

An illfallt, f\ling by prochein ami, or guardian, is not 
liable to coils; t IJut tlle prochcill ami is; and, if it ap
pears that he be llot of fufficient ability to pay rllem, the. 
court, on application. will order anothcr.§ If the guar
dian refufe to 11ay tb.Clll 011 llen1alld, 11e lIlly be proceeded 

* l~:l\VS of 'N. Y. I I ftil: eh. 9. feet. s~ 
t Ibid. fec~:. 10. 

t ero. Eliz. 3 3· ~;tr. JOS. 
E. I 13 a r . I C L'; • 
~ oJ a 

agail1fi 
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againfi hy attachment. '* Yet, where an infant plaintiff 
\\"as take.l in exccutJort for coils, tlle court refufed to 

difcl1arge l1iln on n~lotiJll. t An infant (lefclldant, de
fending by guardian, nlul1 alw3j·s pay coils, jf the ver~ 
di8 be againfl hirl.t 

Paupers, being p]aintitI<;, by virtue of fiattlte I I felf. 
ch.46. fea. 28. if a nOllfuit, or ,~crdia, or judgment be 
againll them, fual~ 110t be compelled to pay c'cfr~. If, 
however, a pauper be vexatious, as in not pr~ceeding to 
trial pur(ulnt to notice, or the like, tIle court, upon 
motion, will order hinl to IJe llifpa\lpCred~ 

Executors or admil1ifir;ltors, wIlen l>iaintit;:<;, are ex
preffi y excepted out of the fiatlltes gi\?ing colts to defen
dants.§ Rut if tl1ey negligel1tly fuffer a ~onpros, or 
difcontinuance, or have kllo\\ringly brougllt their aCtion 
\vrong, they are liable to cofis·. If the ~a:ion be fuch, 
that tpey might h:lVe fued in their own right, they ,(hall; 
on failure, pay colls... . 

After the judgment is obtained, and the rule for judg .. 
tnent is e-xpired, the coits are taxed by one of the judges; 
WllO is allowed an addition to llis falary for doing it gratis~ 
A copy of the bill of colls, togetller \\,ith a 110tjC~ of tIle 
time of taxing; Inufi be fent to the oppofite party two 
days previous to fucll time; and, if he do not attend, the 
judge will tax and 11gn the coi1s Ixpartc. \Vhell taxed, 
the amount of thefe tofis muil be inferted in the judg
lllent roll, wllich is next figned by the judge, 311d final 
judgment is tllen cOffi.pleted, as will be more fully 1ho~1l 
ill the next cllapt'tf. II 

* Barnes 128. 
t z Str. 12,1 7. 
t Dyer 104. 2 Str. IiI7. 
§ La\vs of N. Y. 10 fen: (;h. 14. fea. ~~ 
U p~, p. 186. 
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CHAPTER X"~III. 

Of Judgments. 

J UDG I\1E NTS are the fentence of the law pronounced 
by the COllrt, upon the matter contained in the record, 
:lnd arc of ieveral forts: I. wllcre the faCts are confeffed 
by the pJrties, and the law determilled by tlle court, 
as in cafe of judgment 'upon demurrer·; 2. where .the !a\y 
is admitted by the parries, 311d the faBs difputecl, as in 
cafe of judgment on :1 verdiB; 3. where both the ]a\v 
and the fact arifillg thereon, are expreffiy adnlitted, or 
not cont~fied by the defendant, w hiell is the cafe of 
judgments by confcJlion, or default; Of" 4- wllere the 
plail1titT is convinced, that neither faa or la\~l, nor both 
are fllfficieJit to fupport his aCtion, and therefore ab:lndons, 
or withdraws his profecution, whicll is the cafe in judg
Inents upon a n(jnp~o5,. a nflnjuit, or retraxit. 

Previous to treatillg of tht;fc feparately, it will be 
proper to fl10\v in \\~hat manner judgment is obtained. 
TIle party inti tIed to a judgnlellt, after llis rule for judg
Inent is eXI)ired, mufl: draw tIle juJgmerlt in the efiablifh
cd forln, (various precedents of wllicIl are to be fOU11d 
in tIle bool(s of clltries) 311d ellter it on tIle roll, after 
the' otller proceedi11gs, ,vit]l proper contilluances, if 
l1CCcfiar)T. \Vilell this j~ (1011C, t\VO d~ys llotice of taxing 
cortS Inuit he given to t1lC attorney of the Ol)l)ofite l)arty, 
if one l)e Cl111)!C))"cd: 3t tl1c tilllC l"11entio11Cc1, the judge 
\'viII tJX the cons, illfcrt tIle aln0uIlt ill the judgment, 

. :md ;~gn:Jl: his name in the nurgin, :It the fame time noting 
tIle day alld )·car of ilgl1ing. rfl1c roll tllcn lDUi1: be filed 
",itl1 tIle clerk, ,\~110'1' is to l~ark tIle day' and year of 

fuel} 

* I~aw5 cf N. Y. 10 felf. ell. 56. feet. 2. 
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fwcll filing, from Wllich time, al1d not bef\-lt~,~~ tlte real
property of the perfon, againft woom the j aJgI:tetit is 
given, is aff'ed:ed. The clerk mutt keep a rcg~\lar l>o'1'k, 
pr d()~~uet, of all judgm~nts. As to the feveral fp~cies; 

I. Judgment upon demurrer. If the aaion be ft.'f dOl" 
mages, you mufl: execute a writ of inquiry, in themannel; 
after mentioned. If it be in debt, the judglnent is final, 
and you mull: mOl'e for judgment; the rule is granted nij't". 
At the c>;piratioll 9f fOQr 9~YS, cnter it up, and get it 
figtlCd ao<l tile<l~ 

2. JUllgmel1t upon verdiB. If the caufe be tried at th6 
circuit, the poflea fhould be obtained fronl the clerl< of 
tl1e circuit, and be brollght into court the fir(t day of tl1e 
fubfequent term, 311d thereupon read and filed, and mo
tioll ~~de for judgment~ It is a four day rule. If the 
caufe he tri6d at bar, the motion may be made immediately 
afte~· the trial: and, in this C3{~~, if there be not four days 
in the ternl, tIle rule expires with tl~e terlD. ,\TheIl the 
rule ,s out, el:lte~· the poflea or Y'erdia, preceding it by 
COl1tinuanr:es, or a general continuance; -" after\vards the 
" proccfs being COlltinued between tIle parties aforefaid, 
" &c." adn the judgment; then get it !lgQed and filed, 
and the coils t~xed., in the ufual manne~. 

3. Judgment by cDnjfjJir;n. When the defendant has 
no real d~ftnce to the plaintiff's fuit, ill order to fave 
cofis of illquiry, he f01ne~ilnes cOllfe£fes tl1e faa, wirll ~1 
ilay of execution. If this be done after plea, lIe Inufi:, 
give a ycliBa 7)cj'ificatione with it. 1111is relifla anll cognovit 
are figne<l by the defelld:lnr, or l1is attorl1ey; al1d llpOl1 

tl1is a 111otioll IDUfi be Inade fer judgillellt, \\.'hich is 

:lfterwarcls entered up as befort~ di.rected. But it frequently 
11apI)CllS, tllat a bOlld to tll~ alll0\lnt of tIle dcl)t, al1d a 
warrant of at[or~ey to enter up jUUgl11Cllt t)lcreoll, arc 
givel1~ eitller to preV~llt all aCtion, as a fccurity for the 
plai11tift"s d(~il1and ; or, as is fOlllcti t'nes tl1C cafe, after 
tIle aCtio!l is brougllt, t .. ) l)rCVC!lt furtllcr (~Xpel1CC, By 

natute . 
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filtlltC 1 I felf. ch. 46. fea. 24- " 11(:. judglnent iliall be 
" entere{l upon any bond, bill, C\.lVfllant, or other 
" contraCt ill Yt'Tlting, llponthe COllfeffion of any attor
" ne)', ll}- virtue or in confequence of any ,varrant, 
" po,,"er, or authority whatfoever, contained~ ~·ritten, 
" or printed in tIle fame itlfirument, p:lper, or parcllmel1t, 
",,·ith the fam~ .hond, bill, ~ovenant, or contr~a. 
~, And every attorney, ,,,ho thall cOllfefs a~y jucfglnent, 
" lhall, at the tin1e of making fuch confeffion, produce 
~, his \\:oarrant tc th~ court, or j\.ldge before whom he 
" makes the fame; an{\ the fame \varrant iliall then be 
" filed witl} the proper officer of the court." The \\·ar~ 
]"ant of attorney is ufually direCted to any attorney of any 
~ourt of record in the {late, or fODletirnes to· a particular 
attorney; and tile Inode of enterillg up judgment is tQ 

prepare a declarativl1, g~t the plea figned by an attorn .. ~y, 
and carry them) togethe~ ,vitll a bail-piece, to a judge, if 
in vacation, or to court, if in term, and file theln with 
the warrant, The proceedings are then entered on the 
1"011, ~.vllich is figned and filed. 

If tIle ,varra'.1t of attorlley lle a year and 3 day old, 
jtldgment C3Jlnoi. be elltered thereon without motion in 

terITI, or a judge's order in \!acation, on affidavit, tllat 
tl1e (leht, or PJ~t thereof, is due, that the ,varrant was 
Guly executed, alld that the defelldant is frill alive. 

If the \\·arrant of attorj1ev be al)'~'f'~ ten vears old, the 
, . -

lnotiol1111Ufi be made in court. 

Jf the defendant be in cufiody on mefne procefs, all 
~lttorlley 111\,111: he prefel1t ill bel-lalf of tIle prifoner, to 
fcc hilll eXCcllte it, and acqllaint lliln with the contcl1ts, 
l11ca11illg al1d effect of the \varrant .. ' But tIlis is not ne
ce!far)7, if he he ill cufiody on fina1l)rOcefs. 

If a fcm~ fole gi\'e a warrant of attorney, and after
,\;oar,]s lnarry, jucJglllent. cannot be eJltercd, witllout 
'\ ~ f 1 t JC a \YC 0 ttle COtlr,~. 

Th.:; 
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The beft mode, in both a cognlJtJit 01'1:011(111 and 3 war
rant of attorney, is to take a releafe of all errors, and. 
an undertaking not to file a bill in equity./ 

4. Judgtnent by default. Where the defendant neg
JeCts to plead, .or rejoin, in due time, or in any othet: 
refpec! is guilty of a default of procedllre O!l his part, 
the pl1intiff rna}· obtain judgment againft him, by reafoll 
of fnch default; '\fhich judgment i3 either interlocutory 
or final: interlocutory, where the damages are not 
afcertained by the judgment; but final, where theyare._ 
~f the default h3PP~Q in vacation, the plaintiff wait$ 
for the enfuing ternl, and the~ moves for judgment. 
The rule i~l debt is, that judgment by d~fau]t be entered 
agaillft the defendatlt, for ~73f~t of plea; and therellpOQ 
judgme~t may be entered~ Where the judgment is in-
~er~ocutory, a writ of inquiry of qamages IDUfi: itlue. But 
previous to ~his the plailltiff's attorney mun move for a 
rule, ,~ t~-at interlocutory judgment by default be entered 
~, again,ft the (lefe~dan~ for want Qf plea, and that a writ 
~, of inquiry of d3m~gP,s iffue. " Upon this, tnake out 
the ~rit, get ~t fealed, ~Jnd leave it with the fileriif. Tllis 
is a procefs.which Pcates the plaintiff's JCtion and the 
judgment, and comrnands the lheriff to inqu;re, by tl1e 
oaths of twe1ve good alld lawful nlell of his baili\vick, 
what damages the plaintiff has fufiained, al1d to return 
~uch writ, with the inqllifitioll, into court at tllC return. 

Notice muil be given to the defendant's attorney, or 
tIle defendant llilnfelf, if none, and alfo to the lheriff, 
of the'time 311(\ place of executing (uch illquir}·. TIle 
fame ~A~le takes placr. witl! refpeCt to the time of givillg 
this notice, as ill tloticcs of trial. B-ut tIle tilne for exe
cuting it mufl: be lilllited to t\VO hours, as between eigllt 
and ten, &c. I f the defenclal1t or 11is attorllev CJl1not 

J 

be fO\111d, this notice mlJtl11c left if I the ()ffice. It may 
l,1e counterlnalldcd "'itllin the 1~\!11e tilne as a notice ()f 

f~iaI • 
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When a writ of inquiry :~ to be executed, the plaintifPs 
attorney J a cc)n'·~hient time hefore the d3Y appointed, 
prepares a bri<:f, ~.lfues writs of fubprena for the requifite. 
witneffes, and prepares all that is nece{fary to prove the 
pantum ot- the ~1amages fuftained. The defe11dant has 
alto liberty to filake his defence, bu~_ only wi~h a view to 
mitigate tIle damages. 

The lheriff havi~g fummoned the jury, they proceed, 
at the time ~nd place appointe~, to aifefs the damages, 
Wllich the plail1tift~ 113S really fuftained. On the execu
tion ef this writ, tIle fueriff fit~, as judge; but, in cafe 
of his abfence, the writ may be exet'uted before hi~ 
under-1heriff. -To the jurors thus impannelled, nc chal-
lenge can be -lnade; but the lheriff ~~y, on good caufe 
fhown, fet on~ afide. 
When the jur-y are fworn, the parties proceed to their 

proofs, the plaintiff ~al,v3ys begillning fira; after hear
ing which, th~; jll~ors are left together till they have 
agreed, and then the fberiff dra\vs up an inquifition,' 
which contains the fitlding of tIle jury, and to which" 
they fet tl1eir llar~.ds and. feals ; this being figned and fealed 
h}T the illcriff, is t)l~ him annexed. tq tht:~ ~,~ rit, and re~ 
turned there\vith at ti~e 'return ~hereof. .l\t this time, 
tIle piainti 4f's attorney moves to have the inquifition 
read and filed, and a rule thereon is el1tereG for judg~ 
ment niJt. 

If, after the "\vrit of inquiry is returned and filed, 
the defendant can nlak~e out allY' la'v~ul obje6liolls agaillfl: 
the entry of a fin:!l judglnent, for tl-le dalnages found in 
tIle illquifition, he ought legally to offer them before 
the four day rule is expired; for a fccond writ of inquiry 
canllot be exec\ltcd ill tIle fame caufe, Vt~ithout a previous 
application to the court, alld leave had for tllat purpofe. 
TIle reafons on which the court will fet afidc 3 \vrit of 
inquiry executed, are various: as, wI1erc due notice has 
'lot beell given of tile tilnc al1(1 place of cXCCUtil1g the . 

\Vrlt : 
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..,.·rit:'Ji' where the notice is uncertain;t or improperly 
(lrawn;t or not confined to the compafs of two hour~;§ 
or is g;ven to tl'.e (lefendant when his attornty is 
k.J10Wn; if executed h£fore an hour ~)apfed after the 
time noticed;" . where the plaintiff ,vas examined lS 

a witnefs;, where the plaintiff gave 110 evidence to 
the jury; where the iheritT refufed legal e\,idenct!;·* 
or - admitted improper evidence; tt where th~ jury 
find no damages,l! or find exceffive damages. If 
the jury find any damages, though ever fo flnall, the 
comlnon ruie is not to fet afide the inquititioll mer£~y 
for .{mallntJs of damages. Y et there are fpecial cafes 
'\vllere that rule does not llOld ; -3S where t~e jury mifiake 
in point of law, or where there is a trick or contrivance 
in the cafe; or where the iher~ff admits improper evidence 
to be.~ven by the defendant,§§ whereby the damages 
were leffened: here there .is as much reafon for grantil}~ 
a new inquiry, &c. if the damages be too fm311, as if 
they were exceflivt~1 H - , 

Thefe cafes, however, are fubjeCt to this diftinCtion," 
that where the plaintiff's dem3nd is certain, as by pro
mifory note, or the like, the court. ""ill fet 3fi,~c.~ an 
inqui£\tion for too Cmall damages; but 110t ,vhere the 
damagl!S are un~ert:!in, :is in treirJafs, fllnder, &c. y~~t if 
in aCtions, wherein the court CAnnot come at a certaill 
know!ege of the damage which the plaintiff has fuf-

* Hale P. C. 280. 

t 2, Barnes I34t 2045, 247· 
: I Barnes 2- ... ,.. .... J, I . 

. § Impe}- 288 •. 
II Barnard. 32 , 33, 21 4. 
~r 12 Mod. 3 17. 

* * z Baroes- 3 S4. 
tt IZ Mod. 3'7. 
~t I Barnes I 5~ I 56. 
§§ 2 Barnes 344. Salk. 646. 
liB z Barne6 354-, 332. Str.4zS. 
,~ 2, Bariles 367. 

taine<l, 
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tained, the damages atfeffed by the jur}~ he exceffive, 
the cCJurt may flay judgment .. until the plaintiff, 1,y 
enterillg a remittitur as to part, r~duc(,;s the damages to a 
reafonable fUln.· -

A new ~·rit ot- illquiry is never granted at the inftance 
of tile pl3intitf, except there has been a mifbehavior in 
the fht:riff, &c. or fome other perfon, or where the 
pla;nti1f was furprifed with a defence, and even then 
on payment of cofts; becaufe th:! fuing forth the writ 
is his own aCt. t 

The damages affeifed upon a writ of inquiry may btt 
increafed or abridged by the court; for, as the court may 
thtmfelves award damages without a writ of inquiry.; 
the il1quifition thereupon is no more than an inqueft of 
office for the information of the court. 

However, this pOwer of increafin"or .bridging:th. 
damages atfe1fed by the jury, is yuy feldom exe."cifed by -
the COllrt in _ any aClion, except fometiIUe$. in M~ .aG}. ion 
for corporeal hurt, or affau)t, or._ battery, .01: mayhem-; 
in which cafes, the court may as :wclJ judge- of dam~ges 
as the jury; becaufe there is nothing bl1:t a corporeal in .. 
jury, Wllich, of all others, is generally the moft ap
parent. 

This increafing 01- abridging damages is generally 
done at the return of the writ, or view of the party il 
and fOlnetimes on the o.th of a furgeon, after due notice 
~iven to tIle oppofite party, of the intended Inotion for 
t}lat purpofe. 

5- J udgtnent of n~llpr'J. If the plaintiff do not C001-

ply \,,.ith the rules and orders of- the court to be obferved 
011 llis part, by declaring, replj~iDg, furrej()il1iI1g, or
elltering tIle iifuc in dl1e time, \Vhel) ruled fo (0 d\), judg .. 
ment of nonpros§ for fueh his omiffion, may be obtajned, 

'v)ji~ll 

... La\v of Dam. 179- -t _Lev. 214. ! 1 Barnes 106. 

§ It is called a judgment·of nonpros, from the words IJl'l Pf,?!: 
equitur, &c. forlllerly ufed in fIltering it UI). 
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Vw~hich is tl1131. A nonpros ~)r , .. ~l. aecllrillg call i1e,eer 

he obtained, unlefs bail be tiic(l oi (he terln in Wilicll tile 
!\fOce(c; is retur\l~~~~~_; ~ anJ ~il~rcfore it ~'~: i ne\'=.-' r ; .~ ... ::l) .. 
~. . 

tained ,"Yl1ere :-\ prifoller is fuperfedr:i fer 'lot ~ccld!·jiJg, 
&c. on enterillg a common appearal1ce. t 

To obtai'l a nonpros, tIle defelldant'g attorney muO: 
rule the plaintiff to declare, &c. in fuch tilDe as the court 
lhali deem proper, ufually t\venty days, or by tIle lirft 
day of tl1e enfuing terJn. and -fer\"e a certified copy of 
tIle rule on the plaintiff's attorney. If the rule is llot 
complied ~with, 3ffi(iavit of the fervice mllft he made, 
211(1 a certificate got from tIle clerk,! that no declaration, 
&c. is tiled ~ upon \vhicl1, tlte term 1l1bfequent to tl1e 
default, tIle motioll for judgment is founlled, and gran.ted 
of courfe, ulllefs reafons be affigned on behalf of the plaitl
tiff. On obtaining the rule, enter judgment of nonpros . 
on a roll, and get it figned and filed, and tax tIle cofts. 

6. Judgment as in cafe of a mn/uit. If the plaintiff 
11a\"e entered the iffue, and Ile then l1egleCl: proceedip.e; 
to trial, according to the praaic~ of" the COl.lrt, the ol~j 
method was for tIle defendant to try t1le caufe by provifo~ 
as mentioned ill a precedillg chapter,§ but no\\r, by 
fiatute, [1 I fefT. ell. 46. fea. 13'] it is enaCted, " th~t 
" ,..,here ~ny iffue alai! be joineJ,- wllether th~ iifue roll 
" be filed or n()t, in anyatlion, in any court of record, 
" and the pbintiff, in furh adion, ihall negleCt to bring 
" f llch ifflle on to be tried, 3ccordi ng to tlle courfe and 
" pratlice of the faid courts refpectively, it ihaIl alld. 
" may be lawful for the judges of the faid courts re
~, fi,etlively, at any tilnc after fllCh negleCt, upon Ination 

D d mJ{le 

.)Eo Holmes v. White, E. I I Geo. 3. _ 
t Impey 41 5. I Croml)t. 127. 
! Qucre, \\' hether this certificate is not u felefs, as tIle filing 

;1 declaration, &c. may be fuown for caufe agaiuil the makin, 
the rule for a nonpros abfolute. 

§ Ante, p. I 52. 
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" nlade in open C01-1rt, (due notice J13Villg heen gi\1eJl 
,~ thereof) to give the like judgment for the defendallt, 
" jn everv fU(~~l ac\:iofl, as in cafes of nonfuit, lInlefs 
" the faid 'judge or judges, iliall, upon reafonable terms, 
" a~.low any furth·~!r tin1e, or times, for the trial of fuch 
" if~ue; and, if ~'te pl~intiff ihall negleCl to try fuch 
a:' iUlle, withill t~l~ time, or tittles, fo allowed, then, in 
I,' every fuell cafe, tIle fa~d judge, or judges, filall proceed 
c, to give fuell judgment as aforefaid. And that all 
., judgnlents fo given, {hall be of like force and effeCl: 
" .IS judgtnents upon nOl1fuits, and of no other force or 
e, effeCt. And alfo, that tIle defendal1t iliall, upon fuell 
'-' judgment, be awarded his cofl:~, in allY aaion \,~here 
" he \\:,ould upon nonfuit be intitled to the fame." 

In order to proceed regularly, move tl1e court for a 
Jule to fllOW caufe \vhy judgmellt fhould 110t be entered 
as iI)::£3fe of a nonfuit; ferve a certified copy on tIle 

::~,~" attorney; and, if no ca~lfe be fhown at the 
:1\ll~-1nove the day after to make It abfolutf~. On the 
~("' •. ", ,'.# - -

":¢~~~of the plaintiff, it is nece{[ary for him to 1ho~" 
- ',lome reafonable excufe why he did not proc.eed to tria], 

fucll as the abf~nce of a 111aterial \vitnefs, (\cc. but, in 
general, 11ndertaking peremptorily to try at the next 
circuit, or term, after t11e firft notice only, will do; 
but, after tw~ notices, the court will expeCl: to receive 
a real excufe. Infolvency of tIle defendant {inee the 
aCtion brought, is 3 good excufe for not proceeding to 
trial. -w: Y ou Inufi not onl'f fho,v tIle abfence of a 

, ~ 

nlatcri~llvitnefs, hut his nanilC; tllat all endeavors were 
llred to find hinl out; and that: you expet\: 11im foon 11ome, 
naming the time; and, if the court put it off, it is only 
froln tcrnl to tcrl11. 

If the rule be made abfolutc, enter judgment in the 
llfual wav. 

oJ 

If 
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If the caufe he put oa", the plaintiff nlufi: obtain a copy 
of tIle rule, and ler\ge it 011 the defendant; and, if the 
plaintiff do not proceed to trial at the time, make an 
affidavit of the faa, annex to it tIle certified copy of the 
rule, and move for judgment as bt fore, giving notice. 
a 7' Jud/!ments on no~rllit at the tria! have been men
tioned before. See p. 167. 

CHAPTER XIX. 

Of Executions, lJ1Jd t1ltering up SotisfclliclI. 

FIN A L judgment being obtained, nothing remains 
b:lt the exeeution of tilat judgment. In all perfonal 
atlions, this is done by compelling the adverfe party to 
fatisfy . tIle debt, or dam3ges, with tIle cofis of {ujt 

~ecovered or affe1fed, againli Ili!ll, \\~hjcll are obtained 
eitiler by a capias ad Jatiif~cjend·~lnl, to take his bodv; or 
3 fieri fa~jas, to levy his perfonal ~nd real property: 

'Fheie executions mull be {oed O~lt '.J.,·jthin a year and a 
day after the judgment obtained; 3nd, by ruie of c.ollrt,. 
no execution call iffue \lntil the roll is -made Ul' and 
figlled by one of the judges, 311d filed. But, if it be 
taken out, or returneu within the yc=ar, then: needs no 
fcire facias before you iffue another execution; :md it is 
proller to award the firO: on tl1e roll, ,vith tIle ihcritJ ... ,s 
rcturll t]lere011. t If the executioll Ilavc heell fufpended 
b.¥ a writ of error, or injunction, heyond the year and 

.* J \111e T Cr'.11 1 7 2 7 · 
·t Str. lCO. 

a day 
<11 
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a da y, there nee<Js no .fci,-e facitlJ to ,,,·arrant the txeC\l-

tion ; .. 3S is likewi-fe the, cafe \\9here tIle juJginent has 
~leen confeffed, "'ith Ray of executi'ln ~,i- h\\t the cejJat 
~~:(CUlj()"tm mufi be entered on tile roll, or tll~ court wiil 
take no notice of it. 

I. Th-e urft fpecies of execution, -or that againfi: ,he 
(lcht\1r's body, is a capias ad .. {atisJacincd14m. 'rhis-_,: by 
the common law, could only be fued out againft thofe, 
,,·ho are liable to be taken by capias ad ,·ifpondendum, at the 
commen<.em~n~ of theaClion ;t but, by fiatute 10 feff. 
ch. 56. feEt. 6. " , ... ·here any debt hath been, or {hall be 

-~, recovered, or :lcknowlcged, or daolages adjudged or 
c. a\,'arded, it fha~l be la\\'ful for him, who fila)l fue for 

" fuell debt or dsmages, to have an execution againft 
" the body of fuch debtor :" fo that this writ lies whether 
the capiaj ad ,-~(polftJen4um be i1fuable or not, in tlle_ firfi: 
infiance, except againft heirs, devifees, ~xecutors, or 
adminiftrators, ,(,.'flO cannot be taken \~lefs they ~ave 
made themfelves l'iable by falfe pleading. The intent of 
it is to impriforl- the body ot" the debtor, till fatisfaCtioll 
be Inade for th,c debt, cofis and damage$. 

The '~·I i! t.\f capias RJi fatiifaciendum is an execution 
of the Iligheft Dlture, inafmuch as it deprives a man of 
his lillerty, till fatisfaclion lle ~warded; and, t}lerefore, 
",here a man is once take(l nlexecution upon tllis writ, 
110 other procefs. can he fued Oltt by the fame plaintiff, 
agaillfi: his lands or goods. Only, by flatute 10 feff. ell. 
56 .. ~ea. I I ~ if the debtor die "rhile charged in execution, 
the plaintiff, or his reprefentatives, may, after the death 
of fuel1 deot()r, fue out a llew executioTl againft 11is goods 
:1110 chattels, lands :IntI tenclnents, or allY of thenl; hut 
fuch executi'~'n fi1all llot aflett allY ci13te h~na fide fold 
for the payment ofd~bts, or by reafoll of any other judg-

Jneot . 

. :~ 2 Bae. Abr. ~6:. 
- l li>id. 363- ., 
1 l{ e I) · 1:: -
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mente '1 ~11e lands, tel1ell~ents, goods, :lnd chattels of 
iebtors, ~lifcharg~cd \1tlder" the il1foi'Yent aCl.,4(: '( ex,-:ept 
J~~ce{fary wearing appan:i, bedding, and tools, not 
(;J\~ceedil1gt:ie-··-,J_ue of 201.) are like~ife liable to execu
'.lon. Thf~ W~ .:,~ is diretl:ed to tl1e fheriff, commanding 
hin to takt~ :he bc.d)T of the defend~nt, alld have him -
bet Jre the court, at ada)" lherein 'named, to make the 
.P ~-d.ltltiff fatisfaCtioD fo!' the demand. If he do n~t 
tl'(!11 make fatisfaB:ion, he muG remain in cufiod}~ till 
~£' ~ does. This writ Inay be fued out, as Inay all other 
executory proccfs, for cons againft a plaintiff, as ,veIl 
as a defendant, when judglnent is had agaillil hiln. 

"TNhen a defendant is' once in cuflody upon tllis procefs t 

. he is to be kept in clofe and fecure cufrody, without 
bailor mainprife; and, if he be afterwards feen 3t large, 
without the affent of the plaintiff, fuel1 -plaitltift" rnay 
Ilave an aCtion of debt, bill, or plaillt agajnll: tIle l}leriff 
for his wIloIe deht; t and are-taking call1lot be given in 
evidence~ but ffillft b-c fpecially pleaded, a!ld an affidavit 
filed ,vitIl the plea.l The reafon of ,-,rhich is, tllJt con
hJiement is the whole of the debtor's PU11if11ment, and of 
tIle fatisfaClion made to the creditor. Bur, on an efcape, 
tIle plaintiff may have a nc\v ca. Pl. to re-take tIle de
felldant.§ 

2. The otIler fpeci~s of execlltion is a fieri facias agail1i1: 
tllC perfonal al1d reaJ pr0pcrt)r of tJ-1C (lcbtor; and is 
grounded on tIle cornlllOl1 -.!a\v, al~d, \vith refllect to 
lands, on fiattlte 10 [efT. ell. 56. feet. I. whiLll enacts, 
" tllat the lands, tcnelnc11ts, al1d real citate of every 
(' debtor, iliall l>e lial)le to he fold t1J)011 cxectltiol1S;, 

~, aIld, H tl1at ill all \vrits ifTucd ac~ai11111Jllds and tC11C-
- ~~ 

,*. La \\·s of N. Y. 12 fcO: ell. = 4. fect. S . 
.. t' Ibid. chi 56. fea. 6 allJ 8. 
~ lbid. fl.'tt. 10. 

§ Jbid. fet'!. 10. 

!I Ibid. fctl. i· 

" JI1ClltS, 
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., ments, tIle tl1eritf fuJIl be commanded, that of- the 
<., goods and chlttels of the debtor, in his baili\,?jck, lIe 
" caufe to be made the fum ill the execution fpecified; 
"and, jf fuffi(~ierlt canllot l~c fOUlld, that then he caufe 
~'.the f3m,: to be olaue of· tIle l:tnds and tenements, 
" wh~rcof fuell perfon was feifed on the day ,\·he-~·. tl"l~ 

•• fame 13nds became liable to fuell fllm, fpecif yinl£ !~~ 
" day particularly, or at any time after\var(ls, iu whole 
~. )lallds foever thef3m~ may be .. " . 

Executions againft terretenants, heirs, or (!evifees, mull: 
direCt th~ levy to be only -of the lands wh\~r~of the 3n~ 
ceflor ~ tell a tor , or perfon died feifed, :It the time they be. 
came liable, or at any time afterwards, at t~:~ir deat..lts. 

\V·~th refpeCt to goods, the !mle fta(Ult:~ ordains, 
~, th;at no execution thaI! bind the property of the goods 
" of any perfon, againft whom it is Cued, but from the 
c, time of delivering it to the oflicer~ which time the 
'i officer mufl: indorfe on the writ." 

In executing the j£I-; facias, or the former writ, tIle 
iheritf may not break open any oute .. DOOrs, t but muft 
enter peaceably, and may then br~ak open any inner 
door, belonging to the defendant, in order to take 
the goods.t He Dlay fell fufficient to :.atisfythe 
judgment and cofis, lieft paying the landlord of the 
prelnifes upon ~"hich the goods are found, the arrears of 
rellt then due, not exceeding one year in the ,vhole.§ 
If :- par! 011ly of tIle debt be levied 0;) a fi. fa. t]le 

plail1titf filay h3.\·C a ca. fa. for the refidue. 
To pre\·ent frlud and coJlution ill tIle fale of propert,r, 

hy virtue of :10 execution, it is provided by uatute:1I 
•. that 1)0 lands or tenci11cnts, goods or chattels, fila)) be 

" fold 
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c, fold by virtue of any writ of ficri facias, or other 
"execution, unlefs fue11 fale be at public velldue, 
" and bct\veen the 110l1r r.f nine in the Jnorning, 311d 
"the fetting of tIle ftl0 the fame day; the time a::1 
" place of holding ~\-"hereof, filarl have beel} l)revioufiy 
" ::dvertifed publicly, for tJlefpace of fix \veeks fucceffive
" ly, by nailing up _:1 printed or written notice thereof 
,; in at leaft three of tl1e moil pllhlic places 1vitliin the 
" tOl\ro \,~here fuch lands or tenements, g9fJds fir chattels, 
"fIla}l be fold; arld alfo~ l,y clufing a timilar Jloticc 
" tllereof to be printed in one of tIle public ne,,~fl)Jrers, 
" if any there be ~~itl1in tIle COUlltv where fue11 lallds 

J J 

" and t~nement5, g'o~ds al1d {,~attcIJ, illall be fold." . But 
fo lTIucl1 of this ttattlte as relates to advertijemc}Jts on fale 
of g~?(l~f and chattels, l1as been fincc repealed."* 

As a farther feCllrity aga1ntl: fraud, it is like\.\-ife pro
- vided,t " tllat it 111al1 110t be la"Tful for 3l1y fllt.!riif, or 

" other officer, to \vhom any fuch execution illall he 
. -

" direCted, or any of tllcir deputies, or any perfon for 
" thenl, or either of tllCll1 , to purcl13fe any goods or 
"cl~:-ltteIs, lands or tenements, at any fuch fale; :lnd all 
" purchafes 10 JI1&i~e bjT tllcrn, or :lny of tllem, or for 
" the nfc of tllenl, or ;\flY (.J.r eitl1cr of tllem, 111all be 
.. , abfolutely void." 

If the 1l1eriff return tl1at lle llas levied, but IlJS llor 
fold for ,,9Jllt of buyers, a venditioni e.\1'0nas nluli: ifi"ue ~ 

\vhicl1 is a writ iffucd, ftyled, (lircCtccl, tctled JIll\ Inadc 
returnable in tIle fame 111anl1cr as otIlcr \vrits, alld com-

- -

Inands tile flleriff to fell tIle property 'Vllicll he I1J(1 
formerly by comllllllc}lncllt tJI~Cll illto llis }1l11ds for 
fatisfyillg tIte jUdgll1Cl1t.1. 

\VhCll tIle (lelJt is tllus IcvieJ, or flloulJ it be paid by· tl1c 
dcht()r, tIle 11CXt and IJ11: ftep is to ellter JatisJal7ioll of tIle 

j\'l(l.~nl en r 
.~ IJ:l\\Ps of N. Y. If fefT. eh. S. 
t Ibid. I 3 fefT. ch. 57. 
~ Reg. Judie. jJ/. 33. 
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judgment on the roU, alld~ by that means, to extingnitll 
its effeCt. This is done by the perron in ,,?hofe fa\-or the 
judgment is given, going before a judge of the court, 30(1 

ackno,vleging fatisfaCtion. For tllis purpofe prepare a 
fatisfaCtion piece, which the judge. ,viII fign, after taking 
the acknowlegement; then file it in the office, and the 
(:lerk Inarks fatisfaCtion (In the docquet. 

PART 



· - ----.-. 

PAR TIl. 

PROCEEDINGS BY AND AGAINST 
PARTICULAR P ERS-ONS. 

Of Pr«eeJillgs by IIIJI1 againjl Membus of thf 

£lgifHl/tlre • 

ME~IBER.s of the legHlature of the United States, 
or of this frate, may be proceeded againft in the faille 
manner as other perfons, except during the tiDIes pro
llibited by la\v. 

By the firft article of tIle fixth fcaion of the confiitu
tion of tIle Ullited States, " the fcnators and reprefe!l
" tatives of congrefs iliall, in all cafes, except treafon, 
" felon)f and hreacl1 of tlle peace, be privileged from 
" arreCt during their attendance at the feffion of thcil 
" refpetlive houfes, and in going to and returning from 
" 'tllC faDle." 

"All llerfons Inay commence and profecut~ ftlits 
" againfi fcnators, or members of the affeJ~ f "~. ~ .: ._Ir tIle 
" fiate of Ne\v-Yark, or their {ervants, (J~' otTlcr pcrioil 
" intitlcd to privilegc~ of eitllcr Iloufe of the legiflaturc, 
" 3t any time after the prorog:ltion, or adjournment of 

. E c " tIle 

• 
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" tile legitlJtllre. until :t tlC'V one flllli lneet, or tl1e 
" fa111c he rc-affcmbled, an(l, after an :Jdjollrnment for 
" allove tl1C fll:lCe of fot1rtecn davs,· lliltil botil 110ufes 

a J 

" !l~;;ll nlect or re-affemble; :1nJ tIle court mav, after ., 

"ftlch prorog:ttiotl or adjourntnent, proceed to give 
.; ju(lgme!1t~ 311{1 3\,-ard cxec1.1tion tl1ereupon, 25 fut.:h 
" court Inay la,\~fully do dg~inft other l)erfons liable to 
" be 3rrefied and imprifoneJ.' 'if: 

lc But when any plaintiff {hall, by reJfon of :my 
c, privilege 'Jf either houfe, be fiajg ed, or 11reventcd 
"frcm profecutillg any fuit comlnenccd, lle fIlall not 
c, l>e barred by an)" fiatllte of Jimii:ltion, or' nOnfl!itcJ~ 
" or difmilfrd, nor his fuit difcontinllcd for ,\9ant of 
" profecution, but .m:1Y, after tl!(' ,time aforcfaid, be at 
" Jiberty to pr~ectl tt.) judgment 311d exectltion. "t 

But officers of the - revelllle, or in any public tT\lt1, 
m~ be proceeded 19ainfi for a breach of fuch trull at 
a 11}~ ti n1 e · t 

, 

8 G 

CHAPTER II. 

Of Proceedings by and tlgabljl Altorl1ieJ, and othel
Officers of the Court. 

WHERE an :tttorncy is pla;niitf, he is intitled to Cue 
in his O\Vll court by attachrhent of privilege, and may 
!ay tIle vc()ue ill Olle of the counties \vllerc the court tits ; ~ 

tl10Ugll, 

* l~a\\9s of N. Y. I I fefT. ch. 34. fea. I. 

t Ibid. fea. 2. t Ibid. fc\!(. 3y 

§ !l. Salk. 688. 4 Bur. 20z7. J Te{IU l{e}l. 573. 



though, where he is defenJJnt, he h:lS not the privilege 
of ChlllgiJlg tIle ,'enue fronl tIle county ill " .. hich the 
aCiiun is laid. '* - '\'Iler,! lie is llefelld~11t, llc ln~fl: be 
fllCd ill his ()\~:n court })}" bill,1- and cannot be arrcfied, 
nor holden to fpecial bai1.! T~fe privileges are allow
ed, 110t fo nluch for tile ben~fit of t!1e attoTnies, :lS u! 
tl1eir cficnts; § aD(1 arc, therefore, COnfiJled to attornies 
",110 pradife,U or at lcatl llave praCiited ""ithin ,~ 
year ; ~ alld tIley are never allo,\·~(l againfl: the {late; * .. 
bi1: attions f[zli tam are not confidered as tIle peol)let~ 
aaiQl1S .. t t N either ~re tlley ailo\\"cd to attornies againfl: 
attornies J • it bcillg a gellerll rule~ tl1at tllere can be no 
privilege Jbalnfi pliv~!ege.tt "But this rule applies only 
to attorn;cs of the fanle c()urt.§§ It is alfo fcttled, th:lt 

an attoflley fllall not be allo\\?crl his- privilege, \\1here he 
fues or is fued in aulfr dr~it, as eXfclltor qr allmilliftra~ 
\or,1I11 or jointly with his wife,.-U- or other perioD wh~ 

: is not privileged,~~~: or v.-here there \\'ould otller\\:ife be 
:1 failure or d~fea of jufiice, as \vhere tIle attorney is- in 
aCl:ual cufto~y ~ t t ,t \Vh~re an attoflley llaving put ill 
~ail, waives his pri\-i1ege by plt!ading in chit! in one 

~:r Pet Cur. H. 24 Geo. 3. z Str .. 10+9. eOllfra.. 

t 3 Bla. Com. z89-
; I l\-fod. 10. 

§ ~~ 'ViI1~ 44. 4 Bur. 2! I 3· DOllg. 366. 

aaiOl~, 

II 2, \\lill:!!,3:2. 4Bur.I,IIS. ~Bla.Rcp. 1086. 2 Lut"T, 
! 667. cOlllra • 

." 1 Lil. 1). R. 142. 

*.* I L. R~ym. ~ 7-
t,t T. Raynl, 275· I L~t'v. 196. 3 Lev. 398• I Salk. 30. 

z Salk. 543- 3 Salk. 282. C01.11b. 3 IS. 12 l\lod. i 4. I Bla. Rep.' 
373· CO\\'})·3 67· ~ 

~t 4 Ba. Abr. 227. 
§§ Z Slt. I 141• I Bla. Rep. 19-
1111 fIol). I i 7· I Salk. z. 1 L. 1{ayn1. 533. 
~-~r Bro .. i\br. fit. Hill, 1)1. 2. 

*-X .. * 2, Roll. Al)r. 2i4. 4 Ea. Abr. 223" 

ttl earth. 37~. I Salk. I, z. I L. R:l}m. J:S. Izl\IoJ. 
1 02 , lIZ, 5 3 5 • I t; tr • I ') I • 
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:lC1ion, it is ccnfirued to be 3 ,,'aiYcr of privilege in all 
ot}ler aCtions. 

The attachment of privilege mufl: be made out upon 
parcl1ment, and is fealed by the clerk, "tith \",hom a 
precipe muft be left, as on otller llrocefs. 

The ftatute of 10 feff. ch. 26. fec!. ~. which direas 
the c3ufe of aCtion to be expreffed ill the procefs, .s;xceRtl. 
~tjlchmeDt$ of priyilege. The defendallt, tberefore~ 

1ll3r b~ held to bail on this writ, wi~'wut a f.2ecial~c 
f1i.am. But the pnClice is to infert it. 

The defendant's appearance and putting in bail, is 
effeCl:ed in the uf~]3.1 way, and within the time allowed 

" ill conlmon fui~s. The: time for Ideclaring, is the fame 
as on other procefs. 

III the declaratioll is alfQ :Jdded to the plaintiff's name, 
" being one of the attornies of the ~ourt of the people 
" of the ftate of N e\v- York, before the peoFle them
" felves, lccording to the liberties and priv!leges of the 
'6 [anle court; from time wllereof the Jnen10ry of man 
"runneth not to the contrary, ufcd 311d approved in 
" the fame, preferit l1ere il~ c()urt, ill llis proper perfon, 
" cOlnplalllS," &c. 

Ali the fubfequent proceedillgs (10 not differ froln the 
ufual Il10dc. 

1-'hc bill againn an :lttofIley is :l c.:olnplaint in ,,'riting, 
containipg CQUlltS, cxpre1live of tIle l1atufc of tIle lliain
tifr's demand, defcribing the defcnd;-.nt :is being pt-tJcnt in 
~ourt,* and gellerally COllCluucs with a praYfY if relief; 
thougll the declaration upon the bill, is not (}elllurrable 
for the want ofit.t Formerly, the bill ag:iinfl: an attorney 
could only llave beell filed in tcrlll til~e, fcdcntc luria, and 
~lot ill ',ac3tion,t and the praCtice (\vllich indeed is 
Hill foliowcd) W:iS to pray leave to file the bill in court. 

* I S~\\111<.l. ~S, ~02. Z Sallnd 41 5. 
t Andr. 247. 
:~ 2 Salk. 5f4, Izl\1od.63· 

But 
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But w11ere )'OU do not proctcd hy ioreju.jger, it m:.y be 
nJed in ,w:lc3tion :is well as in telln;* thQug11 if it be 
tiled in \-ac:ltion, other than to f:ave the fiature of limita
tions, the plaintiff will not be 31lo\ve(l his coils, if th,~ 
aClion be fettled bet~re the t~rm. 

\v-hen tIle dccl:1ration is filed, 3 common rule mufl 
be entered on the docquet, f' that the detendant plead 
" in twenty cb ys, or be forejudged of his privilege;" 
:md a copy of the dec1ar-.ltion, with a certified copy of 
this rule, mnfi be fer,"ed on the defcco3nt. If he plead, 
the acrion proceeds ;is in other cafes. If lIe do not, at 
the expiration of the role or the next ter;n, you move for 
leave to enter a forejudger; then 111ake up 3 foreju4ger 
roll, "}-Jich, being jigned b}9 the judg(!, is to be c3rried to 
(he cl~rk7 who files it, :llld fl ril~es the defendant oir the 
Toll; and he may then be arrcftcd, or prucceded :lgainft: 
as a ~ominon perfon. 

The d~fendant, howe,-er, upon f:1ti5f}-ing' the debt, 
pr undertaking ¥>. plead and defend the foit, may be 
~e-adillitted by rule of court, ~nd the proceedings mnft 
}>e as if there h;td been no forejudger. 

The p13~ntilL ho\ve,·cr, 011 tililJg ]l;S dcc.J:aratioll, need 
not enter this rule for a forejudger, hut one ~o plead, 
as in comOlon cafes; :1!ld if -the ~efelldant do not obey 
tl1e rule, judgment tnay be figllCd J 311J execution iffue ; 
;tnd tl1is is the IDofi expeditious moJe. 

If 311 Jtt~rney of tIle fuprelne court be arrefted bv 
\·irtu~ of a \\~rjt of thJt COilTt, lle In3Y be dift'haraed . ~ 

upon nlotion; but, if tllC ,,-rit iifuc i'ro~ll 311 illferior 
c()urt, llc Inufi rue out Jlis \\·rit of pri\7ilcge; arid, llpOll 

prcdQcillg It to tIle C()Uft, t]!e jud~cs llluit illfiat1tly orJer 
;t Jupe,-j:dca.;. 'rhis wr:t of pri\Oi!egc, being engro{fcd 
ill (\\!c forIll, 111Ufi be fcalcll l)v tIle clerk, \\"110, hcf(}fC 
he docs ir, will examine [he r~ll of a{t',)rni~~, [0 il'C jf 
:hc dcfcl1da:lt be ~!ll atterJ1C'· l)r !l~t • .. 

. :<- Doug. 300• 
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TtlOUgh 3ttorllies )lave only been Incntioned ill this 
chapter, the fame praCtice :lpplies to the minifierial 
officers of the court~ \vho are privileged in like n)anner. 
·'J'he judges, Iikcwife, have the privilege of. being fued 
in their own court; but, if the chief jUlllce be fued, the 
writ mltft be tefted by the Ilcxt f~nior judge. 

If a judge bring ~n aClion, the placitu ~ufi be before 
the !>ther judges, omitting him, or error may be af-: 
figncd. 

if _ i e 

CHAPTER III. 

Of Procettling! by and againjJ Infants.~ 

AN inf3nt, or pelfon under t!le age of twenty-on~ 
ye:lrs, mult fue by his p,-ochci;!' a'ni~ or next friend, o~ 
guardian;~ unlefs where he fUes as co-executor with 
otllers; in ,vllich cafe -it is 1101dcl1, that the executors 
of full age, nlay appoillt an attorney for thelnfel\ges and 
tIle inf311t, m~king together but _ Olle reprefentati ve.1-
Hence he cannot b~ an informer on a pena11latute,!; for,_ 
an illformer Inufi: comlnence his fuit in proper perfon. 
An infant defendant ItlUfi, in all clfcs, appear alld defend 
by guardian, even '\~"here he is fued as co-executor wit11 
ethers. § If lle ~ppear by attorney, it is error; II tlloUgll, 
if an illfallt plaintiff appear by 3t[Orney, it is cured by 
the ftatute of anltnJlnents and jcofaiIs. ~ 

* Co. Lir. 135, b. 261, a. 390, a. I Str. 104 • 
.. t 2 Sa\llld. :z, I Z. 

! 14:lWS of N. Y. I I fefT. ch. 9. feft. I. Say Rep. 5 I. 

To 

~ ~ Str. i84. Ii S Co. 58, b. 9 Co. 30, 1>. 
~ La\vs of N. Y. I 1 {til: ell. 32. fect. {). 
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To confiitute a prothein ami or guardian, the intend .. 
cd perfon, \vho i~ t1fual1y fome near relation, fllould 
appear ,vith the infant, in term, in court, or before a 
judge in vacation; and, upon praying to be admitted, 
he ,,·ill be fo accordingly. But, if they do not appear 
in perfoll, a petition fhould he prefented, on behalf of 
the infallt, fiatillg the nature of the :laion; and, if for 
the defendant, that lIe is advifed :lnd believes he has a 
good defence thereto, and praying, in refpeCl: of llis 
infancy, tllat tlJe perfon intended may he affigned h~ln, 
as his prochein ami or guardian, to profecute or defend 
the aCtion, This petition 1hould be acconlpanied \v·ith 
an .agreemf!nt, ftgnifyinb tIle· alfellt of the intended pro
chein ami or- gllardian, and an affidavit, made by [olne 
third perfon, tl1at the petition 3.nd agreement ,vere 
l,.~lly figned. On the one or otller of tl1efe grounds, 
t]le judge \viI] fign the adlniffion, ,vhicll is made Ollt 011 
parchment ill the form of a bail-piece; hut, if done in 
court, a rule is granted for tl1is purpofe. This admif
fion is either general, to profecute or defend all aCtions 
,vhatfoe\'er j* or fpecial, to profecute or defend a parti
cular fuit: though, it is faid, the latter ",ill ferve for 
other aCtions. t 

The rule on admiffion of a prochein ami, fllould be 
obtail1e<1 before declaration, and a copy thereof al1nexcd 
to it, or tIle defendant is not conlpellable to plead; t 
and the plaintiff's attorney, if req\lired~ mufl: gi,~e notice 
to tIle defendant's attorney of t1le piace of abode .of the 
prochein a_rni~§ Tllere ~re 110 pledges to the declaration, 
al1d the guardial1's llalne is illferted infiead of the attor
lley's. In like rnJll ner, the rule or order for tll~ atl
million of a guarJiJn fllOllld be obtained before plea, 

~* I Str. 3°4-
·t I bid · ) 0 5 . 
! Styl. }>. R. 264. 
§ I ""ilf. Z 46. 

an{-1 
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:lnd a copy of it annexed thereto ; for, if an infant de~ 
fendant appear by attorney t the plaintiff Dlay obtain an 
order for firiking out the appearance, and, that the 
defendant appear h}T guardian wiu~in a certain time, 
being ufually four or fix d3YS; or, in default thereof, 
that the plaintiff be at_libeny to D(lmC a gu;rdian to 
appear and defend for him. ~ A fimilar order may be 
obtained, \vhere the defendant negIcas io ~ppear at all • 

. • • 

. CI-li\PTER I't. 
i 

Of PrguediJlgs by Paupers. 

FOR relief of the poor, who are not of ability to fue 
for red refs of injuries and wrongs, it is ena8ed by 
ftatute, I I feir. ch. 46. feel:. 28. that every poor penon, 
who Inay have c;a\lfe of aCtion ag'aillft anyone, iliall ha\'c 
writs, counfel, attornies, &c. nocetrary for pro(ecuting 
his claim, gratis. 

It has been lleld, that, ill order to come within tl!is . 
fiatute, the pauper nluft llot be ,vorth ,~l. (wearing ap
parel excepted.) 

Tile mode of proccediljg is by -motion to the court in 
term, or a petition to one of tIle judges ill vacation, both 
grounded on an affidavit, tllat tllc petitiollcr is 110t \vorth 
51. as above. Upon this, the court, or judge, wiH grant 
a rllle or order, and affigll a counfel 3tld attornev • To . 

tile 



tIle declarati·)n :i11nex 3 cOIl~· of 7:,C rli!C or pe:i~ion ~11d 
or,)cr, \\-ith 3 CO!), \ .. of the ailiJ~'iit, 311J "\JU I)Jv· notr,;tlP-

• # &, ;.J 

tor aD'; of til~ i}rOCcU~.ll~S. 
• ~ J 

If a \"t:ldid~ 110\\-e\"er, be reco\"cr~ti for ~!Jove 51. tb~ 
COtlrt fees nlutl be paiJ. 

The fi:3tute docs not extclld to dEf~'lld;."1'T in J~'~.:::.~ 
." w 

THE {brute of 10 fc!I". ch. 2 i. ID3dc for the proteaiufi 
-of magi11rates and officers aCting ill the e::cr<::fc of their 
rcfpec1ivc duticsc- impof~ certain rcllri£tions ~n,l f\!gu-

13t;ons~ \\·hich muG: be firiC!ly adhered tO J hy 311 ller
[Ot15 ~bout tv profccute for oitcn('cs conllnit!ed b}~ :l!1y 

of thenl, in their official (';3p~1{;i(ies. III ~ciieral, it ITI3Y 
be obfc.:fvcd, 1. tlldt atli;)!lS \It)Oil t~,c C3f(:, ~!'~:fl)Jfs, b:tt-

A I 

tery, or faltc inlprif011mcllt,· blo\.1~llt agl iJ1i1: ili~rirrs, 
co!·oners, jullices, !ll:tyors~ Tc~orJ~r~, .l!der!ne:l, baiIiiI.;, 
cOllfl::lbles, t!lartl13is~ colle~~ors, or o\"erf~crs of the 
poor, or their dCllutics, or perf.ills (l;)ill~ all)' ll!ins ll}r 

t~,cir COl'dlll:!lldnlcnt, ~l)llcer:1ill~ tllcir o!nccs, 111u!l be 
laid ill the \9crv COUllt\r \VflCrC r:1C otfC:iC(! '~·~l~ t::)111nli~-. . 
c(l, 31it! ~10t l·Ift:\\ !lCrc::Ji: 2. t!l~t the {lcfell·!:111ts ll~ay 

i)lc~d tile gCflCI al iiil!~ ~ al!(i giVt~ tl&~ tilcci.JI "l~:)tter j~ 

eviaCllcc: t· 3· t11=.t ill ~Sl~on$ brollf!"~i: agailltt a:l~~ i)~r-
1·' f f:)n 

r ',1 \''' ... r 1 .. ~ .. a \\'':; 0 1 "",. A. ; Q 1 e J.. • l .1. : - . 
.. ' .,,; 
...l ' .•• 

· lbid. 
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fon for taking any di£l:refs, making any falC' , or doing 
any tiling hy' authority' of any l1atute, tIle defendant may 
plead not guilt}'P, or allege that the tIling WlS done by 
a\lthority of fuell fiat\lte, alld, UP0'l trial, the \\·hole 
matter nlay be given in evidence. *' 

d 

CHAPTER v-rl. 

Of Pr(}ceedings agahy1 Prifoners. 

THE utmofl: degree of caution and circumfpecHod 
fhould be obferved in proceeding againfl: prifoners, left 
by any omiffion or negleCt, tIley obtain their difcharge4 

It has been fho\vn, in tIle fecond chapter of the_ firfl: 
p:lft, t that where the ihetiff returns the defendant in 
cuflody, the rule is, " that Ile plead in twenty days after 
" fcrvice of a copy of a declar~tion and rule on the flleriif, 
"or llimfelf, or judgnrent. 11 TIle neceffary f\:eps be
il1g taken on retl.lrn of the \vrit to obtain this rule, by 
e.ntering it on tIle dacquet, tIle plailltiff's attorney 111Ufi: 

prepare his declaration, and make two copies thereof, 
on one of which he mufi: obtain froln the clerk a cer
tified copy of the above. 

TI1C fiatute of I 1 feff, ell. 46. fca. 27. direCls, tllat 
" if any defendant be taken or charged in cuf1:ody, at tIle 
" fuit of any perfon, upon any 'vri~ or procefs, out of 
., any CO\lrt of record, alld itnprifoned for want of fure .. 

~ Laws of N. Y. Iofelf. ell. 27. feet.~. 
~t Aute, p. 56. 

" ti!& 
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"ties fOi Ilis appearance, the p)3intiff, in fuell \vrit, 
~ ltJ;l" "lay, before ~e end of the 1.~Xt term, after fuch writ is 
." -- "returnable, declare againft fuch priioner, in the ,;ourt 

" out of ",hich the writ itTued \,·Jl~reupon the prifol1er 
(' was taken, or imprifoned~ or charged in cutlody; 
" al1d filall C3tlfe ::1 true copy thereef to be aelivf:red to 
" fuch prifoner, or the flleriif, jailer4t or keeller of the 
" prifoll or jail, ill whofe cufio(ly fuch pritolier fllall 
" be and remain; to which de~laration the prifoner {haii 
~'appear and plead; ao(l, if fuch prifoller ili011 llot 

" appear and plead, tlle plaintiff ili:lll have judgment, 
" as if tIle prifoner Ilad appeared, 311d refufcd to anf\vcr 
" or plead to fuch declar:ltion~ ,,* 

By the fame fl:atut~, ~'in ~l declarations, agJinfi 
" any prifoner detained· in prifon, by virtue of lny 
" ,vrit or procefs iffued out of allY court of record, it 
" iliall be :tlleged, in Cllfrody of .\VIlat fllerjft~ or officer, 
" fuch prifoner iliall be at the time of fuch declaration, 
" by virtue of the pracefs of tIle faid court, at tIle fuit 
" of th-e plaintiff." If the declaration, tIl ere fore, do 
not allege, either expreffiy, or by inlplication, at ,vhofe 
ft!it the defendant is in cuflody, it ,viII be bad on a ge
neral demurrer.t 

On this fiatute, :l defendant, in tIle aCtual cufiody 
of the ilierifF, or other officer, \lPOll mcfne procefs, may 
be proceeded againil: by tIle faIlle plaintiff at ,,·J}lo[e 

fuit he was arrefted, or by a th;.rd perfon: by the fornler, 
upon tIle orig~nal caption; by tllc latter, upon a fubfe
ql.lent charge; atld, l)y eit11cr of tl1eln, UpOll a recaptioll, 
by virtue of atl efcape \Varrallt. t 

The mocle of ~hargiJlg a dcfclldant ill tlie aCtual 
cufiodyof tIle 111crifF, at lle fllit of a tllir{l})erfon, is by 
fuil1g Otlt proccfs, al1d Ieavillg it at tl1C flleriff's office. 

\\il1Cll 

.~+ l~ ule of s. c. Oaober T. ] 699. 
-r- z J~. l{aYlll. 1362. 1 ".Tilt: I 19, 120. 

~~. 6 l\Iod. Z I, 2, 54-. 



":-hcn the d~fen(i3nt is taken ~nd detained, or cl1:t:-gcd 
in Ctifi:i'~y ~)f ::!c fh{'riff, &t. tIle itatute cxprcfliy pro
"ri{lcs, that tJIC v13intift' may declJre againfl: hinl 11eforr
tIle CllU ~f tlle next ternl after the proccfs is rcturn:llllt ; 
:l1~:1, if i!" l~c not filed ,\·jthi~ t)lat time, the l)rifoncr 
,viII be difcharged, on entering a l:OnlmOn :tppcaraJlce. *" 
In cafe ot- a furren{ler in difcharge of l1Jil after pr(\cef~ 
retu!"lled., ~ld before. decl3fatioll, the p13in~iff Inull 
decI:lre before tIle end of the term next after makillg 
fuell furrcndcr, an(1 due notice tllcreof: fo, if the de
fenflant be taken on an efcape warrallt, the plaintiff mull: 
ceclare before th~ end of the fecond term 3fter fuch 
takiJlg. A prifcllcr rcmo\~ed by habef]s corp1/s, mnn be 
ciccl3ret.l 3g3infi ill the fo)lo,\~ing term :~ftcr his caption. 
But r:l\? plaintiff C3!111 0t declare before the retllrll of the 
P! xci'S. lIpOr. ,\~hicll the defendant ,'-as taken (lr chJrgccl 
ill cuito<lv. 1-.1e plaitltiif ~annot ha,'c :1 rule for tilnc 
to (JecI3rc :!~aint1 a prifoner; thollgh there are excep-
· ". - • b t,011S; 3S 4t \~;fle~c tile pJrtlC'S :lre 1\vorn to ha,·c een.ccrn~ .. 

1''''onii1in~, or an 3cc:tlcr._ 11 mi~13ke. &c. 
-' ... y 

The (leci3f3tion Inuf1: be delivered pcrfon~l}y to tIle 
~ r 1 ) ~ c 1· · ~ h fl .~._, (Jeicn('3nt. or e 1 t lor Iln1 \\'Ital tel ~rlrr, J31.aer, or 
~cepcr of the j:lil, or rri{~~n, in ,vhofe cufl:ody :le i~ 

c:lnfin~(J. By the fiatute aho\·e recited, " c\·ery flleriif, 
., or other officer .. 1~P01) r~ceil)t of" a -:opv of a dcclaT:t-. 
(~ ti('~~. il1all, "'ithin ttl! (la~·s :!fter, (Ic-liver the fame to 
" t:le dcfcl1(lant, ,\~itil:l 110te of t)le till1C of the fervice, 
'( l'i-,cn pain cf being 211f\'?crahlc to the dcfendallt for all 
'( (1:l!113ge5 o("cafione{\ by fuell negleCt." Al10tllcr copy 
nlut1: 31fo be filet} in tllC office. 

If t;1C I)rifoner ple~d, tIle [uit proceeds :IS in otl1cr 
(:Jfcs; t11011g11 tilcrc arc fOlne lill1its, \\·itll refpca to 
t;llle, \'}1ICI1 ",ill :tppcar aitcr\\·:tr<.~s. t 

1 f 11C cO 110t l)ic:l(l, tile plainti ,r 1111111 1110VC tl1c court 
tl:c !1CXt fe-rln fl)r jU(]gl11Cl1t ; but, as a grolltlu for tIle ru Ie. 

l1c 
C " " n-* art n. 4(:<)- I Sau~. 93. 



he mua preJucc :m affidavit of th~ fervice of th(" decb
ration, fiating the time when, and the perton to whom 
the CatrlC ":.\S (lelivered; if to a jailer or turnkey, that 
he :lcknowlcr:cd the clcfendant was then a prifoner in 
his ~utlod\", and t:13t tIle detell(lailt ,\·a~ arrel1ed, or 
cil:trg~J in cuilody·, by proccfs of tIle court, returnable 
before the deiivcrv of t11c declaration. If the Iheriff 

.-

:1Ckl10\v)ege the receipt of the dcclaratinn in court, there 
is no occafion f0r an affidav;t. The judgment is fin31 
or interlocutory, according to th~ nature of the aaion. 

Afrer ~lle delivery (If the (lecl:lration, the plaintiff 
111Gul(t proceccl to trial, or final judgmc11t, '\vitl1ill t\\ro 
terins cxcIufive :tfter fucll declaratioll delivcrc{\, if, by 
tl1e courfe of tllC court, Ile Cln fo procee(1, antI {hOl11d 

C311fc t~ie defellt13nt to be cIlargc(1 in executiOtl \vithin 
three months after the judgmel1t obtained. ~: r tis, llo,v
e\·er, prefu 111 ell , not\vithfiaJ1Jing tllere is no eXCciltion 
ill the fiatute, tl1~t, if a writt of error Ihould be brought 
:l11d nonpro{fed, or judgment thereon affirmeGs or an 
injunCtion obtained, that the plaintiff lras three tnontl1s 
after fuch :Jffirmancc1 or tlle \\9rit of error nonproJfed 
or diicontillucd, or injllnction diffolved, to iffue hi! . 
executIon. 

-Ill cafe of:1 furrencler ill <lifcharge of bail, after dccla
ratit?tl, tIle plaillti tf tT10lllti })rcx:eeu -to final ju{lglnent 
,,·itil:!l t\\90 terlllS c.xcIufivc after filCh furrellder, :tn'(l 
OllC notice tl1crcof, if, bv tIle courfe of tIle court. llC call 

J • 

fo proceell; cr~ in. cafe oi ;1 (prrcl1der in difchlrge of 
b~il after jll(lgtl1C11~. he iliou1c} CJufc the (lefcn(lant to 

he charged itl excclltiOtl ,viti\i11 tJ1rce 111(\l1ths after fuell 
fllrrcnder, 311(1 <inc 110tice 111crcof. 

To cl1argc tIle (lefcndal1t ill c:-\:ecution, a ('fl ... fa. IllUfl: 

be fuc(I out, :tn(lloclge(l '\' it11 tIle i]1critl"; 311d, \V hen J1e 
• is 

~'I. .. ;r,\'sof l\ .. '\-. I:!f,·_·i;~ (h.~~~. [(ft. 12. 

t I ""Hf. =-9i. =- '''iii: :;~). :~ Hm. ! jSj. 4- Bur. ~o(;o. 
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is tl1US cl13rgcd, tIle execution has been conildcrcJ :ts 
executed; tl1crefore, where the plaintiff aftcr\vards died, 
it "ras holden tl1at llis executors were not hound to 
revive the judglnent by fcire facias, Qr to charge the; 
defcndallt in execution de novo.· 

If the declar3tion be not delivered, or if the plaintiff 
4,.0 not proceed to trial or jud~ment, or caufe the defen
dant to be charged in execution in {ltle tiJne, the defen
dant may be difcharged out of cufiody, by \\~rit of jupcr-
fideas, t on entering a commOll appearance; unlefs upOG 
notice given to the plailltiff's attofllCY, good caufe be 
:fho,vn to the contrary. The defendant ffi41Y alfo be 
difcharged out of cufiody, \vhere the atiion is abated! 
~ifcontinued, or d~cided in his f:!vor. 

To difcllarge a prifoner for not declaring, or for not 
proceeding to filIal judgment~ or execution ill due time, 
the defendant's attorlley mufi procure a certificate of 
tl1e faa from tbe officer in whofe cufiody tl1e defendant 
is, 3Dd an affi(lavit proving that the officer figned fuell 
certificate: thereupon move the court, or apply to a 
judge, wl10 \\yi!l grant a fummolls to {how caufe, which 
mnn he ferved Dn the plaintiff's attorney. At tlle time 
appointed by the fUlnmons, the plaintiff's attorney 
either attends and confents to an order, iliows caufe 
agaitlft it, or (loes not attend. III t]le latter cafe, all 

affidavit heing made of the fervicc, tIle judge will make 
:111 order for the defendant's difcharge~ \Vhen 311 order 
is 111ade for the defendallt's difl~llarge, an appearance Inll{t 

be entered ~.\·ith the clerk, a11d lIe \\·ill t}lereullon, and 
on prodll8:ioll of tIle order, feal a \,rrit ,,;ffupc~{cdcas. 

1"111crc are forne caufes, hO\\'~tvcr, \\~llic11 \viII operlte 
againfl: a Jifcllarge; ant} alnong tl1cfe arc, if the venue 
be laitt ill a count)· \VllCre the court docs 11~)t fit, fo that 
tIle trial CJ11 OIlly" l)c at t11C circuit, ,",~llicI} lllay fOlnc-. 

tllllCS 

'* King , .. l\lilJett, H. ~z Geo. 3· I l-

i 
.. n. . jl t ,. /1 ,~t. f 1." t La\() (\f 1\. Y. I::' l'a. eh. z +. feu. I Z. ,., ~ . 

; ... , / r. /')-l.p r-~ 711 -
, 



timrs render it ill1poffihlc to proceed to trial in time. ~ 
III like manner, \, .. here tile court take time to gi,·e j"d~
rnent on demurrer, &c. tIle}· \vill not prejudice tile 
plaintiff. t 

After trial or final judgmCJlt, a writ of error and in
junclion are, \",llill1 they continlle in force, g\)C)d caufes 
for not charging the defendant in ('xeclltion.t A regular 
treaty of accommodation or agreemeJlt for 3 compromife, 
is, in any ftage of tIle attion, a good r.aufe for not pro
ceeding.§ But no treat}- or agreement is fufficiellt to 
prevent a lupe,~{cdeas, unlcfs it be in \vriting, figned by 
the defendant ~')r his attorney, or fome other perfon duly 
autllorifed by the defendant; and it is cxpreffed tllerein, 
tllat tIle proceedillgs are flayed at the defendant's r~quefi:. 

If the defendant he fuperfeded, or fuperfedeable, tur 
want of proceeding, before jlldgmellt, the plail1tiff may, 
lleverthelefs, take, or charge him in execution at 311y 

time after judgment. :nut he cal1not do fo, if tIle 
defendant be fuperfeded, or fuperfedeable, for want of 
being charged in execution. In the latter cafe, the 
defendant cannot be llol(ien to fpeeial bail in a fecond 
action upon the jlldgment. if TIle juPer:{edC(IS, ho,,'ever, 
in the firft actioll, cannot be pleaded in bar to tIle fe. 
cond;, Jnd, after judglnentobtained ill the fecond aCtion. 
the dcfendallt is liable to be taken agaill ill exetlltion. ~ .~: 

* Barnes 383-
t Ibid. 
~ 2, Wilf. 380. 
§ 4 Bur. 2063- 3 \Vilf. 455· 
II CO\Vp. j2. 
-J I ·ferm ReI'· 2, 73. 
~. * CO\Vp. 72 • 
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Of ProcttJilfgs ogainfl Bail. 

AFTER juJ6mcnt againfi the defendant, if he do not 
fatisfy the debt and coits, or render bilnfclf :1 prifoner, 
or the bail do it ll~t for Ilinl, the plaintitT m:l)F proceed 
ag:tinft them upon their recognizance; and tllis citl1er 
by aC\ion of debt, or ".[ci,.~ f,uifls. 

In either cafe, it is necefrary, previous to allY pro
ceediDgs, to fue out a ca ... fa. ag3infl the principal, as 
it is on his failure alone that the bail are liable. This 
muft have eight days between the ldie :lod return; muil 
be left with the jhe~iff four days before the re~Jrn; and 
be ~tGrDed by him "", tfl i""mlllS: if the defendant 
plead no CIl.., foe this muft be filed in tIle office before 
replication. 

Having done this, obtain the baiI"1liece from the Judge, 
if Dot already filed, and file it with the clerk j then 
enter on a roll, a nlcmorandum of the term the dec)3ra
non ,,·::.s of, the declaration with the recognizance of 
bail, and file it in the office. You may then proceed 
againfl: tIle bail. 

I f '-utI p!-ccccd b,- 3Cl:ion of debt, flle cut l)rcxefs, and 
J • 

i.nft'rt all llC (1;:4111, \\·lliC!l i~ GIlly to give 1-" ~tice of the 
nattlrC of tIle aEtioll, 311d docs ne: ll~ld the ,lefelldant to 
h.1il. ~ ·l~!!c fubfc~uCJ1;' prGc(:cdiIlgs are as ia otllcr aCtions, 
exccl)t that the \-cnur. ia1u!1 be 13iJ in the county of 
N ~~\Y,--Y 0rl~, t beC3\lf\: t:l~ records ~rc kCI>t: tllcrr. 

If 
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If the proceedings are to be by jci,-e filc.;as, ingrofs the 
\vrit, iffue it i:l the ufual m:lnner, tiling the roll at tIle 
fame tllne, and leaving a precipe: it mufi be tcfied on 
the returl1 day of the ca./a. and be left \vith tIle fueriif 
to returll nihil. 011 this return, ifiue an alias Jei. fa. 
tefie it tIle r~turn of tIle firll, alld leave it at the fheriff's 
(l'lice four days before the return, for allotller return 
,zihil. If vou nlean to fummon the bail on tIle tirfl: \\7rit, 

J 

lelve it '\vith th:: fueriff four da)rs before tIle return for 
that purpofe, and he will return a Jfcire jt'ci .. 

'On the return of the firfi fii. fa. if it be returned fcire 
feci, or upon the return of the alias, if returned nihil, the 
plaintiff's attorney muft enter the common rule on his 
docquet, viz. " that the defendant appear in four dJYs, 
" and plead in twenty days, or ju(lgment." If the bail 
do 110t appear and plead accordillg to this rule, the lllain
tifT may move for judgment, and, upon obtaining the rule, 
enter the judgnlent as in other cafes. 

If the bail appear, the plaintiff nlufi: declare OIl the 
fii. fa. and procee(l 3S in other aCtions, though fOIlle 

praaifers confider tIle writ itfelf the decia.ratioll, atld do 
not draw it up in form. 

CHAPTER VIII. 

Of Proceedings by and againft Corporations. 

CORPORATIONS can only be p,roceeded 19ainfi by 
o!iginal; but they 111ay [we ill tJlcir 0\\'11 nllne, by :111 
atto~·neyt appointed under their common fcal, ~md m3Y 
proceed ill the ufu;tl \\7ay by capias, &c. 

G g '1"0 
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To fue thein, you mufi: l)btain an original \\9rit froll1 
the chancer)r, :llld 011 tl1is make out ~ ",rrit of fi-tm.t1tOllS, 

'\vl1ich deli\~cr to the ilieri!f, 'V!10 ",ill fUlllmon the 
corporation, by ferving tIle proc~fs on tIle D\ayor or 
otl1cr head 0fficer. ~ If the defendants do not appe3r on 
tIle fourtll day after the return of tIle original, by an 

attorney appo:nted under' their common feal (for they 
cannot ~ppe:Ir in perfon) the l1ext procefs is a flijlr:ngils, 
",9Ilich fllould go a,;ai!1ft tllC'ITI iJl tl1eir Illlblic capacity; t 
:lIld, under this procef~, the fl1critf Inay diftrain the 
]Jllds and goods, \vllic}1 coni1itute the conlDiOll frock of 
the corporation.t If" tlle:r ha\'e neitllcr lands Ilor goods, 
there is 110 way to compel them to appear a! Jaw, or ill 
equity,§ but Oflly it) the legiflature;1I for it isa rule, 
that for a public conc~rn the fheriff c;mnot diftrain any 
pri VJte perfon "rho is a Inem her of the corpor:ttion. ~ 

All the relt of the proceeditlgs are as Illcntiolled under 
'the heall of original. If they appear, proceedings arc 
as in common cafes. 

In ejeCtnlent, where a corporation are Ieffors of the 
plaintift', t]lere lleed be 110 attorney appointed, as you 
may fue on the COlnlnOll declarJtiol1, fuggefiillg a dcmife, 
,\~ithout flating it to be hy' dc~d, or under their comlnon 
feal ;** for, by confefIillg leafe entry alld oufier, the 
dt'lllife is adlnitted,',tt 

* Sty. Rep. 367 .. Pree. in Chan. 13 I. I Cllan. Cas. 206. 

t I "en t. 3 5 I • 
! Skill.? 7. 
§ I VerIl. 122. Skin. 94. 2 Vern. 395., Prec. ill Chan. r 29. 
l\ I C klan. Cas. ZOfa 

·~~r 1 :TCl1t·351. CO\VP.S5. Sty. 367,cOnlraj and fee I Lev. 
z 37. }'ll1cll 83, 84- , 

~~.* earth. 390 • but fee ~ Cro. 613-
'l- ·t~ 12, IVIod. I 13. 



CH~,\PTE.R IX~ 

Of Pl-ocftdinyj 1J\' IinJ E~ili;.lj1 E:,:t .... "!ors Ci!J 
J (). ~ 

AJminijiraturs& 

I N treating of the prxeedings againft ~xccut(\rs and 
ndminifirators, J- {hall confider ,,~hat a~l:ions thc}- ma~#, 

or l11ay not maintain, and "")leD; \\·hat at"!ions \vill. or 
will n~t lie again!! them; and the remedy if they waHe 
the goods of the perioD ,,·hom they reprcfent. 

An executor or adminiflnttor m~lV 11avc an aRion 
\lpon a judgmellt. recoglli7.3nCe~ obligation, or o:..'tcr 
fpecialty made to his tellator or inrefiate. So he m3Y 
have covenant, l!poD a ~ovenant made to Ilis tcftator, 
for- a perfonal thing; or upon a CO\-ellant t)lat touches 
tl1e realt,·, if it be broken in the life of the tefbtor • . 
So, upon any contracr m3de "rill1 the teftator; though 
it evell be made for the benefit of a ftranger, or though 
tIle obligation, &c. '~tas for the perfoTI113nce e,f an ::',·ard, 
or Ul1011 a fimple contraCt. S:> the repretentJ!i\·e mJ.}" 
have reple~ill for goods taken in tIle life:-illle 1)( !Ile 
tetlator; ~nd alfo a writ of error or deceit. 

But, h}T the cOlnrnon 13\\9, an exe-.:utor or admilJifir3-
tor hld not all aciion for :1 \,·rong dOlle to tile tcftator ill 
11is lifctilne; as, fur trefp~fs :11 takillg 11is goods, &c. 
nor all aaion fO\ln<led upon a mJtter ill the - privitv of 
the tdhtor, as J.t:count. Y ct, by fi3tute 10 f~ll: ~ ). 
tea. I. an cxec~(or 1hall 11:lve ;:~COUllt, il) the fanlc 

J11anller as his tcfi~:or) :lfld all :iCliOil Gf trr ti>3fs, _ for car
ryillg ~\'·~ly tlie gOOl!S of IllS tcilator;~ a:1J tJ1C cxecl1tor 

of 
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of an cxeclltor fll:tll have an a8ion of d.cht, at:coullt, 
trefIlafs, &c. ~s "ell as tl1c tefi;\tor.* Admilliflratorst 
mav have tIle like a8ions to demarHl as executors. 

~ 

Therefore no\v, an executor or adlninifirator {llJli llave 
trcfpafs or tra,,:c,- for the goods of the tefiator taken in 

his lifetime; and trefpafs for taking away the grafs grow
ing upon the land of the teGator at By tIle equity of 
thi~ fiatute, an execlltor or adminifirator /hall h3ve 
e"CTj· aCtion for a_ wrong done to the perfonal efiate of 
l}is tcftator. He lhall have debt upon a judgment againft 
an executor or adminifirJtor, fuggefiing a deva..fiavit; 
and an action agaitlfi the flleriff for an efcape of one 
taken for debt, if tIle efcape- were after ju(lg1nent: bllt it 
is not afccrtained, whetller he ilialI have it for an efcape 
0]1 nlefne procefs.§ TIle ftatute does not give, however, 
to an executor or admillifirator, an a.:tion for a ,\"rollg 
to the perfon of his tef1:ator; as for :t battery, imprifon
Inent, &c. nor for :1 prejudice to his freehold, as 
,~"herefore he {ntered and carried away the grafs, for the 
grafs is part of the freehold." But an executor or ad
fllinifirator {}lall ll:lve an aCtion on the cafe, ag'ainft 
an ()fficer, for removing goods taken in execution before 
tllc tefiator, &c. (i. c. tl1e landlord) "\'·3S pJicl a )Tear's 
rcnt.~ 

The eXeCtltor of an affi.gnee of a bJil-pond !hall Ilave 
3n aaj()~l, it being all interefi \rcfied.';'; ~~ 

As to the aCtions ,,-!!icll lie agaillfi 3 rcprefentative, 
fuel} 'viII, :1S are fOtl11!led upon every contraCt, del)t, 
or coven311t, Inade l)y his tcfiator or itltcfiatc appearing 
1))- allY record or fpecialt)7. Debt lies agaiIlfi: tlle execu
tors of J fllcriif, UpOll a judgnlcllt, in an action 3gaillfl: 

* SeCt. 4. 
~ I \T e n t. 1 S i . 
§ I COI11. Dig. :6 I. 
II Ibid. 260, :6 I · 
~l Str.212. 

II 

~: .. * .t~ort 36 i ' 

t! le 

t Sette 5· 
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the fheriff for an cfcape. The ancient (liflin8ioll., 3~ 
to ,.1pbts not grotlnded on fpecialty, ,\:-as, that_ f~lCll, 

,,:llercill the defclld~nt cOll1(1 nat il.lVe \'var,e(l llis la\,·, 
lay againfi- tl1e rc}>rcfcntative, but aliter as to the otllcrs. 
Since, hoy/ever, la\\>' ,vager j~ ~;boli111ed, * in perfon:}l 
aCtions, it is prefulncd tllis difiinttioll is 110\V at an end J 

:Jnd t113t (leht lies on every contraCt without fpecillt)-.; 

cafe, ho\\~ever, lies at 311 ev'ent-s. 
An aCtion (loes not lie for a perfonal \\'rong done by 

the tefiator or intefiate; as trefpafs, for l trefpafs done 
by the tefiator or inteflate, to tIle lands or goods of 
anotller; or to Ilis perfon, by 1,attery: nor does it lie 
againfi the executor of a jailer, &c. for an efcape: [0, 

neither waite, nor an aCtion on a penal fiatllte, lies 
againfi: an executor or adminifirator. Debt docs not lie 

againft :In executor upon a fuggefiion of a dt-vqjio'ZJit by 
his teRator ; t nor trover, upon a trover and converfion 
by his tefiator.t 

If an execufur or 3dminifir2tor fell, embezzle, or 
convert t9, his own ufe, the goods of llis teft~tor or in
tefiate before debts or legacies l)lid, it ",ill be a devaJlll
vii; fo if he pay that Wl1ich l1eed not lle paid, or a debt 
of an inferior nature, l)efore another of a fuperior. SOt 
if llC difcOUllt a debt due from the tefiator to a creditor, 
out of llis own debt, or_difllofe of goods at ~n .uIIJerva
lue, or accept a note, covellant, &c. in fatisfacl:ion of a 
(lehr, \Vllich is tlot paid. So, if llC relcafe or acq\lit a 
bond being forfeited, or cancel or deliver it to t1le 
obligor·; or if Jle releafe all acri<.)Jl to 311otller, \\-110 took 
tIle goods of, or did a \\'fol1g to tIle tefiator, it \\"ill llc a 
dc~'aJla~'it to tlle value of tlie goods or d:ttnJgcs. I fIle 
contef~ or fuffer jUdg:llCl1t l)y default, it is a tl( ___ ';1..l1a:--,it. 

i. 1 Ja \\·5 of N. Y. 10 fefl: c h. =:. 1~_~ct. ~. 
-:- z] 4e v. I 33. ~ 
~ ])alnl. 33 0 . 

,~ 
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But a receipt for fo much due upon a bon(t, is not a 
-/("VlljitrVil for the rcfit!ue; nor a periDnal agreement that 
hl' ,,-ill not fue for the perl31ty; nor a delivery into 

3tlother hJnd, that it DIJY not he fued: fo difpofing of 
the good~ of the teftator (0 his own ufe, is not a dr-•. J(ljla
-t,it, if he pay debts of tIle tc(lator to the ,"alue ,,·ith his 
0,,"11 lDoney: fo, if he lofe :l bolld dtle to the tefiator, 
for he hath a remedy for the debt ill equity, but he ougl1t 
to purfue it.-

By ftatute, 10 ret. ch. 19- the executors and ad. 
miniftrators of a rightful executor, or one de fin i~rt, 
:are chargeabie for the drvajiC'Vit of their teftator, in the 
fame manner a~ bimfelf. 

The remedy upon a JrJojlavit ",..as originally to get a 
fill·i facias (on the judgment againft him as executor) 
returned mdla bona; and, upon thlt, . to ifflle 3 ftir~ 

.fQcias inquiry, reciting the fieri facias, and fuggefiing 
t.~at the goods ,,·ere walled, and commandil1g the fileriff 
to inquire, whether the defenda~ . ~3d "Fafted any of the 
deceafed's effe8:s or Dot: u?On the iheritf's return of a 
Jt:YJojitrlJit, a jcire facias iffued againft the defendant, "to 
~, 1110w caufe wIly [he plaintiff lhO\lid not have judg
e' ment de h,ni1 pTDp,-iis, " to which the defendant migllt 
appear, and plead pl{ne adminijir07)it; but lately the lllode 
has been, eitller to bring an aCtion fuggcfiing a dt-y;qflavit, 
or to i{fue a flit-' fatias, ill ,,"hic'h is contained a fieri 
jclc.:as, ,\911ich \\73S devifed as the fpeedier \\-!ly to obtain 
cxecuticll on the juognlcllt: ill fIlch cafe t}lcre l11Ufi be 
110tice of executing it) as UpOl1 :1 cotnmon "~rit of in
'1 uiry. t But the heft ,,'ay is, in order to ottail1 cofis, to 
hring an a8ion fuggetlillg a dc~'ajl(ivit; 311d, before 
hnmght, it is llece{fary to h:l\Yc :1 lcri facias rcturneJ by 
tile i11 eri tl ... nulla bvnu, as to t llc goods of the tefiator • 

.. ~ 'tern. 299-
i· Str. 235, 6z3· L.Ra)·m.138z• 
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In ao attion brought 0.-1 an executor, he nltlfl: nJlllC 

Ililnfclf execlltor; and, if tl1rre t)C feveral execu~ors, 
:lil mutl jO~ll in the :laiOll. III :lll attions D}r art execu
tor, as executor, the ,vrit Inllfl be ill the detinet only ~ 
but, in an aCtion uil his own contra¢}, it may be in the 
debit and dctilltt, thoue:h he is l1amed executor. The 

'-' 

pl3intiff nlutl not omit profert in curia of the letters tef-
tament3ry; for i[ is bad on a fpecial denlurrer; but 
where a t,,.t is to tIle execlltor himfelf'} this need not 
be recited. If the plaintiff name himfelf executor or 
adminifirator~ \VllCn the fuit is in his o\vn right, it will 
be but furplufage. * If tIle executor of a furviving exe
cutor do not 1how that the" firft executors proved tIle 
will, it-is bad; tIlougIl aided after judgment or verdiCt.-t 
An executor !:~nnot add a count in his o\vn right.! 

In all aCtion agai:ifi ~n execut0f, !le muit be nalncd 
executor, or lhO"~ll to be fuch;§ if he be executor de 
fin tort, he filaII be nalnec! e~\.ecutor generally. II Againft 
an executor for a mere perfonal thing, the writ :thaIl be 
i!l the dctintt ollly:-,r fo debt for rent in the debet and 
detinet, ,,,,hen the rent is more tllan the value of the 
lands is had ; ~ * fo; if an aCtion be againfl: an executor on 
a judgmellt de bonis proprit=s, it i11all be in the debet all(l 

d!tinct; 10, ill debt agaillfl: an e)-~ecutor upon a fuggeftictt 
of a drvoJ'iavit. But tIle l)lailltift' C311not have an aCtio[t 
in tIle dtti,1t.'t for part, 311d ill the d£bet alld detinet for 
tIle retidlle·. Calling defell(lallt eXCclltor in the declara·· 
tion is fufflCiellt, \vitllout a fpccial averment; but it is 
faid, ill debt 011 bon(i, tIle plailltift' 111l1fl: aver tllat it is 
not paid 'uy tIle te1tator's lleirs, or tilat it is ftill due. tt 

Yo
0 

1 Vent. 119. 

~ Str~ 1271. I Wilf. 11 1• 
§ I SaUlld. 11 z. 
II 5 Co. 31• 

~r I BuIlt. 22. 
-\' * 1"'01 . • I ~ 1. 
It "L. Ra) In. i 546• 

With 

t Str. 63 r • 
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\\~ itl. refpefr to the plea of pllne Qdnii"ijlrG':.:.;t, 
"'hich is the chief one neceffary to mention, it is 
to be ubfcn"ed, that it ca:1110t be pleaded where the 
defendant is fued in the d'll.tt·! and tl~tinct; other\vife if 
toed as t:xecuto~, th~ugh charge3ble in another maone'r ~ * 
A rcprefent .. ,~ive ID:ay pie3d 3, ipecw plme atlmini.J'Iru;"it; 
viz. a judgment, fpecialty, or retainer, and no aKers 
lIitra. ..c\s to rlt:lincr, if his o\vn debt be of an equal or 
fuperior degree to tl-aat dem3llded, he may give it in 
evidence, under the plea of pliReQ:lminiflrtrJit. He n1~y 
plead a judgment upon a timple contralt; fo a judgmellt 
ag:lintl <,.le only, where thete 3re feveral executors; 
fo a jUllgment againtl himfelf.s adminiftrator, for he 
need not plead in abatement, if it were 3. jutl debt; 
10 :1 fpecialty ~fore the 03Y of payment; fo a judgment 
confelfed by him to 3 creditor upon i&it~ after the prefent 
:ldian commenced. Upon this plea, the plaintiif may 
obtain judgn\ent fer 3{f~ts ilt jIllwr~; or, if he 113ve ground, 
11e may reply mat the fpccialty is burnt, or [hat it was 
for pcrfo,-m3ilce of c<wenallts, which ::re not brokea; 
for, if gi~'en againft the plailltiJFt his remedy is gone; 
and he ~'~3dJ theretore, better take judgment fur affets 
i,l lutllro, -

In pleadillg a judgment, the defend3nt mull: fhow in 
,~·h3[ court, and where obtained j and it mull not he 
faid that he has no aff"cts, belides g()ods which are not 
fuHiciellt to fatisfy tIle judglnellts, &c. but he ought to 
fav~ that lie h3S not affets, betides the certain fum, 

~ 

which is liable to the judgment; and, in pleading a 
judgmcn-r, it nceJ not be fho\"-11 llla[ it was for a jufl: 
debt; t but tile luanlier of I)lcadillg a judgment, &c. as 
no,v ufed, is to ~ver tIle fallle to be for a true and juft 
debt. If the defendant pl~ad felt·eral judgments, he 
fnay C011clude each \Villl an ;lvcrment; or it l~aYt as the 

prden&: 
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,reCent mode is, be nlore properly concluded "lith a 
ge~ral averm~nt to the whole. The fairefl: way ill 
pleading a judgment, &c. is to 1how how Inuch is due 
thereon. 

In .. an ~aion by an adminillrator, . it D1Uft be (howil 

by whom adminifiratiun was committed, and \vhen; 
and there mull be a profert ef the letters of adminil1:ration ; 
m\t againft an· adminiftratt)r, it is fufficient to fay admi
niftration was granted in Jue form of law. 

In an aaion againft ~n executor or 3<lminifirator ~ if 
tl1e defendant plead a matter in .b~r, which lies "\vithin 
his own knowl~ge, and is falfe, j\u1gment filall he for 
the debt, as well 3S for damages and cofts de honis t~na
tDTIS; and, if none, de bonis propriis: fo, .in all cafes on 
a returJl of a aevajlavit, o~ on a return of goods eloined ; 
fo, if the wife wafted dum fila, it iliall be de honis pr,-
p,-iis of both. But where the aCtion is merely as execu
~or or adminiftrator, the debt fhall be only de h,mis ttjia
tIl-is) and the damages tI, bonis propriis. 

s 

CHAPTER x. 

Of Pr(Jceedings by and againft Heirs aM Dn'ijeeJ. 

IN an aClion by an heir, who Cues upon a grant or co. 
'·Cl1ant to his ancef1:or and his Ileirs, he mufi be naillcd 
beir; otherwifc, ·if he fue in his own right, though he 
fOllle to ule rigllt by dcfcent; but, ill the firft ,afc, 11C 

11 h muft 
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011111: fhow how he is heir.· An aaiOD of debt may be 
brought by him in the tkblt and dnintt. 

In an aBion againfl an heir, he muft be named fo; 
but it is fufficient if he be named in the count, though not 
in the writ; and, if it be againft the heir of an. Mir, the 
plaintiff muft ihow bow heir fpttialiy;t though other .. 
wife he ne~d not thow how heir. 

By ftatute 9 fetr. ch. 2j. "creditors may maintain 
"aaions againft hein 3nd deyifees jointly, or Iep3-
ce rately, for debts upon fimpl~ contra8~ or _ fp!Cialties, 
" to the value of the land defcended Qr ttivided; but 
"lands fold before aaion broll1!bt are not liable to 

"'"' 
" execution." 

If, in dO aCti\ln againA: the heit- in place of his 31lceft:or, 
the heir be wilhin age, In: may pnytbat the parol may 
demur rill his full age; oc, in ot~r words, th~ the 
plea or fuit may 1\:ay rill then: aDd, at the full age 
of the infant1 there &all be .. r~fummons agamft all 
the co-heirs. If n'le demand be ju6:, the faCea way for 
the heir is to confefs the aaion, and lhow the cenainty 
~f the affets defcellded to him ; or, if he have no aJfets, 
to plead riens per de/unto An heir may piead a releafe 
to hilufelf; or a rdeafe to the executor or adininiftrator 
of tIle obligor; or a bond by the executor or adolinii!ra
tor for the fame debt. If the Ileir confefs aLfets, he 
ought alfo to confers the aCtion. An heir mly plead 
that he has paid debts to more than tIle value of the land 
defcended to Ilim:t. 

By the above fiatute,§ the plaint~ff may reply to 
,-iens pt" JeJce~, that the defendar..i h~d atfets by def~nt 
before original or biil; and, if upon iffue joined, the 
jury find for the plaiutiff, they {hall inquire of the value 

* I Salk. 355. 
t Cro. Car. ! 5 r • 
t Str. 665-
§ SeCt. 3-

of 
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Clf the lands dekended" and judgmellt thereupon for tIle 
plaintiff: but, jf judgment be given againO: the heir by 
confeffion of the aai(\n~ without cOllfeffing the affets 
de(cended, or upon demurrer, or Nihil dicit, judgment 
flyH be for the debt and damages with')ut any inquiry. 
The heir fuall ilio be liable for :1 falfe plea~ 

: • 6 , : 

CHAPTER_ XI. 

Of PrOtleJi1lg.f '" ad agllin) Hufoa1lll and Wife. 

IN all aaiOllSreal for the lands of the wife, the huf
band alhi wife ought to join: fo, in attions perfonal, 
for a £Aoft In 3aioll due to the wife before coverture; 
and in ac\iilns which arife during the coverture, if the 
wife plight have an aClion for the fame caufe if lhe fur
vive" The hufband and wife ilught to join in waGe, 
and for a perfonal wrollg done to tIle wife; as for a 
battery to her; like\vife, ill cafe, for malicioufly in
diaing the wife.· They ought to jOill for a thing due 
to the \vife in tlutCY dro;t. Hufllands fllould be joinet} 

in an aC\:ion to 3{fert the rigl1t f}lld interefi of tlleir 
,vives. t If the declaration alltge feifill ill rigllt of the 
wife, it ougl1t to allege tlllt hotll ~re feifed; and, if it 
be for the life of the \\yife, it Ollght r~gularly to be aver
red that the wife is alive. But a declaration Ly the· 
hU1band and wife is not good, if it allege battery of 

betJl, 

* J OJ1. .~4-0. 
t 2 \\7 i} 1: -4- I {. 
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botll, for the wife ought not to be joined for the battery 
of her hutband;- nor, in trover, if it allege that the 
hufband and ,,,ife were poffeffed of the goods.t In an 
aCtion where the wife_ lAced not join, it is bad to fay, 
" to their damage; but whe.t-·~ the aClion furvives, that 
U is good; and in trefpafs for battery of (he wife/' and 
" otller \vrongs tc them did," is good. 

TI!e hufuand iliall fue alone in cafes that are not men
tioned above~ In actions of fiander for \.,~rds fp~ken of 
the wife, by which the hufban-d has {pedal damage, he 
nlay fue alone. 

But the huibandnlay either fue alone, or be joined 
,vith his ,,;ife in ae- )n~ for a p~ofit incurred during the 
coverture; or in an aaion for 3 tDrt, which prejudices 3 

remedy for hulhand and wife; or if the caufe of action be 
only comme!lced before coverture, and completed af
ter\varas; or in an aaion of covenant for non-payment 
of rent, the illheritance of the wife~ , 

\Vhere the aBion is rcal, for the land of ilie wife, or 
fc)r a tort done hy the wife after,marriage, r:r f~r an aCt 
of the ,vife before coverture, tIle hutlland and ,\\yife mull 
he joined in an aCtion againft theln. 

\VirIl reijleCt to the bail, that lIas been before men-
• 1 tlonel •. ::: 
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CHAPTER XII. 

Of Proueliings rtTath.,t to tb~ DiftbtIrgt of InjOh.,tnl 
Dtbt~rJ. 

THE law" has provided 3 remedy for an infoI~ent 
in 2&:\1 cuftody, by virree of an execution for a debt 
under a certain limited fum, 3rJd 31fo a cert3i!l limited 
tinle after his imprifonmenr, to get difcharged from pri
fon, or to compel his cr~ditors to allow him a llipu
l.ated fllm for fupport. 

If any perfon be ch3rged in execution, for any fom not 
e'Xceeding 200). or on which no more i~ due; or if he 
{h311 have been imprifoned on an execution one year., 
for a fum not exceeding 10001.t he mly he difch2Tged 
frool cufiody, by application to the court ,vhence the 
procefs iifued, or to the court .\,-here he is reoloved hy 
habra! corpus, on givit1g up Ilis property. To obtain tliis, 

l>repJre the petition as direCted hY.the aCl,! and 
:innex to it tJle aCCOllots likc\vife direc1cd. Give a 
,,"ritteD notice, 1ign~d by tIle prifoner, to tIle creditor or 
creditors, 3t WIIOfc fuit tlle prifoller ltafIt<ls chargeel, of 
prefentillg the petition, at !eafl: fOtlftccn days§ before, 
:JDllexing to fllCh notice a copy of tIle aCCOulltS. 

At tl1C ti:nc 111etltiollCd ill tl1C notice; take tlle peti!~ ,n 
il1tO COlfrt, 'lw-itl, tIle ,1CCOtltltS~ antI an affiJ~vit of tIle 
fcrvicc ot: notice, re~d thetn, :111(1 lnO\rc for a rtlleU for 
the prifu11cr !O be brougllt 111) to tlle COllrt on a ccr
taill Jav .. . 

I J'.' 
II j ~ ~. 1 • . . 
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Serve a certified copy of tl1is rule on tIle l)laintiff, * IllS 
executors, adJni21i firators, or attorney, and prepare an 
affidavit of fuell ferv!ce. If tIle parties (10 Ilot appear,t 
tIle court \\,iII C}:31nine the atfair ill a fummary \vay, an{i 
teiloer to the pri(oner the oath! prefcribed in the aCt.§ 
Tlley ,viiI tl1en order tIle p_roperty of the prifoner to be 
affigne(I to the creditors, \\~ho have cllargcd Ilim i&l ex
ecution, or to fuch othpr perron as the court fuali thillk 
fit, for the benefit of the creditors, by 3 filart indorfe
mentn 011 the petition; and, upon this, t~le court will 
grant a fll.ie for the prifoner's difcharge; aud a ce~titied 
copy thereof delivered to the jailer, is ~ fufficient war
fJnt to the fllcritf. or jailer, who rnuft difch3rge him 
w'ithout fees. ~ 

If the creditors be not fatisfied** \\lith the ilrifoner's 
oath, they may attend, 311(1 prJy tilDe to inform them
felves; upon \\·hicll tl1~ court ".ill re~and the pl·ifo~!.~i·, 
and appoint another d::ty, at f~rtheft within the tirfl: 
week of the follo\\·ing term, for the Jl3rties to appear; 
hut all objefiionsi t as t~ f~I''1Z; r~"it be made on the day 
mentioned in the firfl: rule. 

If :It the fet~or.J day, the (,Tcditors do not 3ppear,t! 
or are unabie [0 difcover any efleas of the prifoner omit
tcd in his JCCQUllt, tlle court ,viI! caufc ~n affignmel1t 

alld difcllarge, in mantler before fho\vn, unlef~ tl1e 
creditors i11!ifr on his l)cing detained, and agree by ,,·rit
illg, to pay fuch fUin \veckly', 011 every I\londay, a~ tIle 
CClurt thall direct: if OllC crellitor, not exceeding 4s.~~ 
jf nlorc lllall Olle, Jl(lt exceeding 2S. 6d. Ii ii a \\-eek CaCll:f 

in 'v llicll cafe tIle pri [oner illall he rCl11anded. If aJ1Y 
f:tilure 
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f:lilure -it be m3ae in t>lvment of tIle wttk!y rUIn, - ~ ~ 

thl! prifoner may apply to the court in term, or to a 
judge in vacation, and, upon pro\-ing non-payment, 
he may lle difcllarged out of Cllil:odv, 011 executing 

• ~ J 

the ~ffignnlent. Gi~e notice of tIle application to the 
oppoti te pa Tty • . 

If the pt-ifoner he Ch2rged i} procefs out of the (upreme 
court, 311d be in the ja!l of any other connty than 
,vhere tIle court fits, tlle :-ule mu-n: he returnabic at tIle 
next circuit court, t :lnd be feneJ on the cred.itors t~ur
teell days before. This court have the like pO'A·er \,rjth 
(he fUj>reme, and tlleir proceedings being recorded, olutl 
be returned into that court. 

After this difcharge the !JCr..{o11t of the prifoner is ever 
:after free from the famt. dem:mds; but the pbintiif may 
have execution at any future time againft his property t 
except his neceifary ~-e3ring apparel, bed(ung, and tools, 
not exceeding the value of 201. 

The aflignees § muft fell 311d difpofe of the efiale, and 
tliv ~Je the net produce anlong the p13iiltitfs, firft paying 
the Iberitt or j3iler's fees; and the overplus, if any, 
is to be p:lid to the prifoner or his reprefent3tives. 

If the pfitoncr f\\"ear falfeI}~, 11C m:ly be puni1Iled for 
perjury, and is liable to execution d!.' 11~VQ. II 

If the creditor of all y prifoncr be defirous of barring 
the prifol1er fron~ tIle benefit of tIlt! Ja" unlets he take 
it in time, he m3l", if fuch prifoner remaitl tllree months 
c!lJrged in execution, give Jlill} 11otice, in \vriring, to 
~xllibit llis account, and 111akc an afIignment, ,vhicll, 
if he do not, is foon as IDay be after tlle expiratioll 
of tllirty days frolll the ic!rvice of fuch notice, lIe filall 
l>e barred frum ailY difcllJrge or al1o\,'ancelf 

In 

* La\vs of N. Y. 13 ft:fi: en. 24. feft. 4. 
t Ibid. fea. 6. ~ Ibid. fCL't. 8. 
§ I bid. ft(.~t . .;.. H Ibid. 
11" 1 :)iJ. fctt J 3. 



232 PRACTICE OF THE SUPREAtE coup_:r 

In debts eX]libitcd againfi tIle efiate of an infolvent, 
if tllere be mutual debts *' bet\vecn the creditor aild in
!ol,·ent, tl)e affignees Il)ay fiate the aCCbul1ts, and only 
pay a dividend for tIle balance. 

If the affignces do not do their duty, t tl1e prifoner or 
creditors may have them fUlnmoned before the court, 
who haye power, if they think proper, to remove the 
;tffignees and appoint others 

* Laws of N. Y. 12, feir: ch. 24. iefi. I l. 
t Ibid. felt. lO. 
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PARTICULAR ACTIONS AND CASES. 

_diil 

CHAPTER I. 

ACCOIl1ft. 

ACCOUNT is a writ or aCtion, which lies againft 
a bailiff or receiver, who,· by realon of his office or 
bufinefs, is to renner :In account to anotller, anti refufes 
to do it. * Bllt tIle proceetlings in tllis aCtion being 
attellded ,vitIl difficulty, tedioufnefs and expenee, it 
is no\v fcldotn ufcd; becaufe, in gelleral, when aL'COuizt 

will lie, q/Jumpjit ,,~ill alfo; but, in (onle cafes, as tl1at 
of one tCl1ant receiving nlore tIlll1 Ilis fhare, this actioll 
1S the Olliv rClneJv at law; tl1e plaintiff, therefore, .,. .. 
nll.lfi refort to it, or to a COl.lrt of equity; tllOtlgh, by 
tIle latter mode, aCColtnts arc nlore cOlnlnodioufiy aIld 
adV311tagcoufly a<ljufied for both parties. 

By act of 10 fcif. ch. 19. aCtions of account may 
be brougllt agaillfi the executors or a(iJl1 il1ifirators of 
every guardian, bailifr· ant} receiver; ap,1, by ilatllte 
I I feir. ch. 4. one joillt-tcnallt, or tenal1t ill COlllnlOJ1, 

his executors, &c. may have account agaillu the other; 
I •- . " 

~.J 

'* CO\v. Interp. 
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." 

as bailiff for receiving more than his juil: {hare. Y et 
fiill thefe matters are more cognizable ill equity than 
at la \v; but if any doubt at iCe about a particular de
mand, it may be direCted to be afcertained by an iifue, 
and verJiCt at law. -

TIle procefs in aCCOullt, by thl! common law, 'v~s 
fUIDlnons, attachment, and diftrefs infinite;* and by 
fiatute II felf. ch. 24. fea. I. "where any perfon is 
" liable to account, as guardian, bailiff, receiver, or 
's other\vife, to any other, and will not give ~ccount 
u willingly, and the party to whom fuch account ought 
" to he 111ade filall fue out a writ of account; if ,the 
" defendant do not appear at the returnt Of, if it he 
"returned, that he hath nothing, then the defendant 
" lIlaI} be attached; but if it he returned non eji inventlls, 
" the procefs may be purfutd to the exigent and out
,;, 1a \vry thereupOll.' , 
- The procefs muft be governed by the rules of proceed
ing by original, which.fee in the chapter of outlawry.t 
This originai muO: be iffued by :1 clerk of the court of 

. CllJllcery, to \\"ilOm a prec:JN;' is to be delivered, and he 
'viIi make out tt .. e \vrit. Then a writ of fummons muil: 
he i!rued and fealed hy the clerk of the court. Upon tl1is 
the fheriff furnmons the party; if he appear, a decla
ratial1 D111ft be filed and delivered; l)l.lt, if he do not 
al)pcar, tIle proceedil1'gs above direCted by the fiatute, 
mull be taken to COIllI)el him. 

~'llerG is, 110\\TeVer, no neceffity to fUe out an original, 
unlefs for tl1e pllflJofe of proceedil1g to outla\vry; for you 
may declare in account on a bill, latitat, or capias, hy 
~'llicll YGll mufi: 110t, ho\vevcr, 1101<1 the defelldant to 
hail. 'l-'his is tIle IllOfi l)referablc 1110clc, as it !)revents 
much of t11at nicety \Vl1icll llligllt ~rife from !Jfofecut
il1g tlle orig~llal. 

~. z Init. 380. I Dro\vnl. 24. 
'l Prfl, ell. II,. 

TIle 
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The declaration in account fil.l{\: cllarge the party 3S 

guardian, bailiff, or receiver of moriey ; W: and, it is good, 
" to compute ,\~hen required~" thOllgh there \·~·as no ex
prefs requetl:t and fo is the declaration againtl: a receiver 
to compute generally, though the receipt wue fpccial.t 
But, if the writ be againft the defendant as -receiver, a 
declaration upon a receipt ad mcrch!lndi~a'Jdum, for which 
be is chargeable as bailiff, is not £.ood.§ Yet the defen-

_ dant fhall not take advantage of tllis, except upon de-
Jl1Urrer to the declar3~ion; for, after judgment quod com
putet by default, it is aided. II TIle declaration may charge 
the defen~ant both as h3il~iT and as recei\~er;~ 311d a 
declaratio~ abainfi: a receiver nlUU fay by whofe llal1ds; ~:~ 
hut the omiffion is aided by judgment quo:1 computet, t t 
and the writ' may be general as receiver of money; for 
it is fufficient if fet forth in the count b:; ':i110fe hands.tt 

If the defendant Ila\1e matter of defeo(;e, which, if good, 
precludes tIle neceffity of taking ally- account, by fllewing 
either that he is not accountable at all~, or in the m~nner 
~eclared againft him, 11e mufi, at this l~:lge Qf the pro
ceedings, plead it. in abatement or bar. Thus, ~.~ 
account as guardian, it may be pleaded that the defendal1t 
never was guardian;§§ or that he was guardian at fuch 
a time, 311d had rendered an account, ,vitll a traverfe 
of tIle tirrle before and after: il ft if charged as bailiff·, tllat 
he never was fo to render 311 account; ~ ~r b\lt to fay tllat 

the 
* Co. Lit. 172 • 2 Inft. 379- I Roll. 117, 1.43. Danv.220. 
i~ ero. ~:liz. 83' . 
t Ibid. 
§ 4 Leo. 39. 2 Lev. 126. era. Eliz. 83. 
" 2, Lev. 126. 
~ r r~. N. B. I 1 6. 
** Co. Lit. 172. Com. Rep. 'J.7 2 • 
tt :2, l .. ev. 126. 

~.t F. N. B. 118. 2, Lev. I IS. 
§§ Itaft. Z I. 

1111 Ibid. 
~~r I Rol. 121. CO •. El1t.46. 
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the plaintiff fold him the goods, without faying th2t he 
never was his bailiff, is not fufficient~. fo it is gcod 
that he was his fl!rvant fOf fuch a purpofe without that he 
W3S bailiff in other manlIer; t fo is itt that he hath 
accounted before the plaintiff, t or before auditors 
~ffigned.; The d"efendant may p~ead the flatute of Jimita-
tions, ~ut the plaintiff may reply, that it was an account 
between merchant~. ft If the ~efend:lDt be charged as 
receiver, it is a good plea that he never was fo,.- or by 
fnch a hand,·· or that tIle plain~ff gave_ him the -mo
ney, t t Of aRigned it in fatisfJ8ionof a -debt, t t or that 
it was delivered to Ilim for fuch a purpofe, which h~ 
has performed; §§ that he was -within age, lilt or that he 
has accounted"," or that there was an a~ard in dif-

. charge.* ••. But a plea that admits thedefend:mt lobe 
tJnce c/zorgeidJle, though it goes in difcharge, is not good, 
beCa\lfe tl1at {hall be pleaded before audilors.ttt 

If the defendant have made no fuch plea, ~r, if m3de, 
it is determined 3'gainft him, the firft judgment is (for 
there are two judgments in this aB:ion) pod lrAnputet, 
~;Z. that the defendant do render an :lecount, upon wllieh 
2uditors are then affignedby the court to take tIle ac~ 
count :!.tt thefe auditors have a right to ex3mine the 

* I Roll. 121, I. 10. 
t Ibid. 1. 17· 
l Raft. 17· Lutw. SSe 
§ I Rol. 122, I. 39- Raft. J 7. 
11 "~ide Ent. 76. 
1f Raft. 19- Lutw. 4i. Co. Ent. 47· 
** Cro. Eliz. 8z. Lut\v.47. 
ttl Roll. 12, I, 1. 45 

pIaintiE 

!; Ibid. I. 47, 50. 
§§ I Roll. IZ2, 1.10,15,30 • 2 Lev. 31• 2 BrownI. Ent.3-
II If I Roll. 12Z, I. 50. 
1f1f Ibid. I. 35, 40 • Raft. 20. 

**.* Lut\v. 52. 
t tt I Com. Dig~ IOO. 

'1 ~ t l.1(\\VS of N. Y. I I feO: elL 4- recti I. 
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plaintiff and 'defenc!ant, teg-ether 'sith the witneffes on 
oath.· 

~l} pon tllis judgment a copicJ ad CO.t1Jplltal!dum iffues to 
take the defendant, llpon ~111iclJ' he lllUf\: give hail to 
appear de die in diem 'before the auditors, .it e\'ery day 
and place affigned by the auclltors, un~l the account he 
determilled; and afterwards to appear in court; and, 
if he be found in arrear, th~t he P~~:r or:':!llder himfelf. t 
. If the auditors, by their report, fi,:t! ,th.~ defendant 
in arrear to the plaintiff, he (hall have final jt'l1gment, 
and execution for fo m·uch a,s is f(~Uild, wit:l cons; but if 
!hey report a furplllfage to the defen(lant~ thel.: ClICll 

defendant thall have judgment to recover the tame ~ith 
('cas, (except againft ex~cutors or adlniniflrators) and 
execution thereupon; t and an aCl:ion li,~.s againft the 
lheritf for an efcape.§ 

Before the auditors the defendant filay plead, and the 
plaintiff rna~y join iffile, or deluur to the pleadings, 
which {hall be certified to the court, and there tried or . 
argued :·Hbut the defendant fhall not plead llere a nlatter 
in bar of the aCCOullt, though he otnitted to plead it in 
bar ; ~ for -the -general rule is, that:1 plea in ·bar is inad~ 
miffible after judgment quod computet. 

If the defendallt refute to account, tIle judgment fhaII 
he, that tIle iJlailltiff rec()ver according te) the value 
mentione(\ in the declaratioll. *~ 

The fiatute oflitnitations does 110t extend to ~his aCtion, 
·(0 tl1at it is all eligillie rCDlcdy ill t]le cafes of old ac
counts·tt 

* La"'5 of N. Y. I I fefi: ch. 4. (eEt. 3. 
t IJutw. 49, 60. ero. Eliz. 8z. 
~ l~aws of N. Y. I I feff. ch. 4. feet. I. 
§ Ib~l!. II L\lt\v.50 • 

~f I .1~o11. 126, I. 7. Cro. Eliz. 830. 
0)(- * C~ro. Eliz. 806. Lut\\T. 63. 1.1 a \VS of N. Y. 11 feft. ell. +. 

fcc:r. I. i·t 3 \\tilt: I 17· 

CIIJ\}>TER 
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CHAPTER II. 

'Arbitration and R eferenct. 

ARBITRATION is when tht" parties injuring and 
injured, fubmit either by agreement, or by order of the 
court, all matters in difpute, relative to any perfon~l chat .. 
tel or wrong, to the judgment of two or more arbitrators; 
alld, if they do not 3gree, it is ufual to add, that another 
perfon may be calJed in 3S umpire, to whofe fqle judgment 
it is the~ referred; or, frequently, there is onty one arbi .. 
trator originally appointed. Reference to arbitration is of 
three kinds: I. befoJe' any fuit; 2. pending a (uit, ,by 
the,aCt: of tile parties; 3- after' i1fue joined, and befcre 
or on the trial, by order of the court. 

I. When the par-ties have agreed If) Jubmit their difference 
to arbitl'-ation, the ufu31, and indeed only mode at C01:1-

mon law, is for them to enter into m\ltual bonds, fpe .. 
cially conditioned for the performance of the 3\vard; 
and, formerly, the party in whofe favo~ an 3\vard \vas 
made, had no other compulfory meth~ of obtaining 
redrefs, than by putting this bond _in fuit for forfeiture of 
the conditioll; "'nd, if there were any 11\31-praCtice or 
collufion in obtailling tlle award, the illjured party mutt 
l1Jve applied to equit)T. But a l1atute of England, re .. 

_ cognized by 38: of 14 ferr. ch. 20. enacts, " that all 
" n1crcl1ants al1(1 others, ,vllo defirc to elld COlltroverfies 
~, (for \\·,hiell tllcrc is 110 otller relnedy, but by perfollal 
" aCti9rl or fuit ill eqllity) nlay agree, tllat the fubnlif .. 
" {ion of the fuit to arbitration "" umpirage, may be 
" Il1aJc a !'lllc of allY court of J\...,-, i'd, and itlfert fuell 
" J~rCCl11cnt ill tllc fubtniffion or conuitioll of tIle 3rbi-

~ 

" tration 
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Ie tratioo. bond, which ~grcement, being 10 ma;~e and 
" infertetl, lh:l :.\ 'lpon producing an affidavit thereof, 
" made bv one (,,;" tl1e ,\~itneffes tl1c,reunto, ill tIle court 
" of whic.;h it is aJreed to be made a rule, cHid reading 
" and filing fuel! affida'fir, be entered of record jq that 
" court, and a rule thereupon made; and after {\lch rule 
" made, the parties difobeying the award {hall be liable 
" to be punithed as for a contempt of the court; and the 
" cOurt fuall itfue procefs accordingly, and it nlall not 
" be flopped by injun6l:ion, or order of any other court, 
" either of law or equity, unlefs it fuall be made appeJr 
" on oath, tllat the arbitratots or Ulilpil;e mifbehaved 
'I. themfelve~, and that fuch a\\·ard or umpir;tge was pro-
" c:ured by corruptioll, or other undue means: but C001- _ 
" plaint thereof mutl: be made before tIle lail: day o·f tile 
" next term after fllCh a-ward or umpirage made aCld 
" publifh·ed to tile parties." This fta~ute, it has beell 
faid, ,vas mlae to put fubmiffions, where no caufe was 
depending, upon tIle fame footing with tllofe where there 
\vas a ~aufe depellding, and is only declaratory of what 
tIle Ia\v \\l as before in the latter cafe. '* But there bei:lg 
a particular fiatute for this ·purpofe, it is llece{fary, 
"l"here tl1cre is no caufe before the court, that the agree
nlcnt be 111ade ill the mallller precifely direc1ed, to ob
tain a rule. 

2, As to arhitrations made pending a fi~it, byel1tering 
into tIle proper bonds, the court "~rill, by virtue of tIle 
cominOll law, grant an attachnlent to cOin pel tIle pcr
forlnance of an award for collu1ion or grofs lllifbellavior 
ill .. the arbitrators. . 

Wilell tIle a\vard is made, ill tllefe t\VO latter cafes·, 
tIle \vitneffes mufi be [,varn before a judge, and tllcn 
tIle arl)jtrators agree UpOfl a time and place for difcllfliJl.g 
the difpute~ and due noti~e thereof mufl: be given the 
l>artics, 'v 110 arc to attel1d, \vi tIl their \yitneffes. After 

II ~~Jri 1l~ ..... 

* 2 Bur. 70I~ 
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l~earing t~le. proofs and allegation~ on each fide, the 
ar',itratols mllfl (lra\v up tllcir 3\vard ,\~ithin the lillIe 

lil.~·!ite(l, (lr elfe it is \'oill~ 
. W hen an award is made, and the party will. not 

pert~.~lr;i·l it, {UCII as the n'3t payillg money, &c. at the 
tilne ~Jlf~ lliace tllereill Inelltioned, :1n(1 you have attend ... 
ed for,that purpnfe ready to receive it, tid! proceed to 
make the fubmiffion a rule of court, upon an affidayit 
of the ~J:.~e eltecution of the bond, :lnd move the court 
for this purpofe. 

Then, upon an affidavit of the due execution of the 
3\vard l andtl~3t the party, in \vhofe favor it is glven, 
has ptrformed all that on his part was required to be done 
by the atvard, move for a rule: to lhow caufc why an 
attachment lhould not Hfue for not paying the money 
on the award, -in. purfllance 'of the rule of court: wIlen 
obt~'.ined, fcrve a certified copy thereof, and, if no caufe 
be 1ilown, .. the rule will be made abfolute. 

Bat the party refuting to comply witb the award mar 
except thereto, (which exception rnuft be made by 
mot~on, on affida~it, before the laft day of the tern! after 
the award ,vas publilhed. * This will J>,.. a rtlle to {how 
caufe why the a\vard ih.ouid not be fet afide, and mull: 
he ferved on the arbitrators and oppoute party; and 
up()n the day appoillted, the court will enter illto an 
exarilination of the affair UpOIl affidavit. In cafe mani
feil: corruptioll, t or grofs mifbehavior of the arbitrators 
appear, t or a nlifiake is evident on tIle face of the 
award, or chle notice of the ffi(;,:ting was not given,§ 
the court ·:vill fet afide tIle :\\vard. 1'Iley ,viII not, 
ho\vever, €1.1lcr into the merits of the affair, but only 
take into conilderation fnch legal exceptions as appear 

* Co\rp. 23-
'J' Str. 30r • 

i 3 P. "". 6 r • 
§ I balk. 11, 

Oil 
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.n the face of the award, and fuch objeB:iom lS go ~o 
th\. mifbehavior of the arbitrators.... . ~ . 

If no exception be taken, or, if taken, rNt held fuf
ficicnt, the c~l1rt will make the rule fot-·"an attachment 
abfolute. Sue out the attachmCJlt, and leave'it ",it}) the 
fheriff. The proceedings areas mentiofl~J ina fubft!-' 
fluent chapter on- attachment~ t 

3'" RtjerenfEs hy the all of the court are in purfuance of 
t1;t.e ,fiatute for amendment of the law, t which enaCts; 
" that whenever it ilia1l3ppear probable in any caufe; 
" that the trial will require the eXlmination of a long 
"account, the cour.t, after. iIfue joined, are authorifed 
" to refer fueh cabfe, with o~ without the confent of 
" parti\;~, by rule, to be maae at difcretion, to three 
" referees, unl~fs, on naming them, the parties agree 
" upon and n:une others, or lhlll eleC} that three of 
" the jurors retu.rned, be baIlotted for; which referees, 
" finaHy fixed upon, Jhall hear and examine the m~tters 
" In controverfy; upon pain of contempt; and an 'entry 
" fuali be made· on the record of fuch reference, and a 
"day gIven to the pitties from time to time, till the 
" referees iliall make d report or be difcharged. -I f the' 
" report cf the referees; or of ~he major part, fhaJ.1 be 
" confirmed by the court, and any fum be found for the 
" plaintiff, jadgment {hall be entered for the fame and 
~' colls, if colls were recovetable by verdict:. But, if 
'"' they report that there is nothing due to the plainti if, 
" then jUdgment fuall be entered that he take nothing 
" by his writ, bill, or plaint; and the defendant Ihall 
:" have his taxed cons, if he COllld 11ave recov"ered tllem, 
" )lad a verdict pa{fed for llitn. If t)lC}9>.: report 3 fUln 
" du~ to tIle defendant, llC {}1al.l Jlave the ~ike judgme11t 
" againfi the pbintiff, :mcl recover the fum reported 
" witll cons, ~l.h.: have execution tllercof, U111cfs tIle 

K k " l.,l~linti.ff 

.. z Bur. 701. ·t 1)~1l, p. 2.J.6, !l4i· 
: La\\'s of N. Y. T J fc,n: ('fl, 4(j, f~,-q. 4. 
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" plaintiff was an executor or adminifir:J.tor, and thf~ 
" it filJll be deemed a debt of record recoverable by 
" aCtion of dehe O~ fci1~C facias. B-ut.;J dle defendant 
,: may plead to fuch aclioll or jcjrc facias, plene admini. 
"jll'avit, at the time of the verdict given or report 
U made, and give in evidence payments mad~ by him; 
" or judgments againfl: him before that time." 

Thepradice on this fbrute is for one of the patties, 
if he be defirous of having the ca-ufe referred, to {how, 
by affidavit, fome probable teafon, oil motion of rni~ 
tounfel, to the court, that the determination will in
volve in it tIle adjtlfil11ent ot· a long account ~ or, if it be 
apparent to the C011rt, on the face of the proceedings, 
after iffue joined, they will do it of the~r own accqrd. 

In either cafe, 3. rule is made, " that the caufe be 
" referred; purfuant to the ftatute in fnch cafe made and 
" provided, to three referees [n~ ming them] and that 
" they, or any two of them, repc rt with all convenient 
h fpeed."; If this be done at the citcJIit, the pa~ty 
applyil1g for it, or' the plaintiff) when it orginates with 
the court, mtift move the J:ourt for 'a) rule tc confirm 
the order of the circuit court. 

A certified copy of this rule mull ~ ferved on the 
referees, who will thereupon appoint a day to eX3rninc the 
;lit'air. The party applying, or th~ plailltiff, if the refer
ence were ordered by tIle court, rnufl: tllen indorfe the ap .. 
l)ointlnellt on another certified copy of tIle rule, :1nd ferve 
it on the oppofite party, or Ilis attorney. Both parties may 
then, by virtue of the fiatute, t ilfue fubprenas for their 
,,·itnc{fcs. The fubpcenas are to be ferved as. ill other 
cat~s, but their forrn is fpecial, reciting tIle refCrell(e 
plrticlllarly; al1d the \Vitl1eifes are illtitled to tIle faIlle 
1110 \',. ance as attending a trial. 

()~ 

* Sea. 3 
t Laws of N. Y. It fct1: ell. 46. fctt.4· 
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On the clay appointed, the p~rtics attend with their 
Witl1C{fCS, WI10, and tIle referees, mua be fwor~l Ile
f,)ie a judge of any court, or a jufiice of ;.}.:. pe;:u:.c. "" 
It is ufual f{)r the ~?plicant or plaintiff t"j get a magif-
tratc- to atten,l for this purpofc. TIle oatl1 of each re
feree is, "faithfully apd fa: ... ···w hear al1d examine the 
~, caufe, and Inake a tr\.l€~ ·.11d juft report, 3ccording tG 

" tIle heft qf tli~ '1kill and underf1:andil1g .. ' ~ t 
- ~ The _-{T5~lr{.~-r is tile-l1- cOl1fidercd in- the :f;!me m~ :inef as . - -- -...", . ~.... -' . - ~ -. - - . 

on a w~'it of inquiry, ant!, whe~ gone fiHb~6h. the 
referees rn;lke th~ir report, and deliver it t~ tIle prev3il~ 
illg party. The fiatutet intitles trle referees to a dollar 
~ day for tlleir 3~tendaQ~, beiiqes a reafonable allow
a~ce for th~r e?,pences, whicl1 muft be paid by the 
l)revaili~g party, ~ho is ililowed it in th~ taxation. 
. 'fhe prevailing party mull then, 011 the firfi day of the 
fubfequent term, or, ~f the report be delivered in term, 
then in tl1~ fanle term, take t.he report into COlll"t, pray 
that it be re~d and filed, a~ld tllt!reupon move for judg
ment niJi. Tllis is a four day rule, and, if no caufe ~ 
fho,,,n, final ju~gment nlay he entered. Tllis is done 
by fiating the proceedings on tIle record, and executiol1:~ 
&c. is llacl ~n the ufu~l manner! 

.. Laws of N. Y. I I fe1T. ell. 46. fctt. ~. 
t Ibid. 
i Ibid. 

Cf-IAPTER 
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CHAPTER III. 
\ 

\ 

Attachment. 

A N attachment ~ a judidal writ, commanding the 
JherifF, or .other ot'licer or perfon to whonl it is direB:ed, 
to take the penon therein 'mentioned, for a contelnpt 
of the court~ 

·Contempts ~h·:~·punifued, are either (hofe wl1ich refifi 
:he po\\·er of -tt,e court or its judges, or elfe €onfequen-

. tially tend to create an univerfal difregard of their autho~ 
rity. The prillcipal infiances of either fort ufually pu
niihed by attacllment are, I. thofe committed hy. inferior 
judges and magiftrates, by :.6ting unjuftly, oppreHively, 
or irregularly, in the adminifiration of thofe portions of 
jufiic~ illtrufied to their diftrihution j or hy dif<?beying 
\\"rits i{f~ed out of tl1is court, by proceeding j-n a caufe 
after it is fiaYfd, or removed by writ of prohibition, 
certiorari, error, &c. 2.··thvfe cOlllmitted by lheriffs, 
hailiffs, jailers, and otller officers of the court, by 
ahuiillg the procefs of the la\\", or deceiving t]le parties, 
by any ac.\s of oPl)reffion, extortioll,. collufive behavior, 
or l'ulpablc negl~a: of duty: 3- t}lofe cOlumitted by at
tiJrnics, l)y grots itlfiallces of fraud and corruption, in
jufiicc to tllcir cliclltS, or other diili()neft pratlice: 
4- tllofe cOlnlnitted by jurytnCl1 in collateral nlatters 
relaring to tIle clifcllarge of tlleir office, ftrlch as Inakillg 
defa,\11t \\yhcn fumlnolled, reflliillg to be f\~·orn or to 
give Jny ,9crdiCl, elting or drinking \\'ithout tIle leave 
of tI1e (Ollfl, and e(peclal1~l :It tIle coil of eitIler party, 
antI otller Il1iilieJl:lviors or irregularities of a filn~lar 
ki!1d; bllt 110t in tIle Ip..~rc c~:rn'ifc of tlteir judicial ca· . . 

l')ac Iti~~) 
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13cities, as by gh' ing a falfe or erroneous verdiCl:: s. 
thofe committed by witncffes, by making default when 
fummoned, refufing to be fworn or examined, or pre
varicatinO" in their evidence when (wNorn: 6. thofe com-

D 

mitred by parties to any {uit Of proceeding before the 
court, as by difobedience to 30y rule or order made in 
tho progrefs of a cal.lfe. by non-payment of 'Cofts 
awarded by the court upon motion, or by non-obfervadce 
of awards duly made by arbitrators or umpires,. after 
having entered into a rule for fubmitting to fuch deter
millation: 7. thofecommitted by any other perfons, by 
refcuing prifoners, or difobedience to the great writ oi" 
/labiQs CD11ul. Some of thefe Dlay -arife in the face of" 
the courr-, as by rude and contumelious behavior; by 
obrrillacy, perverfenefs, or prevarication; hy breach of 
the peace, or any wilful difturbance whatever; others 
in the abfence of the party, as by difobeying or tre~ting 
with~ difrefpe~ the people's writ, or the' rules or procefs 
of the -court; by perverting:·fuch· writ or_procers to the 
"purpofes of private malice, extortion or injuftice; by 
fpeaking or writing tontem»tuoefiy of the court, . or 
judges aeling in' their judicial capacity; and; in fhort, 
by any thing that demonfirates a grofs want of that 
l-egard alld refpeCt, \~·hich, when once cout1s of juftice 
are deprived ot~their aurhority (fo necdfary for the "good 
order of t}1c nate) is clltirel y loft 31nong the people. 

The procefs of attaclll11cl1t,. for thefe and tIle- like 
contel11!ltS, nlutl: ncccffarily be as atlcient as the laws 
thetnfelvcs: for la\\7s, \\'ithout a competent authority 
to fecure tlleir .dminil1rators from difobcdience alld 
contempt, \vould be vain and nugatory. A I)ower, 
tlterefore, ill the fllprcme court of juilice, to fUI>prcfs 
fuch contelnpts, by all immediate attaC)lment of the 
offender, rcfnlts froll1 tl1c firfi prillciples of judicial 
~{hbliihmcnts, and mufi be infeparably attelld~nt upon 
f!very fuperior tribunal. 

If 
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l.f the contempt be committed in the face of the court, 
the offender Inay be infiantly "!Jl'reliended and impri~ 
foned at the difcretion of the juA:ice3, without any farther 
proof or examination: but in matters tllat arire at 2 

difl:ance, and of Wllich the court i;annot have fo perf~ 
a knowlege, unlefs by the ccnfeffion of the party, or 
tefiimony ofothera, if the Judge~, Upoo tiffidavit, fee 
fuHicient ground. to fuppofe that a contempt has been 
c-.ommitted,-they .. either make a -rule for the fufpeB:e<l 
party to /how caufc why an a~lacb'mf";jt Jhould not ilfue 
againfi: him, * or, in very flagrat.l~ lilftances of COtl
tempt, the attachment ilfues at once;t as it 31fo dqc?, 
if no fufficiel1t caufe be thowll to difch~rgf. the ~i~ .... 
and tbere~pon the ~OUJ:t confirnu ~d: makes, al>fol~ .. 
the original rule. . > .~ 

When the delinquent is taken, he mull -e'ith~ remaill '. 
in <:uftody or 'put in bail; but the lherjjf.~ot let him 
to hail, though a judge at his chamber J?l.a).j At the 
return of the writ the defendant lUufi: cwpear IJIrfollallJ 
in court; and, if hebe apparently guiky, the .court, Oil 

eonfideriD~ th~ nature of '-e o~eu~~, an~ other circum
ft;ances~, Will either commIt him ImmedIately, or fuffer 
him to enter il1to, a recognizance to appear there de di, 
in diem till the court determille the co~tempt; and if 110 
neglea~ . i'~e recognizance \vill be eftre;;lted. 

,\tllert the part.y profecuted is eirller confined, or has 
entered iD~O a recognizance, th~ party £omplaining is, 
within four days,§ to exhibit interrogatories. agaillfl: him, 
a,1d duly file them, or the recognizance may be difcllarged 
011 motion; but if no motion be made, the illterrogatories 
mull: be anfwered, thoug'h exhibited after. If either of 
thefe interrogatories be improper, the defendant may re
·fufe to anfwer ~ and nlOVC tIle COllrt to l1ave it firllck out;" 

* Styl. 277. * Str. 4i9. 
tt Str. 444. 

t Salk. 84· Str. 185, 564-
; 6 Mod. 73. 
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ot he m1y demur.~ If the party can clear himfelf on 
oat~, lle is, difcnarged; hut if perjured, may be pro
fecuted for perjury.·t If he confefs the contempt, 
tile court will proceed to corred: him, by fine or im
prifonment, or bot.~, or by corporeal or infamous 
punilhment. t If the contempt· be t)f {uch a nature, that 
when the faCt is once acknowleged, the court can receive 
no farther inforc'·ition, by interrogatories, than it is 
alr.:!ady poifeffed of {as in the cafe of a refcous) the defen
dalit may be adlnit(ed to make fuch fimple acknowleg
me.~I.j ,. .:,:d receive his judgment, without anfwering 
to any : > ~ :~trogatories j but if he wilfully ·and obftinatel y 
ref(;1~, to J.nCwer, Or anfwer in an cvafive:: manner, 
he is th ~n guilty cl ..t high and repeatal contempt, to b.e 
punilhed at the d~fcretion of the court. . 
.. Until.an attachment iffues, the proceedings are civil, 
anti mll!t be intitled with the names of the parties: 
but:l~ foon~as it d08S~· the proceedings are on the cri
minal fide;" and, froln that "time, the pe"ople a~e t9 

be named as· the . profecutor.§ Butt though carried 
on in the {hape of a ' .. crimin31 procefs, attachments, 
efpecially for non-payment of cofts or non-:perfocmance 
of awards, (except for actual contemp;t to the court) 
are looked upon rather as a civil execlltioD for the bene
fit 'of the injured party; U 3n~, therefore, it hath been 
beld, that fuch contempt, and the pracefs thereon, 
being properly tIle civil rernedy of individuals, are Dot 

releafed a by general act of pa:-don. '" - , 

* t ~ ~fo(l. 499-
" ero. Car. ; 46. 
H,Co\\'P· 13. 

_ i 

t 6 Mod. 13. 
§ 3 Terln Rep. 133, 253. 
1r CO\Vp. 13-

CHAPTER 
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- Cerliorilri. 

A ' .. 
~ A cn-ti3r!1Ti ~s a writ, which i{fues to inferior coutU 
aud juftices of. tne ~peiee, to· remo\fe the record. and pro~ 
ceedings from before them into the fupr~!~~e court • 
. 1n order t~ ~remove a pertQl)al aCtion from .ny mayor's 

c;ourt, or cOllrt of common pl~s, the d-emand muIt 
txcecd 1001.*' . .. 

Make -oUt this writ in th~ proper form, but before 
the.clerk w.ill real it, you muO: gi:t it allowed by ond 
of the judges, t or i.t will not be o·;)~yed.t It mull be 
dire~ed to the inferior court by ~,ts proper ftyle, and 
be returned by them with the recor(1 of their prc .. ;cedin~s . 
. When the return is obtained, mov;~ the fupreme court 
that it: be read ~aDd 61ed,. and that a I:~~\y be.appointed to 
give judgment'~a:! which time the applicant mull make 
his exception, llav_ing preyjo~fly given a ftate thereof 
to the other party. . 

If the vyrit be n~t returned, the party may obtain a rule 
to return 1t by the 6tft day of the next term, or to thew 
caufe wIly an att3ch~ent fllO\lld not i{fu~.A certified 
copy of this muft be ferved on the court below, or jui1:ice~ 
and, on affidavit thereof, if no caufc iho\\'n, 311 attacll
mellt will be granted. 

A certio"'ari mutt be delivered to ao.y mayor's court or 
commpo pleas, before interloc\ltory judglnent figned, or 
3 juror f,vorll; jf not, t1le ~ourt 11clo\v roay proceed witll

otlt 

* Ilaws of N. yo. 10 feR: ch. i~. felt. ~. 
·t Ibid- -("t't. s. 
: Ibid. fef.t. o. 
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.,ut notieillg it. ~ After a proc-edendo, it fllalll}eVer again 
be removed. t 

To remove proceedillgs before:1 juftice, the palety ap-
plying for :1 certiorari mull, within thirty days :tftet 
judgment given, make affidavit~ fatisfying the judge of 
the fupreme court; hefore he t\ll()\ys the \\rrit, tllat there 
is rcafonable -caufe for granting fnch certiorari, or relnov
ing the judgment, eIther for error therein, or fome un
fair prat9.ice ()f the juf1:ice; which {hall be particularly 
fpecified in the 3f1idavit; and fnch affidavit £hall be left 
\¥ith the judge of the fupreme court who allows the 
writ, in order th3~ the adverfe party may have a copy. 
But this is not to flay el:ecution, if the party in whofe 
faver judgtnent is givel}, will give fecurity, to the fatif-

, faCl:ion of the juflice, to reO:ore if it filould be reverfed.t 
After the certi,rari is obtained, it muO: be ferved on th~ 

juftice, who is by it commallded to ha,~e the plaint, 
proc:efs; record j and proceedings_ in the ~ourt before 
him, at the next fupreme court. If he neglect to do 
fo, 3 rule muft be obtained, at the next court, grounded 
upon an affid~vit of the delivering the certiorari to the 
juftice, that the juftice make r'eturlt thereto by the firfl: 
d3y ~f the next term, or fuow caufe why :m attachment 
filould not iifue againfl: llim. A copy of this rtlle is to 
he ferved on the jllfiice, and, if he refufe to ohey, 
an attachment iffues. If the jufiice intend to make 
return, he indorfes on the certiorari, e, the execution of 
" this writ ap~ears by the fchedule hereunto annexed,'; 
'" llich fchedule cont2J,iilS tIle account of the \\,hole 
procefs llad before the jufiice, figned and fealed by hiln ; 
~tld, if falfe, the party may have an a8ion agaillfl: 
the jufiice for a falfe return; but, if it be true, and 
tIle defendant in error nlean to defend tIle proceedings 

L 1 of 

* La\vs of N. Y. lofeff. ch. 72. feet. 3-
t Ibid. fea. 4· 
t Ibid. I I fe1f. ch. 89- fea. 7 a 
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of the ju(1ice, ]le mufi: enter his appearance in tIle court 
above, JIlll lTIOVe that the plaintiff in error allign \~rror 
ill the. proceedings Inentioned in the return made hy the 
jul1ice, or that the \\yrit of ctrtiorari be nonprolfed. 
A certified ~opy of the rule muft be ferved .on the 
attorney for tIle plaintiff in error, ~\ndt if he negle8 to 
comply with it, upon affidavit of fervice thereof, 
judgment of nonpros will be entered. 

If tIle plaintiffin error mean to aBign errors, he dnws 
up aD affignnlent of error, Wllich is eit.~ier general or 
fpecial, files it, and ferves a copy on the oppofite attorney: 
after this, the defendant in ·error mull join in error, 
and, if he refufe, a rule mull ~pe obtailled for him to 
join in error; if in term, in four days; if in vacation, 
in ~~venty days; .or that the plaintiff in error be heard 
ex pa,. . ~ : 110 joinder in error .be put ill l or if there 

- he, either party may move for the caufe to ·be made a 
concilium, and fet down for argument on a certaill d3y 
to be appointe(} by the court. A copy of the rule is to 
be ferved on tIle oppoiite pany. At_tl)e d3y appointed 
for argument, the-,party goes to the clerk of the fupreme 
court, and direCts him te bring up to the court the pro
cee{lings filed, \vhich he will do. Argument tllen takes 
place, either ex parte, or 00- hearing both parties; :and 
the coul~t after\vards proceed to affirm or reverfe the 
judgmeilt. If the judglnent be, affirmed, the party pro-
curing tIle certiorari pays the coils of defence in the fu
prelne court, recoverable by execution out of that court; 
but if reverfed, tlle applicant is intitled to COfii, reco
verable in like manner. ~ 

* J ... a\vs of N. Y. I I ferr. chi 89. feat j. 

CHAPTER 
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I 

CHAPT~~R ,.~. 

EVER Y man's wi!c, by law, is intitled to be endow
ed ",it)l the tllird part of all lands of which h~r huf
band, at anytilne (luring covertllre, "'3.5 feifed. * It ought 
to be affigned to tIle \vido\v by the lleir or guardian, 
within forty days, called her qlla,.~ntine, after her huf. 
band's deat}l. If" it be not, ale has her remedy by writ 
of- dower. 

In cafe {he has part of her '~o,'Yer in the fame townlhip, 
the procefs lnufi: be by tL·,-it if right of dowtr; but,. if the 
'IJ.,hale be. witllholden from her, {he then proceeds hy 
writ of dower unde nihil habet; and, as tllis is the D100: 

ufu:!I mode, it is the only one here melltioned: the-pro
cefs thereon is by fommons, grand cope, and petit cape. 

Make out a precipe, take it to a clerk in chancery, he 
,viiI make out the \vrit, between the tefie and return of 
,vhicIl there mufi be full fifteen days: then make out a 
,vrit of fummons, get it fealed by the clerk of the court, 
and deliver it to the fheritf, ,·/ho mutl: tllereupon fum-
111011 the defenda11t, by fervillg a copy upon him, or upon 
tIle land." after "T111c11, an<l fourteen days btfore the 
return at leaft, l1C lTIUfi: make proclalnation of the fUln
mOIlS, at or llear the Inofl ufual door of tIle lleareil: 
church of the to\vn where the land lies, and, if there he 
none ill tIle fame to"'ll, at or near tIle door of tIle Ilcarcft 
church ill tIle fame CO\lnty, on a Sutlda y after Ji vine -
fcrvice, if any tllerc be. t Tllis proclamatioll IntIre be 

'1.~ I~a\vs of N. Y. 10 reft chi 4. feet. [. 
·t Ibid. C~l. 50~ feat 3 t. 

il1dorfed 
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indorfed on tIle writ, with the names C?f the fu~moners; 
otherwife, if the defendant do not appear, art alias and 
pluries fu 111 tnons _mull: i!fue ~ntil filCh return be made, and 
~ot a gralJd {",pe. 

If ruch r~turn be made, and the tenant do not clp
.pear on tIle fourth day aft~r the return, the next procefs 
is the gra11d cape, which is a writ commanding the 
lher!ff. to feife the third p~rt of tIle lands demanded, by 
tile view of two ~onefi: and lawful m_en of the county, 
and to fumrnon the tenant to appear on the retllrn of the 
writ, and {how why he did not obey the former fum
mons. Tllis writ is iffued by the clerk of the court. 
If the fheriff do not return the writ, fue out an alias 

. ." . . . 

cape. If nulla tmementa be returned, fue out a tej1atufl1, 
grand cape; but~ if the fheriff execute the writ, he will 
Jl1ake 3 proper return. If the tenant do 11otappea, at 
the return, final judgment goes againft hinl. 

TIle tel1311t ~ay ,either appear on the fummons or 
g,-o-nd eRpe; tJut, ill the latter cafe, jf the (lelnandant do 
110t releafc Ilis defaults, he nlufi: thow' tllat llis '\vant of 
appearance ~vas' owing to not being fummoned; and, if 
he do not fhow' .this, final judgment wi~l be given againfl 
him. But the beft way is ;to J"eleafe the defaults, and 
acclJrf! as if he had aCtually appeared 011 the fummons; 
for, if ilfue be t:lken on his allegation of non-fummons~ 
he may, in this cafe, wage his law, * whicll, if he do, 
judgment is given in his favor, amI the writ abates. . 

The ~nant may, upon appearance, vouch the heir 
to \\·arrant} . . 

\Vhen the tenant l)a~ ~ppearcd, tl1e detuandant muO: 
file his count, 'which mufl: be of tIle tllird part of fuch 
:. meifuage, &c. for, if it be of three meff'uages, &c. 
~'hcre there are fcvcral, :111(1 tllrce are tIle third p.art of 
alIt it is bad ;1- but it may be amended.! If the plaintiff· 

be 
* I .. a\\'s of N. Y. 10 feO: chi 5. feet. 2. 
t 3 LfV. 169. z l\Iod. Ca. 355. t Ibid. 
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~e not named, who f,(lQS the wife if B, in the firA: p3rt of 
tile ,vrit, tllough afterwards tIle lands are called the lands 
tf B, formerly her Itufband, it is bad. 

\Vllell the demandant has counted, t.he tenant may 
den13Ild a view of the lands ill quefiion, ill cafe it 
may be necefTary. But, by ftatute 10 felf. ch. 50. fet\:. 
21. in do,ver, the tenant iliall not have a view, if tIle 
hufband of the denlandant aliened to the tellallt himfelf.· 
.So, if tIle hullilild died feifed of the land, t or if a prior 
\vrit of the detnandant abated. by a plea which arofe 
:upon a vie'\~.t 

If the tenant demand a vie\\' f when it is not allowable, 
the {lelnandant· may file a CO\lnterpJ-ea, § ~ ,vllicIl prays 
~that the ,.,jew may be excluded; but, if it delnalld 
.dower, it is bad. U So the demandant in the counter
plea of tIle vie\v rna y fa}T, that the tenant entered and 
continued the poffeffion;4U and, upon the counterplea, 
iffue luay be takell; but, if the tenant demur to tIle 
CQUlltcrpica, and it is :tdjlldged againfi:.him, it is peremp
tory. At . the return of the vie\v, the delnandant {hall 
COUllt de Il~7)3 • 

. t'\.fter a view, 110wever, tIle tenant cannot plead to 
the jurifdiB:ion of tlle court, nor to tIle perfon of the 
l)laintiif,' nor Inattcr apparent in the \vrit, nor, in faCt, 
allY tlli11g tllat {lacs not arife upon the view;** and a 
plea \\,.11ich . tIle tenallt iliall not have after a view, he 
111allll0t have afi:cr a delnal1rt of a view.tt If the tenant 
plead after a \Tie\v, he fays the tenements put in_view, &c.!t 

* 2, Inft. 48 I. 3 Lev. 169' 
'r Ibid. -
t 2 111ft. 480. 
§ 3 Lev. 168, 2~O. Clift. 299. Raft. 2,31. 

Ii 3 1.4cv. 169-
~r Aft. Ent. 2l)6. 

* * 3 Lev. Z 19. 
~J·t 'f'hcl. Dig. lib. 14- ch. 4. fea. 37-
~.~ 3 Lev. 40 5-

Btlt 
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But to fay put in vit'U1, where there cannot be 3 vie\v, as 
in eie81nent, is ill.· .-

\Vith refpeCt to ttle plea in dower, the tenant may 
pl~ad in a/'attment, that the demandant took :1 hulliand 
pending tJle writ; non-tenure of all, or of part; or 
joint-tenancy; or he may plead in bar tout temp prijl, 
detinue of deeds, ne un1"ts fiijie, within age, not dowable, 
hufb3nd alive, ne ItNJUts accoJlple in lawful matrimony, 
elopement, divorce, jointure~ fine and non-claim within 
five years, dower affigned, term of years, releafe, and 
voucher of the heir. 

Upon plea of tlJUt temp p'-ifl, the demandant may 
t13ve judgment immediately, but lhall lofe her damages 
and Dlefne profits; though, ~f Iht- have aaually demanded 
her dower, prior to the aCtion, 1he may plead -this 
de!llatld, which, if proved, will intitle her to damages. 

~l'o d~tillJle of JtttlJ, the demandant may reply 11011-

detinei, t or that {he is ready to deliver, and thereupon 
jufJgtl1ent ,yill be given for her immediately. 

<t{-.t' r"~.--' of h'ifband alive, replication is, that her hu(
li4li~01 j5 .. ~eaJ~ al~d a d~y is given for proof of his deat}), 
wilier .. '11-~:t t}~ \:_~ade in court by two ,vitue{fes;t and, at 
the fame t~,ne, tli~~:- tenant may examine his wirneffes, tllat 
the lmfbauJ ;5 aJ: ve ;amt, if it appear to the court by 
''1itneiie~~ tllat tile fi~~l~~~ld ;~ dead, the deu1andant ilia}) 
h:l\ge j\ldgn,er)t it.Jnl!~o~i: at(:; /: foo:. if tl1,-, proof he not 
tlircCl, or if th.?i·e be w~ p:-' ::.-If or his heing <t.live. 

l~o clopcrlltNt.! tlle den~-,:)J .. :?.t 0 replies~ that the did not 
clope, or that l]le \~ .. ~1:-: after,yarJ~; recollciled to her hllf
barld; and~, if the iflut he upon t]le reconciliation, it is 
fufficiellt if t]le l1Uilian(\ lie feveraillights with l1is \vife, 
tlloUgh tbe afterwards contil1ue in adulter :, for tl1ere 
may be feveral elopemcnts.§ 

* 3 Ley. 40 5-
1- Raft. 224. 

! Dyer 185. A,1/t,p.lj2, •• 

If 

§ Dyer IOi, a. 
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If the tenant appear, and rnlkc default in pleading, 
&c. in the fame term, final judgment /han be againfl 
Ililn; but, jf ~e make default in another term, a petit 
cape illites to compel him; and if, on the return, Ile 
do not fave his default, judgment {hall be given againR: 
him: (0 on a pl~a of hufbaod alive, and the tenant 
make default at the day, or if he make default at a trial 
by jury, and do not fa\-e it, a petit cape (hall go. (T pon 
this writ, the lands arc ieifed. 

The judgment in dower is; that the dem.ndant 
recover feifin of the third part of tIle lands demanded; 
but, if the dower fo recovered be of lands whereof the 
hufband died feifed, the demandant, by the {btute of 
10 felf. ch. 4. fea. 2. is farther intitled to &amages, 
namely, the value of her dower from the time of his 
death to the judgment: for this purpofe a fuggefrion 
muft be en~ered on t~e ro)l, that the deolandant's 
bufband died fo feifed, en which a writ of inquiry ilfues 
to inquire of the damages," or the jury, who try the 
Hfue, may :lIfo inquire of the value of the damages, 
or the demandant may remit the value and damages, 
and have an habcrefaciasfiifilUlm immediately. 

In cafe jllrlglnent be by default, and the hufband died 
feifed;. a writ of inquiry filaII go to a(fefs the val~e and 
damages, ~Thich fhaII be aIlo~·ed to the tilDe of the 
inquifition: but due notice Il)ufi: be given of executin, 
tIle inquiry, as ill otller cafes 

CHAI>TER. 



AS6 PRACTICE OF THE SUPIlEME COUR~ 

• 

Ejtflmmt ana At/ioll for tlltjilt ProfiUtI 

A N ejea"ment is a fiClitious fuit brought for the' 
purpofe of trying the title to land, and is generally fub
ftituted in tIle room of a real action. 

The better to apprehend the contrivance \\9hereby 
tllis end is efFeaed, it is neceffary to obferve, that the 
remedy by ejeament was, in its origin~l nature, an 
aCtion commenced to recover a tenn of years, to repair 
the injury done by difpoffeflion, and was formerly 
grounded 0-0 the aCtual writ of tjeBione ftTm~, on \vhich 
the plaintiff could only have recovered damages; but 
now, by the equitable extenfion of the courts of law, 
he can recover the term itfelf .by a writ of poffefiion. 
In order to CODyert this into a remedy for trying titles to 
the freehold, ir is brft necelfary that the cllimant take 
polfeflioll of the lands, to empower him to execute a leafe 
for years, that may be capable of . receiving the injury 
of d::pofreffion. ~lhe!l~ ~~lerefore, a perfon, who has a 
right of entry in lands, determines to acquire that 
potreflion, ,vhich is wrongfully withheld by the prefent 
tenant, he Inakes a forlnal elltry on the premifes, and 
being fo ill poIreffion of tIle foil, he there, upon the 
land, feals ~lld delivers a lcafe for years to fome third 
perfOtl or Icffee; and having tl1uS given him entry, 1eaves 
him in po£feffion of the premifes. This leffee is to Ray 
upon the llnd, till tIle prior tenant, or 11C WllO had tile 
previous poffeffioll, cilter thereon afrcfh, and ouJls him, 
or till tome oth~r pericn (either hy accident, or by . 
agreemellt bcforcl!~n(l) C()UlCS upon tIle land, and turns 

him 
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him out or ejet\s him. For this injluy the letree is inti
tIed to his aC\ion of ejeCtment againfl: tIle tenant, or tllis 
caJual tje8or, which-:ver it was that oufied him, to reco
ver back his term and (lamag~s. But where this a6Hon 
is brought againfi: ruch a cafual eje80r as is hefore men ... 
tioned, and not againft the very tenant in poffelIion, 
the court will not fuffer the tenant to lore his poffeffion, 
without an oppor~.iDity to defend it j and, thercfor~, 
require notice to be given to him, for the purpofe of 
making him a defendant, if he plt!afe. In order to 
Inaintain the aClion, the plainti,ff m~ft, in cafe of any 
defence, ~make out four points, viz. ticle, leaJe, rntry and 
oufltr: I. he muft fllOW a good title in his telfor, Wllicl) 
brings the matter of right entirely before the court i 
2. :then" that the' leffor, being feifed, by virtue o·f fuch 
-title, did make him the /caft for the term; 3- that 
he, the latree or plaintiff, did tnttr or take poifeffion in 
~onfequence of fuch leafe j 'and· then, 4. that the de
fendant oujied or ejeCl:ed him; whereupon" he thail have 
judgment to recover his term and damages; and fhall, 
in . confequence, have a writ of P~lTejJio", which the 
fheri£F is to execute, by delj\·~ring him the undifturbe4 
and peaceable poifefliol1 of his tenement. 

Tilis is tIle regular -method of ~)ringing an aCtion of 
ejeCtnlent, in which the title of the lelfcr comes col-
'laterally and incidentally before the court, in order to 
fllO\V the injury done to the leffee by tllis oufier. Tllis 
method muft be frill continue,} ill riue form- and firid
ne(~, fave only as to the notice to the tenant, \vhenever 
the polfeffion is vacant, Qr then~ is no aClual occupant 
on tJle prelltifes, and alfo in fome otller cafes" Btlt, as 
n1ucll trouble a11d formality \\gere found to attend tllo 
atlu~l Inaking of the lcq{e, entr.v, and- olljier, a nc\v al1d 
more eafy method of trying titles, by writ of ejeament,. 
where there is allY actu:!.l tet1311t or occullier of tIlt; 
prel11ifes ill difpute, "pas il1VeJ\(~:-J .. i~)11,c,,·11at nlore tl1Jll 

IVl m ;.\ c .... ,tury 



_ -:r.;~ P1l __ 'CTICZ OF THE StT'ltEME COUJt't 

- _ 3 CenluTY ago, by the Englifh lord chief juR:ice Rolle. :,.~ 
·~r·t~i-s ne\v method entirely depends Up<?R a ftrirag of 

. le~~al_~aions: no aCl\lal leafe is made, DO :lanai entry 
:~l· '-:~l~i'l4tintiff, no atlual outler by the d<:fendant; but 
~Il are merely ideal, for the -fole purpofe of trying the 
title. To this end, in the proceedings, a leafe for a 
ierm of ye3n is i:tted to have b«n made by him who 
el3ims title; to the plaintiiF who brings the aCtion; "it is 
*lfo fined, that ~ leffee entered, and tha~,the defen~t, 
who is called the taf~al "ejeaor, oafted hi lD 9' fOr which 
iluflet he brings thf! aaion.. As ix)D as the atlion is 
brought, and the compbint fully ft3~ in the declara. 
t10111 tbe" caftlal ejeaor t or defendant,. fends 3 written 
rtotice to the tenant in poffeftion of the lands, -informing 
him of the aCtion, :md ttanfmitting ,him ~ copy of :the 
declaratioD; -affuring hiln that he has no title at all tollie 
premifes, and iliallmake DO defence, and ~refOre ad
vifing the tenant to appear in court, and- defend his own 
title,otherwife the cafnal ~jeaor will Cuffer judgment 
to be had :i~inft him, _ and thereby he (the aaual t~ant) 
will .inevitably be turned om of poffeffion. . On the re· 
ceipt at· this friendly' caution, if the tenant in poffeffion 
do not, "·ithin a limited time, 3pply to- the court to b~ 
2dnlittcd (teienda()t in the ftead of ~tbe c3fual ejeCtor, he 
is fuppofed to ha,·e no righe at all. 

But, if tile ten~nt III poffeffioll appl7 to be inade a 
Qefell(lant, it is allo\ved him upon this condition, that he 
enter ioto a rule of court to cOllfefs at tIle trial of the 
c3ufe, three of the four requiiites for the maintenance 
of the plaintiff's action, viz. i11e Je4e of the lelfor, the 
tlltf1 of tIle plaintiff, and 11is ()Ujler by the tenallt him
felf, na\v m3de defendant; \vhich requifitcs, as tlley are 
wholly fitlirions, fhould the defend:l11t put the plaintirl' 
to prov'c, he nlufi, of courfe, be nonfuited for want of 
evidence; but, J1Y f~ch 11ipulated cOllfeffion of leafe. 
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~try 2nd oufter, the trial will now nand upon the 
merits of the title only. This done, the declaration is 
~'-tercd, by inferting the name of the tenant i.nficad 
01:- 'that of the cafnal ejeCl:or, and the caufe goes on 
to. trial :lgaiaft the new defendmt; and therein the leH'or 
of the plaintiiF is bound to Dl:lke out a clear title, other
wife his fiClitiotls 'lelfee 'C2ftflOt have judgment. But if 
tbe new dekndant fail to appear at the trial, and to COD4t 

fefs leare; .entry and auA:er, the .plaintiff mufiindeed be 
Donfuited; but judg~ .,atia the .end be entered 
:againft: the cafgal ejeaOT. 

Such is the moderll way of .cltliquely brillging in 
,queftion the t~tJe to teal property, in order' t(1 try it . tn 

_ this collateral manner, a method wIllel1 is now \lniver
!ally adopted ·in aI,m'oR ~very cafe. TIle "",rit of ~jeCt
ment, alld its nominal parties, a-re tIlen " judicially to 
c.' 1.:- ~onfidered; as :the fiCtitious form of an aaiOfly 

.' re:tlly- broug~ by the: leffor o·f the plail'ltiff, agaillfr 
~, the t~nant: 'in iJOfleili~, .nv~ted, under tb·e.control 
" and pO,we.r of the ~rt, _for the·advan~ment of juflice 
4,' ,in m3ny~ refpe~b., 1J~l)d to force the parties to go to 
~. trial-on tbe mer·its., !tvithout being .entangled in the 
:C' nicety of pl~dings in either- fide." 

Having thU3 e¥piained the -origin of an ejeall1ent, 
l\'1th the altention to the modern pra 6l: ice , I ihall no,'I' 
fllOW jn w~at !Cafes it • ,w.. a4equate remedy, ~nd ,ttlC 
methO\i of proceeding.- . 

Ejeament only lies Q{ fuch tilings wtlereot an ,entry 
~an be made, ltut of incorporeal hereditaments it wi!,1 
not; nor will it lie in fuch cafes, where tIle elltry of 
him who has the right is taken away by dCfcent, dif
contillu3.nce, twenty, years difpoifeffiOn, or otherwifc. 
It is, however, Tendered :I very eaf y and· expeditbus 
remedy to lanlliordst \vhofe. tenants are ill arrear, by 
fiatutc II fdr. ch. 36. which cna8s, " that every land~ 
•. ' lord or le{fur, who hath a right by law to r~-entcr, 

" it} 
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fe in cafe of n0!1-11a}'ment of rent, \vhere half a }gear~s 

" rel1t is due, and DO fuflicient difirefs is to be had, m:ly . 
'c fer!le 3 declaration in ejeametl~, on his tenant, or fix 
" the faDle upon fome nOl~rious part of the premi!es, 
,c whith iliall be valid, wit)10ut any for In al_ re-entry, 
" or previous demand of rent." A rec9very in fuc.h 
ejeClmeJ}t, iliall be final and conclufive, both in law 
and ~quit~·, unlefs the rent aod all calls be paid, or 

- tendered ,vithin fix calender months aftt:rwards 
In treating of the proceedings, it is neceifary to con ... 

fJder ,,,hether -the premifes are tenanted, or . untenanted. 
In o~jer to proceed, where there is a tenant on the 

premifes., you mull firft. draw 'a declaraticn,' and,· for 
this pUTpofe, it is nece1fary to confider what it filould 
contain, . the method of layi11g the demire, aDd how to 
defcribe the premifes. . 

The declaration muft pofrefs the fam~ requiiitc as 
declarations in perfona! aCtions: the '~ap'iD" may be of 
April terlD, though the title did not accrue till April 
vacation, .bec31jfe the iifue is joined, or jl)dgment- taken; 
as of the llext terin.-- The parties mull: be the nominal 
leffee and the cafual ejeCtor. . The 1Ulture tf the aBifJ1J 
is expreffed by calling it a plea -of trefpafs and ejeB:ment. 

- The . manner-, by fiating {he Qemife~ with. entry and 
ollfter. The time or d~y of tIle deOlife mufl: be laid after 
the title 3£crues, otherwife the plaintiif will be nonfuit
ed, t and tlle plaintitf muft lay the commencement of 
bis fuppofed leafe, to-Ilavt been preCe(\ellt to the ejeCt-. 
ment by the defendant. t The place muft be ill the 
county where the lands lie, aud the very townthip mult 
he fhown.§ The damage ifgeneral1y nominal. . 

As to laying the demifc, the time.113s been juft Dletl

tioned, the ldfors muft be thofe who claim the right, 

* z ,Tent. 174-
-t I Sid. 8. I Bac.Abr. IiI .. 
~ Jbid. ~ Jbid. , 

and 

' . . ' 



a~d ii is the ~Uer way, where there are feveral, to lay 
a joint deruife from them all, and a_ (eparate ,one fro~ 
e3ch; but if they are tenants in comm~ll, let tbe fepa,,; 
rate one b~ Jf their fhare only. If the clai~ailt he a 

feme covert, let the demife be laid as from her, and ~er 
hufh.ilt:. If he be 3D infant, there mull: ~~ tw_o demifes, 
one from _himfelf, and anothe~ fr~m his admitted guar
dian or next friend; and it was formerly held, that the 
leafe iBaft referve rent; though, it is now fCiid.- tl\at 
t)lis refervatioD is not neceffary. * The urual and f~efi: 
way of declaring, is:- to lay the day of the demife 
{ubfeqUOlt to a quarter 4ay after 'the title accrued, t~ 
hold from the quarter day, by yirtuc wh~reof the plain~ 
tiif entered, and was potrelfed_ ; ,and beillg fo poflCjJed,
the d_efendant afterwards, to witt on hl('n a day (viz. the 
day of t~ demife) en~red and expelled the plaintiH: 

It is held, that the defcription. of ~ the. premifes mua 
be' fo particular, that the ilieriff· may ~~rtainly know 
what to give poffeflion of . to the. plaiotiff; t but, by a 

~\... late dd:erminalic:g , ~his d~fcripti~ .. need no~ be fo ~xa.Cl: 
~s that of a precIpe In a real 3al~S, ftnce ~he plaintIff 

is to {how tile Iberiff what he claims title to, and is to 
take poffeffion at his peril. If he _ufurp Inore than he 
l13d duly recovet-ed, the COUjt will, in a fummaryway, 
fet it right.t But it ieems a more defi.rablt! praCtice, 
that tIle particular premifes nlould be difiinClly defined 
either by the declaration or tIle verdiCt .. , The premifes 
.may be defcribed by the nalnes of a me{fuage, a. houfe, 
~o(tage, or roonl ·in- fuch a houfe, bed-chalnber, fiable, 
orchlrd, fo many acres of Jand, llleaaO\V, l)afiure, 
,"-'.Iood, &co but they have been held not to be ,veIl de
{cribed, by the names of a repofitory, of a meffuage or 

* 3 Dur. 
t z I ... Raym. T 470. : Str. 90S. 
~ 'I Bur. 6z9. 

tenelnellt, 
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~nement, - of a toetruage and lands to the fame belong ... 
ing, of a piece of Jand,' nor of a fithery, rent, or other 
profit, nor without dtowing the quantity and quality 
ef the land~t _od fo much by eftimi~ion is not fufti
eient ; t nor is there any occafion to ure the expreftioa 
byefti~ation, as you ~ay declare of SOOO acres, tbougit 
you tao only recov~- five; or of the whole of an eftate, 

, . though you are only intitlerl to a moietY or three parts, &c. 
W Iter JIiilO: !lot -be called' ro, .or a rivulet, or a water 
eourfe, but fo Diany 2ct2S Of lafta cove~d with water.~ 
H.~ing prepared your ~Iatatioa. add ther~to the 

notice ftom the caf.at ~o(," tt}airin,1h; tenant to 
ap~r the aezt term and det~nd h.istitle_ 

Mak-e two -copies of tllis declaration and notice, ont 
1rh~teOf in1Jft- be fer¥.ec1 Go tlie teftant himfeJf, or hie 
wife Oft th~ premifes; bUt: it will SlOt do on any otbet' 
petfon; yet, if &e wi~ refuCt to Har the notice fe:1d 

a~ go out of the W3', and it be left in the ihop, or 
if the tenant kee~ Olilt of the way to avoid being fetved3 

the conn will grant a lule to {bow caufe why_leaving ~ 
declaration at his home Ihou·kt not be good fervice.-t; A 
declaration delivered to a daughter, or fat~r is good, if 
owned b" the teDaD~ afterwar.cfs... ,-

.I ' 

,< It was formerly beld) tha't a .ecJaration in ejettmeot 
could not be altered or amended after it v:as t>nce de~ 
livered, even in the moft trivial -matttts; ~ut, it has 
ftnce been held, that an eleCtment is a mere fiB:itio1.ls . -

:dion, and the demife mere matter of -fornl, and, on 
application, the demife \vas ordered to be amellded; but 
this was to fave the plaintitT from be,ing barred by a ine, 

. jf 

* Bames I7~. 
t 11 Co. 55. I 8 all-. 254. contra. 
t Say. 82. ero. Car. 573-
§ Yet. 143. 
II 2 \\tilf. 263. 
, Barnes 175, 1,6, 183-
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jf he ll&ld been obliged to bring a freth ejcamellt. * 
Hence, as the demife may be altered, -there can be no 
doubt but toot other parts l~fs mattrial may :tIfo be 
amended, the aaiOD being, as has been ~terve(l, in-
,·ented-under the control-of the court, for the adv311ce .. 
ment of juftice, 3nd merely to try the right in quef1:ion.t
But the court have refufed to amend where the name 
James· was put inftead of John. In further fupport. of 
the doarine of amendment, at·~ ~...,en faid, that an 
ejeCbncnt is the ·mere creature of tIle -tOUIt, - and open 
to every equitable regulatioD, fot' eA-pediting the t111<;. 
juftice of the eafe.t. - -

. After ferving- a copy of the declaration, . let the perfon 
who ferved it make an_ affidavit Qf fuch fervice, annex 
to it a copy of the declal~ation, and the next court move 
for the common rule, infert it in your dOcquet, and file 
the decla(ation, -notice, and aJDdavit., The rule is, that 
the.tenant appear, file common bail, eftter into the com·
moo-rule, and pleadio twenty . days , or tllat j~;rb~nt 
by default- be entered ag=iinft the c:tfu~ ejeC\or. -' 

. If no appearance and plea in time, -move fOr jt1dgment 
.ifi for want thereof, and put- it in your docquet in the 
fame manner as before: i~ is 3 four ~y rulc, 3D() need 
not be ferved: if no caufe iliown before the return, 
prepare your judgment roll againfi: the cafual ejetlor, 
ftyle it of the term you fign judgnlent, infert warrants 
of attorney, a lllCmorandum of the term the declaratioll 

~ 

is of, if by bill, imparJance to the term of judgmcm, 
the judgmellt itielf with a remiffion of the damages, 
get it figned by the judge, Inake out writ pf poifellioll, 
take thetll to the f)ffice,- file tIle roll, and the clerk fells 
tIle \\·rit, tlpOll \Vllich de:iver it to the ilieri1f to execute~ 

1(.. 4- Bur. 244-7. 2 Bur. I 162, 
.:~ 1 Bur. 665. 
-: .!, I~la. Itel" 9-1-°. 

If 
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If the tenant mean to appear, . it is ufu:lI for hi~ ~ltor ... 
ney to give ootic:e, that Ile is concerned, and thereupon 
the plaioa..1f tends a ne\v C()py of tIle declaration; .alldy 

in or,ler to apI!ear t tl1e ttnlilt l11U11: procure hilllfelf to 
lle admitted· defendant, \\~hicl1 is done by enterillg illto 
the common .ruJ~ and pl~adi~lg. ' 

Enter an appearance for the defendant OD your <k>c
quet, draw up the· confent rule, make two copies, 
bgn them as de~ndailtts attorney, . and deli"ver them 
both, ,,,it]. a _plea of the general iifue, tQ the plaintiff's 
attorney, wb9.will fign the rules on: behalf of the plain
tiff, anl retllrn you one: tile a copy of the plea in the 
office, anf! the work is completed~ If the tenant only 
defend for part of the premifes, give· nOtice of what part, 
with the plea. . -
. T-enants flluft give notice to their landlords, agreeable 
to ftatute II feft ch. 36. of their being ferved with 
declarations in ejeClment, under the penalty of forfeiting 
to them the ~ value. of three ·years improved rent of the 
premifes, i:l order that they may join with them • 
defendants, or defend alone. ~ 
.. Any perf OIl claiming right to the premifes in queftion, 
may, witll ]C3V6 of· tll~ court~ be made defendJnt .with 
the teliant in poifeffian; hut the court never perlnits 'fuch 
Ferfons to defend alone, witIlout tIle' tenant. Great in ... 
conveniences having, ho\vever, happened by tenants 
refuting to appear to fuell ejetlments, or !uffer tlleir 
landlords to take upon'them tIle defence thereof, by the 
falne fiatute [feel" go.] tIle court may futrer the landlord 
to make himfelf defendant, by joining wittl the tenant 
ill cafe he filall appear; hut, if the tenant refufe to appear, 
judgment {hall be tigncd ~gajnt1: the cafual ejeCtor for 
\vant thereof; and, if lll~ lalllll<'l'tl ()f 211y,part of the la11{1 
t!curc to aftpcar l)j· 11illlt~lf, ~lnd f()llfcllt to cl1ter into 
t11C I i}.~e fllie tl1at tIle tenlfl t, if 11 e )lad appeared, OUgl1t 

to Il.lve dOlle, tl1~tl tIlt, «()\11 { thall p~rmit fuell lllldloT<l 
fo 
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fo to do, and order a {by of execution upon f\Jeh judg
ment againft the cafual ejeCtor, until they make further 
order therein. 

In order to 111ake the Jalldlord a defendant, move the 
court, that he be made defendant with the tenant, if the 
btter appear; and, if the tenant do not appear, then 
that he may appear by himfelf, all~ enter into the common 
rule, and defend his title. Annex a certified copy of this 
rule to the confent rule and plea, and ferve it ,vith them. 

After the tenant has gh~en the landlord notice of the 
fervice of the declaration in ejeCl:ment upon him, and 
tll~ landlord is apprehenfive that tIle teriant will not 
appear, he muft, in order to be made defendant bimfelf, 
offer to fuell tenant a note of indemnit)· againft all cons 
a"oti charges" to which he may be put by reafon of his 
becoming defendant in the aCtion, and, jf the tenant 
refafe to appear, the 13ndlord, upon an affidavit of fuch 
tender being made to the tenant, and a copy thereof 
ferved on the oppofite attorlley, wit}} a notice· of his 
illtent to move the court to he made defendallt ill the 
room of the calual ejeCtor, will be made by the court 
defendant in the aCl:ion. ' 

\Vhen the latldlord is made (le-felldant, the plaintilF, 
at the trial, muft prov~ that tl1e, defend3nt or 11is tenant 
was in poffeffioll. *' If judgment. ,he figIled againfi tIle 
catual ejeCtor, the landlord lIlly mO've to fet it afide, 
where the defendant has not given hiln notice. t 

If the le(fur of the plaintiff· be an infant, you may 
apply to the COllrt to fray proceedings Ulltil a guardian 
be appointed, and a rule will he grallted, though tl1ere 
be a real plaintiff named:t proceedings have likewifq 
be~n frayed till the Jeffor of the plaintiff, being a 110n .. 

refidcnt, gave fecurity for cofts, § 

* I Wilf. 220. 

~ Str. 694, 93 2 . 

• 

N 11 Frequc11tly 

t 4 Bur. 1997· 
§ ~Bur.lli7· 
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Freq!lcntly' the dcfl-nc1:tnt. aftcr elltering il1tO tl1e 
(:)31111011 rule, ,,·itl1cs to \\-ith(lra\\· his plea 311(1 confefs 

_ tJ.1C aCtio!l. in ~,·l~i(-ll (:ltc, it is a prJ\.qice to cllter a Yft,4>ilxit 

()r a rt,'it.'l&l ';.,1L"r~f.ta;:~};{, 011 ~hc rotl; hut it is a quelliofj 
,\·tl~tl1er the !cTor of tl)c plaintiif can reco,·er ~nfls Oil 

tl1e rllll", or i~ put to 3 nc\\~ :ldian. S~metimcs, to f.l\·c 
eXl>cnce, Llte ten311t ~"ill attorn, ill \\?hich cafe )lC 

Illlifl 1"!gn an attornment; but attornlncnt of teo30ts to 

flrangers are, by ftatutc I I fefT. ell. 36. fea. 27. ,'"oid, 
a:,d the poffeffion of the landlord Ilot changed, except 
,-,-here ma,Ie purfuant to a j\ldgment, order of a conn of 
e(lllit~-, or \yiih the cOllfellt of the landlord. 

\\rhere the c:lufe is to be tried, give the like notice, and 
take the like fleps as in COlnmon cafes. If the defend
~nt \vill nor appear at the trial, and confefs -leafe, elltry
and outler ~ according to the rule, the: praaice is to call 
tlle defendant and llis attorney, 30d upon Ilon-appe3rance~ 
or refuf41 to comply \\7ith the rule, to call the plaintiff, 
and n~nfuit him; then, at the plaintiffts inilance, tIle 
c~\lfe Gf the nonfuit is indorfed on the prJIta or ~·erdia, 
,,"lliel} intitlcs tIle lliaintift'" to judgment againfl: the 
c~fu31 ejeclor. ~ 

If tllcre be fcveral defendants for the f.1me prcll1ifes, 
and fOllle appear and confefs, bur otllers do not, the 
j)raaice is to proceed againft thofc \\·ho do appear, and 
to cl1ter a \~erditl for the refi; but then tll.e caufe of tIle 
vcrdit1 is indorfed OIl ~he pyJeo, which, as to tllC dc
flulters~ intitles tIle plaintiil: to jU(lgnlent againft tile ca-
• , • Cl. t 

fUll e .. ;~clor. 

If tlie plai11tiff '\~cre 110nfuited for "·:lot of confelling 
leafe, cntr}~ 3t1d oufler, )'011 Inove for j\ldglncllt tllereon, 
all~l cl1ter UI> judgment as if no appearance llad hCCll 

clltcrc{l f~)r the tCl13nt; take tIle record Jiltl cOl.fent rll1c 

to tIle judge, :l11{111C- \,~ijl t:lX cofts tl1erCOJJ ; Ill:lke l copy, 
t~!r\ .. ' 
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f. He the J,efenu::mt therewith, and demand the co£:s, 
which, if Jut paid to the icHor of the plaintitf. he may, 
011 affi,la,·itor tl1e fac1s, filove f(1r :In Jttlcl1merjt. 

1 f a verJit.l hc gi~en for the defcmbnt, or the pLlintiiF 
be 110111ltited for Jefetl of titl~, tllc llefcl1dant l"llUi1 pro-
cred to tJX his cofis on the n:nlid or p~llc{f, as in other 
aCtions, and fuc out a ca./a. againi1: the plaintiff; an,1 if, 
upon fllowing the writ under feal to the leffor of the 
pbintifl, and ferving him with a copy of the rule {,:" 
content, with a taxed bill, the leifor of the plaintiti' do 
not pay them, the court, on mOlion and affidavit of the 
f:H~ts, '\\'ill grant an attachn'lent againil him: but if the 
plaintiff be nonfuited, he may ply the cofts to which of 
tIle defetltlallts lle pleafes. . 

Bur if a verdiCt be gi\"CIl for tIle plairJtitf, 11C Il1ay" l1Jve 
:l ca. fa. or :1 fie fa. for the cofis, and a writ of p:ltleffiol1,
or this writ of poifeffion, and either of the~n. in · -ne 

. 
\,Yrlt. 

1)1 all cafes, wl1ere the prelnifes are ZlJltenc.1iltcll, exccl)t

in the cafc to which the fiatute extellds, and matltic11Cd 
afterwards, the nlo{le of recoverillg poffeffion is 3ccord
ing to the old common law praaice~ by an aCtulI Ieafe, 
cntry amI outler, as follo~s: A, the perfon cbimil1:;; 
title, iigtlS a letler 0.[ attorne~?, to elnpO\Ver B to execut;:· 

a le3t::, illliis nanlC, of tIle prcr!liies ill qtlcfticl1, tc) !~·'t 

(or the O\VI1Cr of the lalld hilnfelf, \vitilijut (1 i \Till~\· r~lC~l t:' :) 

letter of ~ttorncy, may execute the )caf~) \\,!1i~~Il j~) d:)uc 

ul)on tIle prCll1ifes, Band C l)e~llg only tl1crecJ!1: tilCll 1J, 
;lfrcr having executed fuch ic:lft', lcJ.\'cs·C in p)LHi0il 
of the prctnifes, \vl1o is tllrllC(I (),It l}y i), {0 \·\·llonj~ 

\vllilc 011 tIle IlfCl11ii'cs, E tlcli\'ers a decL.1r,ltio'l i11 cj~~:r .. 
111ent, an~l tllell, on affi,lavit ()f tl1e due c~ccuti()jl of l11~ 
l)()\\"cr 311\) ICJfc, "Oll move ftJr tJle C()ll'1Jl10rl rule. 

J 

'["he ucclJratioll is tIle fame as {)lhcr Jc~:l:lralions iii 

t)cClmcnt, only, inllead of a fi":titiom plaintifF an,i 
( t c f·~ 11 (1 a 11 t , C, t 11 CIt." (11 1 c if e e , a 11 (I 1) , t 11 C I' C ,. t I rj ( l (1,; , ' , 
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!Ire made plaintjjf !lod defeDdant~ The notice at the 
enrl differs from that 3hove, being to the defendant Ilim~ 
felf to appear 30d plead. If no l~)ea be rut in within 
due time, mo,·e for judgment, and ~n[er it. Any perfon 
claiming title to the pre!nifes, may appear and enter into 
tIle common rule, though, in fome books, it is laid 
down otherwife. 

But*", in all cafes between landlords and tenants, t as 
often as it iliall happen that one half year's rent fnall be 
in arrear, and the landlord or leff\)r bath a right by law
to re-enter, for non-payment thereof, the landlord filall 
and may, without 3Dy formal demand or re .. entry. ferve 
3 declaration in ejeCtmellt for the recovery of the delnifed 
l)remifes; OT, in cafe tile fame C3nnot be legally ferved~ 
or no tenant be in a8ual polfeffion of the premifes, 
then he may affix the fame \lpOn the door of any delllifed 
Ine{fu3g~; or, it! cafe fuch ~j~ament rnaD not be for 
t11e recovery of a meffuage, then upon fome notoriou! 
place of tIle lands, &c. comprifrd in fIlCh declaration; 
and filch affixillg fh:lll be deemed iegal fervice, and (hall 
fialld in tIle place of a torlllal dcnland and reo-entry; and, 
in cafe judbfficnt he ab3infi the cafual ejeCtor, or a 
nOJlfllit fl)r not cOllfeffing leare, entry and oufler, it 
iliall be made appear to the court by affidavit, or be • 
pro\-ed Gn tlle trial, itl cafe the defendallt 3ppears, 
" tl1~t half a ,~e3r~s rent was due before tl1e declaration 

" " \'\'"as fer\'"ed, 3rid that no fllfficient diftrefs \\"as to be 
"found on the demifed premifcst counter/ailing the 
" alreJrS tllcn dlle, and that.the )cffor in ejcClmellt had 
" power to re-ellter," then the lefror iliall ha"ejudgtneot 
and execution, and, if the Idrce futTer it without pay-
ing t1le rel1t and arrears witll full colls, and witllOtlt 
filillg a hill in equity in fix cl!endar lnonths, 11e 111:111 
be harred froln all r<:licf otllcr tl130 by writ of error, . 

and 
*' ~~:!,.. p. 1, l). 

- ... ~ 

t ,
"'l , t • " ( ) ; '" ~ , .-

"t. -.. .. .. _,. 1. - - .".. I (1, " h. r. 'en. ,.. j 
•. : '. .. ..... .i..' .) ...... 1. 'C .. l. .. ~ 
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~nJ the lelfor Ihall 110Jd the prelnifes difchlrged froln 
the leafe. But this is no~ to bar the rig~lt of :1 mortgag'ce, 
who is not in poffeffion, fo as he pay the arrears, with 
cells, in fix c:llendar months. 

If tIle leffce file Ci bill in eq~ity for relief,'" he muft 
bring illto court, in forty days after tlle leffor's allf\~ter, 
fo much as he Ihall fwear to be due, over and lbove all 
j.ull allowances, with. the cons, -there to remain till
hearing, or the injunCli'ln {hall be ditfolved. 

If- tile tenaet or Ieffee tenller to the le(for or lan(llord, t 
or bring into court the rent and arrears, together \~"ith 
the coils, further proc~edings thail ceafe; and, if the 
ieffee he relieved in equity, he DlaII enjoy the lands 
according to his Icafe, without obtailling a new onc. 

The true conf1:ruCtion of this aa is, to take from the 
landlord tIle inconvenience of his contilluing 3J~~ays 
liable to dO Ullcertainty of po(feffion, frqm its remaining 
in the power of tJle tenant to otTer Ilim a cOlllpenfatioll 
at any time, 50 order to found an application for relief 
in equity; and to limit :lnd confille the tenant to fix 
calendar months after executi~n granted for llis doing 
this, or elfe that the landloT(1 fllall, froln thenceforth, 
hold the demifed l)reJnifcs diicharged froln the leafe.! 

The declaration is prepared as above, laying your 
deolife after the rent becolne due; all(l, ill _ oT(ler to _ 
fnove for judgment, make ~ffidavit of affixilig, and tIle 
taos req\'ired by, the ilatute ~ tnove as hefore, 311d, 

if tlte tenant lppear 311d pleld, all tlle Inatters in tIle 
3ffi,lavit mutl be pro,·cd on the trial. § 

In Ilroceeding hy ejeCtmellt, to obtain fatisfatlion 
of 3 r,z3rtgage, the llurpofe is either to get j)ltO tile 
receipt of the-i~ents :11ld profits, 0: to recover poHcffion. 

-

--~-~~---=--~~. 

--- ---- - 1'0 

- :+ l~,-~s of N. Y. 1 I feif. ell. 36. f~L1. 24-. 
t Ibid. fect. 25. 
t I Bur. 61 4-
§ Ibid. 
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·1·0 (10 the lirfi:, an eje8:ment may l)e brougllt \\'~thOllt 
allY notice to- quit, although the leafe be mJde before 
t1\e mortgage; hut to get into poffeffioll, proper notice 
nlull: be given, and the plaintiff proceeds in tIle ufual 
way.- If tIle premiies be vacant, let a leafe be fealed, 
:1n-d tIle fame mode purfued as 3bove defcribed. 

'Vllen the writ of poifeffion js a\\~arded, and tIle fheriff 
delivers po{ff!ffion to the leifor of tIle plaintiff-, if t!le 
flefendant ouO: him, befides th.e method of regaining 
poffeffion by an a/iaJ habere facias pojfo./Ji~11cm, in cafe tl1C 
firf\: was not abfolutely returned, (which the plaintiff 
lDay defire tIle ilieriff not to do, and tlle11 enter that tIle 
fl1criif did not retllrn his ,vrit) the leifor, upon affidavit 
of tl1C faCt, nlay 113ve an att3chment again1 the defendant 
for a contempt of the procefs of the cqurt; but if, after 
being put in poffeffion, the Ieffor of the plaintiffbe oufied 
hy a {hanger, his remedy is ~y proceeding under the 
11atllte for pre\genting forcible entries and dctaillers, 
or bringing another ejetlolent; but if a firanger obfiruC\: 
tIle flleriff in tIle aa: of delivering, _lle is liable to all 

3ttJchmellt. · 
\\Thell judgment is ol1t3ined in ejeCl:ment, the nlcfllc 

profits may he recovered by an aCtioll; 311£1, :13 it i~ 
cOllfequentiaI to tIle recover)~, it !11ay be brol1gl1t l))~ 

tIle leffor of the plaintiff in his o\'vn llalnc, or tllat of tIle 
nonl;n~lle{fce. ]t is fai(l,~ that aCtions for Inefne pr()iits 
fllQuid not be favored, as tllCY ten<l to create doul,le cx
IJellCe, and t)le ])lail1tiff fllould lle ready at tIle trial of 
the ejeCtment to prove his damages. This is certainly 
rigllt, in I)oint of juflice; but I believe tllerc has bl'ell 

110 infiance of it for nlJny years paft. 
'l~he tell~nt is concluded l)y tIle judgrnent, an() C311not 

COl1trovcrt tIle title, confeq\lelltly CanJl0t COlll rovert tl1C 
l>laintiif's PO{ft:lUf)11, ,~Jlif II is llart of llis title. '1'11c 
jUdglll~llt only' COI1C.llldcs tIle parties ~s to tlle fulljea 

·x- U·.11·nc"" S .... "- ~ l I. 

• 
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Jllatf-er of it; beyond tlIe tilne laid, lt I,ro\·es notl1in~ at 
all. ~ But, if tIle plaintiff, in an actioll for tllC rncfnc 
prohts, be content with them, from the time of the de
Jl1ifc in the ejealnent Ulltil recovery of poff"effion, the 
jndgmcnt is fuch fufficicnt evidence of the length of time, 
that he heed only prove the judgment, execution of the 
"v"rit of poffellion, and v·alue. If tIle lcff"or of the plain
tiff choofe to go for mefne profits antecedent to the day of 
tIle demife, he mufl: alfo prove his title during the :Inte
l cdent period, :md the occupation of the defendant; and, 
in this c:afc, the aCtion muft be in his o"vn name. 

III order to prove the leffor of the plaintiff's title, pro
duce the copy cf the judgment ·in ejeCtment, if trial at the 
CirC\lit court; or the record itfelf, if at bar, together \vith 
the attorney's ~ill: but, if the judgment be_ by default, 
a ,vrit of poifeffion executed is necefTary; tllough; it 
is faid, t~at the latter does not [eem reqllifite, for, if 
the tenant be conc~uded by the judgment in ejeCtment, he 
is con~fequently concluded from controverting the plain
tiff's potreffioll, \vhich is part of his title. As to the \·alue 
of the mefne profits, they D1Ufi: be proved; but, in efli-
1113ting tIle value, the jury are not confined to the Inere 
rent ot- the prclnifes, for th~y may give \VllJtevcr dlola--
ges tlley think proper, though tIle- defelldant may plead 
tlle fiatute of lilnitatiollS, alld by t]lat llleallS l)rote~ 
llilufelf from all but the latl fix years. t 

* 2, Bur. 66S. 
'f 3 Wilf. 121, Z Bur. 267-
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CHAPTER "~II. 

Error. 

A \VRIT uf error is a writ demandable of right in all 
civil cafes," and iff ues Otlt of the court of cllancery. It 
lies, wllere any Olle is aggrieved by the proccedi11gs and 
judgment of :lIly court of recerd, al1d authorifes a fu}.'erior 
court to exalnine fuch record alld proceedings, and. tl1ere-
0'11 [0 affirm or revcrfe the faloe'according to la\v ITt 

On proceedings from an inferior COllrt, error mull: be 
- brought in the fllpreme court: on proceedings in the fu

preme, error "lies in the court of errors j though, for 
error ill faa evident o~ the face of the proceedings of 
tIle fuprerilc court, error lies in the f3me . 

. As to the judg~ents 3tld cafes on which error lics, I 
have jufi: mentioned, that it does to the judgments of .11 
courts of record; it likewife does upon all judgments by 
any judge or court of record, which acts according to the 
courfe of the common law, though newly ereCted by 
fi~tute.l But error does not lie upon an order uf J jurif
diaion newly ereCted, not proceedillg according to tIle 
commOll la\v,§ nor UpOll a decree ,in chancery,U nor 
upon an order by juftices of the peace, ~ nor upon an 
habeas carpus denied,.* nor upon 2n ioterloc.utory judg
mellt before the tinal judgmel1t. But a ~·rit of error nlay 

- be 

* l,a\\'s of N. Y. 8 fea: ell. II. fta. 13. 
t, 2 Inft. 40 • 

~ I Salk. 263-
§ Ibid. 
II I Roll. i ~-t, I. 44· 
~r z ~T 0 n . I 67. 
.... S;lIk. 504· z l\lod. Ca. 29' 
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b~ fU'ed out before final judgment 6gned: and, it fin~ 
judgment he delayed with a ,-iew that the wr!t of error. 
may be fpent, the plaintiff may be compelled to fign his 
judgment; and, if he do not, the court have ordered 
a writ of error to iffue at tile expence or the plaintiff in 
the fuit, or of his attorney, al1d ha\'e fet afide an execu .. 
tion ilfued by furprife. 

Error does not lie upon a judgment for part, before the 
whole jllea is deternlined; as, in a fuit ag~inft feveral, if 
there be judgnlent ~gainft one, error does not lie until 
judgment againft all the defendants:* nor, it" the judg-
ment be for part of the dfmand, until judgment for the 
wllole:t yet, if the party die, fo that nothing more is 
don~, error lies for tlie plaintiff grieved by the award, 
or interlocutory judgment;t fo, in a fuit againft feveral 
upon feveral originals, errQr lies ~pon a judgment againft 
one.§ 

As to the perfons who may bring error, any perfons 
d":tmni6ed thereby in a record, or who Jllay be fuppofed 
to be injured by it, olay bring a writ of error to reverie 
it, whether he be a party or not; hllt principal and hail 
cannot join in a writ of error: nor can a writ of error 
t-o reverfe a judgment be brought by allY perfon \vho "~3S 
not party or privy to the record, or who was not injured 
17y the judgment, in order to receive advantage by the 
reverfal tll.ercQf.1I If the plaintiff be nonfuited at tIle 
circuit, he may bring error upon the judgnlent.-J 

A privy may be the heir, executor or adminiftr3tor,*~: 
lVithout faying how heir, &c.tt or a privy in eftate, as 

00 b( 

* I I Co. 39-
t I I Co. 39- D}'er 29 1• 

t II Co. 4 1, a. 
§ I I Co. 41. 2 Rol. 126. 
II Rol. Abr - 74-7· D)?er 90~, 
, Rol. Abr. 74~ 
** F. N. B. 21. 

tt ~. Cro, 16o~ 
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hy the fianlte of 10 f~lf. ch. 48. fea. 7. whicll ~oaas. 
that ,,·oere a tcnatlt ill dower, by curtefy or for life, 
lefes b\- default the r~\'erfioner or rem3inder maRt his heirs 

J • 

or fuccelfot,s rn3}p 113\·e a writ of error, as well in the 
lifetime of the tenant as aft-!r. But it mufi: be fuch a 
privy as hath benefit by the reverfa), and by him ill 

immcd;ate remainder~* Bail- cannot have error of a 
judgment againft the principal, though joined with him; 
30d a )Oe\-erfal by him ,vho ought l&O~ to have error, may 
be reverfed. t 1.f judgment be againf1: two, and one 
only brigg error, it is bad, even though a:he other be 
dead, if it do not 3ppcar; though, if it do, the furvivor 
may bring error, without being executo!' of the deceaf .. 
ed ; t and the writ (If error mall: defcribe the fnit by the 
r..am~ of all the parties, though to tIle damage of thofe 
,:>nly WllO bring error;§ hut if r\\·o executors join in a 
v:rit (1f error, and one of tll~m \\?ill not affign errors, 
the colirt wiil give the other time to tWnmon 3Dd fever. H 
If, in an aCtioll agaiilft three executors, one plead Ilene 
adl1zir.ijiru£"il generally, and there be j\ldgment againfl 
him, ,\:ith :lifets in flttUJ-~, and the other ~\VO plead pltll' 
{J,lmj1tilt,..a~'it ultra, ancl a verdiCt be againft them, they 
mllfi all three join in error:~ if only· Olle e .. 'Cecutor ap
pcare(i, :lcc1 judgmel1t ,"·ere againft all, they mull 311 join 
in error ;~* hut if one Inake default, he mav be fever-., . 
ed.tt Error cannot be taken out in tIle nanle of the 
c~fual ejeCtor.tt 

0- 5 Mod. 396. 
~ 5 l\lod. 396. 2 Cro. 138. 

:r Str. z 33· 
§ Ibid. 692. 
If Jbid. 783-
~ I Salk. 312, 

** l\Jod. C~. 40 .. 
i' I~ I .\\iilf. 88. 
:tt z Bur. i 56. Bar~es I i~~· 

Error 
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Error ought to be fued ogainjl all the parties to the re
covery, or who are privy thereto; and if anyone who wets 
a party has now nothing, yet he fhall he made defendant 
in ~rror." In error of a judganent which t:oncerns lalld, 
there {hall he 3 fieri farios to the te~re-tenaut before he 
can be oufi:ed;t and it is no\v alfo tIle courfe of tIle 
court to h3\'e it a~infl: the heir;t fo, in error upon :l 

judgment for the people in an atlioD by qui tam, &c. 
mere Ihall be :1 fcj~ facias againft the informer.§ 

All writs' of eJlor upon judgnlents in the fupreln~ 
court, mnfi: be brought within five years after giving 
judgment.U If a writ of. error be returllable before jud~
ment, it thall be qualhed;~ yet it may be fued out after 
judgment figned, before entry cn the roll, ** 3nd tnay 
be tefted bef(lTe judgment given,tt ,,·hich is indeed~ 
the ufual f;ourfe for preveGtiug and fuperfeding execu-
tion. . . 

By Gatute J I fefT". ell. 46• fea. II. iu all a8io:ls real, 
perfonal or mixed, the death of either party, oet\veen 
verditl and judgment, thall not be alleged for error, 
fo as fuch judgment be entered \vithin two terms after 
the verdiCt; and in perfonal actions and ejeCtmCJltstt 
by original, after iffue joined; and, after j\ldgment, tIle 
want of fifteen days between the teGe and return of jury 
prccefs and executi.on (except a ca.fll. whereon an exigen, 
is to be awarded or to make bail liable) fIla]l not be al
leged for error. 

For fueh mitlakes or infortnalitics as :ire cured bv ver-. 
ditt or judgment, and are confequentiy not error, fec 

* F. N. B. 18 . 
. ,- Dyer. 32 I. RaYlll. I 7. 
! 3 Mod. 2i4· 
§ Save 10. 

ti Laws of N~ Y. 8 fea: ch. Il~ ((8:. l~. 
~ Z Str. 89 I, 
* ·X" 1 R 01. 7 50, 1, z ,; . 
ti' V'ent. 258• - t [. Sect. 12. 

Part 
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P.1rt I. ch. 6. p. 92. &c. Generally fpeaking~ whalev!!r 
-might have be~n pleaded in abatement, OT tdken adv311~ 
tage-. of by demurrer, cannot he alleged for error; though 
this iDa..~im is not univerf31Jy true. 

Sc&. I. lYfltlttlb:gs in E"tJr fr- tlII hforior COIITI 
to 1« 81lPTtIIIt CtnI1't. 

TAKE a preCipe to on'! of the clerks in chancery, 
2nd he will make out a writ of error, retllrnable in 
the fupreme court after judgment, and tefied tl1e" day 
()f leaving the precipe. 

Carry the writ of error to the clerk of the Court where_ 
the record is, and give notice of Jodging it to the ~ttor
lley for the defendant in error. The ufual and faft:fi: 
way to prevent execution is to get the writ allowed 
before the time of t2xing cofi:s, and ferve the notice :It 
the time of taxation. If the defendant can demand 
hai1, it is neceffary likewife, in order to make the writ 
operate as a fi.l'"{edCflS, to put in fueh bail in tIle manner 
after mentioned; or execution may be iifued, though:1 
writ of refi:itution ",ill be awarded if the jlldgment be 
reverfed. It is hel,i that 3 writ of en·or is a Jupcrfideas 
only from allowance~ and notice thereof. + 

-As to bail, it is enaaed hy fiatute II felf. ch. 3- that 
'" no execution {ha1J b~ flayed or deJaye,} upon or by 
,c any writ of error or fiiptrftdeas thereupon, to be fued 
., for the reverfing a~y ju9gment, given in any a8ioll 
" ·upon any jingle hondfor deht, or upon ony ohligatian with 
" condition for the payment of monty only, or upon any 
" aflion of deht for rmt, or upon any C01ztyal1 fued in any 
'I, court of record in the flate, 11111efs fuch perfon, ill 

" whofe D3me fuch w. it iliall be brought, with two 

" fufficiellt 

* Barnes 376. 
t Barnes 376; \)ut fee I Salk. 32I. z l\!od. Ca. 1;0. 
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t, fufficient fureti~:;. fuch ;IS the COllrt wherein ftlCh 
" judgment given Ihall allow of, tnelll tirft, before fuch 
" flay made, or .,h,pt,:.r,dtn5 3w3rd~d, be I)O\ln<1 unto tile 
., party for ,,,hom any fuch judgment is given, by re
Ie cognizance, to he :1ckno,yIeged ill the fame court, in 
" double the fu~n adjudged to he recovered by tire faid 
I' former jU(iglDent to profecute the faid writ of error 
Ie \vith ~ftea, and alio to fatisfy and pay, jf the judgment 
" be alIirmed, all and fingular the debts, damages and 
" cons, to be award~d by the delay of execution. An.d 
f' further, that no execution {hall be flayed, in any of 
., the coutts :d"orefaid, by any writ of error, after a1lJ 
sc fillrdill and judgmtnt tkertu"l1 obtained in any perfonal 
" at1iDn, unlefs fl.1Ch recognizance, in manner abo\Y~ di
fl reCled, be acknowleged in th~ £ourt where the judg. 
" ment is given. And~ in wiits of ~rror to he brought 
" UP(JIl judg1Mnt ofte; -verdiB, in any -writ if dgu.'er, or 
" in any aCii:1D of tjtBm~lIt, no execution iliall be 
c.' fiaye~, unlefs the pl:tintjlf in luch w'rit of error 111all 
" be bound to the plaiRtilf in dower or eje6l:ment, ill 

" fuch reafonable fum as the court, to \.\=-llich furh writ 
" of error is direCted, !hall think fit, with condition, 
f-' that if judgment thall be affirlned in fuch writ of 
" error, or jf it be difcontinl1ed. in default of the plain riff', 
ft Qr the plaintitf be tlonfuit therein, tllat tllcn fuell 
" plaintiff fhalJ pay fuch coils, damages and fums of 
" money as lh31l be awarded upon or after fuch judg
" mCllt affirmed, o:fcontillUJ11Ce, or nonfuit had. But 
" nothing in this aCt. ihall extend to any writ of erro;
" brought by any executor or adminll1:rator, nor to any 
"'a8ioll popular, nor to an aCti,)ll upon any penal 
" fiatute. " 

Bail in error, on a judgment in debt on hond, are each 
lll.,und in the fum recoverr.d, th:lt being d ~~!blc the fum 
<ln~;t but bail is Ilot rt:quilitc upon Ol judbll'll'nt in 3n 

aaiOll 
'It'T'if' t 1 l'V! al. Z I 3. 
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3C\ion of debt, founded upon a prior judgment;t: 
tllough it he jf there were no bail in the original aCtion. t 
·rJl~re mt1.il be baii on a bonomrce bond! on a feconJ 
\vrit of errcr,§ and on a bond given 3S a collateral 
fccurity for payment of money, II but Dot OR a bond for. 
performance of covenants, fi or on an 3\yard, ** nor to 
illdemnify.tt Nor is bail neceffary upon a judgment 
in an aCtion of a{fumpfit on a bill of exchange.!! 

In error on a judgment after verdiB:, upon ~ fcirE facia, 
againft bail, there muG be bail.§§ -. 

A recognizaoc~ in ejedment ought to be in the value 
of two years rent due, and 0,- 'ih!~ colls ; H 1I and the de. 
fendant in ejeebnent may give two fllt6ci~b:: fureties 
if he pleafe. 

On an amended writ of error, new bail mutt be 
given •• -e 

\Vhere the judgment is againft an executor or admini. 
ftrator de bonis p,·opriis, he muf1: put in bail on error, 
and pay cons if judgmellt affirmed; but if judgment be 
de bonis 'e.,Oatoris Of;· J-' ~ he f1lall neither put in bail nar 
pay cofis ;.** but, in an aC\:ion of deht fuggefting a de~ 
vajlavit, bail mufi: be put in, if error brought. ttt 

In order to prevent execution, bail muft be put in 
,\~ithin four days after delivery of the \vrit of error, 

. ao<l 

* 4 Bur. I 548. 1 Bla. Rep. 506. 
t Com. Rep. 556. 2 Bla. Rep. 768. 
t Str. 476. 
§ Ibid. 527. 
II Ibid. 959- Barnes is; 
~ Barnes 72. • 
** Com. Rep. 322• 1·-t Ibid • 
.... + Sh ... + ow. I 5-
§§ z Bla. Rep. 1'1,27. 

II If 4 Bur. ~ 501 • Barlles 103. 
~, 2, Bla. Rep. Io6i . 
. ~?{.* I .Lev. 245. I Sid. 36B~ z Keb. z9;, 37 I. COll1. R~p. 

32 3. 2, ero. 350. 
'!'i"I' fl. T. 24 Geo. 3. 
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Ind before one of the judges of tIle court, and is done 
by' taking the plaintiff in error, and t\Vo fufficient perfon~ 
to him, and the judge \,·ill take the recognizance; imlne
Qi~tc notice of Wllich mufllle p:i\~en to the attorney for the 

~ -
defendant in error. Exception mufi: be made within twen-
ty days, and is done by entering it on the blil-piece, and 
~etting a rule for better bail; a certified copy of which 
being fen-ed, the plaintiff" in error mull: put in better bail. _ 
or juftify in four days; if in term, in open court; if in 
vacation, conditionally at a judge's chatnbers, and after
,,·:ards in court the firft d3Y of tIle next term. In cafe 
other bail are allded, they Inuft be put in within two 
days, and juftify within the four. 

The ternl in the' court next after that in whicl1 the 
,;rr!t of error is hrougllt, the part~- ill w)lofe favor 
jUdgm~llt ,vas give,), mnn' move tlle court~ th~t the 
oppoiite party tranfcribe the record within eight days, 
or that execution i(fue upon fuch judgment; ~r, before 
the return of the writ, the defendant may direCl the 
r:lerk to Inake out a tranfcript of the record, '\vhich 
being done, he \viII deliver tIle fame over to tIle judge, 
who makes a return, annexing thereto the tranfcript. 
On filing this tfJnfcript in the fupremc court, it her:omes 
poifeffed of the caufe, and from thenceforth to the 
ieverfal or affirmance of the judgment, all proceedings 
are in tllis court. 

As foon as tIle recor,) is tranfcribcd, 'tl1C defelldant's at
torney, in order to cOll1pel affignolellt of errors, muet if
fue a writ of flirt facias qu.we c:r:ccutirmem non, ingroffcd on 
parcl1ment, which rnufi be figned and fealed in the ufual 
way. "fIlls \vrit CJlll10t be taken out till the record be 
tranfcribed. To this the plaintiff can anfwer nothing 
but affigning errors. The fcire facias being returned nihil, 
fue out an alias, and on nihil returned to that t or fcircftci 
returned t.o the fidl:, enter the common rule for judgmt~.~t 
on your docquet, which ig, " dut the plaintiffin error ap-

" l)e~r 
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" pear and affign errors in four days, or that the writ 01 
" error be nonprolfed; " and having (;ntered y\lur flirt fa.:. 
cias on the roll, fign ju(lgmcl,-t at the expiration thcieof. 
The firfi: jci1-e facias may be tetled the laft day of tho 
preceding term, if tIle record be brought in on the 6rfi: 
day of the term, and on tile brl1 day, jf brought in 
during tIle term. Tilere IDuft be fifteen day, bet\\'een 
the teile and return; but, if two ,vrils, the laft need 
not lie four da}'s before the return '\vith the fheriK. 

If the pl~:ntitf 3ffign errors, they wil) ~e either ge-
neral or fpecial; and he ffi3Y no\\·, by flatute 10 felf. 
ch. 10. fea. 8. allege diminution of tIle record, in error 
from 311 inferior court, which could formerly have only 
been dono in the COllrt of ~~·;f)rs. 

If the piaintift' allege dilninution, lIe mu~ m~ve fOI" 

a certiora"i to tIle clerk of the illterior court-, to certify 
the procefs, &c. not inferted in the record; to expe
dite the re1urn of Wllich, tile defenda~t may h3\~e a 
rule to return the (,!l·tiorari in four days. Plailltiff nluft 
t;en get tIle proceedings tr3nf(~ibed and re\\~r}led, or 
the defendant may plead in nullo ejl erJ-alum, and enter 
on record a n,'; 'i'iJJ~t, ", .. hie1l render~ the affignlTlent of 
errors of no 3\~aiI, a~ld, ~fter tllis, no climinutioii C:l::t De 
alleged without leave of !h~ court~ 

In order to affigri errors, draw a!lignnlent, \\~hit;il is in 
tl1e 11ature of a de('laratioll, and (teiiver a :::>py to tlle 
defendant, filil~g another \vith the clerk. 

The defend3tlt plc~(ls in nzt/fa tjl t"rr.1tllTi2, but to errors 
in faCt takes ifflle thereon ill1mediatel\,,_ 

" 
The fubfequent proceedings are nearly fim:Jar to 

argliinent Otl demurrer. _After errors are affignfd, tIle 
plaintiff in (., ror mul1: i!fue out a fch-e facias ad audicndlmz 
errore5, and, if rettlrned ,(ci,"e feci, or t\\"O nihils, he Inuit 
mo\'e t}le court, "tIlle tile defendant join ill error ill t\Vcn

f~ ty ~ays, or tllat tllc piailltiff be tleard e.~ parte.~' TIle 
Cl'rot 
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error book mufi he delivered to the judge, a ld the roll 
~arried in as ufual. *' 

On affirmance, the defendao! takes out: i.\ ca. fa. or 
fie fa. reciting the proceedings; but, on revcrfal, the 
plaiJltiff takes out a ,,·rit for cofls. 

Setl:. 2. E"or from the Supreme COllrl ifJ the COllrl 

of E"Grs . .,. 

By :lrticle 32 of the conftitutiolls a court for the cor
reB:ion of errors in the fupr~lnc court is etlablithcd, coo
fillillg of t.he prefident of tIle fenate, the fenators, an4 
chancellur. Tllis co~rt is more fully organized by fiatute 
8 felf. ch. I I. ~.\;hereby it is enacted, that any perfon 
"'ho is aggrieve(l by a judgment of the fupreme court, or 
his reprefcntatives, may brillg errOl~ 

The pr:i8:ice is very little variant from that defcribed 
above. TIle writ is iffiled out of the court of cllancerv, 

J 

and !DUft be left \~·i[b the clerk of the fuprelne cour~» 
and notice thereof gi\1ell to tIle defendallt's attorney. 
The iall1c rules hold \vitll refllctl: to bail as ill the laft 
fetlion. If trle \vrit iffue durillg (he fitting of (lIe legifla
ture, it is rcturllablc \\"ithout delay, at tllc place \\·here 
tlle fellate 1its; bllt, if duriIlg a recefs, it is rcturnal)lc at 
the l .. e~=t mecti:lg of the fellate, \vherefoever it 111all tIlcn 
be. l'he court fits every l\.Ionday duriIlg the feilion. 

It is tl~e bufincfs of tIle party profecutillg to prt:pare 
the tran{,<"ript; but if he do not, the defendant generally 
directs tIle clerk to tnake it out, WI10 docs it, and c~rries 
it \vitil t11e \\9rit, to a judge~ \\·110 lnufi, if rcturllable 
without delay, re~urn the writ within fifcecll days, Of, 

if at a fixcll rcturl1, at fuell return. 
The judge annexes the tranil:rirt to the 'vritJ a;1d 

) ndorfcs a rct\l rll. 

p J) y~u 
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You do not iffue a .. fcire facias quare txecutiolftm "tnt, 
but on the return of the \vrit, move for a rul~ to affign 
~rj~rs, ,vhich is made returnable on the next Mond2Y, 
or in feven days; obtain a cerrified copy from the clerk, 
and fcr~e it on the plaintiff's attorney; and, if no errors 
be :iffigned, :1 nonpros will be granted. ,vhich enter u.p. 

If errors be atligned, plead as before, ~nd thereupon 
gi\'e t~n da}"s notice of argunlent to the oppofite party, 
3nd the like nOi.i~e to the clerk; 1113ke IIp paper books 
as before. 

At the ~inle apllointed, attend the c6tlrt J ,~·ho rna}
ca]l upon tIle jufiices of the fupreme court for tIleir rea
fons; if a Inbjority of the feoate fuould not be prefent, 
thofc ,,~ho attend may adjourn tIle cau(e till another tilne. 

lTpon judgment, either of reverfal or affirmance, the 
tranfcript is remitted back to the fUllreme court, ill Wllich 
fuch other procec(lings may be llad as are agreeable to 
juftjc~; and execution ilial! go. 

'rIle court have adopted tIle foIlo\ving rules for tlleir 
regulation. 

I. 
That tIle plailltiff iliaII, after tIle record is brollght in, 

fpeerlily repair to the clerk, 311d profecute 11is \vrit, and 
fati~f)T the officers all fees j ufily due to tllelll ; and furtller, 
lhall a1Iign (."rors witllin fC'v·cn days after tIle brillging in 
fuch \vrits with the records; and if lIe make default, tIle 
clerk filall, UllOll the defel1dallt's rC(lllcft, record :1 non
-pro~, al1d that the court award that tIll! plaiIltiff 1IialI loCe 
l1is \vrit, and tllat t]lC defendant fhall go \vithout day, an{\ 
t}1at tIle record be rCl11itted. 

II. 
If the plaintiff in any ,\yrit of error iil!ll allege dinli. 

nutiol1, a11rl l)ra y a Cl'rt !()rari, tlJC clerk 111al1 enter all l

\var(l tl1crcof clccordingl~~i :d~d tJIC pl~lil1tifl' Inay, before 
. 
ill 
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in ullo rjl erratum is pleaded, fue forth the writ of certio
,.ari in ordinary courfe, without fpecial petition or mo· 
tion to the court for tIle falne; and if lle {hall not pro~· .. , 

cute fuch writ, and procllre it to be returned within four~ 
teen (bys afrer his plea of diminntion pUt in, then, unlefs 
he lhall ~ow fame caufe to the court for the enlarging of 
tIle time for tIle return of f\~ch writ, he ilial1 jofe the 
benefit of the fame, and the defendant, in the writ of 
error, may proceed as if ~o fuch ctrtiorari was awarded. 

III. 
When a day {hall he appointed for hearing any writ 

of error argued in this court, the fame lhall not be 
2ltered, but upon petition; and no petition iliall, in fuch 
~afe, be received uIllefs two days notice thereof he given 
to the adverfc party, of which notice oath fhall be m3d~ 
in court. 

IV. 
In all cafes, upOQ, writs of error dependtng, when di-

minution fuall be at any time :llleged, and a certiorari 
prayed and awarded before in nullo ~/1 erratum pleaderl, 
tIle clerk fllall, UpOll reqtleft to him m,lde, give a certi~ 
tlcate that ditninution is fo alleged, and a certiorari pra)'~· 
ed and a\varocd t!lereupoll,,"* 

". 
That in cafes 110t already provided for, the praCtice of 

tl1is court !hall be fir.nilar to the praB:ice of tlie court of 
exchequer ch~n1bcr in England. 

Ail 

~. In the court of errors, if the plaintiff allege dimil111tion, 
an~ p~ay a certiorari, the defendant moves the court, that the 
plaIntiff procure a returIl to be nlade to the certiorari in fOl'rte~n 
days; at the expiration of "\vhicl~ ti~e, if he do not procure 
fue h return, the defendant pleads i,t 'r1l11o if. erratll11.t, and enter') 

,a 1f1{fi! 11011 6I"t'l.·(', upon which the affignment of errors goes for 
Ilothulg. 
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All writs are to run in the name of the people, and are 
t6 be teil:ed in that of the prefid~11t of the fCllat~ f(lr .. ~~ 
time being. 

Sea. s. E;1'or tam quam. 

WHEN afierifacias h3_~ been brotlgllt-againfl IJaii1 atln 
execution awarded thereo'n, after judgment againH the 
prillcipal affirmed !}ll error, as they cann-ot .1Ja\tc ~rror 
of tile principal judgtnent, they bring this ,vrit of-i.frror 
ttlm ill redditione judicii againfr the principal quam in adju
dicatiol1C c)."ccuti01Zis again fl the bail, which reci tes tl1e_ 
judgment 3gainfl the principii!, but alleges error in tIle 
,,(ccond judgnlenr, and in tIle execution thereof, to the 
damage of tIle bail. The procefs is the fame as 011 otlier 
,,:-rirs of error. 

Sect. 4. Error coraln 1zobis. 

HITHERTO we Jla,,"e beell treating of \vrits of error 
brought itl a fuprelne court, for errOlleOtlS- profcedings 
in POillt of law in an inferior COllrt; in '\vhich cafes the 
,vrit is directed to the cllief jlldge of tl1e i11fel lor court, 
and is called a \\1rit of error cora11l 7)o/Jis. Bllt there is 
a1[',) a \\9rit of error coram 1zobis, \\,llicll is \VIlell error is 
hrc:llgllt ill the fuprcmc CO\lrt lIpan l')roccedings originaJly 
l1ao tllere ; tllis call only be \')rougl1t in tIle fuprel11e courr, 
it l)eing the ollly Olle \\9hicll is prefUI11C{1 to l)c llcld be
fure tl1C 11eol)le tllcmfclvcs. 

'!·ll i s \\. r j tonI t lies 11 pon errors i l~ 111 atters of p:1L9, 
l~f~(allfe t]1Cll tIle judglnellt of tllc court is Ilot inlpeachc(l ; 
llut tIle faCts 111uit be of a I}Cc\1Iiar l1aturc, all(l al1l)earing 
l:[>011 tIle face of tIle record, [llCh as defeCtive l)rocrfs, 
&t.:. for error it) tl1e octcrllli11atioll of f.,Cts cali only be 
r c \' c r i e d })). J 11 C \V t ria 1 . 

Tile 



The proc{~fs ~ firnilar t'J tll~t al)G~)·e, ~1~1 aiiignment 
of errors. If '.~)ell afiigned, f.~1~ defendant ple~ds and 
tlle C:lu(c is tried by a jury.. TIle rec()r(l is tllade up as 
in Gt!lcr cafes, alid --itller party rna)' nlake it up. If 
found for tile plailltiif, lIe Inuit nl()Ve to 113VC tlle Cltlfe fet 
dowil for argulnent, alld OlllJroducillg tile flyliiI or ,~er
die}, tile COllrt \vili give jlldgsnent. If t!le fact be not 
:tfligliahle for error, the defendant may plead in md!:; efl 
frratumo 

I 

CHAPTER 'lIlI. 

[-labens Corpu.r • 

T HE objeCt of the prefent chapter is to treat of the 
,\\Trit of habeas corpus, as it is ufe(l ill civil clfes to bring 
the defendal1~ illto tIle cufiody of tl1e court, or, confe
'luentiaBy. to remove caufes againfl: hi1:l from inferior 
courts. 

, I~ 11 e \'4/ r ito f h {l~1 e ~1 5 (tJ rp us , inc i rz,' i 1 C J f c ~ , is a j u die i J 1 
\vrit, iIfucd by tIle clerk, conllnal1ding the fl1eriif, or 
other officer to whom it is dire~teJ, to have tIle body of 
t~le <lcfendant, togetllcr \vitll the (lay an<i caufe of 11is cap
tiOll 311d detclltion, before tIle cOtlrt, 011 a day certaill, 
ill terln tiltle, or inlln({/jatc~y before 3 judg'c ill. vacation, 
to a11f\ver, ()r fatisfy tIle: 1,1;1i11tift'; or, gener31ly, to do 
and ,·c(ci7,l e '\'ll~t tl1e COUIt or jtHIgc illall confider of llirll ~ 
Herlce it is, acc()rditlt~ t() tl1cful)jcCt, a \\·rit of hill/cas corpus 
ad t-4pfll1dendum, ad /;lti~ra(it'11dum, or ad flCicndum et 
f

4 Ccij')icna'um; tll()l1l~1! t lie l:lltcr is 1110fC C0t111110111y ·.;alIcd 
a I!abcas corpus (1IJ~1tl t.'aujtz. lr l'~ f.~~'·al1tal)le of CO!T11110n 

rigllt 
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right at ~11 times, whether in term or vacaticn, witbout 
D1Qtion in court.-

TIle ,,'rit of ha!Jeas clJrpus cum (a "-fa , emphatically 
fiyle(\ the writ of libe~{Y',t lies for the defendant to 

rcmo\·e himfelf, or for tIle plaintitf to remo\·c hiln from . 
the cufiody of 311y fheriff or officer, by whom he was 
arrefied, into the cu!lody of the fueriff of the COUllty 

,"vhcre the court fits; hut tlle principal ufe of it in thi,s 
flate, in c;vil clfcs, is to remove a caufe ou~ of an infe-! 
rior to tIle fupcrior court~ 

The writ, for tllis pllfpofe, mun be dircCt:ed to the 
judges of the inferior courts, with their proper ftyle 
and title, 311d is ufllc11ly made returnable in COllrt; but!, 
it is to be obferved, that no perfonal aClion can bf! 

removed wllerc the demand does not exceed 1001. t 
and, if iffued, tIle inferior court arc not bcund tC) obey 
it;§ but I prefume it Inufi: be apparent en tIle proceed-. 
Ings. 

When the llaheas corpus is made out, it mufi, by di .. 
reClion of the fiatute, n be taken to :1 Judge for his allo\v
anee, who dees it ill this manner, " allo\ved tllis I6tllday 
" of April, 1794, Jo1m Slofs Hobart," or as it ITjay hap. 
pen to be, after whicll tIle clerk \viII feal it; but a pre-
cipe Inufi: be left. 

WIlen obtaine~, it mull be delivered to tIle court to 

v.rllom direCted, at their next term", in. opell court, :lnd 
JTIc.)tion muft be thereon made, that it be re:l(l and filed, 
J11l1 a return entered a"ccordingly; tIle clerk t]len reads 
it, and, frotTI tl1at InOJnent, the inferior (,ourt IlJVe loft 
tlll:ir jurifdiCiion over tIle l)erfoll of t.he dcfelldant; 
()f confeq1.1ellCC, tl1ey cannot proceed in the cau{e, ~nd 

~* z Lev. I. :J, l\1'od. 306. 
1- Gilb. ReI)). I 16. 
"~ La,vs of N. Y. 10 fea: ch. 72. fect.2. 
§ Ibid. fea. (i. 

f! 1 bid. 1ett. 5· 

the 
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the plaintiff muf1: declare dt" m·::o. 'If: Hence the wriL" of 
habeas lDrpUS is the common method of removing cauf~s 
from inferior courts. t , 

It \vas formerly Uf\lai for the defendallt, in an inferi~Jr 
<I 

court, to fue out a \vrit of Ilabcas corplls, 311d keep it 'in 
his pocket, without producing it till iffue ""3S joined, 
the jury (worn, and the phintiff had given his evidence, 
by which means the plaintiff was not only put to a con--.
fiderable expence, but the defendant, knowin:; hcf~.re 
halld w)lat proofs he could produce, had all opportu11ity 
of oppofing them by faife \\,itneffes. To relnedy tl1is 
mifchief, the fiatlltc 10 .. feff. ch. 72 • fca. 3. enaCts, 
,~ that no ,,;rit of habras r.01~tJlIS, or otllcr ,,"rit to remove 
" any caufe dcpetlding ill any Inayor's court, or court of 
"COlnmOll pleas, 111all be received or aIlo\'Tcd by tIle 
" judges or officers tllcreof; but tl1CY nlay' prqceecl there-
,'- in as if no fuell \"trit \vcre fued forth or d{livered to 

" thenl, unlefs the fame be (lclivere(1 before any i11terlo-
.J 

" cutory or other judgl11ent in the caufe, 3nd bet('re tlle 
" jury llave appeared, a11d one of thcln i~ f\VOrll. " 

If, however, the vvrit be d~livered ill ti!11C, and iff!led, 
Otlt legally, it infiaJ1tly lufpends the 1)c,\·;7er of tIle jllr~~ri ... 
or court, infon1ucll tll:1t, if tIley after\vards proceed, 
the,· are liable t() an attacl11TICn t- J 311<.1 tlleir I)rocec<.lillP"S 

~ D 

are voi(l, as t)eing coram }1()11 .iudice. 
In fuch cafe, tllcrefore, tlle \l:rit fl10ul(1 lle forth\vitll 

rcceiv~d 311d allo'~'c(r; nor ca~1, the officer refllfe to obey 
it, l:nder pretence of not beint~ paid his ft:t:s in the cou;t 
below, or tile cllarges e,f hrlnging up tIle dcfel1dant. 
For the former he has a proper rem:;dy by aCtion, and for 
the btter, if not paid, the dcfend~nt mayhC' rCr,1:1Jlcle.J.t 

'v\'-llell 

~l,'" ero. Car. 261. ~ lVlod. 12 5- T. j-Ql1. 20,,-) •. ~ .\"Io~L ~.5. ;:,kiLi. 
24-1-- I Salk. 148, 362. 6 Mod. 17· . 

l' I Str. 81 4_ 2 Bur. 1152 • 

1", I Str. 308. z titre 1262. 
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\\ihcn the \\'rit is recri\-ed and allo\\·ed, the body t·f 
tIle defendJot Jnufl: be returned, \\'ith tIle caufes (~ .. 
tak:'lg an() detaining hiln, or. tl1e officer \,9ill be liabl.: 
to an attlchlncnt. It is not fufficicllt to Tf!turn, thai
before the coming of the \\'rit the party u-as bailed, for 
he is fiiIl in cutlody ill COlltellllllation of the la\v.* 
E\'en wllere tIle \vril is difallo\\·cd, for an,' of tIle caufes 
before Jnentioned, it mutt be returned to tIle court, 
"'1th tllC fpecial tnatrcr. 

"fJ1C ufual \\~ay of rcturrling tIle \\1rit is by deli\~erillg 
it, ,,·iill tIle rC!llrll, to tIle party in \'VllOfe favor it \\r~$ 

gral1ted. 
The attorIlcy· f~r tIlis perfon mufi, at the ret.urn, 

take it to tl1~ fl'1)r~jl1e (ourt,: pray that it nlay be read 

and filed, alld tlley are tllen I,offcIfed of tile CJllCe. 
all tile return of the "lrit, if tIle defc!1dallt be in 

adual cufiody 011 l11eflle procefs, - tile court \\yill llot 

<lifcharge hin1 till llail be put ill and perfeCted above, 
and, tllerefore, ill fuch cafe, the better "'3)T of gaining 
tIle defend3nt l1is libert)· is to llut ill :lnd perfet! hail 
helca', before the bringing of tIle haheas cfJrpus. I f it be 
returned U}JOll tlle habeas corpzls, tlIlt tlle clefenda11t is 
COnd(~lnlled b~r judgnlcnt, l1e fllall l)c rCI11JI1Ued,. and 
rell13in contin,ualJy in prifc)n, without beillg let to bail 
agadlfl: tlle ,,"ill of tlle plaintiff, Ul1til fatisfaCtion be 
IIla{ic to llim f()r tIle fUll1 adjlldged. t 

\VI1Cll tl1e dcfcnc1Jllt is 110t in aallal Cllfio(]y·, 11pOl1 

the rctllrn of the halcas corpuJ Jle mull put i11 fl)ecial h1il 
in the CC)Ult al}ovc, if callcJ 111J011 i~l tIle court bel 
In all aCtions ,~V 11at{uev,er. 

If tIle l)lail1tiff Il1cal1 to l)rocec(l in tlle court al)o\"c, 11c 
:.l~\'lil, at tIle returrl of tIle \\'rit, ()l)tai~l tIle C()illll1()Il rtl1~~, 

• ~ t 11 J t t 11 c de fc n d a 11 t 1) \ ~ tIn 1) J i Ito t 11 e Ii a lea s (f) lj.t1{ _~ i 11 

,; f\~.'rnty· days, ()r tl·,at 1 pro({{,I"l:;~IQ iITuc; ~.r1<l tllat l!c 
" l)lc~d 

, . ". i r' '" .. r ,1 (.' r C 'll·t I c - '. \ J. , l \ j. "}'j' ~ ,; .. \ ' { ) \ l. ()). .. 1 • . J 9. 
i ,': ",1,·'. of ;\., \'. '0 1~~H: (h. S.(). 1~ .. \~t. I.~. 
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., ple3d in t\venty days after dcclaratioll, or judgment.:' 
But the d~fend:lnt cannot put in bail before the return of 
the \\·rit, and, f yen after\vards, he is ilot obliged to do 
it unlefs called on by rule. 

The bail upon a habeas c:;rpus are taken on a bail-pie~e, 
fetting forth that -tHe defendatlt is delivered to bail on a 
haheas corpus, at the fnit of the plaintiif in the plaint; ill 

which refpeCl it differs f!'"om the bail-piece upon a ceili 
corpus. The bail-piece is to be :Innexed to the ~abcas cor
pus and return, and fled with the iudge within the time 
allo"'erl by the rule. Special baillnay be put in at any 
,ini~ before :1 judge ill tOWI1, or a c9m1ui{ijoner i.!! th"e 
country, and are either ahfolute, or de helle cj[c, as upon 
~a t'lficorpus. 

TIle bail, in fuell cafe, 2re liable to all the aCtions 
n1entioned in the retl}rn of tIle haheas I..'·orpus, ,,"!~~erein 

the plaintiff or l)laintifls fllali declare within t\vu terlI1S. 

But this muft be underftood of the bail UPO~\ a habeas 
corpus before decla ration; {or, if the plaiJltitf have ~e
clared, befclre the habeas carpus delivered, in one aCtion 

A. 

requiring fpecial bail, al1d ill an~ther not, tIle fpecial 
bail fIlall he only as to that aCtio!} \vllicIl requires it~ 
But fpecial bail are alfo liable after declaration, tllOllg11 

- tl1e plaintiff dct:lare in a different killd of actioll in tIle 
court above, fa as it be for the CaIne caufe. ~ 

'¥Ilcre fl)eciall>ail are put ill upon a habeas corpus, 110-

tice thereof fllould be given, ill ~·riting, before the ex
piratioll of the rllle, to tIle plaintitl"s attorney, who is al
lo\\·cd twenty-eight days, after the)· are pllt in, to except 
t,) them; and if he do not except to them for infuffici.ency 
within that time, the bail-piece fhould be filed by the de .. 
f:~ndant's attorney, within four (bys next Jftcr the end of 
. he twenty-eight days. If the baiJ, in an inferior court, 
~ft~~r to hecome bail in the aCtion here, the plaintiff is, 

CLq iQ 

,~ J Wilf. 27 7 ~ 
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in general, compellable t'::> take t1~ell~, becaufe he might~ 
but did not except 10 then} below. " . 

If the plaintiff except againil: th~ r~aiI,he may have :t 

rule for a procedendo, unlefs thefe ah~ p~r;eaed in c:ight20 
days after fervice of the.~!~ 3!1.st thereupon the fame, or 
different bail muil: juftityt az:i~llfe9. 

If bail be not put in and perfech:d in due time, a proce.", 
dcndo may be awarded, ,which is.l writ diteCled to the 
inferior ,court, €ommanlding tllem to proceed in the 
c~ufe. The proctdmdo removes thefufpenfion created 
by the haheas corpus, 3nd a caufe ODC·e! remanded there
by cannot af~~rwards be removed or frayed before 
judgment. .. This \vrit my alfo be a\,~arded, \\There it 
appears upon tile return of the l~aheaJ C01PUS, that the" court 
ab~ve c:Jnnot adminifrer the fame jufiic.c to the parties as 
the court belo\v. t A. procedClidq was like\\iifc :l\varded, 
\\'.here, of two defendants, one only put in'hail.! 

Thp. record itfelf is never remo\,\!rt bv a h(J~cas corpus, 
as it is on a certiorari, blJt remains below, Jnd the return 
is 0111y an account or lli11:ory of the proceedings fiated 
and fent up to the ftlperior court, to judge and determine 
'"he meafure there; tllerefore, if a clufe be remov.r. 
ed hither by habeas corpus, the plailltiff here mufi begin 
de novo, and declare againtl: the defendarir -§ 

Upon :l hoheas corpus tIle plaintiff nltlir declare, if at 
all, before the end of the fecond terln after putting ill 

bail, including the term in which it \vas put in. If 
Ile do not declare withil1 tll:lt time, the defc11d3nt's attlJT
ney is riot bound to accept J declaration, II though the 
plaintiff'" cannot be nonl)rotred for \vant of it, ~ if he have 

not 

-

~. La\v~ of N. Y. 10 {elf. chI 7'1. fea. 4. 
1" 2, Rol. Abr. 96• earth. 75. 2, Bur. 777. s Bla. Rep. 1060_ 

t I Str. 52 7. 
§ I Salk. 352 , Skin. 2,45. 6 Mod. I77. I Term. Rep. 372. 
II I Str. 63 I. Barnes. 90 • 

~ Co·~\'p. I 1 7. 1 Tcrr:l F_(!p. 372. 
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not moved for the ufual rllle, bllt, if this rule be ob .. 
tained, he may be nonproffed. If the a6l:ion be tran-

• 
fitory, the venue may be altered from that Jaid in tIle 
declaration below. 
- A proccdendfJ will be granted for not pleading, rejoin

. illg, &c. ill time; in_ other refpeas the fuit proceeds as 
in common cafes. 

- ' -

CHAPTER IX. 

Limitation-Of jUil1g Ott! Writ to fo·ve the SU'/Nte. 

THE fiatute is only a bar in cafe the pbiuti1fhave not 
,fommcnccd his fuit \vithin the tilne limited. N O\V, the 
commencement of a fuit is the fuing out a writ againft 
the defendant; if, therefore, any writ be fued out \vitllitl 
the period fpecified, (although no attem11t be nlade to 
ferve the defendant t~1ere'vith, or to arrefl:llirn thcreol~, 
and no further fieps he taken in the fuit) fuch proceed
ings filalt be fufficient* to prevent the fiatute of limita
~ion from attaching. ~ 

The procefs may be a bill of N ew-York or Albany, 
latitat, c~;;Q.s, attachment of privi/ege,t or orig:inal; or, 
it is prefumetl, allY other procefs by which 2n aCtion can 
be comll1cllced. 

There are, however, two material things to be ob~ 
ferved; I. that tile \vrit mtlfl: be aauallv fued out before 

J 

the expiration of th~ limited period after .the canfe of 
aCl:ion accrued, as it will n~t be allowed t() operate by 

relation, 
* Salk. 2.28~ 
t Buil. N. P. 151. Str. ::36. ~ Ell. Rep. 925, tI31. 
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rcJa~ion, i. t. the aCtual tilT,,! of fuing out the writ, and 
nJ~ tIle teflc willl·,e confidtrl-d; 2. the \vrit mutl be pro
perly returned and filed, lnd an entry tllereof made upon 
record. 

l\fake out tl1e wFit in the ufual mode," 3tld get tIle 
:fl1eriff to return it into the office, non rji i,zr;,Jent:ls, then 
ellter tIle \vrit and return on a roll, fiylillg it of the: term 
the '\71 it is returnable. file the roll ,vitI) tlle clerk as in 
other cafes. 

WIlen the plaintiff afterwards brings his illion, if 
the defendant plead tIle itatute of litnitation, tIle plaintiff 
may reply the fuing Otlt and return of the writ, anld th~t 

tIle fame has been cQn~inued fro~ ~er~ to term unt.il that 
tilue, fetting fortI! (nch cc)ntinu311ces, wllich [nay be 
af~erw3r4s enter~4 o~ t4e ~oIJ~'~ 

.: 

CHAPTER x. 
Origj,tal awl Outlawry. 

AN original writ is a mandatory letter, ilfued out of 
cllancer:{, ill tIle nanlC of tIle people, fealed \,~itll tIle 

gr~at fC41 of the {late, an~i 1.ies ill 1/ perfonal aClions a
gamfi every perfon not pnvtlegcd as ian attorney, officer? 
or prj.foner of thecollrt:) but it is very fc1dom l1fed, the 
l1eceffity of it being fUfJerfedetl by tIle l>ill, latitat ()r caltj(IJ~ 
,\'T}lich are no\v held to be a fuffic'icnt COlTlmCllcelnel1t of 
an adion. Yet it is nill tIle Ollly ground cf procecdillg 
againfi a corporation, or where, by leafon cf the dcfcn-

dal1t's , . 
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.dant's being abrc.3d, 'or keepitlg out of th'e \vay, lle e~\' 
tlOt be arretted or ferved with procefs; and everl Wilt:: ~ 
you do not me~n ·to proceed to outlawry, it is attetlded 
with a confiderable ~~vantage. :f th? ~!d~'!rithnt ]J:lV~ any 
diflrainable property, iince, J·f you ~roceed by original, 
or what is called a quare. ,l,Clu/t.im fregit, tl1e fummons there
on is fufficiendy ferved by leaving it at the houfe of the 
defendant, and., if he do not appear then, his pro
perty may be difirairlttd by degrees, and fold to anfwer 
the plaintiff's dem~nd. This is, ill tnany refpeCl:s, pre
fcrabJe to tIle mode pointed out by the aCt relative to.ab
ient and abfconding debtors, as, by that, the property is li
able to the demaljd of all the crl:ditors; but, otl proceed
ing in the way of which we are fpeaking, it is only li
able to the particular debt for which the aCtion is brought. 
~fhis. praCtice, after having laill d.oftllant for a confider
able time, has been lately revi17ed in Ellgland, anu ,viII 
probably he rouell ufed there in ·future. 

The original writ ,is made out by a clerk of the court 
of ch!ncery, and, as inflru6l:ions for it, a precipe mull: be 
delivered hint, expreffing the caufe of aCtioIl particular
iy, as fully as in 3 declaratiOil. 

I.n aCtions -o:fC01JClzant, debt ant! detinue, tIle orig~11aI 
writ is called a precipe, by wllich the defendant has an 

, option given him either to do what is require(I, or fliO\V 

caufe to tIle contrary; b:ut, in ~fJtimpjit, and aCtioIYS for 
:,\vrongs, it is called a P011£ or .fi te feccrit fecurum. * In 
point of form, the original writ is fpecial or general, 
izommntum or i,'1nominatum. t 1

1

11e fornlcr contaillS the 
time, place, :Jl1d otI-ler circumfial1ces of tlle demanu., ve
lOY particularly; the latter (m! y a general compltiint, 
without expreffing the particubrs j a~ tll(; \vrit of trcfpafs 
:quare clauJurnfregit, &c. 
I 

TIle 

., F ... · h] '~ Inc ..Jt 2~~" , , 
,- I Bac. i\br. :,9-
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The original \\'Tit lhould be direCted to the lheriff of 
the county where the aaion is brought and intended to 
be tr;~d, :1nd the v~nue mull be IJid as dir\!(.'ied in ch. 6. 
of P:tlt I. The defelldant's addition :ind rcfidellce mufl: 
be infert('(l, or it ,viiI bt~ error on oU,tlawry;· and this 
rnufibe carr-ied on in aJ1 the fubfequer t proceedings. It 
mull he tctled in the naln':' of (he chancellor~ at the citv 

• oJ 

of N ew-Yark, or \\1herev!~r tIle ch~ncel v lS,11eld ; t and 
as that court is fuppof~ d l~ l'e always '~1~JCf:" it may be 
teftedin vacation as w'.:ii as ill term.t "it fhould, how
ever, he al,va.:/s teLled afte'r the caufe of aaio~ .c~rued, § 
and fhould ~ made returnable in term time, wherever 
the court fits. ~ There mull be fifteen days at leafi be
tween the ttjle and returq of an origin~l, II the la\v 
reqllirirtg that tilne between tIle firvice and return of it; 
though, if there be lefs, it will be aide4 by the ~efen
dant's appearing and pleading in chief.'-

The next thing. to be confidered is the pncifs, or Dleans 
of compelling the defendant's apFearanc~ upon the 
original. In all perfonal aCtions, except trefpaa vi tl 
armis, or for injuries tending to 3 breach of the peace, 
:IS deceit and confpiracy, the firft proceeding upon an 
original is a .. fummons,·· or warning to appear, according 
to the exigency of the writ. . 

The defendant being fumilloned, was fornlcrly allowed 
to caft an ejfoigJz, t t or fend an excllfe for not appearing; 
aOll, that being done, it was the- plaintitT's duty to 

adjourn it to fome day appointed by the court in the next 

* Laws of N. Y. 10 feiT. ch. 9. rea. I. 

t 3 Bla. Com. 174-
~ ~ty. Rep. 402. 3 Keb. ~ I 4" 
§ z Bur. ()6j. 
Ii 2 Inft. 56 j. BOQtll on Real At1ions 5-
~ I S a I k. () 3 . I I J. R ~ Y m. 67 I • 
-tc .j\. Fin c. h L. 3 ') 5 , 3 5 2 • 

~, .. ' "" I!' fit I r 2 I" ~ .:";' ..... ) .". 

term; 
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term;* if he did not, he ,vas liable to be nonproffed. 
But no eifoign can now be allowed in any fuit whatever.t 
The defendant has till four days after the return day 
of the oTiginll to appear, the manner of doing which is 
by entering his· appearance with the clerk. It he make . 
default, and tIle iliA!riff return tl1lt he has fumlDoned, 
the clerk of the fupreme court iffacs an attachment, which 
is a judicial writ commanding the fheriff to put the de
fendant by gages and fafe pledges, that is, to take certain 
of his goods, which are forfeited if he do not appear, or 
to make him find perfonal pledges or fecurities, \vho iliall 
be amerced in- cafe 6f his n.o11-appearance.l This is the 
firO: and immediate proceeding upon the origillal in tref
pafs vi £t tfl-mis,§ \vhere tIle violeilce of the wrong re
quires a more fpecdy remedy; and, therefore, the origi
nal writ commands the defendant to be at once attached, 
\\·ithout any pre17ious v-·arning. 

The therilf's return to the att3chment is either that 
Jle has attached the defendant, or that he 113S ,notlling lly 
whicllhe can ba attached. If thedefendant, being attach
ed, fiiIl negleCt to appear, the plaintiff may proceed to 
compel his appearance, ll}" diJIringas, or difl:refs inhllite, 
whicl1 is a procefs commanding the lherilf to dil1:rain the 

. defendant, by :111 Jl~S lands And cllattels, and to anfwer 
'for the if{ues or profits of the fame." Upon the firft di
flringas, tile {heriff ufually returns ,ffues to tl1C amount 
of 40S. and, if the defendant do not appear before or en 
tIle fourth day after the return, the plaint~fF fhould. fue 
out an alias difiringos, and thereupon move the court to 
increafe the j{fues. In general, if tlle debt be fmall, the 
COU1·t will order iffues to he retuTl1cd to the amount of it 

* ero. Eliz. 367-
t I.Ja\vs uf N. Y. 10 fea: ell. 5. feel:. I. 

! 3 Bla. Com. 280. 

§ FillCh L. 355. 
Ii Finch L. 35z• :1. Infr.453. 5 l\lod. 117. 

at 
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2t once: '~)ut other\\·ife, on the defendant's non-3ppfa-r
ance, the ~laintiff thould fue out a pluries 'd~l1ring(is, and 
move the ccurt a fecolld time, and fo totit.s quotit!, until 
ifiiles be returned to the anloun~ of the debt. 'VileR 
that is dOljc, t!\f: plaintiff fuould app!y' tQ ,lie court for a 
fale of the iffu.es, under the natute 10 teff. ch. 50. fe!St. 
33- which enaas, that, " the court out of which the writ 
"proceeds, may e-rder the i1fues levied, from time to 
" tilne, to be fold, and the money arifing thereby to be. 
e, applied ta pay t~!':' coRs to the plaintiff, as the f:.id 
" ccurt ilia)l think jufl:, under all the circumfi:ances to 
Ci order, 3nd the furplu~ to be retlined until the defen
" dlnt iliall have appearc.'d, or otIler purpofe of the '~rit 
" be anf\vereu." . 

If the fheriff return upor~. the d~IJI·;ngtls, &c. tllat the 
defendant hath nothing by ,vhich he can be diftrained, 
the plaintiff may 113ve 3 l!Jqatum diJIrillgas into another 
countv.* ., 

The diflringas, and other fllhfequetlt proceediJlgs upon 
the originaJ, {tale the caufe of ~i;ction at large,t alld each 
fucceediklg writ roufl: be tefted O~,,! tIle :·otirth day after the 
return day -of the precedillg one; all,] there Dlufi: be fif
teen days :It leaft between the t.cfie antl the return. 

If the defend:mt appear upon any of thefe writs, he 
fllO\lJd filter Jlis appe~J·3ilce v,ith the clerk, ~nd tIle 
purpofe of the \\7rit l'eing thus anf\vere~i, "the iffues (if 
" any hJ\·e been levied) thall be returl,ed, or, jf fold, 
f' \\-llat thall relnain of tIle money ariiing by fuch fale, 
" fhall be repaid to the party difirained upon."! But 
the plaintiJl-- in fuch cafe, is intitleJ to Ilis colls, alld 
\\'11ere he had obtaitled rules for felling the ilfues up"n a 
dijiringas, olias and pluries7 and lIfo a rule for aD attaC)l

ment again!! the lheriff, but the defenda~·it appeared he-

~ Trye Jus. FiJ.iz. 10, 12 i .. 
t Trye 1::7· 
~ L~\\'s oj Nf 'I. JO fc:1T. ch ,~o. fter. )3. 

fore 
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fort ony iffU!5 I~ad ,'1Eltlal~l' bUll !~'icd. the court ordered, 
tl1at, llpon pa)~nient of tIle cofis of iifuing the -writs, 
the rules fhOtlld ht Jjfchargcll, heing of o!,inion that 
tl1cfe cofis ,\~erc 110t to abide tIle evel1t of t)~~ fuit, bllt 
\,'ere ta be paid to ,11C lllailltiff ilnnlcJiately, 'and at all 
e~·el1ts, \Vl1et}ler h(" illOllld fil~aily fllcceed in the fuit or 

. -' 

not.'* 
'I"hIS method of '.1 ·oceeding by fi!l:. :110ns and difirefs in

finite, was the ,,)f4iy on:': at comt;:on law where the inju
ry was unal'c~~mpanif~(: ,vitI1 force; but for .:1 trefpafs 
with forc.'~ . ,"Al1 arms,·';~ capias might always have been 
Ilad immediately on th~ original. The utility of tllis pro
ccfs being evident, it -,~·as extended bv feveral ancient fta~ 
t.utes, recognized by fiatute 10 felf. ch. 9. (ea. ]. to ac
tions of lCC(Junt, debt, detinue, annuity, covenant, con
fpiracy, and f)f the c;_';~: and, by ftatute I I feff. ch. 9-
fea. 4. the like pracefs is given in ~clions on penalila. 
tutes. 

TIle nature of the capias has been before {hown; it 
. is only necenary to Inention here, that, \vhere you 
proceed by origillal, it mufi: exprefs the caufe of aCtion 
full y, be tefied in' term time 01& tl1e fourth da y after the 
return of the origillal, hut not on a Sunday, or a dz·f.J no" 
juridicus; ~nd each fllf:Ceeding writ fhould be tetle.d on 
tIle fourth day after the returll of the precedi!lg otle. 
Tllere muO: be fifteen days bet,\'een tIle tefie and tIle re .. 

~ 

turn, :lllci the \vrit l11Ufi be return3ble in the (arne, or 
in tIle next term; for wllerc a ,'/11ole ttrlu intervenes 
between the tefie and return of :1 capias, it is Jlull and 
voi(l. t 

If tIle defe11dant appear, it is d011C ill the flnle rnan
ncr as ill ot11cr aCtions, al1d -witl1in tl1C fame til11e, fa\Tc 
only that the recognizance of bail, by original, is taken 
in a penalty or fum certain, being double the amount ot 

R r the 

* 6 Dllr. 2 i 2 5. 
t 2 Bla. Rt'l), S~6. 



298 PP. .. -\CTtCE OF TIlE st'!PRtME cot"R:r 

tile fum delnanded in tIle \vrit." It is to be ohferved, 
that ",'llat is direCted to be done on the Itturn of any ,vrit 
in COmlnO}1 aCtiOf!S, is done, if by original, on the 
fourtll day at-ter. 

l~he declaration, and 1lII other fubfequent proceedings, 
are governed by rules fimi:ar to the proce!:tiings before 
defc.ribed; :xcept tllat the commencelnent of the decla. 
ration is different, and) in entering on the roll, you do 
not infert a memurandum. In account, annuity, cove
nant, debt, detinue and replcvtn, where the origin:!I is 
:1 fummolls, the declaration begins by· ftating that t)le dec 
fendallt "-;as Jummontd to 3nf\~er; in a8ivns· on the cafe, 
ejettment, trefpafs, &c. where the original is an attach
ment, it flares th3t he was attached to anf,ver. t 

But ,vhere tIle defendant is abroad, or keeps out of the 
wav, fo that procefs canllot be executed upon him, the 
plaintiff. on the return of non ejl invtntlls to the pluries 
capias, Inay· ha\?e a \\7rit of e~·igi facias, and proceed to 

. olltla,,'ry. t 
OutIUl.4.:1~v, in civil aaions, is putting a man out of the 

proteCtion of the )a~", fo that he is llot only· inc:tpabIe of 
tiling for tIle redrefs of injuries, but IndY br: irnprifoned, 
:1n(1 [orIllerl)' forfeitetl all his goods antI , ' ';ttt 1s, and the 
l>rofits of his lands; his palanal chattels j,.. ':ately upon 
tIle Qutla,,-ry, and l1is cllatteIs real, 30d tIle pr~!lts of hit 
la11l1s, ,,,11en fOUlld by inquifition.§ 

.So pellal \~"ere the cOllfequellces of an outlawry in Eng
lal1d, tlllt ul1til fome tilne after dlC conqueft, no man 
{:ould have l)CCIl outla\vcd, except for fel\)llY t the punith-
111cnt \,"11ercof ",·as d~atll. But ill BraC1011'S time,fI and 

fomewhat 

·x If ry e t Z T, J 2:1. 

,t Com. Dig. tit. Pl. C. IZ. A~ the proceedings in this Cotlrt 

::.rt l1Y c(l/ia,J' :lrifillg fro ... · the original, the rroI)cr mode of com .. 
mencing the dcclara t

• 1 \\'ould l)e as 111elltioned above, and not 
in the 1. (ual Inann~ , \\' hi( 11 is, firi,'tJ)· fl)cakiIlg, peculiar to 
l' ro(eedin~ l>y bill. 

1 3111a.Col11. zSJ. § I Salk. 395. J! BraCt. Lib. P~425' 
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lo!n~\vh3t earlier, procefs of outL1wry "·3S ordailled to 
be in al} a£\ions 'Vi tt armis; and, fince, by a variety 
of fiatutes, (the faole as introduced tIle capias) all re
enaCled by fiatute 10 felf. ch. 9. fca. I. procefs of Ollt

lawry lie's in account, debt, detinue, aDnuiry, cove~ant, 
confpiracy, and cafe upon a capias returned no}, ifl inventus ~ 

If the defend3Ilt be a \voman, the proceeditlg is called 
a waiver; (0-.-, 3S wornell in Ellgland were not fworn t() 

the law, by taking the oath of allegiance at the leet, 
(as men anciently w~re, at tIle age of _ twe}\ye years and 
upwards) they could not properly be outlawed, or ptlt 
out of the !a\V, but were (aid to be v;raived, that is 
dCreliBcz, left out or not regarded." For the faIlle 
~p~~:rn", ~n infant cannot be outlawed under the age of 
tw~lve years.t 

Outlawry is either upon mefoe procefs befor-e, or upoll 
final procefs after judgillent.t Upon meJne procefs, the 
plaintiff cannot p.roceed to outla\vry, unlefs the aCtioll 
be commenced by original: § nor c~n the defendant he 
outlawed after judgmellt, Ulllcfs the aCtion were fo conl~ 
menced; for pr)tefs of outlawry only lies where there 
was 3 capia.:: ~ll the original aCtion. It After judgment tIle 
plaintiff may' I~~~i~ ~ a~.l L.~;gi ./~,;~-i~;~ ~lnd proceed to out
lawry UpOll a capias a,i fatisfi1cielidllin, "Tithout ar, ~l,;as or 
pluries. fJ No \\rrit of proclalnatioll is required upon an 
t~·igent after judglnent, but ollly ~pon l11CfllC proccfs. ** 

The writ of e:rigi facias is a judicial writ, iifucd hy 
the clerk, :lnd'directed to the Gleriff of the c.ounty 
where the aCtion is laia,tt comnlandillg llim to caufe tIle 

defclldant 

.. Lit. fea. 186. Co. Lit. I2~6. Trj·c 66. 
t Co. Lit. 128. a. 
! Trye 77· § I Sid. I 59~ 
J I l.eo 11, 32 <). 
, 'frye 77, 12+ 

~.* ero. Jac. 577. 
t t Fitz. Abr. til. Exigent ~6. Bro. Ahr. , ... ,. Exig<'r.t a!i"~ 

Capi~b 19' Dyer 195. but fee 3 B:lC. Aer. 76y. 
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def~ndant to be required, frOOl county court to COtl'lt y 
court, that is, at five fuccefftve CO\10tv courts, ~ until ll~ 

~ 

be outlawed, jf he do not appear, ant1 if he do appcar~ 
to take Jlinl,t &c. This \\1rit mutl be tcfl:cd on the 
fourtJl- day after t)le return of tIle piliries capias before 
jU{lgmellt, or on the fourth day after the return ..,f the 
capias after judgment; and, if there be -not five cOllnty 
courts t between tl~te tellc and return of it, tllere ifrues 
an exigent de nruo, gToullded upon the flleriff's return, to 
the for.:ner wris, w-itll a claufe \ 11 -Y1( ~ it is called 3n 
allocatur exigent) direCting the flleriff l~ .lllo\v the feveral 
COUllty courts, at \\7hich the de~ndant has already been 
required. ~ 

For the purpolc of demanding perrOllS upon exigents, 
2nd pronotlncing outJa,vries, tIle :lheritfs :lre, either in 
perfon or by deputy, to hold a. clJunty court, on .. the firft 
and third Mondays in every mOllth, ~t the cOllrt-houte 
~f th_~ir refp~aive cotlnties i and it fllall ~ot be neeeffa-
1'Y for tIle coroner to 3ttcnd,- tIle judgnlent of the fheritf 
or l1is deputy being fufficicl1t.§ 

III addition to the CX·igC1Zt, 3 ",·rit of prOtlamaliol! is 
direCted by tl1e fiatute 10 feff. ell. 9. fea. 7. ,vhicll re-

-quires it to be direCtc(1 to tIle 1!lCritl' of the county of 
,vhicl1 tIle dt1fentlant is called or cefcribcd in tIle originaJ, 
for tllerc llc ,vas fuppofe(l to d\\7ell; and .if 11C did not. 
in faCt, d\,·cll tllere, lie Inigl1t 11avc avoided the out
la'·~·ry for '\\~ant of a proper a(l~ ition. it 1"'he fiatute 
enaCts, that " in every aCt:on perfonal, wherein any 
" \vrit of c.\"igt"nt filall be a\~'JrdeJ, a \vrit of proclama--
" tioll fl\all be a\\.yar<led, alld made out of tIle fame 
"court, llaving day of ttile and return, as the faid 

tV- Plo,vd. 37 6. 
t Trye I 12. 

: 1~ ry e I I 4. R aft. En t. I S (), 3 59. 
§ Laws of N. Y. 10 fciT. ell. 9. fea. ,. 
11 Dye,- 2, I 4. 

,< \vrit 
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., writ of txi"cnt {hall ha\'e, (lirette(' an(\ dcli\Tered of 
u _ 

,~ record to the flleriif of tIle COUllty \vhere tIle defen-
" lianr, at the time of the f:~igcnt fo a\\·arded, tilall be 
., d\\·ellil1g, \vhicll ,vrit of prOi:lan13ti'Jo fillll contaill 
" the eft'ect of the fame aClion. And the flleriif of the 
" C01111ty, unto \vllom fuch 'vr~t iliall be direCted, filall 
" make cr caufe to be made three prl)c!at!!3tions, ont in 
" his open county court; another at the general feffiom 
" of the peace, in thofe parts wl1cre tIle defendal1t, at 
" tIle time of the t:xigellt a\vardC:lI, (hall be d\velling; 
" and the t,1zi,-d one month at the leafi before the fifth 
" demand, by virtue of the faid writ of exigent, at or 
" near to the filOR: ufual door of the cllurcl1 9f tIle to\vn 
.c, or place \vhere tlle _-defendallt lhall l)(! fo d\\1elling; 
,; an(l, if there be more tIlal} one churcll ill fuch to'vn~ 
" tllen at or near tlte moil ufllaI door of tIle cl1urch 
~, nearetl: tIle defcndltlt's d\velling; :.lIllI, if tllere he no 
" church in fuch to\\·n., then at or near the I110ft ufual 
" door of the cllurch in the riext t(J\,vn l1earcfl: tIle de

" fendant's d\velling; and upon a Sunday immediiltely 
" after divi. fervice and fermO'll, if :my there be: :md 
CI if allY fuch defelltlant iliall, at the t!111e of :i\\~ardi!lg 
'"~ tli~· c . ..:ig~"nt, refidc out of tIle flate, thell fuell \\~rit ()f 
" proclamation {hall be dire8ed to ~ml ex~cme.l by thr. 
" 111eritf to ,,'honl tIle CXigtl!t 111al1 be direc1ed; a71{1. 

,-' in fuch cafe, the writ of proclamation (hall be pu~)liihcd 
" in one or mo:"e of the newfrapen, to he printed ill 
,:, tIle city of N e\\r- York, for twelve feveral \veck~ \lPt()rC 

" tIle returll of tllc c,t-igen/; and that all outla\vries 111d 
" 311d prolloun('cd, and no writs of proclalnatiollS a"·3rd-
" ed and returned, according to the form of this {bturt' ~ 
" i1ull be utterly void :md of none eifed, and llUr he 
" avoide.l, by a\'crment, without fuing out auy \\Tit 01 
" error." 

llpO!"t th~ defendant's being put in (,TrigOlt, he is cithci: 
t:lke.n by the 1hcriif, Jpp.!ars yo111nt:,rily, or m;\kr' 

dCl a uj, . 



30 % PRACTICE OF THE SUPREl\fE cot!yt T 

default. If Ile be taken, he citl1cr remains in cufiolly 
of tIle {heriff~ or gives bail, &c. as lIpan a cOlnmon ar· 
refi. FormerJy-, if the defendant had appeared VOlllfJta

rily at any time b~fore the return of tIle exigent, he 
nlight h~ve obtained a writ of foperfcdcas from the clerk, 
on entering a common appearance of the term in which 
tlle e.>!igent i{fue~ 1 * and he may fiiII do fo, where the 
:lCtioll does not reqtlire fpecial bail; and tIle reafoll given 
for it is, bccaufe he never V't3S ill cufiody. But, upon 
a quefiion agitated fome years ago, whether in a cafe 
()riginally requiring fpecial bail, if the defendant ftand 
()ut to an cxZgcnt (oullawry ,it. is faid erroneoufly in tho 
report) he call come in and appear to the l'Xigfnt, 'vith~ 
out putting in fJ)ecial bail; it ,vas ruled by the court 
that tllere ought to he fpecial bail. - "It \vouI(1 be very 
c, unreafonable," they faid, " that the clcfendant fhonld 
c, gain an advantage, b}· fian(ling out till p'rocefs of 
"outla\\,"ry. He certainly ougl1t 110t to be in a better 
" condition, than if he had appe3red at firfi." Accord
ingly tIle direCtion 'vas, tllat tIle __ /uperJedeos Jhould not 
ifiue till the defendallt had put in fpecial bai,.·t 

If the defendant be neither arrefied, nor appear, but 
make default, at fi,·e fucceffi\·e COllnty courts, he is 
outla\veJ, if:1 man ; or, jf 3 \\'Omall, file is waived 
by trle judglnellt of the fllerifl'" or 11;'s d;eputy;t and tl1is 
judgmellt being returned by tIle fueriff, the plailltifF 
IDJY proceed ill tIle manllcr POilltC(l out by tIle tiatlltc; 
which fcems lnuch Inore eligible, and indceu fliperfcJe~ 
tIle old mode of procce<.ling by iifuillg a capias utlagatlimw 

By fiatutc of 10 fcff. ell. 9. fca. 10. ill cafes 0f outla\vry· 
hefore judglncI1t in 3- perfOl1al aCtio!'l, tIle IJlailltitt .. 111ay 
iuggctlilis caufe of aCtion UpOl1 tIle roll of tIle Cl,·igCl1t 
:l ft e r t 11 e r {, tu r 11 tIl ere 0 f, 11 pOll W 11 i C 11 a \v r i ~ 111 a 11 be 
~ Jl"ued to tIle llleriff of tIle COU11t)' \VllCl C tIle Jetioll is 

l>rougllt s 

+- Trye i11 I)ref. Vjl) 68. Gilb. C. P. 19, 20. Fort. ;9 .. 
~. 3 13~.~r. ! ()~v. ; L~l\\,~ of N. Y. 10 1tl1: l!l. 9. 1',:t1.~. 
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brought, to fummon :l jury to appelf, if the aCtion he 
in the fupre!ne COllrt, before the jufiiccs tllereof, at th.e 
next circuit court to be held in tilat count!, to inquire 
into the trl.lth of the matters chargrcl by the plaintiff, 
and to aifers his damages. And it thall be commanded, 
in the fame \vrjt, to the juftices of the circuit court, 
to make return of the ,,"rit at the tinle therein mentioned 
to the fupreme court; and, upon the return thereot~ 
execution fuall be a\\Tarded for the fum found with (;ofis~ 
both on the outlawry and inquiry. Upon the execution 
of fuch writ, the plaintiff fulll prove his caufe of a8:ion 
and debt or damagts, in the fame manner as ;f the defen
dant Ilad appeared and traverfed the fanle .. 

By the falne fl:atute, *" it is ena8.ed, that, upon pay ... 
ment of the fum fo found and cons, or, jf the outla\vry 
iliall be had after judgll1ent, upon payment of the debt 
or damages and coils adjudged, ~r upon the fame beillg 
levied by execution, or brollght into the court by the 
defe~dant, fuch outlawry and judgment {llall be confi
aered as 1atisfied; and an entr)T 1113]1, in fuch cafe, he 
made on the roll of the exigent, tllat the clebt, or 
damages and cofis are levied: or brought into court, 
and that the defendant, as to the outlawry, or judgment 
and outlawry, arld all execution thereupon, go \vithollt 
dave 

.I 

'fllis fiatute llas made confiderable alteration in tIle .. 
ancient law relative to outla\vries, in giving execution 
to tIle plaintiff for his debt OIl returll of the exigent, {inee 
he may thereb~~ obtain fatisfa8:ioIl immediately, and not, 
as in the Englilh praCtice, mediately through govern
mCllt. If the capiaA utlagatum be llot utterly abolifllc(l, 
it is certaillly rcn(Iered ufelefs, and nOlle \\,ill l1ave re-
courfe to it; hut I alll inclil1ed to tlllilk it call not be 
iifued in this flate, for tIle fiatllte of 10 [elf. ell. 9. fea. I I. 
e~prefi1y decJarcs, "that no outlawry ill a pcrfonal 

" aCtion . , 
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.' aGion, 111:111 "'ork :lny (lifahilit~· or f~rft~ituie ,,·hltlO" 
Ci e\"er, ill f~v\.'\r cf ally' otiler l'erfoll t:l:iG rile i)lail1tiif :tt 
" \\:hofc iilit it \\9:lS had." As tIlell, f,-~rfeiturc to tIle 

filte i~ :ibciifl:c\l, tIle capia,c ut!c'lgatlim, v."hich iifues en 
the iUPI10fiticll of that t4)rfeiture, 111Utl be ,'irtually abc
iilhed; :\nd!, th~refore, it is not ne~e{fary' to mention the 
old Ja\\- upon tl1C fu!ljeCl. 

Ha\ing thus 1110""0 the confcq\lenCeS of an outlawry, 
I nlall proceed ti)- COllfider tIle mode of re\-erfing it, of 
Wllicll there are t\\*{' ,""a,",s; !. hv ,vrit of error e,,-am 

.. J 

,,~bis; 2. by Illotion founded on a plea, averment j or 
fuggefiion of fome malter apparent, ~s in refp~a of a /u
p{"1/Cdi!.lS, on.., ton of proccfs, variance, or other matter 
4l.pparerlt on the record. But for 3ny nlatter of faCt, as 
death, imprifonment be)90nd fea at the tilne of the ~.'figcnt 
B\~arded, * &c. he is dri\~en to his ,,"rit of error, It 
feems, 110\\:re\7er, difcretionarv ill the court (0 relieve bv 

~ J 

motion, or pllt the parties to a writ of error; and, of 
late years, tl1ey 112ve gone further tllan herctofc0rc upon 
motion, the more effeCl:ually to expedite jufti!:e, f3\·C 

~xpelice, an(l prefen"c tIle cretlit and cll~r.Kler of the 
d~-feJldant. 

At common 13\\·, tIle plrty OlJtI3"ted ;ilull have ap
peared iii pcrlon, in order to reverf'C tIle outlav/ry, and 
could flot Ilave appeJred by Qttorn~y. ~ But by tlatute 
10 felf .. eli. 9. ic8:. 9. "no perfon' ~u·tll\\·ed tor any 
" caute, D1atter, or thing \\·hJtfoever, otl1er tllan for 
" treafOll or felo11Y, 111111 he compelled to C.on1e or 

" apllear ill pfJ.-/91: to reverfe f ucl) olltlJ\vry, but 1hall or 
" 111a), appear by attarlIt)', 311(1 reverfe the falne, "yjth
" cut bail, in all cafes, except ~:;.:ht"c jpcciul bail foal! b~ 
" (]'(j(rtd tv th,," (curt." 

-' . 

13efolc revert~!l \)f at1y' outla\vry he 113d, ~.)r plcl or 
otllerv~'ifc, ~11d before allo\\·~11ce of allV' \,9rit of error 

.I 

"* ~ S tr · I I 7 g · 1 I~. R a)Y. 3 49 · C artll. 4 59' 
t Cree JaL. ,62. 2 Salk. 4<J()' 

tilcrcoll. 
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thereon, the fame tlatute* requires, " that the defen-
,e dant in the original aB:ion fhall put in bail, if bail 
" were req~ired in fuch origin.l 4h~iQn, not only to 
i, appear and anCwer to the plaintiff in a ne\v atlion to 
,e be comOlenced for the caure mentioned in the 6rA: 
;, aCtion, hut alfo to fatisfy the condemnation, if the 
" plaintiff thall begin {ach fuit before tIle er.d of ju.Zi 

'. l"-

e, ttTt::J- next after allowing the wri~ of error, or other-
c, wife avoiding the faid out!a\vry." 'rhe rc!3fon of 
requiring bail to anfwer in the .new aCtion feems to be~ 
that- the procefs is determined by the outhwry, and 
confequently the plaintiff canntit declare upon it, but 
muft bring a new aCiion. t 

On viewing the two taft recited feaions of the fiatute, 
there appears to be an evident contradiCtion between 
them; one faying that the defendant inay appear without 
bail, and the otller requiring it in aCtions Ul which bail 
is demand.lb!e in the 6rft inflance. It may probably 
arire from tIle original natut~~ from which_ the laft is 
copied, being limited to "a reverfal for want of prodalha
tions, and having been tranfcribed generally, referring 
to all cafes. Be this as it may, the fetrIed praBice :ap
pears to be, that bail and common appearances thaIl be 
governed by the rules on a common arrefl. \Vhf:re fpe
cial bail is required, it need not be put in before the 31-
lo\vance of the \vrit of error, but it is \vell enough if 
put in at any time before the reverfal.t The recoglli
zance, ill fuch cafe, is ufual1y taken in the COmlnOI} 
form ; ~ and, by a late deterlnillation,1I tIle bail mly ren
der the defelldant, and are not at all c\·ents anf\\9crahle 
for tIle del)t. 

Ss 

* Sea, 8. 
t ero. Eliz. j 0 7. btlt fee March 9 
tiL. Raym. 6o? Z Str. 9; I. 2 Barn~rG. 298.. 
§ But fee I Z Mou~ 545, ~nd ~ Salk. 496~ 
11 Ilnpey 456• 

In 
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, In general, an outbwry C3il only be reverfed upo!\ 
..payment of 1~!Is. But jf the procefs have been abufed, 
all(l made fubfcr.-ient to tIle purpofe of oppreflion, as 
wh~re a man has been outlawed, who ~ already in 
prifon at the plaintiff's (\tit.:j;- or being at large did nnt 
abfcond, but ;tpp~ared puhlicly, and might ha,-e heeD 
_arretled or fcrved with procds, t the court, on motion, 
will order the plaintiff to reverfe the oudawry at his 
ewn expenee. 

& • 

CHAPTER Xl. 

PIlrJititJII. 

PAll TITION "is the remedy which Co-pan--:'llers, 
joillt .. -t~nants, OT tenallt3 in common b3ve to compel 
each other to di ... iJe the lands f(\ jointly held, in order ta 
hold t~e fame in feveralry; and may be done either by 
~ommiffioliers or by wr~t. 

Partition may -be made by commii1ioners in the man· 
ner direaed by the fiatutc of 8 feff. ch. 39. 

The proceedings on the writ of p3rtition are I~egulated 
by nature I I felf. ch. 8. which direas, that joint-tenants 
and tenants in COlnlllOJl of efiates of inheritance, thall 
be compelleJ to ma-kc partit"ion by writ, as co-parceners 
at the c,on'llnOn Ja\v. 

The l)rocefs is atl original \\Trit, made out by one of 
·tlle clerI~s of tl1e court of cllancery; upon tllis a writ of 

fUlnll1CnS 

* z '~tnt. 4-6. 2 Salk. 495. Barnes 3:21. 

t ~r~J(Jl1. 211. COlnb.19' lzl\lod.413. 
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itmnlons ilfues out of the fupreme C011rt, "'hich is deli
yered to the fheriff, who will thereupon f\ltIjmOn the 
tenants. If they do not appear on the fourth day a~er 
the return of the writ of partition, get affidavit of the 
fervice of the writ from the lheriff. The affidavit ~uft 
flate due notice of the writ to the tenant or tenants to the 
2Ction, and a copy thereof be left with the, tenatlt or occ.u
pier, or, if they cannot be fOllndwith the wife, fon or 
daughter (being of the age of twenty-one or upwarlls) 
of the tenant, or ar, .. ith the tenant in aCtual poffeffion, {un- -
lefs [uch tenant be ~em:Jt}dant) at leaf! forty days before 
the return of _tll~ P01ft or attachmeot'. U pilD this al6d3-
~it, fue out a ponE or attachment, which muft. be tefied 
on the fourth day after tIle return of the writ of panition, 
havillg fifteen d3YS between the teRe and return., This 
mull: be ferved in tbe fame manner as the fummolls. 

If the te~t do riot, within fifteen days after the re
turn of the writ of P01ft or attachment, caufe an Ilpp~ar
IlllCe to be entered in the court where the writ was re, 
turo3ble, tIle demandant m3Y enter his declaration i ~nd 
the court \viII proc~ to e~amin~ the;demandant's title •. 
and quantity of his P3rt ~nJ purpart; :lnd accorliiub .: ' 
as they find his right p~rt and ourp,art to b~, they will 
for fo much give judgment by default, 3Jld a\~ard l: writ 
to make partition, wherehy fueh proponion, part and 
p~rpart u1311 he fet out fcverally; \vhich writ being ex:
ecut~ (after eight days notice- to tIle occupier or tena.qt 
of tIle premifes) and returned; 6nal judgment lIlall be 
thereupon entere(l, and all pertons concluded thereby. 

If the tenant appear, the demandant declares: to tIle, 
~lec laration tIle tenant pleads; and tIle parties, being at 
iifue, proceed to trial as ill other cafes. But, by the fallle 
tlatllte, *' no pIca in ahatclncnt C3n Ile admitted; atld in
deed the on' r plea in bar fcem~ to be mm tc'unt i,!il~mlI19 

ever~ 

* ~ca. 4. 
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every Oij,-:,' b~ing tantamouilt thereto. The party may. 
cOl1fefs the ad.ion, and confent tllat partition m3Y 1>~ 
mlde. .• . 

There are two judgments after confefiion of the ac-: 
tion or verdiCt for demandant: the firft j\ldgm~nt is quod 
partitio fiat, upon ,vhich a v--rit de part.itione facicnda goes 
to the lheritf for him to make partjtiDn; this being don~ 
either by the lheriff or un~er-fheriff,' the lherHf make~ 
his retunl accordingly. Then, upon th'~ writ de par'ti
tione jaeimtia, final judgment is entered ~odpartj~io firm~ 
t5 flahilis in perpttwm telUamr. . 

~tition is a real aa~op, . aIld QO 4~ages arc re~*Y~r: 
ed above ,s1.. , · ., '. · .. .. ; 

.--..-~~-----.-.---", .............. -----------------~' .. .....-

CHAPTER XII. 

~i tam anions ~ 

". 

'YV V HER E the ftatute gives a penalty, half t~ th~ 
{late or- to the poor, and half to the perfon WllO fues, it 
is cOilled a qui tam a~ion, becaufe the plaintHf profecutes 
ttl fJJ(llfor the fiatt, ~,. the poor, as for himfilJ, qui tam prQ 
tlomhto rege quam pro Je ipfo; but where the wllole of the 
penalty goes to the perfon fuing. it is more properly a 
popular aCtion, though hoth rna y be called popular. . , 

The proceedings in a qui tam fuit differ in fome re .. 
fpeas from thofe in other cafes, in con~quellcc of th~ 
ftatutc. . 

Bv 
\.. ~ 
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By fiatute J I fe!f. ell. 9. fea. I. it is eOJtled, that il1-

formers on pcnal1l:atules llalll comlnencc tl1eir fuits in 
perfon, and purfue the fame in perfon or by attorney: 
and (fl~t upon ~very procefs {bC\II be indorfcd as well the 
na~e of the party purfning~ as t11etitle of the ftatute 
upon whic~ tIle aC\:jon is grounded; And every clerk 
~1fuing procefs contrary to the meaning of the aCt, fllall 
forfeit 31. It has been adjudged upon this branch, that 
the want of an ~n(torfen1ent of the title of the ftatute on 
~he procefs is fatal, and can be taken advantage of by 
fhe ~e~endan~, on a motion to fet afide the proceedings, 
~ved'aft~r uru~ joilled, a~d that it CaJlnot be cured by 
~illg a ~ght plaint. itt ~ 

It ~ p_rov:i~ed, that the like procefs upon allY penal 
fl~tute at-aU .b~ h-ad and awar{lcd to all intents and.pur
pofes, as in an action of trefpafs with force and arms at 
~e COlnmon law .. t TIle ambiguous ,,·ording of this 
~laufe has given rife to a fuppofition, that it was meant 
to prohibit holding the defendant to baii, to an aaiOll on 
a. penal fiatute; becaufe, you eQuid not demand bail in 
atlio~s of trefpafs vi et armis at the common law. This 
peing a point of importance, and thOllgl1 urge(l in argll
ment (on a motion for fettil1g afide the proceedings on all 
aB:ion with a quod reddat, in which the defendant was 

. -held ~o bail,l) yet tIle court Ilaving giving no opinion 
~n this groulla, it fila.y irill be confidered as open to con
fIderation. A fe\v words, therefore, on the fubjeCt, 
~vill not ;"be deelne(l ilDpertinent. Let us recur to tl1e 
:1nCiellt law, and by tracing it accuratel y., '\'C {hall find 
a fufficient anfwcr to this contended doCtrine. The 
humanity of the old Ellglilh law, and the fyfiem which 
~revailed in early ages, was utterly inconiifient "'ith the 
: iml)rifollInent 

* N. Yll l\Iayor's C~urt, Birdfall 'lui fa111, &c. v ... ~\\ffieck; 
and the fame v. R van alld Childs. 

. . 
· t La\vs of N. Y. I I feO: eh. 9- fCt9:. ;. 

: Birdfall 9ui la1n, &c. v, i\ffieck, N. Y. Mlyor's Court. 
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impri[onment of a debtor's perfon; and accordingl~·, in· 
110 inflance ot- a mere wrong, unaccompanied with fGfee, 

could the body of " nefendant be attached; the proceed
illgS in fuch cafe being a mere fummons. I need not 
fav, what is obvious, that there cannot be bail withoJlt 

-# 

an arreft. j\s the flate of politics challged, with the 
i·lltroduClion and enlargement of commerce, it ~s fOiJl1d 
to be highly neccffary for the preferv3t~n of credit, that. 
the plaintiff {bonld have a lien on the body nf the ch:fen
dant. for numerous were the lolfes ~·hjch arofe from UD

avoilhbly trolling· indigent perfons. The nccc8ilY of 
this fuggefted to the prJc\:itioners of the times, (alw~ys 
fertile in expedients, as may be feeD from hiflory) to 
adopt tIle pr()(;efs then in ufe, to the attainme~t of thj~ 
Jtjido·otllm. At all times, in in injury accompanied -
'\\-itb force, tIle common law, not -willing to fanaioD 
~normjty; permitt~d the defendant to be arrefted on the 
capia;;* 30d, in confequence of that arrefl, th6 Iheriff 
was allo" .. ed to take bail for the defendant's appearance 
tv anf,ver the compl:tilit. -The utility of this fecurity 
from the defendant foon brought lip the p.l.itlice, in :2C

tions where there \vas no real force, to arren: hi!11 on a 
mere fuggeflion of force in the cQpias, and afterwards, 
by the connivance of the. court, the plaintiff might 
declare in ·.~·"'atever a8ion he thought proper. Hence 
it ;appears, that 3aions of trefpafs 'vi~h fo,-ce and Qrms 
at the common !d!A." were the only :laions in which 

J 

a defendant could h3ve been cOl11Ora11y arrefied; in all 
others he ntuft Ilave been fummol1~d. The ad~iffion of 
the defendallt to hail appears to be a natural confequ~nce 
cf this arrefi; for, before the fiatute of 23 H. 6. e)l. 10. 

iherifFs f1'!ight, if they pleafed, ha\=e taken baiJ on mefnc 
J'r()cefs, :Inti I,}, tl1at fiatute tl1C~.1 ,'·ere c,mpelltd to do it~ 
"l~jle le~iflJture, feeing tIle heneticial effeCts of this re
g\llatiolJ~ fJndlol1cJ t!lC p:'a8ice by' divers la\\'s, and 

cxprcffiy 
* 3 Rep. I2~. 
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expremy al10wed th~ c(1,"ias in aCl:icns of acce~nt,· debt 
and detinue, t and on the cafe;1 and the flatute of tltis 
flate recognifing theie la\vs, dc~lares,§ " tl13t in all ac
e, tions of account, debt, detinlle, annuit}·, covenant, 
u confpiracy, and of the caie, &c. tlu lik~ proctJs ",oJ b~ . 
~, AmJ IlU-lIftd IlS iM a8ioIU rif trifJ>llft thllt wit}, force O7lel 

-cc anJISj" and goes on to give procefs of outlawry. By 
compatjng this claufe with the one in quefiion, we nnd 
them fo exaaly fimilar in words,· that it would he highly 
:abfurd to fay, that the meaning of one was not the mean
ir.~ of the other. This ftature of 10 felf. is c1early 
m~ant to give the cllJ'ias,.1n the aCl:ions ts which it ex
tends; for, by comparing- it with the Britilh fiatute 011 

~hich it is fOlmded, and with the deductions 3nd expla
nation of every 3uthor who bas written on the fubjet},. 
no~othCr idea£an poffib]y~be attached to the claufe. If 
it mean to prohibit holding the defendant to bail in lC

ti_oDS of debt, detinue, cafe,- ~c. why does tl1e prefent 
praaice fly in the face of the Ratute, . and dem:md bail 
of .the defendant in thC'fe aaions? Stuely if this be the 
intent of the flatut~, it re6eas difgrace on the praCti
tioners, {inee all muR: be fo ignorant as not to underfiand 
the laws of theircountr}f. But we will not fuppofe this 
inconfiR:ency; ,,"e \vill rationaJI}~ infer, that the claufc 
by no means prohibits what it '\"3S contended to prohibit; 
that inftcad of deo}·ing the plaintifF's right tq demand 
bail for the defendant's 3ppearance, it virtulliy allo\vJ 
it. Whence does this proceed? from the words, giving 
" the like proce/s III intlfliolfS if t"f{P~(s with .. force and al·ms." 
~"hat then aoes tIle cl:rufe o~ the ftatute regul3ting penal 
28ions fay? " that tlze likf proc~{s flall be had as in afiions 
" if t,.~{pafs ';k·itn fOl·ce and arms. n The meaning mutl 
. be 

~ 52 II. 3- ell. ~ j. St. \\ ... enOl. 2. I 3 J~J. I. ch. 1 J. 

-t 2SEd.).ch.I7· 
t 19 H. 7- ch. 9-

.• ~ La,,9s of N. Y. 10 rea: c h. 9- f~a. I .. 

• 
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be alike ; the one gh-es the mpias, fo muft the other, 
and the effeCt of 3 capias is an arrefl: with the confequence 
of hail. It is remltkable, that, though the f'lperior 
courts in England ha\ye determined that bail is not de-
-mandable ii. !lenal aCtions; yet thefe determinations are 
founded upon the common law, "rithOUt recurring to a 
fi~tute from which the claufe ~e are examining is ap
parently copied.. This {bows their opinian; negatively 
indeed', that tl1e fiatute does not prohibit bail in this 
fpecies 'of aCliol1. 

As 3 further proof tl1at tl1C ftatute of 1 t felf. does riot, 
in this feajon·; contemplate a prohibition of bait, it ex ... 
preffiy provides, in the next feclion, that "citi~tn$ of 
" this frate, or of the United States, rued in ~he I~preme 
" court or t'X'chequcr, u"pon any"pel1alla\\·~ wher; f~ch per
ce Jon is "ailaMe OJ law, {ball not be urged to put in b~il." 
This part of the natute affords of itfelf a complete anfwer 
to the propofition~ th3t the other claufe does not relate to 
bail. If the: ot~er clariCe were gerieral and conclufive, 
\vhere was the neceffity of enaCl:ing this? if ne perCen, 
in any infrance, could be lleld to bail in a fuit on" a . ~ 

pellal la\v, was it of any ufe to fay, that particular 
perfons, ill particular courts, lhou1ld not be heJd to bail? 
One is a lnere examille of the otl"ler, 311d perfeClly ufe
lefs to enaCt. But I aln per~uadc(l tIle fi:atute is much 
be~ter reconciled ttl itfelf, by rejeCting the explana~ion of 
~]le 51;.11 ie8iol1. - \\'llen tile fiatute cautioufly fays, that 
citizens tnay appelr \vitll0'Ut l>ail, the llattlral inference is, 
that foreigners nlufi: (>ut in fureties to anfwer the {nit, 
otJlcr\\,rife it ~\?oulll hl\'e faid perfons. TIle law lik~\\·ife 
lilnits this proviiion to tile fuprCll1C court, and that of 
ex<.Jlequer; as to otller courts, 110t a fingle ,vord is faid. 
" Franl 

-x· 2 I J:tc. eh .. 4. 'fhi3 flatute .-neans to give the county or 
·:·j,:ont7·t'/ courts (in "'hiell actions of trefpafs were cognizable) 
concurrent j\1rifdittioIl \vith the court of King's bellell ill pC:l1al 
1 q.;, ·1'" . t. ~ 4 \,..11 .,), 
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}'rom tIle pr3aicc in inferif)r COllrts, bail Inl}· he dc
Jnallded ill allnoJl every cafe; and, {i-om their lilnitcJ 
jurifdiB:iolls, ;~ is higllly neccff~\ry that it 1110uld be {(). 
But the fiatute goes fJrther, it fays, ""lulu,-,: ptt:fons fllftl 
" Ilpen flny penal lau' are B 1\1 L .:\ B L E - BY L l\ \V • " l'llis 
:llln1its tllJt tl1ere are fOlne cafes on penal fiatutes bail
able, whiclt overturns the pretended conftruB:iol1 of the 
5th claufe; for, if jufl: at all, it mufl: be univerfaHy fo; 
but this 1110\,1S that it is not. 

Since ~·e IlJve faid fo much ahout what is not tile 
meaning of the fiatute, it may probably be afked, ,vl1at 
is its illeal1i_ng? This may be gatllereu, as all j\lfl: ex
planations ought, li-olu its words and its fpirit. \Ve filld 
that it ,vas not the pr~aice to iffilC a capias in an 3B:ion 
of debt; nor could a capias be iffued in tllis infiance, till 
a~tl1orifed by ftatute. To cleJ,c up any doubt on the 
point, ,vhetl1er an aCtion on any penal tlatute 'vas fuch an 
aCtion of debt as was meant by the aCt of 10 felf. ch. 9-
this claufe '·~tas probably inferted, and can evidently Inean~ 
no farther tllan to extend the capias to tl1is fpecies of ac
tion" From the capias alol1e, and on no other procefs, 
can the plaintiff proceed to outla\\yry; for, :it the com
n10n la\\1, procefs of outlawry \vas only in writs, \vhicll 
,vere fuppofed vi et armis. * Ulllefs, therefore, the ca
ptas could be ufed againfi: a defelldallt in this inflance, 
he could not be outlawed, \\·hicll feems a fufficient rel
fon for enaB:illg t]lis cllufe. t Tllis is further cOllfirm ~d 
by tIle words of the fiatute; for, b)T confidering theln 
aftelltively, they appear to be remedial, alld not direflory. 
'!'llC \vords are not negative; tIley do not fay tllat no 
i)tller proccfs Inay be l1ad; but affirl11atively, tllat the pro
(efs tllcre l11entlone(il113 y be llatl, \vitll0Ut excilldillg the 

T t uee .,. 

.* 35 II. 6. () b. Bro. tit. Proceis l)i. 16. Bro. tit. Exigent 
'''\ I ,. I t'\,., J.' d 4 I' C" 0 L' t (' 1 : I..) ... _ .J • • 1. ". 1. I~y \). 

~ • f. I 1111, 1 7 ~. S t, 2 J T a c. c h. 4 ~ .. 
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\lle «if tl1c \lflill pr(}(:cf~ l)cfore t!lC filtutC. But fufficiclit 
}lJS b~el1 f:~:d 011 tllis p~int. 

I!l J(tions 011 Ilcilal Jlaiutes, the defendants Illay plead 
the general inuc, Jl1d give tl)c (pecial matter in evi
dence. ~ III otller refpe8s the prOl:t..~dings are tIle fame 
as ill CCJnm')n fuits .. -eXf_'cpt t11lt no jury filall he cOin .. 
pellcJ te 31)pear ill tIle fUI)rell1e ccurt on tIle trial for 

:In:i ottcnce cOllimittcd above thirty miles froDl tIle place 
""here tl-:c court fit~, except \\,here the attorney-general, 
f~r falne re~ton3hle c3ufe, obtains leave for a trial at 
bar, ;\"11icl1 rCtl~.1cfi filJIl be noted on the difl,-ingas. t 

~Hi tan! ~aions C:l11not be compounded, \lntil after 
an[\,:-er m:1de ill the fuit; and theIl, not without leave 
at the COllrt, on pain of fOliciting 401.t Lea\·e tG 
,:ompoulld is to be obtaineu l1pon motion, for Wllich 
purr _ ie draw up an affidavit of the fi~te of the faCts, the 
~l~tl~:tlt of the penalty, and the terms upon w~ich the 
p~.~ ties lla\<Pe agreed to compound. Of this compofition 
t!le r~lciety lr.u11 be immediately paid to the treafurer of 
tile nate. 

\Vllere a perfon v.'as <:onfcious 'of haying offended 
againft any pellal fiatute, and was apprehenfive of being 
fued fer the penllry, it ,vas not unufual for him to pro
(,ure !onle friend to commence :1 tuit againft him, ill 
order to fcretlal other aCtions; but to prev-ent, in a great 
meafure, tllis pra8ice, the fame flatute enaCts,§ th3t 
no reco\·er~·, other\vife than by ,gerdid, obtained by 
colluf:oIl, in :!!l aCtion popular, iliall be a bar to any 
other action profecutcd hona fide; fa that a judgment 
011 l,;,{(·dill mull: be obtaille(i to render fuch fNnica"'e fuic 
effectual. 

~ L~\\'s of N. Y. I I fea: ch. 9- feet. 3-
1- Ibid .. fect. 6 . • 
~ Ibid. feet. Sand 9-
~ Ibid. feel. 7. 

CHAl)TI~t{ 



CHAPTER XIII, 

Repl~vin. 

REPLEVIN is a remedy grounded upon the tlking 
and \vrongfull}· deta;ning the beafis, or goods or chat
tels of any perfon, ufually called a difircfs, 3.11d giv·es 
him back tIle po£fcffion, ·on fecurity to profecute his fuit, 
and alio to returll th.e property if judgluent lhould be 
a\var(lcd agaillfi him. 

Any perron, tllerefore, \vhofe goods are difirailled, 
may llave recourfc to replevin; but, if the llifrrefs \\gere 

for rent, ill order to prevent a fale, they mufl: be replevied 
\vithin five days :lfter 110tice of (uch rlitlrefs; ~F in all 
other cafes it lnay b.e done at any tinle witllill fix years, 
as, at the common law, a diftrefs is Inerely a pledge, 
and canllot he fol<1 or difpofcd of by the dit1:r1inor. But 
replevin doe$ not lie in cafe of diftrefs for allY tax, 
atfe{flllent, or tine levied, ill 1)urfu311ce of allY la\v of 
the fiJte; and per[OJ1S fuing out replevin, i.1 [l.lcll cafe, 
arc liable to a llenalty of sol. "titll colts. t 

It is to be obfervcd, that, if tIle goods of fever31 be 
taken, they (lnllot jC.ill ill replevill t but eacll II1Ufi ha\~e 

a feveral \\'rit or plaint:t if tIle cattle of a fClnc fale he 
take1), ana {he afterwards il1terIU:1rrv, tl1f; llu/band a/OJl:! 

• <wi 

lua)T 113ve repleviI1 ; § arjd tIle like \Y}lcrc relIt is due to 
the llufband and \vife.ij 

-x- ~~ws of N. Y. 1 r felf. ch. $9, [ell. S. 
t IDld. ch. 5. fea. 12. 
~ Co. Lit. 1456. 
§ Bull. N. P. 53-
It ero. J ac. 442 • 
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Rcple'''ill rna)· be cit!1er b~· ,'-rit or lllalllt, l)ut tIle lat. 
tcr is conlmonlv ufed. TIle forln of bot}l \\·rit and 

J 

plaint is prefcribed 11Y thl! llatute, * and the Il laint C3Jl-

llot no\\' be by \\"ord c.f mvutll, t bllt is eXI'lreffi}- requir-
• b· .. t eo. to e 111 Wr!tlng ...... 
TIle \,·rit iifues fJut of ChJI1Cer,·. returnJble eitller in 

J 

tllt! fuprelnc court, or COlllmon pleas of the c~unt)" i!l 

,\"hicll the difircfs ,\,·as ffidde, and is ifflled hy one of t~le 
cl1ancery clerks: llpen being carrIed to the {lleriif, he 
is hound, before replevin, to take of the plalnt;ff f11f
ficient fecurity to profecute the fuit t and to f{'tllrn the 
heafis, goods or cllJttels, if retuTll thereof l)e ~llj\ldgcd: 

jf the fheriff take fecurit~". oi11cr\vife, ot~ negleCt: t:) 

take anv, 11e mllft 3tlf\\"cr for tIle price or value cf the 
J 

hcaits, gocds or cl1attels; an(1 tllC dil1raill0r Jl1ay ]llve 

his recover;y bv \\'rit, thJt tlle ilieriff ftlaIl Tefiore tn 
.. .I 

l1ilu fo ma11Y bearrs, goods or chattels.§ If the difiref~ 
\vere for rCllt, "the theriff fila1! take, ill his 0\\'11 11Jine, 

" fronl the plailltifF alltl t\l/O fureties, a bond ill dOllblt. 
" the vJlue of the beafls, goods or chattels difirained, 
., (ftlCh value to be afcertained b)T the oath of OtlC ,')t 

, __ , luore ,\.~itl1effes, n.ot it1terefieJ, and '\\?hicll oatIl fue11 
" uleriif is autllorifed to adlniIlifier) conditioned for 
" profecutillg the fuit witl1 effeCl:, and without deJay, 
" al1d for returning tIle beafis, or goods and ch:lttels, ill 

" cafe a retllfll {hall be 3\vardcd, before any delivetance 
" he Inade of tIle di fireis. ~, II 

1"111s fecurity being given, tl1e lheriff muft tllfl1 

" Callie the beafis, goods or c]lattels to 11e rCI)levied atld 
" delivered, \vithollt let or gaiJlfay·illg of the perfon \Vll() 

" took t11el11 , wlletllcr tl1ey were takell ~7itl1jn libertie~ 

*' L' r N ~~ r rr I a\\'s or .... '. J. II ltl;. C 1. 5. 
t 2, 111ft. I 39. 
~ l~a\,·s of N. Y. I I frO: chI 5. fcCt. T .. 

§ Ibid. feEt. 4-
tl Ibid. fert. F. 

" or 
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I': or ,\"itil'~l.l~, In<l filll1 It:nlnlOl1 tllt! rert~lll \\"J1U r:>0k 
" t11C~11 to :l~~pC:1r at tIle rc~urn of tl1C \\-ril. ':- ~: 

,.; I f Jll~- })Crillil ~11Jll takc tl!c l't':lll" (lr b00ds or 
., cil:1ttel!i of :lucthcr, :Ira,} Jri\·c, lnd C011VC~·.. ~11J put 
c, tlletll Illto a11\" JI0lJfe or jlilCC of ftrell~tll .. 3Jld t~,e I~er-- ~ 

"1:'11 i-roln ,,-110m tIle fanlC iltall he t::keil fu:! for a 

,. rCl,lcvin thereof, cit~ler h)9 \"t"rit or pJdillt .. tllC ulcritl 
"lllall folcralnlv demand de!i~er3nre thcrcof~ at tIle 

.; 

" hOllfe or place ,,-here the f:lmc arc {lctaillc"l; :i:1d it-
" neitller tIle taker, )~~)r 3Il}· })erfon on llel131f of fue:l 
"taker, 111al1. UpOll cem:Jo(l, <lcli\"er tl1C f:!!})c~ or if no 
" perfoD 111311 COlne upon fitch JemJnd to deJi\-er the 
., i31ne~ tIle flleriif 111JfI take tl~e po,'-er of !1is count) ... 

" :!11U breJk opel1 fuell !lQufe or pl:lce of firell~tll, and 
.f' nlJke rcplcviil accordillg to tIle. \\·rit or piail1t. ,:- t 

To pre,·cl1t driving bC3fis Out of tl1e COUl1t~ .. ~ cr illl

poun(liJlg property· in ditferent places, the fi3tUtCt 

ii~~e\\·ifc enaCts, "that no difirefs of be3fis ilia:l be 
" driven out of tIle tc\''"n, Il13nor, ditlria, or l)recinct 
" \~lhere 11.1e11 difirefs is, or J11311 be taken, except thJt 
C( it be to a p1li11d o~'r,-t '-"itllin the fanle COllllt~ .. , nar 
"above t.h;-(c Inilcs difiant frofll t!le place \,,.!lcrc tile 

" [lid <Ii firers f11311 be takell :lllJ tll.:lt 110 hearrs, (,r 
(( goods or cl1attcIs ditlraillcd, or tJken 1)\- ,~~,~\. O~-

J ." 

$' dil1refs, for aI1~" caufe "rilatfcevcr at OllC tilr.e, i!lalI 
"he irlll)Oll11Jed ill fevcral places, \"]lercll)! tIle O\\"ll("'r 

" or O\,"J1erS of fllCl; dittref:i fn31i lle coni1raincd to {ue 

<, f("Oer3l rCI)lcYlns for tIle ~Jelivery of tIle {Jid (lil1rc-f:i 
" f() tJ.kCll 3t on~ tilnc, UpOll paill, tl1:1t c,"eryT pert:;!l 

" otT~llding thcrei!l fllall, for c,-ery fucll oilcl1ce, forrci~ 

" to tl1C partv 1!ricved 101. alld reJfOll~I)le dat11a~es.' 
• J ~~ b 

,\Tl1crL: tile g()cd~ ditlraille(l IllVC l)CCll cioig!lC(l, !'. 

thlt tllC 111cri11' CJilJl0t get at tllCll1 to 1)\Jh.c reI1 ;C\':: ~ ~ 
, 

• t .. .. -
'* I ~, \' C' 0 f 1\.:- , T r rr, r ..0. 

..1.1, .'. l". l. I I 1(.'41. (11. 5. lCll. r. 
-J' I bid. il·(~l. 3. 
: Ibid. feet i. 
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th~ plailltiiF may bring this a8ion in tl1C ll£tinet, 311d, . 
after :1\·o\\·r~·, pray that the defendlnt gage deli
\·cr~ncc;~ 0: he m:1}1r, UpOll a return of an flongavit 
to J pluri(J writ of replevin, have a lvrit, called a capias 
in u-iti;r'r'lQ1I!, COnlGlanding tIle fueriff to take the beafis, 
goods or claattels of the defendant. 

If the defendlnt, or polfclfor of the beans, goods 
or cl12ttels, claim a property ill tllem, 311d give due. 
notice thereof to the fheriff, either to himfelf, )\is llndcr
lheriiF, or b.liliff, he mull: n~t make deliverance, nor 
difpoffefs fuch defelldant before the clai!11 of property 
is inquired illto, under pellal(}~ of 1001. bcfides beil1g 
anf\\·erable to the defendant for the trefpafs. If tIle 
proceedj~ be by "'''Tit, the Iheriff mufl: make return 
of t!le clainl, and the fuit proceeds in the court \vhere 
it is relllrnlhle, alld there the property is to be finally 
tried. 

As the pra8ice by ~·rit isproduBive of great delay, 
tllat by plaint is fOU11d more eligible. This is purfued br 
t1ra\\'"ing out the plaint in proper form, and going with 
proper fureti~s to t~Je fherift~ ~·ho Inufi Inake reple
Tin, retllrn the plaint to the next court of common 
pleas, t and fummon tlle defendant to appear there; 
3ftcr\\'ards, tIle proceedings upon "1rit and plaint 3re 
both tIle falne.! If the defendant claim property on a 
l'laint in reillevin, he lhould fue out a writ de proprie
tate P,·,l'llnda, and tllcreupon tIle fileriif nlufi fUffillion 
;~n inquetl to illquire into the property; if it be found 
10r the plaintiff, he is t.o Inlke deliverallce; if for 
{he defcildanr, he can proceed 110 fartller. 

If tIle oefencllnt do not appear at tIle return of tIle "'Tit 
or plaillt, he Inay be attached; and, if llC do not appear 
;It tIle rctur11 of the attachment, ]le illall be difirained 

from 

.~ Dul. N. P. 52. 
t 1.3.\VS of N. Y. I I feil: eh. 5. fect. I. 

! Jbid. 
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from tinlC to time, till he do appear at tIle fuit of the: 
lliaintiff. * 

If tIle plaintiff do not profecute the fuit ,\9ithin the 
tinlc limited in tIle bol1d, and the difirefs were for rent, 
but not otherwife, this bond nlay be afftgned within four 
da}rs exclufive afterwards, by virtue of tIle fiatute -I 1 

felf. ch. 5. fea. 8. wl1ich enaCts, " that the lheriff {hall, 
" at the rcqllefi: and colts of the defendant, avo\vant, 
" or perron making- cognizClnce, affigll fuell bond to the 
"defendant, avowant, or perfon making cognizJnce, 
" by indorfing t]lC fame, alld attefiing it under his hanel, 
" in the -prefence of t\VO \vitneffes; an(l, if the bOI1U 
~, he forfeited, the defendant, avowant, or perfon mak
"ing cCJgnizance,. may l'ring an a8ioll thereupon, in 
" his or 11cr own name; and the court n13Y, by rule, 
" give fuch relief to the parties, upon fllCh bond, as iliall 
" be :-Jgrecable to jufiice; and fuch rule ilia]] have the 
"Dd.ture ~nd effeCt of a defeazance- to fuch bOlld.'~ 

Th'~ proceedings upon a replevin bond are iimilar to 
tllfJfe on a bail bond, treated of before. t 

Eitl1er plrty \vilhing the caufe to be removed to tlle 
fupreme court may, any time hefore a jllror f\\·orn or 
:tny judglnetlt obtained, caufe tl1e writ or plaitlt, 311d 

tl1e proceedings thereon, to be remo\yed from the com
n10n pleas i!l which tIle fame is depending, to the 
fupreme court, b}~ certiorari; and the proceedings {hall 
be thereupon in tile fupreme court, as if the fuit 11ad 
been originally commenced there,»! TIlis Ltrtiora,-j iifues 
Otlt of tIle fllpreme court; but if tIle cau~e be removed 
by pone (whic}l it may by the common .1a w, where the 
proceedings are by writ) the pont; Hfues out of chancety. -

If the plaintiff, having removed the caufe, with to 
compel the adverfe party to proceed, he mufr, on the re

turn 

~ La\\rs of N. Y. I 1 fetT. ch. 5. fed:. I. 

t Ante, p. i I • 

. ~ La\vs of N. I·, II fefT. ch. S. feat !. 



.. -
turn of the 'irtl:~,·ari .. file ir" ,~-itll t~le Ilcceff.,ry rc:urr., 
ill the offil'e l!f tlle clerk of tllc ft:pre:ne cvurt, and rule 
the defcI1d311t to appear; UPOll nOll-appclfallcc, lIe 
lCutl proceed b~· 3ttilchlnent and d~i;:·il1J{iJ as before. 
until he Jo al)~C .. tr. But, if the uefcllJant ... ,-j;11 to COlll

pel tIle plaill!itt'" to proceed .. having removed tllc caute 
bimlelt~ he Inull tile his ,,,-rit and return as before, 3!lJ 

cllter :!n appearance; then rule the pldintiif to decJ3re ; 
2nd for \.\-3nt of a rlec~aration, dt tIle cxpira~ion of the 
ruJe, :le m3~· lno,'"e for a nonpros. If tbe difirefs ',-erc for 
rent, proceed according t~ tIle fiatute tre2ted Dlore fully 
31rer\\-ards; if fit)t for rellt, tile nonpr~s is in order to 
ground thereoll :l ,-d(J~'!" !z;?'/;t"ul. at the common 13,,·. 

If the pl~ir;titf r~JDo\-e the caufe, and do not file 
tlle cn-li~rllri Jlld return, the defelldallt) UPOll motion, 
may oht3in :l p,-cccdi-n.:iG" after which the ca\lfe C3DIIO( be 
agaiil relno\-ed; and, if the plaintiff do Ilot proceed be-
10\\-~ the defendant may fue the furctic5. 

TIle ,vI-it being duly ret\lrn~, filed, and :lppe3rance 
of dcfcnd-lnt enteTed in t!lC ufual 1'r.3DIlCr, tIle plaintiff 
mutt de('13re dt Il~::'·:', nor need allY notice he taken of . 
tIle forlli~r ~PfQceedings. Tile dcclar3tion is either ill 

t]le drtiJiti Cl d,-t!)IU!-l. 1:1 the j-~,.mtT J if tIle fl1criif 113\-e 

n~t mJde replc\"in, or rcfiored the goods to the pbimit1~ 
beCJ\lfe (lanlages arc deOl:lnded, 110t onl~· lor the cap
rioll, but the ,-letcntioll. III t.~e dc:i/::t;·!, if reple\yill 
ha\-e beeli lliade, becauf~ G3mlges can ollIy tllen be had 
l'Or the ull1~\vful (3king.~ r-flle decI3ra!io:llntffl be cer

tail} iil fC!tlllb Ollt tl~L 11llI11!)Cr ana kiru} of cJttle or good~ 

. (iiftr;lincd, tGl tIlt: purlloic of rCIiderillfT it fufficientl\' a ~ J _ 

{:It:ir -to t lie Ii ler itt" [0 111.lk!! (!e 1 i \' er:!n~e, j f llccc{[lry. t 
But tl1C ~"'''l)\\~r~'' cure:; (ili::; dcfcc.t, ior, })\" not takil1!! .. . . ..", 

ad\·ant~lge of t~t: uli:.;ertaill[~·, it ;t,..lnlits l!lC dt'fcriptioll 
to 

.. 1 ~ I t \: 'f...., 1 r " - ' T.' "... 1'1 .. (, '"\ r. ... ~ r, \. ·1 '1 -
., •• ' • I. '~ ... '. j"",- J ... • \. V, l·~·". _ .!.,.'" 
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~O be rig!lt. .. The ~ ver)r place ,\~here the taking l~:lp
pened mull be defilled \vith precifian" for it i3 not f\lffi
cient to .by tIle venue if' filCh a city or towofl1ip, but it 
moil- panicularJy fet out ,. at a cert:lin pl3ce, calle,l 
" Smali Dean, ill tIle to\\'nfllip of, &c." Tllis is, J10W

e~cr~ no error, if not fpecially fho\vn fo for clute il~ A 
demun"er. . If the (Iefendaot plead n!:!1 cipit, the count 
thail {land; for, it- tllere 'yere no taking, t}l~ r1ace i~ 

immaterial; yet it is, in tllis cafe, inculnbent 011 the 
plaintiff to prove at the trial, th3~ the tlking \V3S a8ually 
at the place iaid in the d«laration.t TIle plaintiff may 
declare. for ftl9 cral takings, and at fe\-eral places, part at 
one time or place, alJd part at :Jnother: and if tllC plain
tiff ~Iege t\\10 rlaces, and the defclidartt a!1f~,,-er only to 
one, that is, if tlie plea ~gin as an ant\~"er to the \vltole, 
which, in 1aa, is but 3D aofwer to a pJrt, it. is a difcon
tinuance jto t:ik~ ~d\?antage of whicil, the plaintitT 111\11r 

move for judgment by Ilil diL"it; but, if he (lclnur Qr 
plead, the ,,~Ilole 3tlion IS difcoDtinued.t Wllell tile 
declaration is duly filed and ferved, tIte de~en{lallt, \vith
in the ufual time, mull: put in his :xuf\ver to the charge, 
,vLicb is .done by either pleading in abatement, or in 
bar7 avowing7 or IDakillg cognizance, i. t. jufiifyillg tIle 
taking in his fFWlI right, or as b~ilitt in rigllt of another'. · 

Pleas in tlbQtem~nt citller induce a returll of tJlell1feives, 
or require an avo\,'ry or cognizance to he added to 

. tllem, for tllat PUI pofe. Of tIle iiril: kind is tIle plea of 
prOpt'-~Y in the defelldant, or fonle otller, \vhich, neitIler 
denying, confeffillg, nor avoidillg tl1e captio11, fuo\vs 
that the plaintiff, having no property -ill tIle goods, 11a(1 
no rigl1t to have tlleln delivered to hilll, fo tl1J.t tIle \vrit 
cr plJir~t fuouIJ be quafhed, and the dcfelldant llave ~ 

C u rctur!l. 

* Heb. 16. ero. Eliz. 896. 
t I Str. S07~ . 
t Hale's f. N. 13. 16~. Dull. N, f. Sot· Salk. 947 I7y. 
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rctllrll.~ Of the fecond killd is the plea that the gocxls 
,\,9cre the pr(jpfr~v ~ir the plaintiff and onotlzei p~{on, which 
going only to tIle form of the a8ion, gives tile defendant 
110 right to a retllrn, unlcfs lIe 3(lds a claim to the pro
pertv by cognizance or avo\vry ; t fo that the general rule 
of adding a claim to a plea ill abatement is, that it mul~ 
alwJys be done ,,1Jlere the, plea itfelf does not difaffirm 
property in tIle plailltiff. 

Pleas in ba1· are of thre-e kinds: I. tl1e get~eral iifue
"on c:~· .'. i. tIle fiatute of limitation; 3. a juftification. 

I. TIle plea of 1,'011. [(pit confines the iffue to the taking 
merely, and aIJo\\·s property in the plaintiff.! ·1 his plea 
is good if the taki11g were in another place thatl that la~d 
in the declaratinn; an!) proof of this, on the part of the 
defenliant, ,vill fupport the plea. § B\lt, if the plaintiif 
CJn prove that tIle defendant e,·er had the goods in the 
place mentiollet.l, it "tilt intitle hiln to a verdiCt;" for, 
if the defendant took thetn in one place, and only had 
tllerll in tl1at laid, ill th':r way to the pOUl1d, he ought to 
have {bown the faCts fpecially. '2. The fiatllte of lim; .. 
tation,r is alfo a good plea in bar, fince, by that, replevin 
Jnufi be hrought witllill fix years after the c·aufe of aCtion 
accrued. 3. A plea itt jufiification adnlits the caption, 
but denies the injui1ice of it; as property in defendant or 
a fi'!"311ger, (whicl1 may be pleaded either in abatement 
or il1'bar) bccaufe, dcftroying the plaintiff's right of ac
tion, it jufiifies tIle defelldant ill holding tIlt:' goods.:Jt. 
1."'llis plea is alfa prol)e~ where the.origillal taking \vas 
lawful, but IllS ceared to be fo at the tilne of pleading. tt 

* z Lev. 9z. Salk .. 94. 
t Co. Lit. 145· 
~ Bro .. ReI)· 5. 
§ I Str. 50 7. Bull. N. P. 54. 
11 Bnll. N. P. 54· 
~. La\\rs of N. Y. I I fen: ell. 43. fca. 19. 
* * S a I k. 5. .2 I.4e v. 92,. 
tt Bull. N. P. 55. DallV. Abr. 65 2 • Roll. Abr. 319. 
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An aVOWI)' is an :lckno\\,'legelneI1t l,y the defelldal1t of 
takillg the goods, :lnd fetting fortll the C:tl1(~ tl1ereof, for 
the purpofe of having a rc~ ":1'11. This, wh~re done by 
a perfon in his o\vn rigl1t, is flridly atl avo\\·ry -; hut, if 
clone in right of anot11cr, it is called Inakil1g c~/J;Jli'Zal1t(·. 
The general rule for avowry is, tllat tIle defendatlt lnay 
do it wllerever he had a rigllt to diilraill. A\YQv.'ry Inay 
alfo be wi1ere tlle dif1:refs \vas -for damage feaJant, lnd this 
either for a trefpafs done to one'·s own land, or to a co:n
InOll. To the avowry or cognizance tIle plaintiff rna)" 
plead, and the c2ufe is tried in the llfual way; btlt, as 
botll parties are allofs il! this callfe, eitl~cr may prepare 
the record and bring tl1e action to trial·. 

The next fubjeCt to be confillercd 11ncler this 11cad is 
tIle judgnlent, which differs in tllree cafes: I. if fOT tIle 
plaintiff; 2. if for the defelldant, and tIle difirefs \\~ere 
for rent; 3.- if the like, and the diflrefs be not for rent. 

In the firft cafe, the plaintiff Jlavillg already po[
feffion of the goods. diflrained, judgmel\t can only be 
for damages arifing froln the- caption, whicr~ are to 
be affeffed by a jury 011 a writ of illquiry, in cafe of 
judgll1ent by default or nonpros, or 011 de. .. 11tlrrcr; anu by 
the jury on tIle trial, if jlldgtnent be 31rer \"crdiCl:, cr on 
a nonfuit at fnch trial. 

In the fcc,"l)nd cafe there ~rifc three POilltS ~ j. ,\Vl1ere 
tIle plaintiff fufiers 11itnfelf to he llonproffed before iffllC 
joined, whetller tIle c3ufe be renl0vctl or Jl0t: llcre tIle 
defelldant llaving lnove<l for a nOl1pros, and el1tere(I tlP 

his judgnlellt p1 0 retorno hahcnd. l1e n1ut1:, Ul1dcr tIle fiatute 
I I fe~ ell. 5. fea. I I. tnake " a fuggefiioIl, in IlJttlre of 
" an avowry or cogniz311ce for }\is rerlt, to afccrtaill the 
" court of tIle caufe of tIle diftrefs; and tllC court, llpO:l 

" his or her prayer, illfteJd of a,varJing a retllrll of tIle 
"difirefs, filall a\,yard l \\-rit to tIle 1herifF of tJ1e COUtlt\" 

.I 

" \VllCrC tIle diflrefs \\'as takell, to iilquire, l)y tIle oatl1 
(' of twcl~'c goo(l al1d l~\\'ful ltlt:ll l)f his IlaiJi\\·ick, 

'-
" to tl C ll1 n g 
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,~ !at~c:ling the fU:-:l ill 3rr~3r at tIle ti;l1c of fuch difirefs, 
" al!U tl~e ,"alue of t11C l~~'~~r~, (If ~.-t{)\1~ or (~llttC'~~ <!if-. 
.. , t ~. ~. · 1 • !- -), 1 • c·.. 1 t· t .. •• J ~ ,- • : C ~ • 1.. - 1 ~ 1- - .~ ~ ... • ~ n 

t "Ir., \.1 " ~.anu ,!!t r .1: .·1 _ :; al: , (I,.~ ~ 11. :.. ,- J4..~ • I. t [:-- •• "" 
. .... ~, . ... . - . 

• ~ t -, •.• , .•••• ". 1" t'f 'a~t ~,. '1'---\' ..... '11--- .- 'hp. 
• .. .. ' l. . . • . . • •.• ,:.. " _ i ~ ~ ~ # 1. "" ..... ,:_ l.a \. 1. _ '- ..... : t L , '__.. ". ~ 

-
. :' ',::- ._ ,'.~- ;·u\.i2 l1iqU;I~· ; and thc.cuj):;O tIle IJlt:i iii' :~1311 
1. il1quirc of tile trutll of t~e n13tters cODt:line(1 in fuch 
(C. \,-rii. 1)\ tl1e oath of t',-elve good 3:.d 13\\-ful men of - ~ 

c, ).i~ C0l:11t7; :llld, ~p,-")n tllC return of fuch inquifition, 
" the {1t:fcnja~.t ih~n have judgment to reC{)'ier againft 
" tile J)lai!ititl' the :lrrC~r3gcs of fl!Cn rent, in cafe the 
" be:!ils, go(',{I:; ~ljd CI1:ittels diltraineJ Illa1} amount un
~~; to tllat \"aluc; ~nd in caie ~}-Iey 111all not am,)Utlt unto 
~:;:'iJ)2! '9alue., till:!l fo In~ch as ,he '~31ue of rhe faitl l.'eafis, 
{~. g(lt1cis a~d cllaireis fo difiraiucd, fl1311 amount 'Into, to-

1., 

s. ~·(~tller ~ .. jtll his cr her full cons of fuil, and lhall have 
\... ... 

,- CN.C{"lltion there\lpOn for the f3'1le I'))'! (-,1 •.. fa· or fie ja. or 
" oih\:r·~\.:"ife, :as the J3~" ill:ll) require." 2. "ihere the 
plail1ti:F is nonfuited after i{fue jOil1~d, or a ,·erdia given 
4igaill~llti;:tl, the fanle ftatute pro\'ides, that the jury, at the 
trial ill:!ll iCflnirc of the arre3rs, alid elf tIle value of tIle 
diiirefs, :111(i t!le (lcfenti311t {hall h:l\~e tl1e like judgment 
:l11d execution. ~,. 'Vhcre judgment is had upon de
mllrrer for the a\"o,\~ant, th_e falne' remed)T is gj\-en as if 
ri1e i)l:lintift'" '\-ere llonprotlcd l)cforc iifue joined. In 
eirller of t11efc c3fc~, jf the t1.1:refs be Ilot equal to the 
arrears, tIle plJintitF, l>y tlle It .. :tutc, InJ~<r d~fif3ill agaill 
for t11c rciiJlIC. 

1tl tlle flJi-r-d cafe, nJlnely, where tIle defcl1dant lIas 
5~ldgtllCilt, and the diftrcfs \\"crc not for rent, tIle judgl11cnt 
;.~t tile com~non law, fElr tIle ftltute Inake5 no provifion, 
i", i;,~t ti1C. tlefer,dallt llavc a rctllrn of tIle goods~ and re
f ')\,cr tIle dam.ag{::s fuftaine(l by 11ill~.. "rllC{(~ (lall1ages, 
.. -1' tile judfl11C!lt i."e 0'"' :1 lJOl1pros or a demurrer, arc af-

-·"":c~ tail1cd l.ly a ,';rit of il1(luir~·, if Ull011 vcrdiCt or 11011-

~ ~l j r, 1" v t'h e 1 u r \' at t 11 C t r J J 1 . 
• t ... 



TIle r:~('rll:iol1 for t~le defclldal.t ill cafe of his oht3in
!!lg tIle 5udg'--\1~~IJt. 15 a \"~rit (j~ ;-("t';~'li(j halatn .. i. :il~d) if rhe 
!11~ritf retu:-J] a rc:n~'·ll of th~ ~o(){ls, 10 that l1e ca~111ot 

'--

make a returll, tecilllic:tl1 y calle:} 3!1 {/t;J!1plll, tIle (.( fen-
dant T:13~-, if tIle diilrefs ',:-cr~ ft!r rCllt~ tJke :111 affign
Jllelit of tJ1e rep:evin bond, and proceed thereon under tlie 
fiatllte bt"!cre mentioned. ~ 

If the diilfefs ,\-ere not for r~nt, or jf it ,,·ere, and 
the defcndant prefer the commol') 13\"\· remetl~y, he JllUfl 

apply to the frJeriff for the names of tile furc~(ies; if 
tIle ihcrilf Tef\lfe~ the court ,\·il1 compel 11iln, upon 
motion. Thefe fureties .. nlutl l)e proceeded ~g:tinn lly 

.. {cir £ _.((J:i:'lJ ;9if the~· he illfttfficientc; an,) a nihil ~ returned 
to the J.:-~ .. j~. the il1Cl iff himf<lf fl)ay be proceeocd :lgai~l'l 
h}Y dnotheT .. /~·i. -../(;;. But t}.l~:_~~efendJt.[ may 113ve all atiion 
on the caf~- 41g.~i_nfr 1.h~ ~tlL7iff fur taking infufficielit 
pledges, -- \\;itI10lt't :dn:, previous fti. fa. againfi them; t 
tllOUgh he 113S _ a more fnc.lmary rellledy by motion.t 
III proceeding a~infi the 1h~rijf forne e,"id\!nce nlufi: 
be given of the infufficiency of tIle pledges, h'l!t \"ery 
!1ight (;~;jdencc I-uffices to thro"r the proof 011 nim, as 

-he: is fuppofed t f
, ~-no\v tlleln better tl1311 t:ie l)ar!:'.§ 

\\=- ~lcrc til!: plaintitf nl=tlcs default, 3nd :l :-erU:-:l 07 

,he beails, or gooJs or Cl13(ltls j~ a·.'-.1roed to ~~le di
itlJinvf, tIle pl=tinti:f mJY i1a'.-c a '\'-fJr of lecoild cit:: ~ Yc:r
~I1ce ~ under "'·}licl1 the ,·igllt rn=: y be agail1 tric.:I; : ~!lt ~ 
if a retuf11 be once ~llorc :l\,·ardc,i to the difll~i11!)r., tl1e 
aiftrcfs muft rCm;)ill for ever irrcI)le\"i3blc. H 



~16 PllACTICE, OF 1 HE SUPREr\IE (L'l'RT 

CH~~PTER XI\·. 

IN a former part of this work, the method afproceeding 
by .. {;.~irt facias againft b3il I!as heen difcuifed; ,\·c are 
no\,· to coniider it as it relates to th~ renewal of fuits 
:illd re\:ival of judgolents. In this light tllere 3re three 
~afes in '\:-}lich 3. f.-;,-c f(i~itIJ is nl:~e{fary: ~ ,~:here the 
parties to the fuit are t1ill li'v illg, but tIle time allowed 
for taking out execution is elapfed; 2. ""here Olle ~f 

-.the parties, plaintiff ,l)r defendant, dies a(tcr ,"erdiet or 
interloc\ltory judgment, and before fin31 judglnent; and, 
3- where eirher of the panies dies ~ti~r tina! judgiDcnt, 
and L-cfore executiO!l. The intent of fuing out a fcire 
facia_{ "las origillally to prevent furpr;fe, and to give 
the party an opportunity ot tho\\"ing caufe \,"hy final 
judgment fnould not be gi\-ell, or execut~on a\.\:,arded. 
But the practice gener:illy no\v purfucd defeats thi3 
iiltent; for, by the Inode of ohrainillg t\\·o \\·:~its returned 
nihil, the defclldallt need not be flllninoned,; ,,)T apprifed 
at 311 of the proceedings. 

\Vith refpeCt to tl1e fi,:fl cafe, the rule in all aaions 
,\fhatfoe,-er is, if exC(U(iOll be 110t fued out witl1in a )~ear 

:lnd a day froln the day of figtiing 611Jl jlldglnellt, or, in 
the cafe of \vrirs of error, % or illjuntlions, t from the 
time fllCh itllpcdimellt is renloved, judgmellt mull be 
revived h)r .. {ci. fa. But tllc j'ldgment may be kept a
live by ca .. f!. or ",fi ... fti. being actually iiflte(1 out witllil1 
the year,! and rcturllc(l, riled, and entered l1pOll the 

* ,Co. S3. 
t ;, l~lJr. 66z. (.)r.!~'{:. I Str, 30 I. 
+ " 'ITI'lf 8 n"l'll('':" .... 1 ... ... .., Vl • - J:' ~ . I .. . J. 
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toll, though no execution really made, as it may after
wards be continued on the roll to tIle tilne pf making 
execution; and this continuance is as effeCl:ual as if ne\v 
Y/rits were itfued every term. «: if tIle judglnent ,\~ere, 
howe,·er, given \vitl~ a flay of execution, there needs 
no lei. fa. till a year and a day after the time agreed. t 
Execution canno~ he rued out on a judgment revived by 

jcire facias after the year and a day and no execution 
itfued, but mull be revived again. The writ of fii. la. 
may be fued out of courfe at any time within feven years 
after judgment liglled; but, from that time, it muft 
be done upon matian, which is of c~urfe, and need not 
be ferved; thoug!l, if the judgment be :lbove tetl years 
{landing, and no execution taken out, tIle motion muil 
be grounded 0:1 an affidavit of the debt, or that the de
iendanc is livillg. 

Theftirc jllcias Inuft be fued out into the county where 
the venue of the original -aBion ",-as laid. 

The ft~oNi inflance in which a /cire fqcias is neceffa
ry to revive a judg~ent, is where a party dies after ver
di8 or interlocutory judgment, and before final judgment. 
This formerly after~ interlocutory judgnlent, ahated the 
fuit at comlDon law; but the fiat ute for the amendment 
of tIle law authorifes a .. {ci,-e facial,t by cr againfl: the 
reprefentllives of the deccafed; the il1tent of \~:hich is 
for tIle party to GlOW caufe \\~Iiy damages flloulJ not be 
atfetfed upon a \vrit of inquiry. If the defendant die 
after a writ of inquiry executed, and before its return, the 
Jdrc jacias is to (}10W caufe why the damages affeffod 
by the jury iliould not be recovered. § TIle proceedings 
on thefe t\VO and the third cafe 111entioned above, are 
all llelrly fimilar . 

.. Str. 100. l\fod. Caf. ~88. 
t Mod. Caf. 288. 
t La\\'s of N. Y. I I fell. -ch. 46. fe~. 9-
§ 1 \\'ilf. ~4 3. ~ Salk. I '5. 
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TIle .. {c:rl' !aC!,'lS, ill cafe the dcjcl:dllnt is t, be jrlmmontd, 
nl11fl l1a,"c. eigllt days * bet\VeCll tIle tetle 311d return by 
bilL, an(l fifteen (lays by original. J t mull: be left in the 
fllerifl"'s office fuur dlYS before tIle return day thereof, 
cxclu1iyc of the day on \vhich tile \vrit is returnable. 
'1 'tie dcfelloallt 1113 y be \\~arned on the return da}". t 

III cafe tIle defel1dallt is not to he (umnloned, but t\\·Q 

\,·rits of .. {t .. jrc filcias arc ufed, there mufi be fifteen dayt': 
bc[\veen the telIc of tIle riri1: and tIle return of tIle fe
cond;t allJ tIle ali-as nlutl bear tel1e the return day of 
tIle hrtl.,§ If tlle tirfl: Jfcirt facias, be left at the Jberiff's 
office Olle da\'P before tIle retllrQ, it is fufficiellt; but the 

J 

alia.; nlul1: be left there four da}fS exclufive before the 
rr.tuT11. l'lle 111eriif Inuit indorfe art tIle \vrits the day 
of receiving tlleln. 

1~11e j~irf filcias, hJvillg been properly ingroffed and 
felled b\y the clerk, fllUfi: be delivered to the {lleritT, 

~ 

\,:oitll a proper return indorfed in due tilDe. At tIle 
return of the tirft, if r~[Urlled fi~i,.c feti, Dr at the return 
of tIle fecond, if ,;i!iil, tnter tIle ufu31 rule, \Vllich is, that 
tIle defendJl1t appear in four d~ys and plead in t\venty i 
but, if tJleft be llot four days ill tlle terln, thell by tIle 
fir11: day {)f tile next tcrln. U 

If the defclldant (10 not appear, at t~e expiration of 
tIle rule 1!10Ve for judgment. The roll Inufi be of the 

~ ~ 

term in \vI!~c)l t]~e firfl \vrit \VdS rettlrl1able, if two; 
JIlJ 311 a\\~a~'d Illa(lc cf tIle ICC')ild as t~r as the return 

da,"; but, if ()lll" Olle, then of tIle term ill 'Vllicll that 
~ J 

is returnable. Enter tIle \vrits on tIle roll, fa)Pillg, " City 
" alld COlll1ty ()f Nc\,--Yark, fs. tIle p~Gple of tlle {late 
.~ of N C~~;-York Ilave relIt to tllcir fllcritf of their city 

* Str. j6,. 
1- 3 llur. 136()J 

; l'I()d. Caf_ IJa\\~ ~nd Eq. Z2j, 30 ), Salk. 599' 
§ S3Jk. 599- 6 :\Jod. 96. 
i~ Rule S. C. Oct. -rcrnl, J791. 

" Jnd 



~, and county of Ne.r-York, their writ clofe in ~hefe 
'1- words; &~." t)letl award the tettlr~, and enter the 

i ... 
i 

I 
( 

i , 
·1 
~ juclg~eott get it 6pc:l by the judge; file it in the oflce, 

md ifl'ile yO\1f execution. If the proceedings w~e to 

mi~ a -ciufe after interlocutory judgment, JOlt. muft I 
give notice of writ of inquiry, 3nd proce&l in memual - i 

way to final j\1dgllllent; ~fter which, tUlter on the fei.Ja. 
roll, the award of blplr, inquilltion; and final judg. 
ment, 

If th~ defendant ~ppear totlie p;ri fadm, this is dODC 
by the defendant's attorney entering an appearance on his 
doequer, mel giving n~ of bei~g concerned to the op
pofite party in thedllal manner j . ~tet which the:plain
tift" declates.· The declaration * conGas of the flirt facias 
and an . entry of the return, in the fame manrier as the 
judgment, with a prayer of execution or writ of inquiry, 
as the cafe may be~ To this the defendant pleads, and 
tbti-f'llbfeqaaw ,~ags are --tIS in cammon cafes. 
·!It "--fO' t;e.tibtetftcJ,othat:if .flirt fotitube bad, it C:'D-

1lOt ~.tbt~.~decI, bat youmd matte to 1tiafh it, -and 
.D~·_'.*. - _ 

An ~u~ -QdulOt «viv~ a fnit after ··hal jodgmeltt 
1Jy fliref.n.s, before proMn;,t nor tI flrtim, aft act, 
miniftratOt 1lefOre letters of 3dminiftratioo_.l 
. 1« qeameot the jUdgrBent milA: be Jeviyed after 0\ yeat 

abel a city, ad· the farl tllda! ml1ft be as wen· agaiatt 
die torre-teDants as agatnA: the other defendants.~ 

. ~ is one ~neral ntl&with _pea t~ a fare /acitzt 
to revive a juci&_tlt, which· is, that it m1lll:-always be 
had where the parties to the judgment arc changed; 31, 

X X - if 

* It has been m-ntioned in p. i, t" that tome praaitionets 
do Dot make out a dec1ar;ltion, but confider the writ itfelf as 
one; this it, however, erroneous praCtice. 

1- 6 Mod. 1;+ 
: 7 Mod. 1 5. 
i 3 Salk·3 19- l Sid. 317, ;61~ J Salk. 'SS, " Salk. 600. 
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jf a judgment be againft ,the teftator, there' mull iffue a 
fore ft:citn againft the ex-ecutor or adminiftrator-j and fo, 
on the plainti1F'. partt if heir, executor,· or adminiftra .. 
tor: fo, if~ne reco~r againft~ 3 feme /ok, and file be 
married w~thin tile ycarand'a ,~Y'- a fii. fa. muft p 
againft the hufbmd.·· -,-~ p • • - • -

., 

... 
.. t . ... 

.. 
-.. -
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CHAPTER XV. 
-

~ - - - IYaJt. 
'. ~ :1 -: .. ':: ~ 

i:A t; ;~t- ~~~~e is an -a&ion pardy f~ on th~' 
~!'D~~~iaw, _an~ p~y on the tlatnte; bot, as it is fel
~ ~f~ apet(oo;tl aaion upon the cafe, in natu~ of 
wafte, being ufoally brought in the ~oo:n of it, I fhall be 
v_ery' br~f on th~ head. A: writ of w~,D,lay ~!n~t 
bl;ht~ who hath. the im~~ate dlate of iQherit~~~ ia 
teverfion or remaloder ,i ~gaanft the tenant for lite, te-: 
nant in dower, tenant by the ~urtefy) or tenant for ye~s; 
fo by one parcener, jo;ot-tenant, or tenant in common, 
againft another; -by the ward agc~fi: llis guardiap, and 
by the heir for wafte ill thr tim~ of his aucefior.t 
Tl:oants for life, years, .,or other ter~. letting- or grant .. 
ing their eftates to others, are liable to this a8.ion jf tbey 
take the profits.! . 

By the ftatute 10 felf. ch. 6. fea. 4. the procers is 
fettled to be by writ of fummons, IDM or Iltlaclzmmt, to 

compel 

* \Vood's loft. 610. 

t Laws oi N. Y. 10 fea: ch. 6 . 
. ~ Ibid. {cet. 7. 
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~ompel an :!ppearanc~;'~:nid; upOn~~ult of thcdefendant 
on JiPIIlJ, tJ;te iJjei-HF ih~l ~kea· jury of twdve men 
to the place wafted, who fhal\ ioqu{re of the wafte done· 
Jnd the damages,· aDd return ~~ inqUdl;. 
. -tJponconfetlion,· or default,: after appearance, the 
jury only affefs_ the damages, thew~ being acknow- . 
leged. ~' f 
- If the ddendant ap~ar, .the plaintiff declares, ana 
the proceedings are carried· on to iffue "and trial, as in 
other eafes, Only in awarding the 'Vmire /llCjas the jury 
are to have a view of the place. _ 

The judgment is, that the plaintiff iliall have .the-pl~ce 
wafted, (for which a writ of feifin i{fnes)~ andtr\reble the 
dar023es alfcffed by the jury, to be recovered by a ca. fa. 
or fi.-fa. .-

10 aaions by one parcener ,tenant in common, or-joint. 
tenant, againfl the other, the def~daDt, 3t die time of giv-. 
jug judgment. may ~hoofe to take his part out of the place 
-w-alled, ~r- gnnt to take nothing in the fame premifcs, hut 
-as his other partners; but, if he do no~ choofe, or the waftc 
exceed his proportion, the plaintiiF {bC\11 recover'darea .. 
ges.~ 

CHAPTER XVI. 

Writ of Right. 

THE writ of right is the higheli: writ in the law. Ie 
oilly ljes of an eftate in fee fimplc, and is ufed either 
l ben no poffeffory aCtion can be brought, on account 

. -

* La"'i of N. Y. IQ. feft ch.6. feat 5-
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of the fiatute cf limitations having attached, nr wheu 
~ucl. aCtion has been ~rougbtJ and judgmeDt be giyc_ 
againft. the demandant. 

Even this remedy muA: be profer;uted withia fixty 
years of the fei6n of the perfon under Of- through wholl\ 
~be demandant claims; fort after fiSty years uni~Dterf9Pt
ed poifeHion, DO title is fufFered to be impe3ched: but, 
after the ~ginoiog of ~e year 1800~ forty yean is to be 
the )jmit3tion.* 

Hlving obtained the originu out -of . chagc:ery ill the 
manner direCled in the .chapter treating of dower, t to 
which this praCefs is nearly 6~ilar, make oat the .rit 
of fwnmoos,. g~t it fea!ed by the clerk of the fupftme 
court, aDd leave it with the fhcriif7 who mull, hy good 
fltmmoners, fummoD the tenant, either perfonaUy or OIl 

the I~nd~ and likewifc make ploclamatioll at the church 
door of the t.JWD where dte laad lies.t The &erdF 
mufi: make rellUll. of the writ, iadorfiog theraan ~ 
names of the fommoqcfs, and tile timfS ad pbce of 
making proclama.tion. This writ3lld return mull: be 
entered on a rvll, and filed ~n the office .. _ The tide of 
the roll, aud of all others in real 3BioDS, muft be, 
" Pieas of land inrolled at the City-Hall of the city of 
"Ne\v-York, before Roben Yates, Efq; and his aWo.
" ciates, jufiices of the people of the ftate of Ncw-Y ork~ 
" of tIle fupreme court of jcdicature of the fame peo
" pIe, of the term of April, in the year of our Lord one 
" tlloufand feven hundred and ni1lety-four." Upon de
fault of the tenant appearing at tIle return of the writ, 
a g1-a1ld c~pc iifurs. c(.·molanding the Iheriff to feize tlle 
lands delnallded. 'fIle tCllant may, on the retllrn there
of, ccnlC in :1t1& fJ\'c 11;S defa\llr, if the dem4\odallt re
leafc it, \vllicll l!e generally <Ioes. 1'J1e demandant tlletl 

.. La\,~S of x. \9. I I [efT. eh. 41 3. f~1:. I. 

,- /!Iilr, I'). 2 5 I · 
: Ibid. . 

coUt!ts 
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(ounts or declares. The count demands the premifes, 
and alleges feifi~ within fixty yean, by himfelf or ancef
ton taking the tJpkts or profits. 

The tf:tlaot then ~ pkads: the defence is, "-and tho 
Ie iaid A B comes an') defends his right and feiGn when, 
"&c. and ~ the whole, &e. and whatfoever, &c. " 
If be plead the gener:i! iifue,. the tenant d~ not put 
bimfolf on the country in the ufual W3Y; but, " lIe 
" puts himfelf on the grand aftize. of the people of the 
~, nate of N ew-York, and prays -3 recognition to be 
" made, whcthrr he the faid A has a gr~ater title to 110Id 
C' the tenem~tsaforefaidJ ,,~ith the~purtenaDces,to him 
~, and his heirs 35 tenants thereof, as h~ holds the fame, 
" or whether the demandant has title to 110ld the fame, 
" as'hc has :lbove delnanded~ " 
Upo~ the i{fqe, or "uje, as it is called, being fo joined 

between·· the parties, a writ of fpmmoDs.is directed to 
t~li~ fherifF, ~omman~ing him to fumlnon, "by good 
~, fummoncrs, four good and lawful men of his county, 
!I before the juftic6S, at the r~turn of the writ, to .make 
.~, eleaion 9£ the grand affize between the patties. " 
~ach of tllefe ~Ieaors muft have the like qualifications, 
as thofe \vho vote for fenators. '*= If the llleriif make 
no return thereof, an alias ,vrit of fUlnnl0ns iffues, 
Wl1i~11 is returned with the names of tIle four eleaors 
fUlnnloned • 

If eitller party filall 11ave good caufe of cllallenge 
;1gainft either of th~ electors, it mu!l be lnade, if at all, 
011 tIle returll of tIle writ., hefore they are (wOrtl ; t and, 
~f allo\ved, a ne\v writ mull iffue, 311d the ca\lfe be 
~djourlleJ. t \\/llell four illJitferent elecrors appear, 
~lley are placed in t!lC jllry l)ox, arlel are feverally ("\VOrll, 

fa\,yfully allJ truly \v cl1001c, ill tIle 1)[cfcI1CC of the 

* 1.3'vs of :\. 'i. 9 feiT. eh. 7. f(~a. 2. 
t i'lod. 6;. 
~ Lc,ws of N. Y. 9 fta: chi i. feC\:. 3 . 

• 

. 
l>artlcs, 
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parties, in addition to .. themfelves, twenty other good 
And lawful men of the CO~Dty, who heft know and will 
declare the truth betweent the . parties. Thefe twenty: -
rnuftbe perfons quali6ed tt» f~rvlas juro~at the bar of 
the court,:t and may be challe.,cl, whICh challenge 
is to be tried by the ele8:ors, aDdf if. found unqualified, 
another is to he ele8ed.: Wlien the four have completed 
a panel of twenty-four with ihcrnfelves,' they retun. to: 
the bar -of the court, and produce it to the juR:ices. t 
\Jpmf t~i_s, a wr-it of -ue,,;re facias jifuest.o the lherHp, 
commanding him to caufe the faid recognitOR to come 
be~Te the juftices, 'at a certaiQ. day and ,plaee, tfJ f'IUlie· 

- recoK"it;," of tlte gra"d aJ/i%f iJdweell ,the parties.t If the 
caufe be tried-at the ~ircUit, a "ift prius -claufe may be; 
iDf~r:ted, § -_ 

All trials on 3 writ of right muft be h,ad in the county 
where the lands lie,: uolefs the court, upon motion of 
either ~rty, order one at bar .11 -

Uporj the day of trial, the recognitora appear, are 
called, and f\vorn as they nand on the panel, until 
fixtelt are fworn, who try the matter 'of right between 
the parties. ~ If t~.ie recognitors fhould make default" 
:a dijlnngos may Hfu:! .•• 

When the c3ufe is brougllt on., tlle counfel for the tenant 
begins,tt ftates his cafe, and attempts to confirm it by 
evidence; then tht counfelfor the demanda~t goes 
illto his cafe and evidellce. A verdiCt for the denland .. 
ant, "yhere the mife is ~oined on the Inere right, is, that 

, - the 

* Laws of N. Y. 9 f~ff. ch. i. fea. 3. 
+ Ibid. 
t Ibid.' {ea. 4. 
§ Ibid. 
H Ibid. feCt. 6. ,r Ibid. feet" 4. 
'** Ibid. feat 5. 
tt Mo. 76~. 
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the demandant h3S greater right to hold the tenements, 
with' the appurtenances, to him and Ilis lleir~ than the 
tenant to hold tIle fame as he then held ~hem, being the 
forln of language. in whicl1 the mife wa~ jo·ined~ - The 
j~uy cannot find a fpecial verdi~ on a writ of right.-
The judgment cOllfequently awarded upon thi~ verdia 
muft· be, that t~. ~emandant ~ecover his' feifin againft 
the tenant of~the ~eil~ments afOrefaid, wit~ the. appur .. 
tenanc~s, tQ ,bqld. t~ ~~ and his hdrs, quit of the tenant 
and his hei" -for e~'u .~ ; ......... ....,4.' • 

If judgment ~lC (qr. th~ tenant, by \·erdid:, or by 
default of~the demand.,_ it is enterc(! that the tenant . .. . . 

hold the la.n4 to Jli~ ~nd his .~e~rs, quit of tIle demand ... 
ant and his heirs for ever. t . 

, ., . . 

It deferves to be me~tioned, tJ-lat by the ancient com-
mon law of ·England (abolithe(J he:-e by fiatute 9 fea: 
ell. 7. fea. I.) the tenant needed, not to have put himfelf 
-on the grand affize, but have delnanded a trial by l'attel,t 
,vhich was the only method of. decifion in ancient pe
riods u!lde.r the feudal law. In this § fi~lar proceeding 
the demandaut and tenant couIcl not fight for themfelves; 
'bec3ufe, ife·ither of them. were fiain, the fuit would be 
abated, and no judgment could be given. The ferocity 
of the times, and the rom311tic thirft of being fignalifed 
.by. feats of hardillefs, muil cl,iefty account for the eafe 
with ,vhicll fubf1:ituted .champi',)11S were procured. The 
.practice, however, fell into ltifufe with the rife of 
civilization, and it can Ol11y llOW be confidered as a 
monllment of anciellt barbarifr,l.l, venerable indeed for 
.. its anti(luity, hut deteftable for its cruelty. Tile recol
leCtion of this relic ferves at preferlt 0111y to afford us 

reafcll 

* Mo. 76z . 
. t I Infi. 295, h. Plo\vd. 357- Bull. N. P. 160. 

"' t 3 :B1a• Com. 337, 341• 21 Vine Abr. 33. 3 Cro. 52z, 
~pelm. GI. 103. Yearb. 1 H.6. 7, a, b. 

§ Bootll 10.0. 

= 
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- reafon to rejoice in the fllperiority of modern periods to 
fortner ages, and to blefs the inllant when the light of 
civilizatioD_ was diffufed over mankind. America, in 
loofening the fetttrs of feudal rage, has freed, her Cons 
from,- ravage law~, and cbecquered the -whole fyftem 
with mildnefs and humanity. One ~bjeCl: more rem~ins 
to be attained, and the rights of m3~ will reign triumphant. 
A tbrk and heavy eloud fiiIl obfcnr~ the luftre of an 
enlightened people: the fanguinary laws. which· infiid: . 
capital punifuments for any crime Alort of murder, 
difgrace the annals of liberty. The moment the eJforts 
of humanity fucceed in the 'abolition of ruth puniihments; 
America will affume her native d;gn,ity, tIle natural 
rights of m3n will be reftored, and freedom .. --purc and 
holy freedom will gr~e the land. 
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where not afcertainetl,. ibid 
judge's order to hold to bail • 30 
in a,~ions on a penal ftatute • , • ibid 
whom to be let to bail. .. 52 
in error, • • , 276 
on a Weal corplll • • .. 288 
upon an e~~~i facias • • 30~ 

reverfing an ou~lawry. 30) 
in a fII; tlllll f uit '. • • 30 9 
to the 1heritf • • • 5~ 

n()t dift.harted by a render before the 
return ot the writ . 60, 67 

for what liable 2S 
Cpecial, by ,,·hom put in. 60 

when •• ibid 
before whom .. • 61 
mitigation of bail • 60 
recognizance of • • 61 
abfolute or til kMe dfo • 6:& 
notice of • • ibid 

in cafe the bail-bond be forfeited 7 S 
exception to • . · 63 

whtn nec~(fary to fix the 1herj If 7 ~ 
. BAIL, 



l N D E X. 
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further time . • 
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jufiifying • 
notice of juftification 
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ailidAvit of fervice • 
grou~ds of opptlfing • 
may take their principal at any time 
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ibid 
66 
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37 
when and how difcharged, 
. by rendering him • 67 

in w~t cafe the render may be pleaded 68 
~ notic;e. of' render • 70 

diCcbarged by d~c! ...... 0 for a differentcaufe 
of a8:ibn • • ibid 

cannot be a witnefs for the principal ibid 
proceedings againfi: • • ~ 16 
previous Reps to {uch proceedings • ibid 
procefs againfi ~he,ql . • ibid 
where the venue muft be laig • ibid 
proceedings by fcire jac!lczs' • • 2 17 
rule t4ereon • • • ibid 

JlAIL-BO~D, form of • • 5J 
I W qen good, tn01] gh the condition vary from 

, the writ • • • 54 
when an affignment fuould be taken 7~ 
~t what time it may be taken • ibid 
py whom made • • . ibid 
action on, muft be brought in the (anle 

court · • 73 
proceedings in the aCtion • 73, 
of fettingafide or fraying p~oceedings 

· t~rms on fraying them . • 
l3AIL··PlECE, fpecial • . • • 

when tranflnitted • • 
exoneretur • 

• • BAR, pleas in . 
different fpeties • 

BATTERY, action of . • 
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• 

i4 
74 
74-
61 

ibid 
69, 70 
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lJILL of Exception, w hen proper . 
~IL~ ~f New-York or .~lbany, 11attlre of . • .4I 
. form of · 44 

a/illS 311d plllries • 45 
whether it can legally be 

fued out llerc or flot 4Z , 43 
Cl\l")IAS , 
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CAPI.~S, to proceed to outlawry 
CAPIAS tid 7~if.~dendllm, llature of 

form of 
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• 4 I , 42, 

how {ued Gut 
CAPIAS ad jatiifaciena-tl!1J, to fix bail 

- nature of 
CASE, aCl:ions on the • 
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• 
• 

ibid-
45 
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• 
'. CER TIOR.Lt\RI, when it does not lie • . z 

how to be iffued. 24i 
to remove' proceedulgs from l)efore a 

juftice • • , 249 
CHALLENGES, when allowable • • 154-
CIRCUIT COURTS, authority to hold them • 

• tImes • • 
in the county where S. C. fits 
power vefted in the judges 
clerk of the circuit • 

CIVIL ACTIONS, definition . • 
CLERK, his ditty at 4 • 

oath • . • 
w here his offices filaIl be kept • 
fees . • • • 

COMMISSIONERS to take AffidavIts, -their authority 
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ibid 
IZ 

ibid: 
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I3 
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ibid 
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whence d~rived 9 
who they are ibid 

CORPORATIONS, bo\\' to be rued • 
ho\v-fuable • • 
how to fue in ejectment 
n1enlbers not liable to arrefi 
how to appear • • 

COSTS, in \\'hat cafes aIlo\ved • • 
hc) \\" taxe<l • • • 

CO\'ENANT, attion of • • . 
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• 
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• 21 7 
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218 

35 
57 
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COUNSELI ... ORS, by \vhom appointed . • 
mode of exalnination and admiffion 
admiffion of cOll0fellors from other 
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fiates • ) • • . 6 
l,crfons'inadJniffible to prad:ife ibid 
precatltions ~gainft di1110neft praClice 7 

DEBT, 
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DEBT, aCtion of • 
DJ.:CEIT, aCtiollof • 
DECLARATIO:\, defined 
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• 
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formal parts 
110.W fented 
amendments 
againft prifoners 

• 
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DEFENCE, what it is • • 
DEMURRER to Evidence, when neceffary 
DEl\IURRER, defined • • 
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DEVISEES, vi,le ,HEIRS. 
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137, I3S 

DISTRINGAS, ,\-hen neceffary 
DISTURBANCE, aB:ion for 
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i.] ECTMENT, definition • · • 25, 2 S6 
explanation of the nature 0:. the aelion, 2. S6 
requifites to maintain it · 2 ~ 7 
of what ejeament lies • 25'1 
proceedings where premifes are tenanted 260 

declaration • • · ibid 
demife • • • 261 

_ amendment • • • 262, 

judgment by default • ° 26} 
- defellce • . · 264-

of landlord defending • ibid 
fecurity for cofts • • 26 ~ 
,-etraxit • • • 266 
110W to recover cofts, · 266, 267 
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tenallted • • " 267 
proceeding') on non-payment of rent 26~ 
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Jnortgage . . . 269 

how to obtain pofleffion after execution 
on a £refil oufier . • ~27o-

altion for mefne profits • • 27 t 
ELISORS . • • . . 80,~' 50 
ERROR, \\Then it lies . . . 272, 273 

froln and into what courts · • 2 7~ 
by and ag:tinfl whom it may be brought 273, 

27'1;2:75 
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hOlY to fue \vrit out • • • ibid 
bail • .. • • ibid 
exception to bail • • • ibid 
rule to trnnfcribe • • ibid 
affignmentof errors • • ibid 
of alleging dimiliution .. • 280 

proceedings in the court of errors' • 28z 
rules of the court of errors ~ • 2.·9~ 
error ttlm quam • • • z84-
error coram vobis ~ . • • ibid 

ESCAPE, \\,here debt is the proper aClion • I ) 

,vhere cafe • • • 21 

\\,hat to be conftrued an efcape • 54 
ESSOIGN, what it is • • • • ~94 
ESTOPPEL, definition of • • J 127 

EVIDENCE, general principles of .. I 58 
EXECUTION, different fpecies of • • 19; 
:EXECUTORS, what aCtions they may bring • 219 

what they may not bring . ibid 
\vhatactionsmay be broughtagainftthem 220 

\\'hat aClions do not lie ..Lgainfi: theln 22 I 

\vhen chargeable on a dtvajiavit ibid 
proceedings upon a J.evajiavit • 222 

ha\v actions mufi be brought by arui 
againfi them • • . 22· 3 

lime adnlinifl,·avit. 224 

not liable to arreft , • 35 
exception • • ibid 
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FIERI FACIAS, nature of • • 197 
FEME COVERT, not liable to an-eft 
FOREJUDGER, how to obtain it 

how to fet it afide 
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GENERAL ISSUES, different 1pecies of • 

H 
HABE~\S CORPUS, \vhen it lies and when not 2, 286, z87 

nature of this \~rit • :l S; 
how t~ get it allowed • !l8b 
return • • ibid 

• rule on return • • 288 
bail • • • ibid 
dec12.ration • • 290 

procedr:ndQ • 290, 291 

HEIRS not lia~ to arreft, • • 3 ; 
proceedings by and againft them • 22 i 
hOlY they muft fue • - 225, z26 
how rued ~ .'. • 226 
when the parol nlay demur • • ibid 
pleadings· If • ~26, 227 

HUSBAND and Wife, proceedings by and agai!)fi them 227 

in what attions they ought to join ibid 
in what aB:ions they ought to be 

joined . • 228 

where the 11ufband may flle alone ibid 

I 
JAILER, "'ithin what time he is to deliver a declaration 

left with him to a prifoner . • 2 I 2.-

IMPARLANCE, different (pecies of . 101 

what pleas not admiffible after • I O~ 
IMPRISONMENT, attion for falfe. 24-
INFAN'r, how fued • • • 206 

how fuable . • ~ ibid 
INQlJIRY, writ of • • • IS9 
INSOLVENT DEBTORS, not I:able to arreft 3 S 

ho\v to be difcharged 229 

IRREGULARITY in pracers · · 49 
\\'hen to be taken advalltage of 97 
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JUDGES, ,\'he~ce theJ ~ierive their authority 

oath of office • 4. 

fa~ary • .) • 
how rued • • • 
how to be fi~~. • • 

JUDGMENT, how obtained 
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by default • • 
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,- ibid 

LATITAT, writ ()f • • J. .,. 44 
form of • • • 441 45 
hO'tV fued O'lt . • • 4S 

LEGISLAT11RE, procf;l~I:ngs 19ainfi: members of the 201 
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-M 
!\{ALICIOU,g PROSECUTION'" a(:tion for 
l\I!1.l~HEM, action of ..., • 
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MIXED AC'rIONS, defined I" 

divifion of 
MUTUAL DEALINGS 
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NEGLIGENCE, aaion for . 
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NEW TRli\LS, when granted • 
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OA TH, 0'£ the judges • • ~ 3 
of the clerk • • • ibid 
of attomies and counfellors · i 
of referees • . • 243 

OFFICERS of the court, how rued and fuable . 2~ 
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procefs- upon • • ~9.4 
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declaration , . _ " 298 
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e~g~ • • 299 
proclam~tion • • 300 
appearance on tx.;gmt • 3?! 
bail • ~ • ~o~ 
judgment , , .. ibid 

• execution • . • 303 
reverfal • • 304-

OYER. 
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PAUPERS, proceedings by- • • 
PARTITION, proceedings by writ of •. 
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in what not • • 
how it is done • 

I1ENAL ACTIONS, vide Q!lI TAM. 
PERSONS, who olay fue • 

in what manner • 
whO incapacitated from (uing 
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divifion • 

PLEAS, definition of • • 
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how to ferve and file theln . 

.PLEADING, tinle for • . 
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PRISONERS, proceedings asainft . - ZIO 

rule on return of ",writ againft them ibid 
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amendment of • • So, .. 97 
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claim of property . . 
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r;T!T:t'·::i [va- ~o+r~l",fecuting 
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execution . . 
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lei1-e j:'lCias, &c. againft the (uret~es 
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REPLICATIO~, natult-of . . 
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on return of writ eepi corpus, with an appearance 
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the like where feveral defendants, fome not found S6 
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to bring in the body • . • 78 
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for judgment tllereon • 

• 

• 

conieJlt rule . • 
to make the landlord defendant 
in error to the fupreme court, 
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for default of execution • ibid 
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SHERIFFS, 
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E R· RAT A. 

Page 5, 1. 16, after "Ullited States," add " fubject to the 
rules of thofe courts~" ~ 

Page 50, firft not~, dele " part iv. ch. I." and read " p. 97.'~ 
Page 57, 1. " 7, ttt-!e " for the mode of preparing and tiie 

of filing 3. docquet, vide !~art iv. ch. 7." 
Page 57, I. 25, dele "fe,Of'lt rO"x.rlJ"." 

Page 89, I. I 0, after " declaration" add "and not elfe_ 
\\'here. " 

Page 101, 1. 16, f()r "cannot" read " can only." 
Page I 1 8, 1. I, for "neceffary" read "acceffary." 
. Page I 19, I. 19, after " court" add ., to fave himfelf from 

cofis." 
Page I 7 _~, I. 22. in fome of t~le copies, for "defendant" 

rc-: .. (i ,,' ~)laintiff." 
I)age 2 I 7, I. ~2, after "aaions" add " but this is errone. 

ous liraB:ice." Y-ide tefl, p. 3Z 3-
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A D V E R TIS E MEN T~ 

FROM the difficulty of getting in the different rub. 
fcriptiou papers difperfed through divers parts of tl1e 
,r;ontinent, the idea of printing:1 lift of the fubfcribers 
was laid atide, under the impreffioll, t]lat a partial lin 
,\·ould be (,al~\!llted to give offence to thofe gentlemen 
,,,hofe names lnight be olnitted. 



~r~J,·.lorl, llfny r, 179+ 
Propo[;\ls for puhli{hillg b~T Subfcription, 

COLLECTION 
OF 

E N T R I ~ S, 
OR 

SELECT PLEADINGS, 

SUPREME C;O.U:RT.OF JUDICATURE 
OF TRIl 

STATE OF NEW-YORK. 

Many of them drcl\Vn and perufed by feveraI eminent~ouIl'" 
fellors at the Epglifb B~r, Judge WilfQn, Serj~ant Wil

fon, Meffrs. Chambre, Sellon, Baldwin, &c. and 
others, feletled from the Entries of an eminent 

fraclitioner .. in tl\e ~ State of New ~ York. 

IJy WIL,LIAl\1 WYCHE, 
Of the Honorable. Law S~ciety of Grey's Inn" Londo~l~ 

and Citizen of the United States of America. 

I. The ,vork to be comprifed in an octavo volume, neatly 
bound and lettered-price to fubfcribers t'WO dollars-tao 
non-fubfcribers two do/lars and a IJa!j. 

II. The fubfcription money to be paid on delivery of tIle book. 

III. "fhe book will be printed with a haIldfonle type, aIld 
pl.lbli111ed as earl}Y as po1Iible. 

~ ~IJBSCRII1TIO!\S take!1 ill by .Tarll~s Rivington, No. 
! ;6, Pearl-fireet, late Q.ueen-fireet; and T. and J. S\\yords, No. 
!t1j, \\7illian1 .. ftrret~ Kc\\~ .. York; and by all the Bookfel!cr~ 
~rl to\';n ~lllt! COUI1U"'·. 

" 



J\~~U- lork, ~lfaJ I, I i94. 

Now in the Prefs, and fpeedily win be publifhc.d, 

AN 

E S SAY 
eN THE 

THEORY and PRACTICE 0/ FINES~· 
\\"'lTB 

PRECEDENTS, 
ILLUS~'RATI\'-E OF THE GENERAL DOCTRINE. 

. . 

By WILLIAM WYCHE. 
Of the llonorable Law Sor~:ty of Gre}T'S Inn, London: 

alld Citizer: of the United States of ."-merica. 

-
CON D I T ION s. 

1. The work to be printed in oRa\'o, and deli"ercd to ful,
fcribers at half a dal/ar~to non-fubfcribers tlt,-fe quarters ~.t" 
a Jolla)-. 

n. The fubfcription money to be paid on delivery of the 
book. 

i • 

C SUBSCRIPTIONS taken in by James Rivington, No. 
I 56, Pearl-ftreet, late ~een-ftreet; and T. and J. Swords, 
No. 167, William.ftreet, New-York; and by all the Bookfellers 
in rO,\911 and countrr~ 


