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LA.W AND OBLIGATION. 

CHAPTER II. 

OF TH Pl GENERAL PltINCIPLE 

OBLIGATION. 

OF LAW A:-;n 
• • 

49 

ORDER, proportion, and fitness. pervade the universe. 
Around us, we see; within us, we fecI; ahove ns, wo 
admire a rule, from "vhioh a deviati,')n cannot, OJ' SllOlIld 
not, or will not be made. 

On the inanimate part of the creation. arc impl'cl,:.wl 
the continued energies of motion and of :tttl'ltt'tiOIl, awl 
other energies~ varied and yet uniform, all <lesigllated amI 

ascertained. Animated nature is ullder :t government, 
• 

suited to every genus, to every 3pocies, amI to every 
\ individual, of which it consists. Man, the nexus ut'i"ill.~·-

• 

. -que mundi, composed of a body and a soul, possessed of 
• 

faculties intellectual and moral, finds or makes ~ system 
of l'egullttions, by which his various and importnnt natmc, 

. in every period of his existence, and in every situatioll, 
in -which he can be' placed, may be preserved, improved, 

•• 

and,i perfected. The celestial as well as the terrestrial 
-'I ,worl~ knows its exalted but prescribed course. Thi" 

• 
,\ angels and thd spirits of the just, made perfect, do I' dearly 

:\beJlold, and without any swerving observe." Let humble 
reverence attend us as we proceed. The great and incom· 
prehens~ble Author, and Preserver, and Ruler of all things 
-hehiruself works not. without an eternal decree. 
Such~~and so universal is law. .. Her scat," to use the 

sublime language of the excellent Hooker,l "is the bo::;om 
, , 

1 Hooker 34. 
4 -

, 



• 

I 

• 

50 LEOTURES ON LAW. 

of God; her voice, the harmony of the world; all things 
ill heaven and earth do her homage; the very least as 
feeling her care, and the greatest as not exempted from 
her power. Angels and men, creatures of every condition, 
though each in different sort and manner, yet all with 
uniform consent, admiring her as the mother of their peace 
and joy." 

Before we descend to the eonsidemtion of the several 
kiuds and parts of this science, so dignified a.nd so diver­
sified, it will be proper, a.nd it will be useful, to contem­
pl:l.te it in one general- and comprehensive view; and to 
select some of its leading <I,nd luminous properties, which 
will serve to guide amI enlighten us in that long and 
arduolfs journey, which we now undertake.l 

It may, perhaps, be expected, that I should begin with 
r it l'eg-u!a,r definition of law. I am not insensible or the 
• c 

, 
I 
• , 

/ use, hut, at the same time, I am not insensible of the abuse 
of definitions. In their very nature, they ~.re not calcu­
lated to extend the acquisition of knowledge, though they 
:may be well tiLted to ascertain and g~l'd the limits of that 
knowledge, which is already acquired. By definitions, 
if made with accuracy and consumumte accuracy aught 
to be their indispensable characteri~ti.c ·tl,mbiguities in 
expreJsion, and diifereQ,t meanings of the same term, the 

, 
, 
• 

. [1 The author here takes the broadest vIew of law. Embracing s 'veral 
species of law distinguiflhed from each other, eit.her on account of. the 
source or the object of the laws as follows: The law of Nature, which in 
Bom~ .rI.'Spects i!luniversally observed, e.g. U. S. v Holmes, 1 Wall. Jr. 1. . , 
Again it sets limit.'} upon the rules of Comity. Forbes v. Corcoran, 2 
B.& 0;.469. The Divine law is equivalent thereto. The law of Nations 
of whicli I1[aritime law is a part the Law Merchant constitute3 a branch 
of the latt'!lr. Municipal law, i.e., the law of a State or Nation. ~{ilitary 
law which governs those engaged in the military service in their inter­
course with each other as to military matters, but which does not 
Ilupersede the civil laws, and 1I~l!tly, 1!lartial Law, which as a last resort 
may be Bubstituted in ine piace of the civil laws. See Ex parte Milligan, 
4 Wall. U. S. 2.] 

" 

• 
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most· plentiful sources of error and of fallacy in the I 

reasoning art, may be prevented; or, if that cannot l)e I 
done, may l~ detected. . But, on the other hand, they lllay i 
be carried too far, and, unless l'estrained by the (':everest 

• 
discipline, they may produce much confusion and misehief 
in the very statiolls? which they arc placed to defend. 

You have heard mudl of the celebrated distributioll 
of things into genera and species. On that distribut.ion, 
ArU,totle undertook the arduous task of l'esoh'ing all 
reasoning into itsprimarr elements; and he erected, or 
thought he erected, on a Hingle axiolll! it larger system of 
abstraet trnths, tlt~m were before irnented or perfected b,Y 
any other philosopher. The ~xjom, f!'Om which he :qct~ 
out, and in which the whole terminates, is? tllat. whatever 
is predica.ted of it genus, lllay he pl'cdieatetl of ever.'." 
specic~; contained under that genH~';, ftilll of every individual 
contained. Hnd~~r every such species.; On that distribution 
likewise, Uw very essence of scientific defillition depl'lIds : 
for a definiti(III? strictly and logically regular, "must ex­
press the genus of the thing defined, and the specific 
difference, by which tlmt thing is distinguished from every 
othet' species belonging to that genus."2 

.From this definition of a definition- if I may be par­
doned for the apparent play upon the word it evidently 
ilppea"S that nothing can be defined, which does not denote 
a species'; beca~se that only. which denotes a species, can 
have a specific differenpe. 

But further: a specific difference may, in fact, exist; 
and }'et language may furnish us with no words to expres~ 
it. Blud is a species of color; hut how shall we express 
the specific difference, by which blue is distinguished from 
green. ? 

Again: expressions, which signify things simple, an(i 

11 Gill. (4to.) OliO. ~ R('id's Ess. Int, 10. 11. 
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void of all composition, are, from the very force of the 
terms, unsusceptible of definition. It was one of the 
capitv,l defects of Aristotle's philosophy~ that ]le attempted 
and pretended to define the simplest things. 

Here it may be worth while to note a. difference between 
• 

our own abstract notions, and objects of nature. The 
former are the productions of our own minds; we c:m 
therefore define and divide t.hem, alld distinctly designate 
their limits. But the latter run so much into one another, 
and their essences, which discriminate them, a.re so I:!ubtile 
and latent, that it is always difficult, often impossible, to 
define or divide them with the necessary precision. We 
are in danger of circumscribing nature within the bonlJds 
of our own notions, formed, frequently, on a partial 0]' 

defective view of the object before us. Fettered thus at 
" 

our outset, we are rest.raineu in our progress, anu govern 
the CQurse of our inquiries, not by the extent 01' variety of 

• 
our subject, but by our own preconceived a.ppreherwiOlls 
conceming it. 

This distinction between the objects of nature and om 
own abstract notions suggests a practical inference. Defi­
nitions and divisions in municipal law, the crea.ture of 
man, may be morc useful, because more- auequate and 
more correot, ~han in natural objects. 

By some phi~psophel'S, definition and division are con­
sidered as the :t:wo great nerves of science. But unless 

. they are marked. by the purest pl'ecisioll~ the fullest com­
prehension, and the most chastiseu justness of thought, 
they will perplex, instead of unfolding they will darken, 
instead of illustrating, what is mea.nt to be uivided or de­
fined. A defect or inaccuracy, much more an impro­
priety, in a defi~ition or division, more especially of It first 
principle, will spread confusion, distraction, anu contra­
dictions ovel' the remotest parts of the most (Jxtenueu 
Q"nt.Arn. -,,--- -

, 

, . 
• 

, 
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Errors in science, as \vell as ill life, proceed more fre­
quently from wtOng principles, than from ill-drawn COll­

sequences. .P1·ava 1·I',17u[a l))'ima may he the parent of the 
most fatal enormities. 

The higher an edifice is raised, t.he more compactly it i:3 
built, the more precisely it iR cunice! up in ~t just direction 
" in proportion to all these excellences, it rent in the 
foundation will incrcase and become dangerous. 

The case is the same with a radical error nt the founda­
tion of a system. 'rhe more accurately and the more in­
geniously mell reason, and the farthcr t.hey pursue their 
reasonings, from fah;e principles, the more lItunerous altd 
the more inveterate will their illL:Onsistenci('s, nay, their 

• 
absurdities be, Olle adnmtage, 11 owo \"(:1', will result " 
those absurdities and tllOse lllconsb:teneips y,ill be morc 
easily tr:tced to their propel' soUt'cc. "When Ow ~tring of 
a llIusic;t1 instrument has a fault only ill OlW place, you. 
know immediately how and where to find and correct it. 

• 

Influenced hy these admunitory trnths, I hesitate, at 
present, to give a definition of law. My hesitation is in­
crease(l by the fate of the far greatest Jlumbcr of those, 
who have hitherto attempted it. Many, as it. is natural to 
suppose, and labored have heen the efforts to infold law 
within this scientific circle; Lmt little satisfaction little 
instruction has ueen the result. Almost every writer, 

• 

sensible of the defect:;, the inaccuracies, or the impropri-
eties of the definitions that have gone before him, has 
endeavored to supply their place with something, ill his 
own opinion, more proper, more accurate, and more com­
plete. He has been treated hy his successors, as his pre­
decessors have been treated by him: and his definition has 
had only the effect of adding one more to the lengthy 
languid list. This I };110W, because I have taken the 
trouble to read them in great numbers; hut because J have 
taken the trouble to read them, } will spare you the 

" 

, 
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trouble of hearing them at least, t)!e greatest part of 
them. 

Some of them, inueed9 have l1 claim to attention: OIW, 

in particular, will demand it, for reasons striking and 
powel'ful ' I mean that given 'by the Commentator 011 the 
laws of England. 

o Let us proceed ca.refully, patiently, and minutely to 
examine it. If I am not deceived, the examination will 
rbhly compensate a,Il the time, and trouble, and inves­
tigation, that will be allotted to it; for it will be uncom­
monly fruitful in the prinr-iples, and in the consequences 
of the great truths and important disquisitions, which it 
will lead in review before us. l 

, ,. Law," says he, "in its most general and comprehell­
sive sense, signifies a rule of action." 2 In its proper sig­
nification, a :l.'Ule is an instrument, by which a right line­
the shortest and tl'llest of all--may be drawn from olle 
point to another. III its moral or figurative sense, it de-

(1 This examination of Blackstone's definition of law leaves nothing to 
be said, and bas been lmiversal\y approved. Dr. Hammond says it is 
hardly creditable to the bar, and still less so to the Jaw schools of the 
country, that Blackstone's definitions should have received so little 
criticism and so much notice, and this examination of the definition I -

main unnoticed. Ha.mmond's Blackstone, 113. 
Wilson shows very clearly that Blackstone found no authority in :ElIg­

lish Jaw for such a definition, ~d that the definition ranked him as a 
supporter of despotism and absolutism in spite of bis contrary conten­
tion. See Chisholm 11. Ga. 2 Dall. 416. 

The definition, with most of Blackstone's political dogmas, never had 
any foundation in fact in the English law, and, while they have confused 
and misled American students, they have not had the same approbation 
in England. ~ee Austin's Jurisprudence, p. 220. Dicey on the Constitu­
tion, pp. 13-15. Stockdale 1). Hansard,9 Ad. and Ed. 1; 1 Stephen 
Comm.1. There is good gl'Olmd for believing that the views of Blaek­
stone were but an echo of those of Ma.nsfield, who was his patron, and 

. , 
who was aiding in Parliament to carry out these views in reference to 
the America.n colonies.] 

~ 1 nl. Com. 38. 

, 

, 
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notes a principle or power, that directs a mall sme1v alld 
concisely to attain the encl, whidl he pl'opose~. 

La\v is called ,t rule, in order to (listinguish j! 1':41))1 

a 1 sudden, a transient, 01' a pm'tienlal' ')!'IIp!,: Hllilo),llli!y, 
permanency, stability, ehamctel'ize a law. 

Again; law is called :t l'UIe, to denote t hat it calTit'S 

along with it a poweJ' and prilleiple ot: ohligatioll. ('Oll­

-cerning the nature ltnd the cause of obligatioll, 1I11wh 
ingenious disputation has beoll held by philosophers awl 
writers on jurisprudence. ]mlcm] the sent.iments cnte!'­

i,.1.ined concerning it havc been 1'0 v:Ll'iollS, that all aeeOllllL 
of them would, in the estimatioll of IllY Lord Kaims, be a -
" delicate historical morsel." 

This interesting subjed. will claim awl obtain our :tLWll­

tion, next after what we have to say eOIl{~eJ'J1illg law ill 
general. 

,\Vhen we speak of :t l'nl\~ \vith regan( to !lIlI1mll 1~()I1-

.duct, we imply tVIO thingI'. 1. ThaL Wl! are I'n.,;{~nptibl\! 

of direction. 2. That, ill Ollr eondnd, we proposc :til 

end. The brute creation act )101, from desigll. Tlwy e:L1, 

they drink, they. l'ctreat hom the iuclelllellcies of the 
weather, without considering what their actions will u1t,i­
mately produce. But we luwe faculties, which enable liS 

to trace the connection between action::; and their effect. __ ; 
and our actions are nothing else but the steps whieh we 
take, or the means; which we employ, to carry into execu­
tion thfi effects which we intend. 

Hooker, I think, conveys a fuller and stronger coneep­
tion of law, when he tells us, that" it assigns unto each 
thing the kind, that it moderates the force and l)owel', 
that it appoints the form and measure of ,,,"orking." 2 

Not the direction merely, but the ·kind also, the energy, 
and the proportion of actions is suggested in this descrirr 
tioo. . 

• 
1 1 BI. Com. 44. ~Hooker 2. 
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Some are of opinion, that law should be defined 1 1\ a, 

rule of acting or not acting;" because netions may be 
forbidden as well as commanded. But the same excellent; 
writeI', whom r have just noW' cited, gives a very propel.' 
answer to this opinion, and shows t1le addition to be UI1-

necessary, by ~tnely pl1rsuing the metaphor, which we 
have already mentioned. "'Ve must not suppose that 
there needeth one rule to Imo\v the good, a.nd another to 
know the evil by, For he that knoweth what is straight, 
doth even thereby discern what is crooked, Goodness ill 
actions is like unto straightness; wherefore that whieh is 
well done, we might term right." 2 

, 

After this dry description of the literal and metltphol'-
ical meaning of· a, rule, permit me to relax your stminetl 
attention by a critical remark. In the philosophy of the 
human mind, it is impossible altogether to a.void mdl1.­
:phol'ical expressions. Our first a.nd most familiar notiolls 
are suggestecl by llH~terial objects; awl we cannot speak 
intelligihly of those that are imma.terial, 'without COIl­

timial allusions to matter and the qualities of matter. 
Besides, ill teaching moral science, the use of metaphors 

is not only necessary, but, if prudent, and honest, and 
• 

guarded, it is highly advantageous. Naturr, hus endowed 
11S with the faculty of imagination, that we may be 
enabled to throw warning as well as enlightening mys 
upon truth to embellish, to recommend, and to enforce 
it. Truth may, indeed, by reasoning, be rendered evident 
to the understanding; but it cannot reach the heart, 
unless by means of the imagination. To the imagination 
metapllOrs m:f3 addressed. ---

From this short excu on into the field of criticism, let 
us return to our legal tract. Law is a rule "prescribed." 
A simple resolution, confined within the bosom of the 
legislator, without being notified, in some fit manner, to 

1 Daws. Orlb• Laws, 4. 14. ZHooker 11 • 

• • 

• 
• 

• 
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• , 

those for whose conduct it; i~ to form a rille, e:m lIP\'el', 

with propriety, be termed a !:tw. 
There arc ilIallY way~ by whi\'1t la.w,.; Jll:t.r lw lIIadt' 

sufticiently knowu. They lilay Ill~ printed aut! publi!-iile(l. 
Written copies o[ them may he (lel'ositeil ill pnblie 
libraries" or other plaecs, w!Jere ('WIY OIlL' illtercsted may 

, , 

havc all opportuuity of l'l'l'lising them, TI\(~'y ma.y I,,· 
proclaimed ill gelleral IIIl'pt illg,.; Ill' Ow people. Tlw 
knowledge of th(~JIl lIIay be d iSSl~ll1 illat!!ll hy lOllg alld 

universal pl'aetil~e. .. {;oHlinlll'11 l~tlst\l!ll," ~ays a writer 
on Roman jUl'isprwlclI!'c, "j,.; dl's('l'n·tHy l:ollsitlel'CII as a 
law. For sincc writtell laws billd us for ll!1 other rpasoll 
than hec:ltlsl~ t.hey al'i~ rela'i\'t'(l h,\' the ,illdg'mellt (If tIle 

pcople; tl:ose law,.;, which tite Pl'0l'\\.~ lla\"l~ :tPIllO\'('t" 

without writillg, are also justly nhlig-atol',r OIL all. FIJI' 
where is tlte differcl1(:e, wiwthpl' Ow pl'ople dedan' tlll'ir 
will hy their snfft'rnge, or hy !ll('ir (:oJl(IIl(;t:: Thi:, kind of 
In,w is said to be m;tauiisll('(l h\' I malllll'r..:." 'J , 

Of all yet suggested, tit(' Illode 1'01' the pr(l1llu!gatioll IIf 
human In.WH hy custom St'l~lIIS tlte llIost sig-llilil':tlll, alld tltl' 

most dfecLual. It iuvolves ill it illterual l,\,jtll'llee, of! 
the strongest kind, that the law has heL'I! intnHIlll:ed Ily I 
common eU'Uljwt,. alii I thai this eOllseJlL rests UpOIl tltt' 
most solid basis expcl'ielll'e as well as Opillioll. This 
mode of promulgation points to tlte strollgest charactl'l'­
i8tic of liberty, as well as of law. For a eOllsent thus 

• 

pmctleally g'ivel!, must have l,c('11 given ill the fl'pest allli 

most lLllbiasseu mallllPl'. 
With pleasure ~co\t anticipate the prospect of :1, specil'';' 

of law, to whieh these rCIIlarks Ita \'e all'l'ady dircctc(l yOllr 

attenti('lll. If it were asked and it \\'oulcl be Ito illlP],OjlPl' 

question,--who of all the makers alllt teaeht:'l'ti of law lta\'c 

\ l), 1. 1. t, ;1, ;l:!, p. 1. 
'2 'r';d fi['st. 'u"rittt'll la,,"s ill 

, 
(~ret·('t' ,,'('!'to giVt~1l only ~ix rentlH'le~ 

, 
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formed and drawn ,after them the most, the hest, :mel the 
most willing disciples; it. might ,he Hot untruly :tllswcl'eel 
- "custDm. 

Laws lllay be promulgated hy reason :tnd cOllseielll:e, 
the divine monitors within Us. They are thus knoYvll as 
~ffectually, as by words or by writing: indeed they are 
thus known in a manuer more noble and exalted. Fo!', in 
this manner, they may he 8aid to he engmv,m by nod on 
the hearts of men: in this manner, he is the promnlgatm' 
as well a.'! the author of llaturallaw. 

If a simple resolution ca.nnot ha.ve the force of :l, 1a.w 
before it be promulgated: we may certainly hazard Ow 

-
position- .... that it cannot have the force of a law, hefore it 
be made; in other words, that f!'c Jlost lado instl'umeJli~, 
claiming the title and cha-metel' of b,ws, are impostors} 

Peculiarly striking, upon this :mhjeet, are the SCII t..i­
menta of the criminal and unfol'tunate Stra.fford. J call 
him criminal, because he :wted; 1 can ],illl unfortunat.e, 
because he suffered, against the la.ws of his ('ount,r),. IIis 
sentiments must make :t deep impression nJlon othel'~:; 

beca.use, when he spoke them, JIC must have heen c!e~ep).r 
impressed with tllem himself. When he spoke them, 
he stood under a bill of attainder, suspcnd!3d only by tJle 

slender thread of political justice, and rea.dy, like the 
, 

sword of Damocle::., to fall on his devoted lJead. .. Do we 
, 

'Ilotlive by laws? And must we be punished by laws b~-
fore they are made? li'ar hetter were it to live bv 710 . ~ 

laws at all, than to put this necessity of divination upon 
a mall, and, to accuse him of the breach of a law, before 
it be R law at all."z", 

In criminal jurisprudence, a Janus statute. with olle 
face looking backward, and another looking forward, i~; 
a monster indeed. 

'. 
The definition of law in the Commentaries proceeds 

1 S~e Calder u. Bull, 3 Da1l., U. S. 38G. , ~ Whitlock!) ~]O. 

, 
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in thir.:; m:umcl'. .. Law is that. rule of actiolJ, whidl is 
prescribed by some snperior, and which the inferior is 
hound to obey." A superiol'! Let liS malt' a SOlt'lllll 

lJ<LllSC Can there be '1/0 la,w without. a. :-nppriol''! 1:- iI, 

".~geiltial to law, that inferiority shOllltl lIe ill'mlvc(l ill 
the ohligd.tion to obey it'! J\ TIl these dh:tinetiol\:-) at tlll~ 
l'Oot of all legislation ? 

There is r~ hw, illilec(l, 'wliil'1t llnws f!'Om t.he Supreme 

of heillg- .:1 la.w. more distillguishctl hy t.he gnn(lJl(~ss, 

than hy the power of its allgr:wiolis A nthol'. BIlt. them 
m-e la,ws also that are hllmall: allll does jt, follow, that. iJl 
these, ;1, dmraeter (If snperiority is inseparahly at,ta.d)!:(l 
to him, who IWlb·s them: and t lwt a dl:tradpr of ill­
feriorit,y is, ill t.he S;tIIW Ilmllller. illsql:tra.hly at.t~ll'lwd \0 
him. foI' whom they al't~ lIH\tl(~ '! Vlhat, is this :mpcriority '! 
Who js tllis superior '! By whom is }w ('OJlstitll(pd '? 
'Whellce is his snperiority tlcrivc(l '! I )I)(~"" it flow frolll 

a sOllree that is Inumlll? Or does j 1 lInw fl'om :1 ~t}\II';·.I~ 
• 

that iH (li'linc '? 
From a human sourc(~ it, (~all1l'.t. How: fpl' JlO :~j!'(';llH 

issuing from thenee ean rise higher thall t.he fou!ltaiu. 

If the prince. who llllLkes ],LWS for a people, is sllperior, 
in the terms of the definition. to tIle p(~opl(', who a)'(~ to 

u~ey; how comes lw to lw vestetl with tll(~ s1Jp(~riori1.y 

over them. 
If 1 mistake not, this Hotion of snperiorit.y. whieh is in­

troduced as a.n r..''l,'1ential part in t.he definit.ioll of a law·­
for we are told that. a law alwa/Ig 1 supposes some 
superior who is to make it this lIotion of supcriority 
contaills the germ of the divine riglti 11 prerogative illl­

piously attempted to he establit-'hecl of prilJ(~eH, arbitrarily 
to rule; and of the corresponding obligat.ion. ,L servit.ude 
tyrannically attempted to be imposed--ol! tile ptople, im­

plicitly to obey. 
I] 1·'1 (. '.' ). -,Oill. -f.). 
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Despotism, by an artful use of"' superiority" in poli­
tics; and scepticism, by an artful use of " ide~s " in meta­
physics, lmve endeavored and their endeavors have fre­
quently been attended with too much success· ·to destroy 
all true liberty and souni philosophy. By their baneful 
effects, the science of man and the science of government 

,have been poisoned to their very fountains. But those 
destroyers of others have met, 01' must meet, with their 

• 
own destruction. 1 

'Ve now see how necessary it is to lay the foundations , 
of knowledge deep and solid. If we wish to build upon 
the foundations laid by another, we see how necessary it 
is cautiously aHd minutely to examine them. If they 
are· unsound, we see how necessary it is to remove them, 
however vellerable they may have become by reputation: 
whatever regard IIlay have been diffused over them hy 
those who laid them, by those who built on them, alld hy 
those who have supported them. 

But was Sir William Blackstone fI, votary of despotie 
power '! I am far froin asserting t.hat he was. I am 

. equally far from believing ·that Mr. Locke was a friend to 
infidelity. liut yet it is unquestionable, that the writings 
of Mr. Locke have facilitated the progreM, and luwe 
given strength to the effects of scepticism. 

The high l'eputation, which he deservedly acquired for 
his enlightened attachment to the ;nild and tolerating 
doctr:nes of Christianity, secured to him the e8teem and 
confidence of those, who were it5 friends. The same 
high. and deserved reputation inspired others of vel'.\" 
different views and characters, with a design to [.vail 
themselves of its splendor, and, by that mea,ns~ to diffuse 
a fascinating kind of lustre over their own tenets of a 

. dark and sable hue. The consequence haH been, that th(> 
writings of Mr. Locke, one of the most n.hle, most sincere, , 

(1 He repeated this iu Chisholm v, Georgia, 2 DaIl. 419.] 
" 

• 

• 

, 



. 

• 
• 

" 

til 

and most amiable a.sserto.'~ of C;ll'is\ iallity ~tll(l nne plli­
losophy, have been perverterl til Plirpw;\:::, wh:"ll lin wOlIlll 
have deprec,l,ted and prcvented. hail b: "i:-;\'o\'crcd or flll';;­

:-;CCf! them. 
Berkeiey, the celebrated bishop of nloync, wrote his 

Principles of Human Knowledge ,t hook intendc!l t\) di:-;­
prove the existence of matter with the express vi(l\v of 
banishing scepticism both from st:ienee and from rcligion. 
He was even sanguine in his expectations of Slwecss. 
But the event has provell that he was egl'egioul;ly mis­
taken; for it is evident, from the lise to whieh latcl' a.u­
thors have applied it, that his system leads directly to 
universal snepticism. -

Similar, though in all ini'el'inl' degrl~e, h;1'l.'o lwell .• mll 
ma.y be, the fate and the int1ucncc of the writings awl 
character of Sir \Villiam Blackstone, CVllll admittillg that. 
he was as much n. friend t.o liberty. as Lewke awl 

• 

Berkeley were friends to religioll. 
But in prosecuting t.he study of law on Jiocrai prill­

ciples and with generous views, our business iti mueh less 
with the character of the Commentttl'ies or of their autlior, 

. than with the doctrines which they contain, If the doc­
trines, insinuated in the definition of law, can he sup­
ported on the principles of reason and science: the 
defence of other principles, which I have thought to be 

.. those of liberty and just government, becomes I am 

sorry to say it a. fruitless attempt. 
Sir William Blackstolle, however, was not the I1rst, nor 

has he been the last, who has defil1etl law upon the same 
principles, or upon principles similar and equally daIl­
gerous.1 

This subject is of such radical importance, that it will 
be well worth while to trace it as far as our materials can 

[1 He points out elsewhere that mnckstollc was tile lirst to so dcllno 
English Ittw.] 
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carry us; for error as well as truth should he examined 
historically, a.ml pursued ~ack to its original springs. 

By comparing what is said ill Lite Commentaries on 
this subjectl with what is mentioned concerning it ill tlw 

• • 

, syst,em of morality. jmisprudence, and politics Wl'i tten IJ.Y 
lsaron Puffemlorff, we shall be satisfied that, from the­
sentiments an(i opinions deli ve1'8(1 in the last mentioned 

, 

!Jcl'forinance; those ill the first mentioneci oile have beeu 
taken an(l adopted. .. A law." sayt-.l Pnffeudorff, ,. is ttl;! 
commam{ of a superior:' 1 "A law," sap; Sir "rilLi:tm 

, 

Blackst{)ne~ always supposes some superior, who is h~ 
wake it." 2 " 

The introduction of superiority, as a lIeeesslu".\" part of 
the detinition of law, is traced from :-iil' William Black­
stone to Puffendorff. This definition of Puffendol'ff i:;. 
sub:.,;tantially the same with that of Hohbes. .. A law i:-; 
the eOUlIllanu of him or them, that have the s()ven>ign 
power, given to those that be his or their subjects." :; 1 t 
is substantially the same also with that of Bishop SaulI­
derson. " Law is a rule of action, imposed on a subject. 
hy one who has power over him!"! . 

Let us now inquire what is meant by I;uperiority, that we 
may he llble to ascertain and recognize those quali­
ties" inherent 01' derivative. which entitle the superior . , 

or sovereign to the transcendent power of imposing 
laws. 

We can distinguish two' kinds of superiority. 1. A 
superiority merely of power. 2. A superiority of power, 
accompanied with a right to exercise that. power. Is the 
first sufficient to entitle its possessor to the character and 
~ffi{~e (If a legislator? If we subscribe to the doctrines of 
Mr: Hobbes, we shall say, that it is. "To those," says he, 

1 Puff. B. 1, c. 2, s. 6, p. 16. H. 1, c. ti, s. 1, 2, p. un, 57. 
2 1. Bl. Com; 43.' ,'I a. Dagge 9;), 96. 

ol Dalifs. Ori1!' .. L~ !t~ ~ite-~ 8a:!l!!rl:: Pre!.. U, s. 3. 
~ . 

, 

, 



• 

• 

r 

IJAW A~IJ OBLltiA'l'IUN. 63, 

"'Who~je powet' iK i rresistibie, the dominion of all men ad­
hereth, naturally, hy their eX('t·llelwt· of power:' I 

This l'0~iition, strange a~ it is, has h~tlt its advocates ill 
ancient as weli as in modem times. Even the aceolU­

pliHhed"Athenians, who ex~lud{lu it from their municipal 
'eode, seem toO have eouHiueted it as part of the rcceived 
law of nations. "\Vc follow," says their ambassador ill 
the name of hi~ eOIlUnOIl\\,t:;alt It, •• the COllllllOll lJat lire aIHl 

genius of lllankillJ, which appoints those to be llHtstCl'S, 

,vito ::.rc !;!!pc!.·i!~:· iii ;"~~.:i.~Ilgth. \"" tl IHlve Hut lllade thi~, 

law; WH' :trc we tile tirst, who have appealed to it. \Ve 
rceeiycu it from aniicl'lity: we m'e determined to transmit 
it to the lnOf;t distant fllturitr: :~nd. we l'l:lim and Hse it 

• . ,~ ,~ 

III nul' own ease. -

Br~nnus? at the hmt(i of his vietoriolls alit! fCl'Ociou,:, 
Gauls, wit.II lllore (!oIleisClLcsS, alld with a lm;s striking ill­

()om;isteney of dmmeter, tells the vall!j uished i{omam:· 
"onmi~ fortium esse." :~ Everythillg' Lelollgs to the bold 
awl the strong. 

The prudent Pluta;:eh think" it "the first aud principal. 
law of nature, that he whose circumstance::; require pro­
tection and deliverance, should admit him 1'01' his ruler, . 

• 

who is ahle to Ilroteet ami deli \"er him:' 4. 

!for H::; it; is Ruffieiellt, as men, as citizens, anu as states.­
to say, that power is nothing more than the right of the 
strongest, and may he opposed by the same, right, hy 
the same means, and by the same principles, which 
arc' employed to establisil it. Bare force, far from pro­
ducing an obligation to obey, produces :m obligation to 
resist. . 

Othel'~, unwilling' to rest the oflice of legislation alld 
the right of sovereignty simply all superiority (Jf POWCl', .. 

1 De Cive 187. (PufL (;4.) 
~ Puff. w. (Thucyd. I, ii, c. 10;,) L Anac.~ :3;)1. 
;s llu.ff. 35. (Lio;-y.) ~ Puff. 6~ .. (P!Ht. !n P.plop:) 

, 
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have to this quality superadded pre-eminence or snperior 
excellence of nature. 

IJet it be remembered all along, that I a,m examining 
the doctrine of superiority, as applied to human la.ws,! 
the propel' and immediate object of investiglttion in these 
lectures. Of tM . law that is divine, we shall have occu-

• • 

sion, at another time, to speak, with the l'evereJl< e awl 
gratitude which become us. 

"It is a law. of nature," says Dionysius of Haiical'lltts­
sus, "common to all men, and which no time shall dis­
annul or destroy, that those, who have more strength and 
excellence, shall bear rule over those, who have les8."2 , 

The favorers of this opinion are unfortunate, both in the 
illustrations, by which they attempt to evince it; <tnd iu 
the inferences, to which they contend it gives rise. 

Because Cicero, by a beautiful metaphor, describe::; the 
government of the other powers of the mind as assigned, 
by nature, to the understanding; does it follow that, ill 
strict propriety of reasoning, the l'ighli of legislation is all­
nexed, without nny assignment, to superior excellence? 

Aristotle, it seems, lias said, that if a man could be 
found, excelling ill all virtues, such an one would have 
afair title to be king. These words may-well be under­
stood as cOllveying, and probably were intended to COll­

vey, only this unquestiona.ble truth that excellence in 
every, virtue funlished the strongest recommendation, in 
favor of its happy possessor, to be elected for the exel'cise 
of authority .. If so, the opinion of Aristotle is urged 
without a foundation properly laid in the fact. 

But let us suppose the contrary: let us suppose it to be 
the judgment of Aristotle, that the person, whom he char­
acterizes, derived his right to the. exercise of power, not 

• 

• 

(1 Blackstone's definition was but the Romau definition of national law 
applied to municipal law.] 

:l Puff. 65.{Dion. Hall. b. 1, c. 5.) 

• 
• 
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from the donation made to him by a voluntary electiou, 
but solely from his superior talents and excellence; shall 
the judgment of Aristotle supersede inquiry into its rea­
sonableness? Shall the judgment of Aristotle, if found. 
on inquiry, to be unreasonable, silence all reprehension 01' 

confutation? Decent respect for authority is favorable to 
science. Implicit confidence is its ballc. Let us adopt­
for it is necessary, in the cause of truth and frcedom, that 
we should adopt the manly expostulation, ",).\c11 the 
ardent pursuit of knowlc(lge lIre,': frolll the great £~\COll 
-. ""Why shoultl a few received authors stand up like 
Hercules'8 columns, beyond which there ShO .... lld he no 
sailing or discovery? ., 

To Aristotle, lUorc than to any other writer, either 
.ancient or meHleI'll, this expost,ulatioll is strictly applica­
·bIe. Hear what the learned Grotius says Oli this ;-;nhjcet. 
u Among philosoplwl's, Aristotle deservedly llOltls ihe 
chief phl,ce, whether you consider !Jis method of treating" 
subjects, 01' the acuteness of his distinctions, OJ' the 
weight of hfs reasons. I could only wish that the 
authority of t.his great. man had not, for sOllle ages pa!:it. 
degeneraterl into tyranny; so tllat. tmth, for the diseovel'Y 
of which Aristotle took so great pains, is now oppres~.a·d 

by nothing more t.han hy t.he yery llame of Aristotl(,,"' I 
Guided. and supported by the sent.iments and oy the 

conduct of Gl'otins and Bacon, let us proceed, with free­
dom and caudol' combined, to examine the judgmcllt­
though I am very doubtful whether it was the judgment 
-·-of _\.1'istot10 that the right of sovereignLy is fOllnded Oll 

superior excellence. 
To that superiority, whieh attaches t.he right to eom­

mand, there must be a corresponding inferiority, which 
imposes the obligation to obey. Does this right and this 
Qbligation result from every kind and every degree of 

1 G roo Prel. 28. 
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SlWel'iol'lty in one, and from every kind and every degree 
of inferiority in anothel'? How is excellence to be ratt:~d 

01' ascertained? 
Let us suppose three persons in three different gradt'~ 

of excellence. Is he in the lowest to receive the la.w im­
mediately from him in the highest? Is he ill the highe~t 
to give the law immediately to him in the lowest grade '! 
Or is there to be a gradation of law as well as of exed-

- lence? Is the command of the first to the third to be 
conveyed th'l.'Ough the medium of the second? Is the 
obedience of the third to be paid} through the same 
medium, to the first? Augment the number of gradeI'. 
and YOIl multiply the confusion of their intricate and end­
less consequences. 

Is this a foundation sufficient lor supporting the solid 
and durable superstructure of law? Shall this founda­
tion, insufficient as it is, be laid in the contingency­
allowed to be improbable" not asserted to be even pos:~ihle ' 
.' "if a man can be found, excelEn'g in all virtues'? " 

Had it been the intention of Providence, that some men 
should govern the rest, without their· consent, we should 

• 

have seen as indisputable marks distinguishing these 
- superiors from those placed under them,' as those which 

distinguish men from the brutes. The l'emal'k of Rum­
bald, in the non-resistance time of Charles the Second, 

• 

evidenced propriety as well has wit. He could not con-
ceive that the Almighty intended, that :J!'-.e greatest part 
of mankind shonld come into the worlu with saddles on 

• 

their backs and bridles in their mouths, and that a few 
shonld come ready booted and spurred to ride the rest to 
death.1 Still more apposite to our, purpose is the saying 
of him, who declared that he would never subscribe the 
doctrine of the divine right of princes, till he beheld suL­
jects born with bunches on their backs, li.ke camels, and 

11. Burgh. Pol. Dis. 3. -

• 
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kings with combs on their heads, like cocks; from which 
striking marks it might indeed be conected, that the 
former were designed to labor and to suffer, :mcl the 
latter, to strut and to crow. l 

These pretensions to superiority, when vic\ved from t.he 
proper point of sight, appear, indeed, absnrd and ridicu­
lous. But. these pretensions, absurd and ridiculous as 
they are, when rounded aud giided by Hattery, ana I"V:11-

lowed by pride, have become, in the breasts of pl'iuces, it 
deadly poison to their own virtues, and to the happillcss 
of their unfortunate subjects. Those, who have been bred 
to be kings, hlwe generally, by the prostituted views of 
their courtiers and instructors, been t..'ulght to esteem 
themselves a distinct rmd superior species among men, in 
the same manner as men arc ,L distinct and sl1pe1'ior -

, species among animal::;. 
Lewis the Fourteenth was a stl'Ollg instance ofthe etr(~et 

of that iuverte(l manner of teaching and thinking, which 
forms kings to he tyrants, without knowing or even sus­
pecting that they a.re so. That oppression, under whieh 

. he held his subjects, during the whole course of his Iong­
reign, proceeded chiefly from the principles and habits of 
his erroneous education. By this, he had been :tcCllS­

tomed to consider his kingdom as his patrimony, and his 
power over his subjects as his rightful and undelegatcll 
inheritance. These sentiments were so deeply allti 
strongly imprinted on his mind, that when one of his miu­
istel'S represented to him the mii;erable condition to whieh 
those subjects were reduced, and, in the course of his 
l'epresentation, frequently u~ed the word "l'etat," the 
state; the king, though he felt the tl'Uth, and approved 
the substance of all that was said, yet was shocked at the 
frequent repetition of the world "l'etat," and compla.ined 
oHt as an indecency offered to his person and character .. 

1 Boling, nero. 209 • 
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And, indeed, that kings should imagine themselves the 
final causes, for which men were made, and societies were 
formed, and governments were instituted, will cease to 
he g matter of wonder or surprise, when we find. that 
lQ.wyel's, and statesmen, and philosophers have ta,ught or 
favored principles, which necessarily lead to the same con­
·dusions. 

Barbeyrac, whose commentaries enrich the perform­
.~l.nces of the most distinguished philosophers, at one time, 
taught and favored principles, which necessarily led to 
the conclusions, so degrading and so destructive to th~ 

human race. On thic:; subject, it will be w.)rth while to 
pursue his train of thought. 

In the formation of societies aml ci vii governments, 
-three different conventions or agreements are supposed, 
by Puffendorff and many other wri.ters, to have taken 
place. The first convention 1 is an engagement, by those 
"Who compose the society 01' state, to associate together 
ill one body; and to regulate, with one common consent, 
whatever regards their preservation, theil' security, their 
improvement, and their happiness. The second convell­
-tion is, to specify the form of government, that shall be 
esta.blished among them. The third convention is all , 
engagement between the following parties; that is to sa,y, 
the person or persons, on whom the sovereignty, or 
.superiority, or majesty for it is called by all these names 
-is conferred, on one hand; and, on the other haud, 
those who have conferred this sovereignty, this supc­
:l'iority, this majesty; and are now, by that step, as it 
seems, become subjects. By this third convention, the 
sovereign engages to consult the common security and 
~advantage of the subjects; and the subjects engage to 

, 

[1 This word convention is not used here in the sense of an assemblage 
of persons, but as an agreement, a meeting of minds, which evidences 
..ronsent. See Blair!). ,Ridgway, 41 Mo. 63; State v. McCready, 2 Hill S.C. 1.1 
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observe fidelity and allegiance to the sovereign. From 
this last convention, the state is supposed to receive it:-: 
final completion and perfection. l 

Thi:,;; account of the origin .of society and government 
will be fully considered afterwa,rds. I introduce it now, 
in order to show of the force alld import of Barberrll,c's 

v 

observation concerning it. ~. The fir::;t convention," sa.r~; 
11e, .. is only, with regard to the second, what scaffolding­
is with regard to the building, for whose constructioll it 
was crected." 2 

And is it so? Is society nothing morc than a ::;eaffold­
jug, by the means of which government may be erectctl; 
and which, consequeIltly, may be prostrated, as SOOIl as the 
edifice of civil government is built? If this is so, it must 
have required but ;t ::;man porti?ll of courtly ingenuity 
to persuade Lewis the Fourteenth, that, in a. 1ll0lHLrehy, 
government was nothing hilt :1 scaffoldillg' for die Idng'. 

For tIw hOllor of BarueYl':lc, howeyer, Jet llot tlli;,; 
account be concluded, till it be told, tlw,t this dill not, 
continue to be always hi::; sentiment; thai" UIl I!ollsider­
ation and reflection, this selltimeut was chang-ell; alit! 
that, Wllell it was changed, he, as eyery other great and 
good man will do on similar occasions, freely and nohly 
l'ctracted it. But although it has becB l'etracted by 
Bal'beyrac, it has neither been retracted nor abandolled 
by some others. 

To evince that I speak not without foundation, allll to 
show, what will 110t be :mspected till they are Hho\\,ll, the 
extravagant notions which have been cntertainell 011 thi~ 
head, I will adduce a number of sentences and quotations, 
which Grotius 3 has collected together, in order to cOllllmt 

t.he sentiments of those, who hold that the supreme power 
is, always and without exception, ill the people. 

1 Sec 1 Sharswood's Bi:tckstOllC, 47, Notp-. 
2PHff. WI. note to b. 7, c. 2, s. S . 

• 

3 Grot.llls {i;';-71. 
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'Historians an(l. philosophers, ]?oets and princes, bishops 
and fathers, are all summoned to oppose the dangerous 
doctrine. 

When Tacitus says, "that, as we must bear with 
storms, barrenncss, and inconveniences of rmtitll'c, so we 
must bear with the luxury or avarice of princes; " Gl'O­
tius tells us, "'tis admirably said." Marcus Antoninu};, 
the philosopher, is produced as an authority, ~'that magis­
trates are to judge of private persons? princes of magis­
trates, but God alone of princes." King Vitigis declares, 
that" what regards the royal power it.; to be judged by the 
powers above; because it is derived from heaven, and is 
accountable to heaven alone." Ireneus. we arc informed. , " 

says excellently, "by whose orders men are born, by hi~; 
command kings are ordained." The same doctrine is C011-

mined ill the constitutions of Clement. " You shall fear 
the king, knowing that he is chosen of God." 

In ~ tragedy of JEsehylns~ the suppliants use thi~~ 

language· to the king. " Sir, you are the city and the 
public; you are an independent judge. Seated upon your 
throno as upon an altar, you alone govern all by your 
absolute commands." 

Here we have the velY archetype of the idea of Lewis 
ciC Fourteenth, sanctioned by the name of Grotius. If t.he 

king was the city and the publi',',; to mention" l'6tat" 
in his presence, as something separate and distinct, was 
certainly an indecency; because it contained an implied 
though dist.ant limitation of his power. 

The reverend bishop of Tours addresses the king of 
France in this very remarkable manner: "If any of us, 
o king! should transgress the bou:nds of justice, he may 
he punisbed by you: but if you yourself should offend, 
who shall call you to account? When we make rep­
resentations to you, if you please, you heal' us: but 
if you will not, W}lO shall condemn you? There in 

, 

, 



none but he, 
iblelf." 

who has declared himself 

Let me also mention what Heineccius says, in much 
more recent times, in his System of Univcl'Sall"rnv. "The 
doctrine,l which makes the peopl;,} superior to the kiug or 
prince, and places in t,he former the rcal, and ill the latter 
only personal majesty, is a most petulant one. It is the 
doctrine of HottolUlLll, Sidnc.Y, Milton, nIHI others. Sinee 
:1. people, when they unite iuto it republic, renounce thcit 
own will, and subject themselves to the will of <mother, 
with what front can they cail themselves :mpcl'iol' to thci., 
sovereign? " 2 

And yet Heilleccius himself allows, that "Gl'otiw; 
(1, 3-8.) is thought by not a few, to lw.vc givCI! some 
ha.ndle to the doctrine of passive olJr:ilience ::'..ud lloll-r;:;sbi-
allee." 

Indeed, the 1a.wyers of almost all the state::: of Emopt.J 
represent kings as legislators: and w() know, illat, ill the 
dictiOlmric!:) of mallY, legislative and uJ!limiteu pO,YCl' 

m'o synonymous terlDS. To unlimited power, the correla­
tive is passive obediencl~. 

Even Baron de 'Voliius, the late celebrated philosopher 
of Hall, In.ys down propositions concerning patrimonial 
kingdoms, without rejecting 01' contradicting a distinctioll, 
so injurious to the freedom and thc rights of men. 

Domat, in his book on the civil law, derives the power 
of governors from divi-ne authority. "It is always he 
(God) who places them in the seat of authority: it is from 
him alone t.hat they derive all the power and authority 
that they have; and it is the ministry of his justice that 
is committed to them. And seeing it is God himself 
whom they represent, in the rank which raises them abovo 

J 2 Hein. 120, 121. 
[lz So .Justinian says that by the lex re," in the ppople 111 ake 01.'(')' to tho 

,~mpel'or aU their power. lnst. 1, 2-D,] 
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others; he will hav~ them to be considered as holding his: 
place in their functions. And it is for this reason, that 
he himseJi gives the name of gods to those, to wliOm 
he communicates the right of governing and judging 

. men." 1 

To diminish the force of the foregoing citations, it may 
be said, that, in all probability, Lewis the Fourteenth and 
the same may be said of other princes equally ignorant,­
never read tho tmgeclies of .LEschylus, nor the history of 
Gregory of Tom's. It is highly probable that he never did: 
but it is equally probable, that their sentiments ,vere known 
in his court, and found the way, through the channe13 
of flattery, to the royal ear. Bl}t the writings of Grotitl~. 
must have been well known in France, and probably to 
Lewis the Fourteenth himself, This very book of the 
Rights of War and Peace was dedicated to his father, Lewis 
the Thirteenth: and it::; author, we are told, had eredii; 
with some of the ministers of that prince. 

Every plausible notion in favor of arbitrary power, 
appearing in a respectable dress, and introduced by ~w 
influential patron, is received with ea.gerness, protected 
with vigilance,and diffused with solicitude, by an arbitrary 
government. The consequence is~ that, in such a govern­
ment, political prejudices are last of all, if ever, overcome 
or eradicated. 

But these doctrines, it may be replied, are not now 
believed, even in France. But they have been believed 
. they have been believed, even in France, to the slav-

, 

ery and misery of millions. And if, happily, they are 
not still believed there; unfortunately, they are still be­
lieved in other countries. 

But I ask why should they be believed at aU? I ask 
further: if they are not, and ought not to be believed; 
why is their principle suffered to lie latent and lurking at 

I 1 Domat XXII. 
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the root of the science of la.w? "Why is that principle 
continued a part of the very definition of Jaw? 'I 

The pestilent seed may seem, at present, to have lost it::; 
vegetating power: but an unfriendly season and a milk 
soil may still revive it. It ought to be finally extirpated. 
I t has, even within our own remembrance, done much teal 
mischief. The position, that law is inseparably attached 
to superior power, was the political weapon used, with 
the greatest force and the greatest skill, ill favor of the 
uespotic claims of GI'eat Britain over the American 
colonies. Of this, the Illost striking proofs w ill appeal' 
hereafter. Let me, at present, adopt the sentiments ex­
pressed, on a similar subject, by Vattel. "If the b<t~e 

ilattercl's of despotic power rise up agailtst my principles; 
I ·shall have, on my side, the friend of laW8, the fmc , 
citizen, and the virtuous man." 1 n,I 

Let us conclude our observations upon this hypothe:;is 
concerning the origin of sovereignty, by sugge~til1g, that 
were it as solid as it is unsound ill speculation, it wou](l 
be wholly visionary and useiess in practice. iNhere would 
minions and courtly flatterers :find the objects, to which 
they could, even with courtly decency, ascribe superior 
talents, superior virtue, or a superior nature, so as to 
entitle them, even on their own principles, to legislation 
a.nd government? 

We have now examined the inherent qualities, which 
have been alleged as sufficient to entitle, to the right alld 
office of legislation, the superior, whose interposition i~ 
considered as essential to a law. 'Ve have weighed then, 
in the balance, and we have found them wanting . 

If this superior cannot rest a title on any inherent qual-
ities; the qualities, which constitute his title, if any title 
he has, IDU&t be such as are derivative. If derivative; 
they must be derived either from a source that is humau1 

'Vattel Pref. 14. 
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or from a source that is divine. "Over a whole grand 
multitude," says the judicious 1 Hooker," consisting of 
many families, impossible it is, that a.ny should ha.ve 
complete lawful power, but by consent of men, or by im­
mediate appointment of God." We will consider those 
sources separately. 

How is this superior constituted by human authority? 
• 

How far does his superiority extend? Ovor whom,is it 
exercised? Can any person or power, appointed by human 
authority, be superior to those by whom he is appointed, 
and so forID a necessary and essential part in the definition 
of a law? 

On these questions, a profound, I will not say a suspicious 
silence is observed. By the Author of the Commentaries, 
this superior is announced in [I., very questionable shape. 

-
vVe can neither tell who he is, nor whence he comes. 
'4 'When society is once formed, government results of 
coul'se,"2 I nse the words of the Commenbry--" as neG­

,cssary to preserve a.nd to keep that society in order. UIl­
less some superior be constituted~ whose commv,nds and 
decisions all the members are bound iC' obey, they would 
8tilll'emain as in a state of nature, without any judge upon 
earth to define t.heir several rights, and .redress theil' 
several wrongs. But as all the members of the society 
are naturally equal, it may be asked" ·what question 
may be asked? The most natural questiOll, that occurs to 
me, is how is this superior, without whom there can be 

1 Hooker, h. 1, s. 10, p. 18. 
[2 Government is of society and but an instrument for executing its 

laws. Texas v. White,7 Wall. 721. 
The shiftillg of government from ona instrument does not disturb the 

society nor the general law thereof; c. g. when the Government was 
tn.ken from the King by the declaration of July 4, 1776, and the new 
government established, that did not destroy society and reduce the 
individuals to a state of nature, as supposed by Blackstone. 1 BL Com. 
48. American Ins. Co. 1:. Bales of Cotton, 1 Pet. 540.1 

• 
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no law, without whom there can be no judge upon earth '"'" 
how is this superior to be constituted? This is the ques­
tion, Wllich. on this occasion, I wonlU expect to see pro­
posed: this is the question, to whieh I would expect. to 

heal' an answer. But 110\'1' sud(~enl'y is the sccne t:hifted ! 
Instead of the awful insignia of superiority, to which our 
view was just now directed, the mild emblems of confi­
dence make their appearance. The person announcecl 
was a dread superior: but the persoll introduced is :t 
humble trustBe. .For, to proceed, ., it may be asked, 
in whose hands are the reiil~ of government to be lu­
trusted f'" 

. I vel'y well know how" A society once formecl .. , l'01\­

stitut.e a trustee: but I am yet to leal'll, n.nd the Com­
mentator has not, yet informed me, Ito'w thb societ:' e:m 
constitute their superior. Locke somewhere says that 
" no one can cOllfer more power 011 another, than he pos­
,sesses hjmself." 1 2 

If the information, how a :mpcrio)' is a,ppointcd, he ginm 
in any other part of the valuable Commentaries; it has 
esc,tped my Hotice, or my memory. Indeed it has been 
lemarlrect by his successor ill the chair of law, that Sir 
'William Blackstone" declines speakiug of the origin of '-­
government." 3 

The question recurs how is this superior cOllstituteu 
by human authority? Is he constituted by a law? If he 
is, that law9 at least, must be made without a superior; for 

1 Lock. Gov. p. 2. s. (I. 
[2 The thcory of consent was strictly adhered to ill the formation of tlw 

governments of the states aft.er the Declaration of Independence. 1\ II 
who did not desire to adhere to the cause of the p!1Ople had a reason­
able time to withdraw themselves and their property from the tcrritory. 
Talbot r .• Jansan, 3 Dall. 1:l3. 

The consent to the present Constitution. The consent was not 
merely individual nor by majorities of individuals. 1 Von Holst!s 80n­
stitutional Lnw, 47-89. .Jameson, Constitutional Conventions, 19-20 
Texas 11. 'Vhitp, ante.j 

3 El. Jur. 23. 
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by that law the superior is constituted. If there can be 
no law without a s'upel'ior, then the institution of a. 
superior, by human anthority, must be made in some 
other manner than by a law. In what other manner t'all 

• 
human authority be exerted? Shall we say~ that it mar 
be exerted in a covenant or an engagement? Let us say, 
for we may say justly, that it may. Let us suppose the 
authority to be exerted, and the covenant 01' engagement 
to be made. Still the question recurs, can this authority 

• 

so exerted, can this covenant or engagement so made, 
produce a superior? 

If he is now entitled to that a.ppellation, he must be so 
by virtue of some things, which he has received. But has 
he received morc than was given? Could more be gi;'en 
than those, who gave it, possessed? 

\Ve cttn form clear conceptions of authority, original 
and derived, entire and divided into parts; hut we have 
no clear conceptions how the parts call become greatel' than 
the whole; 1101' how authority, that is derived, can become 
mIperiol' to that authol'ity,frolll which the del'iytttion is 
made. 1 

1£ these observations are well founded; it will be diffi­
cult perhaps we r ,y say, impossible to account for the 
institution of a superior by human authority. 

Is there any other human source, from which superiority 
can' spring? 'Tis thought there is: 'tis thought that 

, 

[l The Government is not the state but an agency. 3 Dull. 0:;; 7 
Wall. 721 ; Young v. State, 29 Minn. 536. 

'.rhe electors are not sovereigns but only representatives. Jameson 01. 

Constitutional Conventions, §§ 24 and 354. 
Judge Cooley upon the supposed authority of Blair v. Ridgeley, ·11 

Mo. 173-5, states that as a practical fRct the people arc sovereigns, 
but this is not warranter1 bytbe case, and is a dicta as dangerous as to call 
a Parliament sovereign. Suffrage is not a right, it is a mere office-an 
agency. Pomeroy, Constitutional I.aw, pp. G-28. Jameson on Constitu­
tional Conventions, 4th Ed. §§ 331, 33;;, ;]52.1 
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numan submission can effectuate rt purpose, for the necolll­
plishment of which human authority has beel1 found to be 
unavailing. . 

.And is it. come to this! Must submission to all equal 
be the yoke, under which we must pass, before we can dif­
fuse the mild power, or participate in the benign influence 
of la.w? If such is, indeed, our fate, let rm;igllation be ow: 
aim: but. baforo we resign olll'13elves, let us examine 
whether our fate be so hard. 

That I may be able to convey a. just and fun rCl'l'CSCllt­

ation of opinions, which have been entertained Oil this 
subject, I shall give an abstract of the manner, 111 which 
Puffellllorff has reasoned eOlJcerning it, in his chapter Oll 

the generation of civil sovereignty. 
His ohject is, "to examine whellce that <>oyel'eignty 01' 

supreme command, which appeal'3 in overy state, a11(l wllic:ll, 
as a kind of soul, informs, culivells, and moves tllC pnhli0 
hody, is immediately produced." 

In this inquiry, he supposes that civil aut.hority l'eq nire:-; 
natural strength and a title. .. Both tlw:;c l'(;quisites," 
says he, "immedi3.tely flow from those pacts, by which the 
state is united and subsists." With regard to the forlllel' 
-natural strength he observes, "that since all the mem­
bers of the state, in submitting their wills to the will of a 
single director, did, a~ the same time, thereby oblige them­
selves to non-resistance, or to obey him ill all hi:; d.esil'e~ 

and endeavors of applying their strength and wealtll to 
the good of the public; it appears that he, who holds tjll~ 

sovereign rule, is possessed of sufficient fOl'ee to erJliJ pel 
the discharge of the injunctions, which he lays." 

"So, likewise," adds he, " the saUle covenant affords a fnll 
and easy title, by which the sovereignty appears to be mi· 
tablished, not upon violence, but in a lawful manner, upon 
the voluntary consent and 81lbJection of the respectivG 
members." 
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H This, then," continues he, "is the nearest amI imme­
diate cause, from which sovereign authority, as a moral 
quality, doth result. For it we suppose 8ulnnis8ion in one 
party, and, in another, the acceptance of that submissioll : 
there accrues, presently, to the latter? a right of imposing 
commands on the former; which is what we term sover­
eignty or rule. And as, by private contract, the right of 
anything which we possess, so, by submission, the l'ight to 
dispose of our strength and onr liberty of acting, may he 
conveyed to another." 

He illustrates this immediate cause of sovereign au­
thority, by the following instance. " If any person should 
voluntarily anq upon covenant deliver himself to me in 
servitude, he thereby really confers on me the power of a 
master." " Against which way of arguing, to object the 
vulgar maxim, quod qui8 9wn ltabet, non, potest in altentm 
t?'a'l'~fer}'e, 1 is but a piece of trifling ignorance." 2 

_ Shall we, for a moment, suppose all this to be done? 
What is left to the people? Nothing. ,\Vhat are they? 
Slaves. 'What will be their portion? That of the beasts 
, instinct, compliance, and punishment. So true it iti, 
that ill the attempt to make une person more than man, 
millions must be made less. . 

We now see the price, at which law must be purchased; 
for we see the terms, on which a superior, of such absolute 
necessity to a. law, is constituted, according to the hy-

1 Puff. b. 7, c. 3, s. 1, p. 654, 655. 
:I All this, it is true, has been done, in fact. This act of legal suicide 

Ims been often perpetrated; and, in the history of Borne periods, we find 
the prescribed form, by which liberty was extinguished a form truly 
congenial with the transaction :t form expressed in tenns the most 
disgraceful to the dignity of man. "Licentiam babe&tis, mihi quaJeru­
cunquo volueritis disclplinam ponere, vel venumdare, aut quod vobis pia­
c:uerlt de me facere." (6. Gibbon 361, cites Marculf. FOl'DlUl.) But 
these periods were t.he periods which introduced and established the 
feudal law. ,I Thc ma.jestyof the Roman law Jlrotect~d the liberty of 
Ule citizen agalllBt. his own distress or despair." 6. Gibbon, 360. 

, 
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pothesis, of which I have given au account. 'Ve sce the 
covenants which must be entered into, the coni:lcnt which 
must be given, the suhmission which mnst be madc, the 
subjection which must bo undergone, the state, analogous 
to servitude, which ~ust be supposed, before this system 
of superiority call be completed. Has this been always 
done--must this be always done, in every st:ttu, where 1:1,\\!' 
is known or felt? 

Without examining its incongruity with reason, with 
freedom, and with fact; without ills)sting all the incoher­
ence of the parts, and the unsoundness of the whole, I 
shall, again, for a moment, take it all for gl"<"1I1tcd: :l.lJd, 
on that supposition, I shall put the questioll--Is evell 
all this sufficient to constitute a snperior? Is it in tlw 
power of the meanest to prostitute, any more than it is 
in the power of the greatest to delegate, wi,·' ... he tloes not 
possess? I The argnments, therefore, W]li. 0 Hsed with 
regard to the [j,ppointment of a superiol' H'y human au­
thority, will equally apply to his a.ppointment by human 
submission. The manner may be different: thc result 
will be the same. 

Indeed, the author of this system betrays a secret COIl­

sciousness, that it is too weak and too disjointed tu stand 
without an extrinsic support. " Yet still," says he, ., to 
procure to the supreme command an especial efficacy, and 
It sacred respect, there is need of another additional prin­
ciple, besides the submission of the subjects. And thcl'c-

1 Let individuals, ill any number whatever, b:?come ~evemlly anfl ~alf:­
ccsslvely subject to one man, they are all, ill that case, nothing mort! 
than master and slaves; they are not a people governed by their chief; 
they are an aggregate, if YOll will; but they do not form an association: 
there snbsists among them neither commonwealth nor body politic. 
Such a superior, though he SllOUld become master of half the world, 
would be still a. private person, and his jntere~t, separate and distinct 
frum that of his people, would be stillllO UlOrc than a private interest. 
'Ji.onsse:m's Ol'i£!'. Comn. 17. 18. - . . 
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lore he who affirms sovereignty to result immediately 
from compact, doth not, in the least, detract from the 
Me·red character of civil government, or maintain that 
princes bear rule, by human right only, and not hr 
divine." 1 . 

1 t deserves remark, that, in this passage, Puffendorff 
assumes the divine right of princes to bear rule, as an 
admitted principle; and seems only solicitous to silow, 
that the account, which he has given, of the origin of 
sovereignty, is not inconsistent with their sacred character. 

After some further observations with regard to thc 
source of government and the cause of sovereignty, the 
author acknowledges; that there if:! very little difference 
between his sentimeuts on the subject, and those of Brocier. 
\Vhat Brecler's sentiments were, we leaI'll from the aCCOUll t 
given of them by our author. H The supreme authority,":l 
says Brecler," is not to be derived from the bare act of 
mau, but from the command of God, ~mcl from the law of 
nature; or from such an act of men, by ,yhich the la,w of 
nature was followed and obeyed." 

So far Puffendorff seems willing to go. He ado.:. ,: <t 

kind of compromising principle. He foundfl t.hr: "j::::;'" of 
the sovereign immediately upon the submission of tiH; 
subjects; but, to complete the efficacy of supreme COlll­

mand, he calls in the aid of an additional principle, the 
sacred character of eivil government, and the divine right 
of princes to beat rule. Further he was unwilling to 
proceed. 

It has been often the fate of a compromise between two 
parties, that it has given entire satisfaction to neither. 
Such has been the fate of that a.dopted by Puft'endol'ff. 
Some will certainly think, that he has given too much 
countenance to the claim, which princes have boldly made, 

! Puff. 655, b. 7, c. 3, s. 1. . 2. Burl. 39. 
~ Puff. O-w, h. 7, c. 3, s. 1. 

• 
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of a divine right to rule. Others have thought, that, into 
his composition of a sovereign, he has infused too great. a 
proportion of human authority. They pursne the ~;onrce 
of sovereignty further than he is willing accompany them, 
and maintain, that it is the Supreme Being, who confers 
immediately the supremp. power on princes, without the 

o intervention or concurrence of man. 
This doctrine, in some countries, and at some periods, 

has been carried, and is still carried, to a very extravagant, 
height, and has been supported and propagn,ted, and still is 
supported and propagated, with uncommon zeal. It ha;i 
been, and still is, a favorite at courts; and has been awl 
still is, trel~ted with every appearance of profound respect 
by courtiers, and, in too many instances~ by philosopherI'> 
and by statesmen, who have imitated, awl Htill imiLMe 
courtiers in their practice of the sla.vish a.rt. In the l'eign 
of James the Second" the immediate cl11mmtion of divilH.! 
authority" was illtrvduced on every occasion, and Ingr:tft.ed, 
often with the strangest impropriety, on every subject. 
Even in the present century, a book has been bmnt by 
the hangman, because its author maintained, "that" God iH 
not the immediate cause of sovereignty." 1 

It cannot escape observation, that, in one particulai', 
those who carry this doctrine the furthest, seem to 
challenge, with some success, the palm of consistency from 
those, who refuse to accompany them. Both entertain 
the same sentiments -and they are certainly overcharged 
ones concerning sovereignty and superiority. Thus far 
they march toget.her. But here, one division l1alt. The 
other proceed, and, looking back on those behind them, 
demand, why, having gone so far, they refuse to accom~ 
plish the journey. They insist, that all human causes 
are inadequate to the production of that superiority or 

1 Puff. 656, note to b.. 7, c. 3, [I. 3. 
o 
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sovereignty? about the august and sacred character of 
which they are both agreed. They say, that neither par­
ticular men, nor a multitude of men, are themselves pos­
Hcssed of this sovereignty or superiority: and, thm" there­
fore, they cannot eonfer it on the prince. The COllSc­

q uenee is, that, as this superiority is admitted to exist, and 
W:! it cannot he conferred by men, it must derive its origin 
from a higher source. 

I t is in this manner that Donmt reasons concerning the 
origin of sovereignty and government. "As there is' 
Ilone but GOfi alone who is the' natural sovereign of mall; . 

so it is likewise from him that they who govern derive all 
their power amI authority. It is one of the ceremonies in 
the coronation of the kings of France, for them to take the 
sword from the altar; t.hereby to denote, that it is im-

• 

mediately from the hand of God that they derive t.he 
sovereign power, of which the sword is the principal 
emblem." 1 

In the same tmin of sentimep.t, Bishop Taylor 2 ob­
serves, "that the legislative or supreme power is not the 
tservant of the people, hut the minister, the trnstee, and 
the l'cpresent..'l.tive of God: that all just human power is 
given from above, not from beneat~l; ·from -God, not from 
the people." 

Indeed, on the principle of superiority, Caligula's rea· 
soning was concise and conclusive. "If I am only a mall, 
my subjects are something less: if they are men, I am 
something more." 3 . 

The answer to the foregoing reasoning appears to me 
to be more ingenious than solid, a,nd to be productive of 
amusement, rather than of conviction. I shall deliver it 
from Burlamaqui, who, on this l';ubject, has followed the 
opinions of P~endorff. "This argument," says he. 

1 2. Domat 298, 299. 
3 Rons. Or. Com, 6. 

• 

• 

~ Rule of Con~ciellc(" 429. 
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"proves nothing, It if~ true? tha.t neith~r eaeh memuer of 
the society, nor the whole multitude eollectcd, are for· 
mally invested with t,he supreme authority; hut it i:; Ruffi· 
cient that they possess it virtmilly; that is, tl,p!.; iJw}'" hrn-C' 
within themselves all that is necessary to enable them, by 
th" concurrence of their free will and consent, to produce 
it in the sovereign. Since every individual has a natural 
right of disposing of hiR own natural frt'edom, aceorJillg'" 
as he thinks propel'; why :.;hould he not ha.ve a power of 
transferring to anot.her, tlmt right which he lIn.s of direct­
ing himself? Now i~: it not manifest. that, if :tIl the 
members of the society agree to' transfer this right to one 
of their fellow-membfH'l:i, this cession will ll(~ the nearest 
3on(1 immedia,te {'au~c of soYcreignty'? r t is, therefore. 
evident. tlmt there al'C, in each individllal. the s(,l'ds, as it 
were, of the supreme power. The ease i::; here Y('IT Hear 
the same, as ill t.hat of several voiees e()11(~cted togetlwl'. 
which, hy their union, prodtw(' R harmony. t Ilat was 1101· 

to he found sC!lamtely in each," 1 

The metaphors from veg,.'tnl.ion and music may illmit.ral<· 
and plea..<;e; out they cannot pl'ove 1101' eOllvilll'e, The 
notion of virtual flovcrcignty is as ulisatisfactory to mc, on 
tllis occasion, as that of yirtual representation has been. 
on many others, fndeed, l ~ee hut little differcnce be­
tween a claim to Jeriye from allot.her that, which he iR 
willing to give, but of which he is not possessed, and a 
claim to derive from him that, whieh he possesses. hut 
which he has not given, and will not give. 

Besides; let me repeat the questions, whidl I formerly 
pnt. .JIa.ve these degradillg' steps been alway", taken '? 
must they be always taken, ill every state, where law 
is known or felt? For let it not be forgotten, that superi­
ority is introduced u.s a. 1II'('I'smi'!/ part of t.he defillitiGIl of 
law. 

i::, Uurl. 41, 4:! 

• 
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i will not attempt to paint the hideous con~equellces 
that have been drawn9 nor the still more hideous pmcticcs 
that have claimed impunity, indulgence, and even sall<~­
tion, from the pretended principle of the divine right of 
princes. Absolute, unlimited, and indefeasible power, 
non-resistance, passive obedience, tyranny, slavery, and 
misery walk in its train. . 

On this subject-its importn.nce cannot he overrate(l 
-let us receive instruction from a well-informed amI ,t 

weH-experienced master- from one, who, probably, in 
some periods of his life, had felt what he so fedillgly 
describes--from one, who had. been bred to the trade 
of It prince, and who had been perfectly initiated in all 
the mysteries of t.he profession -from the late Fl'ederi(·k 
of Prussia. . 

" If my reflections," says he, "shall be fortunate enough 
to reach the ears of some pl'ine;es, they will find among 
them certa.in truths, which they never would ]w.vc lll.~anl 

from the lips of their courtiers and flatterers. Pel'lwv; 
they will be struck with astonishment, to see such trnths 
placed. by their side, on the throne. But it is time, that, 
at last. they should learn, that their false principles are the 
most empoisoned source .. la source lao plu.'!' empoi8onee of 
the calamities of Europe. 

"Here is the error of the greatest part of princes. 
They believe that God has expressly, and from a particu­
lar attention to their grandeur, their happiness, and their 
pride. formed their subjects for no other purpose, dum to 
be the ministers and instruments of their unbridled pas­
sions. As the principle, from which they set out, is false; 
the consequences cannot be otherwise than infinitely per­
nicious. Hence the unregulated passion for false glory '. 
hence the kflamed desire of conquest· hence the oppres­
sions laid upon the people ·hence the indolence and dis­
sipation of princes hence their ambition, their injustice 
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iheir inhumanity, their tyranny hence, in short, all those 
vices, which degrade the nature of mall. 

"If they would disrohe ti.t'm"rh·cs of theq~ elT()llCOl1~ 
olliniol1s; if they would ascend to the true ori"in of their • b 

appointment; they woultl see, that their eleva.tion and 
rank, of which they are so jea.lolls, arc, indcc!l, llothing 
else than the work of the people; they ,,'ould 1'1.'1" that the 
myriads of men, placed under their care, haY(~ not m~,(le 
themselves the slaves of olle single mall, "'ith a vjew to 
render him more powerful and morc formidable; have l10t 

submitted themselves to a. fellow-citizell, in ol'do1' to lw­
come the sport of his fa.ncies, and the martyrs of hi" 
caprice; but have c]losen, froll! anJollg tliemselY<'s, the 
Iurm, 'whom they beIievc(t tCl lJ(~ tlte l1l0~t jll:;t, th.il Ill; 
might gOVCl'll them; the best, that he might :mpply 
the place of a. father; the most hUllHlilC, that he mig-itt 
compassionate lUlil relieve their misfortunes; the IllO:;j; 

valiant, that he might defond them n.gai.nst their ellomies ; 
the most wi::;c, that 118 might not engage them il!('on­
sitIeratclv in ruinous aral destrueti va '\'<Ln;: i It ('HO word, " . 

the mall the most proller to represent the Lody of the st.ate, 
and in whom the sovereign power might become a bulwark 
to justice and to the laws, and not an engine, hy the fClrce 
of whidl tyranny might he exercised, and crimes might 
be committed with impunity. 

"This principle being once established, princes would 
avoid the two rocks, which, in all ages, havc prorluccd 
the ruin of empires, and distraction in the political world 
-ungoverned ambitioll, and a listless inattention to 
aff'lirs." 1 " They would often reflect that they arc men, 
as well as the least of their subjects thrr,t if tllCY are the 
tll'st judges, the first generals, the first financiers, the first 
ministers of society; they are so, for the purpose of fulfill­
ing the duties, which t.hose names import. They will re-

I K. Prus. works, v. (1, pp. 48, 50. 

• 
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fleet, that they are only the first servant" of the stat{l, 
bound to act with the t;ftme integrity, the sa.me cautioll, 
and the same entire disinterestedness, as if, at every 

• 

moment, they were t.o render an accoullt of their a(lminis-
tmtioll to the eitizCllS." 1 

I will not charge to the authors, whose opinions I have 
eXltminecl, all the consec]llenees that. have been dra.wll, 
practically as well a.s theoretically, from their principle~. 

. From their principles, however, admitted by themselycs 
without, due eaution and scrutiny, those consequenee:-; 
have been drawn by others, and drawn too accurately 

• • 

and too successfully for the peace, liberty, and happiness 
of men. 

After all, I am much inclined, for the honor of humall 
nature, to believe, tlmt all this doetrine eoncerning t!ie 
divine righto£killg~ was, at firHt, encouraged a.nd ehcris}wcl 
by many, from mot.ives. mist.aken eertainly, but pardOJI­
able, and even laud,tble; a.nd that it. was intended not :-;() 
much to int.roduce t,he t.yra.nny of princes, as tD form ;t 

barrier against the tyranny of priests. 
• 

One of them, at tlle head of a numerous, a formidabh:. 
a.nd a well disciplined phalanx, claimed to lJC tlm 
Almighty's vicegerent upon earth; claimed the power of 
deposing kings? disposing crowns, releasing subjects from 
their allegiance, and oveITuling the whole transactions of 
the Christian world. Superstition and igJl~mnce dreaded, 
hut could not oppose, the presumptuous claim. The Pope 
had obtained, what Archimedes wanted, another world, 011 

which he placed his ecclesiastical machinery; and it was 
no wonder that he moved thi8 according to his will and 
pleasure. Princes and potentates, states and kingdoms 
were prostrate before him. Every thing human was 
obliged to bend under the incumbent pressure of divine 
oontrol. 

1 K. Prus. worJ!s, v. fi, pp. 83-84. 
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It is not improbable, that. in this disagreeahle prcdic. 
ament, the divine right. of kings was l'ollsidel'etl as the 
only principle, .. which eould be opposed to thp ('}aims of 
the papal throne; and a;:; the only means, Wllidl (~ollJ,l 

preserve the civil? from h::illg sy.-alln\\"l'«( hy l!w e, . >~i­
astimd powers. 
, This conjecture receives a degree of prohtbility frolll ;~ 
iact, which is mentioned ill the history of Franep. 

" 

In a general assembly of tlln st.tics of niP killg'clOlll. it, 
was proposed to canonize this }lnsitioll"1hat hillgs 
derive their authority innlle(liately frolll 00<1:' Th:tt 

u • 

sueh :t proposition was mad!' in all asst'mhly of the stale·s. 
the most popular body ImnwIl ill the kingdom, will. 110 

doubt, occasion surprise. This surprise will he iWl'cased, 
when it is mentioned, that the pl'Oposi tioll was pgtJ'OJliz(:(1 
by the most popular part of tJmt assemlJly: it was tlH~ 
third estate, which wished to pass it into a law. Bllt 
everything is naturally and ea.sily accounted for, whell it 
is mentioned fur.ther, that the l'rilll~i}lal object, which tlw 
third estate had in view by "hi!' measure, was to securo 
the sovereign authority from tlw detest;1hle maxims of 
those, who made it depend upon the pope, oy giving him a 
power of a,bsolving subjects from their oath of allegiance,· 
a.nd authorizing those who assassinated~ lleil' princeH as 
heretics.1 

The proposal did not pass into a. law; hecause, among 
other reas~ns, the question wa..:; thought proper for the 
determination of the schools. Rut this mueh may safely 
be inferred, that what was thought proper hy the third 
estate to be passed into a law. would he generally received 
through the kingdom, as popular and wholesome doctrine. 

I confess myself pleased with indulging the conjectUI'e 
I have mentioned. 

'Vhen I entered upon the disquisition of the doctrine of 

1 Puff. 651J, D • 

• 
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a superior as necessary to the very definition of law; I 
. said, that, if I was not mistaken, tIlls notion of superiority 
.contained the germ of the divine right of .princes to rule, 
and of the corresponding ohligation on the people implic­
itly to obey. It may now be seen whether or not I have 
been mistaken; and, if I have not been mistaken? it. 
appears, how important it is, carefully and patiently to 
examine a first principle; to trace it, with attention j to its 
highest origin; an4 to pursue it., with perseverance, to its 
most remote consequences. I have observed this conduct 
with regard to the principle in question. The result, I 
think, has been, that, as to human laws, the notion of a 

• 

superior is a notion unnecessary, unfounded, and danger-
• 

ous; a notion inconsistent with the genuine system of 
human authority. 

N O\V that the will of a superior is discarded; -lS an 
improper principle of obligation in human laws, it is nat­
ural to ask What principle shall be introduced in its 
place? In its placo J. introduce-:::tll? ,,_C,~1}~~}!._~_2f. those 
whose obedience the law requires. This I conceive to be 
ti;e"true orig~u, Qf, .. _~~~e, o,~~g~#~~ -~(!,~~~~·~~_~~;S.H This 
l;iiIiciple I shall view on all its sides; I shall examine it 
historically aud legally; I shall consider it as a question 

• 
of theory, and as a question of fact. 

Let us ascend to the first ages of societies. Customs, 
for a long time, were the only laws known among them. 
The Lycians 1 had no written laws; they were governed 

• 

entirely by customs. Among the ancient Britons also, no 
written laws were known: they were ruled by the tra­
ditionary and if tradition&,l'Y, probably, the customary---­
laws,of the Druids. 

Now custom is, of itself, intrinsic evidence of consent. 
How was a custom introduced? By voluntary adoption. 
How did it become general? By the instances of vol un· . 

11. Gog. Or. Laws, 8 . 

• 
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tary adoption being increased. How did it !Jeroille 
lasting? By voluntary an(l satisfactory experiellee, 
which ratified and confinllefl wlHtt ,-olnntaI'Y adoption had 
introduced. In the introdudioll, in the t'xtellSioll. in t.he 
eontinmmee of customary l:tw, 'H' iitlft tIle operations (If 
consent universally predominant. 

"Customs," in the striking allli picturesque lauguage 
of my Lord Bacon, "arc laws \nittl'1l in Ih'illg tables." 1 

In regulations of justice awl of g"ovel'lllllcnl. they have 
been more effect.nal tltall tlIe l)cst writtcll law:,:. The 

• 

Romans, in their lmppy period.,') of liberty. paid great 1'('-

gard to customary law. Let me mention, ill olle ,,·ord. 
everything that can enforce lily t;eutimcnts; the comlllOH 
law of fi;ngland is:t eustolllary law. 

Among the eariiel.;t, :tnHmg the fret'st, ;:1,101lg' the lllnst 

improved natiolls of the \yodd, We lilld a spel'ies 1)1' law 
pl't:vailing, whieh carried, in its bosom, intel'llal cyidpllCI' 

of consent. History, therefore, hears :t strong and ,t uni­
form testimony ill favor of this speeie~ of law. 

Let us commIt the sentiments 2 as well as the history of 
• 

the mwients. I lind a charge against them un this ~nhject 
--" that they werc not aecurate enough in their expres­
sions; because they frequently applied to laws the WLille 
of common agreements.":1 This, it is acknmdcdgc(l, ther 
do almost everywhere in their writings. 1 Ie, however. 
who accuses the ancient writers of inaccuracy in expres­
sion, ought himself to be consummately accumte. " Let. 
t.hose teach others, who themselves excel." \Vhcther the 
Baron Puffendorff ,vas entitled to he a teacher ill this 

14. Ld. Bae. iI. 
2 :\!ens, et animus, et cOllsiliulII, et sentcntia civitatis posit a est in 

Jegibus. Ut corpora. lIostra sine mente; sic civitas sine lege, suis purti­
hilS, ut nervis, ae s;mglline, I't membris, uti lion potcst. Legum Illill­

istri, magistratus; legum interpretes, judices: legum I\eniqlle ideircOo 
orones ser"i sumus, ut Iiberi esse pos:limlls. Cicero pro Clucn. c. li3. 

a Puff. 59, h. 1, c. H, H. 7. 
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particu1:u, we stay Bot to examine. It is of morc COJl~ 

. sequence to attend to the ground of his accwmtioll. 
One rea~Oll, why he urgcs their expressions to bl: ill­

accurate, is, tha.t " neither the divine positive laws, nor the 
law~ of nature ha.d their rise from the agreement of men." 
All this is, at once, admitted; but the present disquisi­
tion relates only to la\vf-> that are human. What is saill 

• 

with regard to them'? 'Vith regard to them it is said, that 
"the Grecians, as in their other politic speechcs, so in tllis 
too, had an eye to theil' own democratical govenunellts; 
in which, because the laws were made upon the proposal 
·of the magistrate, with the knowledge, :md by the COln­

mand, of the people, and so, :tS it were, in the way of hl.r­
gain oud stipnlat,ioll; they gave them thc name of ('(lye­
mLnts and agreements:' 

:r am now unsolicitous to repel the accusation: it seems, 
it was conceived to arise from 'L )'eforence, by the allcient~;, 
to their dcmocm.tical governments. Let them be c,~lll~d 

covenants, or a.greements, or bargains, or stipulations, 01' 

anything similar to ,any of those, still I am sa.tisfied; for 
·still everything mentioned, and everything similar to 
everything mentioned, impo'; consent. Here history 
-and law combine their evidence in suppm:t_flf (jiji1SeilL • 

• 

L3.w has been denominated" a general convention of the 
citizens: " such is the definition of it in the Digest: for 
the Roman law was not, in every age of Rome, the law of 
slavery. A similar mode of expression has been long used 
:in England. Magna Charta was made" by the common 
assent of all the realm." 1 

Let us listen to the judicious and excellent Hool,er: 
what he says always conveys instruction. ,. The htwful 
power of making laws to command whole politic soc~eties 
·of men, belongeth so properly unto the same entire societies, 
that for any prince or potentate of what kind soever uIJon 



• 

'earth, to exercise the same of hinu,elf, and HOt. eithel' 
express commission immediately and IH.:rson'Lll Y H','ei Ve(l 
fronl God, or else by ttuthority derived. ;tt tl}(! tir:-;t, i'rllli! 
their consent, upon whose perSOllS they impose laws, 
it is no better than mere tyrn.nny. Laws t.hey are lIot, 
therefore, which public a.pprobation hath 110t. made so." J 

.. L;tws human, of what kind soever, are aV:1ilahle by ':Oll-

.sent:' 2 • 

My Lord Shafteshury, vdlO formed his taste ana judg­
ment upon a.ncient writen; and ancient opinions. delivers 
it as his sentiment, "that no people ill :1 civil state can 
possibly he free, when tlH~y are otherwise governc(l, ilwl 
In· :mch bws as they thcmse1vc" !J;1\!C constit.uted, ~'l' to - . 

1 . I 1 ' f" " .. W llC 1 t ley nave l'CelY gIven eOllscnL ., 

This subject will receive peculiar iilm;tmt.io!l alld im­
portance, when we come to cOIlRider t.lle descript.ioll alld 
-characters of municipal l;;,w. J[ \yill not anticipate lW1C 

what will he introduced there winl muchgl'eater pwpril'iy 
and force. . 

Of law there are different kiwIs. All, however. llIay he 
arranged in two different classes. 1. Divine. 2. !Iuman 
laws. The descriptive epithets employed df'.llOtc, t JI:tL 
the former have God, t.he latter, mUll, for i,heir aut.hor. 

The la\V~ of God lIlay he Ilivided into tlle followillg' 
• specIes: 

I. That law, the book of which \'I'C arc neither ahle 
nor worthy to open. Of this law, the autho)" amI ohsel'ver 
is God. He is a law to himself. as well as to all ercate(l 
t}Jillg~. This law we may llamc the" law etcl'md." 

II, That law, which is llHtUe for angels ;i,1lI1 thc spirits 
of the just made perfect. Thi:..; may Le ealJecl tile "la\"r 
celestial." This law, and the gioriom; state for \'v"hieh 
it is adapted~ we see, at present, Lut darkly and a~; t.hrongh 
~ glass: but hereafter we shall see even as we a.re seen; 

't ....... • _ '" _ ...... .." 
• • LlUUAllr u. l. ~. lV, p. 1<1. 

• 
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and shall know even as we are known. From the wisdom 
and the goodness of the adorable Author and Preserver 
of the ullivel"1:le, we are justified in concluding, that the 
celef;tial and perfect state is governed, as all other things 
are, hy his esta.blished laws. What those laws arc, it is 
not yet given us to know; but on one truth we nwy lcly 

with sure and certain confidence -those law:,; are wise and 
good. For another truth we haye infallihle authority­
t hose laws are strictly obeyed: "' In heaven his will i~ 

dOlie." 
Hi. That law, hy which the irratiollal and ;.::mirnate 

parts of the creation are governed. The gT'O'!tt, Creator 
of all things has c8tablished general aild fixed rules, 
according to which all the phellomella of the materiQl 
universe are lll'oduccd and l'errulatell. These rules arc . .::> 

usually denomilla.ted laws of nature. The sciem:I.', whieh 
has those laws for its object, is distinguished by the nallle 
of natural philosophy. It is sometimes called, the phi­
lo!:)ophy of hody. Of this :;cience, there are numerou~ 
hr:mchcs. 

IV. That la,w, which God has made for 1ll.tll in his 
present state; that law. which is communicated to us hy 
reason and conscience, the divine monitQrs \yithin U8, 

and by the sacred oracles, the divine monitors without us. 
This law has undergone several subdivisions, and has IJeen 
known by distinct appellations, according to the different 
ways in which it has been promulgated, and the different 
objects which it respects. 

As promulgated by reason and the moral ~ense, it ha~ 
been called natural; as promulgated by the holy scriptmes, 
it has been called revealed law. 

As addressed to men, It has been denominated the law 
of nature; as addressed to political societies, it has been 
denominated the la\v of nations. 

But it should always be l'ememberc(l. that this law, 
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natul'al or revealed, made for men 01' for nations, flows 
from the same divi ne liouree: it i:-; the law of God, 

Nature,or, to speak more properly, the J\uthol' of Il:ttllr(" 
has dOlle much for us; but it is IJis gr;tciou:-; appoilltnwllt 
and will, that we should also do Illuch for om:-;eh'('s. 
What, we do, indeed, must he foulI(led Oil what. he lIas 
done; and the deficiellcie:s of our !aw:-; lIlll:-;t. lIP :-;nppJ iccl 
by the perfeetiom; of hi:-;. Human law must, rest it:-; 
authority, ultimately, UPOIl thc authority of that law, 
which is divine. 

Of that law, th~ following are maxims that no illjmy 
should be done that a la,wful engagement, voluntarily 
made, should he faithfully fulfilled. We IlOW see t.he 
"leep and the :,;olid foulluat ions of Jlllmiul law. 

It is of two species. 1. That which a polit.ical so(,ie1,Y 
makes f01' itself. This is municipal law. 2. That. which 
Lwo or more political societies make for themselve:-;. This 
is the volunbtl'y law of natiolls. 

In all these species of law the law eternal .. ·:~he la.w 
celestial the law natural ·-the divine law, as it l'cspeub, 
mell ~md nations· the human la.w9 as it also respect,,; men 
and nations ·man is deeply and intimately concerned. 
Of all these species of law, therefore, the knowledge must 
be most important to man. 

Those parts of natural philosophy, which more imme­
diately relate to the human body, are appropriated to the 
profession of physic. 

The law eternal, the law celestial, and the law divine, 
as they are disclosed Ly that revelation, which has 
brought life and immortality to light, are the more pecu­
liar objects of the profession of divInity. 

The law of nature, the law of nations, and the munici­
pal law form the objects of the profession of law. 

From this short, but plain and, I hope, just statement 
of things, we perceive a principle of connection between 
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all the learned professions; but especially between the­
two last mentioned. Far from being riva.ls or enemies, 
religion and la.w are twin sisters, fdends, and mutual 
assistants. Indeed, these two sciences run into each 
other. The divine law, as discovered by reason and the­
moral sense, forms an essential part of both. 

From this statement of things, we also perceive how 
important and dignified the profession of the law is, ·when 
traced to its sources, and viewed in its just extent. 

The immediate objcets of our attention are, the law of 
nature, the law of nations and the municipal law of the 
United States, and of the several sta~s which compose 

• 
the Union. It will 1I0t be forgotten, that the const.itu-
tiom; of the United States, and of the individual states, 
form a capit~J p<trt of their municipal law. On the two­
first of these three great heads, I shall he very general. 
On the last, especially on those p~rts of it, which compre­
hend the constitutions and public law, I shall be more -
particular and minut..e, 

-
-

-
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