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Sundl'Y Presumptions and Burdens. 

CHAPTER LXXXIX 

BOOK III. TO WHO~I EVIDEXCE MUST BE PRESENTED 
(LAW AND FACT; JUDGE AND JURY) 

G(,ll~rfli Prinripl~s. 
Admissibility of Evidence. 
:-;uffiri~nC\' of Proof. 

• 

:'\ £'gli P:l' II r~. 
l{ea.Qonable n(,55. 
Same: :'falkious Prosl'cution. 

~ 2556. 
§ 2,s.57. 
§ 2558. 
§ 2,s59. 

Facts judidally noticed; Trial by In· 

CHAPTER XC 

spertion; • :'\ul Tiel' Record; 
stitutio.!al Considerations. 
Construction of Documents. 
Criminal Intent. 
Foreign Law. 
Local Law. 

Con· 

BOOK IV.· OF WHAT PROPOSITIOXS XO EVIDENCE NEED 
BE PRESE~TED 

§ <)"6" _1> 1>. 

§ 2566. 
§ 2.167. 

§ 2568. 

§ 2569. 
§ 2570. 

§ 2571. 
§ 2.5i2. 

§257a. 
§ 2574. 

TITLB 1. - JUDICIAL XOTICE 

1. General Principles 
Theory of .Judi~ial :'\oti(·c. 
Anomalous Meanings. 
EffE'ct of Judicial :'\otict': (1) not Con
rtllsi\'e. 
Same: (2) X otice must be rel'jllested : 
Pleading a Statute. 
Same: (3) Judge may in\'estigate. 
Judicial :'\otice by the Jury's own 
Knowledge. 

I. Specific Facts Noted 
Scope "f Prinripl('. 
Laws: (I) Doml'stic StatutI's and 
Ordinanres. 
Same: (2) Foreign Law. 
Political Farts: (1) International 
Affairs; Seals of State. 

x 

§ 2575. 

§ ')·"'6 _vi . 

§ '>5-" - I I. 

§ 2578. 

§ 2579. 
§ 2580. 

§ 25~1. 
§ "5s" .. 0.,;_. 

§ 251;;3. 

Samll: (2) Domcstic Politiral Organi. 
zation: Boundaries. Capitale. etc. 
Same: (3) Domestic Officials. their 
Identity and Authority; Genuine· 
ness of Offirial Doruments. 
Same: (4) Official Acts; Elections. 
Census. Legislath'e Proceedings. etc. 
Judicial Proceedings: (1) Officer! and 
Rules of Court. 
Same: (2) Records of Proceedings. 
:'\otorious Miscellaneous Facts: (1) 
Commerce. Industry. History, Natu· 
ral Science. etc. 
Same: (2) Times and Distances. 
Same: (:I) Meaning of Words; Names 
of Intoxicating Liquors. 
Future of the Doctrine of Judicial 
Notice. 



§ 2588. 
§ 2589. 

§ 2590. 

§ 2591. 

§ 2592. 

§ 2593. 

LIST or 
LIST OF 

TOPICAL 

• 

CONTENTS 

CHAPTER XCI 

TITLE II. - JUDICIAL ADMISSIONS 

Theory of JUdicial Adrni~8ions. 
Distinction between Judicial Admis
sions. Pleadings. and Estoppels. 
Effect of Judicial Admissions: (1) 
Conclusive upon the Party making. 
Same: (2) Prohibitive of Evidence by 
the Party benefiting. 
Same. (3) Validity as 11 Wah'er of Un
constitutionality or other Illegality. 
Same: (4) EffectonSubscquentTrials. 

STATUTES CITED • • • • • • 

CASES CITED • • • • • • • • 

ISDEX • • • • • • • • • • 

• 

• 

• 

XI 

§ 2594. 

§ 2595. 

§ 2596. 

§ 2597. 

• • • 

• • • 

• • • 

Form and Tenor of the Admission: 
Who is authorized. 
Avoiding a Continuance by Judicial 
Admission: Testimony of an Absent 
Witness of the Opponent. 
Admissions of the Genuineness of a 
Document. 
Future (.f the Doctrine of Judicial 
Admisskl.B. 
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LIST OF LATEST SOURCES EXAMINED 

THE following Tables show the dates of latest sources examined, and the 
editions of legislative sources used. 

TABLE I 

Table I shows in Col. :2 the code or compilatioll of legislation used. 
Col. 3 shows the latest year-laws (session laws) examined. 
Col. 4 shows the latest official report of judicial decisions cited. For Eng

lalld and I reland, onl~' the official reports were examined. For Ca1lada, only 
the unofficial reports (Dominion Law Reports) were examined; as no table 
of parallel citations is available, the official reports are not cited in this book 
for cases reported since 1912 (the date of beginning of the D. L. n.); hence, 
the official report here shown in Col. -1 is nmcly the latest volume that had 
appeared at the time of going to press; indicating that the citations of cases 
in this work will include at least the cases down to those official numbers of 
"olumes, as weil as a few later ones. For the [. nited States, only the unofficial 
reports (National Reporter S~'stem) were i!Xamined; except for Alaska, 
Hawaii, Philippine Islands, and l>orto Hico, and for District of Columbia 
down to 1919, these not being included in the National Reporter System. 
Parallel citations of the official reports are invariably given, so far as these 
had appeared at the date of going to press. The official report shovm in 
Col. 4 is merely the latest volume cited; the cases examined come down to 
a later date in the unofficial citations (Table II). 

Col. 5 shows, by jurisdietions, the latest unofficial report examined and 
cited, for Canada, the Dominion Law Rep)rts; for the United States, 
the Xational Reporter System. 

The decisions of the Appellate (intermediate:; Courts which exist in some 
States have been cited only on interesting matters for which there is scanty 
authority; partly because their rulings are 110': final (except in Texas and 
in Oklahoma, for criminal cases), and partly because in some jurisdictions 
they are expressly made not binding as precedelts. The rulings of Federal 
District Courts have also been left unnoticed to l similar extent . 
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!.IST OF LATEST SOURCES EXA ... \UNED 

TABLE I. JUDICIAL AND LEGISLATIVE SOL"RCES USED 

Sr.\T:JTE8 

JURISDICTION 

Revision or Code Edition Used 

ENOLAND: 
Rules of Court, cd. 1922 

IRELAND: 

CANADA: 
Dam-inion Revised Stat.utes of C. 1906 
Alberta [see Northwest Territories) 

Rules of Court 1914 
British Columbia Revised Statlltes 1911 

Supreme Court Rules 1912 
Madtoba Revised Statutes 1913 

Rules of Court 1913 
New Brunswick Consolidated Statutes 1903 

Rules of Court 1W9 
N etc!o::ndland Consolidated Sta:utt~ 1916 
Northwest 'l'err.l Consc.lidated Orcinnnces 1898 
Nova Scotia Revised Statutes 1900 

Rules of the Supreme Court 1919 
Ontario Revised Statute1- 1914 

Rules of Practice and Procedure 
1913 

Prince Edward 
is/and 2 

Saskatchewan Revised Statutes 1920 
Yukon Consolidated O;dinances 1914 

UNITED STATES: 
Federal Revised Statut.)s 1878 

U. S. Code 1919 3 

Alabama Code 1907 

latest 
Annual 
l.aws 

Examined 

1921 

1921 

1921 
1921 

1921 

1921 

1921 

1921 
1904 
1921 

1921 

1920 
1921-2 
1920 

1922 to 
June 1 

1919 

REPOltTED DECISION8 

l.atest Official 
Heport Cited 

1922 K. B. 1 
1922 Ch. 1 
1922 P. to 

June 1 
1922 A. C. to 

June 1 
1921 L. R. 

Ire. 

62 Can. Sup. 
16 Alta. 

28 B. C. 

30 !\Ian. 

47 N. B. 

9 Newf. 
7 N. \V.Terr. 
53 N. S. 

490nt. 

2 P. E. 1. 
14 Snsk. 

258 U. S. 

206 Ala. 
17 Ala. App. 

~Jlte8t 1:noffi· 
cial Heport Ex· 

amined 

65 D. L. R. 
65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 

65 D. L. R. 
65 D. L. R. 
65 D. L. R. 

42 Sup. 
279 Fed. 
10 Porto 

Riro Fed. 
1 Extra-terr. 

Cas. 
91 So. 
91 So. 

1 The legislation and decisions c:i this region are now continued by those of Alberta. Saskatche
waD. and Yukon. 

J There being no Compilation h're. nnd the E\;dence Act of 1889 having codified most of the 
rules. no search was mnde for sta'<ltes prior to 1889. except that those of 1873 and 1887. dealing 
with Evidence. were collated. 

• At the time of going to press. still pending in the Senate; passed in thl' House of Represent
atives. May 16. 1921. 
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LIST OF LATEST SOURCES EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED Continued 

STATIl'TES 

JOll'SDIC71'ION 

Revision or Code Edition ti.ed 

REPORTED DECISIONS 

Latest 
Dnual Latest Official 

Heport Cited 

------------------- -, -- ----- ---'-
Alaska 
Arizona 
Arkansas 
California 

Colorado 
Columbia (Dist,) 
Connecticut 
Delaware 

Florida 
Georgia 

Hawaii 
Idaho 
Illinois 
Indiana 

Iowa 

Kansas 
Kentucky 

Louiaiana 

Maine 
Maryland 

J,f assachusetts 
Michigan 
Minnesota 
Misaissippi 

Missouri 

Montana 
Nebraska 
Net'ada 
New Hampshire 
New JerselJ 

Compiled Laws 1913 
Revised Statutes 1913 
Digest of the Statutes 1919 
Codes 1872 
General Laws ed, 1915 
Compiled Laws 1921 
Code of Law 1919 
General Statutes, Revision of 1918 
Revised Statutes 1915 

Revised General Statutes 1919 
Code 1910 
Park's Annotated Code ed. 1918 
Revised Laws 1915 
Compiletl Statu~es 1919 
Revised Statutes 1874 
Burns' Annotated Statutes 1914 

C{)de 1897 
Compiled Code 1919 
General Statutes 1915 
Civil and Criminal Codes, Car

roll's 3d ed., 1900 
Kentucky Statutes, Carroll's 5th 

cd., 1915, 1918 
Re.-ised Civil Code, ed. Marr, 

1920 
Code of Practice, ed. Garland 

and Wolff, 1900 
Annotated Revision of the Stat

utes, ed. Marl', 1915 
Revised Statutes 1916 
Annotated Code of Public Civil 

Laws, ed. Bagby, 1911, 1914 
'Jeneral Laws 1921 
Compiled Laws 1915 
General Stat.utes 1913 
Annotated Code 1906, ed. Hem

ingway, 1917 
Revised Statutes 1919 

Re.ised Codes 1921 
Revised Statutes 1921 
Revised La",,, 1912 
Public Statutes 1901 
Compiled Statutes 1910 

xv 

1921 
1921 
1921 

1921 
1921 
1921 
1921 
1921 

1921 
1921 

1921 
1921 
1921 
1921 

1921 

1921 

1922 
• 

1922 

1921 

1922 
1921 
1921 
1921 

1920 
1921 

1921 
1921 
1921 
1921 
1921 

4 Alaska 
22 Ariz. 
150 Ark. 
187 Cal. 
45 Cal. App. 
70 Colo. 
50D.C. App 
9t.i Conn. 
11 Del. Ch. 
7 Boyce • 
82 Fla. 
152 Ga. 
27 Ga. App. 
25 Haw. 
34 Ida. 
303 III. 
189 Ind. 
125 Ind. 
192 Ia. 

110 Kan. 

194 Ky. 

150 La. 

120 Me. 

139 Md. 
237 Mass. 
216 Mich .. 
150 Milln. 

279 Fed. 
206 Pac. 
240 S. W. 
206 Pac. 
206 Pac. 
206 Pac. 
279 Fed. 
116 At!. 
116 At!. 
116 Atl. 
91 So. 
III S. E. 
111 S. E. 

206 Pac. 
135 N. E. 
135 N. E. 
135 N. E. 
187 N. W. 

206 Pac. 

240 S. W. 

91 So. 

116 Atl. 

116 Atl. 
135 N. E. 
187 N. W. 
187 N. W. 

126 Miss. 91 So. 
288 Mo. 2·m S. W. 
207 Mo. App. 240 S. W. 
60 Mont. 206 Pac. 
106 Nebr. 187 N. W. 
44 Nev. 206 Pac. 
79 N. H. 116 At!. 
95 N. J. L. 116 At!. 
92 N. J. Eq. 116 Atl. 
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LIST OF LATEST SOURCES EXA.'\UNED 

TABLE 1. JUDICIAL AND LEGISLATIVE SOURCES USED Continued 

J 1JlU8DICTtON 

New Mexico 
New York 

North Carolina 
N ortlt Dakota 
Ohio 
Oklahom'J. 

Oregon 
Pe1lnsylvania 
Philippine I sl. 

Porto Rico 
Rhode Island 
South Carolina 
Sortlh Dakota 
Tennessee 
Texas 

Utah 
Vermont 
Virginia 
Washington 

West Virginia 

Wisconsin 
Wyoming 

STATUTES 

Revision or Code Edition Used 

N. 1\1. Statutes .-\nnotated Ill15 
Consolidated LUWH lll0ll 
Code of Criminal Procedure 1881 

Civil Practice Act 1920 
SUrrogate Court Act 1920 
Justice Court Act Ill20 
City Court Act lll20 
Court of Claims Act 1920 
N. Y. City :\luuicipal Court Code 

1920 
Consolidated Statutes lll19 
Compiled Laws 1913 
General Code Annotated 1921 
Compiled Statutes 1921 

Or. Laws 1920 
Digest of Statute Law 1920 
Code of Civil Procedure, ed. 1020 
Administrative Code 1917 
Ci .... il Code, cd. 1918 
Penal Code, Penal Laws, and 

General Order 58, ed. 1911 
Revised Statutes and Codes 1911 
General Laws, He\'i~ion of 1909 
Code of Laws 1922 
Revised Code 1919 
Shannon's Code 1917 
Revised Civil Statutes HIll 
Revised Criminal Statutes 1911, 

Vernon cd. 1!l1!? 
Compiled Laws III Ii 
General Laws Hl17 
Codc 1919 
Remington &. Ballinger's Anno

tated Codes and Statutes 1909 
Ho!!:g's W. Va. Code Annotated 

1914 
Statute!' Ill19 
Compiled Statutes Annotated 

1920 

• 
X\'I 

REpORTED DECt8ION~ 

1,!1test 
Annual I",test Official 

1921 
1922 

1921 
1921 
1921 
1921 

1921 
1921 

1920 to 
Apr. 

No. 
2931 

vol. 
1921 
1921 
1921 
1921 
1921 
Ill21 

1921 
1921 
1922 

1921 

1921 
1921 

1921 

Report Cited 

26 No :\1. 
233 N. Y. 
196 App. Div 

182 N. C. 
45 N. D. 
100 Oh. 
820kl. 
16 Ok!. Cr. 
102 Or. 
272 Pa. 
40 P. 1. 

28 P. R. 
43 R. I. 
116 S. C. 
44 S. D. 
145 Tenn. 
110 Tex. 

90 Tex. Cr. 
57 Utah 
93 Vt. 
130 Va. 

117 Wash. 

89 W. VI1. 
174 Wis. 

27 Wyo. 

206 Pac. 
135 N. E. 
194 N. Y. 

Suppl. 

111 S. E. 
1S7 K. W. 
135 No E. 
206 Fue. 
206 Pac. 
206 Pac. 
H6 Atl. 

116 AU. 
111 S. E. 
187 N. W. 
240 S. W. 
240 S. W. 

240 S. W. 
206 Pac. 
116 At!. 
111 S. E. 

206 Pac. 

111 S. E. 
187 N. W. 

206 Pac. 



LIST OF LATEST SOURCES EXAMIN"ED 

TABLE II 

The printing of this treatise began in August. 1922, and occupied many 
months j it was therefore desirable to set a definite point of time for the end
ing of citations (instead of insertin~ current late cases in tl:e latter portions 
of the book only), in order that those who use the book rna:; kllOW where to 
begin in examining later SOllrces appearing since its publication. The point 
of stoppage taken was therefore that \'oll1l11e of the several Xational Re
porters which ended nearest to July 1, 1922 j this ran~ed (dating by the 
weekly issues) between ~Iay, 1922, and August, 1922. The latest volumes 
of Reporters consulted were as follows: 

TABLE II. LATEST NATIONAL REPORTERS EXAMINED 
vot.tTliI!: 

Atlantic Reporter • • • • • • • • • • • • • • • • • • • • 1 ~.6 
Federal Reporter. • • • • • • • • • • • • • • • • • • • • 2ii! 
New York Supplement 1 

• • • • • • • • • • • • • • • • • • 194 
Northeastern Reporter. • • • • • • • • • • • • • • • • • • 135 
Northwestern Reporter • • • • • • • • • • • • • • • • • • 187 
Pueific Reporter • • • • • • • • • • • • • • • • • • • • • 206 
Southern Reporter • • • • • • • • • • • • • • • • • • • • 91 
Southeaster;) Reporter. • • • • • • • • • • • • • • • • • • 111 
Southwestern Reporter • • • • • • • • • • • • • • • • • • 240 
Supreme Court Heporter • • • • • • • • • • • • • • • • • • 42 

I This Series was not examined prior to Vol. 178 . 

• 
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LIST OF CHANGED SECTION NUMBERS 
IN THIS EDITION 

(Where the number given for the Second Edition is the same as that for the First, but 
is followed by others or by italic letters, the material in the or: 1inal section has bcen ex
panded into several sections.) 

1ST ED . 20 ED. 1ST ED. 20 Eo. 1ST Eo. 20 ED. 

• 
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TBUTlSJ: § 

1 
3 
2 
4 
5 
6 
6a 
7 
9 
10 
11 

• 12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
24 
26 
30-36 
38 
39 
40 
41 
42 
43 
51 
52-54 
55 
56 
57-58 
59 
60 

, 

TABLE OF CROSS-REFERENCES TO THE 
POCKET CODE OF EVIDENCE 

Code § TB&ATI8£ § Code I Tru:.\TI8£ § 

1 61 13<\ 152-153 
2 62 138-140 l.'H-155 
3 63 140-145 156 

8-11 64 146-147 157 
17-20 65 148 158-160 
27-30 66 149 163 
21-22 67 150 164 
31-34 68 151 165, 168 

68 a 152 166 
36 . 70-76 154-158 167 
37 77 160 1i2-176 

• 

38-41 78 163-164 In 
42-44 79 165 191 

45 80 161 192-194 
46-48 83 167 1!l5 

(:o(!e § 

200 
201 
202 
203 
205 
207 
208 
206 
209 
210 
211 
212 
215 

218-219 
224 

49-53 84-88 168 196-197 216,222,223 
65-70 89 169 198 228-227 
71-93 92 170 199 228 

94 !l3-99 171 200 229 
97-101 102-104 177 201 230 

102-103 105-109 178-181 202 231 
106-114 110-111 182 203 232 
115-116 112 184 204 233 

117 113 183 '70· _ v 234 
118,119 117 185-186 206 235 

120 118 187 207 236 . 
121 130-132 188-190 208 238 
122 133 191 208 a 237 
123 135 192 209-213 239 
124 136 192 a 215 219 
125 137 193 216 220 

126-130 139-142 194 218 221 
130 143-144 195 219 240 
136 148 196 220 241 
137 149 197 221 242 

131-133 15Q-150a 198 222 245 
135 151 199 223 246-249 

• 
XIX 

• 

• 



TABLE OF CROSS-REFERENCES TO POCKET CODE 

TREA.TISE , Code' TREATISE' Code § TREATISE I Code' 

224 243 293 294,665 483 362 
t)., • __ G 250 300 297 484 363 
oJ2" - 1 251 301 298 485 364 
228 252-253, 256-258 302-~03 299 486 365 
oJ<)9 -- 254-255 30·1 300 487 366 
230 259 :305 220 492-496 367 
231 261-2tl2 309-317 302 497 368-369 
232 263 ')0)1 ,,- 303 498-500 367 
233 264 324-327 304 505-506 370 
235 266 329-331 305 507 371 
237 266 3:33-338 306 508 372 
238 267 :H0-344 307 515 373 
239 268 :3-16-349 516-518 374 
240 269 351-352 309 519-524 375 
241 270 :;54 310 525-531 376 
242 271-275 357-360 311 555-556 378 
244 276 363-365 312 557-559 379 
245 277 367 314 560 380 
246 278 368 313 561 381 
247 279 369-370 314 564-566 383 
248 280 371-373 316 567 386 
249 281 375-376 316 568-569 3f.'; 
250 282 377 317 570 • Q,. .. . 

oJ-I _G 283 378 318 5il 387 
252 284 379 319 .5i6-577 3e 
253 286 382 320 5i8 391, 
254 286 383 321 5i9-580 389 
255 287 385-387 322 581 39~ 
oJ-6 _G 286 389-391 324 -S" -87 Ula-a 393 
257 286 392 326 600 J95 
258 288 39·1 327 601-620 396 
oJ-9 _G. 286 "9-

" G 328 60S 397 
260 289 3!!6-397 329 65D-653 400 
265-266 290 398-402 330 65,1 401 
oJ6" - 1 291-292 402-406 331 655 ·'02 
268-272 293 410-417 333-334 657 • '1f 412 
273 650 418 336 65S 403 
oJ-4 -I 651 4:31-432 337 659-663 404 
276 652 434 338 664 413 
277-279 654 435-436 339 665 • '"-408 ...... 0 

280 655-656 437 340-341 666 410 
. 281 664 438-440 342 667 411 

282 647-648, 653 441-449 344-349 66!! 412 
283 649 451-456 350-351 672-674 414, 1416 
284 667 457-458 352-353 675 1417 
285-290 658-661,664 45!!-46.j 354-357 677 1418 
291 , 662-663 475-480 360-361 679 1419 

"'-X 



TABLE OF CROSS-REFEREXCES TO POCKET CODE 

TREATISE § Code f TREATISE I Code f TRE.\TISE: f COde f 

681 1420 780 467 !JOI 606 
682 1421-1423 781 468 902-907 607 
687 408 782 467-472 907-908 608 
688 409 783 473 !J0!l-913 509-611 
689 416 784 474 !)14-915 612 
690 408 785 475 !J16 513-614 
691-692 417 786-788 455-469 u17-918 616 
6!J3 418 789 479 920-921 618 
694-697 419 i90-792 480 922-926 519-520 
699-707 420 793 481 927-929 621 

• 709 420 bia 794 482 930 522 
711-713 422 "1)-I. v 483 931 623 
714 423 796-797 484 932 524 
715 424 799 488 933 526 
716 425 SOO-SOl 489 934 526 
725 427 SfJ2 490 935 527 
726-729 428 803 491 936-937 528 
730 429 804 492 939-940 529 
734 431 S05 494-495 !l43 532 
738-739 442 811 496--497 944 533 
744 431,443 815 700 946 534 
745 432 821 701 948 535 
746 433 822 702 949 536 

• 747 434 824 703 950-952 537-538 
748 435 8'>-_v 704 !J-'" . vo 539 
749 436 826 706 !J56 540 
750 437 827-830 706 957-959 541 
751 438 832 707 960-962 542-543 
752 • 439 833 708 963 544 
753 440 834 709 964 546 
754 441 835-836 710 966 546 
758 444 837 711 967 547 
759 446 83S 712 968 546 
760 447 840 713 969 548 
761 448 841 714,716 977-978 549 
762 449 842-8.')2 716-720 979 550 
763 460 853-8.').'; 721 980 561, 555 
764 451 856-859 722 981 652 
766 464 860 723 982 553. 556 
767 461,476 861 724-727 983 564 
769-770 462 862 728 984 564 
771-772 463 874-881 600 986-987 550-666 
773 464 884-888 601 988 567 
774 465 8S9-892 602 989 568 
775 465 89·1 603 990 565 
776 462 S96-899 604 991-996 561-564 
777-779 466 900 505 1000-1002 567 

• 
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'fAilLE OF CROS::;-REFERENCES TO POCKET CODE 

TREATISE f Code I TREATISE f Code I T"':ATIS£ i Code § 

1003 568 1081 689-691 11 S:l 750 
1004 569 1082 692-693 II~;) 751-753 
1005 570 1083 694 11 SG 764 
1006 672 10.'14 696 1187 767 
1007 571 1085 696 118'.1 768 
100S-1015 673 IOS6 697-698 11UO 766 
1017-1010 674 1100 696 11m 767 
1020 576 11 ()'1 696 IH12 766 
1021 676 110.") 697 11 !I:J 769 
1022 677 1106 698 ll!H 760 
1023 678 1107 699-600 110;) 7&1 
1025-1028 679 1108 601 1 JUG-1107 762 
102!1 681 1100 602 11 OS 763 
1030-1034 682 1111 604-606 11 !}!I 764 
1m;; 683 1112 606. 607 I:.!O() 766 
lO:lG 684. 691 1116 608 120l 766 
1037 686 1117 609 1202-1203 767 
1038 678 III !I 611 1201 770 
lWO 686 1122-112·1 612 . 120;; 768 
1041 687 112;; 613 120G-1207 771 
IQ.12 588 112G 616 I"OS - , 769 
HH:l 689-690 1127 616 12W 772 
1044-1Q.15 691 1121'. 617 1210 773 
1()'IS 630 112~1 618 1211 774 
lQ.19 631-632 11aO 619 1212 776 
1051 633 lI:n 443.614 I') 1" - " 776 
10,"';1 634 11:14 622 12 }.l 777 
1055 640 11 ,,-,)i) 623-624 1215-1217 778 
1057 636 11:16 623 1211H221 779 
1058 637 1137-1138 626 1 "".~ --, 780 
1O.'i0 638 1130 t26 1224-1227 781 
1000 641 1141 626 1230 782 
1061-1062 642-646 1142 627 1232 783 
1063 680 1144 628 1233 784-786 
1064 681 115!H 156 730 1234 786-789 
l00.'i 682 1157-1158 731 1235 790 
10611 683 1150 732 12:36-1240 791 
1067 684 1162 734 1241 792 
IOG9-10iO 667 1163 735-736 1242 793 
lOil 6&6. 668 1164 737 12·1:1 794-796 
lOi2 668.670 1165 738 12·14 796-797 
1073 671.673 llGS 739 124;; 798 
107·1 676,676 lli'l-l1i2 746 1246-1247 799 
lOi5 677 117:l 746 12-18 800 
1076 686 1178 747 124!H2W 801 
1077-1070 687 1181 748 1""')-1"54 _a_ ... 806 
1080 688 1182 749 1255-125i 807-810 

.. 
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TABLE OF CIWSS-HEFEREXCES TO POCKET CODE 

TR£UI"" f Cod~ § TnEAT,"E f Cod~ t 
I 

TREATISE f Code I 

1258 811 1:l:m 897 1448 96~ 

125!)-1263 812-818 1:l44 900 1450 963 

1265 820. 826 134iH:346 901 1451 964 

1267 821. 826 1348 900 1455 966 

1268 822. 826 1349 902 1456 967 

1269 827 1350 903 1457 966, 968 

1270 828 1:351 904 145S-145!) 969 

1271 829 1352 906 1460 970 

1273 831 1353-1355 $'6 1461 972 

1274-1275 832-836 1356 907 1·163-1465 973-974 

1277-1280 823 1360-1362 910, 912 1466 975 

1281 824 1365 911 l46!) 977 

1285 860 1371 913 14',"1 976 

1289 861 1373-1:376 914-916 147:' 978 

12!)0 862 1378-1382 916 1476 971 

1291 866 1383 917 1480 980 

1292 S63 1384 918 1481 981-982 

1293 864 1:386-1388 919-920 1482 980 

1294 867 1:389 921 1483-1484 983 

1295 868 1:l!)0 922-923 1485 984 

1296 869 1:391 924 J.lSIJ 984-986 

12!)7 860 1392 926-926 1487 987 

1298 861 1393-1:394 927 1488 1069 

129!) 862-863 1:l!)5 928 1489 988 

1300 864 1;)!)6-1398 929 1490 991 

1301 866 1402 930, 939 14!)1 989 

1302 866 1403 931 1492 990 

1303 866 1404 932 1493 994 

1304 868 140.) 933-934 1495 992 

1305 867 1406 936 1495-1497 997 

1300 884 1407 936-937 1500-1502 996 

130S-13lO 869 J.lOS-14lD 938 ISO:! 996 

1311 870-871 1·11·1 940 150.) 1000 

1312 872 1415 941 1.511-1512 886 

1313 873 1416 942-944 151a 887 

1314 874 J.l17 946 1514 1001 

1315 875-876 1420 960 1517 1002 

1316 877 1424 960 Li21 1003 

1317 878 1431-1433 962 1523 1006 

1318 879 1434 963 1""4 ;)- 1006 

1319 880 1435 962 1525 1007 

1320 881 1438-1441 964 1526 1008 

1321 885 IH2 966 1328 1011 

1326-1329 890 892 144:3 966 1530 1012-1016 

1330 893 1445 967-969 1531 1009 

1331 894 1446 960 15.'32 1016 

1335-1338 896 IH7 961 1536-1537 1018 
... 
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TABLE OF CROSS-REFERENCES TO rOCKET CODE 

TRU TIel: , Code f TREATI81: I Code I TREATISE t Code I 

1538 1019 Hi:l3 1092-1096 li02 i180 
1539 1020 1633 a 1094 )iOa 1181 
15-10-154a 1021 1635 1097 lilH 1182 
15-17 1022 1637 1098 1705 1183 
15-18 1023 1639 1100 li06 1180 
1550 1024 1640 1101 li09 1186 
1551 1026 1641 1102 lilO 1187-1191 
1--" at) ... 1026 1642-1644 1103-1106 1712-1713 1196-1198 
155·1 1029--1030 1645 1106 1 iJ.1 1200 
1555 1028 164i 1107 lilS 1201 
1556 1027 1&18-1651 1110 1 il9-1 i20 1202 
1557 1031 Hi5::! 1111 li21 1206 
}'55S 1032 1653 1112-1116 1-"" 1_- 1203-1204 
15t34 1036 Hi--vi) 1116 1-"- 1-"6 I_t>- I .. 1207-1208 
1-6-a a 1036 1657 1117 1-')-I _I 1209 
1566-1567 1037 1658 1118 li28 1210 
156S 1038 1659 1119 li29 1211 
15iO 1039 Hi60 1120 li:>o 1212 
15i3 1040-1043 1661 1121-1123 li32 1213-1217 
15i6 1045-1047 1662 1124-1125 li34 1218 
1580 1050 16&1 113()-1132 1 i:j.5 1219 
1582 10511 1665 1133 1 i:16 1220 
1584 1060 IG66 1136 l-r ,. I 1221 
1585 1056 166i 1137 li3S 1222-1223 
1586-1587 1054 1668 1138 1 i-IO 1224 
158S 1055, 1058 lIi69 1139 li47-li49 123()-1232 
1591 1059 16iO 1130 1750 1233-1235 
1592 1060 16il 1141-1142 1--1 ,;) 1236 
1597 1062-1063 1674 1144-1145 17,j5 1237 
159S 1064 1675 1146 17flO-li61 1238 
1;")!)ll 1065 1676 1148 1702 1239 
1602 1060; 1t1i6 !l 1147 1 ifk') 1240 
160.1 1067-1068 Hi76 b 1149 liiO 1242-1244 
1605 1069 167i 1152-1154 lii2-1716 1245 
1610 1071 HiiS 1155-1156 liii 1248 
1612 1072 H'-(I l/. 1158 lii8 1248 
1614 1073 16S0 1145.1152 li7!) 1249 
1615 1074 IGBI 1145, 1152, 1160 li81 1250 
1616 1075 1682 1161-1162 1782 1251 
1617 1076 168:3 1163 li83 1252 
161E 1077 1684 1164. 1181 1784 1254 
1620 1078-1080 1690 1170 li86 1260 
1621 1081-1083 1694 1171 1788 1255 
1623 1085 16117 1173 1iS9 1256 
1624 1086 169S 1174 li\lO 1257 
1625 1087 1699 1175 litH 1258 
1631':'1632 1090 1700 1117 I li92 

• 
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TABLE OF CROSS-HEFEREXCES TO POCKET CODE 

TREATISE I Code I I TUEnl",: § Code I TREATIse I Code I 

1800 1266 1878-ISSO 1367 2009 1484 
1801 1267 1882 1369-1371 2010 1485 
1802 1268 IS83 1372, 1375 2011 1482 
1803 1269 1884 1373-1374 2012 1481 
1805 1270 1885-1890 1376 2013 1483 
1806 1271-1272 1892-1894 1378 2014-2015 1487 
1807 1273-1275 1896 1379 2016 1488-1490 , 

1800 1277-1278 1897 1380 2018 1484 
1810 1280-1282 1898-1900 1381 2019 1485 
1816 1286 1904 1383-1384, 1390-1391 2020 1483 
1817 1286-1288 1906 1400 2021 1483 
1818 1295-1297 1!l07 1401 2023-2027 1491 
1819 1298-1301 I !lOS 1401-1403 2034 1600 
1820 1291-1293 I!lOn 1404 2037-2039 1603 
1821 1289, 1294 1!l1O 14-06 2041-2043 1604-1605 
1822 1290 1911 1406 2044 1606 
1824 1286 1(11S 1410 2046 1528 
1827-1828 1302-1307 1!l!!3 1413-1415 ')04~ 

- I 1507 
1831 1310 1(124 1411-1412 2048 1609 
1832 1311 1 n::w 1424-1426 2050 1510 
1834-18:'36 1312 1 !l:;.t -1 !J38 1430-1434 2051 1511-1512 
18:J7-1838 1314 1 !J,1O-1 (lH 1435-1438 2052 1513 
1839 1315 I!lHi-l!l4i 1440-1443 2054 lli14 
1840 1316-1317 1 (l·!!H !l5I 1445 2056-2060 1616 
1841 1318-1320 1!l.i2 1446 2061-2062 1520 
1842 1321 1 !l,,);l 1447-1449 20113 1621, 398 
18,15-184i 1325 1()54 1450 2065 1622 
1849 1326 1!l5':; 1461 2066 1623-1626 
18.'iO-1S51 1327-1329 H),i6 1452 2067-2069 1529 
1852-185:J 1330 1957 1453 2070-2071 1530 
IBM 1328-1330 1958 1454 2072 1631 
1855 1330 195fH960 1455 2073 1532-1533 
1856-1856 e 1332-1334 1 !162 1457 20i8 1634 
IS,j{i d 1341 l!lfi:) -1968 1458 2079 1535 
1 S,,)!l-1 S5l) c 1335-1336 Hlf)!H972 1459 2081 1536 
IS,i() f 1342 1!l74 1461 2082-2084 1637 
1861 1345 1!J~' • ,'J 1462 2085 1638-1541 
1862 1339 /.1!l76 1463 21).S6 1542 
1863 1344 1464 2088 1543 1!l77 
1866 1352 H1S3 1468-1469 2089 154.4 
1867 1350-1351 Hl84 1470 2093 154.5 
1869-1870 1353-1358 1985 1471 2094 1547 
lSi! 1360 U)9i-2000 1475-1480 2097 1549-1550, 1552 
18i2 1362-1364 2004 1479 2098 1551 
1873 1361 2000 1476-1477 209!J-2100 1553-1559 
1874-1875 1366 2007 1478 2102 1561-1562 
1876-1877 1367 200s 1480 2103 1563 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

TREATISE f Code § TnEATISE I O:>de § TnEATIdl: § Code I 
2104 1666 2180 1662 ""j9 --, 1734 
2105-2107 1666 2182 1654 225!J a 1736 
2108 1668 2183-2184 1656 2260-2261 1736 
2109 1669-1570 2185 1666 2263 1737 
2110 1671-1673 21!Jl 1670 2264 1738 
2113 1675 2192 1660 ""6--- " 1739 
2115 1676 2193-2104 1662 2268 1740-1741 
2116 1678 2195 1671 2269 1742 
2117 1679 2196 1673-1675 2270 1743-1744 
2118 1681 21!J7 1672 ,,1)-1 _.1 1746 
2119 1680 2199 1663-1666 21)-1) _I. 1746-1747 
2120 1682 2200 1667-1669 ""-3 __ I 1748 
2121-2123 1683-1686 2201 1680 24)--.," 1760 
2124 1687-1688 2202 1681 2276-2277 1761-1762 
2125 1689 2203 1682 2279-2280 1763 
2128 1691 2204 1685 2281 1764 
2129 1692 2205 1686 2282 1766 
2130 1695 2206 2283 1764 
2131 1696 2207 1692 4)1)8--- " 1760 
2132-2133 1597-1603, 1605 2210 1694 2286 1762 
2135 1604 2211 1695 2287 1763 
2137 1608 2212 1696-1697 2292 1766 
2138 1609·"1610 2213 1699 2294 1767 
2139 1611 2214 1700 22!J6 1768-1769 
2140 1612 2215 1701 22!J7 1770 
2141 1613 2217-2218 1702 22!J8 1771 
2143 1614-1616 221!J 1703 2300 1774 
2144 1617 2220 1704 2301 1775 
2145 1618 2221 1'/06 1)"01) _.) - 1776 
2148 1620 2223 1707 2303 1777 
2150 1620-1621 2228 1710 2304 1778 
2151 1622-1623 1)1)30-1)"31 __ __t 1711 2306 1780 
2152 1624 2232-2233 1713-1714 2307 1781 
2153 1626 2234 1715 2308 1782, 1784-1786 
2154 1626 2235 1716 230!J 1783 
2155 1694 2236 1717 2310 1786 
2156 1627 223i 1712 2311 1787-1789 
2158-2159 1630-1631 2239 1723 2312 1790-1792 
2161 1633-1634 2240 1721-1722 2313 1793 
2163 1638 2241 1724 2:l14 1794 
2164 1639 2242 1725 2315 1796 
2165 1640 2243 1726 2317 1796 
2166 1641 22,15 1719-1720 2318-2319 1786, 1797 
2167 1642 4)4)-1 __ " 1730 '13"1 -, - 1799-1800 
2168 1635-1637 4)1)-<) ..... a ... 1731 2322 1801 
2169 1643 C')9 54-t) . ..,:"' .... __ __t)1 1732 2323 1802 
2175 1650 2258 1733 2324 1803 

" 
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TABLE OJ!' CROSS-REFEREXCES TO POCKET CODE 

TREA'l18!: f Code § TREATISE § Code § TIIEUI8E § Codet 

1)3"-~ -" 1804-1806 2·1:30 1921 250ti 2059 
• 2326 1804 2431 1922-1925 2507 • 2060 • · 

2327 1805,1808 f)43') - , - 1927-1928 250S 2061 
• • 2328-2329 1R07 2·133 1929 2509 2062 
• 
· , 2334 1812 2·134 1930 2510 2063 

2336 1813-1815 2435 1931 2511 2064 
2337 1816 2436 1932 2512-2513 2066 
2338 1817 2437 1933 2514 2065 
2339 1819 2438 1934 2515-2516 2067 
234CJ 1822-1823 2·139 1936 2517-2518 2068 
2341 1820-1821 2440 1937 2519-2525 2069-2079 
2346 1825, 1947 2441 1938 2527 2080 
2348-2356 1947 2442 1935 2528 2081 
2361 1830, 1832 2443-2445 1934 a f)-f)9 _0_ 2082 
2362-2363 1834-1836 24·16 1939 2530 ~O83 

2368-2373 1850 2447 1941 2531-2532 2084-2086 
2374 1833 2·150 1946 2533 2087 
1)3"-- '" 1837-1840 2·151-2452 1944-1955 2534 2088 
2378-2379 1842-1849 2·154-2456 1950 f)-3-.. .J a 2089 
2380 1855 2458 1953-1954 1)-~6 .,1.) 2091-2092 
2381 1856 2·159 1955 2537 2093 
2382 1857 2460 1958-1960 2538 2094 
2383 1858 2·1G1-2463 1961 2539 2095 
2384 1859 246-1 1962-1965 2549 2100 
2385 1860 2·lti5 1966-1969 1)- -0 -"" 2101-2103 
2386 1861-1862 2466-2467 1970-1972, 1977 2552 2104-2106 
2387 1863 2470 1975 2553-2554 2107-2109 
2388 1864-1865 24i1 1976 2;;56 2110-2112 
2389-2390 1866 1)4-1) 

- I~ 1978 ,,- --.i);) i 2113-2114 
2391 1867 2473 1979-1980 2;:';:'3 2115 
2395 1870 2474 1981 25;j!) 2116 
2400-2401 1871-1874 2·175 1982 f)-6-_\.1 :J 2120, 2180 
2404 18'17 f)·r6 "'--.. • -_. I J 1983-1984 1)-6-_i! I 2121-2123 
2406 1878-1881 2433-2484 1990-1992 2568 2124 
2407 1882 2485-2487 1994-1998 2569 2125-2126 
2408-2409 1883-1892 2486 2035 f)--O .0, 2127 
2410 1893 2488-249·' 1999-2003 2571 2130 
2411 1894 24g0 2012-2013 2572 2131 
2413 1895 2·1G;~ 2014 ,,--."} .. v") 2132 
2414 1896 2495 2006-2009 ')~-4 1)--7 _,)1 -_::JI 2133 
2415 1897-1898 24!)6 2010, 2015-2019 t)!'" -8 o):--ft _a,. -_,')/, 2134 
2416 1899-1905 2497 2022-2026 2;)SO-:;;>82 2185 
2417-2418 1906 2498 2027-2031 I)-SS-I)589 _.J _ 2140 
2419 1907 1)-00 _0 2041-~043 25DO 2141,2145 
2420 1908-1910 2501 2045 2591 2143 
2421 1911-1912 I)-Of) -" - 2046 1)-91) _.1 _ 2144 
2423 1913 2503 2047 2593 2146 
2425 1915 2504 2048-2054 2504 2148-2150 
2427 1917 2505 2055-2058 2596 1699 
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1. TABULAR ANALYSIS OF TOPICS 

BOOK 1. ADMISSIBILITY OF EVIDEXCE. 

b;TRODUCTORY: THEORY AXD PROCEDURE. 

1. RULES OF R~~LEv'\NCY. 

II. RULES OF AUXILIARY PROBATIVE POLICY. 

III. RULES OF EXTRI~SIC POLICY. 

IV. PAROL EVIDE~CE RUI.ES. 

[SCI.' Table B, for further analysis.] 

BOOK II. By WnoM EVIDE~CE IS PRESENTED. 

I. BUHDEX OF PROOf', A~D PHESL'MPTIONS. 

GE~ERAL PnDiCIPLES. 

II. BURDEXS AND PHESUMPTIO~S IN 

SPECIFIC ISSUES. 

BOOK III. To 'WHml EVIDENCE IS PRESENTED. 

I. JUDGE. 

II. JUHY. 

BOOK IY. PHOPOSITIOXS NEEDING No EVIDENCE. 

I. JUDICIAL NOTICE. 

II. JUDICIAL ADMISSIONS. 

• 

• 

TxxY'viii 

• 

• 

-



TABLES 

2. TABULAR ANALYSIS OF BOOK I (ADMISSIBILITY) , 

PART 1. RULES OF HELEVANCY 

I 
1. CirclImstant'ial Evidence II. Testimoni~l Eridnlce 

I. 

• 

-~---------------

1. of Human Act 1. Qualifications 
II. Impeachment 
III. Rehabilitation 
IV. Admissions 

II. of Human Quality, etc. 
III. of Inanimate Fact 

[See Table S] [Sec Table 4] 

111. Autoptic Profercnce 

PART II. RULES OF AUXILIARY PROBATIVE POLICY 
I 

Prefe:ential 
I 

II. Allalytic III. Prophylactic 
I. 

II. 

• 

Documentary 
Originals 

Attesting Wit-
~ess, etc. 

1. 
') -. 

Hearsa~' 

Cross-Examination 
Confrontation 

I. Oath 
II. Perjury-Penalty 
III. Publicity 
IV. Sequestration 
V. Discover\, ----------------------- . 

IV. SimplfEatire 
I. Order of Evidence 
II. Sundries 
III. Opinion 

1. 
II. 
III. 
IV. 

I 
V. Synthetic 
1\0. of Witnesses 
Kind of 'Witness 
Verbal Completeness 
Authentication 

PART III. RULES OF EXTRINSIC POUCy 
I 

, . I 
I. Absolute ExclUSIOn II. Optional Exclusioll (Pril'ilege) 

I 
I I , 

T. Testimonial II. Prh'ileges of III. Privileges 
of Silence 

I 
I. Enaction 

Dut~· ?\ on-A ttendancl' 
I 

I 
A. Topics 

I 
B. COl11municatioTls . , 

1. Sundry 
2. Ante-Marital 
3. Self-Criminating 

1. Sundries 5. Informers; 
2. Attorney Officials 
3. Marital 6. Physician 
4. Jurors i. Priest 

P.\RT IV. PAROL EVIDENCE RULES 

I 
, . 

II. IntegratIOn 
, 

III. Formalities IV. 
I . 

Interpretation 

• 
XXIX 
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". TABl~LAR A~ALYSIS OF BOOK I. PAHT fI (('O;\(,Lr~IO;\) 

AX]) PAHT II1 (~§ lSfi4-2:~!lfi) * 

PART IT. Rt"I,ES OF ~\rXILI:\RY PHOIL\TIVE POLICY 
• 

I 

«'O);CIXSIO~) (~~ 1~n4-2lti!l) 
• 

TITLE IV. SntPLlnCATIYE Ruu:s 
I 

I 

= 

I 
(1) Ort/a of Prl'ltt'nting Rl'idnlcc 

" 
(II) SUlldry Ilul"s (II J) 0 pi n i071 Rule 

-'----<----''--_._-, 

cxcluding lI'itllf8S/".y 

A. Stage:; for the B. Stages for the 1. Excessive 1. General 6. State of " 
Case 

1. Putting in 
the Case 

2. Cnse Closed 

Witness Number 
1. Original Call 2. Judge 

a. Direct Ex- 3. Juror 
amination 4. Counsel 

b. Cross-examination 
t c. He-clirect, etc. 

2. Recall 
TITLE V. SYNTHETIC HCLES 

I 

Principle Mind 
2. Sanity 7. Sundries 
a. Value 8. Charac-
4. Insurance ter 

Risk 9. Hand-
5. Care. '\Titing 

Sufety, etc. 

(1) RlequiTed Numbers (II) Rl"qllliT!'(I.1\illd.~ ([II) JTcTbul Completc- (IV) A~tht>1!-
of W·itllC8S!,.~ ()f JJ' itIllW.~f".~ ~1!,8S tiratiOIl oj 

Docu11lrnts 
1. B.v Age 
2. Bv Con-• 

1. Treason. Perjury 
2. 'Vilis, Chancery 

1. E~'e-Witness!':> 
of Crime 

r I. Compulsory 
, a. Oral 'Ltterances 

3. Divorce tents 

j 4. Accomplice 
- Tl t . " ,rr~eeu rlx. etc. 

2. Corpus Delicti 
iI. :\Iarriage 
4. :Medical Expert,; 

fl. Writings 
• :2. Optional 
I fa. Sundries 

3. By Cus
tody 

l4. By Seal . I;. ('u!lfessions : '\. fl. Chancery 
• • -! I. :-;111 :clrics l Answer 

, 

d.RT Ill. Rl:rLES OF F.XTR!~SIC POLICY (*~ 21i5-2:m6) 
• • 

TITLE 1. Rn.ES OF :\B:-iI)LCTE ExcLrsIOx 
1 

I . 
(1) Indccl'lH'II'S. I'll'. 

1 
(l/) El·id/"1lC'(' Illegally Obtnined 

TITLE II. Ht:LES OF CO~DITIOX.\I. EXCLt:SIOX (PRl\'ILEGE) 
I 

• 
I 1 ill... Testimonial Duly ill (II) Pri pil'"gr' I~f 

S () 11-Il/tC n d nil ('(' 

(1 II) l'ril·ilt'!/I·.v of Silrnce 
gl'licTul 

1. Testimony, Pre- 1. Subpoena 
mises, Chattels. etc. 2. Imh'mnit:; 

2. Prh'ileged Exceptions 3. Ability to 
3. Jurisdictional Powers Attend 

of Compulsion 

1 
. . 

I 
A. Topics B. 

I 
Communications 

r 1. [rre\e\'anries 
2. Title-Deeds 
:t Trade-Secrets 
4. Religious Belief 
5. Votes 
G. Infamy 
i. Party-Opponent 
8. Spouses 
9. Self-Crimination 

1. Su ndries 
2. Attorney 
a. Spollses 
4 .• Turors 

" 

fl. Informers 
G .. Compulso

ry Reports 
i. Officials 
S. Physician 

• 
fl. Priest 

• For TabulEU' Anruysis of Book I. Part II. Title~ I-III, st'e Tahle iJ. prefixed to Vois. II and III. 
xxx 
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BVIDENCE 
IX 

rrl{IALS AT CO:NI~ION I-lA'V 

BOOK I (continued): ReLE::; OF ADMISSIBILITY 

PART III (continued): RL'LES OF EXTRIKSIC POLICY 

TITLE II, SUB-n'rLE III (continued): TESTBIOXIAL PRIYILEG E 

TOPIC B: PRl\'ILEGED CO~I:\l(jXICATIOX:; 

SUB·ToPIC I: CO:-."FIDEXTL\L cml~IUXIC'-\'TIOXS 1:-." GE:-."ERAL 

CHAPTER r.xxIX. 

§ 2:385. General Principle of I'ri\'i!e:,:p,l 
Communications. 

§ 2286. Sundry Confidential Communi-

cations not Privileged: C\erk;<, Trust('i'~, 
Ihnkers. Journalists. etr. 

§ 22Si. :;amc: Tclegmms. 

§ 2285. General Principle of Privileged Communications. Looking back 
at the principle of Pridlege, as an exception to the general liability of e\'eQ' 
person to give testimony upon all facts inquired of in a court of justice, and 
having in view that preponderance of extrinsic polic~' whieh alone ('an justif~' 
the recognition of any su('h l'xecptioll (allte, §§ 2102, 2197), four fundamen
tal conditions may he predicated as 11!:ecssary to the cstabli,;hmcnt of a prid
lege against the disclosure of conununieations between persons standing in a 
gi\'en relation: 1 

(1) The communications must originate ill a confidence that they will not 
he disclosed; 

(2) This element of cOIl/idt'lltialif!/lI/l/si be essential to the fujI and satisfac
tor~' maintenance of the relation between the parties; 

(3) The relatioll must he olle whieh in the opinion of the community ought 
to be sedulouslr JONtcred; alllI 

§ 228!i. 1 1851. Wil,,'Tum. V. C,. in Russell 
~. Jac~on. !) Hare as •• 391 ("The roll' whic,h 
protects from disrlosure confidential "0111-

munications hetween solicitor and cli,·nt. <I,Jl'S 
.lOt rest simply upon the confidenc" r£'iJo,;er] 
hy the client in the ~olidtor, for there is no 

I fuch rule in other ('ascs in which at least equal 
• 

the collateral incom·enience. which would 
e/lSU" if no sueh ('onfiul'nl'f! WHe reposed. 
would preponderate onr the direct mifchicf 
I,roduced by a chance of the failure of justic'e 
rl'~u\ting from the exclusion of evidence ") ; 
ISGO. Appleton 011 E\·idpnce. 167 (" The pre~
('n'ation of confiden~" may be right; thnt 
will dl'pcnd on the confidp.nce to be encour
lI~ed. and, h('inl; encouraged. to be preserved 
inviolate. The confidence shOUld be thnt 
1 .. 'tweeD thos ... in the ri~ht, between those 
sl'"killg no "Tong and \;olnting no right. a 
""nfirlcnce compatible with the elld~ of jus· 
tice; lIone other"). 

I confidence is reposc·e!; ... it secms to r('~t. 
not upon the confidence itself. hut upon the 

1 necessity of curr);n~ it Ollt "); 1814, l'hil
'.lipps on E\;dencc. l:l4 (" The clCpl'!lieney of 
ltllis rule [of uttOTII!'Y and clkntJ lIIU,t d"I)(>I,,1 
>not on the impropriety of violating th" .'nrl
! i'\ence reposl~l. hut on a consiueration that 

VOL. V. 1 1 

• 



§ 228i PRIVILEGED COl\l:\n;~ICA'l'IOXS [eUA1'. L.."XXIX 

(4) The injury that would inure to the relation b:-' the disclosure of the 
communil'ati()l1~ IllU~t ht' {/rentcr than the barzrfit thereb:-' gained for the correct 
disposal of Iitigati()n.~ 

These four conditions being present, a privilege should be recognized; and 
not otherwise. That they are present in most of the recognized privileges is 
plain enough; ancl the absence of one or more of them serves to explain 
why ccrtain pridleges ha\'e failcd to obtain the recognition sometimes de
manded for them. In thc privilege for communications between Attorne:-' 
and Client, for example, all four are present; and the doubt which Benthalll 
has raised as to the policy of that privilege fixes upon the only condition 
therein open to dispute, namely, the fourth. In the privilege for commu
nications between Husband and Wife, all four conditions are again present; 
and the chief variance of judicial opinion in defining the privilege (i. e. in 
holding, as some do, that the protection extends to all communications, 
or, as others do, to ('Qnfidential communications only) is due to a qucstion 
as to the fulfilment of the first condition. In the privileges for communi
cations between Jurors and between Informer and Government, the four 
conditions are cl<~arl:-' present. In the privilege (denied at common law) for 
communications between Physician and Patient, the fallacy of recognizing 
it lics in thc incorrect assumption that the second ancl fourth conditions are 
gcncrall:-' prcsent. In the pridlege (also denied at common law) for com
munications bctween Priest and Pcnitent, the objection to its recognition has 
probably luin in a tacit denial of thc third condition. In the privilcge (some
times urged) for communications sent by telegraph, the reluctance to recognize 
it has apparently been due to a perccption that no one of the four conditions is 
thoroughly fulfilled., , These four conditions mllst ser\'c as the foundation of 
policy for determining all suc:h privileges, whethcr daimed or establishcd. 

§ 2286. Sundry Confidential Commnnications not privileged; Clerks, Trus
tees, etc. In general, thcn, thc mere fact that a communication was made -in 
expre.~s confidence, or in the implied confidence of a c01lfidential relation, does not 
create a privilege. This rule is not qucstioncd to-day,l Xo pledge of privac:-', 
nor oath of secrecr,2 can avail against demand for the truth in a court of justicc: 

2 Cited with approml in O'TooI~ ~. Ohio 
G. F. Ius. Co .• 159 :-otich. 187. 123 N. W. 705. 

§ 2286. I With thc following cases should 
be compared those cited ante, U 2211-2215, 
iuvohing disclosures of secret topics. irre
spective of commuTlicalio.,.,: Enu. l!Hl, 
Berkeley Peerage Trial, Sherwood's Abstract, 
41 (g('ncral principle); 1838. Greenlaw r. 
King. 1 Bea,·. 137. 145 ("persons in the most 
closely confidential relation are hound to dis
close communication~ made to them "); 1867. 
Hopkinson ~. Burghlcy, L. R. 2 Ch. App. 447 
(letter to defendant. with confidential COID

munication from a third person. held not pri,i
legl'd); 1881, Jesse!. M. P.., in Wheckr r. I.e 
Marchant, L. R. 17 Ch. D. 675, 681 (general 

2 

principle); U. S. 1897. Cox r. l\IontagUt'. 24 
C. C. A. 364. 78 Fed. S45 (gl'neral principle) ; 
WOO. Rogers r. Rtate. !>8 Miss. 38, 40 So. 7 H 
(good opinion by CuIhoun.J.; a"solemn prorlli~e 
of secrecy" as to th~ name of n person returni ng 
Btolen goods. held not to give a privilegl'). 

2 Eng. lR34. R. r. Shaw. 6 C. &: P. 373 (com
munication under oath of secrl'c" to a fellow-• 
prisoner in jail); IB36. R.~. Thomas. 7 C. &: P. 
346 (confl'ssion Ulldt·r a promise of secrecy); 
U. S. ll>O~, OWl'ns r. Frank, 7 Wyo. 457, 5a 
Pac. 282 (communication made in confidence 
between members of the :,>Iasonic ordl'r). 

The rule that a confession obtained by fraud 
is nevertheless ndmissible (ante, § 841) ulsl) 
illustrates the principle. 

• • 

" 
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ISSS, Pnfllf'lJ CommilJ"i<Jn'., Proceedinga, 103d day. Times' He/>. pt. 28, Pl'. IV fT.; :\lr. 
John ()'{!oI!lUJr, :\1. P., on<:e 1111 lI!'tive Fenian. was t1l1dl'r exulllination as to his transac
tions in lSi!) with various persons concerned in the Fenian hrotlll'rhood; ill refusing to 
speak UpOII those matters. he suid in explllnation: .. I may lIS well tell you that I do not 
intend to admit to you who were aswcillted with me ill these trnnslIl'tions. I was bound 
to these peoplt! by lin obligation that they IIceepted in good faith. allli I am 1I0t goillg to 
betray them." ... ('ollll .. ycl: "Did you St'C Devoy at the end of ISiS or the bcgillnillg of 
18i9?" H'il1ltw.y: •. I l1Iust dedine to IIl1swer." ('ounlJel: .. I suhmit. my lord, that I 
have a right to press this questioll." Prl'Sident IIannell: "I have explailled several 
times that these ex('uses whieh lire made for not !,o1"illg evidell('e are ,lIot for a moment 
tenable in a court of justice. Thl1t /I man has houlld himself b~' nil illegal oath in COII

m.'Ction \\;th an illegal u.<;socilltiol\ canllot of c-,ourse be recognized as an excuse. But we 
have II delicate task to pcrfonll, alii I I do not propose at present to take the measures 
which are in lilY power." Arter a suhsequcnt refusal to allswer other qut'Stions, COl/Tlnl: 
.. \Vhat is your objel'tion "? lI'itll.e.Y,v: "It is an objec:·tion to break Illy oath. It is a re
gard for an obligatil>11 that I rl'Slx·('t. evell though others lIIay 1I0t respcc·t it." President 
Ha7l1l£1I: "Are you a Protestllnt or a Homan Catholic?" H'itfINS: ":\ HOllllln Cllthn
lie"; President HanTU'll: .. Do you lIIean to assert that your Church justifies a refusal to 
give evidence 011 the groullil that YOll hl1ye takcn the illegal oath of 1111 illegal society~" 
Wi!nl'8a: .. I have not studied the theology of the matter." President Ha1l1l.en: ":\or 
the morality?" WilllealJ: .. I kllow what my ('ode of honor is, my lord. alld I intend to 
adhere to it." 

Accordingly, a confidential 
to a commercial agellcy,~ to 

communication to a clerA',3 to a trustee,4 
!L oanker,6 to It journalist,' or to allY other 

3 Ella. Ih2·l. Webb 1'. Smith. I C'. & P. :::37 
(all artirl,·d rlrrk. h..td (·oIlll'dlat.l,' to db .. 
do~e a matter 1"(I"'I·d in the ('llIploY"r's !.u,i .. 
IlI'SS. but lIot "'J"'('ially ,·ntrust,·d as II lIIatt"r 
of secrecy"); C. S. I .... O!). ('urI)S r. HolJill,OIl. 
:l Wash. C. C. :lSI> (the IIf'ac! dNk of tit,· rlt· .. 
fendnnt. cOllipelled to t"stify to cUllfid"ntial 
matters; "it has nt'n'r bl'l'n cnllsi,lerl'd an ob
jection which the witm's~ ('lIn Illllk,' "); Oh. St. 
1908. p. 20. 1'"b. 26, C;('n. (' .• \nnot. I lI:! 1 , 
§ 13410 (no stl'nol-:raplH'r shall disclos(' lillY 

matter rC('civcd from employer. und~r " .. 11-

alty; except when "called as a wiuH'ss lind 
directed to testify by a I,r0l'er court as to mut .. 
ters within his (·mploymcnt "). 

Contra: In. Cod.. IS!)i. § 4608 (privill'l(I! 
establishNi for a "~tcnograpl\l'r or confidential 
cJprk of allY persoll. who obtains sUl'h infor .. 
matioll by f('ason of his employment"; t h" 
IImendment. whir" practically abolisl",s tlti~. is 
quoted po .• t. § 22!J2); }!l15. Ewing r. Hat"'",r. 
li5 lB. ·1-1:3. 154 X. W. Sr.!) «'omlliunieations 
to a stenographer not mude in f(,lntioll to 1",1' 
duties as such. held not prhilegcd unclcr Code 
§ 4608). 

Compare the privilege for trade UCrlt~. i. e. 
for the facts of th!' ou~inl'ss. as distins:uishcd 
from communicatiolls «((Iltr. § 2212). 

• Jones to. :'o1I1nch(,8tcr. quoted infra. Com
pare Mr. J. Buller's two statements. quo!t·c! 
in!",. But a tmst!'(·. so fllr ns identified with 
Ii parfy. WIIS pri\'i1cl(cd from discovery. b"fore 
modern legi.llltioll: ante. § 2218. 

3 

5 1894. Shauer 1'. Alterton, 151 r. S. 60i. 
61 i. 14 Sup. 44:!. 

6 Eno. I!;:!U. Loyd t·. Freshfield. 2 C . .\: P. 
3:!5. 32!) (clerk of a banker compell"d to state 
til(' figurcs of a depositor's ualallee); Can. 
I:,Oi. Hannum r. :'olcHac. Ii Onto PI'. 56i. IS 
it!. ISS (bank muna!(l'r lUust attend with the 
I,auk's books on suhl"l'Ill1; C\'l'n the Englihh 
statute allowing a party to prove them hy 
COl',)' quoted antc. § I;!:!;j - does not cn'ate 
a »I'i\'i!('!(e not to di~do~(' t he accounts of I.'IIS .. 

tomefS; though that ~tatut!' is not in forc(' in 
Ontario: good opinion by Mnclellnan •. 1.); 
F. S. W04. Re Davies. uS Kan. 791. is Pac. 
1048 (perjury of B. in rcturnillg personulty for 
taxation; a banker I",lel not prhileged liS tu 
the umount of IIIOIl!',)' held on deposit by him 
for B.; good opillion by Smith. J.). 

For the privilege for pecuniury reports to a 
t · t § .).,-flx-assessor I see pos. _0>' I • 

7 E"O. 1888. PlIrndl Commissiou':! Prnce"d .. 
ings. S2d cluy. Times' H,·p. pI. 14. p. IS (ruled 
thnt !l newspaper had no privilege to with
hold thc name of a contributor); U. S. IS!)5. 
U. S. to. Edwllrds. r. S. r. Shriver. D. C .• 
reported. with Sellator Edmunds' brief. in 
Smith's Digest of Precoopnts of Prhilege of 
Congress. 1894. pp. 828. 8-18. 856 (" Such A 
rule [of privilege) would be ill violation of a 
sound puotic policy"); IS!) •• People D. Dur
rant. 116 Cnl. 179. 48 PaC'. i5 ("Considering 
that :\Ii"s C. was a newspaper reporter •..• 
the claim sCllrccly olerits comment "); 1897. , 
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perSOll,S not holding one of the specific relationfo hereafter considered, is 
not privileged from disclosure, 

But this was not always so. In the trials of the W(lOs, the obligations of 
honor among gentlemen (and the English bench ami bar were peculiarly 
dominated by that standard) were often put forward as a sufficient ground 
for maintaining silence,o By the middle of the 1 iOOs it seemed as though 
this notion would prevail, at any rate in certain Worthy cases.lO The same 

ElC parte Luwrence, 116 CuI. 298, 48 Pac. 124 
(reporter's refusal to disclose information to a 
legislative committee, held improper); HHO, 
Jo~lyn v. People, li7 Colo. 297, 184 Pac. a75 
(inquiry into newspaper charges of corruption 
in a grand jury; the owner of the newspaper. 
called as a ";tnes.~. declined to say whether he 
was the writer of the art ide, on the ground of 
.. private, confidcntial. and personal busin!'ss" ; 
held, not privileged); 1911, Plunkctt r, Halll
ilton, Hamilton t'. Plunkett, 136 Ga, 7'2. 70 
:,;. E. iSl (n('w~pnperrcporter; prh'ilege denied: 
forceful opinion by Lumllkin, J.). 

The following emlctrncnt, US dctestabl(' in 
SUbstance as it is crude in form, "ill probal,ly 
remain unique: 1\1d. St. 1896. c. 249 Ann. 
Code 1914, Art. 35, § 2 ("No person engagcd 
in, connected with, or employed on a news
paper or journal shnll be compcllC'd to dh'elose 
in lIny Icgal procecding or trial. or before any 
cornmitt('c of the Legislature or e1scwhere. tho 
sOUr,'(' of any news or information procured or 
obtninN} hy him for or pUhlished in th!' news
paper on and in which he is engaged. connected 
,,;th or employed "). 

Distin~ish here the prnctic(' of refusing. 
in an aption against a newspaper for librl. 
to co",pd di,cOt'cry hy thc dl'fendant of tho 
nllnlPS of dc/rllllunt'. in/orl/lrwls; this rest,; not 
on a principle of pridlege, but on the limita
tions of discovery (allte. § 1856 c). 

8 The following nrc miscellaneous instanc('s, 
where special and local statutes have heen ill
voh'cd: .l[a,<.,. 1!)2:!, Attorney-G"IINal r. Pel
letier. 240 Mass. ::!64. 134 N. E. ·IOG (employce 
of licenscd pri"ate d(·tective; no priviler.::e is 
cr('atcd by Gen. L. e. 14i. § 28. forhidding 
disclosure of inforlnation (,lCcept as "rcquin'd 
hy law to do"); Mich. Compo L. 1915. 
§§ 11387. 11390 (where an unmarried woman 
is with child or has "lived ,,;th n rnan and hn.s 
been considered as his wif£>." ., or for othpr 
goed re!ISOn , . . deemed to be sufficient bv 
the judge of probate. desires to keep the "xn.r"t 
date of the man iago a secret. to protect the 
good name of herself and the reputation of her 
family." the probate judge may issue" with
out puhlicity a marriagc lic('nse." and "all 
knowledge of any facts" about it corning to 
the judge. officials, physicians, and witnesses 
.. shall be dermed to be privileged communi
cations"): N. Y. 1915, People ~. Roach, 215 
N. Y. 592. 109 N. E. 618 (f;t. 1910. ~. 515. pro
hibiting a licensed detective from revealing 

4 

,\;thout his employer's consent inforJImtion 
ohtained by him, "cxcept us required by law," 
ht'ld not to exclude. semble, an inquiry in a 
trial in Court); Wis. Stuts. 19l!l, § 4078 TIl 

(no official court rrporter shull be permitted to 
make any stateulent made to him by nn injured 
person as to the manner or extent of injury). 

For II tLllCpayer's return of l1ropc-rly to the 
assessor. see po.~I, § 2377. For other reports 
made in confitlence to a OOV('rIWIClL/ official 
(industriulaccidentH, etc.). sec posl, § 23n. 

9 1613, COullte5.i of Shrewsbury'S CLlS!', 12 
Rep. 94 (before a council. including the Chan
c~llor. Chief Justices. and Chief Baron; the 
COUll tess, h('ing "required to declare her knowl
edge" concerning the escape of Lady Arabella 
Stunrt. rdused, for one reason. b(!eaus(\ "she 
had made a rash YOW that she would not 
dedare llnythilLg in particular touching thn 
said points"; but sll!! was adjudged in COI1-

«'mpt. sincc .. rash and illegal vows make not 
an elCcusC"; and the subject's very oath of 
alle~anc(' binds hr·r "without being demanded, 
to r('veal to th(' kin/! what she knows concern
ing the premises, upon which great mischief 
may happen to the king and the realm"; 
possihly in a civil ('USC the conclusion might 
ha\'e been different); lGi3, Jones r. COUnte5:l 
of :'.Ianchester. 1 V ('ntr. 197 (the Earl of Man
chester. brother to the plaintiff. had the key of 
a box. held by a stranger. ,)nd contllining her 
deeds; the bolC was in court, but the earl 
refused to surrender the key, being a trustee 
for his sistcr. daiming that .. it would be a 
breach of the tntst repoSt.,d in him. which he 
hl'ld sacred and inviolable"; but Lord Hale 
told him, though they could not compel him 
tlll'rt' to do it, yet the law required it; .. for 
thllllgh it is against thl' duty of n counsellor or 
solh·itor ... te .• to disco\'Cr the e\'idencc which he 
who retains him a('(luaint~ him with. yet a 
trllstl'c may and ought to produce writing~ . 
.. te. "). Lord Kenyon's alhlsion (in Wilson 1', 

Rastall, 4 T. R, 75:~. 75S) to the testimony of 
Lord Howard against Lord Russell, in 1683 (9 
How. St. Tr. GIl), as an example of compelling 
th" revl'lation of confidences, seems not to be 
fOlllld"d on anything in the report of the trial. 

10 1676. Bulstrod r. Letchmere. Freem. Ch. 5 
(" the Lord Chancel10r made it a doubt if 1\ 

thillg w~rc r"Yealed under the condition of se
cr('ry to one that was not a barrister. whether or 
no he would oblige him to answer"); 1682, Lord 
Grey'!! Trial, !) 1I0w. St. Tr. 127. 175 (infor-
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§§ 22S5-22Si) CONFIDENCES, IX GEXEIUL 

point of view is also plain at that time in the treatment of the pridlegc for 
attorne~' and client, which was then supposed to rest upon the honorable 
obligations of the attorney, rather than upon objective considerations of 
poliey (post, § 2290). But a stricter \'iew of just icc finall~' dominated, and 
in thc notorious Duchess of Kingston's Case thc oldrr point of Yicw was 
definitely abandoncd and the new one thoroughl~' promulgated: 

177G, DII,.':? •.• of King,oton',. ('a,Ye. 20 1I0w. St. Tr. 586; bigalJ1~'; trial by the House of 
Lords; to prove the first and disputed lIIurriage, the question was a,k£'d of Lord Barring
ton, an old friend of the areusClI: "Did you C\'er hear from the lad~' at the bar that she 
was marrie(1 to ~Ir. Hervcy"? Lord Barrington: "If anything has heen confided to my 
honor, or confidentially tnlt! TIle, 1 do huld, with humblc submission to your lordships, 
that as a llIan of honor, as n man regardful of the laws of sudety, 1 ('an not re\'eal it." 
Then the Dudll'SS released Lort! Barrington from ewry obligation of honor; and the 
~olicitor-Gelleral, not to be outdune, dt'('lared that hc wouM ask no more questions; but 
8l'\'crallords insisted on their right to eontinlle the qUl'stioninl;. Lort! CA~IDE:-;: "I hope 
that your lordships, sitting in judl,'1llent on criminlll eases' the highest anllmost impor
tant that llIay affeet the lives. liberties, anrl properties of your lordships· that ;you shall 
not think it befitting the dignit~· of this high Cuurt of justice to bc debating the etiqurtte 
of honor at the sallle time whcn we are trying lives ant! liherti!,5. :\I~' lords, the laws of 
this land 1 speak it holdly in this gran' as»ClIlbly are to l'e('ci\'t~ another answerfroJll 
those who are ealled to depose at your bar, thun to be told that in point of honor and of 
ronscience th!'y do not think that the~· acquit themselves lik!' persons of that description 
when th!';}' declare what they know"; Duke of Richmowl: "1 do not look on II witness at 
the har to bc the witness of the counselor of the prisolll'r, but the witness of the I-Iow;p."; 
Lord Harrington still refusing, the Lords ll{ljourned to diseu~s the point of law, and it Wll;; 

announced to him that "it is the judgment of this House thut you are bound b;y law to 
answer all such questions as shall be put to yuu." 

17ii, lIoTlL\~I, B., in [Jill's Trial, 20 How. St. Tr. 136:? (to the jury, eOllunenting oil 
the testimony of an infonncr who disclosed the deienllant's secrets): "The def!'nrlunt • 
rertainly thought him his friend, and he [the defendaml therefore di,1 disclose all this to 
him. Gentlemen, one has only to say further, that if thi~ point of honor was to be so 
saered as that a llIan who comes by knowledge of this sort from lin offender was not to he 
at liberty to disclose it, the most atrocious criminals would cvcry da~· l'seape punishment: 
and thereforc it is that the wisdom of the law knows nothing of that point of honor. If 
the man is a legal witr:es5, ;you are bound to rl'Cl'ive his testimony, giving it, how!:v!.'r, 
that weight only which you think it descrvcs." 

The" point of hOllor" thus disappeared foreYer as a motive for recognizing 
a privilege. But its expir~' was undoubtedl~' Yiewed with reluctance b~· 

mation against Sl'wral persons (or carrying 
off and debauc'bing Lady HE'nrietta Berke
ley; Lady Henrietta testified for tho: dE'!l'nd
ant that she Il'{'. ber pareuts' housl' yoluntarily; 
011 being asked who was with her. she answered, 
.. I shall not Il'ln' :my !lccuunt of that, for I \l'iiI 
not betray anybody for their kindness to me; 
... I will not break my YOW to them"; Mr. 
J. Dolben: "If they ask you of anybody ill the 
inforrnatior:., ... you must tP.!1 if it were UIlY 

of them, but you ure not hound to tell if it \\we 
anyone e'lse"; L. Henrietta: "No, it was 
none of tb,!w"); 1722, Layer's Trial, 16 How. 

-a 

St. Tr. 93. 245 (Lords Xortb and GrC'y: "It is 
a little hard for a mun of honour to It('tray ('on-

• 
Yer~ation, what paSoI'd O\'er a bottle of will<' 
in disc'ourse; but sillce your lordship requires 
it. I must subnlit "); 1.6., Buller, Trial., at 
~ isi Prius, 2:"; (a nahd tmst dol'S not dis
ljualify the trustE'e as inll'restr,d; .. bowe\·cr. 
a trustee shall nnt be n \lilnt'ss to betray th!' 

• 
tm:;t"; cil\D~ (I mlinJJ; of L. C. J. Holt's th:!t n 
broker of offices should not be !'ecpi\·cd to tl'stify 
to the occasion of gh·ing [L bond. ,. because it IIP
{)parcd hl' was priv(ltPly entm,;tcd II) make the 
bargain by both parties, and to keep it ~C'(~ret "). 
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man~'; II anrl traees of its later survivulllcross the water were to be not.iced 
Cor some time thereafter.12 

§ :!2Si. Same: Telegrams, That the relation between the telegram-trans
mitter anrl the telegram-seneler, ancl the ('onfidenee of the communication 
as hetween them, arc sufficient to establish a privilege against the operator's 
disclosure has heen supported b~' a few distinguished judicial IJames: 

ISi·~, BIl.ul\n:I.I., B., ill the Stroud Elrl'lirlll Ca,~c, 2 0':\1. & H. lOi, II:!: .. I really think 
that for the pllblic ~0I~1 there ought to he 110 power of ('omlJelling the pro(luction of these 
<!oeulJlents. It is the 1IC<'essary ('()(1scquenl'e that persons who ('orl'lospond hy telegram 
arc ohliged to repose ronfitleJl('C ill the Crown, an(1 I believe it will he for the public good 
if it is found that that is a mllfidellee that the Crown mnnot be ('olll/lelled to violate. In
con\'enienre lIIight arise ill many ('ases. It might arisc in the casc of a confidential COIII
munil'atioll hetwl'en attorne~' and I'\ient, or husband and wife; therefore we must look to 
the ~eneral pri n('i pIp." 

IS!JU, COOU:\', .J., ('olL .• lillilimuzi LillliUzfiO/~~, lith Cli., p. ail, note: "Tl.e telegraph is 
used as a means of ('orrespontlenl'e, an,1 IL~ a valuahle mHI in many ruses an indislJensahle 
substitute for thc postal fal'ilities; and the commllni<'ntion is ma,le, not bt.'Cliuse the party 
desires to put the operator in pos!;es,;ion of facts, hut hceause transmission without it is 
impossible. It i!\ nut voluntary in lilly other sense than this, that the patt~· makes it rather 
than deprive himself of the bCllefits of thi~ gl'l'at ill\'ention and improvement. The reasons 
of a puh\ir nature for lIlaintaining the ~'rre('~' of t{·le/:raphic eommunieation arc the same 
with thosc whirh prote('t ,'otrespondclwe by mail; IlIlII though the oJlerntor is not II public 
offirer, that cirl'umstan('e appears to us immaterial. He fulfils an important public: function; 
and the propriety of his prescn·inj.( itl\'iolahle SCI'rery in regard to communications is so 
obvious that it is cOlllmon to proville statutory Jlenalties for disclosure. If on grounds of 
public policy the operator shoul,1 not voluntarily discluse, why do not the same consider
ations forbid the Courts compelling him to do so?" 1 

These arguments ha\'c been adequately met in the following passages: 

ISGll, DuUil£ Elrrliol£ Crw:, 1 O'~I. & H. 2iO. 2il: "~Ir. Sanger, the telegraph-officcr. 
when ('albl as a witness to p!'(~ltll'e the telcgrnlll~, said, ':\Iy lor.!, before I pr~luce these 
telegrams, I lIlust ohje('t to their pro,luetion. We havc always looked upon a telcgram 
as saered, ancl we think that this dcc~ision of your lordship will shake the confidence of 
the public in the tele~raph.' :\11', ,Justire Keogh said that the opinion of the telegraph 
company as to this couhl make no difference, The telegrams were produced .. , . :\Ir . 
.Tustiee Keo~h in his jud/:lIIent saill further n..~ to this: 'Telcgrams ar(' nothing hut electric 
letters, written by the candidates or their a/:ents to electors. If such letters were in the 
p<x·kets of the electors, or if copies of them were in o('sks of the can<iillates, the petitioners 
of COUtse would have a right to insist upon their production; and there is no reason why. 
because they lite transmitted alon!! a wire instea(1 of being \\Titten on paper with Jlen al\ll 
ink, they should have any greater protl'Ction.'" 

II 1792, Wilsoll r. Rastall, 4 T. R. 753, 759 
(Bull('r, J.: .. The prh'ilo'gc is confined to the 
rase~ of counsPl, solil'itor, nnd attorney: ..• 
it i.~ iIulel'd hard iI, mnny cas('s to COlllpel :\ 
friend to disclose n confid('ntial conversation: 
and I should be glad if by law such !'\'idcnrn 
could be exrlud!'d "). 

12 171:12, :'II oms to. Vanderen, 1 Dall. PII. G-l 
(tcstilllOIlY of a dl'rk, who netro as scriv"n£'r 
of rlel'ds for his employ!'r, ofTerl'd, but with
drawn 011 obje('tion made): 1792, Mills r. 

6 

Griswold, 1 Root Conn. 383 (" what the defend
ant had told him in ('onfiden('e, .. h('ld subject to 
disrlosllr(': the distinction bdng betwe£'n 
"communications which are voluntary" lind 
tho81' whirh arc .. necessary in the course of 
husine&l, as of a client to his attornpy "): 1796, 
Cnlkills ~. Lee, 2 Root Conn. 3G.1 (similnr). 

~ 2287. 1 Sre also the learnl'd jurist's more 
(·laborate exposition in his art ide (1879) on In
violnhility of TPlcgrnphic Correspondence, 18 
ArneI'. L:1w Reg. N. ';'. 65. 
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IS.i1, KIXG. P .. J., in /lmi.,IIlU' v. Freedma II , 2 Pars. Eq. CIl$. :!74: "rr we atlopt this 
[alleged! eon,tru('tion of the law, the telegraph may be us{~1 with till' lIIo~t ab~olute ~('urity 
for purposes de~trllPti\'e to the well-hein~ of so<'iety, a ~tate of thin/-'S rendering it~ 
absolute u~fulncs~ at least questionable. The eorrespulltll'n('e of thl' tmilOr, tlw murderer, 
the robber, and the swindler, hy means of which their crime!; aIHI fru\llb eQuid be the more 
readily accomplished and their detection and punishment avoided, wuuld heeome things 
so sacred that they never could be accessible to the public justi(~, however dcep might 
be thc public interest involved in their production. For the result of thc principle contended 
for is that the ~al of secre('y is placed on all telegraphic communi('atinns, as well in courts 
of justice as ebewhere, and that they are to be clas..;eU with pri\'ilegl'tl communi('ations, 
such as those between hushand and wife, counsel and client. . . . The law is jealous of 
ex-tending the cirrle of persons excused or interdi('ted frum giving testimony. Parents 
are required to testify against chiltlren, children a~ainst parent~. hrothers against hrothers, 
friends against friends. Comlllunications hy letter, maUl' Illllll'r the deepest obligations 
of friendship, affection or honor, still must be prodn('ed, if c\el'llle.! necessary to the a~l'er
uunment of the truth and the administration of justicc hy thc puhlic tribunals. To this 
great end of social or~anization, all secondary muses are re(luin.a til give way." 2 

18i9, :\Ir. lhnr,!l lIitchcock, The Im;olubility of Tell'graIns, .'J South. L. Hev. x. s. ·173, 
491: "The offcllr(! which this section (of the postal stlltUtl'S] proseriiJes is not the dis
closure of the contents, nor even primarily the opcning or rending of private letters. It 
consi:;ts in taking out of the mail, before its dt'live~' to the perwn tu wholll directed, any 
Jetter, postlll-eartl, or puekct. • .. It is c\'itlent, then,fore, thut the intent anti poli('Y 
of the postlll statutes is to protl'f .. t and a~sure, 1I0t so lIlul'h tbe SC{'re('Y of pri\'ate ('lJrre
spondence, as the tlue fulfilment of a tmst vuluntarily untl(·rtakt'n L~' the gO\'ernment in 
respect of its safe lint I prompt delivery. It has undertaken this lIlode uf serving the public, 
and invites the public eonfidencc in such service; therefore it will punbh any violation 
of the confidence so inviteci. an .... interference with its execution of that trust, not sanc-• 
tioned by Jaw. But, in respt.'l.'t of telegrams transmitted h~' prh'ate companies, the L" nite(1 
States have undertaken no trust or dut~·, nor invitetl any confidence whatever. The postal 
statutes, therefore, not (Jnl~' do not protect the :;eeref.'Y of telt'grallls. dire<'t!y or b~' intend
ment, but they are founded on reasons wltieh, ~o fllr as the gm'ernmcnt is l'OIIl'Crned, furnish 
no argument, e\'ell by anlllllgy, for their prutef·tion .... The argument from the (~)Jlfi
dential character of telegram!! as between the parties tf) thelJl. and the expre:;:;ed or implied 
pledge of secreQ' hy the telegraph companies, is still Il'''~ ~atbfactl)ry. It assumes that 
the law respl'Cts as privill'ged, without n·garrl to tbeir ('onTents or rt·lemncy to the pending 
i~ues, all cOlUlIlunications which the partil's to them intend ~hall be ,:ecret or confidential. 
It must amount to this, or to nothing. But it is perfl ... ·t1y \\'l·1I settle;1 that no communica
tion, however ronfidential, or growing out of personal, s()('ial, or business relations however 
intimate, is for that reason prote<'tl ... l from disrlosure on the witness-stand, unless it fall 
within one of the special and limited clas~s whi('h tIll' law ibdf makes privileged for reasons 
of public poliry. In truth, all tht·S(' arguments amount ~ill1i'lr to the claim that private 
telegraphic messages. a.v 8'lIch, without rcferel1!'C tn tlll~ir (,.,ments, constitute a new dass 
of prhileged communieations .... How cun it Le ,;aid tbat if A, wishing to communi
cate \\ith 13, chooses to transmit his thoughts I,:, ell'l'tri .. telegraph instead of by oral or 
written mcssage, he therehy creates or enters into a relation with B whieh it is the para
mount interest of society itself to protect, by making privileged and inviolable cvery com
munication transmitted in that manner, without rcferenf'e to its contents, e\'en at the 
expense of the regular administration of justil'!!? Sueh a rule, if prescribed at all, must 
be uniform; every ('ommunieation sent by telegraph must he privileged, as is every COIII

munication hetwecn attorney and client, or hll~hantl IlIltl wife. Bllt why should a given 
message, whil'h, if orally communicated or delivered through the IIlail, would be subject 

, Similar reasoning is used by Appleton, C. J., in State t. Litchfi~ld. 5:; !'ole. 267. 270 (1870). 
-I 
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to complll~ory disdo;mre, hccome a privileged rOllllllllllieation if scnt b~' telegraph? This 
would be Jiseriminating, not in the interest of the parties ('oll('l'I'ncd, or of sodety at large, 
but of the uusillcss of the telegraph cOlllpanies. Puhlie poli('Y, ill respect of what com
lIluniclltion:; shall be prh'ilegl~I, hilS nothing to do with the modc of their transmission, 1101' 

with the moth'e of its selcrtion, nor with the desire of either or both pllrties for secrecy, but 
solely with the ('onseqllenees to society at large 01" Jll·rmit ting or prohibiting their disclosure 
in aid of justice. In ordl'r, therefore. to support the daim that telegraphic messages, as 
such, sholll<l be hehl prh'ileged eomlllllnieations, it mllst he shown that unless they arc, 
the c1cetrie tell'graph ('annot be generally made I\\'ailahle as a llIedium of eOlluminication, 
and also that this consequence wOlIlII hI! more injuriolls to s()(:iet~· than the tlenial to the 
Courts of this means of attaining the truth. Bllt the fortner proJlosition is untrue, as experi
enre demonstrates; and as to the lattl'r, the unquestionahle danger of abuse is to be met hy 
applying, not by pen'erting, soulHl legal principles. On the other hUIlII, the immensely 
increased facilities for (Tillie, and the gru\'e ohstmctions to public justice which would result 
from placing tclegraphir: messages, as such, Oil the list of Jlri\'i1egl~1 l'OIl\IIIUllicatiolls, are 
forcibly stated by the Court in the cases, already cited, of The State ('. Litchfield and lIellis
law v. Freedman." 

A sufficient answer. when all is said, to t.hose who ach'ocate this pri\·i1ege, is 
that the \'cry fh'st c:ondition or a pri\'ilegc (allte. § 2~S;») is lacking, namely, 
the intention to kecp the message secret in the hands of the transmittcr. 
I t is gi\'cn to him 1'01' the solc purpose of bcing deli\'ered to somc onc clse; 
and that some onc else i:-; not only compcllablc to disclose it in court, but (for 
aught that appears) mar frcely and honorahl~' publish it to others at any 
time. In short, thcre is no ultimate and ab~;olllte cnnfidentialih' in a tele-• 
gram, hut only a mediate and rclati\'e sccrcey. Sincc t.he law need not 
respect its prinley in its ultimate state, there is no reason for respecting 
the intcrmcdiate stage. Wcrc thc telegram addrcssed to an attorncy, in 
whose hands it wuuld become pri\'ilegecl, the situation would be different; 
but there the doctrine of agencr, as applied to the clieHt's prh'ilcge, sufficcs 
to protect,3 without creatillg a new pri\'ilegc. 

In Ellg/alld, the prh'ilcge for telcgrams was at first repudiated,' but 
after the GO\'ernmcnt's assumption of thc telcgraphie scn"ice in 1808,S 
it was for a while conccdecl.6 Subsequclltl~', ho\\"e\'t~r. this attitude was 
abandoned, and now no pri\'ilege appears to be recognized.' In Canada 

3 Post. § 2301. 
~ I8G!). Co\'entry Cuse. 1 0':\1. & IT. !l7. 104 

(privilege dellied for tt:le~mms SPlit by a pri
vate company); Bridl!cwatcr Case. 1 0':\[, 
& n. 112. 114; Duhlin Elcction Ca~e. I 0':\1. 
,~ 11. 270. 271 (same; quoted SII "ra). 

~ 18G8. St. :n '" :32 Vic·t. C. 110. § 20 (for
bids di~closure of tdcgrams hy officials); ISt}(I. 
St. 32 & 33 Viet. c. 73. § :?:J (pro\;.!es that 
nothiu!( shall relic\'e al\ officer of the post from 
nny liuiJility which before existed for tell'l!raph 
cOlllpany to produce cOlllmunications in a ('ourt 
of law when duly rt·quired). 

s 1874. Taunton eliSe. :l O·M. ,~ 1I. lIl. 7'.!.; 
Stroud Cusc. a 0'",1. ,I;. II. 107. 110 (prOlluc
tion not required. partly because of lack of 

S 

power. because the documents .. arc in the 
custody of her :\!:ijcsty." and partl)· becausc 
of policy; quotC'd .<uPTIl); Bol ton Cas!!. 
2 ()':\1. & n. 138. 1-10 (here rt·quired only 
I>ccause the contents had been otherwisc 
disclosed). 

1 1880. Harwich Cnse. 3 0':\1. & H. Gl. 
G:!. -t-t L. T. N. :'. 187 (Lush. J .. treated the 
Bolton C3.:le us o\'erruling the prior two. and 
thought thnt when the Le!{i~laturc .. trnns
ferr!'d the telegraphs to the Post-Office. they 
intended that the puhlic should be just as well 
(lfT n.~ they were bdore"); 18S1. Re Smith. 
L. R. Ir. 7 Ch. D. 2SG (order for produrtion of 
telel!rmns by the Post-Office authorities, 
granted) . 
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and the L"llitcd 
the prh·ilegc. S 

Statcs, IlO Court has ~'et gh'cll • • rccoglllt!oll to any 

It lllay he added that precisely th~ salllc cOllsiclemtiolls apply to the trans
mission of IIlcssagcs b:-' leifer-post. 13ut no one has e\'cr proposed that a 
privilege be recognize!1 for ordinary lettl'l's, any lllore than for ,.rrlinary 
con \"crsa tions.u . 

! Carl(ldu: 1861, Re Xew York. Xewf. & IJ. 
Tel. Co .. :! ~Iorris Xewr. 5i5 (t~Il'~rtlphie mes
saged in the hands of th,.. operator lire not 
pri\'ill'~1!l1, in spite of his oath under tht' .tnt
ute forbiddin~ diselusurc); I~(i:!, \\'ad(j,'ll"s 
Case, 5 Jur. :-;. ". lSI (Xewfoundlllnd; tde
I!raph uperator, not prh'i1l'!(ed froUl disr.iosing 
dispatches, cn'n uuder a statute forbidding 
their wilful diseiosurt'); ISS:;, He Dwi~ht t·. 
:.rncklam, 150nt. I·IS. 15·1 (careful opinion hy 
Boyd, C.); 18iO, Leslie r. Her\·ey. 15 Low. 
Can. Jur. 9 (a tel~~mJlh cOlllpany is not prh'i
leged to withhold dispatches rel'ch'eel, in "pite 
of u statute forhidding disrlosurc: .. the right 
of tlus third !larty to compel the disdusurc' of 
all ftlcts bearing on the subject-matter of the 
• uit tukes prcccel"ucc. for till" titm'. of the g"ll
eral right, suhject tn the law's lilllit:~tion, which 
belongs to e\'eQ' IIltln to pre\'ent his prh'uto 
!UTllirs being enquircd into by others "). 

United Statel): Fed. lSi6, Dec. 20, Louisiana 
EI(~ctions, Congressional Record, 44th COIl!;. 
:?d sess. yol. 5, pt. 2, Pl'. 325-330 (the ll()Il~C 
adopted the following n'solution: "That there 
is nothing in the law r~nderiug n comOluuieatioll 
tmnsmitted by tl'legraph tluy more pridl .. g .. d 
than n cOlllllluniration lIl11d(' orally or in auy 
other malln'!r whatsoe\"("r"); ISii, Bafl""~' 
Case. ib. pp. 452-lii5. G02-GOS, GiS, li!J.\ (rull' 
applicd to enforce production of t,'lcgralJls in 
the hauds of II tclc/.:raph opcrator at Xcw 
OrINIUS); ISS2. U. f:. r. Ihllltcr, 15 Fcci. 
712 (relcvant telegrams must be produced): 
la. 1880, Wood~ V. ~lillN, 55 Ja. !G~, i X. W. 
·184 (n statute prohibiting the rli~,'losurc of 
!dpgruphic me~sages docs nnt pn."\·cut their 
productioll tiS c\'idence ullder till '.rder of 

9 

court): .llc. 1870, State r. Litchfield, 58 l\le. 
!!fji (a t"'l'graph COllll'auy is nut pridleged to 

wi:hhold dblJatch"s rl'ccind): .110 • .lS::-O, E:I: 
part(' Bruwu, i2 :'11). 53. VI (telegrams in 
Jlns:il'~sion uf n tell'graph company, uot privi
Icged) j l'a. 1851, Iienblaw 1'. Freedman, 
:! Pars. E'I. Cas. :?i -1, 1'a. Com. PI. (n tell'graph 
('(Jlupany held not privill'gl'd to withhold nIl'S
S!I/.:l'S recl'h·,·d ity i~, e\'l'n under a stntute 
expres:;ly forbi<itlill/.: its operators to diselose 
lli:;pat("hes without the consent of sendl'r or 
n'cl'in'r: quotl'd SII/Jr<l): 15iG, K"hoe's Trial 
(~!t.lly ~la/.:uires), 1'a .. West's n~p. I:!S (stat
ut,~ e'ollstrued not to l'rh'ill'ge tI'It·j.\T,lIns) ; 1",'J:. 
UJ\O, Ex part(' Gould, (j() 1\·x. Cr. -t·12, 132 
S. \Y. 3G·I; 11". l·a. l~i·1. Xatiollal B'lI'k r . 
Xatiollal Bank. i \Y. ":t. iil·l, 5·W (tel('graph 
cOlllpauy not pridh'gl'd to withhold telegrallls 
from defendant; the whole prh'ilege repudi
ated). 

For radio-telegrams, the Federal stutute 
r~~ognizes no prh'ilege: U. S. Code 1919, 
§ iO:!5, par. HI (no person shall .. dinllgc or 
pUblish the contl'nts" of a Itll"ssage nt :lIIy 
station, .. unl~ss le/.:'Illy required to do so by 
till" ("ourt of COIllIll'tC'nt jurisdiction or otl:er 
compct~nt nuthority "), 

A ~tatute forbidding disclo:;urc unless "law
fully directed" (r. g. Can. Re\·. :::t. ISSG, c. 13·1. 
§ :S, S. D. Rc\·. C. 191(1. § !ISO!. § :l) ob\'iously 
docs not ercate a prh·il"ge. 

g Whether as between GO\"cTIlDlOllt nnd 
citizen there:: is tI rig"t oj iIlS]J<'ctioll, in wlIr-time 
or in llCn(·~tim ... i5 :t diITC'T('m question; the 
hi,;tory hu~ 1)(."1'11 exalllin~,1 by Prof. Ed\\". n. 
Turner. "The :';pprpcy of the Post," English 
Historical Rc\,. XXIII, 320, July, 1918. 

. . 
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TOPIC B (continlled): PRIVILEGED COMMUNICATIOXS 

Sun-ToPIC II: cO:\t:\n;XICATIO~S BETWEEN ATTORNEY AXD CLIENT 

CHAPTER I.XXX. 

§ 2290. History of the Privill'!1,e. 
§ 22!H. Polil'Y of the Privilege. 
§ 2292. General Principle; Htatutory 

Definitions. 

1. II Where legal a.dvice of any kind is 
Bought" 

§ 2294. Privilep:e is irrespective of Liti
~ation bep':un or contemplated; Hi~lory of 
the Doctrme. 

§ 2295. Same: General Principle :tn(1 
Policy. 

§ 2296. Advice sought for Sundry Xon
Legal Purposes; Consultation with Pro~c
cuting Attorney~. 

§ 2297. Advice in Conveyanein~ or 
Drafting. 

§ 22',)8. Advice in a Criminal or Fraudu
lent Transaction. 

2. "From a professional legal adviser 
in his ca.pacity as such" 

§ 2.300. Person~ havinp: Legal Knowl
edge, but not admitted to Practice. 

§ 2301. Attorney's Clerks and other 
Agent.~. 

§ 2302. Client's Belief in the Attorney's 
Status. 

§ 2303. Consultation in Attorney's Ca
pacity; Gratuitoll~ Advice. 

§ 23()'1. Time of Consultation; Rejec
tion of Retainer by Attorney. 

3. II The communications relevant 
to that purpose" 

§ 2306. Communications, distinguished 
from Acts; Client's Conduct, Appellrance, 
Abode, etc. 

§ 2307. Same: Production of the 
Client's Documents. 

§ 2308. Same: Testimony to Contents 
of Documents. 

Presence of a Third PerHon; Sundry Ap
plications of the Principle. 

§ Z:H2. Communicatiuns to the Oppo
nent or his. Attorney, or in Opponent's 
Presence; Jomt Attorney. 

il 2313. Identity of Client or Purpose 
of l-iuit. 

§ 2314. Execution of 0. Will or Deed; 
Tempomry Confidentiality. 

§ 2315. So.me: Attorney us Attesting 
Witness. 

§ 2:Hti. State Prosecutor (District At
toruey, Sto.te's Attorney). 

5. "By the client" 
• 

§ 2:317. Privilege not applicable to 
l\:nowledge acquired hy the Attorney from 
Third Pel'~ons, unless liS Agent.~ of the 
Client; Who urI' Agents. 

§ 2318. Documents of the Client existing 
bdore Communication; General Liability 
to Production by Discovery, distinguished. 

§ 2319. Same: Conflict of the foregoing 
Principles, illustrated. 

§ 2:320. Communications by the At
torney to the Client. 

6. "Are at his instance permanently 
protected" 

§ 2321. Privilege is the Client's, not the 
Attorney's, nor the Party's; \\'homuyClaim. 

§ 2322. Inference from Claim of Privi
lege; Judge to determine Privilege. 

§ 2323. Protection contiuues, though 
Relation of Client o.nd Attorney be ended. 

7 ... From disclosure by himself or 
by the legal adviser" 

§ 2324. Testimony by the Client or by 
the AttorneY. 

§ 2:325. indirect Disclosure by the At
torney. 

§ 2326. Third Persons overhearing. 
§ 2.'309. Same: Te;;timony to Possession, 

Existence, and Execution of Documents. 8. II Except the protection be waived It 
§ 2310. Rclevan('y or Ne('essity of the § 2327. Waiver in gcneral; Yoluntary 

Communication. Testimony a.s a Waiver. 
4. II Made in confidence" § 2328. Waiver at Former Trial; Waiver 

by Joint Client.~, Agents, Assignee;;. 
§ 2311. Communications must be Con- § 2329. Wlliver by a Deceased Client's 

fidcntial; Confidentiality not prcs1lmed; Representative. 

10 
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§ 2290. History of the Privilege. (I'he hi!;tory of this privilege goes back 
• 

to the reign of Elizabeth,' where it :dread.\· uppears as unquestioned.~ -It is 
therefore the oldest of the pridleges for confidential cOlllmunications.' In
asmueh as the testimony of witness('s (ill thc modern SellSI.') did not come to 
be a common sourcc of proof in jurr trials till the earl~' 15005 (allfe, § 13G-l) 
and as testimonial eompulsion dol':. !Jot appear to han' heell generall~' au
thorized until the earl~' part of Elizaheth's reign (allfe, § 2HlD), it would 
seem that the privilege could hardly have ('omc mueh earlier into existence; 
for there could have been but little material for its application. It thus 
appears to ha\'e commended itself, at the \'t'Q' outset, as a natural exception 
to the then novel right of testimonial ('olllpulsion. 

Rut@.e theor~' of its ('xelusion, in those days, was very different from th~t 
of modern times. It was an objl-c·tin·, 1I0t a subjedi \'t' Olle, ' a considera
tion for the oath lind the honor of the attorne~', rather than for the appre
hensions of his client. llo\\' signifiellnt the "point of honor" was, until 
the end of the liDO::;, in almost securing other exemptions from te~tilIlonial 
diseiosure, lllls been alread~' seen (anie, § 2::?Sli). (,Il'arl~' the attorrle~' and 
the barrister are under a solemn pledge of seCf('cy. 1I0t less binding beeause it 
is implied and seldom expressed. "The first duty of an attorney," it has been 
said, "is to keep the secrets of IJis clients." 2 If the "point of honor" was 
to be recognized at all us a ground for exemption, then surely the attorney 
fell within this exemption. And no doubt this was, in the beginning, and so 
long as any countenance was given to that general doctrine, the theory of the , . 
attorney s exemptIOn. 

That doctrine, however, finally lost ground. and by the last quarter of the 
] ;OO~, as al~eady noticed (anti', § 22813). was entirely repudiated. The judiciul 
search for truth could not endure to be obstrueted h~' a voluntary pledge of 
secrecy; nor was there any Illoral delinquency or puhlic odium in breaking 
one's pledge under force of the law. Doubtless the attorney's exemption 
would have fallen at the same time with the others of like origin, had not a 

§ 2290. 1 1577, Derd ~. Lovelace. Cary 88 
(solicitor exempted frolll examination touch
ing the cause); 1580. Dennis r. Codrington, 
Cary 143 (on a motion to examine one Olds
worth. "touching a matter in variance. wherein 
he hath been of CouI1!;el. it is orden-d he shall 
not be compelled by subpn'n:l or otherwise 
to be examined upon any matter concerning 
the same. wherein he the said :-'Ir. Oldsworth 
was of counsel. either by the indifferent choice 
of both parties or with either of them by rea
son of Ilny annuity or fcc "); 1580. Kelway 
T. Kelway, Cary 127 (solicitor of plaintiff to 
I..e examined for defendant. "upon any inter
rogatory which shall not be touching the 
secrecy of the title or of any other matter 
which he knoweth as solicitor only"); 1642, 
Onbie's Case. March pI. 136 (" a lawyer who 
was of counsel may be examined upon oath as 
to the matter of agreement, not to the validity 
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of an llSSurance. or to matter of counsel") ; 
1654, Roll. C. J., in Waldron r. Ward. Style 
449 (" He is not bound to make answer for 
things which may disclose the secrets of hill 
c1y(·nt'8 cause"); 1664. Sparke 1.'. Middleton. 
1 Keb. 505 (counsel required in testil);ng to 
tell only" such things 3S he either knew before 
he was of counselor that came to his knowl
edge sinee by other Ilp rSOllS "); 16;3. Lcgard 
r. Foot. Rep. temp. Fiueh 82 (attorney prh;
leged); 1693. Anon.. Skinner 404 (counsel 
prh·i1eged). 

A few other rulings of the 16008 will be 
found il. the ensuing sections. 

2 1836. Gaselee. J., in Taylor ~. B1acklow, 
3 Bing. N. C. 249. This con:lervative charnl'
ter is said to have been the original of Di('ken~' 
judicial fossil. :'tIro Justice Stareleigh, who pre
sided in Dardell D. Pickwick. 

, 
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new the()ry, ample to sustain and e\'en to enlarge it, by that time come to be 
rceognizcd. That ne\\' theory lookt·d to the necessity of providing subjectively 
for the client's freedom of aPP['ehefision in consulting hi~ legal a(J\"iser (post, 
§ :!:Wl), alld proposed to assurc this h~' remodng the risk of disclosure by 
the attorney even at the hands of the law. The new theory begins to appear 
in the early 1 iOOs, coexists with the older one for half a eentury,3 and then, 
upon the latter's disaPI)('araJIC.'e, bpgins for the first time to be Illuch dwelt 
upon and thoroughly deH,llIped. One consequclIee of this tardy origin was 
that the detailed rules of this pri\"ilege (oldest though it really was) were 
:-itill in the formath'e stage in the first half of the l~{)()s. Another and most 
unfortunate onc was that, by reason of the ineonsistcllc,\' of the two theories, 
in sOllie of their practical applications, the older notion, so far as represented 
in precede:!ts, struggled along for some time hy the side of the newer one, 
like two powerful streams debouching into the same channel; and until 
the domination of the newer one was finall,\' cstablished throughout its bound
aries, a turbid and confused \'olume of rtllings ahounded. Probabl~' in no 
rule of Evidenee llll\'ing so carl~' an origin were so many points still unsettled 
until the middle of the 18005. 

The history of the changes of detailed rule that were made necessary h.\' 
the supervention of the newer theory can hetter he followed under their 
separate heads. But it is worth while to sum up here the chief marks of 
difl'crence: 

(1) In the first place, under the original theory. the privilege did not at all 
exempt the ('lind hill/self. The pledge of secrecy had not heen taken by him, 
and therefore the" point of honor" was not his to mnkt·.4 This, to be sure, 
was a consequence of little practical moment, except in alls\wring a bill of 
disco\'ery in ehall('t'r~·; for all through that period the part~· was pridleged 
in common-law courts from testifying in the trial of eidl cases (anfe, § 221 i). 
As the newer theory dc\'eloped, the dient began to be exempted from making 
diseO\'ery of communications relating to the yer~' case at har; but in this 
stage the matter still stooel as late as the first quarter of the 18005.;; E\'en lip 
to that period it had to be insisted from the bar that" the pri\'ilege is that of 
the client and not of the attorney." The earliest judicial pronouncement in 
this form appears to ha\'c heen made before 1 iOO; 6 hut it passed unheeded. 
:\Ir. Justice Buller, ahout I/Oi, repeats that" it is the priYilege of the client 
and not of the counsel or attorney," but eomplains that" it is mistaking it for 

3 The following passage shows the mingling 
of the two: Allie. 1 ;26. Gilbert. Evidence. 
1:3G: .. After the retainer. they are considered 
us the same pcrson with their clients and are 
trusted with their secrets. which without a 
breach of confidence cannot he revealed. and 
without sueh sort of confidence there could be 
no tnlst or dependence on IIny man. nor any 
transacting of ufTuirs by th!' ministry or media
tion of another; und thercflJre the law in this 
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case mllintains such sort of confidence invio
lable ... 

4 Post. § 2321. 
6 Post. § !!!!94. The much-cited opinion in 

Greenough r. Gaskell. in 1833, which to-day 
seems to declare nothing but commonplaces. 
was in that generation a leading case because 
of its bearing on this stage of development. 

S L. C. J. North, in Lea". Wheatley, 1679. 
cited in 20 How. St. Tr. 574, note. 
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the privilege of the witness that hils sonl(:times led judges illto the suffering 
of such a witness to be examined. ,. '; Tht'n, when Lord Eldon, ill IS01, declares 
it to be "the privilege of the client and the publie," ~ the new theor~' begins 
to bear fruit. 9 

(2) In the next place, the attorney's exemption was by tile original theM." 
limited to communieations reeei\"(?d since the beginning of the litigation af bar 
and for its purposes only. The point of honor would proteet him tlms far: 
but it was graduall~' falling intu di~fa\"or as the 1 iOOs progressed (allfe, § 228G), 
and it would not be reeogni;wd further than could be helped. "When the 
cause is ended," sa\"s Chief Baron BOWCil in 1i4:~, "he is then onl\' to be con-• • 
sidered, with respect to his former employe!', as OIle man to allother; and 
then the breach of trust does not fall within the jurisdietion of this Court; 
for the Court can't detc!'mine what is honor, but what is law." 10 I"nder 
the influenee of the newer theor~·. an extension of the attorney's exemption 
of ('ourse took pIaN', to iru:luclp ('omlllullieations rnadl', first, during any other 
litigation,'1 next, in contemplation of litigation. lll'xt, during a contron~rs~' 
but not ~·et looking to litigation, anrl. lastl~', in any eonsultation for legal 
advice, wholl~' irrespccth'e of litigation or e\"ell of eOlltro\"ersy. But this 
gradual extension occupied (in England, at least) nearly a hundred ycnrs of 
judicial annals: and the shaekles of the earlier preeedl'nts were not finally 
thrown off until the deeade of 1870.12 

(3) It followecl also, under the original theory, that tIl£' privilege f'Oulcl be 
u:aiz'cd by the attorney. Since onl~' the attorne~"s honor is im'ohwl, the Court 
would not alwa~'s attempt to judge its standards or to enforce them, if the 
attorne~' himself was willing to risk his conscience and his reputation. .. The 
Court can't determine what is honor," said Chief Baron Bowes, in 17-13.1.1 

Sir .John Strange. )Iaster of the Rolls, a decade later,H when pressed to ex
clude an attorne~"s deposition, "who ought not to betray the seerets of their 
clients," left it to the attorney to do as he pleased; "it is a \"Cry right rule; 
but as he himself has not objected to it, the Court has nothing to do with it." 
Such liberty, no doubt. was seldom exercised by attorneys; but the~' clearly 
had it, under the older theor~'; and this also took some time in disappearing. 

It is plain, then, that the newer theor~' met the older one at se\"eral points 
of conflict; and it is no wonder that the development of the new and the 

7 Trial t .... . p' '>84 sa !'tlSt nus, _ . 
! Wright r. Mayer, 6 Yes. Jr. 281. 
D The persistence of the older notion is seen 

as late as 182:;; Alexander. C. B., in Preston 
v. Carr. 1 Y. & J. 175, li8: "1 cannot accede 
to the proposition whieh has been contended 
for. that the privilege of an attorney is the 
pri\ilege of the client, to the extent that 
the client himself may avail himself of that 
privilege to avoid discovering communications 
which have passed between him and his 
solicitor ... 

10 Anne~leyl). Anglesea. 17 How. St. 'I'r. 1229. 
11 The cases of DuHarre r. Livette, Peake 

13 

N. P. 77 (1791) nnd Wilson /:. R&.stall, 4 T. R. 
753 (175:?) seem to ha\'c b~cn the first to recog
nize this, Wilson v. Rastall is another of the 
case1! which meant a great deal to tbeir gen
eration, but are now landmarks of forgotten 
struggles. 

12 In 1873. in Minet I). Morgan. L. R. 8 Ch, 
361, 366, L. C. ScI borne said, in commenting 
on counsel's citation of the earlier rulings. 
.. The law has now attained to a footing which 
made me 0. little surprised to hear the matter 
reopened now. " 

13 Quoted supra. 
H Winchestcrv. Fournier, 2 Yes. Sr. 445, 4-1i. 



- -. -.--- ~ ". --~ .. ----- --. .. , 

• 

, , 
• 
• 
• 

• 

§ 2290 PRIVILEGED CO:\I:\IUNICATIONt; [CaAP. L."X...'X.X 

ousting of the old came to be It process of many decades, and brought a 
residuum of trouble and confusion into the precedents of the 1800s. 

§ 22tH. Policy of the Privilege. 'I'he polil'Y of the privilege has been 
plainl~' grounded, since the latter part of the 1 iOO:;, on subjectiveeonsidera
tions. In order to promote freedom of ('onsllltation of legal advisers hy 
clients, the apprehension of compelled disclosure h~' the legal advisers must 
be removed; and hence the law must prohibit such disclosure except on thc 
client's consent. Such is the moclern theor~·. In short. all four of the ele
ments already noted (anfe,' § 2285) as essential to such It privilege are here 
deemed to exist. The policy has heen expounded and defended from nil 
points of view in the folJO\ .... ing passages: 

1743 • .1nndl'!I v. Earl ()f .Ing/r.om. Ii How. St. Tr. 1225; :\lr. Rcrorder (arguing for 
the privilege): "~l;; lur,!, fonnerly persons appI'arell in court thernsl'lws; hut as business 
multiplied and hCl'ame more intricate and titles more perplexed, both the di~tam't' of 
plae<.>s and the multiplicity of business made it absolutely necessary that there shoul.1 he 
a set of p{:ople who should stand in the place of suitors, ami these persons arc calk .. 1 
attornies. Since this has been thought necessary, all people ami all courts lIa ... ·e looked 
upon that confi,\enec between the party and attorney to be so great that it woul,1 he de
structi .... e to all business if attornies were to disclose the business of their clients. In man .... • 
cases men hold their estates without titles; in others, by such titles, that if their deeds 
could be got out of their hands, they must lose their fortunes. When persons o('{'omc pur
chasers for valuahle ('onsicierations, and ~et a deed that makes against them, they arc not 
obliged to disclose whether they ha .... e that deed. :-;ow, if an attorney was to he exam
ined in e .... ery case, what man would trust an attorney , .... ith the St'C'ret of his estate, if he 
should he permitted to offer himself as a witness? If an attorney had it in his option til 
be examined. there woult! he an entire stop to business; nobody would trust an attorne:' 
,\\;th the state of hi" affairs. The relL~on whv attornies are not to he examined to am'· • • 
thing relating to their clients or their affairs is because thcy would destroy the confiden(,e 
that is necessary to be preser .... etl hetween them. This confidence between the emplo~'('r 
and the person employed, is so sarret! a thing, that if they were at libert~·, when the pres
ent cause was o .... er that they were employed in, to give testimony in fa .... our of any other 
person. it would not answer the end for which it was instituted. The end is. that persons 
with safety may substitute others in their room; and therefore if you cannot ask me, YOll 

cannot ask that man; for everything said to him, is as if I had said it to myself, and he 
is not to answer it." :\!ouxrE.',EY, B.: ":\lr. Recorder hath .... ery properly mentioned the 
foundation .... that an increase of legal business, and the inabilities of parties to tran~
act that business themselves, made it necessary for them to emplo~' (and as the law prop
erly expresses it, 'ponere in loco suo') other persons who might transact that business for 
them; that this necessity introduced with it the necessity of what the law hath very justly 
established, an im,;olable secrC<!y to he observed by attornies, in order to render it safe 
for clients to communicate to their attornies all proper instnletions for the carrying on 
those causes which they found themselves under a necessity of intrusting to their care." 

1833, L. C. BROUGlu .. \t, in Greenough v. Ga<JkeU, 1 :\lyI. & K. 98, 103: "The foundation 
of this rule is not difficult to discover. It is not las has sometimes been said) on account 
of any particular importance which the law attributes to the business of legal professors, or 
any particular disposition to afford them protection (though certainly it rnay not he very 
easy to discover why a like prh'ilege has been refused to others, and especially to medical 
advisers). But it is out of regard to the interests of justil't'. which ('annot be upholden. 
ami to the administration of justiec, which cannot go on without the aid of men skilled in 
jurisprudencc, in the practice of the courts, and in those mat:ers afi'C<!ting rights and obli-
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gatiolis which form the SUbjl'Ct of all judicial pro('Ccdings. IF the privilege did not exist 
at all, evet;.· one would he thrown upon his own lcgal res(}urecs. Dcprin·d of 1111 profes
~ionlll assistanl'c, a man \\'ould not venture to l'tmsult any ~kil1ful l,.~rson, or woul(1 only 
dare to tell his ('ounsellor hal£ his ca:;c." 

18ifi, ,h:"S~:I., :\1. n., in .hulcmm v. /lank, L. H. :? eh. D. frH, {)·III: "The object and 
meaning of thc rule is this: Thllt as, hy reason of the complexity and diffi('lIlt~· of our law, 
litigation ('!In only hc properly ('ontiuetl'11 b~' professional men, it is nhsolutely nC('('ssary 
that a mall, in or!ler to prosl'1'ute his rights or to defend himscl£ from an improper claim, 
~hOllhl hav(' rel'I.l\lrsc to tl1l' assistanre of professional law)'crs, awl it being so ahsolutely 
ne('essar~', it is ('tlually nC('('ssat;.·, to use a vulgllr phrase, that hc shouhl he ahle to make 
a ('lean hreast of it to thl' gcntil'man whom hc eonsults with a vicw to the prosecution 
of his dllim, or thl' substantiating his defence against the claim of ()ther~; that he 
shoul!1 be able to pla!'c unn'striC'ted 11Il11 unhounded Nmlidenh' ill the professional 
agent, and that the ('oTIIllluni('atiolls he so makes to him shouhl he kept >l'eret, unless 
with his ronsent (for it is his prh·ill').:e, anll not the prh·ill').:e of the I'onfiliential agent). 
that he should be enabbl properly to t'olllluet his litigation. That is the meuning of 
the rule." 

18:3:3: SUAW, C. ,J., in Hatton v. Rubin",oll, H Pic·k. ·lW. -l~2: "This principle we take 
to be this; that so numerous lind t'ol11plex lire the laws hy which the rights and duties 
of citizens are governed, so important is it that they should be jlennitted to avail them
selves of the superior skill Ril!l learning of those who lire sanctioned h)' the law as its 
ministers and expounders, both in ascertaining their ri/-:hts in the country, lind maintain
ing them most sllfely in courts, without publishing those fllC'ts. ",hidl they huve a ri~ht 
to keep secret, but which must be disclose(1 to a legal IlIlviser IUlII aliw){'ate, to enable him 
sucl'Cssfully to p('rfonn the duties of his office, that the law has ('onsidl'rl'!l it the wisest 
poliry to encourage anel sanction this confidence, l,y n-:luiring thl1t 011 Slirh facts the 
mOllth of the attorney shall be forever sealed." 

1895, E~IER\" J" in Wade v. Wdlry, 81 ~le. 368, :t? Atl. Oi.): "An order uf men, hon
orahle, enlightened, learned ill the law, ami skilled in legal proecliure, is es~ential to the 
beneficent administration of justice. The aid of such lIlell is now praetieally indispen
sahle to the orderly, accurate, and ('tluitable detelIllination anll adjustment of le/-:al righB 
and duties. While the right of e\·et;.· person to conduct his own litigation should be 
scrupulously respected, he should not be discouraged, but rather encolll'lIg('tl. in earl~' 
secking the assistance or advice of a good law~'er upon IIny question of legal right. In 
order that the lawyer may properly perfOI'IU his important function, he should be fully 
informCfI of all facts possibly bearing upon the question. The person consulting a lawyer 
should be encouraged to communicate all such facts without fear that his statements may 
b" !)ossihly used against him." 

183i • . ·{non. ("C."), in The Law ~Iagazine, XVII, 68; Production of Cases prepared 
for the Opinion of Counsel: "[1 J One great object of our legal system is that the rights 
of all persons shall be submittCfl with equal force to our courts of justice .... Let the 
person be who he may, strong or weak, learned or unlearned, wise or foolish, a man of in
fluence and investCfI \\;th authority, or destitute of means and utterly hel!>ll';;s. his claims 
arc equally to be laid before the judge with all the power of advocacy of whirh they are 
susceptible, To accomplish this object, the first indispensable requisite is, that the client 
shall state to his legal advisers aU the facts of his case, \' et;.' few dients can perceive 
wherein their strength lies. They must state the whole to the legal adviser, and leave him 
to form his own judgment. By this means the balance is adjusted. The weakness of 
the dient finds a compensation in his lawyer's strength: the IrK):;enl'Ss of thuught, rare
lessness amI inaecuracy of the one, in the precision and subtlety and judgment of the 
other; and thus every man's rase is brought \\;th nearly equal ability and chance of sur., 
cess under the consideration of the judge. But how will a client venture to la~' before 
his counsel a statement of all the facts of his case, if that very statement may hereafter 
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be evidenced against him~ There wi\l be an end to equality, if one person IUL'; an advan
tage over another, bec:al~e he is suHicientl~· cunning in the law to know what ma~', and what 
may not, be safely revealed to counsel. Such equality ne\'er can exist unless dient and 
counsel are completely illentificd, and their cOllununications held to be as impervious to 
judicial investigation, as if the~ .. never hat! bcen uttered. [2J It is a received axiom, that 
cvery man knows the law. The axiom works but little injustice, because e\'(~ry man can 
ascertnin the law by consulting a I:l\\~·er. But then the condition. uJlon which this puwer 
of asecrtaining the law will rest, is, that he may make the inquiry without incurring any 
danger. Thc conullunication must be privileged to the utmost extent, or it \\;11 not he 
made. Thus it will he one cOllsequeIlce of the rule, that thc law will bc in no way open 
to thc cOlllllllmity at large: to thl'm it will be a sealell book; arJ(1 this axiom, from which 
cvery .Iecision, in a grcater or less degree. deri\'es its justification in point of moralit~·, 
,,;11 work very gric\'ous injury .... [:,:1 Wc would ask whether the llllv()cate;; of this rule 
havc seriouslv consillered thc fearful relation which it \\;11 ereate hetween a lawyer and 

• • 
his client. We arc not so utopian as to ~IIPJlose that, in the long lists of our profession, 
names will not he fOllml of lawyers treacherous to their clicnts, of men who' scirc \'olunt 
secrcta domus atque illlie timeri.' Such lawycrs, if this rule is to prc\'ail, will have thcir 
clients at their mercy, and may at any moment contrive thcir nlin .... :\Iany of our 
readers will recollcet th(, passage in ~Ir. Bcntham's work upon 'Judicial Evidcnce,' in 
which he maintains thc propriety of compelling lawyers to diselose the secrets of their 
clients. In thc note upon this passagc in :\lr. Dumont's \"C~. pcrtinent remark: 'Admit " 
this opinion of ~Ir. Bentham, it is said, and thc aceus(''(l ha\'e no longer counsel; they are 
surroundell hy agents of justice mill the police, ngainst whom they ought to he so much 
thc more upon their gilaI'd, as no man of a noble or ele\'atellmincl would stoop to such an 
cmployment. Tiley are SI) many spies anll infonners placed round thc accused.' This is 
to supprcss the clefence entirely .... [-II Our limits confine liS to only one more arj,'llment 
bcaring upon the suhjcct heforc us. :\lr. Preston once saill, that out of thirty questions 
submitted for his consideration. not. more than one found its way into a court of justice. 
Indeed, thc adjustment of disputes b~' thc opinion of counsel takcs place so far morc fre
quently than h~' 11 suit or trilll, that it may he said to form in this country thc practical 
administration of civil justice .... 'The greatest trust,' says Lord Bacon, 'uetwcen men 
and men, is the trust of gi\'ing counsel. For in other confidenccs men commit the parts 
of lifc; their lanlls, their goods, their children, thcir credit, some particular alTair; but 
to such as they make their counsellors they commit thc whole, b~' how much the morc 
they are obliged to all faith and integrity.' The condition upon which alone this counsel 
can be given rcquircs particular attention. Thc la\\~'cr l11ust have thc whole of his client's 
casc, or he cannot prctend to givc any useful mh·ice. Upon a partial statement of facts 
he may judgc correctly, and yet givc his opinion in favour of a claim, which, if he had 
known all thc circumstauces, he would have perceived to bc unjust, and which a court of 
justicc upon full iIl\'cstigation at oncc ovcrthrows. That the whole will not \}l! told to 
counscl unless thc privilege is confidcntial, is perfectly clear. A man who seeks advice, 
sccks it because he believcs that hc may do so safely; hc will rarely make disclosures 
which may hc used against him; rather than create an adverse witness in his lawyer, hc 
will refuse all. private arbitration, and take thc chance of a trial. We submit, that any 
rulc which t.~nds to prcvent thc settlcmcnt of quarrcls by such arbitration will work an 
enonnous evii. Our judges ought to pause beforc they sanction the received rulc upon 
the production of cases, which, ns it interfercs with the communication between client 
and counscl, renders it dangerous to adopt this coursc, so easy and so safe, so free from 
vexation, and satisfactory to all honourable 1l1inds." 1 

§ 2291. 1 The reasons in favor of the privi
lege have also been set forth, impartially but 
forcefully, by Edward Lh':ngston (circa lS2a), 
in his Introductory Report to the Code of 
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Evidence (Works. cd. 1872, I. 459-4(7), in :L 
passage which. next to the one lll~t quoted, 
is perhaps the bcst of all treatments of the 
subject • 
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Can these plausible reasonings be questioned? Is there lacking no one of 
those four e,;sential elements (anfe, ~ 2285) for It prh·j(ege against disclosing 
('ommuni('atiolls~ Harely indeed has any question been made of the sound
ness of this privilege. :\cvcrthcless, how much there is to be said in answer 
can hardl~' be appreciated until we have heard the ineish'e arguments of 
Bentham, who stands out, with Lord Langdale and Chief .Justice Appleton, 
liS the onl~' eminent names enrolled in our annals ill radical opposition to 
the prh'ilege: 

182;. :\Tr . .Teremy Brnlham, Rationale of ,Judil'ial E\·idenl'('. h. IX. pt. IY. ('. 5 {Bowring's 
ClI.. vol. ,') I. pp. ·~i-~ /T.): .. When, in consulting \I;th II law adviser, attorney or adwlCate, 
a man has confe:;sed his dl'linq'_lenl'Y, or diselo:;ed S(HIlC fa/,t whirh, if stated in court, 
might tend to operatc in proof of it. such law a,l\;scr is not to bc suffered to he examined 
as to any such point. The law ad\;ser is ncither to be compelled, nor so much as suffered, 
to betray the tnlst thus reposed in him. Xot sufferClI? \Vhy not? [11 Oh, because 
'to i:octray a trust is treacher\"; lind an act of trea~'hel"'; is an immoral act.' •.. If the • • • 
law a(h;scr, of his own motion, the law neither cOlnmandin~ nor forbidding him, were 
to ofTer his testilllon~' for the purpose of promoting the cOIl\·il.'tion of his dient, the im
putation of treachery would have, if not a goud ground. at an~' rllte a hetter, II more plausi
ble ground. But the question is not. whether the lawyer shall thus offer his testimony; 
but, whether the law shalll')JJ1J1Hu\(1 it, or authorize hill!. na\, force him, to refuse it .... • 
[2] Hut if sueh confidence, when repo:;etl, is pt·rrnitted to he \'il)lut(~I, and if this be known 
(whieh, if sueh be the law. it \\;11 he,) the con"(~lul'n('e will he, thut no sUl'h confidence 
will be reposc!1. Xot reposed; Well; and if it be 1I0t, wherein \\;11 consist the mischief: 
The man by the Supp(.~ition is guilty; if not, h~' the ~uppo;,ition there is lIothing to be
tray: let the law ad"i:;er say everythin~ he has heard. C\·er;.-thing he can ha\'(' heard from 
his client, the client cannot have ;mvth:-:lg to fear from it. That it \\;11 "ften happm that . -
in the case supposed no such confidence ,,;11 be reposed, is natural enough: thc first thing 
the advocate or attorney wiII say to his client. will be, 'Hememher that. whate\-er you 
say to me, I shall be obligt,1 to tell, if asked about it.' What, then, will he the conse
quence? That a guilty pcrson \\ill not in general he able to derive quite so JJ1uch assist
ance from his law adviser, in the way of cOlIl'erting a false defence, as he may do I1t 
present .... [:)] 'A counsel, solicitor, or attorne~', cannot conduct tIle ('II11'iC of his client,' 
(it has been observed) 'if he is not fully instructed in the circumstances attending it; 
but the client' (it is added) 'could not give the instrU('tions with ,YUle/!/, if the faets con
fided to his advocate were to be disclos.:d.' Xot with safety? So mnch the better. To 
what object is the whole system of penal law directed, if it he not that no man shall hl1ve it 
in his power to flatter himself ",;th the hope of safety, in the ewnt of his engaging in the 
commission of an act which the law, on aeCOunt of its supposed mischievousness, has 
thought fit to prohibit? The argument employed as a reason against the compelling 
such disclosure, is the \'e~' argument that pleads in favour of it. , .. [-i. It has been 
argued 2 hy a defender of this privilege that the guilty are entitled to be protected to a 
certain extent; that supposed policy has been thus phra,;c<l:] 'Even in the few instances 
where the accused has intrU,;teu his defender "';th a full confession of his crime, we hold 
it to be clear that he may still be lawfully defended. The guilt of which he may be con
scious, and which he may have so disclosed, he has still a right to see distinctly proved 
upon him by legal evidence .... Human beings are never to be run down like beasts of 
prey, without respect to the laws of the chase. If society must make a sacrifice of any 

2 By Mr. (Inter L. C. J.) Denman. ill the 
Edinburgh Review. :'tlurch, 1824, n'\'icwing 
the original French edition of :'tlr. Bentham's 
treatise. The answering Ill'gument, following 

vo~.v. 2 17 

thc abovc quotation. is by Mr. J. S. !\lilI, who 
edited his master's treutise. but is conceived 
in tlw bc~t Benthanllc spirit and is worthy of 
the context. 
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one of il~ mt·mhers. let it procecd according to gl'ncral rull's, upon known principll's, Ilne! 
\\;th clear proof of necessity; "let us carve him as a feast fit for the gods, not hew him 
as a earcllss for the hounds.''' •.. In reading the above declaration, one is at a loss to 
discover what it is which the writer is aiming at. Does he really think that, all other 
things being the same, a systeJll of procedure is the better, for affording to criminals a 
ehalll"C of escape? If this be his serious opinion, there is no more to be said; since it 
must be frecly admitted that, reasoning upon this principle, there is no fault to be found • 
with the rule. If it be your object not to find the prisoner guilty, there cannot be a better 
way than reCusing to hear the person who is most likely to know of his guilt, if it exist. 
The rule is perfectly well adapted to its end; hut is that end the true end of procedure? 
This question surely requires no answer. But if the safety of the innocent, and not that 
of the guilty. be the object of the reviewer's solicitude, had he shown huw an innocent 
man could be endangered by his lawyer's telling all he has to tell, he would have delivered 
something more to the purpose than any illustration which the subject of carcasses and 
hounds could yiel,l. 1£ he can be coment for one moment to view the question with 
other than fox-hunting eyes, even he must perceive that, to the man who, ha\;ng no guilt 
to disclose, has disclosed none to his lawyer, nothing could be of greater advantage than that 
this should appear; as it naturally would if the lawyer were subjected to examination. 
. . . The denundation whieh follows against hunting down human beings without 
for the laws of the chase, is one of those proofs which meet WI every day, how little, as 
yet, evcn instrllcted Englishmen are accustomed to look upon judicature as a means to an 
encl, and that end the execution of the law. They speak and act, every now and then, 
ag if they rcgarrled a criminal trial as Co sort of game, partly of chance, partly of skill, in 
which the proper end to be aimed at is, not that the truth may be discovered, but that 
both parties may have fair play: in a word, that whether a guilty person shall be acquitted 
or Jlunished, may be, as nearly as possible, an even chance. . . . Whence all this dread 
of the truth? Whe!lce comes it that anyone love:' darkness better than light, except it he 
that his deeds are evil? Whence but fl'tlm a confimled habit of \;e,,;ng the law as the 
enemy of innocence as scattering its punishments .... ;th so ill-directcd and so unsparing 
a hand, that the most virtu(>us of mankind, were all his actions known, could no more 
hope to e"3cape from them, than the most abandoned of malefactor3? Whether the law 
be really in this state, I ,,;11 not take upon myself to say; sure I am, that if it be, it is 
high time it should be amended. But if it be not, where is the cause of alarm? In 
men's consciousness of their own improbity .... [5] Thus much in vindicr..tion of the pro
posed rule [abolishing the privilege]. As for its advantages, they are to be sought for not so 
much in its direct, as in its indirect, operation. The party himself having been, as he ought 
to be, previously subjected to interrogation, his lawyer's evidence, which, though good of 
its kind, is no better than hearsay evidence, would not often add any new facts to those 
which had already been extractl'<i from the lips of the client. The benefit which would 
arise from thc abolition of the exclusionary rule, would consist rather in the higher tone 
of morality which would be introduced into, the profession itself. A nile of law which, 
in the case of the lawycr, gives an express licence to that ,\;!ful concealment of the 
crimimLl's guilt, which would have constituted any other person an accessary in the crime, 
plainly declares that the practice of knowingly engaging one's self as the hired advocate of 
an unjust. cause, is, in the eye of the law, or (to speak intelligibly) in that of the law-makers, 
an innocent, if not a virtuous practice. But for this implied declaration, the man who in this 
way hires himself out to do injustice or frustrate justice "lith his tongue, would be viewed in 
exactly the same light as he who fnlstrates justice or does injustice with any other instru
ment. We should not then hear an advocate boasting of the artifices by which he had tre
panncd a delmled jury into a verdict ill direct opposition to the strongest evidenc("; or of the 

. effrontery \lith whiC'h he hud, by repeated insults,thrown the faculties of a • bona fide' '\\;tncss 
into a state of confusion, which had caused him to be taken for a perjurer, and as such dis
believed. ~or would an Old Bailey counsel any longer plume himself upon the number of 
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pickpockets whom, in the course of a long carcc!'. he had succeeded in rescuing from the ann 
of the law. The professiunallawyer would be a minister of justice. not an abettor of crime." 3 

1844, Lord LA!'\GD ..... Lt:. in Flight v. Uol,i7/.<071. 8 Beav. 22. 36: .. I own that it is diffi('ult 
for me to comprehend how it is possible to appl:' to such cases thc rules which urI." applied 
to cases totally different. An innocent man, falsely accused uf fruud. \\;11 scarcely be de
sirous of concealing the fa('t~. which he may ha\'e stated to his legal adviser for the Jlur
pose of obtaining legal protC".:tion to which he is justl:-· entitled. A man engaged in a 
scheme of fraud \\;\1 b:! very un\\;lling to disclose the statement of facts. which he may 
have made to his legal adviser for the purpose of better enabling him to conccal or to se
curl." and enjoy the fruits of his fraud; and it is II qucstion. which I wouln willingly submit 
to the consideration of those who have to (leri!lc uJlon ('ases of this kind. whether the in
terests of society and of justice. or the honour an,\utility of the Icgal profc5sion, which are 
so closely bound up with those interests, arc more or less likely to be promoted. hy the 
author of thc fraud being eomJlelled to disci use. or IJ(>nnitted to conceal, the fact of his 
o .. n admissions contained if! such n statement of facts." 

At first sight the Benthamic argument seems irresistible. It always comes 
back to this, that the deterring of 11 guilty man from seeking legal ach'ice i;; 
no harm to justice, while the innocent man has nothing to fear and therefore 
will not be deterred. In answer to this, nevertheless, !hr~{!._!?!!gg~s~iol1~ are 
to be made, the least weighty of which tUay be first not"iced:--

(1) There is in ch'il cases often no hard-and-jast line between guilt and 
innocence, which will justify us tlS stigmatizing one or the other party and 
banning him from our sympathy. In land-titl~s, fot' example, the one claim
ant has perhaps bought in good faith a title resting on a chain of conveyances 
reaching back to a GO\'ernment grant, which itself invoh'es a :\lexican alcalde's 
authorjt~·; while the other claimant has bought from an occupier who has 
&pparentl~' gained title by acl\'erse possession. The decision of the contested 
right will depend on some abstract rule of law which produces its effect far 
back in the tangle of document'>. and is wholly irrespective of the personal 
merits of the claimants' conduct. There is no moral right or wrong, in a 
eoncrete sense, for either of them. Such was, and still is to some extent, the 
status of all land-litigation in England, where registration of deeds was prac
tically not observed. We are therefore not necessarily abetting crime or 
other moral delinquency when we permit the concealment of the party's 
admissions to his attornE'Y. 

(2) Even assuming that the part? against whom the law would decide 
is, by virtue of the illegality (technical or otherwise) of his cause, not to 
be considered as worthy of aid or encouragement, nevertheless, in a great 
part of civil litigation, it does not happen that all the act.'! and facts on one 
side have been lVh~lly right and lawful and all of those on the other wholly 
,\\-Tong and unlawfuL There is more commonly a mixture of these qualities, 
in infinitely varying proportions. Hence we cannot assume that the opera
tion of the supposed deteri'ent influences upon the client's mind will be as 
simple as is supposed in Bentham's abstract argument. In other words, it 

3 Mr. Bentham's nrgumen~s will be found Chief .Justice Appleton of Maine. Evidence. 
paralleled in the treatise (l8GO} of his disciple, c. X. p. 161. 
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docs not commonly happen that A, by rea!'on of the state of his case, will 
ha\'e 110 fear at all of disclosure, whill' 13, h~' the !'arne reason, will ha\'e all 
the fear. III a large proportion of eases, each will ha\'e snnwthing to fear. 
The consequenee would he (if the quantit~· of unfa\'orable data in his ease 
be large el1llul.dl to eXl'r('ise all influl'IJ('c) that a Pt"r:;()1\ who has II partl~· good 
cause would often bl" deterrl'd from consultation b~' virtuc (If til(' had part or 
of the part that might pos"ibl~' (to his notion) bl' had. :\ow the ahstinence 
from seeking legal addee in a gOOf I eallsc is b.\· hypothesis an edl w!tieh is 
fatal to the administration of justice; and e\'('n Bentham doC's not go ::;0 far 
as to questioll this hYI>othe:-is. It should be added that the client's attitude 
in eriminal eases (where we ma~' assume that, if guilty, he is wholly 1111(1 

inrli\'i!'ihl~' gllilt~·) need lIot he taken as justifying Bentham's argument in 
that c:Ias,.; of l'a~es; hCl'aiise the ('OIllIllUlli(:ations will there he ill ('ffect sclf
('rilllinating admissions; and, if they ('ould be ohtained frorn the attornc~', 
thc same e\'ils would folio\\' whie'h, as has heen s('en (al/fr. § :?:?il), I'on
~titllh' tllP ('hid rca son for forbidding ('ompulsor~' sclf-('rilllination, namel.\·, 
tht· tenden('y of the pros('eution to degeneratc into a relianee uJlon that mode 
of proof to thl' neglcet of others. :\lorcon:r, it seems more likely that, if the 
privilege wcrc abolished, guilt.\· persolls would WI I(',;s than before s('ek legal 
aid, bllt \\'ollld merely refl'ain from self-erirninating confidenccs; :;0 that the 
pro:'(,l'lltifln WOllld 1I0t ;.:ain at all thereby, while the defendant's advi;-;er woul(l 
lo"e the opportunity of ('xer('ising that diseretion whieh lit' !'onH'tillJ('s has. 

(:~) E\'('n a"slIlIling. for ei\'il I'ases, the IH'gatin' of thl' foreg()ill~ argument 
- i. ,'. a~~lllnillg that in an,\" eausc one party's (Oasc is wholly right and the 
other's wholly \\Tong ,still, so far as the wrongtio('r i;-; c'onsequcntl~' de
t('rred froll! seeking legal addcc, that r(';;ult is not, as Ih'ntham would have 
it, an unmixed good; for it rlOl'S not folk,w that" a guilty person would not 
ill general deri\'e quite so much a:;~istanee from his Jaw a(h'iser, in the 
way of ('ol1eerting a false defcnl'e, as hc may do at present." This docs not 
follow except on the a,;sumption that e\"er~' legal adviser im'ariably proceeds, 
on requcst, to assist, by litigation or otherwise, the unju:;t causes that ma~l 
be laicl before him b~' his clients. How far this assumption is true varies 
no douht with the individual ancl the loealit~·. But there arc at least many 
fraternities of the bar among whom arc man.\· practitioners who no not pur-, 
sue sll<o·h a course. Either the\' decline the cau:;c utterh', in heinous cases . , 

(and C\'en the prh'ilege as it exi-;t;; would not protert t hC'm if the,\" consented 
to concert with the dient a fraud or a crime), or the~' pC'rsllade the dient that 
the cau!'e is hopeless to support, or they scellre a settl('ment with the oppo
nent in which the dient's interests are satisfiecl to the extent that there is 
any moral justice in them. To guarantee for e1ients of unjust causes a free
dom of ('onsultation with Il·gal ad\"is('rs cannot he deemed an evil except to 
the l'xtellt that the bar is lInprilleipleti; awl ill that condition more radical 
f('mcdips lire 11l'eded than the llenial of the pridlegl" 

(-I) Tbt' cOllsideration of "trea('hcr~'," ::;0 in\"iting an argument for Ben-
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thurn's sarCHsms, is nfter all not to be dismissed with a sncer. It is impal
pable and somewhat speculath'e; but it Iws a "alidity nevertlwll's:;. It is well 
emphasized b~' :\1. DUlllont.4 If the counsellor wl're eOlllpellahle to disclose, 
.. no mlln," says that very disciple of Bentham, .. of II noble or elevatl'd mint! 
would stoop to such an employment.":' ('l'rtailll~' the po~iti()n of the leg-HI 
adviser would be a difljeult and disagreeable olle; for it must be rcpugnant 
to nnv honorable Illan to feel that the confidences whic:h his relation lIaturalh' • • 
invites arc liable at th(· opponent's behest to be laid ope II throuf!h Ilis OWII 

testimon~'. lIe cannot but feel the disagreeable illconsistl'lIey of hl'ing at tllC 

same time the solicitor and the re\'ealer of the sc('rcts of till' eHUSC. This 
double-minded attitude would create an ullhealth~' moral state in the prac
titioner. Its cOile-rete impropriety could 1I0t be oH'rhalall!'l'd by the re('olJl'C'
tion of its ubstraet desirability. If ollly for the sake of the pellee of wind 
of the counsellor, it is better that tht' Jlri\'il(·~c should ('xi . .;t, 

After all, the loss to truth is eOlllparativel~' small, in 1I11)(lern times. It 
was mue-h greater in the period when tIll' eivil party's OWIl pri\'ill'ge of silenec 
was still in forec; fur tlll'1l hi,; admissions to hi,; attorne~' would have eonsti· 
tuted n distinct and substantial addition to thl' available sources of proof. 
But now that he ('all be freel~' interro,(rated and called to the stand by thc 
opponent and madc to disclo~c on oath a~ that hl' kllO\\';;, it is e\'ident that 
the disc:losure of hi,; adruissions made to II is attotllcy would add little to 
the proof, e:<eept so far a,; the client is a person eapahle of perjuring hunself 
when interrogated in ('ourt. 

Xen'rthelcs,;, the priYilege remains an anomal.\', Its henefits arc all in
direct and spceulatin-; its obstrlletion is plain and eonerete. En'n the all
swers to Bentham's arglllIlent conccde that it is accurate and well-founded 
in its application to a certain proportion of cases. It is worth preset\'ing for 
the sake of a general poliey; but it is nOlle the less all ol>stad(· to the inn',,· 
tigatioll of the truth. It ought to 1)(' ,;tril't1~· ('ollnlll'd within the narrowest 

• 

possible limits consistent with the logic of its prineiplc.6 

§ 2292. General Principle: Statutory Definitions. The phrasing of the 
general prindple, so as to represent all its {·ssentials, llIlt only essentials, anrl 
to group them in natural sequence, is a matter of some rliffielllt.\'. The fol
lowing form seellls to aecomplish this: (1) Where /rgn/ adrice of any I..·illd 
1:9 .vought (2j from a proflw.yiollfll legal wit-iscr in his capacit!l ns "rlIch, (:3) the 
commll1licati01ar relflting til tlwt pllrprm', (.1) made ill c(JII,fidcllce (li) b!l the 
client, (6) arc at hi.v iWltance permal/cntl!l protceted (i) frulIl disc!olllire by him-

4 In the passage nbo\'1' quoted. security. must tuke "bel' usdessly or worse, 
5 \'. C. Kni!(ht-BrU"'" ill P":Irse r. Pt.'MSC, are tno great u priZl' to pay for truth itself." 

1 D,'G . .I.: Sm. ;!5: "And sUrl·l)' the m('lIIHl!'SS e En(j. 182S, Ill'st, C. J .. ill Broad t'. Pitt. 
and the mj~('hicf of ['f)'jng juto UlU311'd confi- 1 ~I. & ~L 2:13, :! C. ,~ P. 511'; ("The prh'jlege 
dential condultutiollS with his legal u(!\'iser, the is an anomaly. (lIld ought nut to he extend(·d") ; 
generul ("'il of iufusinll reserve und dis.simula- U. S. 1>,;31. :-ihaw. C. J .• in FO$tl'r r. Hull, I:! 
tion, urlCu~ineds lind suspicion und feur, into Pi ... k. ~t:.S.i. SO. Hi (" The rull' of pn\'ilcg('. hu\,· 
thog(' communirutions whirh must take place, inl: u t(,lId,'nry to pr'·'.'!'nt the full disrlosure 
and which. unless in (. condition of perfect of the truth. ought to b'l construed strictly"). 
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(;~{f or I)!! fhe {t'!I,d (l(ll·i.~er. (1'1) c.rct:pf the prutcr.til)/I In: !i·flirt'l/. These variolls 
L parts will he taken lip ill the abo\'c oreier. 

I t may here be noted that the privilegc has in many jurisdictions bccn 
embodied in statutes. l These have seldom helped to settlc nny mooted point; 

i 2292. I Es';!..' s[) : (or a dbc(J,~ilJn "f 
the nttoruey's privill'gt' as afT.'l,ttoti by thu 
Banknlr>try .\d of P''':l. "". :\!r. (i. W. 
E<lwurd~' "rti..t,· in :1:1 Law JOllrll. ·I."~' (11)~'') ; 

USITEl> ST.'TE~: .11"/",,,,,,: ('ode I!lU7. 
~ aHr,:! ("("fltnll,uuil'atiofl~ til any attorllPY, 
or to hid rh·rk ... itlu:r hy til(' cli"nt or attotl ... y. 
1Il'IlIlilll( his "mplfl),Ttll·llt. or in autieiputifln 
thl·reof. 8hllll Ilt'Wr I", IWllrd hy th .. "flllrt 
unl"8:; rall .. d to t,,"tic\' hv the .. Ii .. llt. :' .. tl", • • 

nttorrH',Y ('unlAot dhwlllsf' thp aclvil'" or ""'1l1~,,1 
h .. may I(i,'" til his ..ti,,"t. This rul .. do,'s lIf1t 
"xrlud" tl ... IIttOtlll'), a~ II witl\l'~s to lillY fll,·t" 
whiC'h fllay tratl:"ll,irt' in ronnt'l,tion with hi!i 
,'mploYIIII'nt"); § ·WI:! ( .. "0 attotlll'Y ,h"ll 
h" t'orlll)l'tpnt or ('oll1ll"lIabl(' to t"stify in allY 
l'ourt iu thi, ,talP. (or or aJ.(nill~t hi, ..ti'·lIt 
to allY Illfltt('r or thillJ.(. knowl"t\~" of whieh h" 
IIlIlY hfl"!' nr'luirl',1 f"'lIl hi, r1il'nt. loy "irltw 
of his rdati'lIls , .. attotlll'Y. IIr hy r"asonof tl", 
fllltiripatl'rl ClllploYlIIl'llt of him I'" atulTIlI'Y. 
Iollt shaU h .. hoth rOIlII,,·tl'ut U!II! ('IJIUI",lbhlo 
tl) t",tify. for or !lJ.(aill<t hiN ,·lh·llt. as to any 
lIIatll'r or thillI';. know\t't\Io('> of which hI' mny 
ba\"t~ acquired iu auy ntlll'r tnauIlPr"): 
.·tltz.,!:a: ('01111'. L. 1!11:1. § I,(h (lik •. • Or. 
Annot. C. I .... !'.!. § 71:!. I'ar. :!); 
Ari':ol"I.' HI'\", ~t. l!ll:!. ('iv. C, § 11)i7. par.-4-
P. C. § I:!:!~. par. :! (Iikl' (',,\. ('. f'. 1'. § 1,,,1); 
pflr. fi (wah"'r by tl'~tifyilll(; '1ll<>tl'd 1' ... ·1. 
§ :!:lSO, ; 
..trk<ln.<l.,: Dil';. HlI!!, § 4l-11i ("Ull altortu'y. 
roneerning uny '·'JO,ulunieu.tion mad£' to hitH 
hy hi" cli .. llt ill that r,'btion. or his fld\'i('1' 
tlll'rl'on. without till' <'Ii .. Il!'" ronseut." ill 
• 1I1<'ompelt-ntl ; 
Cali!orTIill: C. C. I' 1 ... 7:!. § ISSI ("T!lI'r .. am 
particular relatior·" ie. whirh it is th,' poli('~' Ilf 
tilt' la.w to f'IU'our:\J!f' f'I .... nfid·.·lwe and tl) I,rest>rvo 
it iuvitJlnt('; tllPrl"[;;!'i' u. pf'r:-lon rannnt he 
"xalllill,'d fl8 a witllt .. ,," ill thl' foUowillg CMe"; 
..• :? All attutlll'Y rall/l"t. without the con
sl'nt of hi- ,·li .. llt. I", "xll/nine,1 a~ to all\' com--
mUllieation mati .. hy till' di.·lIt to him. or his 
advice gh'l'1l tlll'n'oll ill th .. courSl' of prof .. s
sionsl enlplnynlf.:ut; nor ('an an attornt·y's 
secretary. 8tpllol(mphpr. or ('It·rk. be CX:Ullill('d. 
without the cons .. llt of hi~ employ,·r. COllrNII
ing uny fart the knowl",lg(' of which has heen 
acquired ill 8uch ""pad!y"); 
Colorado: ~f)mp. L. HI:?!. § 6563 (lik .. ~al. 
~. C. P. § IS'H); § 65tH (waiver hy rOllspnt. 
allowed; «lIot ... 1 alll_. § 4SS) ; 
Geor(Jia: He,'. C. 1!11O. § 57i;!j (communica
tions "between !lttorney or CO\I/I8"! and cli"llt" 
urI' l'xc\udl',I); § 57Sr, (" conl/lnlllirutioll~ to 
any I\ttorncy. or hi" d .. rk. to he tr!lllsmitted 
to the attorney pendinl( his "mp!oynH'nt. or in 
IlIltil'ipatioll th .. r .. of." arc iIIR.!missihl,,; "so 
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tl,,· attotlll'Y "lIlll1ot disdo:;,' till' lI(h·irc or 
'·,)lIIl~ .. 1 hI' Utay give t.) hi:; cliellt. nor Ilroduce 
or d .. livl'r Ul' title-d,'cds or othl'r plIlH'rs, ('"cept 
"vi.II'II'·'·" uf dl'ht Idt ill hi:; I",,,,,,<ioll by his 
eli"lIt; this rul .. <I",'" lIut .. xdudl' tIl!' attlltlle~' 
liS " witlll'~ to any fll('t:; whieh Illay transpire 
in (·onlll',·ti')/l with hi. 1'IIIIIIuymcllt"); § 5sfiO, 
P. C. l!l1O. § 10:17, (IIIr. 5 (""0 IIttOtlll'Y ,hall 
I,,· romp,'t"lIt or cUIII(",lhLble to t"ritify ill lillY 
.. uurt ill thi, :'tllt,·. fur or uI(ain8t his cli .. nt. tl) 
allY lUatter or thing. kllowledl(" of whit'h I", 
III:LY htL\'" "1.''1uir .. d (rulII his dil·nt. hy virtuo' 
fir his fplatiul1:' n..~ nttorrh..',Y. nr hy rt'u!'on of the 
a"til'ipat"c\ "lIJpluYJII"lIt "f hillL as atturll!·Y. 
hut ,hall I,,· Luth ,·ollll",t .. "t al,,1 ,·ollll.l'llabh 
to t('!itify. for or a~:liu:,t hi:i "lit'llt. a!4 to any 
nmtkr or thilll(. k"ow\c·t\ge "f whi.·h I,,· !lIay 
han' ut·quin·d ill :llly (,ther nUluru:r": a.,,; to 
an uttOrIU'Y':\ t4'stiruony in J"tt'llcral. ulHit·r tlti:-t 
:itatHt", Sl't' th ... ra!'5t',i eited unir. § HH 1) : 
a ·1.:i·I4. 5·"77 (a Wltz ... :;'i II'-'I'U not di .. ·I"s(' .. tl ... 
a.\vil·'· of hi~ pr"f"s8ional au\'i~"r8. nor hi> .. on
sultatioll with tlt"'n ") ; 
JII.:h,,: ('O!llp. :"t. 1!119. § 7(l~7 (likl' ('al.('.C.I'. 
~ 1" .... 1. dow II to .. prllf .. ~,ional Plllployml'nt") ; 
1",li.rnfl: Burn. ,\nn. :-'t. 1!11·1. § ;;:?O. par. :1 
(" ;\ttorw'ys, as to C'l)ufid"lltial ("OhHllUui('a" 

tilHl:-i rBad\' to thl'IIl in tIlt" ('I)UrSe f)f thpir prn
ft·:<'iio!l3.1 bu~in"g~ . • UHj :L!'l t41 !uh-it'e giv{'n ill 
,1l .. 1t raSl·~ ... sh,,1\ not he c(Jmpetcnt) ; 
1,,"'1': Co<1,' 1,:1 •• § 4I1U". Compo (,,,d,· § 7:115 
(" ~() prt\('ti,'iu~ attornl'Y, (·ounsp)or. physi
("iall. :o;U r~(·on. or til£' st('Ill)~il\I,llPr or confidl'(l
ti,,1 .. It·rk of any sue·h Pt'rsOIl, who ohtains such 
illformatiun by r.!t"''io\L of hi~ '·lIIplnYIIU!nt. 
minister of th" g""p<,1 or priest of any dl'nomi
nation. shall I", "HOWl<!. in gj,ing t('stilllOny. 
to displosc un~' "onfidential communi .. "tion 
propl'rly intru:;tl'c\ to him in his (.rof,·shinn,,! 
rap"rity. un'! npc(,Soqary and prop.·r to ,·ltabl" 
him to di8I'h"r~e th .. (unctiolls of hb offire 
accordin~ to th" u,'\I:l1 "ours,' of pt:Lrtir'l' or 
disciplilL!'. Surh prohihition .hall not aPl.ly 
to cast's wh,·r ... th" rrarty in whose f,wor th,· 
sallie is rnadp w"i\'('s tht' ril(hts cont,'rred") ; 
Kart.W'3: Gcn. Rt. Hl!5. § 7:!:!:~ (like !'-Io. IV·,·. 
~t. 19\9. i MIS; adding ... hut if a person 
without ohj(,,·tion OIL hi~ part t.'stifies con
("'rnin~ ILn~' Buch ,·olllmuniration. th .. nttorn .. y. 
c\,·rI(Y!JLfln. priest. or phY8iciun communicntNi 
"ith mILy alw I", required to testify on the 
Stun" _uhj .. ct ILS though ponscnt had been ~h'en 
within th~ rnpr.ninR of the la~t three subdi
yisinns ") : 
Kmlllck1l: ~. C. P. Ib95. § 606. par. 4 (" "0 
attorn<'y ~hnl1 testify ('oncerninR a communi. 
(,fit inn mude tn him. in hi. prtlfes~ionfll rhur
n('tl'r. by his client. or hi. UdVi<:,' thereon. 
",ithout thl' rlient's ron,ent ") ; 
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bllt 011 the other hand the~' ha\'c seldom cham'ed to disfigurc the common-law 
rule or to unscttle its lugical development. Their phraseology is c()I1lIllonl~' 
ignored by thc Courts, as being merely an attempt to name and to rccognizc 
the common-law privilege. 
Loui.tiana: Hev. ('iv. c. 19:?O, § 22S,1 (":\0 ney in thl' prohnte of a will heretofore executed 
attorney or ('ounsellor at law shall give evi- or offcr<·d fClr I)robate or hereafter to I .... • eXl~ 
dellce of anything that ha!l been confided to cuted or offered for probate from becoming 
him by his <'lient. v.ithout the cOllS('nt of sUt'h B witn""i a. to its pr<'fJ!lrlltioll and ex"cution 
client "); in C!\~" .uch attorney is one of till' subscribing 
.\/i7muota: Gen. St. 1913. § b.175 ("Th('re witn('s~,'~ tlll'rdo ..•• The wllh'era herein 

·are pllI'ticular n·lation:! [ctt'., a.~ in Cal. Cod('1 pro\·i,\t·d for lIIust I ... • mad" in 0p"'n court on 
• •• : 2. An IIttorn,·y eaullot. without the till' trial of till' IIction or I)wcel'ding. flnd a papl'r 
consent 01 his dipnt. be eXlLmill!·d Ill! to any ('xecu tI·d by a party prirJr til the trial fJrovid-
communication made by th" client to him, ing for such wlIiHr shal1 he insufficil'nt as such 
or hi.~ advicc givcn tIIl'Tl'flll. in the cours(' of a w/linr. But the attorlll'Ys for the rC5pct·-
profeeaional duty nor can 11IIY emploYl'., of su('h tin' ,.arti!'s prior tn the trial may stipulate 
attorney be examined ali to uny ~'Uch ('0111- surh wuinr and the same shall be suffici~nt 
mUllication or ad\'ice ";thout the client's con- th .. r.·f"r ") ; 
sent"); Surlh Carolina: ('on. St. 1919. § 1797 (on a 
Mi.taouri: 1919. § 5418 ("The following I'cr- e1l1.rge of "fraud UI)on the State." no answer 
sons shall be inromp.'tl'nt to te~tify; . " shall bt, rdu:!Cd "lx'cause hl' came into the 
third. an attorney. concerning any conllnu- possl'ssion of such e\'idence or infornlution by 
nication mad" to hilll L~' hL~ !'lient iu thnt his position as counselor attorlll'Y before the 
r~lation. or his ad\'ic~ thereon. without the consulllmlltion of Huch fraud ") ; 
consent of such client "); Sorlh [Jakola: Compo L. 1913. § 7923 (like 
Montana: Rev. C. 1921, § 10536 (like Cal. Cal. C. C. P. § Ib!'l. down to "employment"); 
C. C. P. § 1881); § 7924 ("If u pf'r1!on offers himself as a witm·s. .... 
_Vebrll3ka: Rev. St. 1!l21. § SS35 ("Thl' fol- it is a COU"l'ut to his attorney's examinution 
lowing persons shall be inCOIllPl't"nt to te·,;tify : "on till' Sllnu' subject ") ; 
· .• fourth. an attow!'y. conc,'rning any ('Olll- Ohio: (;en. Code Ann. i921. § 11494 ("The 
rnunication made to him I,y his dient during folln\\illg per,;ons shall not testify in cer-
that relation or his ad\'icl' th"r!'on, without tain fl'''PCCts; 1. An attorney. conc!'millg a 
the client':! consent in opt'n court ur in writing communication made to him by his e1il'nt in 
prooucl'<i in ('ourt "); § bt'-tO (" ~o practicing that relatioll. or his advice to his client; or a 
attorney. counsellor, physician, surg~on. miniO!- physician. concerning a communicution made 
ter of the gospel. or pri"st of nny d~nolllillB- to him by his patiellt in that n·lation. or his 
tion. shall be allOWed. in gh'ing t,,·stinlOny. advice to his patient; but the attorney or 
to disclose any confidential ('ommuni'·Btion. physician nlay testify by express consent 
properly intrusted to him in his profes;ional of the client or patient; and if the client or 
capacity, and nccessary and proper to (·nable patient volUntarily testifies, the attorney or 
him to discharge the functions of his office physician may be comlK·lled to testify on the 
according to the usual course of pructic!' or san1l' subject ") ; 
discipline"): § 88-11 (preceding prohibition Oklalwma: Compo St. 1921. § 5S9 ("The fol-
not to apply "to cases where the party in lowing persons shall be in('ornpl'tcnt to tcstify; 
whose favor the rcspective prohibitions nre •.. Fourth. all nttorlll'Y. ('oncl'rning any 
enacted waives th!' rights thereby conferred ") ; communicntion made to him hy his client in 
.\" erada: Rev. L. 1912. § 5425 (substantially that rt:lation. or his ad\ice thereon. without 
like Cal. C. C. P. § ISS1); tIll' clil·nt·s COnSl'llt: ..•. provided that. if 
.\" ell' Y O1'k: C. P. A. 1 t 20. § 353 ("l1n nttom('Y 11 pNson off£'r himself as a witllt's.'. that L. to 
or counselor-at-law shall not he allowed to lx, dl'Cmed n ('onsent to the eXllmination; also. 
di!lClose a communication made by his di"nt if [of?) an attorney. clergyman or priest. 
to him. or his ach'ice given thereon, in the physician or ;nJrgl'on. on the same subiect. 
course of his profe~ional employment: [L. v.;thin the mellning of the last three subdivi-
18961 nor shall any c1('rk. stcnogrnphcr. or sions of this 8Cction") ; 
other person employed by such attorney or Oregon: Laws 1920. § 733. pur. 2 (like Cal. 
coull8Clor be allowed to disclose any such C. C. P. § 1&81. par. 2. first sentence); § 734 
communication or od,;ce given th(·reon ") ; (waiver; quoted po.,/, § 23S0) ; 
C. P. A. § 354 ("The last three sections apply PwnslIlrania: St. 1887. :">Iay 23. § 2. as re-
to any eXDminntion of a person as witllC'6S euacted by St. 1909, Apr. 27. Dig. 1920. § 21841. 
unless the pro\;siolls thereof lire expres.;ly Witnesses (" :\or shall counsel be competent or 
waived upon the trial or examination by the permitted to testify to cOllfidcntial communi('a-
· •• client; ••• But nothing herein con- tions mnde to him by his client. or the client be 
tained sholl be COlll!trued to disqualify an IIttor- compelled to disclose the 8Il.me. unless in either 

~ 
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1. "Where legal advice of any kind is sought" 

§ 2294. Privilege is irrespective of Litigation begun or contemplated; His
tory of the Doctrine. rnder the original theory of the privilege (lillie, § 22flO) 
the confidcl1(:es of the dient were respected only when gi \'l~n for the purpose 
of securing aid in litigation, and in the \'er~' litigation in whieh they werc 
gi\'cn. It is obvious. I!owe\·er. that this limitation would bl' wholly illl'On
sistent with thc lIlodern theory of the privilege (allie, § :!2!11). That thcor~', 
howc\'er. was slow in making its logi(' felt. E\'en aftt'r it had become the 
acknowledge(l basis of the privilege, the abolition of the earlier limitations 
was not attained (in England. at least) until after nearl~' a century of rulings. 
in the course of which the expan,;ion was graduall~' taking place. 

(l) The first stage of expansion consisted ill extl'nding' the privilege to the 
atiorllcy',y Ir.~/illloIlY conccrning confidenl'l'-; made in .1·Ollle IJIIlI'r lilivalioll, now 
cnded and not at bar. l'p to the clld of the I jl)1 I,; thp,;e had generall.\' been 
rcgardcII a,; without the prh-ilegc,1 although the broader view had begun to 
make headwa~·.2 It was next seen that the prineiplc applied equally to 

ease tht! privilege be waivcd upon the trial by 
thp client ") : 
Philipp inc 1.lu1ul.: C. C. P. HIOI, ~ :11 (" A 
lawyer must stric,tly mailltuin iuvio\atl' the 
r.onfidellcl' aud preserve the secrets of hi:! 
di,·nt. lIe shall not be pl'fmittl,cl iu any 
('ourt. \\;thout the C'onS<.!ut of hi~ C'1i!'nt, giwn 
in open court, to t,.stify to Ilny facts ilJlpartl'd 
to him hy his clieut in professional "0IbI11 ta
tion, or for the purpose of obtaining advice 
upon I!'gal matters"): § ah3 (like Cal. C. C. P. 
§ Il:-iSl): Ch·. C. § 1247 (quoted all/c, § -1l:-iS) : 
Purlo Ricu: Hl'\·. St. & C. 1911, § 1-108 (like 
Ca\. C. C. P_ § 1881: adding the paragraph 
originally found in thc latter, viz., l'x('epting 
u communication intended to be transmitted 
to a person adversc in inter!'st to the ('liellt 
or a communication "made in furtherall('e of 
u ('rime or fraud th!'o being perpetrated or 
ill ('ontemplation," and also a proviso I'xcept
ing lawsuits Iwtwecm lawyer and die-nt onr 
the form!'r'. fel's): § 140(1 (the attorn!'), may 
h'stify to the contents of a los!. \\;11. and as to 
information rcc'"ivcd rl'iuting to its eXl'cution: 
al.o. the pri\;legpd person waives th!' privil!'ge 
hy tc.tifyingto nny part nfth!' communication): 
South Dakotll: I{e\·. C. 1111(1. § 2730 (lik!' Cal. 
C. C_ P. 187:!, § ISS!. par_ 1. first part): § :!7al 
(likc X. D. Comp_ L. § 7H24) : 
Tenncss~e: Shaunon's Cod .. IHI6. § 5785 (" Xo 
attorney or counsel shall he permitted, in 
giving testimony against a client or person who 
con~ult('(1 him profpssionnlly. to disdoH' any 
communication madc to him as attorney by 
such per.OIl, during tht' Il('ndenl'\' of the suit, 

• • 
before or aftprwllrds, to his injary"): 

- Utah: Compo L. 1917, § 7124 (like CuI. C. C. P. 
§ 1881) : 
l' ermall/: Gl'n. L. 1917. § 7240 (officer of prison 
is not to testify to a communication bctwe('n 

(Jri6olll'r lind counsel concerniuJ: preparation 
for trial) : 
Jl'1I.;/ti1l(Jlull: H. & B. COrll' l!IDO, § 1214 (like 
Cal. C. C. 1'. § l~h1, first Sl'ntl-nel'. in.erting 
"or coullsplor") ; 
Jl'i8consill: Stats. 10Hl, § 4076 (like ~. Y. 
C. 1'. A. § :l5:! as unamended): 
lrY'Jmill(J: Compo ~t. 1920, § 5806 ("The fol-
100dng persons shan not tf'stify in certain 
respects: First, nu attorney, cODc{'rning a. 
communication lIlad" to him by his client io 
that relation. or his mldce to his client; or a 
IJhysieian, roncerniu~ a communicution made 
to him by his patient in that relation, or his 
ud\-ire to his patil'nt: but the attorney or 
physician may testify by express ('onSl'nt of the 
di('nt or patil'nt: und if thc client or paticnt vol
Untarily tcstify. the attorney or physician may 
be compelled to testify on the sume subject "). 

§ 2294. I Sec the remarks of Bowes, C. B., 
in 174:l, in Ann!'sl!'y r. Anglesea, quoted supra, 
§ 22!J0. In th!' cases of thc 1600~, there quot"d, 
tilt' plain infl'renee is the samc. In 1702, L. C. J. 
I\:,'nyon, in Duffin r. Smith. Peuke N. P. 108. 
referred to the privilege us cO\'cring nnly com
munications "for the purpose of his def .. ncc." 
In 1 7(10, the sumc judJ:e, in Sloman I). Hcrne, 
2 Esp. 696, refus('d to compel un attorney to 
disclose a communication from clients in 
anothcr cause, .. the part ips werc \;rtually the 
sam!''' bcing his ground of decision. 

2 It had becn nth'unred in 1743 by Dawson, 
B., in Annesl!'y r. Angl!'s!'ll. sUpra. The first 
rulings seem to bc thc follo\\;ng: 1791, Du 
Barn' v. Livettc, P!'ake ~. P. 77 (communi
I'lltions exeluded, though the suit hur! endl'd) : 
17!J2, Wilson \'. Rastall, 4 T. R. 753. 759 (Bu\ll'r 
J.: "In slIr,h a ellsc it is not sufficient to ~a~' 
that the ClIlIS" is nt un Plld: th,· mouth of 511('h 
a pCTSon is dosed forevcr "). 
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('omrnuni('ations made i1/ contcmplation of a ,Y/lit,~ or e\'cn after dispute ariscn 
though lIot dirt'(,tl.\· \\'ith a \'iew to litigation.' :\Ieantime, and while thi!i was 
~till thc extreme limit of the orthodox "i('w, it had beell rulrd that cOIllllluni
cations made in seeking ICIIf/llllhil'/, fllr 0",1/ lllfr/lns,' \\'('n' withill the principle 
of tlw pri\·ile)!e.:' \Yithin a ~h()rt ,illll' al'l\'l' LlJrd 'l'l'lIt('rde'l's dcath thb final 
step \\'a.'; judit'iall.\· a('('epted, and has ne\'er sirwe been doubted to be the 1<1\\,.5 

(2) But thi!i expansion had thus far afl'eeted olll~' the ('ompuision of the 
attorIlry. The full' for the f'licnt hill/self was passing' llJore tarclil~' through 
an independent though parallel de\·clopment. Originally, as already noticed 
«(/1/te, § 2290), the pridlege did not proteet the dient himself from the usual 
methods of disco\·cr.\· ill equit~·. As the 1 iOOs drew to a dose, it came first 
to be coneedeti that" the prh'ilegc was that of the dient." B~' thi~ time, a 
rel'nr;nition began to hc gi\'('n to the logieal {'onsequ('nl'e that he could not 
be interrogated as to ('ommunieations made for the fJllrpo,vc of the litigation 
at bar; ~'et the tradition was apparent),\' still to the eontrary! The case of 
Preston I'. ('arr, in lS:2fi, was the last pfl'ort to prt':-ier\'e this tradition.s It was 
thereafter immediatel~' settled, h~' a series of nearl~' simultaneous rulings, that 

3 180n, Gainsford r. Grammar, :2 Camp. !) 
(I'ommunieati()n~ I",fore suit h"l;un, prh'i-
11'1;('<1) ; IS!!I. W,,<i;;wortlJ r,lf:tm.IJaw. 2 n. & B. 
5, notp, ,,"hott, C. ,J. (1"Olllmllllirations as to 
a t.Iissollltion of partnf'TsIJip, not pri\'ill'l;<,d, 
but only tho,!' .. rdatpd tl, a ea1Jse e,dstill!.: at 
the time of til(' ('omnlUnicoatioll or thpn ahout 
to be comm£'llced "); 1"2·1, Wi!li:m!~ ". :'Iludie, 
1 C. & 1'. 15S, Ry. & :'110, :1·1 r "!.hott, C. J" 
held that" whate"pr is rfIll1l11UlIil'att'd for the 
purpose of bringing or ,I,.fr'nding an artion is 
pri\'i1eged. but not otherwise; ..• I ha\'e 
considered the subj('ct a grcat d£'al, and my 
mind is made up upon it "); 1 ,,:!~, Broad r. 
Pitt, a c. & P. 518. 1 :'II. & :'Ir. 2:1:1, Rest. C. J. 
(communications not .. made for th£' purp"'ry 
of a suit or proceeding intended or appre
hcmied," not pri\'i1egec; here, the time of a 
deed's execution). 

« 1&30. Clark 1', Clark, 1 :\10. & Roh. :1 
(L. C .• J. Tenterden (Abbott] further expound I'd 
his "iew by recognizing the pri,;I£'ge for rnn
sultations .. with r('s/lcet to 1\ matter thell in 
dispute and contro\·ersy. although 110 cau"" 
was in I'xistence ,,;th respect to it "). 

5 1820, Cromack 1'. H('athco!r" 2 B, & Tl. 4. 
Dallas, C. J. (communications as to drawing a 
deed, prh;leged; .. I know of nu su('h dis
tinction ns that arisin!; from the attorn~y being 
employed or not employed in the cause "). 

B 1833, Greenough v. Ga"kell. 1 :'.Iyl. & K. 
88, 101 (L. C, Brougham declared that. for 
nttorneys ... it no('s not appear that tIl!' pro
tection is quulified hy an~' reference to pro
ccedings pending or in contemplation "); 1833. 
Moore \', TefT('Il. ·1 Tl. & Ad. SiO, SiG (Parke, 
J" declared thut Tindal. C. J.. Lyndhurst. 
L. C. R" and himself. wl.'re !'onsulted by 
Brougham. L. C., in deciding Greenough r. 
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Ga~kell, and ap/lroved of it); 1533. Doe r. 
Harri:" 5 C. & 1'. 5!)2 (Park!', J" d!'('lared the 
limitation of Williams t. Mudie to ha\'e been 
rccently repudiated by thl' Chanrellor. con
sulti!u:: \\;th the C/riPf Justiccsand Chief Baron; 
(lIl<'aninr; Ih" case of (;r!'!'nough t. Gu"hll) ; 
IS-IG, Pear:;e r. P,'arSf', 1 DeG. & Sm. 12, 25, 
11 ,Jur. 5:! (\'. C. Kl!ight-Rnlce: .. I suppose 
Cromark t. Heath('ot!' tn 1)(' now uninr"aUy 
aceedl'd to; ... as far as any discovery by 
the soli!'itor or !'ouns .. 1 is cuncerned, the ques
tion of the exist('l'!'!' of any suit. claim, or dis
pute, is immaterial"). 

: Thl' early ras£' of Haddiffe r. Fursman, 
in the House of Lords. in 1 i30 (2 Bro. 1'. C. 
514). lIIu('h relied upon for th(, narrower \;!'w, 
is obsrurdy reported as ha "ing compelled the 
client's discovery of admissions "stated in 
Borne casc for the opinion of some counsel"; 
hut it wad apparently tr!'ated by Lord Eldon 
115 practically .hmorin!.: the pri\;lcge for the 
dient: 1801, Wri;:ht r. :.raycr, 6 Yes. Jr. 208 
(I., C. Eldon refus('d to compel the attorney 
to produce cases lind opinions placed confi
dentially \\;th him by t/r!' dient, but intimated 
that by a motion for production on a bill of 
discovery against the (oJi<'nt himself they could 
I)(~ pronucl'd. I"'illg "in h£'r power. if in the 
custody of h!'f attornl'Y"); IS12, Richards 1'. 

Jackson, 18 Yc~. Jr. -li2 (L. C. Eldon on a 
hill of disconry comlJelled the client to pro
duce his ('ase stated, though not the counsel's 
opinion. follo\\;np; Radcliffe \'. Fursman reluc
tantly; and said that in his c'xpc·rience that 
had been the practice). 

8 IS::W. Pr!'ston r, Cnrr. 1 Y. & J. 175 (Alex
ander. C. n.; tItt, Exehe'luer compelled the 
\Jroduetiou of two cases ~tated, apparently 
for the \'Pry litigation in hand). 
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communications relative to the cause at bar, or cvcn in contemplation of it, 
were protl'('tl'l\ from discovery by the client hil11self.~ The question then 
carne to be whether communications made for other litigatiuns were also to be 
privileged. At first, Lord Brougham hesitated to take this stepi lO but Lord 
Abinger,ll ami then Lord Lyndhurst and his Yiee-Chancellor,12 made the 
advance. The further cxtension of thc privilege to communications made in 
contemplation of Iln~' litigation was then speedily eoneeded.13 Here, howc\·er. 
a stand was made h~' Lord Langdale, :\laster of the Holls, the determined 
opponent of tne prh'ilcge; he. with Yicc-Chancellor Wigram, succceded for 1\ . 

short spaee in restril'ting it at most to ('ommunieations made affer dispute 
arisell, though irrespective of litigation contemplated.14 But Lord Chancellor 

o 1827, Hughes t·. Biddulph. 4 Ru~s. 100, 
L. C. Lymlhurst (letters pas.:;ed betwet'n solif'i
tor and dipnt "in the progress of this caUse, 
and with refl'rence to this caUse prcviously to 
its being instituted," held privileged); 1827, 
Yent ~. Pllc!'y. 4 Russ. 1!l3, same judge (letter 
to 11 solicitor" with a view to taking the opin
ion of counsel upon the matter in question and 
which matter afterwards became the subject 
of the suit,OO prh-i1eged); 1S:!0, Garland 1>. 

Scott, 3 Sitn. 3B6 (privilege held to cover com
munications "pa~sed in the progrcss of this 
cause, or with refer(·nce to thi~ calise previou,ly 
to its being instituted 00); 18:33, Bolton v. 
Lh'erpool, 1 ~Iyl. & K. 95, OS, L. C. Brougham 
(a case protected when "laid beforc counsel 
in refercnce to or in contemplation of or pend
ing the suit or action for the purpose of which 
the produetion is sought"; preceding cases 
examined, Hughes v. Biddulph approved); 
1833, Whit bread v. Gurncy, 1 Younge 541 
(L. C. B. Lyndhurst applied the rule in Bolton 
v. Liverpool); 1Sar, :-;ias v. R. Co., 3 Myl. 
& Cr. 355 (L. C. Cottenham; case and opin
ion concerning the "('ry litigation, but made 
before bill filcd, held prh·i1cgcd). 

10 1833, Greenough v. Gaskell, 1 Myl. & K. 
88, 101, L. C. BfI)ughaIU (" the authorities are 
that he [the client] mllst disclose thc cases he 
has laid before counsel for their opinion, 
unconnected with the suit itRelf"; while as 
regards attorneys, "it d,ws not appear that the 
protection is qualified hy any reference to 
proceedings pending or in contemplation 00 ; 
though the distinction "seems inconsistent") ; 
1836, Meath v. Winchester, 10 ntigh, N. 1'. 3i5 
(Lord Brougham, rpferring to his ruling in 
Grcenough r. Gaskell, spoke of the practice 
theretofore obtaining ns "the inveterate and 
not now to be changed practice in courts of 
equity," and said that only the case of Rad
cliffe r. Fursman, a ruling of the Housc of 
Lords. pre\'entcd the overthrow of nn iIIogicru 
limitation now felt by all the judg('s to be 
.utterly repugnant). 

11 lS:!6. Knight r. Waterford, 2 Y. & C. Ch. 
22.31. ·11 (L. C. B. Ahing~r disapprond of the 
ruling in Bolton v. Liverpool in so far as it 

26 

refused the privil~ge for rases stated in litiga
tion prior to or ot her than the pending one: 
here intimating that the pri~i1ege extended to 
a brief filcd in a suit in 16!l3). 

1% 1842, Herring ». (,Iohery, 1 Phil. Ch. 01 
(L. C. Lyndhurst's principle, quoted. illfra, 
§ 2295, went this far); 1!;42, Combe r. London, 
1 Y. & C. Ch. 631, 650, Shadwell, Y. C. (cases 
prepared and opinions taken for litigations 
with other parties were protected, the issues 
being the same or related); 1843, Hughes 11. 

Garnous, 6 Bea\,. 352 (correspondence in 
another suit, indirectly invol\'!'d, h~ld pri\i
leged); 1844, Holmes 11. Baddeley, 1 Phil. Ch. 
476. L. C. Lyndhurst (cases and opinions given 
for anothcr suit "ith another party concern
ing the same property, :md possibly raising a 
similar issue, held privileged; o\'erruling Lord 
Langdale's decisioa below in 6 Bea,·. 521). 

13 1842, Herring 11. Clobery, supra: 1842. 
Clagett r. Phillips, 2~Y. &: C. Ch. 82, Knight
Bruce, V. C. (communication pri,i1eged, if a 
dispute had arisen which "might terminate in 
a suit "); lS-H, Flight v. Robinson, 8 Bea\,. 22, 
38. Lord Langdale, ~I. U. (cited infra). Tho 
supposed authority of Radcliffe v. Fursman, 
nnd the limitation, hitherto obtaining up to 
the 1830s, in tradition and practice, to ron
Bultations concerning the litigation in hand, 
wns carefully discussed and strongly depre
cated in 18.17 and lS·13, in two articles in tho 
London Law ~Iagazine (vol. 17, p. 51, and \'01. 

30, p. 107) which must havo had much influ
ence on professional opinion. 

\4 1843, W:usingham 11. Goodricke, 3 Hare 
122, 125 (Wigram. V. C., after not.ing that 
prior decisions recognized the prhilege for 
those communications only which were had 
after dispute arising. though not in contem
plation of litigation, apparently declined to 
r~~ognize it for those had "before any dispute 
arose "); 1843, Woods 11. Woods, 4 Hare 83 
(Wigram, Y. C., repcated his views as expressed 
in the prior case); 1844. Flight r. Robinson. 
8 Beav. 22, 38 (Lord Lanp:dall'. M. R., restrict
ed the pri,il<'l/:e to communications taking 
plnce .. either in the prot(ress of the suit, or 
"itb reference to the suit prc~iously to its 
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Lyndhurst was already on record, in Herring!:. Clobery, as fa\'oring the final 
and broadest expansion to eomrnunieations seeking any legal mil-icc lI/1der 
all circumstuncesY For another twenty years this final step remained argu
able.16 But logie prevailed; and after )Iinet v. )Iorglill there was no pretext 
for doubt as to the law in EnglandY Thereafter, for tilt, cliellt and for the 
attorney thl' hroa(\ houndnri{'s of the pridlt'ge were the same. 

(3) In the I'nited Statcs this lengthy eontro\'ers~' seems lIl'\'er to have 
found echoes. With the exception of one or two early rulings ob5erdng some 

. of the original English limitations,18 the Courts secmed to gra vita te na turall~' 
to the Inrge.'>t interpretation of the pridlege. I ' :\Ir .. ]usti('c !-idden, of Xcw 
York, alone raised his voice ill oppositioll.2u 

commencement "); IS45. Carpmael r. POIVis. approved the broad prinriple of Pt':lr~" r. 
o ilea\'. 16, :!O (Lord Lan~dale. as to his for- Pearse; "the law hus now attainerl to II f<Jot-
mer denial of the privilege where "no litiga- ing which made me a littl .. sur!lrispd to hear 
tion was contemplated." eonreded that .. this til(' matter reop('lled now"); I ~I>!l. Lowden 
doctrine has been ov('rruled "); 1845. Re(>cc ~. illakey. L. R. 23 Q. B. D. aa:! (~Iin('t r. ~Ior-
v. Trye. 9 ilellv. 316 (Lord Langdale conceded gan appro\'(>d); I~!JI. (Y:,hra r. Wood. Prab. 
that the protection was not confiu(>d to com- 287 (modern doctrine approved). 
munications in contemplation of litigation; In Canada tIl(> doubt in EnJ:(lbh prartice 
rcluctantly acknowledging that his own view "'as reflected ill II c'ontt'mporary nlling: 1665. 
.. has not been approved "); 1848. Penrud- Macdonald r. Putnam. 11 Grau! (·h. :!5~. 264 
dock v. Hammond, 11 ilea\·. 50 (similar to (communications from tIl(> di(,flt. Il<'ld not 
Hcece v. Trye). privil(>ged if not made w·nding or Ilutiripatint: 

15 1842. Herring r. Clobery. 1 Phil. Ch. 91 litigation; other\\lse of tl.(· attc,nwy; here 
(quoted infra. § 22(5). This \-iew had been the then English cnsell and tht ir tIl!C'l'ftainty 
ad\'anced many years befor('. in a ruling little were considen'd); 1674. Hal""!yn r. Whit.·. 
noticed: 1821. Walker r. Wildman, 6 Madd. 6 Onto Pr. 143 (Minet r. ~I(Jrl(an follc,wN\; 
47 (Leach. V. C.; prh'il('gc held to apply not Macdonald r. Putnam practically repudiutf'd). 
merely to" communirlltion~ pendingan action. .. 18 1829. Dixon v. Pallll('lcl'. 2 Vt. 1:,5. I~."; 
hilt to every communication "for professional 1S45. March r. Ludlum. :3 :-andf. Ch. 35. 4!l 
assistance "). (13nndford. V. C .• reeogniz(>8 thp pri\-ileg(> liS 

15 1846. Pearse r. Pearse. 1 DeG. &: Sm. 12. appl};ng "where there is a disput(>." though 
25. 11 Jur. 50 (V. C. Knight-Bruce declared DO Iitigtltion actual or contrmplat(>d). 
that it was" not a disputable point" t~at .. the 1; B~sid(>s the following rulings. the doctrin(> 
question of the existence or non-c:tist(>nc(> of is of course now assumed in almost ('wry opinion 
IIny suit. claim. or disput(>. is immaterilll"; di~('u~~ing the privik~e at lllrg(': 11>!l1. AIl'xlln-
Herring ~. Clobcrry d(>ciared to state the rule der r. U. S .• 138 U. S. 353. 1113up. :l50; I~·I.S. 
correctly); 1855. Manscr r. Dix. 1 K. &: J. State v. Marshall. S Ala. 302. 306; 1860. Boho 
451. 453 (Page-Wood. V. C .• was perplexed by r. Bryson. 21 Ark. 387;' ISO!). Brown r. Butll'r. 
the prior rulings. and was inclined to draw the 71 Conn. 576. 42 Atl. 654 (instructions as to 
line at communications made l\ith reference drawing a bill of sale. excluded); 185/}. John-
to a dispute. including possihle as wcll a8 S('tllal son r. Sullivan. 23 Mo. 474. 4iO; 1831. Foster 
disputes. and therpfore hdd us privileged u. r. Hnli. 12 Pick. Mass. 89. 07 (sec quotlltion 
communication made regarding a supposed infra. § 2295); 1833. Hatton lI. Robinson. 14 
defect in the title. as hcint: a consultation Mass. 416. 421; 1848. Bank of Utica r. Mer-
"against all possihle rlaimants who may hcrL~ screau.3 Barh. Ch, N. Y. 528. 592. Walworth. 
after dispute th(' titlc "); IS5!!, Lawrence f. C.; 1850. Williams 11. Fitch. 18 No Y. 546. 
Campbell. 4 Drl'\\". 485 (Kinders!"y. Y. C.. 551 (conversation relating to un affidu\·it for 
dcclared that "it i" not now necessary. as it reducing an a..'lScssment. held pri~-ileged; as to 
formerly waS .... that the communiclltions the supposed limit uti on to judicial proceed-
should be mad,· l'itlwr during or relating to nn ings. "it appears to be now scttl(>d otherl\;~. 
actual or e\'('n to un expected litigation ") ; and we think l\-ith great propriety"); 1871. 
1866. Jenkyns r. Bushby. L. R. 2 Eq. 5·17 ilritton v. Lorenz. 45 X. Y. iiI. 57 (rule con-
(case and opinion. prepared for defendant's firmed); 1874. Yat('5 r. 0lm8ted. 56 N. Y. ti:~:! 
predeceStlor for litigation us to the same prop- (same); 1881. Root r. Wright. &t N. Y. 72. 7/} 
erty. held prh·il(>ged). (the rule "extends to commuuications in refer-

17 1873. :\IillPt t'. Morgan. L. R. 8 Ch. 3tH. ellce to all muttNs whit'h are the proper sub-
366 (L. C. Bel borne rc\iewcd the cases. and ject of professionnl employment ") ; 1834. 

• 

----
20 Quoted post. § 2295. 
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§ 220-1 PRIVILEGED CO~lMU~ICATIONS [CHAP. LXX .. X 

Thc reasons for thh; eontrast in the Amcrican histor~', and for thc easy 
acceptancc of the broader rule with us, may be imagined without much 
risk of crror. In thc first placc, there was not thc samc strong body of 
direct tradition t.u be overcome. The profession of the attornc~'s was in 
Illuny of our colo nics for a long t!me unrecognized; alHi thcre can har(lI~' 
ha\'e bcen an:; inhcritanee of the old prineiple to stand in the way of the 
logic of the ncwer theory. But, Illore than this, the functions of counsel and 
attorney nnt haying heen with us maintained in separation, the ('hief occasion 
for thc long-drawn-out English t'ontro\'er:i~' was la('king, namely, the exist
en('e of a complete written statl'lJH'nt of facts b~' the party himself, a\'ailable 

, I' I " . Iff" 1 f I" agamst Hm as an at Il1I';SlOn. III t IC orlll () a . case mac e or ('ounsc. cus-
tomarily presented to the la ttcr h~' the attorney for an opinion before vcntur
ing on litigation, This it wa,; which, in English practice. formecl the objeeth'e 
eagerl~' sought after hy bilb of dis(,o\'er~', anrl was (lIllr prote<:te(l from dis
closure by the hulwark of the prcscnt privilege. :\[ost of the rulings ill the 
long list lllreacl~' examinc(l were concerne(1 with demands for the produt'tion 
h~' the client of th:s key to his ease; anel undcr the rules of discon~ry «(lIIfr, 
§§ lS-tli, lS.'ii, :!:!l!)) most of its parts must have hcen demandable exn·pt 
as the~' might fall within the pl'csent privil('ge.~I It is no wonder that the 
loss of such an alh-antagc was so stuhb()rnl~' ('ontestecl hy inquisiti\'e oppo
nents. In thc Cnited States, howe\'er. no "ease" needecl to be stated in this 
written form; for COUlISel and attorney were one. The <:Iient's admissions 
to his adviser were likely to be made orall~'; aIHI the chance of extraeting from 
him a repetition of tht' same admissions hy answers to interrogatories was of 
little \'alue, compared to the opportunit~· of inspeeting the unchangeable writ
ing which he was obliged, in English practice, to commit to the counsel's 
hands. All that was to be obtained hy dis('o\'er~', un(ler the other practice, 
was the preexisting documents of title or obligation, unci these were not to 
be protectc(l by t'.1e attorney-pri\'ilege.21 There was thus no appreciable 
motive for raising the distinctions which marked the succes~i\'e stages of 
de\'elopment in E'lgl:llld. nor for strug~ling so long at each successive 
outpost ill the exte!1sion of the privilege. The progress of its logic was 
unimpeded. 

§ 22!).'). Same: General Principle and Policy. It has been hitherto assumed 
that the logic: of tlte nlOd('rn theor~' of the prh'ilege (ullfe. § 2290) leads 
iIle\'itahl~' to the hroad scope of rule just noticed. But is this its inedtable 
result·~ Dol'S the policy of securing subjeeti\'C freedom of consultation for 
the dicnt require \IS to guarantee that freedom as 'I';ell for non-litigious as 
for litigious consultation? To argue that e\'ery right and obligation is 

n,,!tzhoo\'cr r. Bbrk"tock. 3 Watt~ Pa. 20. 1814, Parker v. Corter, 4 Munr. Vn. 273. 
27 ( .. It i .. sllnieif>ut if thf' "itl1('~:i were ('011- !!S7. 
suIted Jlrr,r""ioually alld acted or ,,,lvi>,,d as zt:;u far as the documents in bllCh a "('ase" 
('UllIISl'l"); I'-:l:!. Dllrkl'e r. L"lalld. 4 \'t. werertotcrclltcdCorthepurJloseOCCCmllltlll:i('at-
612; IS:;f;. r"oll'·. Swan. 30 \'t. G. scud/It·: illg\\iththcattorll('y.thelimitsoCJlri\'iit·g"still 
It\ia, Earle r. Grout, 46 \'t. 113, 125, scmlAe; arc imJlortant; they nrc cltoUliucd [1081, ~ 2318. 
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potentially the subject of litigation is natural; but this, though Ilbstrllctl~' true 
and sufficient, is hardly tangible enough to support so broad a e1aim of 
expansion. The ease against expansion, from this point of view, has been 
made the most of in the fullowing pass<!ge: 

1864, SELD'::';, .J .. in IJ"hiti,lg v, /JIIm/'!I, :>0 X. y, :l:lO. 33:?: "As law-5uits multiplied, 
and the m."le,; of judicial procCt.~ling be('ulIll' 1II0re c'olllplex and fOMnal, it bec'ame 
nt'CCSsary to have these suits conducted by per~uns ~killed ill the law~ ane! in the pral'tire 
of the (~Jllr~. Thi~ Il('cessity gave rise, at I1n early day, tu the da.;s of attorneys; to facili
tate the business of the c(Jurts, it was important that these men shou!.1 Le employed. 
But as partie., were not then obliged to testify in their own eases. and collld not he (,Olll
pelled to dbc!u,;c fact:; kllown only to themsclves, they wOlll.1 hesitate to employ profl's
sional men, 111/(1 make the nl'('es.';arv disclosures to them. if the fac'ts thus ('ulnrnuni('ateJ • 
were thus within the f(~a('h of their 0ppollent. To erll'ollrage the emplo:,nent uf IIttor-
neys, therefure, it bt.'cllllle indispensable to extend to them the itlllllllnity cnjoyed Ly the 
party .... If this W!lS the trul' foundation of the nrle. it would follow. that the protec
tion is t'onfined to eolllllllmieatiolls lmu!t· with a \'iew to the ronduet uf a suit, or sOllie 
judicial proceeding, and it goes 1II0st fordbly to ('onfinn and stren/-rthen the diJ'C(,t author
ity to whieh I hll\'e referretl. that in the earlier c'ases. !lnd while the origin of the rule was 
mo~t likely to be kept in vicw, the doctrine \\,oul.1 st.'t.'1II to have lI:ul this application .... 
But, unfortunately. there is !llIother ('la~s of cases, still IlllJre 1IU111eJ'l)US. whieh indicate a 
difrt'rent d.X'trille, viz,. that the privilege has no sp{'('ial rdation to suits in court or jtuli
cial prOCCl~lings of any kind, bllt extends to ewr:' c'a~e where a member of thc legal pro
fession is consulted or employee! jJrvj,·,~.1ioT/,Il11!l' , , . It Sl't.'IIlS to me, that enough has 
been adduced. to llIake it dear that the IJrivilege ill qtll·~tion i:; 1I0t fOllneled upon any 
idea of the sa('recincss of confidential ('ollllllttnications. wlwtll('r made t(l an attorney or to 
any other person; nor upon any partil'ular J> .. lic'y of thl' law whic'h .Iistinguishes the 
gl'7lcral business of an attOTltt'y frolll that of any oth"r !'Iass in the I'olllmunity; but it 
W!lS the result of that rule of the CtlJII1IIOn law, whi('h ('x('t1:ied parties frulll testif:'ing in 
their own cuses, anti of the nel'l'ssity. for the ('on\'enicllce of tlw public. as well as the 
benefit of suitors, of having the "ttsiness (If the courts c·ondlIl·ted by professionrd m~·n. 
\Vhether, therefore, the r{'('ent legislation of \hi~ :-:tate. c'olllj>ellillg parties to testify 115 

witnesses ill their own suits, shall be dt'l'/lIl~1 to 1111\'c relllo\'(.1 thc whole foundation of 
the rule, and tCl'lIlinated all nec:'l's:;ity for its ('OlltinllllllCe or not. ",hic'i1 lIIay admit of some 
doubt, it follows, from the vil'w:> hl're ('xpressed, if C~)rrl.'ct. tlmt the prot~tion shoulcl 
onl\' be held to extend to stl('h cUllllllunicatiun, n.., hu\'e relatiun to SOIlIl' suit or otlll'r • 
judicial proceeding, either existing or contemplated." 

The true answer to :\Ir. Ju:;tiee Selden's ,lrgUll1ent is found by recurring to 
the basis of all privileges for cOllllllunieations (allie, § 22S.i). Their object is to 
protect the perfect working of It special relation, wherever ('onfidence is a 
necessary feature of that perfect working. Xow it cannot be denied that pro
fessionallegal a(h'icc is as often needed for II \'oiding litigation as for carrying 
it on; still less can it be denied that the aV'lwed ideal of the law, and the 
prudent custom of the profession, is to diminish litigation hy so ordering 
the affairs of clients that litigation is not needed to correct thl'ir plight. It 
is a truism that much of litigation is due to the vcry failure of clients to 
seek legal u(h'icc until It resort tc the cOllrts cannnt he avoided, Thus the 
relation of client and legal adviser, and the freedom of entering into it, are of 
at least equal importance for matters that are still in the non-litigious stage; 
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and the promotion of the relation in that stage tends to prevent its necessity 
in the further and less desil'able stage. The best judicial opinion, therefore, 
when not opposed (as Lord Langdale was) to tlw privilege as a whole, has 
not hesitated to accept the reasoning whieh lead~ to the broad rule now 
univenmllyaccepted: . 

• 

IS33, L. C. BHOUGlWI, in (Jreellough v. Ga.,kell, 1 :\Jyl. & K. !lS, 102: uJr the protection 
wert· confined to proceedings begun or in eontelllplation, thl'1l every con.munieation would 
he unproteeted which a party makes with a view to his general deCensc agaiu~t attacks whi('h 
he apprehends, although at the time no one may have resolvl'tl to assail him. But, were 
it allowed to cx"tend over such communications, the protection would be insuflident iC it 
only included communi('ations lIlore or less connected .... ith judicial proceediugs: Cor a 
person oCtentim)S requires the lIi(1 oC proCessional ad\ice upon the subject oC his rights 
1111([ liabilities \\ith no reCerellce to any partieular Iitiglltion, IIJ1(I without IIny other l'l'Cer
eure to litigation generally than 1111 humlln alTairs have ill so Car as every transaction may 
hy possibility become the suhjCC't of judicial inquiry." 

18:31, SUAW, C. J., in Foster v. /lall, 12 Pick. S!J, !lS: "'Ve are of opinion that a[thou/!h 
this rule of privilege, having a tenderwy to prevent the full disdosure of the truth, ought 
to be constnll!tl strictly; yet still, whether we consider the principle of public policy upon 
which the rule is founded. or the weight of authority by which its extent and limits are 
fixed, the nile is not strictly eonfined to,communications made COl' the purpose of enahling 
an attorney to conduct a cause in ('Ourt, but do(>s extend so as to include communications 

• 
made by one to his legal lulviser, whilst enga!(l'(l allli employed in that character, and 
when the object i:l to gct his It·gal advice and opinion as to legal rights and obligations, 
although the purpose he to ('orrcct a deCl'Ct of title hy obt..'lining a release, to avoid litiga
tion by compromise, to as('t'rtain what acts are nc<:cssary to constitute a legal compliance 
\\ith an obligation. and thll~ 1l\'oi,\ a forfeiture or claim for damages, or for other Il'gal 
and proper purpuses not COIlU(."Cted with a suit in court." 

§ 229G. Advice sought for Sundry Non-Legal Purposes; Consultation with 
Prosecuting Attorneys. ::\len do not gather grapes of thorns, nor figs of 
thistles; yet the~ .. may enter one and the same field and find diverse fruits . 
..\. lawyer is sometimes employed without reference to his knowledge and 
discretion in the law,· as where he is charged with finding a profitable 
investment for trust funds. So, too, one not a lawyer is sometimes 
asked for legal advice, as where a policeman or a clerk of court is con
sulter\. It is not easy to frame a definite test for distinguishing legal from 
nOll-legal adrice. Where the general purpose concerns legal rights and obli
gations, a particular incidental transaction would recei\'e protection, though 
in itself it were merely commercial in nature 1 as where the financial con
dition of a shareholder is discu:;sed, in the course of a proceeding to enforce 
a claim against a corporation. But apart from such cases, the most that can 
be said, by way of generalization, is that It matter committed to a professional 
legal ach-iser is 'prima facie' so committed for the sake of the legal advice 
which may be more or less desirable for some aspect of the matter, and is 
therefore within the privilege, unless it clearly appears to be laeking in 

§ 21196. 1,1855. Maas v. Bloch. 7 Ind. 202 (one part of a conversation 1wing privill'ged. the r .. ~t 
not. t111) wholt· wus hl'!d proh'ckJ). 
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aspects rt'quiring legal advice. Obviously, milch depends upon the circum
stances of individual transactions,2 

The difficulty of drawing the line is noticeahle in the case of complaints 
made to prosecuting a!torlll'!I'\'. l"udt'r ollr systelJlof r:rirlJillall,ru;,('{.'ution, the 
injured persull dues nut usually, as in England at COllun(ln law, employ the 
counsel, nor became liable for the costs; he Illay be obliged tu make oath to 
the complaint, but he is in the criminal procedure no more than an informer 
and a witness. There is, ther~fore, llominall~', for him no cause at issue and 
no need for legal advice. On the other hand, he ma~' beeome liable for mali
cious prosecution. and may therefore desire legal addce before incurring any 
risk. His application to the prosecuting attorney will t]wrefore usually not 
involve a request for legal advice in his own interest; yet conceivably it may. 
On the other hand, if it does not, the person seeking the Statc prosccutor may 
fall within the protection of the privilege for communications between gorern-
111Cnt ami informer; the authorities can therefore best be considered in that 
connection (post, §§ 2374, 2375). 

% Various instances nrc as folloW8: 
E:>'GLA:>'P: 1~21, Walkrr r. Wildman, 6 

?lladd. 47 (Leach, Y. C.; priVilege held oot 
applicable to emplo)'llll'ot .. in DlllttC'rs not 
professional, as in a tr .. aty for the purchase of 
an l'stnte"); 1~24, BralUw"n !.'. Lucas, 2 B. 
& C. 745 \"a ql1P8tion for information ns to a 
m~tter of (u.et, as to a comml1nicu.tion the 
attornc~' has made to others, where the com
munication might have been made by any 
other person ad WI'lI as an attorney and Where 
the character or office of attorm·y has not bl'en 
culled into action," is not privileged; here, 
a question by Ii bankrupt wllether the state or 
things was such that he could attend his credi
tors' Dleeting without the proslwct of arrest) ; 
1836, Turquand r. Knight, 2 :\1. .\: W. 98 (con
sultation of an attowey for procuring a loan, 
held privileged); 1837, Doc 11. Watkins, 3 
Bing. X. C. 421 (communications by a Pl'rson 
desiring to obtain a loan and seeking an nttor
ney C., acting for a lender, held prh·j)cged; 
.. C. was to assist professionally in rai~ing the 
money for the applicant "); 1.542, Jones v, 
Pugh, 1 Phil. Ch. 96 (bill by a judgment crt-di. 
tor against P. and his mortgage, a solicitor; 
the solicitor, h/n-ing taken mortgages for his 
cli~nts in his own IlfIme, as an "ordinllrY Part 
of fI solicitor's duty to layout money for his 
di,'nts," was not compl'lIed to disclose the 
names of his 'cestuis que trustent'), 

C.UUD,\'; HH 7. Duncan r. Vancouver, 36 
D. L. R. 218, B. C. (plain.tiff WIIS attorney for 
one who had had a daim again~t the city; the 
dty made 8 settlement with plaintiff's client, 
through the city solicitor, thus depriving 
plaintiff of certain rosts; in nn fiction to 
T£'Cover them, plaintiff flsk!'<1 discoverY on 
interrogatories to the city solicitor; the trial 
('ourt's ruling that the solid tor was examin
able as Illl officer of the corporation, and was 
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not prhileged /i!I soliritor, was affinned by n di
\ided Court; thc difference turning on wlwther 
thl' solid tor's contmct to I:ive exc!u.iveSCt\·ice to 
the city dominated over his status as attorney), 

L!'1ITED ST.nl;s: lSU6, Mutual Lif£' Ins. 
Co. ~. Selby, 19 C. C. A. 331, 12 Fed. 9S0 
(consultfltion with fin attorney in applying 
for a pension, exclude-d): 1899, Turner's 
Appeal, 72 ('oun. 305, 44 Atl. 310 (conversa
tions in rel(ard to the amollut rer!'h'able from 
an estatf,. et(' .. not pri\i1el:",I); IS!);', Frc!'man 
v. Brcwstl'r, 93 Ga. 648, 21 S. E. W5 (Ihe con
t,'nts of an insurance polky, the c'ollf'ption 
of the monl'Y, etl'., as attorm'y, }",ld privi
leged); 1905, Turner v. Turner, 123 Gil. 5, 
50 S. E. 91i9 (statements to an attl}rney 
employed to obtain a loan, not pri\'i1f'ged); 
1904, State v. GoSf')" 111 La. 6IG, 3[, ~o. 7;0..6 
(consultation during trial, betw!'cn a co-in
dictee, not on trial, and hi.~ counscl, !IS to t hl' 
former's consenting to take the stand, held 
prh;!egcd): IS2a, Wilson r. Troup, 2 Cow. 
N. Y. 195, 205, 242 (privilege hd<l applil'abJe 
to an attorney, acting as a I(PlwrnJ husiness 
ngent, so (fir lIS the COllllllullirulions can
cerued professional legal sI'n'ie<'.,: hl're. the 
foredosure of n mortgage); ISH:?, nark 1'. 

Neill, 26 Tex. 273, !!i6 (8 "voluntllrY narra
th's of the circumstances altouling a past 
transaction, " held not pri\;II'geu on the facts) ; 
1800, Heister v. Davis, 3 Yeates Tenn. 4 (pri\;
lege held not to CO\'er the vendor's delivery of 
a bond to the attorney of the vendee and the 
IlItter's Btatement that he "'as satisfil'd with the 
8!'eurity); 18-19, !o.loore r. Bray, 10 Pa. St. 519, 
523 (conversation in regard to a confession of 
judgment to cover liabiJjtie~,and adisputearisinlt 
therefrom, held pri\;leged); 1900, Rurruston r. 
Bunk, 22 Utah 328, 62 Pac. 425 (attorne}' em
ployed to "straighten out ao account" by a nmn 
who could not read; statements not priVjJf'gNI). 



§ 22!}7 PnIVILEUED CmL\lUXICATIOX~ (CIIAI'. LXXX 

§ 229i. Advice in Conveyancing. A deed OJ' other {'OIl\'e~-alH'e is draftt~(l 
~olUetilJle~ hy the partie:-;, sometimes hy a real-cstate brokcr, ~()metill1es 
(as on the Continent, and forlll{·rly ill England) by a nota;:y or scrivener, 
and ~()metillles b~' an attorlll'~--at-Iaw_ Though it ne(·t·s:-;arily afl'ects rights 
and obligations, there is not ltel'l'ssariiy a c(llltributioll of I el-!a I adYi('e in 
its preparation. It is l.'olll'ei \'able, therefore, that all attorJ\t'~- may he 
aske(1 to draft a dCI'd of a certain tellOJ', without any expres,; reference 
to his knowledge of the law_ On the other hand, hc will und()lIbtedl~' 
usc that knowlerlge, and his elllpl()~w impliedly requests him to u:;e it, in 
phra~ing the instrument. The qucstion thus arises whpthl'r the cOJl1l1lunil'a
tions then made hy his employer, although th('~- lIla~' 1I0t ill terll\:-; ('olll'erJI 
legal aspects of the transaction, arc to be rt'garcbl as ('Ollllllllllieations made 
in the course of an employment for legal ad\'icc. 

This question has naturally recl'in,d ('ollfiiding answers} The tl'ndenl'Y 
at first in Ellgland was to make a sharp distilldion betwl'en servil'l's a;; a ('on
\'('Y:tnt'er and ser\'ices as an attorne,\'-at-la\\',2 But thi,; was prohahly due in 
part to the original limitation of the pridlege to COllllllullieation,; for the pur
po . .;e of liti~ation (al/tt', § :2:2fl·l); and sill{'e thi~ limitation disappeared, the 
im'Iillatioll has been to take the lar~er \'ie\\, of the pridltoge ill the present 
re:-pl'ct also.3 

11\ the l'nited Sta tt's, the draftin~ of 11 u'ill has almo,;t al\\'a~''; bl'en assume(l 
(and naturally) to bring the testator's eommuuieatiol1s within thl' pri\·i1ege.4 

But for decrlB allli other instrulJlent::; the pri\-ilege has been stril't1~· eOllstrued, 

§ 2297. I Th" early (':\S{'s dealill~ with 
.. :-;('riV(>fH'rs" arp. hurcllY of any ::i~nifi{'alH'l" 
inasllluch us the ~cll('r:ll prill('ipi(' of pri dlr'~" 
H'nded at thnt time to illclud<, ull t'ollfidentiul 
eommunications (ault:, § :.!:.!Su) , IIIHI as th,· 
uccupation of "sl'rh"pner. I, US distinh~li~ht'tl 
from Ilttorllry-at-law. wa,; thl'll more t'OlllIlH'll; 
IG -, Morris nnd Clayton'" ('asp, eitf.'fl 
Frcem. Ch. 5 (" that they, ht·in>: but 8cri\'l'1l
I'rs, should not have thut privik!;e "); Hi;',;, 
Har\,ey o. ('layton, 2 Swanst. 221, note (t\i,,
('overy of u mortga!;e; pl"a, that d .. felldunt 
"is a s('ri\'cncr and trust!'(h\'ith lIl('n's ""tut!'s." 
111100\'(·d, "for it n\a~' he Il ruin to the t!"f"ndant 
in his trade to discO\'er it, for no man h"r!'
lifter will employ him"); Hi9:3, Anon., :-:ki'l
m'r 40-1 (L. C. J. IIolt: "It seems to I,,· the 
sallie law of a Rcri\'cner, ... for hc is Il eOllll
se1 to Il mun, with whom he will mh-iSl', if ho 
h" intrusted lIud l'Chlf'atl'r\ in such WilY of pra('
tire; otherwise of a ~ent1"man, parson, ete. "). 

2 17:30 (?), South Sea ('0. r. DollifTe, ritl'd 
in 2 Atk. 524; L. C. Kin~ (attorD!'Y exnmillt'd 
eonccrning the altl'ration before execution of a 
('o\'ennnt drawn by him; demurrer on'rrult',I, 
"for that what he knew was as the conVf'yan
cer only"); 174:3, Vnillant r. Dodenwnd. 2 
Atk. 52·1. L. C. Hardwi"kc (attorn!'Y rom
pelled to un~wer .. COllf'erniug till' prO\;ng of 
the deed of assignment "); 1792, Duffin v. 
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~n,ith. Pf'ak,' ~. P. lOs (attorney compf'Il"tl 
to lo·,tif\· to th" ('on"itl"ration of a honrl and • 

rw '1'tJ.::1I.~'·. sincp it ., dOL'S not ('nnw to hi:, knowl-
l·d~l' in thp charac'tt>r of un aUoful'\''')' • 

J b:!U. Itl' Aitkiu, 4 B. &. AI,\. 47 (A""ott, 
C', J.: ., Ina.surueh as a C'Oll\'C·yanct· requires 
knowledge of law, thp tm"t i" r"posl'd by the 
cliellt [in l'lIIployin>: him for :' t'ol1\·,'yance! ill 
tIlt' party .in rl'~p("'t of his bf'illg au attorney"); 
1~2~. Broud 1'. Pitt. :~ C. &. 1'. filS (Be,t, C. J.; 
•. ...\ nUll) is not at'tiuJ.!: tl:-; an attortu:'v wh('n he 

• 

b t'onsulted about a <1('('(1"); 11>:3:1, Do,' r. 
Harris. 5 C. &. P. 5!)2 .. ')!l-\ (Park£'. J .. h"ld that 
.- an app1i('ati(HI to draw u dpt'll" WLl.S a pro
C!'ssional consultatiou); IS-Ill, ('arl'nmd I' 

POII;S, I Phil. Ch. us7, (ill:! (I.. C. Lyndhl::st; 
rOtllluuuit'atiuns in rc~ard to prelJnrin~ !\ COll
\·eYIlI1<·I'. fixin~ hids. etc., h .. ld JJrivi\cl(NI; "it 
is irnpossihle to ~plit the dutil'S in that manner 
withr"J t gcttin~ into inextricable confusion; 
I eonsicler thpm all parts of one transaction. 
tlH' sal" of an cst at". and that ,,' transaction 
in which ~olidtors ure or<linarily "mploycd 
hy their rli<'nts"); ISS!), Lowr\pn 1'. I\lake}', 
L. n. 2:3 Q. B. D. a:l2 «('omnJtllli('ation in regnrd 
to till' dr:.ftin~ of all :1I!\'ertiHt'm('nt 'tating 
th .. rf'sult of a I:tw"uit, held pri\'i\"g.,d). 

(The ras('~ are mOt!' rou\'cni!'ntlv <'lWIll-• 

ine(j 1'0.,1, § :!:!l.!, uuder fUlothcr aspC(·t of t\lo 
principle. 
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and where no legal problem has becn cxpres:;I~' hrought forward h~' the <:Iicnt, 
his COIll!rlllnieatiolls eonccruing the mere drafting of the instrufUent han' 
cDlIlIllonh' been admitted.:' The eireulIIstanc{'s of eueh case mUst afi'eet the • 
result; but in general a stric:t cOllstructioll is the proper ont', bipeeil1l1~' ill 
those cases where a tt()rllc~'s <.'0111 hi IIC the (well pa tillll of real est:. t{' l1!lel i ll
surtU1('C brokers or act also as cxccuth'e ofliccrs of a corporate husiness. 

The following opinion is typical of the judieial attitude: 

5 Fe<l. 1839. Linthicum t·. Reminj!ton. 5 Cr. 
c. C. S-IG (Cacts stilted to the IIttorl!t'y lit the 
tillle o( drawill" u dt·ed u~ "attorney. cOIlIl_ 
~"'lor. lIud CtlU\·(·Yllllcer." Iwld privill'j!"d); 
WIS. Beavcf I', StllUft. 5th C. C. A .• ;!iiO Fed. 
Ui:? (claim u"lIiust II huukl11lJt; lin utt0rrH'Y 
who bud prcpllrcu two not,-~ to I,,· "in'u (Uf 
the purc/m~c of reul estllt,·. h.,ld lIot I'ri\'i
iPgcd); ,11(1. 1),·15. State r. :\lur,;""II. S Ala. 
:IO:?, :.lOG (nppJieution by a IlI.'gro to an attor
ney to draw UI' a petition tn th" r."gislatllre 
fOf (re('(jolll. held to he "such liS dic!IH,t n''1uire 
I"glll tikill in it~ execution," and th"r"fon' "ot 
privile,,<'d); Arl;. 1901l. Fox r. Spears. 71i Ark. 
il. 93 S. W. 5aO (statenIPnts mudt' whill' ""11-
sulting OWf the draftiu!: of !l deed. "x('hllkd) ; 
Cal. WI::?, Dd!:I'r t·. Jucohs, 19 CuI. App. Hli. 
1:?5 Pac. :?':;S (druftillg of !l mOlley-security. 
held not pridlcW'u 011 tilt' fuct~); w:.!(). nllg 
v. Cnle. - (':t!. App. • ISS Pa'·. SI:? (dmft
iug u dl'"d, held Dot privil""cd. nil the filets) ; 
1O:?0. Collctte t'. Sarrllsin. IS-! Cal. 2,0,:1, 193 
I'ac. 5il (laWyer acting as "lIlere s,·rivc/ll·r ill 
urn wing the deed" aDd gi\'illj! no a,h·i,·,.; 
privj)('ge not applieublp); Colo. I~i:l. :\1:I<'I ... tt., 
to. \runless. 2 Colo. Ill!). li9 «'"nnrsation with 
all uttorney ,. sillll,ly u>).:,·d to l,rI'IJllt(· a lIIort
gllge." h,-Id not privilew·d); Issi, ('aldwl'lI r. 
DIl\·js. 10 Colo. 4S1 •. I!J:?, 15 Pal'. 69a ("the 
only employment uf L. hy D. wa~ to draw the 
rdease and deed"; cOIl\,prslltion Iwld n'Jt 
pri\'i!Cgeu); Ill. 1."61. D('Wolf r. Strader, 26 
III. :?:?':;. 2:10 (au Ilttorn"y "acting ad scrin'llcr, 
nlerely to druw a d,·,·d." IIIld not" consulted 
ll.'l ,"ounscl Of !lskeri fUf D. I('gul opinion 011 a 
etate oC fuetll," h('ld not privileged); 11>1>3. 
Smith r. Long. lOG Ill. 485. ,ISS (sitnilur); 
18:->(;, Hollellhac» t·. Tudd, I J!) Ill. 5·13. 546. 
B X. £. 1;29 (unuttoflll'Y who drew the dient's 
assignlllent and WIIS asked anu gU\'C his olJiniof1 
thereon, held pri\'i1<,ged); In<l. 18()0. Borum 
r. Fouts, 15 Ind. 50. 53 (consultation of 1111 

attorney as scnwner, to draw notes and a bonu 
and to reckon interest. held not pri\;legcd); 
ISSi. Hatdou t·. Doherty. 109 Ind. 3i. 4·1. 9 
:r.;. E. iS2 (preceding cuse approved); Ia. 11/06, 
Mlll·lJer I). Batch{·ler. 131 Ia. 650. IOU X. W. 
I~(; (conVl-rsations between purties consulting 
all attorney mcr .. ly "liS a seriVf'IIf'T or COII

veyunccr." admitted); Kall. ISI/:3, Sl'llrks r. 
Sparks. 51 Kiln. 195, 201. 32 Pac. S92 (n mefe 
Scriveller of documents, though proCl':;siollaUy 
Ull Iltwrney. not privileged); 190:3. Grimshaw 
v. 1\:ellt. 67 KUII. 4G:3. i:l Pu('. 92 (rt lawyPr 
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drafting u contrlll't; pri\'i1clo!l! not aPI.lipd); 
Ky. Is!l:?, ('ar!l'r r. \\'{·~t. \1:1 Ky. :.!II, HI I'i. W. 
50~ ("ill thi~ just:nU'f' tlu' uttorh('y ... WU:3 

tlu· leglll ad\'is{'r of th.· I.arty. IUld 'uot n llIere 
~cri\''''II,r; ~Ill' \\'II~ fl'lyillg vII hilll to s('(' that 
8he got :1 good tith·." unt! tIll' I,ri\'ikl!" \\'a.< 
IIPplj,·d); .Ifd. 1"~:!. ('flll'" l'. Barkdoll. ;'!I 
:'\Id. ':;3·1. 5as (lIN" tilt' {'Ii'-Ilt ".'III(>loy('d tl ... 
IIttorll('Y to druw th,· t!,·,'d and ""light his Nu
f,'s".,ional ud\'ip(' in Tt'(f'r('ll{'(' to!it " ;- held lJrivi
lPgI'd); .Va .• s. 11>3:1. Hatton 1'. Robindon. 14 
l'il'k . . IW. 4:?a (an IIttortlf'Y drawing II conny
Mit',... 1",ld n"t pri\'ilt·g .. d; '1l1ott·d 1I1l1'ra); 
Mo. I:;':;fi. Joll/l~()11 r. :-ulli\,ull. 2:1 ;\10. 474. 
4i\) (colllnHlnirations to onl' ""ml,loYl'd in hi" 

• 
professional ealiacity to draft a del'd," find to 
one en)I)I()y·~\d ., to fJTf',.arp iJ1~{)h·l'llt pu.p'.:'rs," 
Iw\d Nh'ilt'gpd); .lIont. I~!ifj. :-Illith f. Cnld
",<'II. :.!:? :\Iollt. :l:ll. ;'Ii Par'. WI) (n l)('rson was 
attorr.wy. jU!:Itif'f' of tIll' p(':t('(', nnd not:lry: n 
communication by fllIP ~ .. curinl: hi~ sen'ires 
in <Ira will~ a <I .... d. nnd not rOIl:,ultinl! him for 
lpgal ,uldr.,. llt·lt! "rllllis~ible); .Y. 1'. ISio.l, 
nOllt r. Wrl"ht. S·I X. Y. 74. ,6 (prh'i1e~e 
Iwl<l upplicable to tll{' drawing of IL contrllct 
wherl' tl ... attorn,'Y', "d\'ic(' was sought as to 
it~ !<'rlll,); p.,. ISb.<;. Goodwin, G. S. & 1\1. 
Cu.':! App(:al. 11i I'lL . .'B4, 5:?:3. 537. 12 Atl. 
736 C'II le!!al srrinlH'r rlO':8 not be"ome the 
repositofv of eoufiu(,I1(,('s within thl' rule oC the • 
IlIw." find is not privileg,:d); 1916. Alexander 
r. QUe('Il. :?53 I'll. \95. fli Atl. 1063 (prepara
tion of II df'ed of ~nlst. Iwld prh;leg.-d on the 
fucts); Ta. IS!!I, l'tllllinj!~ r. HulJllnl. 79 Tex. 
4:!1. 15 S. W. {iii (rorJuIIUlli('lltioIiS as to a 
decd's {'ollsiderati'Jn. mnde to lin IIttornl'y 
Nnployed sol,·ly a1l nil ubstrart.'r of title, h"ld 
not {lrivj)('!!t'd); J'a. Isll. Clay r. Williams. 
2 Munf. lOS. 113, I:?I. Pf'f Hoalle. J. (prh-ileg!' 
b{,ld applicllble to ull nttutlu'y druCtiug a bOlld 
and adVising as to its I"gal ,'fft'et); 1814. Par
ker r. Cafter. 4 :\Iunf. !!i:3, :?i5. 2~0. 285 (com_ 
municntious mudc to an attorney employed 
to draw 6u(,b a deed M would 6f!ttl" slu\'eS on 
his daughter to be (·xellllJt from creditors. held 
prh'i1eged); Wis. ISii, Getzluff r. Seliger, 
4:3 Wis. 290, 30:? (au attorney gi\'ing legal 
advice in the drafting of a llIortgage. held 
Bubject to the privilege, though he c1aim!'d 
that (he wus .. acting a~ 0. notlltY and DOt !IS 
attorney") . 

The cases d!'aling I\ith the mere lad 0/ execu
tion of the instrument, apart (rom cOllversa
tions at the time, Ilre examined po~t. § 2300. 
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IS:!:;. SII.'\\', C .• 1., iullflllllll v. /loll/',I-vlm, )·1 Pi"k. ·lW, 4:!:!: "There lire llIany cascs, in 
",lail·" an attorlll':' i~ emploYl~1 iu transacting hu~iuess, lIut propcrly I,rofessional, IIntl 
wht'n' the saml' might havc hl'cn transat·tell by another agent. In such ('ase the fact that 
the agent sustains the dlarlU'!t'r of an attorney, docs not render the communications at
tenlling it, pri\'ilegl~l; awl the,y may he testified to hy him, liS hy any other agent, •.• We 
('an not IICrl'Cive that the (!()mlllunication:l were made to [the attornc~', :\Ir. Ames,l by 
Winch with thl' purposc of instrlll'ting him in any I'ausc, or engaging him in the conduct 
of IIny profes,ionul husines~, or of ohtaining IIny Icgal alivil!C or opinion, If thl' di:l
c1usure of "i~ views awl purp/)~c~, in the ('om'cyanl'e of propcrty proposcd to he llrawTl, 
was not, as statl') in ,;OIllC of tlae huoks, II lJlere 'gratis dictulll,' the only purpose Sl'CIIl:l to 
ha\'e ht'Cn to satbfy :\Ir. Allies' mind, and relJlove any ~crllple that he lIlight l'nH'rtain, 
liS to thc charal'tt'r of the transaction, and tu t'onvinl'c him, that whatever might IIC the 
legal charal'ter of the aI·t, it was not intclldt.~1 "ith moral turpitude. It did ~atisfy him 
that hc \\,11." not to he eng:l!,'t'I1 in a ('onspiracy to cheat, and illllu('t.~1 him to I'unsent to 
lIra\\' thc tlool. Here was no Icgnla,lvil'C askl,I, 110 opinion n~(lleste" as to the clTect amI 
oJlCration of sUI'h a l'OllveY!llH'C in point of law, awl nOlle given. \\'e ~re th .. reforc ncee:5-
saril~' hrought til the l'Olll'lllSioll, that either these Ilisdosures were Illude \lithout any par
til'lllur lIloth'c, IIr if tht'fl' W:L'i II purposc, t.~mncctl'd ,,;th thl' propost.,1 draft, it was to 
satisfy :\Ir. Ames' millll, upon a point of fUd. not for the inforlllation (,f his own in point 
of law, an,1 in l'ither ('V('llt they are not to he ,1t'ClIll'd pri\'ilt,t:",J l'ollllllUnil'atiolls, which 
the witlles!! wus prohihitl~1 fwm disclosing." 

As;;umin~ that le~al :uh'icc is in fact bein~ {'xpressl.\· s01lght, as it com
lIlolll~' i~, in COlllleetion with the ,Irafting, allli that the dient's cOlllmuniea
tions arc therefore within the privilege, the question then ariscs whether thc 
r()lIfrnf.~ anll thc r.reel/fion of thc instrl'Ill(,llt, thus ('Dilling to thc attorney's 
knowledgc hy his own vision, arc pridleged from di~do"ure. This ql!e:;tion 
depends upon another a:;pcct of thc principle (post, ~~ ~::()S, ~:m9). 

~ 2298. Advice in a Crimjnal or Fra.udulent Transa.ction. I t has heen 
agreed from the heginning that the pri\'ilegc ('annot ayail to protcet the 
dient in conecrting with the attornc~' a ('rime or other ('\'il l>ntcrprise; and 
for thc logieally sufficicnt reason that no such l'nterprise falls within the 
just scope of the relation between Icgal ad\'isl'r and client. But thc ,liili
('u)t\' has bcen to define the boundaries of this limitation. It has not alwavs , . 
been kcpt in mind that the privilege, in its \'Cry fundamentals, presup
poses what Bentham so drastically ('em;ured, the furnishing of legal ad dee 
to the culpable client, as well as to the worthy one, i. I'. to a dient who, 
if the law were duly enforced, would lose in thc litigation. How, then, 
can the privilege continue to exist at nil, if any exception is to be made by 
which the confidences of the guilty are to be disclosed? 

It is possible, of course, to take merely the praetical point of view, and to 
declare that the privilege must at least cease to be a cloak for criminal con
spirac~·, regardless of its logic, and to contrh'e nn arbitrar~' limit for this 
exception. But it seems hardly necessar~' thus to do violence to the theory 
of the privilege. Looking at the reasons of polie~' upon which it rcsts (anie, 
§ 2291), they appear by their natural limits to end with the same conclusion. 
They predicate the need of confidence on the part not only of injured persons, 
but also of those who, being nlread~· wrongdoers in part or all of their cause, 
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arc seekillg legal adviee suitable for their plight. TIIP ('onfidences of :mdl per
sons ma:-· legitirnatclr he protected. wrongdo('r:; though the~' }ul\·c hcell, 
because, as already noti('cd (allie, * 2291), the demcnt of wrong i!'i not al
ways found separated from 1111 c1cment of rigllt; because. {'\'('n when it is. a 
legal adviser may properly he emplo:-·ed to obtain tilt· best :mlilllhle or law
ful terms of making redress; and because the legal ad\'ber must not habitually 
be placed in the position of an informer. But these reasons all cease to 
operate at a certain point, namely, where tIll' desired acl"iee refers 1/01 to 
l)rior wrollgdoing, but to fllturl~ ll'T/Jngduill!/. From that point onwards. no 
protection is called for by any of these ('onsidNations. 

rpon this much th('re has beell 11 fair ('ollsenstls among all who han' de
(,Iared themselves UpOIl the subject. But certain minor points of detail still 
remain, if a practical rule for diselosure is to he settled upon. (1) :\lust not 
the advicc bt: sought for a krlOu,jllyiy unlawful ('nd~ (2) ':\lust not that un
lawfulness be either a crime or a cidl wrong im'oldng moral turpitude.? (3) 
Must not the attorney have so far abandoned his professional attitude as to 
ha,·c become, by aSNClIt to the design, a partaker in the dient's intcnded 
wrong? The judicial attitudes on these questions may be gathered from the 
following passages: 1 

§ 2298. 1 The cases on the whole subject solicitor and clit'llt "); 1848, R. I". Tylney, 
arc lIS follows: 1 Dell. ('r. aw (forgery of a will; the docu-

E~WL'\ND: 1673, Rothwell t·. King, 2 IIlf'llt hnd b,'pn /Jlac"d by the dc-fendant in u 
Swanst. 221, note (hill charging the sUlJpres- s',li<"itor's hands to "enforce her rights ul.j!'r 
sioll of a ,,~ll; disrowry cOlIII','lIed, "for the it": produl'tion was required, thl' question 
tnlst of couns!'l docs lIot extend to the sup- I"."ing reseT\·,·d but nevcr decided); IS50, 
pres..ion of deeds or will "); 1699, R. v. War- Fnllett r. Jeff,·ry,·s. 1 Sim. N. ;,. 3, 17 (Lord 
den of the Fleet, 12 ~Iod. 337. 341 (an obscure C'ranworth, \". C.; comnlUnicutions respect-
passage, concerning the limits of the privilel(c illg un uttempt to dispose of propprty in eva-
of criminal S{'crets); lsa:i, Doc f. Harris, 5 C. sinn of creditors, held prh·il<.',Ilt'd; "b"Uch an act 
& P. 592, 594 (conveyance ill fraud of crl'di- pt'T ,.e is no fraud, if the disposition IS one which 
tors; the question being proposed, as pr"limi- the bw allows"): l1i51, RUs.>eli f. Jackson, 
n;,ry to the nscertaioment of the pri\'ilegl', {I Hare 3&7, 391 (Wigrum, V. C., r('ferring to a 
whether the insolw'nt had "asked his ad\'ic,' tl'stamentary purpose forbidden by Inw: "The 
for a lawful or an unlawful purpo5t'," Park", ('ontri\'ing of n fraud is no part of his duty ns 
J., would not allow the question to be put) ; solidtor, and I think it can as little be said 
IS38, R. 11. Avery, 8 C. & P. 596 (consultation that it is part of the duty of a soli<'itor to 
for the purpose of raising money 011 a forged ad\;se his dient as to the m£'ans of c\'lIding 
"ill; thc privill'ge was denied, but not Oil the law"); 1863, Charlton ~. Coombd, 32 
this ground); 1846, R. 1'. Hayward, 2 C. & K. L. J. Ch. N. ~. !!S4 (the attorney must be pri\'Y 
234, 2 Cox Cr. 23, II. r. n. r. Jones. 1 Den. Cr. to the frllud, in order that the pri\ilege shOUld 
1Il6 (documents 5t'nt to an attorney for ad\'iee, ceasl'; unsound>: 1873, R. 11. Cnstro, and 
including u forged \\ill, "ith the illtNlt that Tkhhorne r. Lushington, Report of Case, III, 
th" attorney shouid sec it anrl act on it; 011 n 9, 2381. 5211, quoted in L. R. 14 Q. D. D. 162 
prosecution for forgery, production WII8 com- (general principle IIffirm"d); 1884. R. 1'. Cox 
p"lled); 1846, R. 1'. Farley, 2 C. &: K. 313, and Railton, L. R. 14 Q. D. D. :53, 164 (con-
2 Cox Cr. 82, 1 Den. Cr. 197 (forgery of a will ; spirnt'y to defraud creditors; communit'ution 
the defendant's wife hlld taken another forged pr('paratory to the conspirnt'y. the solicitor 
will to a solicitor to obtain an advance of arting in good faith and without knowledge 
money; this WIl!l compl'lled to be produced); of the fraud, held not pri\'ilpged); 1887, 
18-!6, Reyn"ll r. Sprye, 10 Bea\·. 51, 56, 11 Postlpthwnite r. Rickman. L. R. 35 Ch. D. 722, 
Dea\,. 618 (a I('ttcr procured by defendant to 724 (gen('ral principle applied to certain frauds 
be wdtten by his solicitor to show to plaintiff, by trust"l's); 1895. Williams 11. Quebrada 
held not privileged. as being part of a plan to n. L. &: C. Co" 2 Ch. 751 (fraud by a corpora
deceive: the solicitor "acting as 'particeps tion upon its bondholders; corporate minute
criminis,' and not in the true relationship of book~ llnd legal opinions ill reference to the 
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li·I:I, "\rlnl'.,I'·!1 v. 1~l1rlllf .·Inglanl. IT I1"w.:->t. Tr. 12:..'H (till' fapts of lhi, ,·c1l'hr:;lt·,! 
('a,,! arc stah·1i po.vl § :!:\lO). ~'rjl'ant 1'i.,t/flll (arl-:Ilinl-:): .. If he is .ellll,loYl,1 II' all 
attorney ill lilly unlawful or \\;ched act, his dllty to the Jlublic obligc~ him to l.li~clo:;c 

plnn, held not prh'ilf'gcd; HlPr!' is no distilll'
tioll I)('tw""/I crillu' IIl1d civil fraud); IUIKJ. 
H. r. lIullivallt. :! Q. B. lin (testlltor'" ill"tru,,
tiuh9 lI.:; to u. \'oUV'.'\,aIU'tlo to be nmJt~ with iutt'nt • 

to £!\~adl! S\1cl.'t'~sion taXt·s. hplrl not pri vil"gf'd) ; 
IU:!U, (J'Hourk" r. Ihrbbhin·. A. C. ii.,1 ("om
IIIUni"'ltirms IUIVJ" with a vi .. w to carry out II 
fraud lire Ilot prh·il"Il,·d). 

('.\1'.\1).\: IhIH. :'IlIIckl'/lzil' r. ~tlll'kenzil'. 9 
Low. Call. Jur. hi (h·,timouy "" to thl' dil'nt'" 
money or good" in till.' attorney's hamh. held 
lIot pri\'il"I(I'II, where tilt' issue was wl,,·th,·r 
th,·y hlld },1'{'1l there plul·t·d to ,·,·ad,· th ... law) : 
1"';':1. Ethil'r r. Homier. I),; Low. I"an .• Iur. ha 
(th,· prh'ilel(l! dol'S 1I0t appl:. wIll"" th" I"h'o
('at,· i" "nl)t IIlIly udvi",·r. !.ut ah", party to th,· 
trausaetio!1 01; tH're un nttnrnl')" was ('oUlIH·lI"f! 
to t.·stify wht·th"r he wrote II lilll'lIull; Il'tt('r 
lIt th,' elil'llt's instanl'''). 

l'SITED STATE:!: Pul. IS!)I. AkxlllllI .. r r. 
1:. S., I:lS 1:. S. a53. :l57. II i'up. :150 (l'omnlulli
cation with regard tl) a "rilll" or fraud, lIPId 
l,ridlel(cli oth .. rwisl' than in the trial "for the 
crime in furtht'ranl'e I,f whil·h tl ... ('orurnuni
cation wn~ mad!:": t is dbtiuC'tion is ~rtJulld.· 
kos. Ilpon .. ith,·r pri!> .;,1(' or l,rl"·l'd'·nt. awl 
seems to haw· IlC"u tlUI' to a l'!>IIfusilJu of tl", 
old eontron'rsy {'lIIt.·, § :!2Hll us to ('ommuni· 
cati'Hls for other liti~ati"ul; I!lOi. Will r. 
TOrllllbells ,I,: ('0., 1 1'. H. F .. tI. 125, 14ii (II 
~tmug" eaSl', where the couns .. 1 Ilfterwllrd~ 
('han~l'oI ~itll'~ and hecarne interestl'd in a 
co"tin~"nt f .... ); Conn. ISS·I. State r. Harrow". 
5:! ('onn. 3:!:1. ;j:.?5 (the client's stat('rn('nt that 
sh .. intPllded to tl.'5tify differently from whnt 
shl' had IIlrearly »aid. held lIot a confession of 
iut"lHkd p,·rjur)'. and then·forc n;t!lOut the 
rull'; gClll'rnl prilll'iple f'xprc'ssly reservcd from 
d""ision); 1!l0:.? SUppl"" r. nall, 75 Conn. Ii. 
5:.! Atl. ·\Oi (mlidity of a mortgage as against 
cr ... ,litors; qUl'stions to the mortgugor's attor
Uf'Y lIS to inforlU!ltion acquired ill consult 1'

tio"s couto-mpbtiug "uoml' conduct which 
might rt'uder him lillul!'! to a civil action by 
Tl'as(Jn of actual or ('onstruetive fraud," held 
prh'ilpgl,d); la. 11'193, State v. Kidd, 89 II'. 54, 
fiG ~. W. 2G3 (sending a false copy of a jury's 
fiwiings to the attorlll'y, \\;th intent to deceive 
himself nnd thr. Court. held not prh;leged); 
Kllri. 1913, Stnte v. Wilcox, 90 Ran. 80, 132 
Pac. 982 (criminal libel; communications to 
a roullty attorney, to secure the prosecution 
of an inllocent man by false testimony, held 
not pr;';leged. being acts done as a part of a 
crim.inal plan); 1919, Emerson ~. Western 
Atltomobile Il1d. Ass'n. 105 Kan. 242, 182 
Pne. 647 (communicntiolls said to inyolve the 
perpetmtion of fraud. here held prh;leged); 
Ky. 1919. Standard Fire Ins. Co. tI. Smithhart, 
IS3 Ky. 679, 211 S. W. 441 (communications 
to enable recovery of insurance money on a 
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housp burnl',1 by fmud. not prh'il"gcd;' cnrl!
ful opiniolJ b,· IIurt. J.); .\le. 1),,51. :'Ilt'Ldlun 
r. Lnngfl'llow. :!:! :'lit·. 4'.H «'oll\"'rsations whilu 
sl·t·king IIlh'k" for th" drafting I)f 11 bill of sa!.', 
hl·ltl l,rivilt'getl); ,\ll~,". l ... iO, Highl"".' v. 
Dn·Mf·r, lO3 ~llIs:<. ii:.?3, ij;!l; ("" Ill'.'rt· SUIlI(I'~
tiou of fraud, in go·llI·ral t'!TIllS." is uot sutli
ril'ut); .\11). l!lU:!. LdlOlIIU', Trial, !J "nll'r. 
St. Tr. -IIi, 44S (':orrupt "('tion hy llluniciplIl 
()fIirials; the d .. f .. ndant·" ('on\"'r:;ation \\;th un 
nttl,rIlt·y oN·killg his 1I,,-,i:ltal1'.'e in obtainillg 
th .. brihl-nlOllI'Y. not "ri\'ilegl'd); 19U:J. State 
r. Faulklll'r, Ij'ij :\10. 5·IG, iii ;';. W. 116 (rnUl
UllUlit'Htil)!l uftc·r the {'rinu~ W!\.:i ('olnplete; .. to 
u"sist one .. rimilllll in rt"luiriug or indu('in~ hi" 
('onf,·d<'Tllte iu ('rillle tl, di,gorge thc l'ri!'l' of 
hi, crilll<'," hdo! not pri\'ill'lll.'d); l!J:!U. (;,.,>
h''''lt r. Cnit<'d R. ('0., -- ~Io. , :!:!O :-'. W. 
677 (persollal injury "'('piver! whi);· in n 8treet 
car of dl'fehdullt; plllintiff's admissions to 
:1-' •• whil,' sl·t·killll to r\'lain him liS counsel, 
th"t she Was not in thl' car at all, held not 
"rh·ill'l(l·d, h<'ing mad,· ill UII attempt to COIll
mit "II futUT!' rrim& or fraud"); .\'. J. 1),91, 
:'Ibtthews r. Hoagland. ·\8 ~. J. E". -155. -IG5, 
:!I Atl. 1054 (quot .. d sup"'; l'ri"ilege held 
Itppli"able to a ('tllltemplall·,1 fraud. as well liS 

a ,·rime • for whi('lI the attorll"Y's add"" is 
sought; "it falls \\;thin tl ... rul,' as tt) ('rin", ") ; 
Bank r. :\lers,·reau. ~. '1'., (It·dared to be 
fuulHl.·d on Unsllti8rll"tory authority; (R. r, 
('ux lind Hailton. Eng .• al>pro\'t'd) ; .\'. Y. 1~41. 
(·O\'CfH.'Y v. Tannflhill. 1 lIill aa, ;{ii. 41 (pri,;. 
It'lle hcld not to co vcr the execution or an instru
lIll'ut ill fraud of creditors; quoted supra); 
1~·I;;. Dnllk of nira v. :'I1l'r5l'T!'au, :3 Barb. Ch. 
5~s. 598, WlIlworth, C. (privill·g(· h"ld awli
",11,11.' to cornmunic'ations con('ernin~ a pro
p",;ed fraud UpOIi !'TI .. <litors; the eX(,I'ptir,n 
('xtendillg only to "a fdrony or other crimo 
which was 'mulum in ~I'''; hut "I utlmit I 
shlmld have bl'<;11 nltH'h hettpr satisfied if 
I' had found this question nn o!>"n Olll' ") : 
190~1. People v. Farmpr. 194 ~. Y. 251, ~7 
~. E. -liii (rull' UPI,lil'd to lh'ny the privih'g(l 
II; to the eXf'l'utioli "f a deed material on IL 

(·hnrge of homidde); Term. 1858, ~I'Mannus 
r. Htate, 2 1I,,",] 21:3, :!16 (questions as to "a 
('ontemplated criml'." held not prh;leged); 
7'c.r. 1920, Ott ~. State, 87 Tex. Cr. 382, 22:! 
S. W. 261 (murder of hushand by wife; pleu, 
self-defence; deceased's consultation of nn 
attorney to find whnt would be the penalty 
in case he killed hiA wife, held not privileged) ; 
Utah: 18i5. Peoplc v. Mahon, 1 Utah :?O.5, 208 
(eommunications rclating to a contemplatl'll 
forgery, held not privilegl'll); ·Wash. 1917, State 
r. Richards. 97 Wash. 587, IG7 Pac. 47 (black
mail; pri,;lege held not to protect consultation 
of defellllllllt \\;th an attorney as to the illl'l(ai or 
legal nature of the act and the plans Cor deli\,l'r .. 
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it; no private ohligntinll5 ('lUI rlisJl('Ils{~ \\;th thnt univcrsal onc. whic·h li~ 011 every 
member of the so('iety. to clis('o\'pr ('\,ery dcsi!(n whir·h may Ill' (orlllcd. contrary tn 
the Inws of the sndety. to destroy the puhlic welfnr('. For thi~ ['{'1~~"11 1 apprehend. 
that if a 5C(~ret. whidl is contrary to the puhlic good. ~\I!'h us 11 .!t.·~i;:n to commit 
treason, muruer. or Jlerjun,·. ('Ollll'S to the knowledge of an attorney. even in a eause 
wherein he is conccrned. the ohligation to the puhli(' must disp{'I1~ with the private 
obligation to the ciient." :'.11', J/arU'CIrd (nrguing): "I take the tlistillf·tion to be. that 
where an attorney eomes to the knowledge o( n thillg thnt is • malum in ~.' IIgain~t thp 
(,Ollllllon rules o( moral it:. and hOllcsty, though from his client, nne! nCf'('ssan.' to pr()('ure 
Sll('('ess in the (,1l1l~. yet it is no breac:h of trust in him to disclose it. as it ('an't be pre
slIIlle.1 an honcst man would engage in a tntst thllt by Illw prevented him froTll dis<'harg
ing that 1II0rai duty all are bUlIIul to. 1101' <'all private ul.ligation eanrel the justire O\\;ng 
hy us to the publie," :\If)l'sn::-;~:\'. B.: .. For {;od's sake then let us consider, what will he 
the (,OIlSl'fluen('(' o( the dc)('trinc now lairl down [10:-' the defendllnt] and so ('urnl'Stly con
tt·\\fIl'.1 for, that such a dCf,larution macle by 1111:" pcrSlJII to his attorney ought not by that 
attorney tu he J>roved~ A man (without an:-' natural call to it) promotes a prosecution 
against another (or a capital ofTenl'C; he is desirous anu deterll1inCfI. at all events. to get 
him hanged; he retain~ an IIttorney to carn,' Oil the prosecution. ancl makes such a dec
laration to him II:; I have before mentioned (the meaning und intention of which, if the 
attornl'Y hath (~.mlllon understanding ahout him. it is impossible he should mistake); he 
happens to he too honest a mun to engage in such an alTair; he clt:clines the prosecution; 
but he must never diS('()\'er this declarution. hcca;)sc he was retainCfI as attorne..... 'TIlis 

• 
prosecutor al'plies in the same manner tu a !'t'(·ond. a third. allli so on. who still ref usc. 
but. are still to kt'('p this inviolably secret. At last. he finds an attorne~' wi('kCfI enough 
to ('urn.' this iniquitolls sC'heme into eXc<'uti(ln, And after all. none o( th~ persons are 
to he admittc<i to prc}ve this, in order either to bring the guilty part~· to condign punish-
ment. or to prevent the evil conscquenpcs of hi~ cnllle with regarc; to ci .... il property, Is 
this law? Is this reason'! I think it is absolutel:-' cuntran.· to bo,!l, ... The declara-
tion now olTered to be prO\'ell is o( that nature, and so highly criminal. that. in my upinion. 
mankind is intercstCfi in the discoyen.·; and whocver it was made tu. attorney or not 
attorney. lies under an oLligation to 5{)('iety in general. prior and superior to IIny obliga
tion he ('all lie umier to a particular inlli .... iuual. to make it known," 

IS·!!, Bnossos, .J,. in CorC?u'Y y. Tannahill, 1 Hill X. Y, :la. 3,;. 41: "It is the privile!-.'e 
of one who is chargl'fl ,\\;th a wrong. either public or private. to speak unrescl'\'c<!I~' \\;th 
his counsel in preparing for his defcn('{.; but he should not be allowc<i to stop the mouth 
of one who was present when the wrong was dune. upon the allegation thllt he was re
tainCfI as counsel to sec. or aid in the transaction. Indeed. I think there ('an he no such 
relation as that of attorne;y and client. either in the commissiun of a ('rime. or the doing 
of a wrong by foree or fraud to an indi\;dual. The prh;leged relation of attorney ancl 
client can only exist for lawful and honest purposes .... Xow. if the plaintilT consulted 
counsel beforehand as to the means. the expediency. or ('Onsequen('('S of rommitting such 
a fraud, his communi('ations may. perhaps. be privilegCfI; and the~' are ('I early so, as to 
'what he may have said to ('()unsel sinre the wrong was done. But the attorney may, I 
think, be required to disclose whatever act was done in his prescnl,(, towards the perpe
tration of the fraud. One who is charged ,\\;th hn\;ng done an injury to another, either 
in his person. his fame. or his property. may fn'ely communicate ,\\;th his counsel, ";thout 
the danger of ha\;ng his confiuence betrayed through any legal agency. But when he is 
not disclosing what has nlready happened, but is actually engaged in committing the 
wrong. he can have no privileged witness," 

ing the -dl'mands); Wi.!. 1854. Dudley \1, Beck. 3 aid therein is prh;leged; but here n frnudull'nt 
Wis. 2;4. 2S:~ (fraud; question rPServoo, whethl'r ngr('eTllcnt between client and attorney to act 
the mere disclosure of n fraud at 1 the request Cor together was held Dot prh'ileged). 
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§ 22\J8 PHIVILEGED COMMUNICATIONS 

18i2 . .I/c.l/1l"11·r'.~ Trial, () Amer. St. 'rr. 81H: "On the last tlay of the trial of Edward 'r. 
Avery a ;\lu!lday lIIorning just as the prisoner's counsel, Mr. Mc:'llastcr, wa.~ \)C
ginning his ('Iusill~ adtll'l'Ss to the jury, the Prosecuting Attorney intcrrupted him with 
the question, 'I don't notiee the prisoner in court; whcre is he~' to which the attorncy 
replied, 'That is for you to find out,' The Presiding Judge, U()ND, then askcJ, 'Where is 
your ('lient, :'III'. :'IIe:'Iluster?' 'I understood,' said :'III'. ::'Ilc::'llaster, 'when we adjourned -on Saturday night that Dr. Avcry had gone to see his family and that he would return 
to .. day.' Then the Court asklod his other counsel, ::\11'. Wilson, if he expected him back. 
'I expected him to rcturn by the next train. I know nothing save fur the information I 
havc received frolll ;\11'. :'IIc:'llaster.' The attorney, l\Ie::'llastcr, asked to be excused from 
answcring these questions, whereupon the Court ordered him to show cause on a future 
day why he should not be disbarred fur contempt. The trial went un and the prisoncr 
was convicted in his absenre. Sevcrul dllYs later the question of ron tempt was argued 
hefore the ,Judges who sat on the Avery trial. :\11' .. Fickling, for the respondent: •.. 
. ;\11'. :'IIc;\laster was not boulltl to be an informer; he was in no wise the custodian of the' 
Ilt'rson of Dr. Avery, and in no way responsible for his safe-keeping. lIe was not IJIorall~' 
or professionally bound to deelare where he wa.~, even if he knew; indCl'CI, it would have 
been n violation of his professional confidenc'e, if, kno",;ng, he had confessccl.' :\11'. 
(,hfl1lZiJI'Tlill, for the :;tate: ... 'Is ~lr. ~lc;\laster defending Dr. Avery, in any just sensc 
of the tenn, whell he l'onnives, conspires or eOIllIJIunicates with him in reference to his 
escape from the jurisdiction and authority of this Court~ _ , . It is true-that the privi
lege of client to attorney is very broad, but it clues not cover everything, Ilnd it docs not 
eonflict with that great duty whieh the attorney from the nature of his office, IInder his 
oath, hoMs to a Court of justice .... This, thercfore, eould not have heen Il privile/:ed 
('ommunicntion. It eould not have heen adviee or assistance !(iwn hy :\11'. ::'IIc~laster to 

his client, because it was, upon the fa!'e of it, a palpahle and ,lireet attempt, not to act a:-I 

an officer of this Court, but to act in defiance of this Court, ancl for the express pur
pose of enabling his dient not to stanll his defense ane! meet his verclid, hut to escape 
beyolJc\ the reach of justic'C .... The just rights of Dr. Avery were in the keeiJing 
and protection of ::'III'. ::'IIc';\Iaster, hut nothing more.. His rights here were to a fair trial, 
to a full examination of all his evidenl:e, and the opportunity to present every eir
('umstance and every partide of eviden(~ that might be presented in his behalf; but 
it extended no further. He was bound to protect the just rights of his client, hilt he 
was not hound he was forbidden, Ly honorahle professional ('onduct to attempt to 
evade the operations of the IlLw. or to defeat the administration of justice.' ... 
.Tucl!,'C Bm.n took the matter 'uncleI' luivisclllent,' and so kept it to the day of his 
,Ieath. " 

1891, GnEE~, V. C., in Jlatthcll'., \'. l/oaglF/lul. 4S X .. 1. Eq. 4.'i5, 469,21 Atl. 1054: "In 
order that the rule ma:. apply. there l11ust he hoth professional confidence and prores
sional employment; hut if the client has a eriminal ohjcc~t in view in his communications 
\\;th his solic'itor, one of these clements mllst ne('es:mril~' be absent. The client mllst 
either conspire \\;th his solicitor or deceive him. If his criminal objeet is avowed, the 
client docs not ronsult his aclviser professionally, beeause it cannot be the solicitor's busi
ness to further any criminal ohjert. If the ('Iient cloes not avow his objeet he reposes no 
confidence, for the state of farts. which is the foundation of the supposed confidence, d~ 
not exist. The solicitor's ac.h;ce is obtainccl by a fraud. As I understand the case, the 
rule, in its different phases and the reasons, may he thus stated: If the client consult~ 
the lawyer ",;th rl'ference to the perpetration of a erime, and they coOperate in effeeting 
it, there is no privill'ge, {or it is IlO pllrt of lin attorney's duty to assist in crime; he ceases 
to he coullsel and becomes a criminal. If he refuses to be a party to the act, still there 
is no pri\;lege, OC>e3U5C he canllot properly be consulted professionally for ad\;ce to aid 
in the perpetrlltion of a crime. In the case of a fraud. if it ;, effeeted by the coOperation 
of the attorney, it falls \\;thin the rule as to crime, for th{. consultation to carry it out 
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is a conspiracy, which, on its accomplishment by the commission of the overt act, becomes 
criminal and an indictable offence." 

Looking at the reasons for the privilegc, and construing it as strictly as 
possible, the first of the above three questions should be answered in the 
affirmative, but the second and the third in the negative. The decisions ap~ 
parently reach this general result, except in the second respect, where there 
is an inclination to lIlark the line at crime and civil fraud. Yet it is diffi~ 
cult to sec how any moral line can properly be drawn at that crude boun
dary, or how the law ean protect a deliberate plan to def~' the law and oust 
another person of his rights, whatever the precise nature of those rights may 
be. The law, in its endea\"llr to maintain llbstrllct fundamentals, is lllreadv • 
sufficiently callous to concrete failures of justice, and needs rather to cultivate 
greater sensitivcness in such matters. 

2. II From a. professional legal adviser in his capacity as such" 

§ 2300. Persons having Legal Knowledge, but not Admitted to Practice. 
There is no ground for encouraging the relation of client and Ipgal adviser 
except when the adviser is olle who has been formally admitted to the 
office of attorney or counsellor as dul~· qualified to give legal advice. That 
the person consulted is ill fad pra('t i;-;ill;!. without forlllal sall(·tioll of thl' 
Court, is certainly not ~Uffit"il'lIt.1 011 the other halld, where a dbtinet ~an('
tion is required for the se\'eral grades or Courts within the same so\·ereignty. 
a practitioner admitted for a lower Court ()nl~' is dearI:.· within the pri\'ilege 
for the purpose of litigation before that Court. So, t(lll, a duly admitted 
practitioner, while acting for Ii dient belonging to his juri:<dietion, is within 
the privilege in whatever other jurisdiction it may be in\'oked.2 In any 
jurisdiction still maintaining the self-stultifying rule that c\'Cry citizen, e\'en 
though not possessing any specific qualifications, is entitled to practise at the 
bar, it may be supposed that a 'de facto' professional practice 5uffices.3 

Finally, a mere student of law, aspiring to future entrance to the profession, is 

§ 2300. I Enu. 1880. Slader. Tucker. L. R. 14 who practised heforf' ju~tirl'~ of tlll' pcacc. but 
Ch. D. 824. 827 (communications to a Jlursui- was not admitted to th ... bar, held privill'ged; 
\'ant of the Herald's CollcK". RSSisting in a but the Court's remark that nothing was lark-
pedigree protest. hcld not prhill'ged) ; U. S. ing "~xcept the mere form of the admission of 
1859, Sample 11. Frost, 10 la. 226 (consultation the adviser to practice in ('ourta of record" 
with one who" wns reeehing business to trans- shows a singular notion of th.. guaranteps 
act 1\8 an attorney and expecting to be admitted implied in the prof ... ssional status); 1906. 
and was admitted at the next term." held not English tl. Ricks. 117 Tenn. n. 95 S. W. 189 
priYileged); 1905. State t'. Smith. 138 N. C. (a license to practiw before justices of the 
700. 50 S. E. 859 (communications to an peace only; privilrge applied ; no authority 
"attorney in fact." not being an attorney at citl'd). 
law, not pririleged) ; 1879. Scales tl. Kell~y. 2 1859. Lawrence r. Campbell. 4 Drew. 485 
2 Lea Tenn. 706 (licensed practitioner before (the privilege applil's to a Scotch solicitor. 
justices of the peace and the county court. held residing in London. and acting {Dr a Scotch 
'Ilithin the privilege); 1854. Drayton v. Chase. client resident in Scotland). 
3 Wis. 456 (pririlege held not applicable to on~ 3 1829. Bean v. Quimby. 5 N. H. 94. 97 
not licensed as an attorney. though practising (communication to olle not an admitted attor-
before a justioe of the peace). ney. but acting as attorney and legal adviser. 

Contra: 1887. Benedict r. State. 44 Oh. St. held pri\ilegE'd. undrr a statl'te permitting any 
679. 688, 11 N. E. 125 (consultation with on~ citizen to apPf'.ar as attorney). 
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without thc pridlegc, howcver much legal skill he may possess in comparison 
with somc of thosc who arc within it.4 

A consultation with a judge, in his capacit~· as such, falls unquestionably 
outsidc the prescnt privilege. But such communications ma~' be protected 
b~' a spceific indcpcndent privilege (p{J.~l, § 23i6). 

§ 2:101. Attorney's Clerks and other Agents. It has ncver been ques
tioned that the privilcgc protects communications to thc attorne~"s clerks and 
his other lIgl'nts for rendf'rill~ his serl'i('es.1 TIll' Ii"sistallt·c of these agents 
being indispensable to his work, and the eommunieations of the c1icnt being 
oftcn neeessarilyeommitted them by the attorne~' or b~' the client himself, 
the pridlege must include all the persons who act as the attorney's agents.2 

§ 2302. Client's Belief in tho Attorney's Status. The theor~' of the privi
legl' (allle, § 2291) e1earlr requires that the client's' bona fide' helief in the 
status of his addscr as an admitted attorlle~' ~JIO\llcI ('ntitle him to the privi
lege. ~o douht 11Il illtl'lltioll til employ 0111.1' sl1<:h a person is necessary, as 
well as a respcetable degree of prccaution in seeking one; but from that point 
onwards lit' is entitled to peaet' of mind. and necd not take the risk of It 

deeeption, or of a dcfceti\'(' professional title. l 

§ 2:~m. Consulta.tion in Attorney's Ca.pacity. An attorne.'· may often be 
brought into a discussion upon the law without any purpose of treating his 

• I~Hi. ,\lIdrf'\\,~ t. ;':"lomon. I Pet. r. c. 
;J;J7. ;l,j!) (Washiugtuu. J.: "~ot one of t/wsu 
rN.~ons [for the prh'ilege! apply to the stu
dent "); IS51. Barnes v. Harris. 7 Cush. !\luss. 
57G (student in au office, not being the IIttor
U(~y's IIgeut or clerk. uot privileged); IS!)O, 
Schubkllgd r. Dicrsteiu. 131 PII. 46, 54. 18 
Atl. 105!) (" A hlw student is in this respect on 
no higher pla.n'~ than a hlacksmith retained in II 
like sl'rvice "); IS50. Holmau r. KimbaIl, 22 
\'t. 555 (II law student ha\'ing IlIl office of his 
own. but not yet IIdmitt('d to the bar; prh'i!ege 
denied). 

§ 2301. I Enu. 1825. Taylor r. Forster, 2 
C. &: P. 1!l5; IS3!. Bowman t'. Norton. 5 
C. &: P. 177; IS::!!). Eicke r. Nokes. 1 1\1. &: 1\1. 
:i03, semble: 1881. Lyell r. Kennedy. L. R. 
27 Ch. D. I, l!1 (" such ag('nts as C\'pry solici
tor's clerk may be slIid to be" arc privileged) ; 
U. S. 1855. Landsberger v. Gorham, 5 CuI. 
450 (the privill'ge held applieahle to .. a pcrson 
acting in the capacity of an attorney," and 
apparently an attorney's ckrk); IS57, Sibley 
~. WaIHe. 16 N. Y. ISO. 11'3. per Bowen. J. 
Compare the rule !is to mere students of law 
(ante. § 2300). 

The amendments to cf'rtain of the statutes 
(antc, § 2292). ('xtending the privilege to tho 
attorney's" clerk. stenographer. or other person 
employed." were thprefore unnecessary. Tho 
irresponsible prl'sumption of some who under
take to in~truct the profession is shown in a 
c'.'rtain editorial remark. when pointing Ollt one 
of these amendn.ents, that it made" a notablo 
change in the law." 

• 
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= For the ('ase of ('nmmunicatiolls to third per-
8UllS ill the al/urm-y·. Jlrf.'rrlC/·, spc post. § § 23 11, 
2:11:!. For thl' distiu('tioll between clerJ.::., agellts. 
and witnl's..~sor othl'r \·olunteers. sec post. §2317. 

§ 2302. I Be~ides the following rases. com
pare the do"trine as to the client's belief in the 
rrlerartCI/ of hi~ communication (post. § 2310), 
and as to the admissibility of a confe8sion pra
cl4re<l by trick (ant!', § :S41): 

Admil/ed: Ellg. IS07. Fountain t'. Young, 
6 Esp. 113 (hl're the person wn.~ in fact only 1\ 

clerk in Newgllte); 1918, Feuerheerd v. 
London G. O. Co., 2 K. B. 565 (cited post, 
§ :!319); U. S. IS90, Hawes v. State, 88 Ala. 
38. 7 So. 302 (said obiter); IS59, Sample r. 
Frost. 10 Ia. :)66 (one who was just about to be 
admitted to till! bar); IS51. Barnes v. Harris. 
7 Cush. !\Iass. 576 (student in a law office). 

Ezcllvied: Can. 1908. R. v. Choney, 17 Man. 
467 (confession to onc falsely pretending to be 
the aj:(l'nt of the accused's attornl'Y and assert
ing that the lattl'r had sent word to tell about 
the case, excluded); U. S. 1886. Peopll' v. 
Barker, 60 Mich. 277, 297. 307. 27 N. W. 539 
(confes"ion made to a detective. fraudulently 
pn·tending to be an attorney. held prh-ileged) ; 
1893, State r. Russell, sa Wis. 330, 53 N. W. 
441 (communication by a woman in prison to 
the district attorney and his agent, pretending 
to be her counsel. held privileged); 1856, 
Coon v. Swan. 30 Vt. G. semble. 

The following ruling !eems peculiar: 1890, 
Hawes v. State, 88 Ala. 38. 7 So. 302 (com
munications made" to an attorney in ignorance 
of his professional character," excluded) • 
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expression of opinion as a scr\'i('c f{'nflered professionally. Such a conver~a
tioll is not privileged, because the reasoll uf the privilege designs to secure olll~' 
the freedom of resort to attorneys where some appreciable interest of the 
client is to be protected and the addee i~ sought and given with a Yiew to its 
protection. On the other hand, an attorlle~' lIIay render his sl'r\'ites without 
charge, if he pleases, and henee the mere cir(-,UlIlstallee that the ad\'iee is gi\'en 
gratuitously does not nullify the pri dlrgr.! III dew of till' frequenc~' with 
which some persons seek to obtain inforlllall~' and gratuitously valuable 
legal udvice, and the lamentable frequency with which attorneys weakly sub· 
mit to such an imposition, especially in rural communities, it is often difficult 
to determine whether the consultation is It professional one, within the 
privilege. The local hahits of life, and the circlIlllstances of the case, must 
largely determine the ruling.~ 

The case of a consultation of the opponent's attorney seellls rather to fall 
under another head (post, § 2:312), as also the case of a consultatioll by olle 
person not on his own behalf but as the agent of another (post, § 2:31 7). Con-

§ 2303. I 1878. Andrews t·. Simms. 33 Ark. X. Eo 343 (attorney consulted as a fri~nd by a 
771, 73a; 1NO. Ih·ed v. Smith. :? Ind. lGU; widow about hl'r husband's afTair~, held not 
1903, Sheehan r. Allen, 67 Kan. 712, 74 Pac. privilegpd); la. 11>96. State r. Swafford, 98 Ia. 
245; 1904, :\Iack r. :-:;harp, l3S :\lkh. 4·IS. 101 3G:!, 67 X. W. 284 (a frielldly consultation be-
X. W. G31; 11>97, Davis t·. Morgan, 19 Mont. twel'n the defendant and the thcn prosecutrix's 
HI, 47 Pac. 793. uttorney, to contrh'e meuns for helping h~r to get 

The t'alue of such communications is quite o~cuplltion, held not privill'ged); Kun. 1904, 
another matter: King Leur, I, 4; "Foul: ('nion P. R. Co. r. Day, uS Kan. i:W, 75 Pac. 
Then 't is liklJ the Lreath of un unfce'd lawyer, 1O:!1 (consultatioll with a POonlws!C·r, who wus 
-you gave me nothing for it." also aiawyer, held not privilt'ged on the facts) ; 

2 Various instances arc !IS follows: Me. 1895, Wade 1'. Hidlcy. 1S7 :\le. 368. 372, 
ElIU1alld: li9:.? Wilson t'. Rastall, 4 T. R. 32 Atl. 9i5 (consultation held IJrofl'ssional, on 

753, 75S (letters hunded to an attorney. but the facts); Sehr. l1:iS6. Humberg v. Hughes, 
not in his character us a profession!tl adviser, IS Xebr. 579, 26 X. W. 351 (consultution us a 
held not pri\'i1egpd); 183S. Greenlaw v. King, friend, not prh'i1l'!o:etl): )S[l5, Busye t'. State, 
1 Be!1\'. 137, 145, Lord Langdule. :.r. R. (cor· 45 Xebr. 261, G:3 X. W. 811 (consultation heid 
respondence with a solicitor, but only as" ngeut not professional, on thl' faets); Pu. 1848, 
and confidential friend," DC,t privileged) ; Beeson v. Beeson. !l I'll. 81. 279. 301 (consult a-

Ca1l. 1889. Rudd 11. Frank. 17 Onto 758. 764 tion US!I friend, not privileged); 1903, Sargent 
(communications as to a friend, held not privi- r. Johns, 206 Pu. 386. 55 Atl. 1051 (similar); 
leged); Tenn. 1858, :\1'1\Iunnus r. State, 2 Heud 213 

, U1Iited Stales: D. C. 1893, Patten 1'. ('Iul'stions us to "ahstract legal opinions," 
Glover, 1 D. C. App. 466, 476 (consultation as without reference to "some net past, or right 
8 friend, not privileged); Ga. 1887, Brown v. or interest in existence." held not privilegc-d) ; 
Matthews, 79 Gu. I, 4 S. E. 13 (consultution n. 1856, Thompson v. Kilboren. 28 Vt. 750. 
held not pri\;leged, where the attorney was 757 (friendly consultation, held, upon the 
.. , raided,' not retained"; it must be "the facts nnd the local custom, not to be u pro
offspring of the reI uti on, present or prospective, fessional consultution; Chief Justice Redfield 
not of tuking or expecting to take tht! fruits oC rcbukl's the local profession for thl'ir lax habits 
such a relation v.;thout founing it "); 1898, in conversing \\;thout formal rl'tuiner upon 
O'Urien v. Spalding, 102 Ga. 490, 31 S. E. 100 legal subjects); 1856, Coon r. Swun, 30 Yt. 
(consultation us u friend, not pri\;leged); 6 (Iega) advice given merely "as a neighbor." 
1902. Harkleas 1'. Smith, 115 Gu. 350, 41 S. E. held not proteoted); )873, Eurle v. Grout, 46 
634 (one who prepared a deed without com pen- Vt. 113, 125 (similur); Wi, •. 1861, Dunn 1'. 

sation und in his own interest. held not the Amos, 14 Wis. lOG, 109, 114 (legal advice held 
legal adviser of the parties); 1889, Skellie 11. not a professional consultution on the facts) ; 
James. 81 Ga. 419, 8 S. E. 607 (knowledge not 1873, Orton 11. McCord, 33 Wis. 205. 211 (legal 
Ilcquired us uttorney; statute held not appli· ad\;cf' held professionul. on the facts); 1900, 
cable); Ill. 1852. Goltru V. Wolcott, 14 Ill. 89 Bruley 1>. Gan;n, 105 Wis. 625. 81 N. W. 1038 
(consultation as a friend. not prh;lcged) ; Ind. (communication at a casual consultation on a 
1895, McDonald v. McDonuld, 142 Ind. 55, 41 railway train; excluded on the fuets). 
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sultation of It prosecuting attorney or a judge Illay involve several questions 
(examined post, §§ 2:~i4-2376). 

§ 2304. Timo of Consultation j Rejection of Retainer by Attorney, The 
privilege exists, not for the sake of the legal profession in general, but for 
the sakc of clicnts needing legal advice (ante, § 2290, po,~t, § 2a21). It 
therefore assumes that the relation of client and adviser has been formed 
(or is forming) for a lJarticlllar person as elient,' i, e, communications lire 
protected, not merely when thc person consultcd is a professional legal ad
viser, but only when the pcrson consulting is seeking the benefit of that 
relation, lIenee a commuuication to lin attorne~' is without the privilege 
if made before the relation wus entered into or after it was ended,l 

An interesting question, however, arises when the communiclltion is made 
pendillg negotiatio//s for the retai//CT. Here it would seem plain, by the reason 
of the pri\'j)ege, that, since the would-be client cannot certainly predict the 
attorne/s acceptance of the employment, the former must be protected ill his 
preliminaQ' statements when making the overtures, e\'en i( the overture is 
refused. It woultl furthcr be immaterial that the refusal was due to a dis
agreement as to fees and to the client's own withdrawal by reason of the fee 
demanded: for upon none of these matters could he predict the result until 
his prelilI1inar~' statcment had been made. Ol)\'iousl~', too, if the retainer is 
acceptcd, the pri\'j)ege ('oycrs thc preliminar~' statement. On the other hand, 
if the client continues his {'omlllunication after the attornev's refusal to act • 
for him, or if the <"lient knowingly attempts to retain one who is already 
retained by the opponent, he does not nced or deser\'e the protection of the 
prh·ilege.2 

§ 23M. I Eno. 1G64, Sparke ~. ~Iiddlcton, 
1 Keb. 505 (citt'd ante. § 2290); ln7a, CUlM ". 
Piehring. 1 Ventr. 197: U. S. lb6~, Chilli
cothe }'. n. &: 11. Co. r. Jamesou. 4)j .Ill. 21:>1, 
283; 11>70. People c. Barker, 56 ill. 299; 1!S95, 
Jcunings ». Sturdpvant. 140 Ind. 641. 40 N. Eo 
61; 1!SIJ5, Harless v. Hl,rless. 144 Ind. 196, 41 
N. E. 592; 1901, State <. Herhert. 6:J Kan. 516. 
66 Pac. 235; 1 !>\)·1 , Brady v. State. 39 Nebr. 
5ZIJ. 532. 58 N. W. 161 (even thougl. the same 
as one maue dUring the relation); lS96, Home 
Ins. Co. r. Berg. 46 Nebr. 600, 65 N. W. 780; 
1816. Yordan ». HeS>l, 13 Johns. N. Y. 492,494; 
19M, Eekhout r. Cole, 135 N. C. 583.47 S. E. 
655; 1895, Turner'II Estate, 167 Pa. 6OIJ. :n 
Atl. 867: 1901, State ~. Snowden, 23 Utah 318. 
65 Pac. 479. 

2 The rulings are not entirely harmonious, 
but the above applications of the principle 
arc fairly borne out: Colo. 1894. Denver T. Co. 
r. Owens, 20 Colo. 107. 125, 3U Puc. 848 (pre
liminary statement of the case with a view to 
employing, privileged); Ga. 1872, McLean v. 
Clark, 47 Ga. 24. 45, 69 {S. made a. proposition 
to the plaintiff's attorney. declaring that, if it 
was accepted, S. would ('mpl/)y the attorney; 
held. that th,' latter '\\'a~ not 8.'8 attorney 6t) as 
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to creat .. !l privilege in S.'s flwor); 1893, 
I'c{·k r. Boom'. 90 Ga. 769, 17 S. E. 66 (con.~ult!l
tioll ..... ith n vie ..... to the attorney's employmcut. 
wh .. tlwr or uot the attorney is ultimately re
tl\incd, hdd (Jri\"ileged; here the attorney had 
declined the employment); J II. 1871, Thorp t·. 
GO(~w('y, b5 Ill. 611. 615 (consultation for liti
gation. the nttorney finally not being employed 
because of n di>ll\grcl'm .. nt as to his ft'c. held 
privileged); la. IS!)l, Theiscn v. Dayton, 82 
Ia. 74, 47 ~. W. S!)I (statements to an attorney 
to sel'urc his employment to .. keep a mortgage 
alin'," the attorney declining the employment. 
held not pri\;l .. gl'd); Me. 11>54. Sargent 11. 

Hampden, 3S ~I ... 581. 584 (conY('rsations with 
a \;ew to a retniner, eYen though it be after
wards declined, said to he privileged); Md. 
1909, Lanasa r. State, 109 Md. 602. 71 Atl. 
1058 (communicationg pending a tentative 
employment nenr !letually authorized, ad
mit ted); Mich. 1857. Alderman v. People. 4 
Mich. 414. 422 (pri\;l .. ge applies to communica
tions to .. nn attorney in fact by a party uuder 
nn im\lres.~ion that such attorney had consentlod 
or agreed to act," .. !llthough the nttorney him
self may not have so undcrstood the agree
ment "); Mt811. 1848, Crisl'!r 11, Garland, 11 
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3. II The commUnications relevant to that pili pose" 

§ 230(t Communications, distinguished from Acts; Client'S Conduct, Ap
pearance, Abode, etc. Does the privilege con.'r onl~' that knowledge of the 
attorney whieh is obtained from hearing the c1ient'~ utterances, or also that 
which comes frolll seeing the elient's acl,y.~ 

This question liaS given rise to a difl'erence of opinion more apparent than 
real. It is sometimes discussed as if the word" cOIlJIlJuuieations" were svn-

• 
onymous with "utterauces of words"; that is, those who favor its largest 
answer repudiate the limits of the word" communications, " as if it ineluded 

I " "I" f . JI I no more t mn utterances ; am ~'et It 15 0 course coneel\'a ) e t mt an act 
or a bodily condition may be voluntarily dist'iosed and wittingJ~' madc known 
to the attorne,'" by the client without an~' utterance of words. The problem 
is also sometimes dbeussed, from the point of view of the attorney, as in
volving the inquir~' whether the privileged knowledge of tllC attorney is 
restricted to that which he obtains by the sense of hearing onl~', or ineludes 
also that which he learns by seeing; and this mode of statemer!i corresponds 
more closely to the distinction between utterances and acts o~ the client, In 
the following passages the various judicial attitudes are reprl!sented: 

Ante, 1767, BULI.En, J., Trials at ~isi Prius, ::,';·1: ,. [The pridlt·ge does not cover] a 
fact of his own knowledge, and of whil'h he might II/Lve had knowledge without being 
counselor attorney in the cause; as, suppose him \';tness to a dced produCCfj in the cause, 
he shall be examined to the true time of execution; 1 SO, jf the question were about a razure 
in 11 det.'<i or a will, he might be examined to the question whether he had ever seen surh . 
dced or will in other plight, for that is a fact of his own knowledge; but he ought not to be 
pennitted to discovcr any confessions his client may have made to him 011 such head." 

1803, EI.LE!'\1I0J(Ol'GII, L. C. J., in Rob,von y, Kemp, 5 Esq. [;::,5[;: "The act [of destroy
ing a power of attorney] cannot be stripped of the confidence and communication as an 
attorney, the witness heing then actillg in that charal'ter. Olle sellse is as privileged as 
another. He call1lot be said to be privileged as to what he 11I.'ars, but not to what he 
Sl't'S, where the knowledge acquired as to both has OCOCII derived from his situation as 
an attorney." 

IS3:~, L. C. Bnot:GILHf, in GreC1U)ugh v. Ga.vkell, 1 :'IIyl. & K. OS, 10·1: .. [The privilege 
does not exist] where there could not be said, in any ('Orrcctne~s of spet.'('h, to be a ('01]1-

Sm. &:!Ior. 13G (communieations while seeking to 34S. 353 (rommunieation seeking to retain an 
rl·tain the attorUl'Y, who dedinl'd employment, attorn(')", who then declines to bring suit. held 
held pri\ilcg£'d); Mo. 1b72, Cross r. Riggins, IJrivill'gcd); Wis. 1886, Tucker r. Finch, 6G 
50 !Iolo. 335 (communication to an attorney, Wis. 17. 21. 27 X. W. 817 (communications 
seeking advice. the attorney declimng to give sl't'king to retain an attorney. who declined 
an opinion, held privileged); Nebr. 1897, !Je(·aus!· of !\ prior retainer on the other sidl'. 
Farlcy r. Peebles, 50 Nebr. 723, 70 X. W. 231 held not privileged); 1887. Plano Mfg. Co. r. 
((':occluded. where the attorney had already Frawley, 68 Wis. 5ii, 584,32 X. W. 768 (com-
rl'fuseu to accept the employment); Okl.1!H1, munications after lin attorney has given notice 
Evans r. State, 5 Ok!. Cr. 643, 115 Pac. 809 that he is retained on the other side, held not 
(preliminary consultations, followed by with- privileged). 
drawal on account of the proposed fee being § 2306. 1 This statement is clearly Correct 
too high; held pri\i1eged on the fscts); Pa. on the ground that thl' request to attest makes 
1849. Heaton r. Findlay, 12 Pa. St. 304, 310 the nct non-confidential (post, § 2315); but 
(,~ommunicl1tiollS "preliminary to his engage- its association with the ensuing statements has 
ment as counsel," made in satisfying the coun- soml'times ,",'in'n rise to misunderstauding. 
sci of the propriety of his retainer, held not Bull('r's notions of the modern principle were 
privileged); n. 1875, Strong r. Dodds, ·17 Vt. lUlturalJy (ante, § 2290) not quite clear. 
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mllnieation at all, IlS where, for instance. It fuet, sOJllething that wa~ .Ionc, Ix ... ·ame 
known to him from hi~ having h<.'Cn brought to II certain pla.·t· loy the dr{'ulIIstulice of 
his being attorney, but of which fact any other 1IJan if t1a're wlluld have hcen equnlly 

. t" cogmsan . 
185i, BrOW1£ \'. Po.yler, I H. & X i36. POLLOCK, C. B.: "A legalmlvi:;er ma~' give 

evidence of It fact whi{'h is patent to his !:lenses." :\hnTI~. B.: "With respect to lIlatter~ 
which the eounsel set'S \\;th his eyes, he cannot refusc ttl answer." 

IS-H, Bnox,;t1~, .J .. in Core/W!I v. 7'mmahiU, 1 Hill, X. y, :\;~, :15: "This privilege of a 
e1ient nut extent! to every fact which the attorney ma:-' learn in the course of his 
elllplopllent. There is a differcnec in principle betwccn cOllllllunications lIllltle by the 
client and a .. t~ dOlle by him in the presencc of the attorney; , .. I will not undertake 
to say how far the distinction betwccn the communications nlHI the acts of the client JIlay 
extend"; ar>pnrcntly holding that the execution of II document is an nct. 

1861, WO()()WAHD, J., ill Danirl v. Daniel, 30 Pa. WI, 210 (permitting the question, to 
nn attorney, why he coult! not have had \\;th the testator, his client, any ('OnveTsation 
worth repeating): "Cornmunieations mnde to a counsel arc privilegCtI; but if a {'lient is 
too imh('{'ile to make any communi{'ations, I never before heard that that fact was incom
petent testimony on aecollnt of the professional relation, no more than the shupe of the 
client's heatl, which is the subject of the next bill. If a law~'er learns from professional 
visits that he has a fool for a client, whether he acquires tile knowlCtlge by the want of 
intelligent answers, or by study of phrenological developments, the fnct is competent 
evidence in a proper case, and no rule of law forbids the lawyer frOID delivering it." 

The marked contrast is between the statement of Lord Ellenborough, in 
Hobson t', Kemp, and that of Baron ~Iartin, in Brown v. Foster, Can they 
be reconciled? And is either of them consistent with ::\Ir. Justice Bronson's 
distinction between a communication and an act? The truth is that each 
is right, under some circumstances, and all are harmonious, when the proper 
allowance is made. Looking back at the reason of the prh'ilege, it is seen to 
secure the eliellt's freedom of mind in committing his afl'airs to the attor
ney's knowledge. It is clesignecl to infiuell('e him when he may be hesitating 
between the positive action of disclosure and the inaction of seerecy. There 
is, therefore, by hypothesis, always some voluntary act of disclosure, some 
removal of that secrec~' which would otherwise have existed as between t!-te 
client and the attorne~·. 

On the one hand, then, those data which would have come to the attorne~"s 
notice in any e\'ent, b~· mere observation, without any action on the client's 

. part such as the color of his hat or the pattern of his shoe and those 
data which become known b\' such aets as the client would ordinarii\' ha\'e • • 
done in any event, without any purpose of communicating them to the 
attorney as his adviser such as the style of his handwriting or the amount 
of money in the roll of bills from which he pays his retainer - , these are not 
any part of the communications of the client; in the language of Lord Chan
cellor Brougham and ~Ir. Justice Buller, they are" {acts of which an~' other 
man if there would have been equally cognisRnt." On the other hand, almost 
any act, done by the dient in the sight of the attorney and dur:ng the con
sultation, may conceivably be done by the client as the subject of a com
munication, and the only question will be whether, in the <:ircumstances of 

• 
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the case, it was intended to be done as such. 'I'll(' client, supposedl~', may 
make a specimen of his handwriting for the attorne~"s information, or lIlay 
exhihit an idcntif~'ing scar, or ma~' show 11 seeret token. If all~' of these acts 
nrc done as part of II commullieation to the attorlw,\", and if further the 
communication is intended to be confidential (post, § 2:H 1), the privilege 
comes into play.2 

Ordinarily, then, it is true, as Chief Baron Pollock said, that "It legal 
adviser ma,r give evidence of a fact which is patent to his senses"; that 
is, of all~·thing which he either sees or even hears, so far as it is otherwise 
patent, -- in other words, is lIot the subject of an express disclosure. Yet, in 
a given case, any of these things lIIay he committed to the attorney in such a 
way as to be within the privilege. It is to be noted, however, that many such 
acts, which thus become the subjeet of a comnlllllieation, may still not be 
confidentially committed to the attorne~', and thus he not privileged (post, 
§§ 231l-2:n -1-); and some of the rulings now to be notieed in the ensuing 
sections ean perhaps he attributed to that consideration. Obviously no 
fixed form of rule can be stated for the present application of the prineiple. 
In the ordinary ease, it is only the expressed communieations of the e1ient 
that will be privileged. 

§ 2807. Same: Production of the Client's Documents. The application of 
the foregoing principle to the tenor of documents delivered or shown to the 
attorney is not without difficulty. But, before examining it, a scperficiully 
related question, dependent upon other principles, must be disposed of. Is 
the attorne~' compellable to produce ill cmat, by subpcrnn or bill of diseo\,ery, 
the documents placed in his possession b~' the elient? This is not a question 
of compelling the disclosure of the attorney's knowledge; he D1a~' know 
nothing of the contents of the document, nor is he asked to testify about 

2 Sundry cxamplr.s nrc as (ollows: 
Bno. 1700, Hooper v. Harcourt, 1 H. DI. 534 

(after jUdgment, an attorncy was held not com
pellable to disclose his clicnt's abode (or the 
purpose o( his being taken on cxecution; tha 
application .. r~~mc too late aftcr verdict ") ; 
1817. Parkins 1". Hawkshaw, 2 Stark. 239 (to 
prove the identity of defendant "'ith the obligor 
oi a bond, the de(endapt's attorney was not 
aI!owed to testify to .. communications whirh 
he had had with the defendant"). 

U. S. 1903, Sheehan r. Allen, 67 Kan. 712. 
74 P"c. 245 (attorney not allowed to testify 
as to insanity learned solely in professional 
consultation); 189S, Wicks r. Dean, 103 Ky. 
60, 44 S: W. 397 (attorncy may speak of the 
client's mental condition as Iparned at the 
time of a consultation); 1868. Whitp. v. Bird; 
20 La. An. 188 (attorney held compellable as 
garnishee to disclose whether he has assets 
h,'longing to the client, unless Ill' ennnot do so 
without disclosing mattcrs ('ontided to him by 
thp ('lil'lIt); 1861, Daniell'. Daniel. 39 Pa. 191. 
!!II (attornt'Y's opinion of his client's sanity, 
hl"ld not privileged; quoted supra); 1894, 
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Turner r. Warren, 160 Pa. 336, 343. 28 Atl. 781 
(fact of delivcry of papers. date. person, and 
condition, held not privileged); 1010, Surfacc 
t. Bentr. 228 Pa. 610, ii Atl. 922 (the abo,'e 
passage cited); 1896, State r. Fitzgerald. 68 
\'t. 12.5. 34 Atl. 429 (whether the ('lient was 
intoxicated when seen in the jail with D., admiE
sible, since the attorney saw .. nothing that 
was not observable by B. and Lyfall other per
sons "'ho saw him dUring the time of his al
leged intoxication "); 1882. State v. Douglass, 20 
W. Va. 770, 719 (testimony that a pistol pro
duced had been received from the defendant's 
counsel. held admissible; but the counsel's 
statement, at the time of delivering it, that he 
had obtained it in consequence of a communica
tion from the defendant. and the counsel's 
testimony that he had so obtained it. held not 
admissible; careful opinion by Grecn. J.). 

For rulings as to disclosing the idenlity of thc 
dient, sec po.,I. § 2313. 

For rulings as to thl:' diselosUTI' hy nn nttor
ney dm/liTiIl a u'ill as to tl ... Ir.,IIlI"T. "ullily or 
undue i7lfluence, sec POst, H !!314-!!315. 



§ 2307 PHlnLEGEV COl\11\IU~ICATlONS [ClIAI'. L"X..."XX 

them. Whether the paekage eontains a diamond or a deed is immaterial. 
But must he produce it~ 

(1) The answer depends upon the other privileges of the client irrcspectire 
nf the prese1lt priz·ill'[le. The attorney is but the agent of the client to hold 
the deed; if the client is compellable to gi\'e up possession, then the lI.ttorney 
is; if the client is not, then the attornc~' is not. It is merel~' a question of 
po,;~es:;ion, and the attorney is in this respect like any other agent. There 
i~, to he sure, the adrled consideration of policy, namely, that if the attorney 
were not compellable when the elient was, then the client's obligation to 
produce could al\\'a~'s be evarled in \'Cry simple fashion h~' placing the ricer! 
with the attorney; and sueh a quibble could not be toleratcrl by an~' prac
ti('al system of law. But, apart from this, the doetrine of agent'y is ample to 
jllstify the result. 

The extent of the (·lient's obligatioll tf) produce must therefore be taken as 
determining the pre,;ent question; and that ohligation has undergone rudic'al 
dmnge in the history of our law. In the first place, at common law, the 
client who was a party opponent in til(' suit was not obliged to prorluce, either 
at or before the trial, except so far as the rule of profert and oyer extender!; 
but in equity he was ohliged to produce any document (except that before 
trial hc could not he obliged to discover the documents afi'eeting his own 
case alone); anrl under modern statutes the equitable rule has been made 
availahle by motion or subpcena to produce in common-law proceedings 
(anfe, §§ lS.')i-18;j9, 2219). In the next place. the client who was a third 
persoll "'as at common law bound to prorluec upon subpO'na, except when 
the document was a deed supporting some title of his own (ante, §§ 2193, 
~2II). In the third place, the client was and is in any instance not bound to 
produce a self-ineriminating document (ante, § 2264). 

It folIo'>':s, then, that when the client himself lcould be prh:ilcged from pro
duction of the document, either as a party at common law, or as a third 
person claiming title, or as exempt from self-crimination, the attorney ha\'ing 
possession of the document is not bound to produce; and such has in\'ari
ably been the ruling. l On the other hand, if the client would be compellable 

§ 2307. I England: li65. R. t'. Dixon. 3 
Burr. 1687 (attorm'y not r!'<,!uircd to produce 
\'ouchcrs of his client b!'fore the grand jury on 
a charge of forgrry); li97. BothomlY r. 
esborne. Peake Add. Cas. 99. 101 (attorney 
not compellable to produce the client's docu· 
ments nor to prove their contents. whrn the 
client is privileged as a party to the cau5£,); 
1821. Laing v. Barclay. 3 Stark. 38. 42 (attor· 
ney of defendant not required to prodUce bank· 
ruptcy proceedings confidentiaIly deposited 
with him); 1822. Harris v. Hill. 3 Stark. 140 
(attorney in possession of a prh-iI('g£'d third 
pl'f80n'S document, not compeIlablc to pro· 
du~c); lR.'!I, Nixon v. Mayoh. 1 !'IIo. &. Hub. 
i6 (attorney not compeIlcd to produ~e the 
party-opponent's document); 1834. l\tiIIs v. 
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Oddy, 6 C. &. p, 728. 731 ("the attorney is not 
to produce his c1ient's titll··decds nor to di~· 
clos!' their contents"; here the client was not 
a party); 1834. Bate r. Kinsey, 1 Cr. !'II. &. R. 
38 (attorney in possession of documents of the 
plaintiff. held not compellable to produce them 
or to disclose their contents); 1834. Doe v. 
Seaton. 2 A. &. E. 171, 181 (attorney holding 
a deed for both vendor and vendee; deed held 
prh'ileged as to the ,,-endee. although the 
vendor consented to production); 1840. Doe 
v. Ross. 7 M. &. W. 102, 122, semble (attorney 
poss£'ssing the title-deed of a third person is 
not compl·llahle to produce; otherwise. if his 
cli<!Ut i8 called and waives the privileg£'); 
1849. n. t'. HankinR. 2 C. &. K. 823. 3 COlc Cr. 
434 (pcrjury in swearing to the signature of an 



ATTOHXEY A~D CLIE:-iT 

til product·, either h~' Illotion or b." ,..;ubpn·1l1l or b~' bill 
the Ilttorne.\· is cqtlall~' compellable. if the document is 
produce under the appropriate proccdure.~ 

§ 230; 

of discover\,. then • 
in his custody, to 

Rerount: tIlt' a('(,(Jllnt IIdng in tIll' I)();<''''~,i(,n W:\~ the plnintitT'd): 1~:!4, ~a\\'kin~ r. How-
o( tllf' utwrlll'Y. who hnd II lit'n th,'ro'oll, ('olt- !wl. Hy. &. ~I". tH (book. of lI,sii:l\!'t·~, not 
10&11, J., ,ll-dilled til ,'0/111'.·1 pwdllrtioll); parti,'~. held produdble by tllt'ir IIttorll('Y); 
1&5U, ~cwtl)ll t'. Chaplin. lIJ C'. B, :l;jti (pro- l)o,:!(I. Dol.' r. Thomas, II B. &. C. ~Ioo. :!!I:l (lease 
duction o( :\ corporate /Ililllltc-b(Jok. "I:I('"d ill pllH'('d with the attorney by tht· l)nrty; thc 
tht' attorney's Imnds for II'~al :"I\'iee by W. C.. attorrwy Iwld bound to I,wdu,'" Oil ~ubpCI'na) ; 
1I0t a party to the callS". 1,,·ld not 1'0111,,<'11111.1 .. , 11\4S, DO(' r, LUlIgdon, I:! Q. B. ill, 719 (likc 
W. C. n·fl/sing undpr his I.rh'ilf'ge to allow C'olwll 1'. Templur, '."PrII); 1~;j3, Volant r. 
produrtion; ~IUlllc, J.: "Th .. pri\'i1l'gt· ,,( W. C, S'JY"r, 13 C. B. 2:1I (attorlll'Y 1",ld not hound 
3!, to the book was th ... ,:1111{' ill the hands of to producp a titlr-<j,'ed of hi~ rii""t; JI'n;~, 
:r .. Itlw uttorlley,] II~ if he had k"pt th .. hook iu r. J .. douht .. d wht·thl·r th,' rule of "rof~~,ional 
hi~ own hands"). ronfirl"I1ce ro\','r",] tloclIllI"'lt~ of thr riient ill 

{'II ited St'l/f •• : elln 11. 11-0;, I.ynu" r. gl'lll'tIlI, ~illr.· the ~ta tu t{,ry !'Ilncti(lll for motifJn~ 
Judd, a Day 499 (altom'-y not romp"lIuble to compel a party's l,rodudioll of dnr1lill"lIts; 
to l,roduce thf' dicnt's dllf'unlt'nt); S. II. Mault', J" 1,1"" .. d the ruli/J1o: Ull th,' i!fOllnd of 
1905, Ex [laTh, SIlOW, Gibs"" t. SIlUW, 75 =--. H. l,f()fl':;siolllli ronfid"IH"'; th;s ruling was ma'::e 
7, 70 At!. I:!O ('ou",d hdd not hound to jllst uft('T til<' st"tutory n·foTIII. alit] illustrates 
produce II COpy ill his I)O'"l's~ion 011 IX'half of Loth IIS[l<'~ts of thl' nile) ; 
hid client allli pn\'i1'·g • .'d us to the clil'lIt); Call",ia: IIoo/j:l, J.ivinltstflrw r, Gnrt~hort·. !?3 
."". y, lSI i, J:wksoll r. Burtis, 14 Johl", l', ('. Q. B, lIiU. "'17Ibie (lik,' Ct.hen I'. T,·nll.lur, 
391, 3!)!) (riorUIIlf'llts left with th.· uttorrll'Y SUflm). 

by th" diell!'s agf.'nt, hrld not dl'manuul,le ['Iii/Hi StatfS: Fed. IS:!;, Rhoades r. 8elim, 
on subpa'na); 1,<50, Jlwkson t'. DI'IlisOll, 4 4 \\':.;h. C. C, 715. 71!oo (attoTlll'y "Olllpdlable, 
"'enc!. 5;j1' (couns.-I held not bound tf) prodlll'C to Jlrodu~c llllpl'rs "'hi"h ti]l' rii"llt hirJl8t·\( WU8 

a rli"nt'~ c!('f'd); 1)::.31. ~Ic Ph"r~o" r. Hathboll!', c:ompdlahle to produce) ; Ib90. Edi~'1D EI. L. Co. 
7 Wend. 21G (paper ddi\"f'CI'd by til<' dil'nt to r, r, f:. EI. L. Co., 44 1\,d, 294. ~97, 45 id. 55, 
the attorney, held not d!'lnundahle from the C. C. (" If dO"IJIJJI.'ntS IUr' not pri\'ilC.'I(l'<1 while 
attorney by suhpU'nn): 11'41, Bronson. J" in ill th" hunrl~ rA a party. Ill' dul's Ilot milk" them 
CO\'eney t'. Tnnnahill. 1 Hill ~, Y. aa, :l5 privil"I-!:,-rI by nlf'rt'iy handing tllI'n! to his 
(lluoted ante, § 230fl): IhOl, State I'. SfJllif('~, <"Jull;d "); COll1l, WOO. :\Ikn t', IllS. Co., i2 
Tyler 147 (attorn!'y h,'l,l not amenable to ('olln, ti9:!, 45 Atl. tl;j5 (produ{'ti'J/l Tl'qlJired, 
rompulsory proc~S8 for the :l{'\ivl'ry of notr-s, wh,'re th,. nnswc-r of thr' ,'Iit'llt admitt('d it~ 
alleged to be forged by hi,; client, which ~'('r() I"'"ession); Ind, IhfJO, Andrews I', R. Co., 14 
deposited ,,;th him as uttorney: .. in contNn- Ind. 16(1. 174 ("the party hillls<'lf might have 
plation of law the~' are in the possession of the bI','n compcll"d und,'r the statut,· to produce 
client "); Vt. If-32, Durl;ce t. Leland, 4 \'t, the receipts on th" trial; he ('ould not d{'fcat 
612.615, semble (5ec citation infra) ; Wis, IS-~!l, that produrtion by passing it into the hands of 
Selden r. State, H Wis, 2.1, 275, ·i2 N. W, 218 his attorne~·." and th" attorn"y was held 
(Iettcrs of husband to ~ife, dcpobited by h,'r compellnhle to testify to contents); La. 1842, 
"itb her attorn~y for ru\'orcc, not produdblc). Travis r. January, 3 Rob. La. 227, 230 ("the 

For the question who i8 to determine whethpr attorney may be os properly cfllied OD to pro-
the document is pn\;leged as claimed, sce post duce the papers lind documents necessary to 
§ 2322. estahlish the rights of the ad\'ersary . . . as 

: Enalllnd: 1803, Pearoon r, F1etchpr, 5 E;p. his dient himself could be under our laws"); 
90 (L. C. J. Ellrnborough, on fncts similar .\', Y. 186/, :'>Iitchell's Case. 12 Abb. Pro 249, 
to those in Bateson r. Hartsink, i7l/ra, com- 26:? (attorney must produce the party's docu-
pellcd the solidtoT to prodUce th .. proceedings) ; ments where thc party has no pri\i1ege; good 
1815. Copeland t·. Watts, 1 Stark. 05 (like opinion by Daly, J.); 1!J0Z, Jom's t. Reilly, 174 
Cohen r. Templar, ill/ra); lR16. Corsen t'. ~. Y. 9., 66~. E. 649 ("Thc prhilege t\'as that 
Dubois, Holt 23!) (attorney compelled to pro- of the client, not of thc counsel; and when, by 
duee a bankruptcy commission which wail not change in the law, the client could be compel/ed 
pri\;legcd for his clients the assignees); by subpCf'na to produce documents in his POs-
1817, Cohen Ii. Templar, 2 Stark. 260 (attorney ~ession, the rule that the attorney could 110t be 
compel/able to produce the docurnent of a fort'ed to produce them when in his poo.."€ssion 
third person ha\ing no pri,<,ilege); 1822, Lowe necessarily fen"); 01;/. 1913, Pearson r. Yoder, 
t', Firkins, 11 Price 455, 461, 464 (steward of 39 Okl. 105, 134 Pac. 421 (attorney ha\;ng a 
plaintiff, held bound to answC.'r as to documpnts mortgage in court, required to d"liver it to be 
of his master in his possl'ssion; and also bound put in cvidence). 
to prodUce them on a bill of discowry, th()ll~h Contra, but unJlOund: Eng. 1801, Batcson 
not on a 5ubpCl'na d, t. iORsmuch as his custody ~. Hartsink, 4 Esp. 4 (L, C. J. K~/lynn: the so-
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(2) So much as precedes is the rule for documents illdcpl'nrl/'Iltl!l ]JTe-('.ri.~t-, 
ing. But where the cloclJmf'nt is itself the <"Iient's written ('oIlJlnunieation, 
coming into (',ri.~tnlc/! merel!l aN a f'/)/lIl11l1l1ir'(/tilJll II) Ih,. (/lIlIrl/l'.II, the ~ituation 
is ohdouslv different. This I'ollllnunic'atioll it~elf is not to he disdo:-er\, • 
whether it was made b~· the dil'lIt b~' word of mouth or by writill~, Where 
the dOl'ulllent ;t1r('ad~' had an independent cxistencl', the commlJlli('ation con
sists in hringing its contcnts to the att()rne~"s knowledge, awl that knowledge 
is not to he dh.dosl,d h~' his testimony, as will be seen (/,0.\'1, § 2:m:-:); but 
the ph~'sieal (HI:i:ics"ion of the document is distinct from that knowled~e, and 
to compel production of the document is not to ('ompel the disdosure of the 
communication (,~llpm, par. I). But since a dOCUlIll'llt whi{'h is itself a {'om
lI1ullir'atioli is wi!hin the pri\'ill'~t" tIlt' te:it i:i whether the document first 
('ame into {'xi:iten('c as a part of a cOlJ1lJ1unieatioll to the attorney. For ex
ample, a {'Iient obtains hi;.: fl,reman's report as to an injury in the fact()r~', 
together with the card of in,;truetion:i furnished to the injured {:mplo~'ee whell 
he first CHIIl(, illto the sl'n'il'c, and ~{'nds these to the attorll('\', with a letter of • 
his o'm statin~ the cir{'ulII,;talH'l''; of the injllr~' as a~l'ertained hy him. Of 
the:il', til(' seeond i:i clearly without the privilege, the third is clearly within 
it, while the first IIU1\' or ilia\, not hl'. • • 

The applieatioll of this di:it ill{'tioll is sometimes difficult enough in a par-
tieular ('a~e. Bllt the situation is often further compli('ated hy two other con
siderations. In the first place, a communi{'ution to the attorney hy an agenl of 
the clinlt or h.\· all agent of the attorney is protected h~' the present privilege, 
while a comtnuni('ution hy a mere stranger is not (posl. § 2:n i). Thus the ap
plication of the aho\'t' doctrine, as to t\oeuments coming into existence for the 
purpo~e of eomll1l1nieatinn to the attorney, heeomes particularly difficult 
when the aetual maker of the document is :iome persor. other than the client 
himself, and can onl." hE' soh'ed by a referenee to the rule as to agents. For 
this rca son the prcecdents ma~' hetter he consineren in connection with the 
latter suhject (post, § 2:1\f1). In the seeond place, the party is not obliged 
to disclose, by discol'ery before trial, the testimony of his prnspectire wit
llP.~,~es (ante, §§ lS,iG, lS.')i, 1809); and hence, on grounds wholly independent 
of the present privilege, it may become necessary to distinguish between the 
written information given heforehand hya witness as such and that furnished 
by the party's employee as his agent. These \'arious principles so intermingle 
in their applieation that an examination of the precedents can better be made 
elsewhere (po.yt, § 2318). 

lirilor of third p~rsons, the ~ignces in bnnk
rtIpt~y of the pr ..... ent ddpndHnt. wa~ hdd nr,l 
'omp~lIable to produce th .. proc .. edinR~ of t h,. 
usignecs; herl! th"y w('rf' "thPrwi~1' ohtain:.!'!'· 
by Inutinn llJ,tainst thf' ns~iJ.!nf'p~: thi~ flIliul>! Wa~ 
virtually f!'l'u,liat .. d ill til<' lat,'r ElIl:li,h "111") ; 

U. s. 1~7i. I)ovf'r r. IInrrl·II, ,r;-.. (ia. ['7:! jt'jl·Pt
ment: df"{'d plnred in th(O uttfJrrlf'Y'~ l)o~:-,,· ... :;ion 
b~' tlw ddl'll<lunt for prl'puring hi. d"r"llcl'; the 
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attorney held not compellable to produce; tbis 
is <'xprr's~ly finnctioned by Ih(·loca) Code, Quoted 
'mlr. § 22(2); 1&109, Stokoe r. R. Co., 40 Minn. 
545, 42 ~. W. 4S2 (attornl'Y is not compellable 
to prnllu,'" his ,Ii""t'" ')orllment~); 1897. 
)):l\"i~ r. H. Cu .. 70 ~fiun. a7. 72 X. '\'. 823 
(,l .. "Ulw'lIt" "illtnl,tl'"'' to th" attorney by the 
diP"t, held I'ri\·ill'ged). 
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§ 2:308. Samo: Testimony to Contents of Documents. The client's dis
closure of the ('ontents of a preexisting document will almost always Ill' an aet 
of communication (illite, § 230fi). i. c. II part of thl' matters \'oluntarily ('0111-

mitted to the notiC't' of the attorm':.'. It i..; irnpo:o;;;ible, in til(' language of ~Ir. 
Justiee Bronson,1 to prreei\'e" an:.' solid distilwtioll between the oral statrment 
of a faet to counsel and Ii mmlllunieation of the sallie fad hy delivcring to him 
a deed or other written instrument." C niess, thereforc, Ii particular com
munieation of this sort is not ('(llIfidential (1"I.vt, ~ 2:~II), it is with ill the 
pridlege, and the testirnon:.' of the att(,rne,\' on the stand ('annot be requircd.2 

Xor does it here make am' diffl'relH'(' that the dil'nt would have heen com-• 
pellahle to produce the deed, in ('hallf'ery or ot/H'r",i:o;e; for he is also ('ompel-
lable to tell what ht: knows 011 other subje/'ts. :lnd :..l't his ('ommunications 
ahout them, made to the attorne,\', arc pridleged. The ('ommuni('ation of the 
document is distinet frolll the doeullIl'nt itself. 

It is, however. worth noting that if the (·ommunieatiolJ were made as a part 
of an expedient to amid production (a~, if til,. diellt ,.;hould !;how the docu
ment to the attomcy alld then destroy it). the pridlege ought not to be 
conceded. 

§ 2308. t Cm'cnry r. Tannahill, ~.Y .. ili/ra. hdd prhilrgcd from testifying to n deed rend 
~ Sundry cltaml>Il'~ (Ire a~ follows: by him at a consultation with ('ouns<-l: to do 
f.·nolarul: 1676, Bul.trod I'. I.,·trhTl!,·rl'. othl'rwisc "I\'ould be in fart seeking tf, have in 

Freem. Ch. Ii (" the (I<'fl'lulant l)f'in~ a r(J'IlI- ,,\; .. "'nrc what occurs at a ('ommltation betwecn 
sellor at law ~hall rwt 1>1' buund !II an~wl'r ,"IlI- the part if's "). 
cerninlt any writiugs which II:: hath " .... ·u nfJT, Canada: Ib57, Lynch r. O·Hara. 6 U. C. C. P. 
for anything which he know,·th in thp I'au,,· liS 25(1. :.!(i5 (he must disclose possession lind iden-
counsdlor"); 160:,. Anon .. f'kinn"r 404 (IIttor- tity. but not contents). 
Dey who had "drawn an inrjl'nture of as.:rr·(·- [:nittd States: 1"34. Crawford r. :\11' Kissack, 
ment," not compellable" to discowr the matt"r 1 Port. Ala. 433 (indorsl'ment on the bond in 
of it "); 1797. Bothomly r. L"sborne. P"ake action had been obliterated: the plaintiff'/! 
Add. Cas. 99. 101 (cited (lnle, § 230ij: 1~~(i. attorn('y I.dd not comr,l'lIable to etnte its 
R. ~. Uppu Boddington. 'i Dow!. &: R. 7:!6 tmor); 1067, Donald r. ~litchell. 43 III. 40. 
(the attornI',)' held mortgage deeds of H .. not a 45 (whether a promil'sory notl'. when handpd 
party. who daimed his prhilegp.; the nttornpy to the attornl'Y for bringing suit, was indorsed. 
was therl'fore forbidden to testify to their hdd prhill'gl'd); 1&11. Anon .• I> Mass. :l70 
contents ... because the whole of those contents (the Court rdu5('d to compel the attorney to 
were a confidential communication betwl'en disclose a document handed to I,im hy the 
a client and his attorney"); 1834. Ba!e r. Kin- ('lil'nt for use in litigation: "it is in the kl'eping 
sc,)'. 1 Cr. ~I. do: R. 3S (cited an/e. § 2307); 1034. of his dipot 11.< much as if it 1\'eT1' in his O,,'D 
Marston r. Do"·nes. 6 C. &: P. 381, 1 A. &: E. pocket "): 18tlO. Gray r. Fox. 43 ~Io. 570 (tI'S-
31 (attorn!'yof a third pl'r~on cannot prm'e timony of thp attorney as to the condition (,f 
the contents of the rlient'~ title dl'eds): 18.1{), notl'S when plac"d in his hands for Iiti!(ation. 
Whratley v. William~. 1 ~1. &: W. 533 (attor- held prh;ll'lI:ed): 18013. Brown r. Payson; () 
nry not allowed to testify whether a paper N. H. 44:l. 441> ("thl' situation and contents of 
sho,,'o in cooroltation bore a stamp; .. all that a paper. deli\'Cred to an attorney (or in~prction 
appears on the face of such document is a part in the coursr of rmployment as attorney." 
of the confidential communication": the pas- hdd privilegl'd): 1&91. :-'Iatthews t·. Hoagland. 
sage in Buller's Xisi Prius. ante. § 2.306. iotl'r- 18 X. J. Eq. ·i55. 46-1. 21 Atl. 1054 (whether a 
preted); 1837. Doe ~. Watkins, 3 Bins. X. C. certificate. obtained from the client, "'as in-
421 (like :-'!arston r. Downes. 81Jpra): t.<,42. dorsed I\'h!'n the attorney saw it. held privi-
H('rring r. Clobery. 1 Phil. Ch. 91, L. C. I.ynd- leged); 1841. Coveney r. Tannahill. 1 Hill 
hurst (tf'stimony as to the clil'nt's sugl;f'stirJDS X. Y. 33. 35 ('1uotl'd ante. § 230{): 1832. Dur-
of "It"rations and hl'r I'"erution of th,· <1,,,,,1 kl'e r. uland, 4 Vt. 612. 615 (a statutI' made 
with knowlt·rlge of its ('''nt'·nt,. hd,1 pri\"i- partie~ ('ompellllt.le to prodUce, but no notice 
Ipg!'Il): IMS. lIibhNd r. Knhtht. 2 Ex .. h. 11 had hern ).:inn: hpld. that the attomey of the 
C:'larston r. DOI\·lIe~. $!lpra. appro\·(·II): l."4:!. party was not compl'lIl1ble to produce. nor, 
Da\;~s r. Waters, 9 M. do: W. tlOS, til:.! (attorlll'Y umble. to testify about it): lS9::. Arbuckle I\, 
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§ 2:{()!). Same: Tostimony to Possession, Existence, e.nd Execution of Docu
ments. The existence, the execution, or the place of custody of a document, 
mn~' be II part of a communication to the attorney. in the sense already noted 
(allte. § 2a0(3), and may abo be It (,onfidcntial one ([JIJ.~f, § 2:312). But ordi
naril~' it will Iw neither. Thc signing, for cxample, (,f a rei('ase or a note in 
the att()rne~''R presence is not IIsuall~' intended as an act of disclosure to him, 
or, if it is. as a clJllfidential one. For laek of both of these clements, thCII, the 
Courts ha\'c IIslIall\" deelared til{' attorIW\"'s testirnoll\" to these ads not to be • •• 
within the pri\"ilegc.! {'pon which ground these rulings have becn intended 

TI'mpleton, (l5 Vt. ~O.'j, :!O~, :!.'j Atl. 10(15 (n/,
tirm on a notl'; th" r1"frnrlallt har! shown tho 
notl' to the attornl'Y for IId\'i",' a!.out it; 
whpther the note thl'n bore an indor&·ment. 
prh·ilcged). 

Cont",: 17(l7, Duller, Trials at :-:i~i Priu~ 
!!iI·I, semble (quoteri supra, § ~30(l); U;.~7, 
Brown v. Fost<·r. 1 II. &. :-:. i:!6 (an arrount 
IMJok was proriurl'ri in court, anri rounscl and 
magistrate I'xaminN\ it; the NJ\ln~cl hl'lri not 
pri\'ile~,·d for testimony to lin item therein: 
QUoted supra, § :!30(l); 1~:l·I, .Iohn r . .Iohn. 
Wright Oh. 5S·1, 5Sr, (action on note: thl' noto 
?o"as in defendant's llossrssion, hut no notiee to 
produce had bCf'n J.,>i\·f.'n; by ~tatute a party 
could notify th" 0PP0/ll.·nt to produre docu
ments and th~ Court coulr\ compel production 
or give judgment hy rkfault: th" attorncy had 
the notes in COllrt, hilt r('fllspd to produce. 
whereon the Court oblig(·d him to testify to 
their ("ontcnts; hl're the ruling was "Tong, in 
that it treated his disrlO~lIre as not a \;olation 
of the prhilegc; but the result W:1~ riJl;ht, he
cause notice in court was slIffiri('nt, wherr> tho 
documents ,,'cre already thern [ant,., § 120·11. 
and hence production was compellabH. 

,2309. 1 Additional rases, concerning tho 
tztctdion 0/ trills, are for convenience' Mke 
collected posl, § 2314. 

Enoland: 1712, Lord Say &:: Seal's Case, 10 
Mod. 40 (attorney compelled to testify to Ii 
deed's ante-<lating; "the time of executing Ii 
deed could not be called the secret of his client: 
it Wru! a thing he might come to thr> knowledge 
of without his client's acquainting him ") : 
1 776, Durhess of Kinl!:ston's Trial. 20 How. St. 
Tr. 613 (Lord ~lansficld: "E\'('n if hI' swears 
to an allswer in Chancery, he rnnnot protect 
hims('1f from swearing whether that is his 
client's hand or not, or to his having sworn it, or 
the execution of a deed; it does not come within 
the objection to an attorney revealing the 
secrets of his client "): 1793. Sanford ,. Rem
ington, 2 Ves. Jr. 189 (L. C. Loughborough 
compelled an attorney "to disclose al\ that did 
pass in his presence at the execution of the deed. 
as a "itne:;s; so. lU having been sent by his 
client with orders to put the judgment into 
excrution: that is an act: but he is not to dis
r\o~ the pri\'atl' convl'rsation as to the deed 
" .. ith rl'~ard to what "'as communicated as to 
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th(' reasons for making it. etc. "): 1"03. Rob-
80n r. Ke:np, 5 Esp. 5~, 55 (rircumstanc('8 of 
dp,tn1f'tion of Ii d~('d, pri\'ileged, if known to 
th ... witnes.~ I\S attorney; quoted anle, § 2300) : 
I~04. Brnrcl r. Ackerman, ib. 119 (exist<'nre 
and desrription of a certain hill in the attor
n<,y's po~session by professional confidencl', 
held pri\'ilegN\); 1"24, Hurd 1.'. Moring, 1 
C. &. P. 3n (attorn('y compell('d to tl'stify to 
the handwriting "f u bUl, though his knowledgo 
rested solely on "pr·ing the defendant sign the 
hail.bond, while ('nll:"ll:f'd in the cau~£'); 1ts!!8. 
Dcvan D. Watr>r~, ~1. &. ~1. 235 (like Dwyer 
r. C!lllins, in/ra): 11:-.1·., Batp. r. Kins£'y, 1 Cr. 
M. &:: R. 3S (attorncy ncr'rl !lot disclose whether 
he ha., a documrnt in hi, Po"~rssion); 1ts52. 
Dwyrr ,. Collins, 7 Exeh. r,3!l (nction on a hill 
of exchange; th" deff'ndant wished the bill in 
pro\;ng hig plen, and in orrlr·r to lay a founria
tion for a copy, asked the plaintiff's counsel if 
he had the bill with him; the obj£'ction of 
.. hreach of profe~ional ronfid('nce," as nn 
excuse for not answering, was overruled). 

Canada: 1848, James r. ~1i\)s. 1 L. C. Q. B. 
366 (wh£'ther t he attorney has th£' document in 
COllrt: not cleoidI'd); 1857, Lynch t. O'Hara, 
6 U. C. C. P. 259, 265 (rited an~, § 2308). 

Uniltd Slalrll: Ala. 1888, Chapman ,. 
Peebles, 84 Ala. 283. 4 So. 273 (that the attor
ney "''!ote a note in the client '/\ presencp-, that 
the latter signed it, and that money WlL!l then 
paid, held not pri\ileged, hcing "acts. not com
munications in professional confidence ") : Colo. 
1S7S, Cole r. Cheovcnda, ~ Colo. 17. 21 (like 
D"'yer 1:. Collins, supra): Ga. 18i7, Raellc 1'. 

Moore, 58 Ga. 94, 100, "'4 (the date of signing 
certain notes, made on the attorney's ad\Ye. 
held prh;leged): La. 1842, Tra\;s r. JanuarY, 
3 Roh. La. 227, 230 (attorney may be com' 
pelled to state whether he hlL!l documents of 
the client and what he hM done ",;th them); 
Jlalls. 1876, Brown r. Jewett. 120 Mass. 215 
(counsel compelle~ to testify to the signature 
of client on a notE', so long as he did not disclose 
confidential communications nor hase bis testi
mony thereon): Minn. 188!!, Stokoe ,. R. Co .• 
40 Minn. 545, 42 N. W. 482 (attorney muet 
etate whethl,r he pOSSt'~('S th" client's doru
ment, when the foundation for usinR a ropy ie 
to be lair)): .\10. 1903, Ex parte Gfeller, lill 
Mo. 248, ;7 S. W. 552 (where he last saw cer-



§§ 22U0-232UJ A'I~'()HXEY AXD CLIEXT § 23O!J 

to stand is not always ('lear; and the circumstances of each case must oe 
considered. But the princ·iple is not doubtful. 

It should he lIoted. hCII\"('\'er, that when' the Ilttorne~' is an atteslillg ll'iil1C.M 

to the dO(,lIrrJellt, the trall~a("ti()n is not It confidential onC', and the·rerore, in 
another a:;ped of the principle (po.v/, § 23I.5), he mH~' be ('alled t(; ft·stify.2 

§ 2alO. Relevancy or Necessity of the Communication. The Courts have 
not always used consistent language in answNing the que:-tion whether the 
privilege is limited in some wa~' to communication:; ncce:-;;ary or materiul or 
relevant to some purpose of the consultation.' In the following passages. the 
two typical attitudes arc represented: 

tllin honrl. or thp dj,·nt. nllr,w,·dl: S. }'. \.,,:!fI, 
Branut r. I":If'in, \ i John". :1:1;;, a:m (ill .hrowing 
notir'e to I,r,,durr n will, it 11I"'lIntl' nN'l'~'lIry 
to prove thllt th" will was lit til!' f,lare or trinl ; 
the OppOnf'lIt'. nttornp), was h.·ld romp/·lla!.).· 
tt) tcstiry wh",h .. r it was in his posS('ssion; 
this nt)t bping a (ar·t "communirnt,·r! ns II 

f'{'CTf't" nor in\'o!\;n/o: "lIny (·nnli,lf·nlial rom
muniration bctwrf'n tllf'nt ") ; I!-:!U. JllrkM,1l r. 
M'Vey. IS Johns. :130 (slImr); 1M I. ('onrlf'Y 
1'. Tannahill. I HiII~. Y. 33. 35 ("The attornf'Y 
may be called to proye the existenrf> or a paper 
anr! that it i~ in his J!t)ssessit)n. ror the purposr 
of enabling the othf'r party to j.!i\·l· parol evi
dence or its rontents"); Oklo 1913, 1'l'Ilrst)n r. 
Yod!'r. 39 Ok!. 105. 134 Pa('. 421 (attorn"Y 
('omprllahlc to MY whNbl'r a mortgllg£' in his 
cllstody is th .. on£' in suit); Tenn. 1871>. Rundle 
II. Fost('r. 3 Tenn. ('h. 658 (disclosure or thl' 
dM!' t)r a hill or sail' urawn for the e1i"nt by the 
attorn!'y. hdd mmpl'lIllblc. as being not a 
c()mmuni('ation hut an act); VI. 1832. Durkr-e 
1'. kland. 4 n. 612. 61l) (attorney muet dis
dose whether the dorument eDste and where 
hI' IllSt saw it) : Jl'i~. 1897. Stanhilbcrr. Graves. 
!Ii Wis. 515. 73 X. W. 48. umble (date o( ('xecu
tion of a mortgage in his presence. beld not 
pri\-il('ged). 

Compare the CASCS anl~. § 2297. where tbe 
consultation of an attorney as a cont~ancer is 
IIOmetim('s held not to be ,,;thin the pri\ilege: 
under 5Uch rulings. not even the ('xprel'll com
munications of the party are pri\;lcgcd: but 
under the rulings in thl' prcs('nt section it is 
assumed that the privilege applies to express 
communi('ation~. and the only question is as to 
the act or ('xecution or th .. Iik .... 

2 The cases or wills are placed po~l. § 2315; 
the (ollowing arl' cases of deed~: 1793. Sandrord 
1I.Remington. 2 Ves. Jr. 189. quoted 8upra; 1803. 
Robson II. Kemp. 5 Esp. 52. quoted poal. § 2315; 
IMI. MackeDJlie r. Yeo. 2 Curt. Eccl. 866, 868. 

In Robson r. Kemp. 3UpTQ. as again reportpd 
in 4 Esp. 233. 236. Lord Ellenbomugh ie mad" 
to say that an attoml'Y .. rmm hi., situation is 
lY.lund to pro\,(' the CXl'rution or a dl'('d": but 
this is inconsistent Yo;th oth~r statements of 
bis in the report in ,') Esp. 52; 118 quot('u anI,. 
t 2306. The two rl'portR app('ar to rrprl'~"nt 
the 8ame trial: but in any event tbe document 

51 

Wll~ th .. 8am!'. nnu ,,'IIR lI!tester! by the attor
n .. y: ~"thllt thl' rl'mllrk reportNI in4 Esp. wa.. 
"Iuinly mnu!' or that "situution," IInu \\'as in 
tllllt npplirntinn porTl·ct. 

§ 2310. I Th .. rulinJl!" ar,· Il~ r"lIow5: 1.'no
iflllll: li4:1. Annl'sll'Y r. ,.\n/l:I,· .. ·I1. Ii lInw. St. 
'j·r. 1:!:!fI (quot('d "'I'm): li!l\, f'obdf'n 1'. 

K"urir'k, .J T. H. 4:1I (uft"r th,. lI!tornf'), had 
8.·rurf'(1 11 s"ttl"m'·nt. tllflll>!h b(·forp it Wa~ 
paid, tl ... r1i"nt Mllid to him that "he WIlS glau 
it wus s,·ttll'd, r"r he hau only givl'n £10 in rash. 
etr."; this was hl'ld nnt /Jrh'ill'>!rc!; thl'difTl'r
enr.· is .. wlll,th/·r thl' l'ornrlJunirlltions Wl'rp 
mad/· by thl' rli('nt to his , .. ttorn'·), in ronfirl"nre 
as instnrctions ror r"ndupting his rIlU>", (Ir a 
m('rp 'gratis dirtum "'j; 11'040. Gillard 1'. 

Batf's, 6 ~t. &: W. S4:' ("Till' t".t is. whf'th('r 
th" rommuniration i~ n,·,·('-",,:.ry ror thl' purpose 
or rarrying on th .. procel'dilljl; in which thl' 
attorney is .. mpIL'Yl'd "). 

Fniled StaU.: 1~92. I.i/l!JI!ptt r. Glenn. 2 
C. C. A. 286. 51 F'PJ. 3f>1. 4 t·. S. App. 438. 4i4 
(qul'8tions ns to a rl'l'-rontrn('t with thl' attor
n"y. f'xdud('d; ii the rrlntion of legal aU\'iser 
exi~ts. the communientions neNI not ronrl'rn 
prl'riSf'ly th .. t.,pic of advjrr): 1877. Statl' 1'. 

Mevo'hcrter, 46 In. 88. 93 (ct)nsultation "'ith an 
attorn!'), resp!'cting a suit Yo;th H.; threats 
against H.'5 life. mnde during thl' ('on~llltntion. 
h!'lri not privill'ged. sinee th .. y .. in no manner 
pertained to the business or th(' prorl's~ional 
ron5Ultation "); 190.3. D ... nunzio·s Re('ci\· ... r 1'. 

Srholtz. 117 Ky. 182.77 S. W. 715 (a communi 
cation" not in r .. gard to thl' aubjl'ct mllttrr of 
the employment is not pri\;I/'g('u "); 184i, 
Aiken r. KilburnI'. 27 :\11'. 252. 262 (thl' pri\'i
Il'ge .. dol'S not dcpf'Dd upon the importnn('1' 
or materiality of the communirations in thl' 
defence of that suit "); 1&83. Snow 1'. Gould. 
74 :\Ie. 540. 543 (" The prhil"ge does not con
cern extraneous or impertinent communica
tions"): 1901. !l."ntional Bank r. Delano. 177 
1\Ia58. 362. 58 ~. E. 1079 (prh;lpge applies to 
statements made to the attorn~y a8 such. e\'"n 
nR to racts not rxprr5Sly mudr the subjret or 
th., rrrlul'st rt)r advirl'); IS.JO. ~foore r. Bray, 
10 I'll. 1'1. 5111. 5:!4 (irH'irlf'ntlll or unn"r/'S8ary 
parts 01 " consultation arl' {'(luaUy "rh;I~lI:l'<i; 
quotprl.uprn): Hl22, MrDl'rmott r. Batl'mnn, 
- W nsh. • 203 PilI'. 66 (attorney's IM'f'.;('es ; 
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li,la, ..fllnnl,'!! v. Erlr{ of ..J7Ig{OCfl, Ii lIow. St. Tr. I:!:!!I; it wa~ proposell to show thnt 
til(' defendant, hy supporting a eriminnl proS(.'(·ution for fIIurder uguin~t the plaintiff, who 
(·Iaimed till' ddellllant's estate nllli pe('fn~l', hlld triell to put the plaintiff out of the way, 
and IUIII ('xpn'''~l'd SIH'h plun~ in lin int('n'iew \\;th :'.Ir. (;iffurd, a solicitor; this solicitor 
had often hlocn emploYl'fl hy the defendant, hut for :;ix months had had no IIffairs of his 
in hlltHl. and did not !':'Pl'f·t to he employe.l again; on :\Iay 1 the plaintiff hllli kilbl a. 
person, _. h~' a('('ilil'nt, as he c1l1imed; on :'.Iuy :!. the defendunt, h:,aring of it, sent for 
:'.Ir. Giffard and told him to go lind ('onduet the pro:;e('ution. not diSl'lo:;ing the defl'ndant's 
name. an!1 in('idl'ntall~' mude certain remarks, now offered in evitiellf'f'. liS to heing easy in 
his title and \\;Iling to give £ 10,000 if the pluintiff elJuld he hangl'fl for the lIIurder. 
:'.Ir. Prime Sl'rgeant J/nlone (fllr the defendant): "The mutual confirien!'e hetween client 
and attorney re!(uin''; the presen'ation of Sl'f're('~'; IItHl as the (·Iient ('an not he supposcll to 
he qualifil.1 to distingubh what b, or is not nt'!'<.'Ssa~· to his ('IlII:;l', if he ~houl,1 he mistaken, 
lind entmst his attorney with what the attorney should he of opinion was unnt'f'essa~', yet 
surely his attornl'y ollJ.:ht not to rewal it. As clients arc not \'l'r:;t~l in law affairs, t1ll'Y 
llIust be informed hy their attorney, for which purpose tlil'Y must tell them their w\t"lc 
case, and this I\ert',;sit~· !'reates a ('()nfillelJ('C hetwl'Cn them .... There St'Cms to be no 
differelH'C whetlll'r the t'onVl'r-ation relates to the prineipal ('ausc in which the atturney ig 
roncerned, or to a ('ollateral II/,tion, in ",hidl he is not; it is in citllt'r ('ase groundell on the 
confident'e that arise:, from t he attorney's heing emploYl'fl, and therefore ought not to be 
disrloscd." Bl)w~~". L. C. n.: "Xow, allmitting the poliry of the Inw in protecting secrets 
.lisrlosed bv the cliellt to \tis attorney. to b(', as hilS bCCll sai.I, in favour of the client, and • • 
principally for his servi('c. and that the IIttorney is 'in I()('I)' of the dient, and therefore his 
trustee, does it follow from thenre, that e\·e~·thing sai.1 by a di('nt to his attorney falls 
under the sallle reason? I own, I think not; lK'f'ause there is not the same nCf'CSsity upon 
the dient to trust him in otiC case as in the other; awl uf this the Court may judge, froIIl 
the partic:ulars of the ('Onvcrsation. Xor do I Sl'C an~' impropriety in supposing the same 
person to be trusted in one ('ase as an attorney or agent, and in another as a common 
a('fluaintanee. . .. But where the dient talks to him at Inrge as a friend, and not in the 
way oj his professiun, I think the Court is not ull!ler the sallie obligations to guard such 
secrets, though in the breast of an attorney." :\!Ol'XTEXEY, B.: "If this original principle 
be kept constantly in view, I think it ('an not be diffi(,ult to determine either the present 
question ,or all~' other which IIlay arise upon this head; for upon this principle, whatever 
either is, or by the party coneerned can naturally he supposed, nCl'Cssa~' to be communi
cated to the attorney in order to the ear~'ing on any suit or proSC{'ution in whirh he is 
retained, ' that the attorney shall im;olably keep secret. On the other hand, whatever 
is not, nor can pussibly by any man living be suppoSl'(1 to he, n~:5I1~' for that pllrpose, 
that the attorney is at liberty, and in many cases as particularly, I think, in the present 
case the attorney ought to disclose." D,\wSlJx. ll.: "Xothing that came properly to 
the knowledge of the attorney in defenee of his client's C!.luse ought to be revealed. I \\;11 
suppose an unknowing man to have twenty deeds by him, llnd he delivers them all to his 
attorney to see which were relative to the suit; he looks them over, and finds not half of 
them to he relativ:) thereto. I apprehend the attorney is not compellable to disclose the 
rontents of anyone of those deeds; neither do I think it nt'Cessary; ... and I think the 
Court mllst in this case be satisfied, first, that what came to this man's knowledge was 
not necessary to his client's affairs; and in the next plaee, that the client could not think 
it necessary .... The motive for ca~'ing on the prosecution against the plaintiff is said 
to be, because he has a right to the estate the defendant was in of. Can any 

t,'stimony of another attorn('y to nl'~otiati"ns 
with th" SlIIIl/' ,'Iient. the plaintilT, for f",·s ill the 
8aUle CWlC. held not privil"l(l,d). 

Wheth('r the pri\'ilP~('(1 and the IIllprh'i1el(e,1 
parts of a conversation can be separated, for 
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till' purpos/' of proving the latter alone. must 
d"I"'11<1 UI,on till' eircum~tallce" of ('ach C:l"(,: 

1~!J.j. :'.Id)onalol r. :'.I<·DOIIIII,I. 142 Inti. 55. oil 
:\. E. a·\:! \ wlll'rt· t he last "lIrt of a conversation 
wa" held Sf'parable). 
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IIlIlIl thillk that thi~ was ne('es,lIry to tl'lI the nttorlll';\". or that the defendant coulll hll\'e 
thought it so~ \\ll1lt WIIS Ile('es~ary. or what a IIIlIn might hllY!' thought ne<.'essnry, ought 
not to be disclosed. Bllt if the defellllhnt ill this ('use hll .. ~ gOlle IInything further, he IHI5 
trust(.~1 him, not as !In uttorlll'~·. bllt lli 1111 ucquuintllnce." 

IS·!!), B~:I.I., ,1., in J/o{)rt, Y. IJ"'!I, 10 Pa. St. Ii!!!, ;'j:!.!: .. It seelllS, howe\'er, to ha\'e 
bccn thought thy (,()llIlsel hel'l'] that, J,l"~lIl1~e till' fnets I lis(,Io:;eti , in refel'l'IH'l' to the eon
sideratioll of the assigllment of the mortgage, were ulJes,;elltial to the ('onduet of the suit, 
and the communications regarded by the ('ollnsel ill the light of ('lIsual cOll\'ersations, 
they are 1I0t entitled to proteetion. But this is II llIi,;take. It is true. the rule does not 
embrace the disclosure oi collateral filets, made during lI('cifiental eonversations, held 
irresp(.'(~ti\'e of tile professional charneter of the I'l'('ipiellt. But the ('irc'le of protection is 
lIot so lIarrow as to exdude cOllllllunieations a professional person ma~' deem unimportant 
to the controversy, or the "rief~st awl lightest tulk the dient lIIay choose to indulge \\;th 
his legal adviser, provide!1 he regards him a~ SlIl'h, at thc moment. To found a distinction 
on such a groUlIIl, wOllld be to measurc the safcty of the ('ollfiding party by the extent of 
his intelligcnce mill knowlL,lgc. awl to expose to hetrayal thuse vcry anxieties whirh 
prompt those in difficulty to sl'l'k the ear of him ill whom they trll~t, in season amI out 
of season." 

It should be <:lear, on the one hand, that the actual nC('t'5sity of making a 
particular statement, or the materiality to the cause of a particular fact, caD
not determine the answer; for the client cannot know what is necessar\' or • 
material, and the object of the privilege (allie, §§ 2291, 2:302) is that he SllOUld 
be unhampered in his quest for advice, On the other hand, when he :"now
ingly depart:; from that purpose and interjeds other matter,; not relevant to 
it, he is in that respect not seeking legal adviee and ~h{' privilege docs not 
design to protect him (ante, § 229(). The test is, therefore, not whether the 
fact or the statement is actl •. tll\' necessan' or material or relevant to the sub-• • 
jed of the consultation, but whether the stall'ment is made as a part of lhe 
purpose of the diellt to obtain nth'ice on that subjeet. SOllie sueh rule would 
seem to have heen in the minds of all the judges, in spite of the occasional 
apparent inconsi:;tency of their utterane{'s. , 

4. II Made in confidence" 

§ 2:311. Commnnications must be Confidential; Confidentiality not pre
sumed; Presence of a Third Person; Sundry Applica.tions of the Principle. 
The privilege a~SUl11es, of ('ourse, that the communieatiolls are made with the 
intention of confidentiality. The reason for prohibiting- diselosure (ante, 
§ 22tH) ceases when theelientdoes not appear to ha.ve been desirous of secrecy . 
.. The moment confidence ceases," said Lord Eldon, "pri\'ilege ceases." I 

This much is universally conceded,2 Xo express request ior secrecy, to 

§ 2311. 1 1819. I'arkhurst v. Lowteu, 2 
Swunst. 194, 2!(). 

"IE·flU. lil33.Grecuough c. Gaskell. 1 My!. &: K. 
9S. W4 (uot privileg!'u .. whpre the matter 
commllnicutcd wus not in its nature private, 
and ('(lUld in uo sense he Il·rmcd the subject of 
11 confidential disclosure "); U. S. 11:>65, ilager 
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~. Shindler. :!9 Ca!. 47. 63; 1884, Johnson r. 
Putterson, 13 Lea Tenn. 626. &19 (principlc en
forced, even und,'r 11 statute not t'xpressly using 
thc word" confidential "). This is apparently 
accepted evcn under those statutes (a ute. § 2292) 
whit'h,likc the Californiu Cod,'.dcBcrilw the priv
i1~gc without u~iDg til .. word "confidential." 
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§ 2:311 PRIVILEliED CO).I~IUXICATIO~~ [CIlAI'. Lx..X.X 

be sure, is necessary; 3 but the mere relation of attorney and client does 
not raise It presumption of c()llfidentiality,~ and the circulllstanees nre to 
indicate whether by implication the eommunieatioll WlUl of a sort intended 
to be cOilfidential. These circumstances will of eourse vury in individual 
cases, and the ruling must therefore depend much on the case in hand.s 

J 1839. Whel:il'r r. Hill. 10 Me. 3!!9. 33:1 (it to he communi,·:.ted to plaintiff. held not prhi
i~ not ne"esstlry thtlt tlll're should have hl'l'1l h'Ked); Cali/omi,,: Ib05. lIag"r r. Shindl(·r. !!9 
.. auy partkular cireumstan"es or iujun<'tiuns Cal. 47, O:.! (the attorney being by arrung(!llIent 
of secrecy"). a grantee for the purpose (If raising money for 

• b'nu. 1~7b. Gtlrdw·r r. Irvin. L. H. Exch. the rlil·nt. the latter's communications for thid 
D. 49. 5:! ("It is not sufficient for the affida- independent purpose were held not pri\'ill·ged. 
vits to say that the h·ttl'rs an' a com·spond- liS b"ing .. fon'ign to the objert lor whirh the 
(",,'e between II l'lil'nt allli his solicitor; the IIttorue}' was retained "); 11-190, Huiz 1'. Dow. 
letters must I", prorl'~,ional communications of II:! Cal. 490, 45 Pac. ~tj7 (instmetions regard
a confidential l'htlra<'ter for the purpose of ing the (h·!inry of a d(!ed. admitted); 1920, 
getting legaladvjce "); Ib91. O'Shea r. Wood, ('olll'ttl' r. Slirrasin. 184 Cal. 2b:l, 193 Pal'. 5il 
Prob. 2:l7. 2:;tj (foret:ning paSllage apl'rond; (communication directed by client to be made 
"l~tter>l are not n"l'e~~nrily prh'i!eged 1)('('nUBe by attorney to grantee in a deed, not prhileged) : 
they Il"S~ between ~olil'itor (IUd client; in ('r",neclicut: Ib8G. Todd r. MunsoIl, 53 Conn. 
ordl'r to be Ilrh·ileg<·d. t1H're Illust I", II l)fI)- 5i!l, 4 At!. 99 (an instm('tion to an attorney 
{('ssionnl (·I"nwnt in tht' rnrrcspondl'nc(' ") ; to Ilrl'pare a deed ex\)ressing a tmst, held 
CIII!. IbH, HalUl'lyn r. Whit<·, {l Onto Pr. 14:l not privileged: otherwise. of a parol declarn
(thut it is IL comDlnnil'ation betw"NI solidtnr tion of trust); Georgi,,: IbN. Burnside V. 

and dient. held sufficient); Ib97. Hoffman r. Tprry. 51 Ga. 180. 191 (instructions to an 
Crerar. 17 Onto Pro 40-1 (prceedinlt case fol- nttoruey. intended for cOlllmuni~ation to the 
low(·d, with hesitation); 1901, {'\('rgl1l' r. opponent as the basis of a ('ontrnct, and by thl) 
!'.leKay. 3 Onto L. H. 471-1 (Hoffml.n t. Crerar lutt .. r acc£'pted as such, held not privileger' . 
rel)\ldiuted: the communication must als,) he Illinois: 187:1. Burnham 1'. Roberts, 70 Ill. .: 
stated to be "confidentinlllnd of a professifmol 21 (hill in rhancery. sworn but never' 
charac!pr"; modern Enl(li,h ,'asI'S rl'vi"wI'd) ; (,xelndcd. as a communication by the cl 
U. S. 1920, Coll~tte r. Sarr:\sin. ISo! Cal. :!~3, unsound); IbS5. Scntt r. Harris. 113 Ill. 44. 
19:1 Pac. 571; 1905, Mllckd r. Bartl"tt. 33 4&5 (communications directing the attorney 
t.lont. 12:1. b:.! Pac. 7!l5. to make tertain statements to legatees inter-

Add the folluwinlt. which seem reasonable: ('sted. held not prhileged); Iou'a: 1893, State 
1&70, People r. Atkin90n, 40 Cal. !!84 (the 1'. Kidtl, 89 In. 5·1, 50 N. W. 203 (copy of 
privilege is presuml'd, if th!! attorney fnils to special findings of n jury. and letter of requeot 
reeo\lect whetlwr til(> specific communication to return, sent to the attorney, held not confi
WIIS during confidential relations); ISS1, Car- dentia\); 18(1-1. Toms r. Becbe. 90 1110. 012, 
roll r. Spraglll'. 59 Cal. 655, 600 (sam!'; pro- liS:-';. W. 9!!5 (conv('rsation held not privi
yidNi it is 8hown that the confidl'ntial rplation leged, under th., Codt· woruing); 1895, Cald
actually existed for thetransaction in qu<,stion). wp\l t. ~teltW'hlt, 9:3 Ia. 730. 61 N. W. 1090 

5 El>GL~:-:D: 1797, Bothomly r. Lshortle, (collection of a note and execution of deed to 
Peake Add. Cas. !l9. 101 (" the prl'pnratinn of reconvey mortgaged property, held not privi
the agreement was not nn aet of confid('n"l''' ; Icged); 1909. !'.loyl'TS I'. }o"ogllrty. 1010 la. 701, 
and the drafting nttorII('Y was 1<110,,"(·d to pro\,o 119 N. W. 15!l (on till' facts): 1913, Cochburn 
the cnr'+('nts); lS~!l, Eicke r. Nokes. 1 M. & M. t'. Hawkeye C. M. "\S8'U. 163 la. 28, 143 N. W, 
303 (receil>t of a copy of a hill. held not pri\'- 1006 (attorney aI1O\\'(·d to verify a printed co!>y 
ileged); Ib49. Doc t. Hl'rHord, 13 Jur. 6a2 of a client's by-laws); Mcusachueetls: 1906. 
(map giv"n by the owner to an attornl'y I'm- Temple 11. Phelps, 193 Mass. 297. 79 N. E. 482 
ployed to effect a sale. held not prh'il"g"c!; (rommunications made concerning 110 third 
"he is authorized to show the map to all the pl'rson's public testimony. not pri\"ileged): 
wotld "). Michioan: 1882. Lange 11. Perley. 47 Mich. 

CANADA: 1851. Fraser 11. Sutherland, 2 35:!, 357, 11 N. W. 193 (communications with 
Grant Ch. 442. 440 (communications to the a county attorney. one of a committee l,f three 
solicitor. intended to be laid before creditors, to obtain a settlement '\\ith n del . .lulting 
held not prhilegcc!). official's sureties. h('ld not privileged on the 

L'NITED STATES: Federal: 1907, Aaron t'. facts); 1900. Lorimer r. Lorimer, 124 Mich. 
L'. S" 8th C. C. A .• 155 Fed. 833 (communi('a- 631, 83 N. W. G09 (consultation as to 110 provi
tions here held not privileged): Alabama: sion for a woman now claiming as wife, held 
191!1. Sovereign Camp W. O. W. 11. Pritchl'tt. I,rid\l'ged): Sew l'ork: ISO:!. Mulrord r. 
!!Oa Ala. 33, 81 So. 823 (letter from d~fpndant'8 Muelll'r. 3 Abb. App. Dec. 330 (thut S. acted 
general attorney to defendant'8agent, intended under Co's direction in collecting a judgment. 
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Onc of thc eircumstnnces, by which it is commonly apparent that the 
commuuiclltioll hi not confidential, is thc prr,vence of a third jil'fSIJ1I, not beill~ 
the agcnt of cither client or attorney.s Here, cven if wc lIli:.:ht predieate a 
desire for confidcnce by the client, the poliey of the pridl{'gc woule! still not 
protect him, becallse it goes no further than is necessar~' tu seCllre the dicnt's 
subjective freedom of consultation (ante, § 2291), and tht, presence of a third 
person (other than thc agent oi either) hi oL\'iousl~' unnecessar~' for com
munications to the attorne~' as such, however useful it may be for commu
nications in negotiation with the third person. 7 

I t follows, of course, 'a fortiori,' that communications to the third pert/o71 in 
the prcsence of the attorne~' arc not within the privilege.8 

§ 2312. ComilmnlcatioIU to Opponent or his Attorney or in Opponent's 
Presence; Joint Attorney. There IJln~' be It relative, not an absolute, confi-

and tnat C. directed him to pay to X. and not encc of the mother of the prosecutrix in n rape 
eo ~f.. held not privilegl'd); 1892. Rosseau r. case. during the consultntion. h(·ld not to destroy 
DIeau. 1:11 ~. Y. 177. lS:l. ao ~. E. 52 (delh" the prh'ilcgl'); Pe'17I811Irania: IS97. Hummel r. 
ery of a del'd by the climlt to the attorney. for Kistller. IS2 Pa. 2115. a7 Atl. S15 (by a rlient to 
the purpo>!e of the latter's delivery to anotll£'r the attorney during the drllwing of a deed and 
person. h~ld not privileged); l'ennslllmnia: in the gralltec'H prl'senee. hcld not privilegcd). 
1849. Heaton r. Findlay. 12 Pa. St. 30·\. alO Contra: 1899, Butler 'C. Fayerweathpr. 3:i 
(communication of facts to bc emhodil'd in a C. C. A. G25, 91 Fed. 458 (that othl'rs were 
letter Bcnt to the sheriff. hpld not pri"il"gNI) ; pres~nt at the cxerution of a will does not take 
TUfU: 1884. Henderson r. Terry. 62 Tex. away the pri"ill'ge of the drafting attorney as 
281. 2S5 (communication to a third person to the coutents and execution tbcn commuw· 
made through the attorney. hpld not pri"i- ratcd to him; unsound); Vt. Gen. L. 1917. 
leged); 1907. Yardley r. Stat~. 50 Tl·x. Cr. § 7240 (prison offidal present at inter\"il!w be-
644,100 S. 'W. 399 (attorney compelled to tes- tv.een accused and counsel; citedllnte. §2292). 
tify to his clicnt's testimony given in open 7 The distinction. sometimes taken, tlmt in 
court at a former trial); Wiseu71sin: 1b9;? such cases thl! attorney ulone is still bound to 
Aultman r. Ritter. 81 Wis. 395. a9S. 21 ~. W. 5G9 secrccy is unsound: Ib9:.? Blount r. Kimpton. 
(recl'ipt of a check from the client. with which to 155 Muss. 378, 29 ~. E. 590 (here the plain· 
pay certain charges. held not privileged). tiff and deiendant were pr('scnt ... ith the 

• California: 1889. Sharon r. Sharon. 79 attorney. and the nttorney wp.s prevented 
Cal. 633. 677. 22 Pac. 26. 131 (communication from testifying to the (omler's communica· 
.. on a public street and in the presence oC tions;" as bctWl'CIl the client find attorney, 
and mostly with a third party." held 1I(,t th('y are still confidentiul. though made ill the 
privileged); Connecticut: 1859. Goddard t'. presence or heariug oC a third party"); 1899. 
Gardner. 28 Conn. 172 (consultation in the Hartness r. Bro"", ::1 Wash. 655, 59 Pac. 491 
pr~sence of the attorney's son. who was in no (the prescnce of a thirt! person does not render 
way assisting in the ~:lUse; the son held com- the attorney compellable to disclose). 
pellnble); 1880. Pulford's Apl>"al. 4S Conn. 8 186:i. Gallagher r. Williamson. 23 Cal. 
247.249 (principle approved); Kentucky: 1906. 3:n (communkations between the client and 
Denun%io's Receinr ~. Scholtz. 117 Ky. 182, other persons present. held not privii!'ged; 
77 S. 'W. 715 (presence of a third p .. rson; otherwise. of confidential communications 
privilege denied); Miehiqan: 1877. Hartford dircctly to the attorney at the same meeting); 
F. Ina. Co. ~. Reynolds. 36 Mich. 502. 504 1892. Hanson v. Bean. 51 ~finn. 546. 53 ~. W. 
(presence of a third person, held to destroy the 871 (communication to :J, third person in the 
privilege); 1886. House 'C. House. 61 Mich. 69, attorney's presence, held not privileged); 1841. 
21 ~. W. 858. umble (similar); Mi.!sauri: Covl'neyr.Tannahul.lHiIlN.Y.33.37("Whflt 
1921. Mason r. Mason. Mo. .231 S. W. wruldoneandsaid betw~ntheplaiotiffandTan. 
971 (conversation in prescnre of two disinter- nphill in the way of busines.~ cannot be turned 
ested third persons. held not confidential); into a confidential communication between at· 
... ,"W York: 1895. People r. Buchanan. 145 torney and client merely herausc the plaintiff 
N. Y. 1. 39~. E. 846; 1915. Baumann~. Stein- had ao attorney present to hear and sec what 
gest(·r. 213 N. Y. 328. 107 ~. E. 578 (instruc- took place. ~o secret was confided to him "). 
tioM for a will; presence of a third person For the compellability of II third perllon ortr· 
hprp held to take away confidentiality); Ohio: hea.ri1lfJ the communication to disclose it. see 
1576. Bowt:ra r. State, 29 Ob. St. 542. 546 (pre!!" post. § 2326. 
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de lice, The chief illstall('c ol:('urs wh('11 thl' 8{/II/C afior/ll.'.'1 (If'/.v jor two lJarties 
having It l'OllllllOIl interest, allli eaeh part~· COllllllullieatl's with him, Here 
the communicatiolls are dearly privileged from disc:losure at the illstance of 
a third perSOl1.1 Yet they are lIot pri\'ilegerl in It r:ontr()\'ers~' hetween the 
two origillal parties, inasmuch as thl' eOllllllOIl interest and elllplo~'lIlent 
forbade eonceall1Jent h~' either from the other, On the other hand, It COIll

lIIunication to the opposing jillrty's a ttorlll'Y , as slIch, is dearly without the 
privilege, sinee no confidence is reposl'd, nor, if reposed, could be acccpted.2 

But hetween thcse two extremes oc('ur Ii numbcr of situatiolls, shading into 
each other, It is necessary to examine these situations sl'paratcl~', with their 
respective solutions: ~ 

§ 2312. 1 Thid is uni\'(·r~ally eOIll'eded: nttOrlll'Y was present, held not pri\'ill'g~d): 
v 1"0" l' b K • I" ')'j'l ')')~ 1"33 I" D") ~. •. 'I 310 ( r,"fJ. 0 ". .0 dun r, l'IllI>," ·.sp.~", ~"a '" .lpOIl 1'. U\'WS, ~ .,,,\', u: " • con-
(nn uttorney who had pr<'pared " del'll fmm versatiun between the defendant and his attor-
(ather to son, acting for both, wns nut "Olll- ney, and the plaintiff, after al'tion IJ!'ltun, held 
IJelled to disclose for the ns.-;iltlle{'d in lllLnK- lIut privileltlod): 183-1, !l.Iarston v. Down~~, 
ruptc), of the father, ad\'ersary to the son) : {j C. &: p, 381, 3S2 (the mortgngor'~ conver~:L-
1920, O'Ruurke r. Darhi~hir(', App. Cus. 5S1 tion \\ith the ruortgngee's attorney, the forJller 
(a solicitor WlIS 11 trustee and acted as I,ro- huving his own IIttornpy iur the rnising of the 
(c~sional advidl'r to himself lind co-trustees: JIIUlley, held not privileged): 183S, R, r. 
scope of privill'ge considered); U. S. 1905, A very, be . .I.: P. 590, 59!> (forgery of a will, 
Lopez v, Rubert Brod., -I P. R. Fed. 221, 223 with intent to defraud W.: the defend!lllt 
(pllrtnership; privilcgc nut applicable, betwe('n hnving apl)lil'd to S., a solil'itor for W., to art 
the parties to u joint roull';"!); 1919, Stewart as soliritlJr in raising the money, Patteson, J., 
v. Todd, 190 Ia. 283, lia~. W. 619 (partner- with some doubt, compelled S. to diseIosc till! 
ship contra,·t); IS37, Doc I'. Watkins, 3 Bing. communication): 1838, Dcsborough to. Raw-
N. C. 421 (attornl'Y fur borrower lind lender) : Iius, 3 !l.Iyl. & Cr. 515 (communication by an 
1881, Root r, Wright, !H ~. Y. 72, 76; 1886, agent representing the adverse interest to the 
Kaut to. Kessler, J 1-1 Pa. 603, mo, 7 Atl. 5SG: solicitor nnd his dient, hpld not priviIcl(eri); 
lSS9, Harris v. Dllughprty, 74 Tex. I, 11 S. W. IS43, Shore r. Bedford, 5::\1. & Gr. 2il (defend-
921 (conversations with a joint attorney, nnt's eonununication in the plaintiff's pr'~'scn"e 
declared privileged Il8 al(uinst third persons: to the plaintiff's attorney, held not pri\'iIeged) : 
but here the nttorney was held to be acting 1846, ReyneII ", Sprye, .) Beav. 51, 55 (cnsc 
for one party only). allu opinion procured by the dlofeudunt aud the 

2 OUers oj compromise may of course be plaintiff, hoth being interested in an estllte, 
excluded. but not b~' reasoll of llny prhilege: admitted); 1847, Tugwell v, Hooper. ib. 3-18 
ante, § 1061. (" This gentleman, who had become a trustee 

For communiclltions to a prosfcutinO attor- fur two parties, could not act separately as the 
ney, or to a judae, sec post. §§ 2375. 2376. solicitor for one agflinst the other having an 

3 The rulings, however, cannot well be nr- oppusite intcrest" and then acquire infomm-
ranged under the appropriate hl'ads, inasmuch tion in the trust matt"rs and conceal it from 
as their rensoning is often loosely or obscurely olle 'cestui' on the pretext of being 5OIicitor for 
stated; they are as follows: the other); ISH, Wecks v. Argent, 16 M, &: W. 

ENGLAND; 1778, Captllin Baillie's Trial, 21 817 (attorney for the payee, held compel-
How. St. Tr. 1,359,385 (::\lr. Murphy declined lable to disclose the consideration for a Iwte 
to relate a confideutial conversation had by signed by the mflker in the presence of the 
him, as counscl for the defendant, with the pnyee and their two nttorneys): 1848, Chant 
opposite party; but the opposite party waived ". Brown, 7 Hare 79,1;8 (a solicitor having after-
objection, and the witlless was ordered to wards become dedsee and thus a party to the 
testify; in (act, l\lr. ~Iurphy's motives fur 8uit, the privilege did not ccase as to prior rom-
refusing seem 1I0t to huve been ahove SIIS- municlltions made to him as solicitor, and dis-
picion) : 1806, Spenceley r. Schulenburgh, 7 ('overy of them could 1I0t be obtained from him 
East 357 (the defendllllt's attorney, held as f\ party; IlpparcntIy unsound): lllS1, Goro 
compellable to testify to the couteut~ of a ~. Bowser, 5 DeG, & Sm, 30, 3·1 (communica-
notice served on him by the plaintiff; .. in tion by a solicitor with the opposite party. Il!lt 
the disclosure of this there could be no breach privileged): 1852, Cleave II. Jones, 7 Exch. 
of confidence"): 1833, Griffith 1'. Davies, 5 421. 426 (actioll for money advanel'd by the 
B. &: Ad. 502 «'ouvl'rsation between the plain- attorney: the client's account, rPllt\l'rcri to 
tiff and the defcndunt, at which the derendunt's the IIttorn~y, hpld prhileged again,;t tl,,' bt !c'r; 
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(1) First, then, a communiclltion hy .-\ to X as the common attorney of 
A and B, who afterwards become party opponents, is not pri\'ilcged, as 
unsl)uud); 186.~, Talhot r. :'tfars},fi~ld, 2 Dr. excluded); 11'85, Lynn r. LYf'!rle, 113 III, 128, 
& Sm. ,549 (certain eaSl'~ nnli opiniuus tnk<-Il by 1:J4 (coUllllulli!'utions wh{'n "both parties w<'ro 
trustees under n will, held ill part pri\'i1eged, ill present and what each said was communi
part not, ns against the rcsidunry Ir'gate~s); catpd to the other as well as to the attl)rne~', " 
1869, Ross v. Gibbs, L. n. SEq. 522, 524 (com- held not privileged); 18SI;, Tyler v. Tyler, 126 
munications between mortgagor and mort- III. 525, 541, 21 ~. E. 616 (similar); 1888, 
gagee and an attorney aeting on their joint Griffin v. Griffin, 125 III. 4aO. 17 ~. E. 782 
behalf. h{'ld not privilegf'd for the latter (similar); HlOO, Funk v. :'tIohr, 11>5 III. :395. 
against the former, if made herorf'! litigation 57~. E. 2 (an attl)rnl'Y allowed to testify to 
was bel.'Un hy the fOI'IJI('r); 1883, :'tInson t·. the construction put by him on a contract 
Cattle~', L. R. 22 Ch, D. 1)09 (action by made by him for une party with the other) ; 
• cestuis , against trustees; the latter's com- 1!l04, Scott v. Aultman Co .• 211 III. 612, 71 
munications h"(om action brought. held not r-;. E. 1112 (divorce; communications in the 
privilf'!ged); 1!lOO, Ainsworth r. Wileling, :l Ch, pre"ence of the opposing attorney at a con-
31.5. 320 ("a mf'!rc record cf what takes place in snltation, not privil~ged); 
chambers. in th" conrse of a hostile action, in /lldUllla: 18.5!l, :.rave 1'. Baird, 12 Ind. 318 
the presence of pnrti('s on hoth sid!'s, is not (I'rh-i!ege not applicable where the at torney 
pri\'i!eged "); lOIS, Feuerhef.'rd v. London G. is sued by the client for nc!(liJ;:"nt manag .. -
O. Co .• 2 K. B. 5u5 (cited post, § 23H1). ment aod disobedience of instruf·tions); l~u:J, 

CAl'UDA: 1014, R. 1'. Prentice, 20 D. L. R. Bowers r. Briggs, 20 Ind. 13(1 (privilpg'(' held 
791. Alta. (client's authorization to his solieitor applicable whl're C and D as slIrctil's on II 

to send a c('rtain letter to the solicitor o( tho note by B consulted the attorney of A who 
opposite part)', held not prh·i1eged). had begun suit on the note, to inquim as to 

{;:O;ITEI> STATES: Al"hama: 1846, Brazier confessing juliglllCnt; the consultation bl'ing 
v. Fortune, 10 .-\Ia. 516 (incidental remark. indcpf'!ndcnt of A and yet \\;th a view to advise 
mude during a consultation in the presence of in the intprest of C and D): 1875. Scranton r. 
the opposing attorney also. held prh;legcd, hy Stewart, 52 Ind. 68, 79 (the wiCc's consulta
a majority; unsound); 1856, Parish v. Gat('s, til)n o( the husband's attorney re!(arriing person-
29 Ala. 2.')4, 260 ("by sl'lc!'ting the sam€' attor- alty purchased b~' th~ proceeds of her realty. 
ney, and making their com:nunications in the twld to make him hcr attorney); 1557. Han
presence of each other. each party wah'ed" tho Ion v. Doherty, 109 Ind. 37, 44, 9 X. E. 782 
confidence) ; (ronvcrsntinn with n joint attornp)" both par
California: 188[1, BallPr's Estat(', 79 Cal. tit's being present, hpld not pri\;lp~!'rI); 1858. 
304, 312. 21 Pac. 759 ("When two pC'r~O!1!~ Colt 11. :'tleConnell. 116 Ind. 256, 1!l X. r:. 106 
address a lawYf'!r as their ('ommon agent," (" \rhen both parties arf'! present, .. there is no 
the privilege ceasl's as between them): 1~96, pri\;legp) ; 
Murphy 11. Watprhouse, 113 Cal. -l6i. 45 /ou-a.· 1895, Wyland ~. Griffith. !l6 Ia. 24. 64 
Pac. 866 (conversations between the parties N. W. 6n (an agr!,pment betwcc'l plaintiff 
""here a lawyer is prC'sl'nt as the ath'isC'r o( one and df'!fpndant, mnde in the presence of the 
or of both, not pri\'i1!'/-:ed as betw!'en them); lattcc's attorn{'y. not pri\'i1~~ed) ; 
1002. Harris v. Harris, 136 Cn!. 379, 6!l Pa('. 23 Kansas: IS93. Sp/\I'ks v. Sparks, 51 Kan. W5, 
(communications with the opponent, not prh'i- 201, 32 Pac. 892 (an attorney drafting a deed 
Ieged); 1!l12. Piercy v. Piprl'Y, 18 Cal. ApI'. for both parties and in the presence of both; 
7.')1. 124 Pac. 561 (coll\'prsations with attorney not privileged); 1!l21, O'Brien v. Xew Eng-
for hoth parties are not pri\·i1eged as between Iand:'t1. L. Ins. CI) .• 109 Kan. 138, 1!l7 Pac. 
the partic~) ; 1100 (insuran"" I)n death; statr.mcnts made 
Colum/,ia (Dis/.): 189-1, Olmst('ad v. Wehh, to nttorney by one party to a dh'orce action 
5 D. C. App. 3S, 51. .')5 (" The object of tho in the presence of the other party during con-
rule "I'nses .•• when the client or his rep- ference for settiement. held privill'ged; 
rescntatives charge him I the attorney), eith~r unsound) ; 
dir!'ctly or indirectly. with fraud or other KentUcky.' 1901, Tayll)r v. Roulstone, . Ky. 
imprl)pcr or unprofessional conduct ") ; • 61 S. W. 35! (joint attorney; communi-
Dclau·are.· 1910, Real Estate Trust Co. r. cations not privilpgeri as between the parties); 
Wilmington & N. C. E. R. Co., 9 Del. Ch, l!)02. Smick 11. Beswick, Ky. • 68 S. W. 
99, 77 Atl. i.'J6 (service of notice upon the 439 (statements by the cliE'nts of a joint attor-
opponent; no privilege) ; ney, in each other's presence, in n contro\'crsy 
Georoia.· lS.')I>, Corbett v. Gilbert, 24 Ga. 454. between them. held admissibll'); 1904. List's 
459 (conversation betwel'n the plaintiff and the Ex'x v. List, Ky. , 82 S. W. 446 (message 
defendant in an nttorney's presence, admitted); SPlit hy the party through his attorney to the 
IlIi1lois.· I/oin, Buruham v. Roberts. 70 III. opponent, not pri\;leged): 
l!l. 21 semble (hill it, chancery mad{' by .1Ia3sachusetts: 1902, Thompson v. Cashman, 
th .. attorney (or 11 w'tile tlso a.ttorney for B. 181 :'tlasa. 36, 62 ~. E. 976 (communications 
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PRIVILEGED COMMUNICATIO~S [CHit. P. 1.X.:X.:x. 

between A and B; since there was no secrecy between them at the time of 
• • commUnicatIOn; 

(2) A communication by A to X as A's attorney, X afterwards becoming 
A's party-opponent (as, in a suit for fees or for negligence) is not privileged; 
since there was no secrec\' us between them at t!te time of communication; 4 • 

(:3) A communication by A to X as A's attorney, X being then also the 
attorne~' of B, noW become the party-opponent, is ordinarii:.' privileged, 
because of the relation of X towards A. Xor docs th(~ filet of A's knowledge 
that X is alread;,' }3'5 attorney, nor the fact of B's being already adversely 

to a joint attorcey. not prh·i1eged. as between 
the l>arties) : 
.lfichig(lII: ISS6. Cady r. Walker. 6~ :>lir·h. 
157. ~s :-;. W. 805 (communication with a 
joint attorJll'Y ill l'aeh oth('r's presence. Iwld 
not privileged) : 
lJinTlr.otfl: 1901. ShovC) T. :'.Iartinf'. &5 :>Iinn. 
29. /:is :-;. W. 25·1 (r'ommunications to II. joint 
attorney. not pridlegl'ri as bt:'twct'n the partir's): 
.Ifissuuri: 185':!. Hull r. Lyon, 27 Mo. 570. 
576 (consultation by M .• unripr whom tho 
rkfendant claimed, with the common attorney 
of :\1. andIPlaintitT. both p:lrties being prf'scnt. 
hdd pri\-ileged as ugainst tht! plaintitT: no 
pre~edent citcd) : 
.v cbra...ka: 1886, Clny r. Tyson. 1!l N' ehr. ,S:lO. 
26 N. W. 240 (communication to un attorn('y 
alr('ady employed in II.dVer8e interests, and. 
ncvcrthell'ss knowingly employed by tho 
plaintitT. hpld not privileged: but hl're tho 
employment was merely to clo!!" up accounts, 
and not for liti~ation): 18!)!. Nelson to. Becker, 
32 Nebr. 99, 4S :-;. W. 962 (communication to 
onc already employed. unknown to the client, 
by the l1pponcnt, held pri\;legoo); 1898. 
David Adler & S. C. Co. ~. H"Uman. 55 Nebr. 
266. 75 N. W. S77 (communications with both 
parties pres('nt. not privileged); 1903. Jahnke 
r. State, 6'> Nehr. 154. g·t N. W. 158: 10-! 
:-;. W. 154 (c'ommunieation by one of two 
joint defendants under arrest. to ,heir joint 
attorney, held privileged): 
.\'e1'ada: 1895. Livingston to. Wagner, 23 Nev. 
53, 42 Pac. 290 (communir.ations to attorney 
of both parties, not pri~-ileged) : 
New Jersey: 1884. Gulick ". Gulick. 38 N .• J. 
Eq. 402. 39 id. oS16 (comlT,unication to an 
attorney who was the joint adviser of both 
parties. held not privileged): 1896. Roper v. 
State. 58 N. J. L. 420, 33 At!. 969 (an interview 
between the plaintitT and the defendant. the 
fOllner's counsel being present. held not privi
leged (or the defendant). 
.v ew York: 1864, Whiting t'. Barney. 30 
N. Y. 330. 343 ("both parties being present. 
there was nothing confidential in the comm'u
nication": three judges dissenting, on various 
grounds): 1871. Britton ". Lorenz. 45 N. Y. 
51, 57 ("Where the communications are made 
in the presence of all parties to the contro
verey. they are not privileged ... as to 
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either of these partie~ ") ; IS77. lIebbard 1'. 

Haughian. 70 N. Y. 54. li I. 8t'm/lle (an attorney 
not privileged a:! to directiolls givcn him bt a 
transaction with both parties): 1891. Hurl
burt r. Hurlburt. 12S N. Y. 420, 424, 28 N. E. 
651 (like Britton to. Lorenz); 1901. Doheny t'. 

Lacy, 168 N. Y. 213. til :-;. E. 25!1 {communi
cations to Ii joint attorney. IIOt \1riviIe"cd as 
hetwecn tho parties): !!lIS. Wallllce r. WaJ
Jar·('. 216 N. Y. ~8, 1O!I N. E. /:i7~ (mutu:.1 wills 
of husband und \\;fo drawn hy the same attor
ney: in a contest bctw('eu the I('gatces or 
both, after their d('ath, th~ privilege held not 
appIirable: Hurlburt t. Hurlburt followed): 
.vurth Carolillu: 1SSS, :>lichael r. Foil. 100 
N. C. 17.68. E. 264 ("a comnmnication mad!! 
to counsel by two def('ndant~ is not pri\'iIe~('d 
(rom disclosure in n subseqllent suit between 
the two"): 
Penllsylraniu: 1R88. Goorlwin G. S. &: :'.1. 
Co.'s Appel~:. 117 Pa. 514, oS2!!. 537, 12 At!. i36 
(convcoations with a joint attorney. in each 
othcr's preience. held not privileged); 1898 
Kramer II. Kister. 187 Pa. 227. 40 At!. 1008 
tan agreement between parties and counsel at 
a fonner trial regarding the verdict, held not 
pri~'i1eged; 1905, Brown r. Moosic M. C. Co .• 
211 Pa. 579. 61 Atl. 76 (communications with 
a joint attorney. not prhileged) : 
Philippine lsi. 1915. Uy Chico ~. Union Lifo 
Ass. So(' .• 29 P. I. 163 (attorney's understand
ing upon surrcndering a document to an ad
ministrator. us authorized by heir: pri\;lego 
not applicsbl!') : 
South Carolina: 1884. MotTatt r. Hardin. 
22 S. C. 9. 12 (apparently by onc party to the 
attorney in the oppon<)nt's presence: not 
privileged): 1905. Wilson r. Gordon, 73 S. C. 
1.55. 53 S. E. 79 (mutual \\;lIs by sisters, the 
sume attorney drafting for both; privilego 
held not applicablc to the instructions for 
drafting the wills ... as betwcen (hem or those 
claiming under them ") ; 
TezU3: 1873, Allen 1'. Root. 39 Tex. 589, 
593. 597 (a communication from the opponent 
in the suit, held not privileged) : 
l"iroinia: 1888. Hall r. Rixey, 84 Va. 790, 
6 S. E. 215 (a con\"cr>3ation with the opponent 
hcld not pri\;leged). 

4 Chant v. Brown. Cleavc r. Joncs, Eng., 
Nave r. Baird. Ind .• ItUpra, 
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§§ 2290-2329J ATTOR:-;EY AXD CLlEXT § 2312 

interested. destro.\' the privilege; for, although X ought not to undertake to 
act for both in any matter where there is a possibility of ad\'erse interests. 
none the less is A protected by reason of the relation. In practice. difficulty 
often will arise here in distinguishing this situation from that of (1) .mpra, 
and that of (;j) infra. in either of which the privilege exists. For example, 
when a • ccstui' employs the attorney for the trustee to report upon the invest
ments, does the case fall under (1) or (3) ? S Again, a lIlortgagor communi
cates with the mortgagee's nttorne~', who has threatened to foredose, in 
regard to obtaining a second mortgage; does the case fall within (3) or (.5) ? ~ 

(4) In the foregoing case, if A consults X as his attorney, with the express 
purpose of inducing him, while B's attorney, to act adnrscly to B, the 
communication would dearly cease to he privileged; for, b~' a former part 
of the principle (aTlie, § 2298), the privilege ('anllot CO\'er communications 
designed to achie\'e a fraud, 

(5) X being the attorney of B, the part~'-opponent A cOllsults X as B's 
attorney (as, when B is suing A upon a note, and :\ cOllles to ask for delay); 
here, the privilege clearly does not exist, for there is no relation of legal adviser 
on X's part to A. 

(6) In the same situation, B is ulso present; this is also not within the 
priyilege, for the additional reason of luck of confidentiality (ante, § 2311). 
So, too, if A's attorney Y be also present, the case is no different. 

(i) X being the attorne~' of H, anrl the opponent A being also present, 
B's communication to X is not privileged, for the reasons already noted 
(ante. § 2311). 

Of these various situations, those of (G) and (i) are the commonest subject 
of rulings. l'pon these there can he no doubt or practical difficulty, for the 
principle of confidentiality «(lnte, § 2:311) disp; ,se5 of them. 

Distinguish, of course, the rule of propriet.,· (a lite, § 1\)11) against calling 
one's own attorney as a witness even in the foregoing cases where he is to testify 
to a non-privileged communication with an opponent, 

§ 2313. Identity of Client or Purpose of Suit. The identit~, of the attor~ 
ney's client. or the name of the real party in interest, will seldom be a mattcr \ 
communicated in confidence; for the procedure of litigation ordinaril~' pr.e ' ;" 
supposes a disclosure of these facts, Furthermore, so far as a dient may in 
fact desire secrec~' and ma~' be able to secure action without appearing as 
a party to the proceedings, it would be improper to sanction such a wish. 
Every litigant is in ju?tic~ clJJiUegJ9_knowtbe identi.!~' of his opponents. 
He cannot be obliged to struggle in the dark against unknm;;'n -{()rCes. He 
has by anticipation the right, in later proceedings, if desired, to enforc'e the 
legal responsibilit~, of those who IDay have maliciously sued or proscc·uted 
him or fraudulently enlded !~is claim. He has as Illuch right to ask the 

5 Tugwell r. Hooper. !'oillson r. Cauley, I ~rarston r. Downes. Ross v. Gibbs. Eng .• 
R. r. Avery. Eng .• Scranton r. Stewart, Ind., Bowers r. Briggs, Ind .• Clay r. Tyson. Xebr .• 
aupra. $upra. 
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§ 2313 PRIVILEGED CO.M~IUNICATLONS 

attorne~' "Who pays your fees?" as to ask the witness (ante, § 966), wWho 
maintains yo~ during this trial?" Upon the analogy of the principle already 
examined (ante, § 2298), the privilege cannot Le used to evade a client's 
responsibility for the use of legal process; and if it is necessary for that. pur
pose to make a plain exception to the rule of confidence, then it must be 
made. 

; On the other hand, the litigant is not entitled to ask any more than serves 
.:' to fix the client's identity. A communication as to the nature of the title 
' __ .claimed, or the capacity in which suit WciS brought, ur the ultimate motive 

of the litigation, is equally prGtected with others, so far as any policy of the 
privilege is concerned. Here, however, as always, there may have been in the 
nature of the communication nothing confidential, as where the claim put 
forward in former litigation is inquired of; and in such cases the privilege 
falls away. 

Such seem to be the correct distinctions for this much-mooted class of 
cases. l There is not entire harmony in the rUlings; but no doubt much 
ought to depend upon the circumstances of each .case. 

§ 2313. 1 ENGLAND: 1721. Gynn v. Kirby, 
1 Stm. 402 (the attorn!')" for the plaintiff was 
summoned to produce his client, where tho 
defendant claimed that the client was ficti
tbus); 1740, U. t!. Watkinson, 2 Stm. 1122 
(a solicitor nnt compelled to speak to the 
identity of a client signing an answer in chan
cery; but the reporter adds, .. , qurore,' for 
this was to a fact in his own knowledge and no 
matter of secrecy committc,d to him by his 
client "); 1776, Duchess of Kingston'!> Trial, 
20 How. St. 'I'r. 613 (contra to the preceding 
case; cited antc, § 230fl); 182:3, Studdy v. 
Sanders, 2 Dow!. & R. 347 (testimony to tho 
identity of parties in two causes, not privi
leged, .. because it was a fact easily cognizable 
to th' witnesa and to many other persons, 
l\;thout any confidence on the subject being 
reposed in him "); 1824. Foote t!. Hayne, 1 
C. '& 1:'. 545,546 (in pro\;ng the defendant's 
COIiduct, the fact that he had on a certain dny 
applied to counsel to retain him waR hcld 
privileged); 1820, Levy v. Pope, 1 M. & ~1. 
410 (who was the party employing him, he!d 
110t privileged); 1834, Beckwith v. Benner, 6 
C. & P. 6S1 (an attorney allowed to J:,(l nsked 
whether the defendants, charged as executors, 
had employed him in that char.lcter); 1841. 
Jones t!. Jones, 0 ~I. & W. 75, Parke, B. (an 
attorney mny disrlose the client's name for 
identification) ; 1855, Forshnw v. Lewis, 1 
Jur. N. 8. 263 (lettcrs merply showing "tho 
existence of the relation of attorney and clien'," 
held not pri\-ilegcd). 

CANADA: Alta. Rules of Court 1914, No. 
145 (like Onto Rule 13); J/'In. Rev. :3t. 1913, 
C. 46, Rule 180 (every solicitor of record for 
a daimllnt shall on demand disclose ,. the 
profession or occutJation and the place of 
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abode" of the plaintiff). Onto 1848, Beamer 
V. Darling, 4 U. C. Q. B. 240 (trespass for 
causing nn arrest under a writ; the attorney 
compelled to testify who employed him to sue 
out the writ); Rules of Court 1914, Rlde 13 
(a solicitor must on demand disclose the name 
and abode of the plaintiff). 

UNITEI' STATES: Federal: 1826, Chime V. 

Reinicker, 11 Wheat. 280, ~:04 (trespass for 
mesne profits; to prove the real party in 
interest in the prior ejectment suit, a question 
as to the defendant's retainer, as landlord of 
the premises, of certain counsel, was held 
privileged, as involving .. a disclosure of the 
title and claim set up"; though a question 
merely as to the fact of retainer was intimated 
to be without the privilege); 1001, U. S. V. 

Lee, li}7 Fed. 702 (an attorney compelled to 
disclose the name and residence of one who 
had ~etained him for the defence, but not that 
person's int~rest in the defence) ; 
Alabama: 1880, ~Iobilc & M. R. Co. t!. Yeates, 
67 Ala. 161, 168 (whether suits were defended 
on instructions from M .• hcld not privileged) ; 
California: 1869. Satterlee V. Bliss, 36 Cal. 
480, 507 (disclosure of .. the character in which 
the client employed him," held compellable; 
dOUbting Chimc v. Reinickcr, U. S., supra) ; 
1915. Ex parte ~IcDonough, 170 Cal. 230, 
140 Pac. 566 (atturney retained by W. and by 
H. to defend on a charge of election frauds, 
held privileged in a grand jury inquiry to 
answer whether in representing H. he had 
been employed therefor by W.; citing the 
above text with approval); 
Columbia (Disl.): 1904, Elliott v. U. S., 23 
D. C. App. 450, 407 (the attorney-witncss, 
having related a cOD\'ersation \\;th the tpsta
tor in which the former had said that he was 



§§ 2:Wo-2329j ATTORXEY AND CLIENT § 2314 

§ 2314. Execution of a. Will or Deed; Temporary Confidentiality. It has 
already been noticed (ante, § 2109) that the fact of e:reclltioll of a deed has 
commonly been declarp.d to be without the prh'i)ege, partly because it was 
not a subject of communication at all, and partly because, if a communica
tion, it was not impliedly a (!onfidential one. On the oth~rJ1and, the con- , 
tcnts oUbe .. d.~.~d are generally \Vl~hin the pridlege (anie, § 23I)Sf,"-Ncrfurther 
examination of tiie" princlplc"as' applied to deeds is here necessary. 

But (or_wills..a specialSQ!}sideration.comcs.into play. Here it can hardly 
he doubted that the execution and especially the contents are impliedly de
sired b~' the client to be kept secret during his lifetime, and are accordingly 
a part of his confidential communication. It must be assumed that during 
that peri cd the attorney ought not to be called upon to disclose e\'en the fact 
of a will's execution, much less its tenor, But, on tI1C other hand, this con
fidence is intender! to be temporar~' onl~'. That there ma~' be such a qualifi
cation to the pl'idlege is plain.1 That it appropriatel~' explains the client's 
relation with an attorney tlrafting a will seems almost equally clear. 

preparing memorandn for the will of another to employ an attorney in court and say that 
persOIl. the name of that other person was the attorney is privileged from disclosing who 
held to be within the privilPgc; Chime v. sent him there "); 18i8, Harriman v. JODI'S, 58 
Rcinirker. U. S .• supra, distinguiBhed; Shepard. N. II. 3:.!S (similar) ; 
J .. diss.); Penns,;h'ania: 1846. Levers v. Van Buskirk. 4 
Georoia: lS5i, ~Iartin v. Anderson, 21 Ga. Pa. St. 309. 316 (prid!t·gc held not applicable 
301. 308 (an attorney held compellabhl to to the attorney's testimony that the same title 
answer whether A. was his client in the cause, was in quedtion in a fomler trial) ; 1848, Be<.-
or had ~h'en him instructions to sue, or was Bon v. Beeson. Il Pa. St. 27(1. ao 1 (an attorney 
dead, or was a fictitious person); 186i. Ste- held compellnble to testify who as the real 
ph ellS v, ~lnttox, 37 Ga. 2~1l. 291 (ejectment; party in interest employed him); 1853. l'I1i11er 
the plaintiff's IIttc,rncy held !.'ompellable to v. Weeks, 22 Pa. St. 89. Il:.! (an !lttorney held 
ot:lte whether the pl(lintiff bad employed him, not compeHahle to t(>stiiy that the plain-
but not to state whet!!"r che employment was tiff was a mere trustee (or W. & Co. who were 
to sue for the plaintiff individuaUy or:l~ the real bringers of the suit; no precedent 
administrator); 1898. Alger D. Turner. 105 cited) ; 
Ga. li8. 31 S. E. 423 (whether he had author- .south Carolina: 1906, Strickland v. Capital 
ity I:'om A. as client to begin 'a suit. not pri\'i- C. ~li1Is, 74 S. C. 16.54 S. C. 220 (the'attorneys' 
leged) ; contract for fee a •• .:.. the assignment of an inter-
Louisiana: 1828. Cvl'lllicr v. Richard, 7 !\fart. est in a judgment arc not T,ll , '~'~ed) ; 
N. s. 177 {that the attorney was employed to Vermo"!: 1852. Wethe,-hr., v. Ezekiel. 25 
resist a claim on a certain ground, held "not a Vt. 47 (infonnation as +" ',wo actions being 
secret confidpd to the attorney. since he was .. commenced for the saru,' cause of action," 
to spread the opposition on th!.' record ") ; held pri dleged) ; 
1860. Shaughnessy v. Fogg. 15 La. An. 330 Washil/g/on: 1901. Williams v. Blumenthal, 27 
(" the attorney may be interrogated as to who Wash. 24. 67 Pac. 393 (the authorization of 
is his client; he may also be asked through the attorney to settle a c1ain~, held not privi-
whose agency or in what manner and at what legcd); 
time he was retained "); West Viroinia: 1881. l\foat3 1'. Rymer. 18 
Maine: i839. Wheeler v. Hill, 16 Me. 329, W. Va. 642, 645 (the fee agreed to be received 
3a3 (disclosure by the attorney "that B. by the attorney. being material to affect his 
employed him," held compeiiable, but nothing credit as a witness for his client. held not prh-i-
as to the purpose of illstituting the .mit); 1841. icged). 
Gower v. Emery, 18 Me. 79,83 (diBclosure com- § 2314. 1 1883. Snow v. Gould. 74 Me. 540. 
pelled of the fact of employment by B. and S.) ; 543 C'That which may be private at a time 
1882. Alden v. Goddard, i3 Me. 345, 348 (the may not be private at an after-time"; holding 
privilege docs not forbid testimony to tbe that a client's letter to an attorney instructing 
client's signing a bill in equity, in which he divorce proceedings W!lS not pri\-ileged, after 
stated his place of residence); divorce obtained. in a controversy between the 
New Hampshire: 1833. Brown 1'. Payson, 6 attorney and the client concerning compensa-
N. H. 443. 448 ("there is no right in anyone tion). 

61 

, 

I 
\ 

, 

I 

'--i 
( 

I , 
" , 

I , .. 
/ 



• 

§ 2314 PRIVILEGED COMMUNICATIONS [CHAP. LX.JLX 

it follows, thp.refore, that after the f.estau,r'.1 death the attorney is at liberty 
to di5c1o.··~ all that affects the p.xecution and tenor of the wilJ.2 The only 

2 Accord: ESGL.\SP: 1851, Russell r. Jack- BI~ck ~. Funk, 93 Kan. 00, 143 Pac. 427, 426 
son, \I Hare 3S7, 392 (Wigram, V. C., held (attorney-draftsman held compellable after 
that .. in the cases of te~tamentary disposi- testator's death to testify to the circumstances 
tiOrul the very foul'dation on which the rule of execution, to rebut eyidence of undue 
procccd~ seems to be wanting"; here allowing influencl'); 1916, Durant ~. Whitcher, 971{an. 
disclosure of a secret trust in devisees). 603, 156 Pac. 739 (attorney-draftsman not 

USITED STATES: Fede.ral: 1856, Black- priyileged as to cODYersations at the time of 
burn r. CrawLrds, 3 Wall. 175, 184, 192 execution); 1920, Cunningham ZI. Cunning-
(legitimacy'and inheritance; a testator's "tate- ham, 107 Kan. 318, 191 Pac. 294 (conversation 
me:tts to his attorney in the preparatio>n of a between the te!ltator and the attorney-acriy-
will, concerning the children's le;;jtiwac.·, the encr, about his objects in the will's proruion, 
will describing them as natural children, held admitted); Maryland: 1919, Benzinger to. 
not prh-ileged, I 'artly because the protection of Hemler, 134 Md. 5tH, 107 Atl. 355 (undue 
the client under the priYilege was not affected influence; attorney who was draftsman and 
by corroboration of th!: will, and partly because executor, allowed to testify as to the testatrix' 
the assertiolls i.l the will indic&tcd that the in!ltructions, etc.); lot assachusetts: 1892, 
statements were not confidentially intended; Doherty 1'. O'Callaghan, 157 Mass. 90, 31 
Clifford, J., diss.); 1898, Fayerweather I). X. E. 7:26 (the testator's instructions to the I1t-
Ritch, C. C., 90 Fed. 13, semble (an attorney torncy for drawing the will, held not privileged, 
preparing a will may testify to its cont('nt8 as since after thc testator's death" the case does 
CXp.cuted, because other"isc perhaps .. tho not fall within ti}e ft'ason of the rule"); 1909, 
whole object of a testator's action w()'Jld bo Phillips ZI. Chase, 201 Mass. 444, 87 ~. E. 755 
destroyed "); 8. c. on app~al, 1899, Butler I). (the client's instruction, to the attorney draft· 
Fayerweather, 33 C. C. A. 625. 91 Fed. 458 (an ing a will and affida~-it, to tell her brothel'!l 
attorney comp~llable Il-t common law, semble, el!rtain things after her death, held to remove 
to disclosc the contents of a lost will and the the privilege; misealIed a waiver); Michioan: 
fact of due execution, where he drew but did 1909, Lorcc's Estate, 158 Mich. 372, 12:2 ~. W. 
not attest it); A.rkansa8: 1919. Bradway I). 623; Jf13souri: 1836, Graham ZI. O'Fallon, 
Thompson, 139 Ark. 542, 214 S. W. 27 (quoting 4 Mo. 338 (the attorney drawing a will, allowed 
with approval the above language); Cali- to testify to the drafting, the reading over, and 
lamia: 1901, ~elson's Estate, 132 Cal. 182, the content!!; no IJlinciple stated); New Jer-
tl4 I'll-c. 2'H (the attorney drawing a will, sey: 1912, Veazey's Will, SO·N. J. Eq. 466, 85 
admitted to testify to his instructions; testa- At!. 176; 1919, Andel'!lon I):Searles, 93 X. J. 
tor's employment of him operating 118 B L. 227, 107 Atl. 429 (contract to pay by be-
waiver); 1907, Dominid's Estate, 151 Cal. quest for ser\'ices as housekeeper; the attor-
181, 90 Pac. 448 (Nelson's Estate ;ollowed); ney who drafted the will and attested it, not 
Colorado: 1906, Shapter's Estate, 35 Colo. 578, allowed to testify to the tcstator's admissions 
85 Pac. 688 (Dr-herty v. O'Callaghan, Mass., of such "ontract; distinguishing the execution 
followed) ; Columbia (Di:lt.): 1894, Olmstead I). and validity of the will from the above sub-
Webb, 5 D. C. App. 38, 50 (the attorney drafting ject of communication); Pennsylvania: 1861, 
a will, allowed to testify that he conformed to Daniel v. Daniel, 3!i Pa. 191,211 (ql1oted ante, 
testator's instructions ; Russell v. Jackson, Eng., § 2306); Utah: 1908, Young's Estate, 33 
followed); Georoia: 1898, O'Brien~. Spald- Utah 382, 94 Pac. 731 (pri\ilege not applicable 
ing, 102 Ga. 490, 31 S. E. 100 (probate of a to the preparation of a will); Wi:lcansin: 
will; the attorney drawing it may after the 1903, Downing's Will, 118 Wis. 581, 95 N. W. 
testator's death testify to "what passed be- 876 (attorney drafting a \\-ill, held not privi-
tween her when he read O\'er to her" the will; legl'd as to the facts of execution). 
the statute of 1887, Code § 5271, does not Contra: Federal: 1898, Fllyerweather v. 
"hange this); IUinois: 1907, Champion v. Ritch, C. C. 90 Fed. 13 (under N. Y. St. 1893, 
McCarthy, 228 Ill. 87, 81 N. E. S08 (the above c. 295, which amended the Code, quoted ante, 
passage cited with approyal and Blackburn :;. § 2292, in consequence of the ruling in Colo-
Crawfords. U. S., followed); 1912, Norton v. man's Will, cited post, § 2315, the priYilege 
Clprk, 352 III. 557, 97 ~. E. 1079 (testator's still does not apply to the testimony of the 
sanity; privilege not applied); Iowa: 1916, drafting attorney to the execution and con-
Ball v. James, 176 lB. 647, 158 N. W. 684 tents o~ a will, even where he is not an attest-
(attorney copying a will and not consulted as ing witness, because the document .. ceased 
',n attorney; priYilege not applicable): 1917, to be confidential when it was executed"; 
Graham ~. Courtright, 1SO Ia. 394, 161 N. W. overruled on appeal); R. e. on appeal: 1899, 
774 (Ilttorney-draftsm.n; whether he acted Butler v. Fayel'weather, 33 C. C. A. 025, in 
as scriYener only or as legal advisor, held prop- Fed. 458 (an attorney not attesting the will, 
erly submitted to the jury; unsound, on the but drawing it, held not compeilable under 
principle of § 2550, post); Kansas: 1914, the N. Y. Code as amended, to disclose the 
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question could be as to communications tending to show the invalidity of 
the will, i. c. irom which a eircumstantial inference could be drawn that the 
testator was insane or was unduly influenced. It may be conceded that the 
testator would not wish the attorney to assist in any ",ray the overthrow of 
the will. But the answer is that such utterances were obviously not confiden
tially made with reference to the secrecy of the fact of insanity or undue in
fluence, for the testator of course did not believe those facts to exist and 
therefore could not possibly be said to }lave communicated them.3 As to the 
tenor and execution of the will, it seems hardly open to dispute that they 
are the vcr;\' facts which the testator expected and intended to be disclosed 
after his death; and, with this general intention covering the whole trans
action, it is impossible to select a circumstance here or there (such as the 
absence of one witness in another room) and argue that the testator would 
have wanted it kept secret if he had known that it would tend to defeat his 
intended act. The confidence is not apportionable h,y a reference to what the 
testator might have intended hud he known or reflected on certain facts 
which now bear against the will. ," , 

§ 2315. Same: Attorney as Attesting 'Witness. When the attorney is I 

made a witness to attest the execution of a document (and not merely to draft \, 
, 

it), there is no confidence contemplated, and therefore no privilege for the ' 
occasion when the attorney is called upon to fulfil the function thereby as-
sumed. He cannot be an attesting witness and yet not attest: ... ' ~ 

1803, ELLENBOROUGII, L. C. J., tn Robl/on v. Kemp, Ii Esp. 52, .54: "If an attorney PLlts 
his name to an instrument as a witness, he makes himself thereby a public man, and no 
longer clothed 'with the character of an attorney." 

~088, RVGER, C. J .• in Coleman'a Will, 111 ~. Y. 220, 226, 19 K. E. 71: "An examina
'lion of the will itself, as well as the evidence of all of the witnesses present on the occasion 
of the execution, concur in establishing the fnet that the t(.ostator requested both Hughes 
and Northrup to sign the attestation daU5C of his first as well as of his second will, as 
witnesses thereto. That request implies not only infol'lJIation as to the necessity of such 
signatures to the .... alidity of the instrument cXecutl"<i, hut also knowledge of the obliga-

contents or exccutioJn of a lost will; for the ute and was not the rule at common law); 
common-law principle as accepted in this 1921. Eno'" Will, Sup. App. Div., 18i N. Y. 
ruling, see supra, under Accord); Indiana Suppl. i57, 761 (testawentary capacity; tcsta-
1893, Gurley 1>. Park, 135 Ind. 440, 442, 35 wr·s counsel, who drafted the will, not allowed 
N. E. 279 (testimony W sanity, by the attor- to produce the interim drafts showing tcsta
ney drawing the will, privileged); New York: wr's changes; npplying C. C. P. § 836, quoted 
1888, Loder v. Whelpley. III N. Y. 239. 248, ante. § 2292); Ohw: 1922. Kneppert1. Knepper 
18 N. E. 874 (the attorney drafting a will .. Oh. • 134 N. E. 476 (cu-'leellntion of n 
under instructions (rom the testator. held deed obtnined by undue influence upon a tes
privileged as to conversntions bearing on the tator; testimony of the attorney-scrivener of 
i!lSue o{ undue influence. etc.; "he acts in tt:~ will to the tcstator's statements about his 
that capacity, although, asking no Qucstions children. etc., hl'ld privileged). 
and without advising, he does nothing mote Still other rulings reach the conclusion 
than to reduce those directions to lI,-riting ") ; stated abov!!. in the text. on the ground that 
1911, ~unnion's Will. 201 N. Y. 123.94 N. E. either executor or heir has the right 01 wairer 
648 (similar to Butler to, Faycrweather. 8Upra; on behalf of the deceased; post, § 2329. Some 
holding that the Code amendments of 1892. of the rulings above cited meant perhaps to 
1893. and 1899. do not niter the rule as laid proceed on that principle. 
down in Loder fl. Whelpley. supra; but con- • This is pointed out in Daniel to. Danil'l, 
ceding that this is the resuit of the N. Y. stat- Pa., quoted ante, § 2306. 
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tions which they assumed in respect to the proof thereoF after his death. He must have 
been aware that his object in making a will might prove to be ineffectual unless these 
witnesses coul,l be called to testify to the cireumstanees attending its execution, including 
the condition of his mental faculties at that time .... It cannot be doubted that, if a 
client in his lifetime should call his attorney as a witness in a legal proceeding, to testify 
to transactions taking place between himself and his attorney, while occupying the 
relation of attorney and client, such an act would be held to constitute an expr-css waiver 
of the seal of sccrEX-J' imposed by the statute, and can it be any less so when the client has 
left written and oral evidenee of his desire tha.t his attorney should testif;v to facts, 
learned through their professional relations, upon a judicial proceeding to take place 
after his death? We think 110t." 

.'\ecordingl~', it has always been held that an attorney who signs in attestation 
of a deed is compellable to testify.l The ~ame consequence ensues for a will,2 
not only as to the tenor and the act of execution, but also as to the circum
stances affecting sanity and influence; for, sinec the intention at large nega
tives confidence, no discrimination can be made, as already noticed (ante, 
§ 2314), for particular facts which now turn out to inntlidate the will. 

§ 2315. 1 Bnglaru1: 1778. Doe v. Andrews, 490. 3! S. E. 100 (repudiating the theory of 
Cowp. 845 (" by attesting an instrument. a waiver, Code § 5271 prohibiting a waiver); 
mlln pledges himself to give evidence of it. Ill. 18!J4. Taylor v. Pegram, 151 Ill. 106, 114, 
whenever he is culled upon "); 17ll3, Sp'"dford 77 ~. E. 837 (an attorney also drawing the 
v. Remington. !! Yes. Jr. 189 (deed; cited fIIlle. will; allowed to speak u~ to undue influence) ; 
§ 2309); 1803, Robson v. Kemp. 5 Esp. 1;2 Ilid. 1893, Pence v. Waugh. 135 Ind. 143, 153, 
(destroyed power of attoro.cy; the Ilttorney's 34~. E. 860 (an attorney also drawing the 
attestation requires disclosure of .. all that will; not privileged as to proof of the v;iII, 
passed at the tim!! respecting the execution including sanity); 1000. Kern v. Kern, 154 
of the instrumeilt; but not what took place Ind. 29, 55 N. E. 1004 (contents of a lost will, 
;n the CO!!"oction and preparation of the in an issue between heirs and devisees. the 
deed "); 1830, Grindull r. Grindall, K. B., attorney being a subscribing witness, held not 
Butterworth's Rep. 63. Lord Tenterden. C. J.; privileged; distinguishing Gurley v. Park, 
1833. Greenough v. Gaskell, 1 Myl. & K. 98, anle, § ::314); l!JOG, Inlow v. Hughes, 38 Ind. 
104 (not privileged" where the attorney made App. 375. 76 ~. E. 763 (like Kern v. Kern, 
himself a subscribing witness and thereby supra); Ia. 1894, Denning 11. Butcher, 91 Is. 
assumed another character for the occasion, 425. 434. 59 ~. W. 69 (attorney also draw;.tlg 
and adopting the duties which it imposes the will; not pri\'i!eged as to "all facts aud 
became bound til give e\idence of all that a circumstances attending its exeeution. " ;.uelud-
subscribing witness can be required to prove"); ing sanity); .lfinn. 1901, Coates v. oem per, 
1841. Mackenzie v. Yeo. 2 Curt. Eccl. 866, 868 82 Minn. 460, 85 N. W. 217 (attorney draft-
(" the witnessing the execution of a deed being ing and witnessing a will, allowed to be asked 
no part of tha duty of a solicitor." he is not whether he made the contents known to testa-
privileged (or what he knows as witness). trix); Nehr. 1906, Brown 11. Brown. 77 Nebr. 

Uniled Siales: 1!i48, Bank of Utica II. 125. 108 N. W. 180 (··the testator, by per-
Mersereau, 3 Barb. Ch. N. Y. 528, 596 (an mitting his Ilttorney to become a witness to 
attorney attesting a power of attorney. held the will. thereby consented" to his testifying 
compellable to testify to matters connected to the circumstances of execution); N. Y. 
with the execution of the instrument, but not C. C. P. § 836 (quoted arLle. § 2292); 1888. 
to conversation~ as to the purpose of the judg- Coleman's Will, 111 N. Y. 220,226, Hl N. E. 
ment to be confessed by the power); 1906, 71 (an attorney attesting a will, held~not privi-
Strickland v. Cllpital C. Mills, 74 S. C. 16, 54 leged as to the testator'o conduct and con-
;:;. E. 220 (assignment). yersation at the time of cxecution, on the 

But such an attestation is of course no waiver theory of wah'er; quoted supra); 1889. 
for prior distinct communications: 1907, Hardy Albert.1l1. R. Co .• 118 N. Y. 77. 85. 23 N. E. 35 
v. Martin, 150 Cal. 341. 89 Pac. 111. (l"'eceding case approved); Wis. 1893, McMas-

t Cal. 1895, Wax's Estate. 106 Cal. 343, 347. ter v. Scriven. 85 Wis. 162. 167. 55 N. W. 149 
39 Pac. 624; 1895. Mullin's Estate, l1o. Cal. (the attorney who had also drawn the will, 
252. 42 Pac. 645; Conn. 1915, Middletown allowed to speak of "any matter in rehtion 
Trust Co. 11. Crowell, 89 COllil. 290, 93 At!. to the will and its execution," includin6 the 
785; Ga. 1898. O'Brien ~. Spalding, 102 Ga. maker's mental condition). 
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It may be added that this generally accepted result can hardly be reached 
through predicating a wail'er by the testator,:! for there canIlot be a wah'er of 
that which never came into existence; the true explanation is that no con
fidence wns intended to be instituted. On the other hand, if it could be as
sumed that there had been a confidence and therefore a privilege, it could 
then still be maintained, in testamentary contests, that both executor and 
heir have the right of waiver (post, § 2329). 

§ 2316. State Prosecutor (State's Attorney, District Attorney). Communi
cations to a State prosecuting attorney admit of three interpretations: 

(1) If the party consults the attome.y in ignorance of hi.'! official capacity;" 
and in search of legal advice, then (assuming that the client's belief is de--
cisive. on the principle of § 2302, ante) the present pri \'i!ege applies. ~,, __ ... -' 

(2) If the. paxty, knowing the attorney's official capacity, makes the com
municatioll..as. cQ.?np]~lizf~!!f~eckIng-r~~r:e~s-or··periii1tY fora ''';roi1gd~ne, the 
official and disinterested st~tiis of the attorne~' disables him from giving 
advice as a partisan attorney; hence, the present privilegedoes,.llQ.t appl:.'. 
But the privilege for an informer's communica'tlons{o' the government (po,~t. 
§ 23i4) may apply to the information thus given, even though it concerns the 
party's own conduct as well as that of others.l 

(3) If the party, knowing the attorne:."s official capacity, makes the com.: ~ 
munication as one accused of a wrong done, the present pridlege does not-) 
apply; first, for the same reason as in par. (1); and, secondlj', because the 
prosecuting attorney is virtually there the attorney for an opponent, and in 
such case (ante, § 2312, par. 5) the present pridlege does not apply. But 
the privilege for an informer's communications (post, § 23i4a) may apply, 
in so far as the revelations involve other persons.l 

5. CI By the client" 

§ 2317. Privilege not applicable to Knowledge acquired by the Attorney 
from Third Persons, unless as Agents of the Client; Who are Agents. 1. The 
privilege is designed to secure subjective freedom of mimI for the client in 
seeking legal advice (ante, § 2291). It has no concern with other persons' 
free-dom of mind, nor with the attorney's o\\'n desire for secrecy in his con
duct of a client's case. It is therefore not sufficient for the attorney, in 
invoking the privilege, to state that the information came somehow to him 
while acting for the client, nor that it came from some particular third person, 
for the benefit of the client.l 

2. On the other hand, the client's freedom of communication requires a 
liberty of employing other means than his own personal action. The privi
lege of confidence would be a vain one unless its exercise could be thus dele-

3 As suggested in Mullin's Estate, CaL, 
Coleman's Will. N.Y .• supra. 

§ 2316. 1 All the precedents invo!\'ing dis
rlosurcs to prosccuting attorneys havc been 
placcd post. § 2375. 
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§ 2317. 1 ENGl.AND: 1808. Spenceley ~. 
Schulcuburgh. 7 East 357 (L. C. J. Ellenbor
ough saia that the pri\ojJege extended ollly .. to 
confidential communications from his client. 
and not to oommunications from collat-
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gated. A communication, then, by any form of agency employed or set in 
motion by the client is within the privilege. This of course includes com
munications through an 1~nterpreter,2 and also communications through a 
lIle,~8enger or any other agent of iran8mi.~sioll,3 as well as communicat.ions 
originating with the client'8 agent and made to the attorncy.4 It follows, too, 

eml quarters"); 1835, Sawyer v. Birchmore. ing his client's case pending his employment"; 
;~ ~Iyl. & K. 572 (Pepys, ~1. H.; letters com- Code § 52il seems not literally to jUstify this). 
Illunicated to the solicitor .. from collateral The question who is the client arises here, 
quarters," held lIot privileged); 1860, ~lnrsh but is usually a question of fact: 1851, Warue 
t. Keith, 1 Dr. & Sm. :342, 348, 6 Jur. N. s. v. Warde, 15 Jur. 758; 1859, ShelU! v. Philips, 
1182 (Kinder.ley, V. C.; plea that the knowl- 1 F. &; F. 449; 1858, Allen v. Harrison, ao Yt. 
edge had been acquired "by virtuc of the 219 (information given by onc who was a nmni-
solicitor's employment as solicitor," held in- nal party only, held not a professional consul-
sufficient. since it might have been obtained tation on the facts). Compare the cases cited 
.. without any communication from or consulta- ante, § 2312. 
tion with the client"); I~G:3, Ford v. Tennant, 2 Enu. 1791, Du B!U're v. Lh-ette, Peake 
32 Beav. 162, 168 (Romilly, ~L R., held the N. P. 77 (conversation had through an iIiter-
privilege to cover communications with "all preter with the attorney, the client being a 
other persons with whom the solicitor must Frenchman and the attorney not understand-
communicate in order to conduct the cause, " ing French, held privileged; the inteq>reter 
hut not to "information derived from third was here the prohibited witness); 1792, Wi!. 
parties, from strangers, or from the opponents 60n v. R!ll!tall, 4 T. n. 753, i5(; (L. C. J. Ken
of the client"; repudiating the obiter dictum yon said, "In Madam Du Barre's case, I said 
in Greenough v. Gaskell covering all communi- at the trial that till! interpreter was the organ 
cations "either from a client or on his account of the attorney"); U • .s. 1814, Parker v. Car-
or for his benefit"). ter,4 Munf. Va. 273, 287. 

U!(ITED STATEg: Federal: 1908, In ro 31821, Walker v. Wildman, 6 Madd. 47 
Huos, D. C. E. D. Pa., 159 Fed. 252 (corn- (the prhilege held applicable to comrnuni-
Inunklltions with a third person, not priYi- cations" through the intervention of a third 
leged) ; New Hampshire: 1 S.,)4 , Patten v. person "); 18:14, n. v. Brewer, 6 C. & P. 3!i3, 
Moor, 29 X. H. 163, IG6 (an attorney present 365 (Park, J.; a letter by an accused in jail, 
at the execution of a mortgage by M. and G. requesting a friend to consult a solicitor, held 
to the client P., the latter not being present, not privileged); 1839, Buuhury v. Bunbury, 
held compellable to testify to the execution, 2 Beav. 173 ("The neeCS.'lity which arises of 
since the facts were .. not communicated or transmitting such communications through 
confided to him by his client, although he another party renders it privileged"; but 
became acquaint!'d with thern while engaged here the communiclltion was held not "pro-
in his professional duty as the attorney or fcssional or confidu,tial"); 1849, Reid v. 
counsel of his client"); New York: 1803, Langlois, 1 Mc~ . .& G. 627,638 (letters by thc 
Baker v. Arnold, 1 Caines 258, 2GB, semble: defendant to his agent for communication to 
1821, Johnson v. Daverne, 19 Johns, 1:35 (an the legal adviser, held pri,ilcged, irrespccth'c 
attorney held compellable to testify to his of the necessity of employing an agent); 1851, 
client's signature, if he "becamc acquainted Glyn v. Caulfield, 3 MeN. & G. 463, 473 (pre-
with it in any other way [than by the client's ceding case approved); 1862, Hooper v. Gumm, 
communicationl, though it was subsequent to 2 J. &; Hem. 602, 608 (similar); 1876, Ander-
his retainer"); 1834, Bogert r. Bogert, 2 Edw. son v. Bank, L. R. 2 Ch. D. 644, 649 (Jessel, 
Ch. 399, 403; 1844, Crosby v. Berger, 11 M. R.: .. He may employ a third person to 
Paige ;~77, Walworth, C., ("information write the letter, or he may send the letter 
derived from other persons or oth!'r sources, throu~h a messenger, or he may gh-e a verbal 
nlthou~h such illfollllation is derived or message to a messenger"). 
obtained while acting as attorney or counsel, « Eng. 1845, Carpmael v. Poms, 9 B!'av. 16, 
is not privileged"); 1904, King v. Ashley, 20, on appp.al in 1 Phil. Ch. 687 (commu-
li9 N. Y. 281, 72 ~. E. 106; 1921, Le Long nieation "from the brother of the client as 
v. Siebrecht, Sup. App. Div., 187 N. Y. Suppl. representing her," and as the medium of com-
1.50 (letter written to wife's attorney by hus- munication, held privilcged; nor, so far as the 
band, about "ife's property; not pri\ileged, solicitor is concerned, is it essential that an 
the husband not being shown to be the wife's agent was a necessity under the circumstances) ; 
agent); Ohio: Rogers v. Dore, Wright 136. 1851, Russell v. Jackson, 9 Hare 387, 391 (the 

Contra: 1894, Freeman v. Brewster, 93 Ga. privilege is the same for the agent's communi 
649,21 S. E.165 <the prh'ilejte held to cov!'r not cations "as if had with the principal "); 1862, 
only all statements by the client, but also" all Hooper v. Gumm, 2 J. &: Hem. 602, 606 (agent's 
facts knowledge of which he obtained concern- letters to the solicitor, protected) ; U. S. 1887 • 
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that the communications of the attornells agent to the attorne~' lire within 
the privilege, because the attorney's agent is also the dient's sub-agent alld 
is acting as such for the client.s 

§ 2318. Documents of the Client existing before Communica.tion; General 
Liability to Production by Discovery, disting'.lished. At this point it is 
necessary to recall certain principles of Disco\,ery, otherwise established, 
which complicate the application of the foregoing principle as to agents' 
communications. The principles of disco\'cry arc those already considered 
in detail (ante, §§ 1856-1859, 2219). 

(a) In the first place, a document of the client eJ'istillg before it u'as com· 
lIwnicated to the attorney is not within the present pridlege so as to be 
exempt from production (allte, § 2307). But a doculllent which has come info 
exisience as (l COlll1ll1111icathm to the attorney, being itself a communication, is 
within the present privilege (allie, § 230.7). Documents of the latter sort are 
therefore exempt from productioll undt'r a hill of disco\'Cr~'; 1 while docu
ments of the former sort are not exempt from production under a bill of 
discovery or the modern statu tot? motion to produce,:! although at common 
law the party as such would not hu\"e been compelJabie to produce. That is 
to sa~r, at common law, he was protected in the first instance as party and in 
the second instance as client; while in chancery and under statutes he has 
ceased to be protected as party but is still protected as client. Onl~- those 
documents, therefore, which he has created as a communicating client are 
now pridleged. The application of this distinction would in any case lead 
obviously to certain fine discriminations; but when the principle of agent's 
communications (ante, § 231 i) additionally comes into play, it will he l'een 
that the various documents which may be made by agents on behalf of clients 

Fi;'e Ass'n v. Flemming, 78 Ga. 733. 3 S. E. 420 supra); 1876, Jessel, ~1. R., in Anderson 11. 

(clicnt's agent's correspondcllce, protected); Benk, L. R. 2 Ch. D. 644,649. 
1855, Maas v. Bloch, 7 Ind. 202 (client's § 2318. 1 1852, Clca\'c v. Joncs, 7 Exch. 421, 
agent's cOllversation with the attorney, held 426 (an ar.count made out by the c!ient for the 
prh'ilegcd); 1891, Bingham v. Walk, 128 Ind. attorney's use in prcparing a case for counsel, 
164,.27 N. E. 483 (husband as the agent of the held prh'i1eged); ISiS, Southwllrk & V. W. 
wife to consult; privilege recognized); 1895, Co. 1). Quick, L. R. 3 Q. B. D. 31.'5,318,323 (" If 
Frank v. Morclcy's Estate, 106 Mich. 635, I)! II document comes into cxistence for the purpose 
N. W. 577 (whcre 1\1. employed the attorney of being communicated to the solicitor with the 
on F.'s behalf to draw a petition for F .• a com- object of obtaining his advice or of enabling 
munication by 1\1. in F.'s presence was held not him cither to prosecute or dpfcnd an action. it 
privileged); 18i9, Scales v. Kelley. 2 Lell is prh·ilefi;cd. because it is romething done for 
TellO. 706 (communicatiollS by the client's the purpo:!C of serving as IL communicution 
wife and daughter seeking to engage counsel for between the client and the solicitor." e\'en 
the client, held pri\·i!cged). though the latter did not suggest its preparu-

6 1844, Steel v. Stewart. 1 Phil. Ch. 471, 475 tion. und even though he did not ultimately 
(communications by the solicitor's agent to the receive it; here applied to exclude certain 
client, and also to the solicitor, held privi- notes of interviews with expected witness .. ,l. 
leged; here there was a necessity, the wit- experts, etc.). 
nesscs being in India and an nr;ent being sent • 1886, Chadl\ick v. Bowman. L. R. 10 
to collect e\'idence); 1850, Gc.orlllll v. Little, Q. B. D. 561 (copies, procured by a solicitor 
1 Sim. N.8. 155, 163 (lettcrs bt·tweell the solici- from third persons, of letters Mitten by the 
tor and an attorney. in a local jurisdiction. dient, held not priYi1egcd. the originals not 
employed by the solicitor. held prh'i!eged); huving "come into existence for the purposes 
186.3, Ford v. Tennant, 32 BC/w. 162, 168 (cited of the action "). 
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present infinitely varied openings for the doubt whether or not they came 
into existence in the ordinary course of the client's affairs or only with the 
intention of furnishing information to the atturney. Of this difficulty, the 
cases of l'epor18 of accidents by railway officers are a t:.pical instance.3 

(b) Secondly, the ordinary rule of Discovery, by which a party, by answers 
to interrogatories, must disclose all facts on a bill of discovery, is subject to 
one limitation, namely, that the part~· need not before trial discover the 
names of his witnesse.v, nor the tenor of their testimony proving the facts of his 
own case (anle, § 1S50). :\ prospective witness' communication may there
fore be exempt from discovery before trial on this ground,4 while it would not 
be exempt merely as a communication to the attorney.s The application of 
this Ui:5tinction also may lead in particular cases to some doubt. 

§ 2:H9. Sa.me: Conflict of the foregoing Principles, illustra.ted. A. In Eng
land, the result of the combined application of the foregoing principles (a1/te, 
§§ 231 i, 2318) led for a while to confusion of precedents, in the following way;;;: 1 

3 E. o. Woolley t'. R. Co., post. § 23 19; Lycll ~. 
Kennedy. po.,!. § :law. is the great modern !!ase. 

• 1526. Preston v. Carr. 1 Y. & J. 1 i5 (iettl'r:i 
from witucsse~. not compelled to be discovered). 

S Cases cited ante, § 2317. 
§ 2319. I The rulings are as follows: 
ENGLAND: 1831. Whitbread v. Gurney, 

I Younge 541, Exch. (1. C. B. Lyndhurst; 
letters between the parties themseh·es. with 
reference to their defence. held not prh'ill'ged) ; 
1533, Greenough r. Gaskell, 1 My!. & K. !lX, 
102 (excludillg book-entries. ktters. and papers 
made and received as solieitor acting for a 
dient); 1835. Curling r. Perring. 2 My!. & K. 
aso (Pepys, M. R., held that lettcrs by a solici
tor of the def{'ndant to a person not n party 
but a material witness were privileged); 1836, 
Storey t·. Lord Lennox. I 1\Iy!. & Cr. 525. 537 
(documents obtained ill' the party himself in 
correspondence with third persons prepara
tory to litigation; L. C. Cottenham declincd 
to express 1111 opinion): 1840. Dartmouth v. 
Holdsworth. 10 Sim. 476 (solicitor'S letters to 
a witness. held not priVileged. unless shown to 
have been confidential); 1841, Smith ~. Fell, 
2 Curt. Ecel. 667, 6iO (conversations by 13. 
with F.'s solicitor, in F's presence and at F·s. 
request, relating to B.'s information on the 
matter for which the solicitor wna employed, 
held privileged); 1841, Mackenzie D. Yeo. 2 
Curt. Ecel. 866, 870 (memorandum of a com
municntion by n subscribing witness to the 
solicitor, had before litigation begun but after 
legal advice sought, held not prh'ileged; 
"there is no confidence betwe{'n him and his 
client in this matter"; but Ictters from 
anothcr attorney to the same solicitor, both 
being employed about the same cnUBe, were 
held privileged); 184·1. Maden ~. Veevers, 
7 Beav. 489 (documents made "in contempln
tioll of litigation." but not for or by a legal 
adviser. not privileged); 1850, Balguy t>. 
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Broadhurst, 1 S:m. N. R. 111 (documents pro
cured by the solicitor for the purpose of defenec 
held not privileged on that ground merely); 
1850. Goodall 1'. Little, 1 Sim. N. s. 155, lUI 
(Lord Cranworth. Y. C.; letters written by ono 
co-defendant to another. with a v:ew to enahlo 
the nddressce to consult the soli~itor upon 
them. hcld not privileged); 1851, Glyn I'. 
Caulfield. 3 ~Ie:-;. & G. 463. 473 (L. C. Truro; 
lettere ",ntt·,n after suit begun. by and to tho 
defendants. shareholders in a company. to and 
by other shareholders and directors. for tho 
purpose of being communicated to legal advis
ers, held not privileged; Goodall v. Littlo 
appro\'ed); 1853, WriJdlt v. Vernon. 1 Drew. 
344, 350 (Kindersley. V. C.; extracts from a 
parish register "obtained hy the defcndants 
to enable them to conduct their defcnce," 
not privilcged; hut a stt'ltement of the sup
Jlosed pedigree, made for instruction of coun-
8rl. held privileged); 1857, Lafonc ~. Falkland 
Islands Co., 4 K. do: J. 34 (Page-Wood, V. C.; 
report of an agent of the defendant. made in 
consequence of the solicitor's instructions to 
procure evidence, held privileged. as "pro
cured for the purpose of being communicat .. d 
to the solicitor" and to he used as e\;dcnce) ; 
IS57. Betts D. Menzies, 3 Jur. N. 8. 885 (Page
',"ood. V. C.; correspond"nce between co-de
fendants. held not privileged); 185S. Colman 
v. Trueman, 3 H. & N. 871 (breach of contmct 
of sale; correspondence between the vcndors. 
their broker, and their consignors, after the 
alleged breach. held not privileged; yct. per 
Pollock, C. B .... it would be monstrous if an 
attorney could not wr:to to a stranger for 
information respecting the suit, without being 
liable to have his correspondence called for") ; 
1859. London Gaslight Co. 11. Chelsea. 6 C. B. 
s. B. 411. 424 (dispute as to gllB supply; the 
defcndants' officers' reports and records of 
consumption, etc., held not privileged, as not 
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(1) In applying the priviiege for communications of clients and their agents 
or their attorneys' agents (ante, § 231 i) the more c1earl~' the communicator 
being "mere prooCs collected by the deCend
ants' attorney Cor the purpose oC estahlishing 
their deCence"); 11;62, Jeni.::;ns v. Bushb:;, 
L. R. 2 EQ. 547 (Kindersle:;, V. C.; letter by 
one deCendsnt to another, with directions to 
send it on to their solicitor, held prh'ileged); 
1863, Walsham :'. Stain ton, 2 Hem. & !'-1. I, 
4 (Page-Wood, V. C.: "Where the solicitor, 
in order to enable himself to advise on the mat
ter, calls in some other person to assist and give 
his opinion," the prh;lcge applies; here 
applied to schedules made by an accountant) ; 
11;63, Ford v. Tennant, 32 Bea\,. W2 (cited 
antc, § 2317); 1863, Chartered Bank t'. Rich, 
4 B. & S. 73 (letters between the plaintiff and 
its agents abroad, aCter dispute arisen, reCer
ring to the evidence and other inCol'mation 
affecting proceedings against the defendant, 
held privileged, as "matters which would have 
been done by an attorney but Cor the distance 
oC the pls()c occasioning the necessity of 
employing an agent"); 1865. Nicholl v. Jones, 
2 Hem. & M. 51'S, 595 (shorthand notes, taken 
b:; the defendant, in prior litigation between 
the deCendant and othet persons, held not 
prh'ileged; except as to .. observations and 
notes made thereon "); 1867. Baker v. R. Co., 
L. R. 3 Q. B. 91 (reports by a medical a~~nt 
and another, aCter visiting the injured person 
at the deCendant's request, but apparently 
beCore claim filed, held not privileged); 1869, 
Ross v. Gibbs, L. R. 8 EQ. 5:.!2 (Stuart, V. C. ; 
repo~ts Crom an agent oC defennant, sent to 
collect c\'idence for the suit, held prh'i!cged, 
though the agcnt was not a legal ad\'iscr); 
1869, Woolley v. R. Co., L. R. 4 C. P. 602, 608 
(reports as to lin accident, made by the defend
ant's inspector in the course of his duty, held 
not pri\;leged, irrespective of litigation bcgun 
or anticipated; otherwise of reports from sci
entific men consulted as to the causes of the 
accident "with a direct view to liti~ation "); 
18iO, Cossey ~. R. Co., L. R. 5 C. P. 146 (a medi
cal officer's report, made to the deCendant aCter 
claim filed by an injured person, and in ron
sr.quenee thereof. held prh'ileged, as made 
.. with a view to litigation or impencling liti
gation "); 1872, Fenner v. R. Co., L. R. 7 Q. B. 
i67 (reports made by II. freight manager oC the 
deCendant, after claim for injury filed, and in 
consequence thereoC. held not prh'ileged); 
1872, McFarlan 11. Rolt, L. R. 14 EQ. 580 
(documents passing between the defendant's 
solicitor and D., a person said to be .. acting 
on behalf" oC the defendant, before disputo 
arising, held privileged); 1874, Skinner 11. R. 
Co., L. R. 9 Exch. 298 (a medical officer's 
report. made to the defendant after claim by 
an injured person nnd in consequence thereof, 
held privileged; otherwise for a report made in 
the ordinary course of duty, "whether beforo 
or after action brought"; appro\;ng Cossey 
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1'. R. Co.); 18i5, Hutchinson ~. Glover, L. R. 
1 Q. B. D. 141 (lettt'rs between the deCendant 
and a third person, relating to inCormation as 
to claims against the defendant, and written 
in consequence of letters of complaint from the 
plaintiff's attorney, held not prh;leged); 
18i6, Bustros v. White, L. R. 1 Q. B. D. 423 
(letters between the plaintiffs and their agent8, 
relati\'C to the plaintiffs' claim. held not privi
leged); 1876, M'Corquodale r. Bell, L. R. 1 
C. P. D. 471 {communication by the representa
tivc oC a third persoll to the plaintiff's solicitor. 
held privileged, ('n the ground that" documents 
obtained by a party or his solicitor with a view 
to and in contemplatioll of litigation either 
pending or anticipated, arc protected ") ; 
18i6, Pllcey v. R. Co., L. H. 2 Exch. D. 440 
(report oC the defendant's medical officer, 
made after claim filed but before action 
brough t, and based on an inspection con
sented to, held privileged); 18i6. Anderson 
v. Bank, L. R. 2 Ch. D. 644. 647 (.Tessel. !'-1. R. ; 
report by the deCendant's agent, to the de
fendant, at the latter's request. without any 
suggestion to the former that it was for sub
mission to a legal ad\;ser. held not pri\;leged; 
approved on appeal; Ross r. Gibhs repudiated; 
L. J. Jamcs dedared that all that had been 
written as to the reason for the prh'ilege would 
he .. puerile nonsense if there had been that 
law ... that any communication made by a 
person \\;th a view to litigation, whoever the 
person is, must be protected"; L. J. Mellish 
discriminated between information from the 
defendant's own agent. as here. and inCorma
tion from indifferent persons as prospective 
witnesses); 1877, Friend r. R. Co., L. R. 2 
Exch. D. 437 (report of a medical man, exam
ining an injured plaintiff under an order of 
Court obtained by the defendant, held prh'i
leged, as being made for the inCormation of 
their solicitor); 1878, The Theodore Korner, 
L. R. 3 P. D. 162 (reports of surveyors of 8hip
ping, made to the plaintiff in order to prepare 
for making a claim against the ship for an 
injury to goods, held pri~leged); 18iS, South
wark & V. W. C. v. Quick, L. R. 3 Q. B. D. 
315 (cited ante, § 2318); 1881. Wheeler v. 
Lc!,-Iarchant, L. R. 17 Ch. D. 675, 681 (docu
ments by third persons arc protected .. where 
they have come into existence after litigation 
commenced or in contemplation and when they 
have been made \\;th a \'iew to such litigation, 
either ;or the purpose of obtaining advice as to 
BUch litigation or of obtaining e,;dence to be 
used in such litigation or of obtaining informa
tion which might lead to the obtaining of such 
evidence"; but not, as here, a report from a 
BUn'eyor a.~ to the state of property, asked by 
the solicitor as preliminary to legal advice, but 
not with reference to litigation or actual dis
pute; in short, that "communicatioDS between 
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is a strangC:'r to the parties, the more plainly he falls without the privilege; 
while the more markedly the relation of agent for the litigation appears, the 
a solicitor and a third person in the course of 
his advising his di"nt" are not as such prid
leged) ;j 1 !:iS2 , Xordon v. Defries, L. H. !; Q. B. 
D. 508 (shorthand notes, taken by the defend
ant in another action between tht! same par
ties touching the same subject, and in part for 
the purpose of informing counsel ill subsequent 
litigation, held privill'ged; appro\iug M'Cor
quodale t·. Bell); 1!;83, The Palermo, L. H. 
9 P. D. (j (copies of depositions of the crew of 
the plaintilT's ship, taken at the instance of 
the solicitor for the purpose of litigation, held 
privilpgcd); 1883, Kennedy v. Lyell, L. R. :!3 
Ch. D. 3S7, 402. ·107, '27 id. 1, '26; :oj. c. on 
appcal, Lyell v. Kennedy, L. R. 9 App. Cas. 
SI. Si, 93 (the party's knowledge or belief, 
deri\'ed from reading a brief of facts or other 
report of facts ascertaincd by the solicitor and 
furnished to the party, helo privileged; .. as 
soon as you say that the particular premises 
are privileged and protected. it follows that 
the lllere opinion and belief of the party from 
those premises should be privilegl'd and pro
tected also"; "a lllan ought not to he called 
upon to state what his belief is, founded upon 
information, which information is pri\'ileged ") ; 
furthermore, documents obtained by a defend
Bnt, .. at the instigation of a solicitor," .. for 
the purpose of defending himself against \'ari
lJUS claimants." ann placed in his solicitor's 
hands, arc pri vj[eged; .. a collection of records 
may be the result of professional knowledge 
research and skill; ... it is the solicitor's 
mind, if that be so, whirh has selected the 
matnials; ... you pannot l!nve disclosure 
of them with'JUt asking for the key to the labor 
which the solil'itor has bestowed in obtaining 
them"; (lll·re. copies of burial certificates and 
other records, of ins.,rilltions on tombstones, 
and photographs of h~usrs. were held pri\'i
Ipg"<i): 1885. P"arre r. Foster, L. R. 15 Q. B. 
D. 114, lIS (do"uments "brought into exist
ence for th" purposl's or in the course of com
munications cwtwepn soliritor lind client" 
hf'ld pri\'ilpgNI); 18lH. Bristol v. COlC. L. R. 
26 <'h. D. 678. (is:? (reports by committees of 
the corporation. mad" in contC'mplation of and 
rpference to the lith;:ation in hand, held privi
legf'd; "this corporation cannot in its cor
porate capacity ('ither think or write or act 
except by cprtain machinery which is SQ to 
speak extraneOllS of itself"); 1885, Hawstone 
v. Preston Co. 30 Ch. D. 116 (shorthand notes 
of e\'idence and speeches at a prior arbitration 
on another matter between the sallie parties, 
held not prh'j[eged); 1886, Chao wick v. Bow
man. L. R. 16 Q. B. D. 561 (cited all/e. § 231S) ; 
1887, Robson v. Worswiek, L. R. :38 Ch. D. 
370 (shorthand notes taken by the defendants. 
in prior litigation between the defendants and 
oth£'r persons, held not prhileged, because taken 
in open court); 1887,Young ~.Holloway, L.R.12 
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P. D. 167 (letters sent to the client by third 
persons to be communicated to her solicitor to 
help the cause, held privileged; also anonymous 
letters sent to the solicitor, "with a "iew to the 
conduct of the action," but not on his expreSl:l 
request or inquiry; Bowen, L. J., thought that 
the solicitor's employment was an implied invi
tation on his client's behalf to send information); 
1893, Lcaroyd v. Halifax J. S. B. Co., 1 Ch.687 
(tihorthand wiiter's notes of a private exami
nation of witnes&es by the solicitor, at the 
instance of the plaintiff, a trustee in bank
ruptcy, with a view to possible litigation, held 
privileged; Anderson v. Bank and Wheelcr 
v. LcMarchant discussed) ; 1895, Re Strachan, 
1 Ch. 439, 444 (the privilege does not extend 
to documents filed with a master in lunacy) ; 
1898, Caleraft v. Guest. 1 Q. B. i59 (docu
ments prepared for former litigation over tho 
same rights, privileged; "Wheeler v. LeMar
chant wns right, and Minet v. Morgan ia1l/e, 
§ 22941 was right too "); 1900, Ainsworth v. 
WHding, :? Ch. 315, 322 (notes made by a solici
tor pending sui~; opinion not clear); 1900, 
R. v. BulIivunt, 2 Q. B. 163 (Wheeler v. LcMar
dlllnt followed); Jones v. Great Central R. 
Co., [l IJl 0] A. C. 4 (plaintiff, un employee of 
defendant, was dismissed and sues; by his 
trade-union rules he was obliged to give them 
full information, and was also entitled to free 
legal assistance from them, on order of the 
union officials; his letters to the union officials, 
before _.ction brought, pending the officials' 
decision as to suing, were held not prhileged ; 
citing Anderson v. Bank); 1911. Curtis v. 
Beaney, Prob. 181 (testamentary proceeding 
ill\'olving the testatrix' insanity; the testa
trix had once been sued on a contract, and 
had apparently pleaded insanity; her then 
solicitor's brief prepared by him for counsel. 
held within the prhilege; Walsham v. Stain
ton and Nicholl v. Jones, supra, followed; 
no other cases cited); 1913, Birmingham & 
1\1. 1\1. O. Co. v. London & N. W. R. Co., 3 
K. B. 850 (loss of goods by fire at defendant's 
station; rcport.'! on the fire by defendant's 
agents to sllperintendent, held pri~ileged); 
1914, Adam S. S. Co. v. London Ass. Co., 
3 K. B. 1256 (policy of marine insurance on 
abandoned ves~el; defendants employed the 
Salvage Association to protect their interests; 
telegrams after thnt date between the Sah·age 
Association and defendant's agents at the port 
of loss, to obtain ad\ice and evidence, held 
prh'i1eged, as documents .. obtained for the 
purpose of being used, not necessarily in an 
existing litigation, but in an anticipated liti
gation "); InIS. F('uerheerd v. London G. O. 
Co., C. A., 2 K. n. 565 (personal injury; 
defendant Bent a claim agcnt to the room of 
a witness who was riding with plaintiff at the 
time of the collision, and the agent took in 
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clearer the privilege is. On the other hand, in applying the rule of discovery 
exempting prospeci£ve witnesses' statements (ante, § 2318, par. b), the more 
clearly the person is all indifferent witness, the more plain is the exemption 
from discover~'; while the more marked his capacity as a mere agent of the 
party, the plainer the liability to disclose. The two principles thus pull in 
opposite directions, What helps to apply the one exemption will tend to dis
favor the other. Whether the judicial intention is to im'oke the one or the 
other is not always plain to see. A ruling which is sound enough from the one 
point of view would be unsound from the other; and it becomes difficult to 
determine whether the ruling harmonizes or conflicts with either principJe.2 

(2) Furthermore, under both of these principles, the circumstancr. that 
litigation has begun, or not, is commonly j,,'portant. That is, whether under 
the one principle (the exemption from discovery) the person is to be deemed 
to have written as prospective witness will often ht determined by the cir
cumstance that litigation has begun or not; and whether under the other 
principle (the prh'i!ege for communications to an attorne~') he is to be deemed 
to have written as the client's agent for communication to the attorney, will 
also often be dependent on the same circumstance. But, on the other hand, 
the privilege at large was (;ii England) until 18iO in a state of controvers~' 
im'olving the very same dreumst~nce (anfe, § 229.t), i. e. whether the prid
lege WitS restricted to litigious communk:cttions or not. Thus the rulings 
which helped to repudiate that restriction for the pri\'ile~e at large helped at 
the same time to confuse the discussion of it in its present relation to the 
boundaries of ordinary discovery.3 

(3) Finally, the proper limits of the principle of agents' communicatiolls 
(ante, § 231 i) are withal apparently too intricate to permit of a definite rule 
which will solve all concrete cases. In 1835, in Curling 1:. Perring, the :\Iaster 
of the Rolls applied the privilege to a solicitor'g correspondence with a wit
ness; in 18·H, in Mackenzie v. Yeo, the contrary was done; forty ~'ears 
later, in Anderson v. Bank and "~heelel' v. Le.:Uarchant,4 the same incon-

writing the statement of the witness; plain
tiff called at the same time, by appointment, 
to meet her solicitor's agent, and joined in 
the statement; both plaintiff and the witness 
supposed that the third person was the plain
tiff's solicitor's agent, but the claim agent had 
made no misrepresentation as to his identity; 
the document in the defendant's possession was 
held prh'i!eged; this seems unsound). 

IRELA!oOo; 1905. Kerry Co. C. v, Lh'erpool 
S. Ass'n, L. R. 2 Ire. 38 (action for stranding 
a wiecked yessel; documents obtained by tho 
defendant ns agent of an insurance company 
~;th reference to the ship-owner's daim and 
the circumstances of the loss, held not privi
leged); 1905, Tobakin 1'. Dublin S. D. T. Co., 
L, R. 2 Ire, 58 (a statement of injury by tho 
plaintiff, furnished to the (kfendant's agent 
at the latter's requpst after the injury, held not 
privileged in the d~!endant's hands). 
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2 The cases of Storey 1'. Lord Lennox, Mac
kenzie v, Yeo, London Gaslight Co. v. Chelsea. 
Ross v. Gibbs, Woolley v. R. Co .• and Ander
son v. Bank. supra. illustrate this. 

3 Bnlguy v. Broadhurst. Goodall v. Little. 
Cossey v. R. Co., Anderson v. Bank. and 
Wheeler v, LeMarchant, supra, illustrate this. 
As late as 1898, an English judge (in Calcraft 
1'. Guest. supra) thought it worth while to 
explain that .. Wheeler v. LeMarchant was 
right. and Minet 1'. Morgan [anle. § 2294J was 
right too," 

4 The proposition of Jessel. 1\1. R., that for 
third persons' communications to solicitors the 
test is whether they arc made after litigation 
begun or ('ontemplated seems unsound; for 
it ignores the necessity of u request. implied 
or expressed, sufficient to make the per
son the solicitor's agent; compare Young 1>. 

Holloway. 
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sistency prevailed, and the line between a mere witness and an agent of the 
solicitor appeared to be ignored. Young v. Holloway and Learoyd v. Halifax 
Co., ten years later, left. the distinctions still unsatisfactory. Later rulings 
deared up the practice. But the exact bearings and effect of all the diffel'ent 
principles involved have not yet been clearly stated by any judge. Whenever 
such a statement shall have been made and generally sanctioned, the proper 
course will be to leave its application to the trial judge. 

B. In Canada, the practice has reached substantial definiteness, in the 
light of the modern English decisions dearing up the original doubts.s 

C. In the United States, it is noticeable that these bearings of the privilege 
have received ver:. little development, probably in part for the reasons 
elsewhere noted (allte, § 2294,).6 

5 CANADA: British Columbia: 1896. Van 
Volkenburg v. Bank of B. N. A .• 5 Br. C. 4 
(letters between bank managers; Anderson ». 
Bank. supra. followed); 1904. Leadbetter r. 
Crow's Nest. 1U Hr. C. 106 (general principle 
applied); Manitoba: 1906. Savage ». Cana
dian Pacific R. Co., 16 :\Ian. 381 (reports upon 
an accident. sent in by the rlefendant's agents 
under standing orders. held not privileged); 
1!115. London Guarantee ». Henderson. 25 
D. L. It. 754 (fals(' representations; certain 
auditors' reports. in hands of counsel. hut not 
originating .. for the purpose of instructing 
counsel in ,;(!w of contemplated litigation", 
not privileged); Onlllrw: 1875, Toronto G. 
R. Co. v. Taylor. {j Onto Pro 227 (expert opin
ions on a patent. not procured in contempla
tion of the present litigation. not privileged); 
1876. Merchants' Bank V. Mofiatt, Onto Pro 348 
(correspondence between th!' plaintiff's agents, 
writt~n at the advice of th'! solicitor. held 
privileged) ; 1883, Guelph C. Co. V. White
head. 9 Ont. Pro 509 (doruments procured by 
the def!'ndant's solicitor from third persons. for 
usc in the caL'se. held pri,;lcged); 1883, 
Canada C. R. Cu. V. !\i'Larcn, 8 Onto App. 564 
(railway engine-driver's report in a repairs
book; question not decided); 1887, Betts v. 
Grand Trunk R. Co., 12 Onto Pro 86, 634 
(report of 1m inve~tigation made by the de
f('ndant's officers immediately after the acci
dent. h(!ld not prh'ileged; following Wheeler 
r. LeMarchant, sllpra); 1892, Donahue 1:'. 

Johnston. 14 Onto Pro 476 (correspondence 
between thl! drfcndant and a third person, 
written at the advice of the defendant's solid
tor to obta.in information. after litigation 
threatened by the plaintiff. held privileged); 
1895. Hunter 1:'. Grand Trunk R. Co., 16 Onto 
Pro 385 (similar reports. made for the benefit 
of the defendant's solicitor in the suit. held 
privileged); 1902. Platt V. Buck. 4 Onto L. R. 
421 (letters between P. and his attorney, given 
to the defendant by P.'s executor, and plaintiff 
and defendant both daiming title under P.; 
held not privilege(\); 1904. Elmsley V. Miller, 
10 Onto L. R. 343 (establishment of a highway; 
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solicitors. employed by the plaintiff town to 
investigate its right to usc the road, sccured 
written evidence favorable to the c!rum. and 
action wa.s begun; these documents were held 
privileged, though no litigation was resolved 
on at the time of the solicitor's in"estiga
tions; Wheeler r. Le~Iarchr.nt followed) ; 1906. 
Thomson V. !'.Iaryland Gas Co .• 11 Onto L. R. 
44 (letters between the defendant's agent and 
its main office, concerning matters which tho 
latter might refer to solicitors for legal advice, 
held not privileged, folio\\;ng the rule of 
Southwark & V. W. Co. V. Quick. cited anle, 
§ 2318, n. 1); 1912. Swaisland V. Grand Trunk 
R. Co .• 5 D. L. R. 750 (report of a railway in
vestigating officer. upon an accident; not de
cided); Quebec: 1912. Feigleman v. Montreal 
St. R. Co .• 3 D. L. R. 125 (railway company's 
motorman's report of an accident, hcld not 
privileged) ; 1912, Montreal St. R. Co. V. Feigle
man, 7 D. L. R. 6 (report of an accident pre
pared by defendant's conductor and motorman 
under standing regulations, held privileged). 

6 Federal: 1874, Re Aspinwall, 7 Ben. 433 
(the privilege extends to information received 
on behalf of the ciient from persons to whom 
the client has referred the attorney for such 
infollnation); 1898, Lalance &: G. M. Co. r, 
Haberman M. Co., 87 Fed. 563 (while commu
nications with a witness arc not privileged, a 
scientific expert engaged to help in presentinlt 
the case is in effect an assistant counsel; and 
the privilege exists for communications betweetl 
legal counsel and himself. so long as he does 
not become a witness; the opinion clearly ex
plains the reasons); 1890, Edison El. L. Co. 
V. U. S. El. L. Co., 44 Fed. 294, 298, 45 id. 55 
(Englifjb cases considered. and the doctrine 
stated); 1915, U. S. Louisville V. N. R. Co., 236 
U. S. 318. 35 Sup. 363 (mandamus to compel 
carriers to permit inspection 0: their accounts, 
etc., by the Interstate Commerce Commiseion; 
plea objecting to disclose communications of the 
carrier with its agents not relating to matters 
not lawfully enforceable by the Commission; 
held that the inspection could not include 
.. confidential correspondence of the railroad 



§§ 2290-2329] , ATTORNEY AND CLIENT § 2320 

§ 2320. Communications by the Attorney to the Client. That the attornej'·ls " 
communications to the client are also within the privilege was alwa~:sns<jll .. me 
in the earlier cases,! and has seldom been brought into question.2(The reason 

, 

companies between itsc){ and its counsel"); {report of an accident made by agent to prio
California: 1921, Coldwell v. Board of Public cipal, in the routine of business. before action 
Works, 187 Cal. 501, 202 Pac. 870 (documel!ts brought or threatened, one copy being filed, 
in the office of county engineer relating to another sent to the manufacturing department, 
the construction of a reservoir etc. in the and another to the attorney's. the last copy 
Heteh Hetchy Valley; application for man- being offered; held not privileged); Wash
date to permit inspection by the plaintiff, inaton: 1899, Hartness v. Brown, 21 Wash. 
refused; the fact that the documents had been 655, 59 Pac. 491 (deed by W. to the plaintiff ; 
communicated t,o the city attoflley to enable 'V. consulted an attorney ahout the deed and 
him to prepare for litigation, held not to over- the attorney sent for the plaintiff; communi
ride the plaint.iff's right of inspection as a cations by the plaintiff excluded, heca!15e made 
citizen); Cormeclicut: 1880, Pulford's Ap- to W.'s attorney about a matter of joint 
peal, 48 Conn. 247, 249 (bill of particulars, pre- interest); 1904. Cully v. Northern Pacific !l. 
pared for the party by 0., and handed by him Co., 35 Wash. 241, 77 Pac. 202 (personal 
t.o the attorney; O. and the party held com- injury; reports of ullspecified persons to the 
pellable to produce it); Georaia: ISS!), dt'fendant concerning the circumstances of the 
Carroll v. East Tenn. V. & Ga. R. Co., 82 Ga. injury, held prh'ileged, and not demandable 
452, 473, 10 S. E. 163 (persona! injury; re- on answer to interrogatories under Ballinger's 
ports to the defendant by its employees, Cod(', §6009,citedallle,§IS56;notdistinsuishing 
concerning the circumstances, held not roceiv- between the pr('sent principle acd that of § 1856, 
able in e\"idcnce as admissions; the present ante, and somewhat inconsistently intimat
question not passed u~'on); 1917, Atlantic ing that insp('ction of the documents could be 
Coast Line R. Co., t'. 'Villiams, 21 Ga. App. ·121 obtained under Ballinger's Code, § 6047, quoted 
9 S. E. 584 (personal injury; conductor's ante.§ lS59); WI8colI.~in: 1!J13, Horlick's Malted 
report made out on a printed form and for- Milk Co. t'. Spiegel Co., 155 Wis. 201,144 N.W. 
warded to the superintendent of transpor- 272 (action for unfair competition; discovery 
tation, held privileged; but the subject is sought from plaintiff under i>tats. § 4096 :!os to 
confused in the opinion with that of an agent's reports made by plaintiff's employees; the 
admissions; hpre the plaintiff's counsel made order held properly to exclude reports I)f 

the false step of calling for the report's produc- agents to plaintiff's attorney or by plaintiff's 
tion at the trial as evidence, instead of merely attorney to agents; this exception is prob
obtaining discovery of it before trial); IOlCa: ably both too broal1 and too narrow; Koeber 
1877, Williams r. Young, 46 la. 140, 143 (attol'- v. Somers, 108 Wis. 4li7, 84 N. W. 991, and 
ney not privileged as to his deposit of the Herman v. Schlesinger, 11-1 Wis. 382, 90~. W. 
client's money with a third person); Kansas: 460, approved); 1919, Lehan v. Chicago .k 
1901, State r. Herbert, 63 Kan. 516, 66 Pac. N. W. R. Co., 169 Wis. 327, 172 N. W. 787 
237 {testimony by a witness in the county (writte,l statements made by defendant's wit
attorney's hearing is not privileged); N em nesses to defendant's claim-agent before trial, 
Hamp8hire: 1917, Lacoss v. Lebanon, 78 held not to be .. documents which the party 
N. H. 413, 101 At!. 364 (injury by breaking holding them should be required to produce II 
of apparatus; bill of dis~overy for sketch and at the plaintiff's request, on cross-examina
photograph thereof, allowed, though made tion; but the opinion inconsistently adds 
after the accident and given to counsel); .. that whether these statements should be 
Ohio: 1906, Ex parte Schoepf, 74 Oh. I, 77 classed as pri\-ileged communications • , . it 
N. E. 276 (personal injury on e street railroad; is not necessary to decide"; the opinion seems 
the conductor's and motorman's reports of the not to distinguish the principles involved); 
accident, made tothe claim-agentofthedefend- 1919, Bell v. Milwaukee E. R. & L. Co., 169 
ant, undcr its rule requiring such reports on Wis. 408, 172 N. W. 791 (report of defendant's 
matters from which a claim might arise ami for conductor, upon the accident in whieh plain
submission to counsel if necessary, held privi- tiff was injured, made at the end of the run; 
leged); Pennsylrania: 1895, Davenport Co. the dcfcndant not required to produce it; 
c. Pennsylvania R. Co., 166 Pa. 480, 31 At!. citing the foregoing case, and not appreciating 
245 (loss of a shipper's goods; a report to the the principles involved). 
defendant by its agent, concerning the loss, Compare the cases cited ante, § 1856c 
held pri,-ileged, because made "after the (disc(.very of names ofwitnes8es). 
plaintiff's claim for damages was made" and § 2320. 1 Ante, § 2294. 
"in effect made to counsel, for they were made 1 1840, Jenkinson v. Andrews, 5 Black!. Ind. 
for the use of counsel in resisting this particular 465 (whether the attorney had informed the 
claim "); Virginia: 1907, Virginia-Carolina client of the meaning or an affidavit, held 
C. Co. v. Knight, 106 Va. 674, 56 S. E. 725 prh.jJeged). 

73 



-

§ 2:320 PRIVILEGED COM~WXICATIO~S [CH .... P. L)LXX 

for it is, not any design of securing the attorney's freedom of expression, but 
the necessity of preventing the use of his statements as admissions of the client 
(ante, § 1071), or as leading to inferences of the tenor of the dient's communi
cations, -- although in this latter aspect, being hearsay statements, they could 
seldom be available at aU (ante, ~ 1063). 

6. II Are at his instance permanently protected" 

_ § 2321. Privilege is the Client's, not t:~e Attorney's, nor the Pa.rty's; wno 
~i~1 ma.y Cla.im. Under the original theory of the privilege, it was the attorney's, 
\,i \not the client':; (ante, § 2290). But under the modern theory (ante, § 2291), 
;~ 1t is plainly the client's, not the attorney's; and this is now a commonplace, 

"'--. ...ha"er disputed. l 

But it is as client, not as party to the cause, that he is entitled; for the 
reason ofthifpriYilege-appliestoalI clients as such, whether or not the~r are 
parties when the disclosure is sought from them. Hence, the privilege 
equally forbids disclosure by the attorney of a client not in any way concerned 
in the cause,: /Co~versely, when the client is not a party, then on general 
principles (ante, § 2196) the party cannot invoke the pridege; 3 and, if the 
privilege is erroneously refused, the party cannot appeal on the ground of 

,this error. 4 

Furthermore, the privilege not being the attorney's but the client's, the 
attorney is not justified (when the client is a party to the cause) in refusing to 
obey a ruling (though erroneous) against the privilege; the client is the one to 
protect himself by appellate proceedings, on the general principle of § 2196, ante! 

§ 2321 .• Except in the followiog opinion, 94 N. J. L. 271, 109 Atl. 289 (manslaughter by 
which without citing any authorit~" goes upon recklessly driving and killing D.; one l\L was 
an erroneous interpretation of Ga. Civ. C. in the car at the time, and had consulted 1m 
1910, § 5785: 1915, Braxley ~. State, 17 Ga. attorney for ad\ice; the attorney's testimony 
App. 196, 86 S. E. 425. to :\1.'s remarks, admitted, neither 1\1. nor the 

: Eng. 1792, Wilson ~. Rnstall, 4 T. R. 753, attorney claiming privilege; six judgea dis-
760, per Bullcr, J.; 1811, R. ~. Withers, 2 senting); 1890, Dowie's Estate, 135 Pa. 210, 
Camp. 578, L. C. J. Ellenborough (communi- 19 Atl. 9:36 (" It is thf' pr.ivilege of the client to 
cations by a third person, privileged, "although object, and not of a strar.,:er, [though he be the 
he be not in any shape before the court ") ; party to the cause,) even if the testimony 
U. S. 1848, Bank of Utica~. Mersereau, 3 objected to was a privileged communication"). 
Barb. Ch. N. Y. 528, 596; 1880, Bacon ~. Fri&. Contra: 1880, Bacon r. Frisbie, 80 ~. Y. 
bie, 80 N. Y. 394, 400 (nor, when the client 394,401. 
obiccts. can the communication be disclosed For this general principle as applicable to all 
under instnlctions to usc it, only against a privileges, see ante, § 21!l6. 
party not the client): 1876, Bowers v. State, I 1847', Weeks v. Argent. 16 M. & W. 817, 
29 Oh. St. 542, 546 (prosecutrix in a rape case, per Parke, B. Contra: 1884, State ~'. Barrows, 
held pri\il~ged as to consultations with her 52 Conn. 323, 326. Compare the cases citl'(] 
attorney). ante, § 2196. 
, 3 Enu. Merle ti. Moore, 2 C. & P. 275 (Best, 6 1922, Ex parte Lipscomb, Tex. ,239 
C. J.; action by an assignee in bankruptcy S. W. 1101 (contempt for refusing to testify to 
against the debtor's fraudulent vendee; the a deed once drawn (or G. by respondent, G. 
banknlpt's attorney being called by the plain- being plaintiff in a suit against T. for title. lind 
tiff, it was held that the defendant could not T. summoning respcndent; where the attor-
invoke the privilege, since the bankrupt alone ney claims the privilege, "and the client as a 
could object); U. S. 1899, McCooe ~. R. Co. party to the suit also interposcs the objection, 
173 Mass. 117,53 N. E. 133 (counsel may not ... [theclientl has an ample,completp, and ade-
object (or the party, even where the client is quate remedy by appeal from erroneous rulings, 
the party in the CMf); 1920, State v. Snook, and the witness must answer the questions"). 
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§§ 2290-2329J ATTORNEY AND CLIENT § 2322 

§ 2322. Inference from Claim of Privilege; Judge to determjne Privilege. 
If a cliegt:party, f,;laims the privilege, no inference should be drawn against 
him'll,~!o the unfa'VO!-7j.!H"~I,m.tg'!!J.:Qf.:'.tg~Jiiroiiiiaflon s'ouglli) h Whatever the 
reasoning"'iii-ay' be fo'r other privileges (ante, §§ 2243, 22i2), it is plain that 
here the drawing of such an inference would virtually disclose the communi
cation, and it is this very disclosure against which the privilege protects. 

The claim of pridlege being made, the trial judge determines whether 
the facts justify the allowance of the claim.2 This follows from the general 
principle of the judicial function (post, § 2550). Its application is usually 
of no difficulty, except sometimes in determining what weight to give to the 
party's oath in answering a bill of discovery.3 

§ 2323. Protection continues, though Relation of Client and Attorney be ). 
ended. The subjective freedom of the client, which it is the purpose of the 
privilege to secure (ante, § 2291), could not be attained if the client under
stood that, when the relation ended, or even after the client's death, the 
attorney could be compelled to disclose the confidences; for there is no limit 
of time beyond which the disclosures might not be used to the detriment of 
the client or of his estate. It has therefore ne\'er been questioned, since the 
domination of the modern theory,! that the privilege continues e\'en after 
the end of the litigation or other occasion for legal addce,2 and even after the 
death of the client. It follows, also, on another aspect of the principle (post, 
§ 2324), that even urter the death of the attorney the client could not be com
pelled to disclose the communications. 

The doctrine of waiver belongs in another place (post, § 2327). 
, 

§ 2322. I Eno. 1864. Lord Chelmsford. in duce correspondence, held that th{detellnina-
Wentworth v. Lloyd. 10 H. L. C. 591. Con-. tion of the privilege was for the Court. but 
Ira: U. S. 1899. :\lcCooc v. R. Co .• 173 Mass. that the documents need not be produced for 
117.53 N. E. 133; 1909. Phillips v. Chase. 201 inspection until after the determination). 
Mass. 444. 87 N. E. 755 (following McCooe v. § 2323. 1 Under the original theory. as already 
R. Co.). noticed in §2290. the pri\ilege might be thought 

2 1895. McDonald 1>. McDonald, 142 Ind. to end voith the ending of the relation. 
55. 41 N. E. 342; 1901. Pre~s Publishing Co. 2 Enu. 1815. Cholmondeley v. Clinton, 19 

" v. Lefferts. 67 N. J. L. 172.50 Atl. 342; 1901. Vcs. Jr. 261. 268. per L. C. Eldon; 1878. Bul
People's Bank v. Brown. 50 C. C. A. 411. 112 lock v. COrry, L. R. 3 Q. B. D. 356 ("The rule 
Fed. 652 (and the witness may "by way of is. once privileged. always pri\ileged "); 1885. 
preliminary investi~ation be subjected to such Pearce v' Foster. L. R. 15 Q. B. D. 114. 118; 
interrogation as may be necessary"). U. S. 1899. Struckmeyer r. Lamb. 7[i Minn. 

• Enu. 1853. Voltmt 1>. Soyer. 13 C. B. 231 366, 77 N. W. 987; 1914. Thomas v. Herring. 
(the attom"y's statement that a document is 244 Pa. 550. 91 At!. 500 (cross-examination of 
privileged should ordinarily suffice); 1881. a party by an attorney who had formerly been 
Lyell v. Kennedy. L. R. 27 Ch. D. 1. 21 (per reiained and consulted by her in the same trans-
Cotton. L. J.; in answllrs to interrogatories of action. held to be a "iolation of the pri\ilege). 
discovery. "the Court must be satisfied, The doctrine of waireris examinP.d po~l. § 2327. 
clearly satisfied. either from admissions or For the question of professional ethics. 
from other documents. that the oath of the whether an attorney will be restrained from 
defendant by whieh he claims his protection going over to the service 01 the opponent. sec 
cannot be rea!ly available for the purpose for the follo\\ing: 1815. Earl Cholmondeley r. 
whieh he puts it forward "); U. S. 1842. Re~'- !,ord Clinton. 19 Yes. Jr. 261. and notes to 
nolds 'D. Rowley, 3 Rob. La. 201. 204 (the Sumner's edition; 1821. Beer v. Ward, 1 Jao. 
Court may refuse to accept the attorney's 77; 1821. Bricheno v. Thorp. 1 Jac. 300; 1908. 
statement); 1921. Buj.lc v. Wilson. N. M. Canons of Ethics (Proceedings of the American 
-. 196 Pac. 513 (administration of an estate; Bar Association); 1917. Cn~tigan. Cases and 
the judge having directed an attorney to pro- Other Authorities on Legal Ethics. passim. 
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§ 2324 PRIVILEGED COMMUXICATIONS (CHAP. LXXX 

7. .. From disclosure by himself or by the legal adviser II 

§ 232·L Testimony by the Client or the Attorney. The privilege being for 
the protection of the client in his subjective freedom of consultation (anie, 
§§ 2291, 2:321), it would plainly be defeated if the disclosure of the confi
dences, though not compellable from the attorney, was still obtainable from 

: the client. Accordingl~', under the modern theory,! it has never been doubted 
. that the cliellt's 0\\"11 testimony is equally privileged.2 

• That the atturney himself is prohibited, whether he is willing or not, is of 
-',;/('ourse the fundamental assumption of the modern theory.3 

§ 2325. Indirect Disclosure by the Attorney. C\l:'arly the privilege could 
not permit an e\'asion by recei\'ing the voluntary extrajudicial disclosures of 
the attorney. Supposing them to be somehow admissible in spite of the 
Hearsay rule, they would be equally a violation of the privilege with his 
voluntary disclosures on the stand. H his disclosure has taken the form of • 
handing a confidential document to a third person, the objection is equally 
forcible, and the question is not complicated with the Hearsa~' rule. On the 
other hand, the attorney must be credited with some authority for nego
tiating with the opposing party, and in the course of such Ilegotiations it 
becomes necessary to make communications and to dclivcr documents or 
copies which, apart from the rule as to compromise-admissions (ante, § 1061), 
may afterwards with propriety form the subject of proof as part of the trans
actions between the parties; indeed, to refuse to examine them would often 
be to sanction the breaking of faith with the opponent. How can these 
opposing considerations be reconciled? 

The judicial I ulings are in confusion, and no clear appreciation of the sig
nifiC'ance of the dilemma is shown. l The following distinctions may perhaps 
furnish a solution: 

§ 232~. 1 But not under the earlier theory : 
anlc, § 2290. 

: 1898. Birmingham R. & E. Co. v. Wild
mnn, 119 Aln. &17, 24 So. 548; 1877, Stnte v. 
White, 19 Knn. 445; 1856, Hemenwny v. 
Smith, 28 Vt. 701, 707; and the cases cited 
anlc, § 2319, assume this. 

3 Di~tinWliMh the question whether it is 
t>ilownble for him to testify, at the clicnt's 
request, on behalf of the clienl (ante, § 1911). 
In the Georgin Code thnt question nnd the 
pres('nt privilege nrc confusedly denlt ",-jth in 
the Marne paragrnph. 

§ 2325. 1 ETLfJland: 1833, Coek9 v. Nnsh, 6 
C. & P. 154 (n decd wns not producible. being 
in a trustee's hnnds for the ~:Ilintiff and there
fore privileged; but a copy furnished by the 
trustee to the defendant and proved correct by 
tbe trustee was admitted); 1842. Lloyd v. 
Mo~tyn, 4 Dow!. Pro N. s. 476 (the attorney 
refu~illg to produce by claim of privilege. proof 
was allowed by a l'OPY already made by the 
attoTllPY and furnished to the opponent under 

. a judge's order; semble. Parke, B., declo.red the 

same rule applicable to a copy of a document 
stolen from the attorney); 1852, Enthoven v. 
Cobb. 17 Jur. 81 (communication of a privileged 
document to another party and a solicitor, 
baving a common interest. held" not made to 
allow an unlimited communication "); IS68, 
R. v. Leverson, 11 Cox Cr. 152 (letter to the 
prosecutrix' attorney. coming sonlL'how to the 
hands of the defendant's attorney, not allowed 
to be read): 1880. R. D. Downer. 14 Cox Cr. 
486, 487 (solicitor's letter to a railway com
pany. making claim for lost articles. held not 
privileged as involving facts communicated in 
confidence); 1898, Calcraft ~. Guest, 1 Q. B. 
759 (copy of 0. privileged document obtained 
by accidental transfer of possession. admittec). 
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United Slale8: 1892. Liggett v. Glenn, 2 
C. C. A. 286. 51 Fed. 381, 4 U. S. App. 438. 
472 (the communication being a letter or other 
writing, although it mlW pass. by loss or other
wise. into a third pertlOn's or the adversary's 
hands. it cannot he used): 1899, Southern R. 
Co. ~. White. 108 Ga. 201, 33 S. E. 952 (lett('r 
to a party's attorney, handed by the latter to 
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§§ 2290-2329] ATTORNEY AND CLIE~T § 2325 

(1) Since the attornej' has implied authority from the client (ante, § lO(33) 
to make admissions and otherwise to act in all that concerns the management 
of the cause, all disclosures (oral or written) wiunfarily made to the opposing 
party or to third persons in the course of negotiations for settlement, or in the 
course of taking adverse steps in litigation (e. g. in serving notices), are receiv
able, as being made under an implied waiver of privilege, giving authority 
to disclose the confidences when necessary in the opinion of the attorney; 
unless it appears that the attorney has acted in bad faith towards the client. 

(2) All other voluntary disclosures are inadmissible, except so far as the 
special circumstances show an implied authc.rity of disclosure from the client 
over and above the general authority to conduct Jitigation. 

(3) All im:ohmtarydisclosures, in particular, through the loss or theft of doc
uments from the attornej"s possession, are not protected by the pridlege, on 
the principle (post, § 2326) that, since the law has granted secrec:' so far as its 
own process goes, it leuves to the client and attorney to take measures of caution 
sufficient to prevent the overhearing of third persons; and the risk of insufficient 
precautions is upon the client. This principle applies equally to doeuments. 

§ 2326. 'l'hird Persons Overhearing. The law provides ::.ubjeetive freedom 
for the client by assuring him of exemption from its processes of diselosure 
against himself or the attorney or their agents of communic·ation. This 
much, but not a whit more, is neeessary for the maintenance of the privilege. 
Since the means of presen'ing secrecy of communication are entirely in the 
client's hands, and since the prh'iIege is a derogation from the general testi
monial duty and should be strictly construed, it would be improper to extend 
its prohihition to third persons who obtain knowledge of the communica
tions. One who overhears the communication, whether with or without, 
the client's knowledge,! is not within the protection of the prh·ilege.2 The 
same rule ought to apply to one who surreptitiously reads or obtains possession 
of a document in original or copy (ante, § 2325). 

the opponent's attorney. excluded): 1587. 
Tays o. Carr. 37 Xan. 141, 14 Pac. 456 (letter 
from a client to the attorney. produced by a 
third person. held not ;Irivilcged): 190~. Jones 
~. Nantahala :'>1. & T. Co., 137 N. C. 237. 49 
S. E. 94 (letter sent by the attorney to a third 
person. excluded): 1888. Hicks' Estate p. 

Blanchard. 60 Vt. 673. 15 At!. 401 (aetion on a 
note; the defendant not allowed to usc a copy 
of the specificatir:ils of claim obtained from the 
plaintiff's attorlley). 

In Perry 17. State. 4 Ida. 224, 38 Pac. 65S 
(l895). where the attorney's cxc1.amation. when 
found digging up money, "That is my client's 
money." was admitted as "part of an act," 
the opinion is confused and useless. 

§ 2326. I The fallacious distinction. here 
sometimes taken. that when the third person 
is present to the client's knowledge. that person 
may disclose. but not the attorney. has been 
already noticed (anle, § 2311). 
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2 1899, Butler p. Fayer" eather. 3a C. C. A. 
625. 91 Fed. 458 (execution and contents of 
will); 1859. Cotton 0. State. 87 Ala. 76. 6 So. 
396 (conversation between the bccused and his 
attorney, in the jailer's presencl'. held not 
pri\iIeged. as to the jailer's testimony); 1894. 
Denver T. Co. r. Owens. 20 Colo. 107. 125. 
36 Pac. 848. semble: 1895. Perry r. State, 4 
Ida. 2:H. 38 Pac. 658 (third person overhear
ing); 1885. State v. Sterrett. 68 la. 76.25 N.W. 
936 (third person overhearing): 1859. Hoy 0. 

Morris. 13 Gray ~Iass. 519 (a .. more bystan
der." casually overhearing. and not an agent 
of the attorney. held not within the privilege; 
good opinion); 1895. Basye v. State. 45 Nebr. 
261. 63 N. W. 811 (third person, known to the 
client to be present); 1829. Jackson v. French. 
3 Wend. 337 (third person going \\;th the rlient); 
1874. Cary ~. Whitl', 59 N. Y. 336. 338; 1906. 
State v. Fa1sctta. 43 Wnsh. 159. 86 Pac. 168 
(policemcn o\'crhearing the convcrsation). 

• 
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8. "Except the protection be waived" 

§ 2327. Waiver in general; Volunta.ry Testimony as a Waiver. The privi
lege is designed to secure the client's confidence in the secrecy of his com
munications (anie, § 2290; hence, the privilege is not violated by receiving 
such disclosures as the e1ient by his own will permits to be made. There is 
no analog~" between a rule of conditional exclusion in the nature of privilege 
(anie, § 2196) and an absolute rule of disqualification (ante, § 4i7). Yet the 
common juxtaposition of the two dasses of rules in statutory enactments
due in part to the indiscriminate use of the term "competent," long ago 
denouneed b\" Bentham has from time to time made it necessarv for the , , 

Bench to correct this c1ementar~' misunderstanding on the part of the Bar. 
~'I"-~ In respect to the present privilege, it has alwa~'s been recognized that a 

• 
; ll'ah'er mall be made; I although only since the domination of the modern 
: theory (ante, § 2290) has it been perfectly plain that the wai\'er, like the 
/ privilege, belongs solcl~' to the client (ante, § 2321), and not to the attornc,\·.2 

-,'--" What constitutes a u'ail'Cr 1m implication! Judicial decision gives no clear 

-

answer to this question.3 In deciding it, regard must be had to the double 

§ 2327. 1 ETta. 1778, Captaiu Baillie's Trial, 
21 How. st. Tr. 1,3-11, a60. ·t08; 11:\26, ~I"r1e 
v. Moore. Ry. & :\'10. 390; U. S. !!l05, Wood 
v. Etiwanda W. Co., 147 Ca!. 22!;, 101 Puc. 512; 
1883, Passmore v. Pussmore's Estate. 50 :\Iirh. 
626. 16 ~. W. 170. In Georgia, where the 
r.ttorney is disqualified Oil hehalf of the client, 
as wcll as privilf'ged. the rlient of course 
cannot waive the disqualification: IInte, § l!Jll. 

2 In 1816, in Fenwick v. Reed. 1 :\I:criv. 114. 
12~. L. C. Eldon was undecided whether the 
attorney's £'xecutor could wah'o; but this 
doubt would not arise to-day. 

3 Some of the Codcs ('ited IInte, § 2292, lay 
down a rule. Judiciul decisions arc as follows: 

ENGLAND: 1654, Waldron v. Ward, Style 
449 (counsel in tho cause, being examined to 
prove a death, was not allowed to be examined 
by the opponent on privileged matters); 1841, 
Mackenzie v. Yeo, 2 Curt. Ecc!. 866, 876 (a 
direct examination to matters within the 
pri"i1ege is a waivcr permitting cross-examina
tion on those matters) : 

CANADA: 1868, FCll'5yth v. Charlebois, 12 
Low. Can. Jur. 2M. semble (calling the aUor
n£'y as a witness amounts to a wah'er for all 
rnatt'!rs touched on in the direct examination). 

UNITED STATES: Federal: 1888, Hunt v. 
Blackburn. 128 U. S. 464, 470, 9 Sup. 125 
(prhilege held waived by "entering upon a 
line of defence which involved what transpired 
between herself and Mr. W. [the attorney] "); 
Alabama: 1873, Rowland v. Plummer, 50 
Ala. 182. 194, semble (the client's taking 
the stand. held a waiver as to the attorney's 
testimony to those facts); 1897, Louisville 
.(; N. R. Co. It. Hill, 115 Ala. 334. 22 So. 
163 (by using the snme conversation for his 
OWl} purposes, the client was held t~ waive the 
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privilege); California: 1855, Landsberger r.. 
Uorham, 5 Cal. 450 (direct testimony held on 
the facts not to amount to a waivcr on a certain 
subject); Conneaicll{: 18104, State v. Barrows, 
52 Conn. 323. 325 (nitness' voluntar~·testimony 
to a preliminary statemeilt to her attorney. 
held not a waiver for the whole consultation) ; 
Ilall:aii: 1897. Takamori v. Kanai, 11 Haw. 1 
(malicious prosecution; ad\ice of counsel as 
furnishing probable cause; the clieDt's calling 
the counsel, held a w!lh'er); I ntiillna: 1873. 
Biglerv. Reyhcr, 43 Ind. 112 (the clicnt's taking 
the stand. held not to be a waiver, for the 
purpose either of callin;; the attorney or of 
cross-examining the clilmt); 1873, Oliver v. 
Pate, 43 Ind. 132, 142 (similar; but voluntary 
testimony to the communication is a waiver, 
permitting the attorney to be called); 1905. 
Wilson v. Ohio F. Ins. Co., 164 Ind. 462, 73 
N. E. 892 (3rtion against a surety; the 
plaintiff's attorney's testimony on the trial of 
the principal for embezzlement, held not a 
wah'er of privilege for thig trial; no authority 
riled); Iowa: 1874. Barker v. Kuhn. 38 Ia. 
392, 395 • •• emhle (like State v. White. Kan., 
infra); 1909. Kelly v. CummeDs. 143 Ia. 148. 
121 N. W. 540 (client's testimony to a trans
artion with the att{)rney is a waiver); 1912. 
State v. Hector, 158 Ia. 664, 138 N. W. 917 
(seduction; the woman having made explana
tions of her testimony before the grand jury 
and the county attorney. the latter was 
allowed to be called to contradict them); 
KnnSfl8: 1877. State v. White, 19 Kan. 445, 447 
(the cli~nt's taking the stand is not in itself n 
waiver of the privilege) ; 1878. Wilkins v. Moore, 
20 Kan. 53S. 540 (same); 1906, Re Burnette • 
7a Knn. 609,85 Pac. 547 (certain priorpubIica
tion. held a waiver); O. S. 1915, § 7223 
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elements that are predicated in every wai"er, i. e. not only the element of 
implied intention, but also the element of fairness and consistency. A privi
leged person would seldom be found to waive, if his intention not to abandon 
could alone control the situation. There is always also the objecth'e con
sideration that when his conduct touches a certain point of disclosure, fairness 
requires that his immunity shall cease, whether he intended that result or 
not. He cannot be allowed, after disclosing as much as he pleases, to "ith
hold the remainder. He may elect to withhold or to disclose, but after a 
certain point, his election must remain final. As a fair canon of decision, the 
following distinctions may be suggested: 

(1) The client's offer of his own testimony in the cause at large is not 
waiver, for the purpose either of cross-examining him to the communications 
or of calling the attorney to prove them; otherwise the privilege of con
sultation would be exercised only at the penalty of closing the client's 0\\ 

mouth on the stand. 
(2) The clienf~jJ~. of the atiornel/s te,ytill/{!lIY. in th~~aus~.J!..t1arge..is not 

a waiver so far as the attornev'sKnowreageilusbeen':i"cgui r ed'-<.'8sualh· as an 
ordin!!!"~: .. \\~!i.~.~_Ss; :011J. otller.;,.:lseJIJ:S~iijL~iver;· . fo~, -considering tllat the 
attorney ought in generaTiiotto-be used as a witness (ante, § 1911), the client 
ought to be discouraged from utilizing his attorney in double and inconsistent 
capacities, and if he has seen fit to furnish him knowledge as a witness, he 
should deny himself the right to invoke the attorney's function as an adYiser. 

(quoted ante. § 2292); Mf'.8sachlUleUs: 1869, 
Woburn t'. Henshaw, 101 Mass. 193, 200 
(" If the client sees fit to be a witness, he 
makes himself liable to full cross-cxamina
tion like any other witness"); 1874, Mont
gomery r. Pickering, 116 Mass. 227,231, 237 
(calling the attorney is not in itself a. waiver of 
the privilege; noris the c1ient's-own testimony); 
1892, Blount 11. Kimpton, 155 Mass. 378. 29 
N. E. 590 (same, on the first point); 1920, 
Com. 11. Barronian, 235 Mass. 364, 126 N. E. 
833 (perjury; cross-examination of defendant 
to a statement made an attorney; point not 
decided); Michigan: 1857, Alderman r. 
People, -1 Mich. 414, 423 (accomplice taking 
the stand for the State under promise of 
immunity waives his pri"j)ege; "he should be 
allowed no prh'j)eged communications; these 
he has \'oluntarily surrendered ") ; 1889. People 
v. Gallagher, 75 Mich. 512, 515. 42 N. W. 1063 
(an accomplice. testifying for the State. waives 
"all privilege as regards the crime in question") ; 
ltlinnesota: 1890. State 11. Tall, 43 Minn. 276, 
45 N.·W. 449 (the client's testimony to a specific 
fact is a waiver of the privilege as to the com
munication of that fact to hil attorney); 
1903, State 11. Nelson. 91 Minn. 143. 97 N. W. 
652 (whether the client's testimony given 
generally is a waiver; not decided); Mi.~
Busippi: 1888. Jones v. State. 65 Miss. 179, 
3 So. 379 (taking the stand is not in general a 
waiver; but bere an accomplice, who had 
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become State's evidence. was held to ha\'e 
waived and to be subject to cross-examination 
to his statements to counsel); New York: 
1905, People v. Patrick, 182 N. Y. 131, 74·N. E. 
8·i3 (a co-principal's voluntary testimony 
held, under the statute, "equivalent to an 
express waiver in open court" of his privilege) ; 
1909, People 11. Farmer, 194 N. Y. 251, 87 N. E. 
457 (whether the defcndant called herself B. 
where acknowledging a deed before an attor
ney; her subsequent pUblic avowal of;it, held 
a waiver); North Carolina: 1904, Jones 11. 
Nantahala M. & T. Co., 137 N. C. 237, 49 S. E. 
94 (calling the attorney as a witness is a waivcr 
as to prior inconsistent statements by,f the 
attorney); Ohio: 1860, King r. Barrett, 11 Oh. 
St. 261, 263 (Code applied; in a civil case the 
client's voluntary testimony is a waiver of the 
prh'j)ege on the same subject); 1877. Dutten
hofer v. State, 34 Oh. 91 (in a criminal case the 
accused's voluntary testimony is not a waiver; 
the Code provision not being applicable to 
criminal cases); Virginia: 1871, Chahoon v. 
Com., 21 Gratt. 822, 835 (one of three joint 
defendants, by taking the stand at the instance 
of the State and testifying to a communication 
between counsel and another defendant, held 
not to waivc the privilege by implication); 1881. 
Tate~. Tate, 75 Va. 522. 533 (the client's test i
mom', not relating to thc .. privileged matter," 

• • held not a waiver, cven where on rrOs.«-exanllnn-
tion the communications 'Were tcstifiNl to). 

\ 
• 

1 
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. (3) The client's offer of his own testimony as to specific facts about which 
he has happened to communicate with the attorney is not a waiver, for the 
same reason as in (1), su.pra,· but his offer of the attorney's testimony as to such 

··specific facts is a waiver, for the same reason as in (2), supra. 
(4) The client's offer of his own or the attorney's testimony as to a specific 

communication to the attorney is a waiver as to all other communications to 
the attorney on the same matter; for the privilege of secret consultation is 
intended only as an incidental means of defence, and not as an independent • 
means of attack, and to use it in the latter character is to abandon it in the 
former. 

(.5) The client's offer of his own or the attorney's testimony as to a part 
of any communication to the attorney is a waiver as to the whole of that 

.. "communication, on the analogy of the principle of Completeness (ante, 
" 
§ 2113). 

§ 2328. Waiver at Former Trial; Waiver by Joint Clients, Agents, Assignees .. '\ 
A waiver at one stage of a trial should be final for all further stages; 1 

and a waiver at a first trial should suffice as a waiver for a later trial,2 since 
there is no longer any reason for preserving secrecy. 

Where the consultation was had by several clients jointly, th·, 1,,'!1 iv:r should 
be joint for joint statements, and neither could waive for t;"C (1.>,·lo.:1lre of 
the other's statements; yet neither should be able to obstrud ',':C diler in 
the disclosure of the latter's own statements.3 Where the cO!' ";!:·,;·,:)Jl was 
had by an agent of the client, it is ordinarily the client alone who _,I,': waive;4 
but it has been already noticed that for certain extrajudicial !)Ul'pOSes the 
attorney himself must be regarded as authorized to waive secrecy on behalf 
of his client (ante, § 2325). Wbere the client's interest h1i., been assigned, 
it seems proper to say that the privilege is transferred to the assignee, for the 
purpose of 'Waiver, so far as the communications affect merely the realization 
of the transferred interest; but it remains with the client so far as they affect 
any liability or right remaining in him,s 

§ 2328. 1 1913. In re Whiting. no Me. 232. was counSllI for R. S.· .it tr.e trial. R. S. having 
85 Atl. 791 (guardian for insane; waiver at testified to a statemen~ " C. at the meeting, C. 
Probate Court trial; held a waiver on appellate called L. to testify to C.'s 'statc:n'lnt; but I,. 
trial); 1902. Green v. Crapo. 181 Mass. 55, 62 claimed the privilp,r.'; held, th,~i, 'L. could not 
N. E. 956 (waiver for a hearing before the testify without a Wt.!. er by-all trre(~. J. S. having 
Probate Court prevents claim of privilege on a infactmadenowa:"<r; thisseer.,d,unsound). 
hearing before a Supreme Court justice). , 1891. Bing~,·.n !', "\"alk, 128 Ind. 164, 27 

2 Accord: 1906, Elliott~. Kansas City. 198 N. E. 483 (h, '.~ ,ii, agent WaS deceased): 
Mo. 593, 96 S. W. 1023 (approving the prin- 1904. Leyner ~. L.·' . 123 Ia. 185, 98 N. W. 
ciple of Green ~. Crapo, supra. n. 1). 628 (wife as agent). 

• There are few rulings: 1848, Bank of , The· few rulings on this point d::> not take 
Utica. v. Merser(>au, 3 Barb. Ch. N. Y. 528, 596 this distinction: E1I{}. 1831, Bowman v. 
(" Where the privilege belongs to several clients. Norton, 5 C. &: P. 177 (similar facts to Merle I). 
I do not think anyone of them. or even a. Moore, § 2321. 8upra: Tindal. C. J .• would not 
majority. contrary to the expressed will of the allow the assignees, as 'lUch, to waive the 
others. can waive the privilege "); 1871, privilege on the barikTllpt's be.haIO; U. S. 
Chahoon v. Com .• 21 Gmtt . .va. 822.835 (C. J. 1838, BenjlUIlin v. Coveu'try. 19 Wend. N. Y. 
S., and R. S .• being jointly indicted for can- 353 (waiver may be by the client A. even 
lIpjraey. met for consultation with counsel; though by assignment A's i.:ntcrcRt in the cause 
each had a counsel, but C.'s was absent; L. bas passed to B; Bronson, J., disa.) . 
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-' -." "':...,..--. 
§ 2329. Waiver by a. Deceased Client's Representative. That an execu- ~ 

tor or administrator may exercise authority over all the interests of the i 
• 

estate left h.v the client, and yet may not incidentally have the right, in the / 
interest of that estate, to waive the privilege of concealing confidential com-l 

• 
munications affecting it, would seem too inconsistent to be maint~ined~ 
under any system of law. It has, indeed. seldom been maintained for th~" 
present privilege; but the denial of this waiver for another privilege, by some 
Courts (post, § 2391), demands here the more emphatic repudiation of such 
a fallacy: 

1851, Tl'RNER, V. C., in Rw/sell v. Jackson, 9 Hare 38i, 393: "In the of testa-
mental)' dispositions, the very foundation en which the rule proceeds seems to be wanting; 
and in the absence, therefore, of any illegal purpose entertained by the testator, there does 
not appear to be any ground for applying it. . . . That the pri'ldlege does not in all cases 
terminate with the death of the party, I entertain no doubt. That it belongs equally to 
parties claiming under the client as against parties elaiming adversely to him, I entertain 
as little doubt; but it does not, I think, therefore follow that it belongs to the executor as 
against the next of kin, and in such a case as the present. In the one case the question 
is whether the property belongs to the client or his estate, and the nile may well apply 
for the prott'dion of the (·Hent's interests. In the other case the question is to which of 
two parties claiming under the client the property in equity belongs, and it would seem to 
be a mere arbitrary rule to hold that it belongs to one of them, rather than to the other." 

1889, COLLINS, J., in Layman'a Will, 40 1\Iinn. 3i2, 42 N. W. 286: "There is 
an abundance of authority for sa);ng that, upon the decease of the only person who 
could, in his life-time, exer<'ise the privilege of waiver, the nile should not be so perverte'l 
by a strict adherence to it as to .ender it inconsistent with its objects, and thus bring it 
into direct conflict \\;th the reason upon which it is founded. The object oC the rule, so 
far as it relates to this class of communications, being the protection of the estate, there 
remains no reason for continuing it when the very foundation upon which it proceeds 
is wanting. The testimony called for was quite necessary in order to detel'mine the weight 
which ought to be given the witness' opinion as to the mental condition of the testator, 
and his disclosures in no way reflected upon the character or reputation of the deceased. 
The testimony when given served to protect the estate, and tended to aid in a proper 
disposition of it. The issue in the case was as to the mental soundness of a person under 
whom each litigant claimed, and, whatever the result, the interest and the estate of the 
deceased were not prejudicially affected. It is not an action in which the success of an 
adverse third party must prove detrimental to the property. Neither of these litigants 
c~n be permitted to invoke the rule respecting privileged communications for the purpo'3C 
of excluding material and important evidence of the character above described upon the 
only question involved in the dispute, namely, the sanity of the deceased." 

1900, BARKER, J., in Brooks v. Holden, liS Mass. 137, 55 N. E. 802: "To allow the 
executor or administrator of the deceased client to waive the pri,;lege, and to call the 
attorney to testify as to a privileged communication. in a suit involving the client's estate, 
no more militates against the principle of public policy involved, than to allow the client 
himself to waive the privilege. Nor does it tend to weaken the protection which the rule 
gives for the benefit of the client as an indh;dual. The executor or administrator acts 
with reference to the question of waiver as the personal represcntative of the deceased 
client, and solely in the interest of his estate." 

This view is accepted with practical unanimity. It is further generall:-· 
agreed that in testamentary contests the privilege is divisible, and may be 
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waived bv the executor, the administrator, the heir, the next of kin, or 
• 

the legatee.1 

§ 2329. Accord: t ENGLAND; 1840, Doc v. 
Hertford, 13 Jur. 63:.! (wah'er by heir and cxecu
tOn!, again~t third persons, held proper. per Eric. 
J.); 1~51, Russell v. Jackson, {) Hare 387, 392 
(in a contest, between the next of kin and 
deviseps, the privilege was held to belong to 
neither as against the other; quoted supra) ; 
1~38. Greenlaw v. King, 1 Bc:\\,. 131. 145. 
oem/)ie, per Lord Langdale, 1\1. R. (waiver by 
the executor, allowaLle). 

C.\X.\DA; Ib93, ;\lagee t'. R., 3 Exch. Can. 
304, 327 (he must disclose" all that passed at 
the time relating to such execution "); 1903. 
Stewart t'. Walker, 6 Ont. L. R. 495 (Russdl D. 

Jackson, Eng., followed, in an issue of 'dcvisa
vit vel non '). 

UNITED STATES; Federal: 1897, Grover V. 

Patten, !ti5 U. S. 394, 17 Sup. 411 (privilego 
ceases "bC'twc('n devisccp uli:1cr a ",ill," 
"Lctwcen heir:; or next of kin H); C':;i!,!,!~::licut: 
1915, Middletown Trust CO. V. Crowell. 11£1 
CODn. 290, 93 Atl. 7~5 (following Phillips v. 
Chase. 1\1ass.); Il1ino~.: 1865. Fossler D. 

Schriber, 3S Ill. 173 (the "only heir" ofthe 
client, held competent to waive the privilege; 
and e\'en if there were other heirs not parties. 
.. the Court would presume their concurrence "); 
188.5, Scott V. Harris, 113 III. 447. 454, semble 
(in n controversy between legatees and grantees 
the privilege ceases); HIll, Wilkinson V. f3er
vj~", 249 Ill. 146, 94 N. E. 50; Iou'a: 1697. 
Winters t. Winters, 102 Ia. ;;:3. 71 N. W. 184 
(an heir, devisee, or other rcp,csentative, but 
not a stranger, may waive; and hence, in a 
will cent~st, cit h.er party in intere~t may waive); 
• 1Iaine: 1907, Le Prohen's Appeal, Greenc'e 
Estate, 102 ;\1e. 455, 67 Atl. 317 (personal 
rppresentative or heir may wah-e); 1913. 
l' olyoke V. Holyoke's Estate. 110 Me. 469. 87 
Atl. 40. umble; ltlasaachusetta: 1900. Brooks 

, 
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e. Holden, 175 Mass. 137,55 N. E. 802 (repre
sentative of n deceased client may waive; 
quoted supra); HI09, Phillips v. Chase, 201 
MU8S. 444, 87 N. E. 755 (in a controversy of 
succession, where both parties claim under the 
testator, neither can claim the privilege); 
MinTLe8ota: 1889, Layman's Will, 40 Minn. 
3i2, 42 N. V,,'. 286 (the attorney who prepared 
a will. pcrlIlitted to testify as to the testator's 
sanity, in probate proceedings; quoted supra) ; 
Mis8ouri: 1903, Ex pllrte Gfeller. 178 :\10. 
248, 7i S. W. 552 (privilege allowed to be 
waived by the executor, here seeking dis· 
CO\'eljl against the attorney; following the 
analogy of Thompson v. Ish, 1\-10., cited posl, 
§ 2391. as to physician's privilege); Nebra:Jka: 
1907, Parker V. Parker. 78 Nebr. 535, 111 
N. W. 119 (proponent allowed to waive the 
privilege); Virginia: 1919. HURO v. Clark, 125 
Va. 126, 99 S. E. 521 (issue as to the contents 
of a later will, revoking a prior one, but itself 
later destroyed; the drafting attorneys, one of 
them being an attesting 'I'titnl'ss, allowed to 
testify, the privilege not being applicable as 
between heir and devisee). 

Conlra: 1885, Westover v. Ins. Co .• 99 N. Y. 
56, 59, 1 N. E. 104 (neither an (;xecutor, nor 
anyone else, may waive the privilege after tho 
party's death; said obiler); 1920, Swetland 
e. :\Iiles, Oh. ,130 N. E. 22 (whether a 
document was the will of T.; testimony of an 
attorney, who had been consulted by T. about 
the document, offered by proponents, held in
admissible on the ground that the representa
th'es could not waive thc privilege; unsound). 

Undecided: W06, Brown v. Brown, 77 Nebr . 
125. lOS N. W. 180. 

Compare the testamentary cast's decided on 
other grounds. anle, §§ 2314, 2315, and the 
Codes quoted anle, § 2292. 

• 
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§§ 2332-2341J BOOK I, PART III, TITLE II, SUB-TITLE III § 2332 

TOPIC B (continued): PRIVILEGED COl\Il\IUNICATIOXS 

SUB-TOPIC III: CO~B!uNICATIONS BETWEEN HUSBAND AND WIFE 

CRAPTER LxxxI. 

1. In general 
§ 2332. Policy of the Privilege. 
§ 23:33. History of the Privilege. 
§ 23:34. Marital Disqualification and 

Anti-Marital Privilege, distinguished; Stat
utQrv Ennctments. -
2. Scope of the Testimony Privileged 

§ 2336. Knowledge obtained in Cor.fi
dence, Express or Implied. 

§ 2337. Communications, not Acts. 
§ 2338. Exceptions and Distinctions. 

3. Persons Prohibited and Entitled 
§ 2339. Third Persons Overhearing; 

Documents ohtained by Third Persons. 
§ 23·m. Who may Claim the Privilege; 

Waiver. 

4. Cessation of the Privilege 
§ 2341. Death; Divorce; Separation; 

Invalid Marriage. 

1. In general 

§ 2332. Policy of the Privilege. The pollc~r which should lie at the founda
tion of everr rule of privileged communications (ante, § 2285) is amply satis
fied in the present prh·ilege. The communications originate in confidence; 
the confidence is essential to the relation; the relation is a proper object of 
encouragement b~' the law; and the injury that would inure to it by disclo
sure is probably greater than the benefit that would result)n the judicial in
vestigation of truth. There seems therefore to be no reason for objecting to 
the recognition of the present prh'ilege: 

1853, CommislJionerlJ on Common lAw i'rorcdure, Second Report, 13: "The question how 
far communications of married persons' inter sc' should be matter of testimony in courts of 
justice stands on a very different ground [from that of compelling one to testify to facts 
against the other]. So much of the happiness of human life may fairly be said to depend 
on the inviolability of domestic confidence that the alal'lIl and unhappiness occasioned to 
society by invading its sanctity and compelling the public disclosures of confidential COln

munications between husband and \\ife would be far a greater e\-il than the disadvantage 
which may occasionally arise from the loss of light which such revelations might throw on 
questions in dispute. . . . [Hence,] all communications betwcen them should be held to 
be privileged." 

1871, FREE~I."'~, J., in StJJ.te v. McAuley, 4 Heisk. 42·1, 432: "If this could be permitted, 
it would tend to destroy that bond of mutual confidence and unquestioning trust that is 
essential to the peace and happiness of the most sacred of all domestic relations. Xo 
man would be \'illing to have his \\ife called on in a court of justice to detail the facts of 
which she gains a knowledge by reason of the fact that she is the companion of his privacy 
lind has unlimited freedom of IIccess to all the occurrences that transpire in his home and 
around the fireside." 

1898, 'fAYLOIt, C. J., in Mercer v. Slate, 40 Fla. 216, 24 So. 154: "Society has a deeply~ 
rooted interest in the preservation of the peace of families, and in the maintenance of the 
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~ll!~red institution of marriage; and its strongest safeguara is to preserve with jealous <'are 
any violation of those hallowed confidences inherent in, and inseparable from, the marital 
~tatus. Therefore the law places the ban of its prohibition upon any breach of the confi
denre betv .. een hushand and \,;fe, by declaring all confidential communications between 
them to he incompetent matter for either of them to expose as '\\;tnesses. The reason of 
the old rule for rendering interested '\\;tncsscs incompetent to testify at all in an)' case to 
which they were partie~ was because their interest was supposed to be such a strong intocn
ti\'e to perjury, and, where husband or wife was interested in a cause, both of them were 
excluded as inl'Otnpetcnt \\;tnesses for any purpose, because of their unity of interest; 
they. in the eye of the law. heing regarded as one person, and whenever either was inter
ested both were considered to he equally interested; and the incentive to perjury from 
such inten>~t was considered to hE; as stron~ly operative upon the one as upon the other. 
But the reason of the rule for exclur!ing the confidences hetween husband and \\;fe as 
inP.Ompctcnt matter to ill' (!eposcr! hy either of them, though they may be competent 
witnesses to testify to other fart.~, is fmlll'! to rest in that public polil'Y that sceks to 
preserve inviolate the peare, gOO(! order. and limitless confirlenre between the heads of 
the family circle so necessary to every well-ordered ch;lized society." 

§ 2~~n. History of the Privilege. The privilege for communications between 
husband and wife is apparently, in time of origin, the second of such prtvi
Irges to be enforecd at eommon law, and yet the last to be definitely recognized 
and distinguished. I n the second half of the 1000s an instance of its appli
cation is found; 1 and yet the explicit statement of the privilege, as a distinct 
one from any other rule. did not come ill Engiand until the statutory reforms 
of the Common Law Procedure :\('t, just as the second half of the 18005 was 
beginning.2 The expianation of the paradox is that until that time the present 
pri\'ilege for communications between husband and wife had not been plainlj" 
separated from the other pridlege of husband or wife not to tcstif:.· to any 
facts against the other. This latter pridlegc was fully established by the end 
of the ](jOOs ((lnte, § 2227). But among the vari,ms reasons a(h'anced for its 
support was the polic:.· of protecting domestic confidence by prohibiting their 
mutual disclosures (ante, § 2228). In other words, the true policy of the 
present privilege was perceh'ed, and ~'et it was not enforced in the shape of 
any rule distinct from the old-established privilege of each not to testify 
against the other as Ii party or interested in the suit. That the two are dis
tinct is plain; for the pridlege not to testify against the other is broader in 
the respect that it exe!udes testimony to any a<h'erse facts even though they 
have been learned wh 0 II:.' apart from marital confidence. and is narrower in 
the respect that it applies onl:.· to testimony a(h'erRc in h!; tenor and adverse 
to a party to the cause or to one in an equh'alent position. 

Xevertheless, the privilege against adverse testimony remained for a long 
time alone in its recognition: and not unnaturally, for two reasons. In the 
first place. in the great majority of instances in which it was desired to make 

§ 2333. 1 1684, Lady Ivy's Trial. W How. r. Crofts, 18 Q. B. 367, 374, believed that" as 
5t. Tr. 555, 628 (a hushand's oath to the wife's no protection WI\lI given to conjugal confidence 
request to him to commit forgery, uot admit- iu rl'spect of the wives of witnesse6 1I0t parties," 
tf'd against her as witlleSlS). the rule must be regarded 118 .. not yet cstIJ.J:-

, As lat~ 1\8 1852, Mr. J. ErIe, in Stapleton lisbed." 
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a wife reveal her husband's communications, he was an adverse party, and 
his long-established privilege against her adverse testimony served equally to 
protect him against that sort of her ad\'erse testimony as against any other. 
In the second place, the other instances where it might be desired that she 
should reveal his communications would ordinarilv be those in which he • 
himself desired her testimony in his behalf, and this was of course prevented 
by her disqualification (ante, § 600). Thus there remained only one situa
tion, and that the least common one, in which the two existing rules of dis
qua.lification and privilege did not alread~' suffice to dispose of the evidence, 
namely, the situation in which the husband was not a party but an indifferent 
person and yet his communications to his wife were material to the cause and 
were offered to be proved by her. In view of the rarity of this situation under 
the system of married women's disabilities then prevailing, it is not to be 
wondered that at common law the question was not forced upon the con
sideration of the judges, and that the recognition of the present privilege as 
a rule indepelldcnt of any other was so belated. 

Not until the marital disqualification and the marital privilege against 
adverse testimon~' w{'re proposed to be abolished or modified did the existence 
of this third asp<'ct of the subject begin to be perceived.3 Accordingly, when 
the legislators in the mrious jurisdictions took the first steps, in the period 
from 1840 to 1870, to reform the other two rules, b~' abolishing or restricting 
the disqualification and the other privilege, they imariably preserved by 
express enactment the present prh'ilege for communications. So this 
pri\'ilege, before thcn existing rather in principle than in rule, practically 
begins its existence and is defined in its terms by the legislation of that 
period. 

§ 2334. Marital Disqualification and Anti-Marital Privilege, distinguished; - ~-
Statutory Enactments, (1) That the di,yqualificatiun of husband and ,;vife to 
testify the one on the other's behalf (mite, §§ 6()O-{j20) is distinct !rom the 
privilege of either against the othei"s disclosure of communications ought to 
be plain enough. The judicial confusion of them is ne\'erthdess frequent; 
and the occasional legislative commingling of them in the same sentence of 
the same enactment has given rise to much of this confusion. Perhaps the 
commonest error is to ignore the husband's right to u'aite the privilege (post, 
§ 2J40), i. e. when he offers the wife to prove his communications to her, the 
erroneous tendency is to treat the disclosure as absolutely prohibited in spite 
of his consent. A disqualification, ofcourse,--cannot bP-wah·ed.;. b!lJ it is of 
the essence of this privilege (as __ ~Ley(!r.y.priyilege2Jhat it may be; and yet 
the communications, \\~en-offcred by the privilege(rpersoiY;-a:re--even yet 
repeatedly excluded, in apparent ignorance of the distinction. Another 
practical difference is that the disqualification affects only a party's or 
interested person's husband or wife (ante, § 60i), while the privilege is 
equally valid for the communications of a husband or wife not a party nor 

• Compare Mr. J. ErIe's remark. aupra. 
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interesterJ.l StiJI another difference is that the disqualification may cease 
upon the death or divorce of the husband or wife (ante, § 610), while the pres
ent privilege cannot (post, § 2341). 

(2) The distinction between the present privi~g~ for communications. and 
the rivilege against arLt'.f..T:Se mQr~tal.(e.9timony in general (ante, §§ 222i-2245) 
has a rea y b~en noticed in dealing with the history of the rules (ante, § 2333). 
One of the practical differences between them is that the former applies only 
where the te:;timony is adverse, i. e. where the other spouse is either a party 
or in an equivalent position (ante, § 2234), while the l.atter ma~' be invoked 
by any spouse however indifferent to the cause.2 Another difference is that 
the former may cease with the death or divorce of the spouse against whom 
the testimony may be offered (ante, § 223i), while the latter is perpetual 
(post, § 2:341). Another and still more important difference is that the 
former prohibits the spouse's adverse testimony regardless of the source of 
knowledge, while the latter covers oniy knowledge obtained through the confi
dence of the marriage relation.3 The two privileges have practically nothing 
in common, either in policy or in rule; and their complete separation needs 
repeated emphasis before the possibility of confusion can be cleared away. 

(3) The statutory prot·isiolu, dealing with the present privilege are com
monly united in the same enactment with the marital disqualification and the 
other marital privilege, and their interpretation cannot be always accurately 
made without comparing the entire enactment.4 The ensuing examination 
of the present privilege is made with reference to these statutes.s In a few 
instances the phrasing of the local statute is peculiar and determining; but 
certain types of enactment are common to many jurisdictions, and in only 
one or two respects do the different types represent any substantial difference 

'-- of policy or rule. 

§ 2334. I 1920, Dalton 11. People, 68 Colo. last proviso in § 877 merely Qualifies the pre-
44, 189 Pac. 37 (cited more fully post, § 2a40, c~ding section, and applies only to spouses who 
n. III); 187S, Winchester F. Ins. Co. v. F'lster, are parties. seems unsound); 1897, People v. 
90 Ill. 121. 125: 1904, Howard v. CC~I .• 118 Ky. Warner, 117 Cal. 637, 49 Pac. 841 (privilege 
1, 80 S. W. 211, 81 S. W. 704 (husballd a applies to criminal ca~es); 1916, Williams v. 
witness only). Betts, 11 Del. Ch. 128, 98 At!. 371 (St. l!}07, 

Contra (but the words of the extraordinary now Rev. C. 1915, § 421(i, making husband 
Illinois statute permit of this rulip-g): 18i1. and wife competent to testify for or agp.ir.,~ 
Galbraith v. McLain, 84 Ill. 379. 383. each other, doell not abolish the privilege for 

2 1873, Moore t'. Wingate, 5a Mo. 30S, 409; communications; careful opinion by Cu:tis, 
1878, Willis v. Gammill, 67 Mo. 730, 731. Ch.); 1010, Schreffler v. Chase, 245 Ill. 395, 

~ Taylor, C. J., in Mercer v. State, Fla.. 92 N. E. 272 (Hev. St. 1873, c. 51, § 5, leaves 
partly quoted ante, § 2332; 1905, Marshall v. the common-law rule untouched except so far as 
Marshall, 71 Kan. 313, 80 Pac. 629 (removal of exceptions arc expres.qly enumerated); 1900, 
general marital disability for or against the Hyde v. Gannett, 175 Mass. 177, 55 N. E. 991 
other docs not affect the privilege for com- (privilege still obtains in offering evidence under 
munieations). St. 1896, c. 445, quoted ante, § 1576, admitting 

4 The statutes have therelore been collected certain hearsay evidence); 1916, McCormick 
in one place (ante, § 488). ~. State, 135 Tenn. 218, 186 S. W. 95 (St. 1915, 

S In the following cases, sundr), interpre- c. 161, abolishing the privilege of spouses not 
tntions are made of ~he effect of the local to testily or be testified against in criminal 
statutes: 1807, Hopkins v. Grimshaw, 165 U. S. eaSt'S, held not to permit the spouse to testily 
342, 17 Sup. 401 (the privilege is not abol- to confidential communications falling under 
ished by the statute; yet the dictum that the the present privilege). 
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2. Scope or the Testimony Privileged 

§ 2336. Knowledge obtained in Confidence, Express or Implied. The 
es~er;::«_Qf ,the privilege i~.~o_protecLco.nful~!Ices only. This is inevita1:>1y 
:eqliired by the'ver.v--nature of this class of prh'ileges (ante, § 2285). The 
purpose is to insure subjectively the free and unrestrained secrecy of commu
nication, divested of any apprehension of compulsory disclosure; and if 
the communication is not intended to be a secret one, the privilege liaS no 
application to it. The chief question must be, for the present prh'iI ege, 
merely whether confidence or secreey is to be presumed to hal'e been intended, 
in all marital communications, until the contrary appears, or whether the 
burden of showing the intention of secrecy should be upon the person claiming 
the privilege. 

It would seem proper to hold that all marital communications are by 
implication confidential, and that the contrary intention must be made to 
appear by the circumstances of any given instance. Looking at the habits of 
married persons and the infrequency of express injunctions of secrecy, this 
implication of confidence seems more consonant with the facts of life. Such 
is practically the general judicial attitude, in spite of apparent differences of 
phrasing: 

1830, C.-\RR, J" in Robin v. King, 2 Leigh 140, 144: "Suppose it proved that the 
declarations wele so made [in the family's presenecl and no secrecy enjoined; would it 
follow that the husband wished or expected they should be divulged? Are we to say that 
every word spoken in the thoughtless, careless confidenec of the domestic circle is for 
public disclosure unless S<.'Crecy be enjoined? Is not the converse of this proposition true? 
And would it not have a most mischievous effect, would it not seriously break in upon 
that confidenec which is the chaml of domestic life, if men should from our decisions have 
cause to fear that after they were in their graves their reputation might be injured and 
their children ruined by the declarations they had made in the bosoms of their families? 
This freedom from restraint or apprehension in the intercourse of one's own fireside seems 
to me so necessary to the quiet and repose of society that I am fearful of trenching upon 
it in the slightest degree." 

1833, DANIEL, J., in Hester v. Hester, 4 De\'. 228, 230: "The sanctity of such [confi
dential] communications will be protected. Persons conneeted by marriage tie have, as 
was said at the bar, the right to think alottd in the presenec of each other, But the 
question remains, what communications are to be deemed confidential? Kot those, we 
think, which are made to the \\ife to be by her communicated to others; nor those which 
the husband makes to the ",;fe as to a matter of fact upon which a thing is to operate after 
his death, when it must be the \\;~h "f the husband that the operation should be aeeording 
to the truth of the fact as establi~hl'd by his declaration, Suppose a husband to diselose 
to his wife that he has given to one ot their children a horse, can she not after his death 
prove that as against the executor? . . . The same reason equally applies when trom the 
subject of the conversation it is obvious he did not ",;sh it conecaled, but on the contrary 
must have desired to make it known, and through her, if he found no other means of 
doing so." 

1872, SARGE~'T, J., in Clements v. ltfar.~ton, 52 N. H. 31, 38 (aIlO\\;ng the \\;fe to testify 
to the expenditures made by her for her husband on account of the defemlant's intestate 
and to conversations in her presenec between the latter and the husband): "This \;olation 
of marital confidenec must be something confided by one to the other simply and specially 
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as husband or wife, and not what would be communicated to any ,-·ther person under 
the same circumstances. In this case the wife acted as the husband's agent and kept 
his money and knew how it was expended; hut all the communications made to her were 
made to her as such agent, just as he would have made the same communications to any 
other agent doing the same business. There was no confidential communication between 
them as husband and wife, but simply the ordinary communications between principal and 
agent; and the communications would be no more (.'Onfidential than those between any 
other principal and agent. . . . Allo\\ing the wife to testify for or against her husband, 
in any case where a stranger would have been a competent witness, seems to be the rule 
now; and, in that view of the case, nothing should be excluded except something that is 
strictly confidential, and not only so but commlillicated in strict marital confidence." 

ISiS, GUEE:'<, President, in While V. Perry, 14 W. Va. 66, SO: "Where there is not even 
a seeming confidence, when the act done or declaration made by the husband, so far from 
being private or confidential, is designedly public at the time, and from its nature must 
have bccn intended to be afterwards public, there is no interest of the marriage relation 
or of society which in th!! absence of all interest of the husband or ",iCe requires the latter 
to be precluded from testifying between other partics to such act or declaration not 
affecting the character or person of her husband." 

1905, BISHOP, J., in Sexton V. Sexton, 129 Ia. 4Si, 105 N. W. 314: "We come, then, 
to the question, what is meant by the expression 'any communication' as used in the 
statute? As we have seen, the privilege is bottomed upon considerntions of public policy. 
Accordingly it would seem that, whatever the f01')11 of expression adopted, no m:Jre is 
required than that the confidences inherent in the marital relation, or incident thereto, 
should be fully protected. Says :\ir. Wigmore, in his recent work on Evidence (§ 2336): 
'The essence of the privilege is to protect confidences only.' And this must be true, 
because there can be no rcason arising out of public policy, or otherl\ise, requiring that 
every \~'ord spoken between husband and ",ife shall be privileged, irrespective of the 
presence in which spoken or the subject or occasion thereof. And, "ithin our ohservation, 
no Court has ever gone so far as to so hold. The spirit of the rule as enforced at common 
law, and, \,ithin our understanding, the meaning to be gathere-.l from the statute, is that 
the privilege shall be construed to embrace only the knowledge which the husband or 
"ife obtains from the other, which, but for the marriage relation and the confi,ience grow
ing out of it, would not have been communicated, or which is of such nature or character 
as that, to repcat the same, would tend to unduly embarrass or disturb the parties in their 
marital relations. It is the marital communicntion, then, that is sought to be protected. 
. . . Thus it cannot be that words spoken by husband to wife, or vice versa, in the prcsence 
and hearing of one or more third persons, and hence in the very nature of things not to he 
construed as in any marital sense private or confidential, must be held \,ithin the protection 
of the privilege, although clearly \\ithin the letter of the statute .... So, too, it cannot 
be that the rule of privilege must be held to e:l.1:cnd so far as to exclude all communications 
hetween husband and "ife having reference to busincss relations existing either as between 
them directly, or as betwecn them . one or both and others. Certainly as to business 
relations existing between husband and ",ife directly, there can be no adverse consideration 
of public policy. Quite to the contrary, public policy, as reflected by statute and by our 
decisions, permits of such relations to the fullest extent. And it would be shocking to say 
that a contract thus made, or rights or liabilities thus accruing, could not be enforced 
because, forsooth, a communication between the parties having relation thereto, and 
essential to proof, was privileged. . • . I 

"What has been said foregoing \\ill be sufficient to make clear the reasons for our 
conclusion that the statute was intended to protect only marital communications. . .• 
It may be confessed that what nre marital communications cannot be answered according 
to any fixed rule. The varying circumstances of married life are such that the question 
mllst he made to depend for its answer UTrlln the peculiar circumstances of the case out 
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of which it arises. Perhaps no better guide for general observance can be found than to 
say that impliedly all communications between hU3uand and \\;Ce are confidential in 
character, and hence privileged, and that the party asserting the contrary in any given 
instance must satisfy the Court by the circumstances of the case that grounds for exclusion 
do not exist." 

The circumstances which will negative this implication of secrecy must of \ 
course vary with the particular case. I Commonly, the presence of a third 

§ 2336. 1 The fl)llowing citations include 
those rulings which con~true the statutes 
e;;;:pressly making a requirement oC confi
dentiality, as well as those which apply the 
principle oC confidentiality to mrious situa
tions; the text of statutes is gi\'en ante, § ,ISS: 
Pederal: 1839, Stcin v. Bowman, 13 Pet. 209, 
221 (a husband's admissions to the wiCe that 
he had committed perjury, excluded); Ala
bama: ISH, Sumner r. Cooke, 51 Ala. 521 
(" the line of separation . . . is incapable of 
expression definite enough for a rule "); 1881, 
Gordon •. Tweedy, 71 Ala. 202, 210 (certain 
deed-transactions, allowed to be disclosed); 
1885, Owen 11. State, 78 Ala. 425. 432 (" any 
transaction or communication between hus
band and ",-ife which docs not on its face appear 
to have been intended to be publie or to become 
50." is privileged); 1906. Caldwell 11. State, 
146 Ala. 141. 41 So. -173 (letters not .. of Il 

pri\'ate or confidential nature," admitted); 
ArkansfUl: 1874, Sph'ey v. Platlm, 29 Ark. 603, 
607 (a wife's testimony to sundry transactions 
by the husband with third parties. admitted) : 
1884. Nolen v. Harden. 43 Ark. 307. 315 (n 
wife admitted to testify to the dc1h'ery by her 
husband of a bag of gold to a bailee and the 
bailee's delivery to her): 1905, Hannaford v. 
Dowdle. 75 Ark. 127, 86 S. W. 818 (husband 
testilJ,ing to business transactions "itb his 
wife; allowed); 1005, Hight v. Klingensmith, 
75 Ark. 218, 87 S. W. 138 (wife's declarations 
in a third person's presence, admitted); 
Conneclicut: 1888, Spitz's Appeal, 56 Conn. 
184, 187, 14 At!. 776 (promises made by the 
husband on borrowing money from the wife, 
held "no more pri \'ileged than a promissory 
note would have been ") ; 
Del"ware: 1!1l6. WilliamlH. Betts. 11 Del. Ch. 
128, 98 Atl. 3il (agreement for s:110 of land; 
plaintiff wife not allowed to testify to com
munications to husband) ; 
Illinois: 1871. Reeves v. Herr. 59 Ill. 81. 85 
(the privilege is not confined to "Bubjects 
which are ('onfidcntial in their nature"; but 
includes "lIny matter which came to her 
knowledge in consequence of the family rela
tion"; here, an admission by the opponent in 
conversation with the husband); 1908, Don
mill r. Donnan, 236 Ill. 341, 86 ~. E. !!79 
(will-contest; the widow's testimony to the 
testator's conversations with one of the heirs, 
excluded. under an express statutory clause; 
unsound at common law): 1912, Weigand 11. 
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Ruts' bke. 253 Ill. !!60. 97 X. E. 641 (husband 
not allowed to testify to statements by his 
wife, in an action by his son to set aside the 
wife's deed to a sister); 1912. [Stephens r. 
Collison. 256 Ill. 238, 99 !'. E. 914 (excludinK 
statements made by the ~ire to third persons 
in the presence of her husband; applying the 
anomalous rule of the Illinois statute, c. 51, 
§ 5): 1915, Mahlstedt v. Ideal Lighting Co .• 
!!71 m. 154. 110 N. E. 795 (death of M. by the 
explosion of a gasoline machine bought from 
the defendant; B. was salesman of the defend
ant; to prove the deceased's contributory 
negligence. the defendant called ~rrs. H. to 
show that at the deceased's house. in the 
presence of herself and another person. B. had 
gh'en the deceased a warning liS to the proper 
usc of the machine; held inadmissible, under 
Rev. St. 1874. c. 51, § 5, notwithstanding the 
presence of other persons); 
Indiana: 1872. Mcrccr r. Patterson. 41 Ind. 
440, 444 (the husband's statements to a third 
person in the ",-iCc's prescnce, not prh'i!eged) ; 
1873. Griffin r. Smith. 45 Ind. 366 (same); 
1876. Denbo 1'. Wright. 53 Ind. !!!!6 (same); 
1878, FIO\'d 11. Miller. 61 Ind. 224, 235 • 
(same); 1881. Smith v. Smith, 77 Ind. 80,8!! (the 
husband's intoxication, not within the privi
lege); 1882, Schmied r. Frank, 86 Ind. !!50, !!57 
(statements made bctw('cn them in regard to a 
purchase by one as agent, not prh-ileged; 
"the authority givcn by the wife to the hus
band to transllct her husiness is not confidcntial 
nor intended to be private; ... it is intended 
to be known. and would be worthless unless 
known") ; 1883, Scdg\,ick I'. Tucker, 90 Ind. 271. 
281 (wife's testimony to agreements with the 
husband as to vrr.>perty int{'rests. admitted); 
18S6, Deitman v. Hopkins, 109 Ind. 177.9 N. E. 
720 (prh'ilege not applied to the wife's testi
mony to the husband's agreement to convey 
land to her); 1887. Stanley 1'. Stanley, 112 Ind. 
H3. 13 !'. E. 261 (a wife allowed to testify to 
the husband's intoxication. not heir.:; under 
the circumstances a confidential fact); 1897. 
Reynolds v. State. 147 Ind. 3, 46 N. E. 31 
(the prh'i!ege not applied to statements made 
in a third person's presence, after a robbery, 
as to the identity oC un assailant); 1919, 
Kraeger 11. Kraeger, Ind. App. ,125 
~. E. 484 (alienation of affections; husband's 
declarations to his wife, e\'idencing loss of 
affection. held admissible. the pri\'i!egc being 
limited to confidential communications); 
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persoll within hearing will negative a marital confidence; so, too, the in
. tcnded tran8mission of the communication to a third person. But fixed rules 

are scarcely possible. 

1922, Kreager r. Kreager, Ind. ,135 to exclude only such communications 8l! would 
:-;. E. 660 (alienation of husband's affections; naturally grow out of the marriage relation "); 
the plaintiff's testimony to hcr husband's 1914, Hostetter t'. Green, ISU Ky. 611,167 S.W. 
recitals to her of his doings with the defendant 919 (coll\'ersation between the husband and 
and of defendant's remarks to him about the wife's father, at whirh the wife was present, 
plaintiff, held a violation of the prh'ilege, held not privileged, under ('iv. C. § 606); 
under Burns' Stat~. 1914, § 5~O); 1916, McLain r. Com., 171 Ky. 3n, 188 S. W. 
Iou'a: ISS;!, State v. :\liddlcham, 6210.. 150, 377 (certain testimony not shown to hll\'e 
17 :-;. W. ·1-16 (exclamations to others in the originated in marital confidences; not decided) ; 
dr-fpndant's presence, as to the defendant's J,fai,le: 1S59, \Valker v. Sanbof!l, 46 Me. 470, 
lIIurder of his s(ppson, IIdmitted, as not made 473 (the privilege docs not cover an agreement 
to the d"fendant); ISH7. Allbright v. Hannah, between the husband and a th:rd person made 
lOa la. 9S, 72 :-;. W. 421 (conversation hetween in the wife's presence); 1920, Burrill v. Giles, 
the wife and her father. in the hushand's 119 Me. Ill, 109 At!. 390 (widow allowed to 
prpsencc. admitted); 1901, Hertri,h r. Hert- testify to non-con'idential communications): 
rich, 114 Ia. 643, S7 N. W. 68!) (the statuto .lfu.ssachlUietl8: 1861, Dexter v. Booth, 2 All. 
excludes "any" communication); Wri~ht v. 559 (" private conversations," held to include 
Wright. 114 Ia. 74S, >;7 :-.;. \\'. 709 (eom- the husband's ratification, in private, of a pur-
munications "explanatory of transactions," chase made by ,,;fe); 1866, Bliss v. Franklin, 
held admissihle); 1905, Sexton v. Sexton, 129 13 All. 2014 (the privilege applied to commuri-
Ia. 4S1, 105 N. W. 315 (alienation of husband's cations by the wife as agent, showing good 
affections; the wifc IIllowed to testify to acts faith in the husband's prosecution ofthe def('nd
and cOIl\'ersation'~ of the husband exhibiting ant); 1873, Jacobs r. Hesler, 113 Mass. 157, 
his former affection and his s'lbsequent loss 160 (conversation in the presence of their 
there"f; quoted supra; the broad statements young children not paying any attention, held 
of Hprtrich r. Hertrich, .!upra. are quulified) ; "private"}; 1874, Raynes v. Bennett, 114 
1906, Hardwick v. Hardwick. 130 la. 2aO, 106 :\lass. 42·t, 427 (similar to Dexter v. Booth, 
N. W. 63!) (loss of consortium; Sexton v. supra); 187S, Drew v. Tarbell, 117 Mass. 90 
Sexton followed): (similar); 1876, Brown To. Wood, 121 Mass. 137 
/(UlUJa8: 1893, Chicago K. &: N. R. Co. t'. (conversation promising to repay money 
Ellis, 52 Kan. 41, 47, 33 Pac. 478 (agreement borrowl'd, excluded): 1881, Fay r. Guynon, 
of COll\'p,yance between husband and wife, 131 Mass. 31, 33 (conversation in the presence 
e .. cluded); 1899, Eagon to. Eagon, 60 Kan. of the ,,;fe's sister, who heard a part, admitted) : 
6V7, 57 Pac. !)·t2 (communications are privi- 1887, Com. v. Jardine, 143 Mass. S67, 10 N. E. 
leged, even though not confidential): 1920, 250 (exclamations of pain made in the wife's 
Tucker v. Finch, 106 Kan. 419, iS8 Pac. 235 presence, admitted); 1887. Com. ~. Hayes, 145 
(durpss of \\;fe Iw hushand in signing a deed; Mass. 289, 293, 14 N. E. 151 (a wife's instruc-
statement of husband to wife at the time, tions to the husblmd as agent, excluded); 
whether privileged. not decided); 1890, Com. v. Cl!'ury, 152 Mass. 491, 25 N. E. 
/(entucky: 1841, l\1cGuire r. Maloney, 1 B. 834 (a husband's prohibition to the wife to sell 
:\lonr. 224 (the wifc's t"stimony to the execu- liquor~, excluded); 1891, Lyon v. Prouty, 154 
tion of an instrulllent \\;th attesting witnesses, l\lass. 489, 28 N. E. 908 (the privile~e not ap-
admitted; the transaction heing "designedly plied to the husband's communication to his 
pu blic at the timl', and fron. its npture must wife in the presence of a daughter fourteen 
have heen intcnd .. d to be aftl'rwards public ") : years old, who wa.~ not shown to have heard it) ; 
1899. Hilb"rt v. Com., Ky. ,51 S. W. 817 1900, Fuller v. Fuller, 177. Mass. 184, 58 :-;. E. 
(dying declaration to the spouse, admissible); 588 (the privilege applied to an ordinary pri-
190:3, Arnl'tt v. Com., 114 Ky. 59:3, 71 il. W. vate conversation); 1921, Freeman v. Frl'e-

• 

635 (a husband's dying dedamtion to his wife man, Mass. ,130 N. E. 220 (conversation 
may be proved by her, n.s not being cnnfidl'ntiai, in the prescnce of young daughters; trial 
under Ch·. C. § 606); 1905, Shepherd v. Com., judge decides whether they were old enough 
119 Ky. 931. 85 S. W. 191 (murder; the wife's .. to pay attention and to' understand ") ; 
communication to the dc!endant of threats by Michigan: 1874, Herrick~. Odell, 29 Mich. 47. 
the deceased, admitted: but the opinion lacks 49 (the privilege docs not cover admissions by 
appreciation of the proper reasoning); 1905, the husband to 11 third person, in the wife's 
Bright v. COlli., 120 Ky. 298, 86 S. W. 527 presence}; 1884, Hunt v. Eaton, 55 Mich. 362, 
(Arnett t'. Com., 81lpra. followed); 1908, 366,21 N. W. 429 (the privilege docs not cover 
Leueht v. Leucht. 129 Ky. 700, 112 S. W. 845 contracts between them as to separate prop
(" although the word 'confidential' was not erty, when the parties are competent in that 
used [in the Codel, it was evidently the purpose class of litigation); 1896, Hagerman v. Wigent • 
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In many jurisdictions this fundamental element of confidence is not ex
pressly named in the statutory enactment; it privileges "any communica-
lOS :-'Iich. 192. 65 ~. \\T. 756 (delivery 01 8 of her situation aa a wife," admi3sible); 1859. 
mortgage by a wife to her husband. with in- Aiken v. Gale, :>7 N. H. 494, 500 (knowledge 
:;tructions to:delh'er it to the plaintiff after her acquired" through confidential communica-
death. admitted. because involving" an expec- tions from her husband, " inadmissible); 
tation on her part that the communication 1872. Clements r. Marston. 52 N. H. 31. 38 
would be disclosed ") ; .1897. :l1cKenzie v. Lau- (quoted 8upra) : 
tenschlager. 113 Mich. 171. 7l N. W. 489 .Vewh:r~'-Y: 1876. \\·ovdv. C'l;et .. ovd, 27 N.'J, 
(alienation of the wife's affections: testimony L. 311 (husband and \\;fe as trustees; their 
hy the hu~band exduded); 1903. Chaddock II. communications respecting the trust property. 
Chaddock, 134 Mich. 48. 95 ~. W. 972 (deed held not confidential; a trustce "can han' no 
transaction; no point decided): 1915. Thayer secrets or confidences respecting the trust prop-
II. Thayer. 188 Mich. 261, 154 N. W. 32 erty"); 
{whether husband had e,'cr accused the wife of New York: 1838. Ratdifl r. Wales, 1 Hill 63 
unchastity. held not to call for a confidential (criminal con\'ersation; like the Dext case); 
rommurucation); 1861. Chambl!rlain 1'. People, 23 N. Y. 85. 89 
J/innesol4: 1886. Leppla D. Tribune Co., 35 (divorce; th .. wife's testimony to her inter-
Minn. 310, 29 N. W. l:!7 (" communication. " course with a third pl'rson, not privileged); 
in the statute, inc1ude~ "all COU"crsatiolls 1888, Parkhurst r. RerdeU. 110 N. Y. :~86. 303, 
between husband and wife, though on sub- 18 N. E. 123 (" not all communications made 
jects not confidential in their nature "); 18;)5, between husband and wife when alone" ure 
Newstrom v. R. Co .• 61 :'ofiun. 78, 63 X. W. included; hut only such as are "expressly made 
253 (88me; .. except perhaps those which confideutial" or ure "of a confidential nature 
from their very mAture were e,identiy intended or induced by th" marital relation ") ; 
to be ('ommunicated to others"); 1907, White r. ,Vorth Carolina: IS:!:!, H('ster II. Hester. 4 Dc\,. 
White,IOIMinn.451, 112 N. W. 627(notdecided. 228 (the husband's f('marks of di~ati"faction 
where a third party raised the question); with his will and of an intE'ntion to cull in neigh-
Mi&si&s,:ppi: 1870. Whitfield II. Whitfield, 44 bors to help him re\'isc it, ht·ld not confiden-
Miss. 254. 262 (a widow allowed to testily to tial; Quoted supra); 1851, Gaskill r. King. 
her husband's management of ~Ia\'cs, us "Cllcls 12 Ired. 211, 215 (a wilt··s testimony to the 
not in their nature confidential"): IS!)5, hushand's handing hE'r a deed and t('lling hcr 
Saffold v. Hornl'. 7:!. :-'Ii~ ... -t70, IS So. 4:33 to record it tor A. when she pleased, admittcd)~ 
(con\'er88tions between thl! husband and the 1893, Toole v. Toole, 112 N. C. 152. 156. 16 
deceased opponent, udrnittedl; S. E. 912 (communicntioll in a third person's 
Mi&souri: 1874, Darrier v. Darri('r, 58 Mo. presence, admittcd); 1895. State r. Brittain, 
222,234 (letter from a husb.md to the wife on 117 ~. C. 783.23 S. E. 433 (confession of incest 
a matter of business unspecified, held not a by a \\;fe to a hushand. exrluded) ; 
"confidential communication"); 1890, Long Ohio: 1849. Cook r. Grange, 18 Oh. 526. 531 
r. Martin. 152 ~fo. 668. 54 S. W. 473 {com- (the privilege covers ull Illatters. whether 
munications in a third person's presence. confidential or not; here held to cover n con-
admitted); 1901, Lynn v. Hockaday, 162 Mo. tract made h!'twcen the husband and a third 
123, 61 S. W. SSS (the proviso in He,'. St. 1899, person): 1855. Stober t. McCarter. 4 Oh. St. 
l4656. R. S. 1019. § 5415 at the end. is limited 513. 523 (preceding case limited to a dh'or-
to the cases in which the spouse is qualified by ccc's testimony; thr 8Un;\'or Inay testify 
the prior part of the statute, and does not to non-confidential farts. otheT than conver-
extend to cases in which she might ha\'e testi- sations; the nil" ior conversations left unde-
fied at common law); 1909, Brown v. Pat- cidcdl; 1877. Du\'al t. Davey. 32 Oh. 604. 
lerson, 224 :\10. 639. 124 S. W. 1 (widow 609 (the statute does not ('xelude the hUB-
admitted to testify to an agroement between band's testimollY to defamatory words littered 
n. and her husband: Lynn v. Hockaday to the wife in his rm·senec): 11'78. Bean 1'. 

approved); Green. 33 Oh. 444. 447 (the \\;fe'8 testimony 
Jfonlana: 1921. ~ew York LiCe Ins. Co. 1'. in action for loss of support by furnishing 
Slocum. 9th C. C. A., 272 Feel. 28 (under ~Iont. liquor to the husband. admitted); 1881. 
Stats. § 7802. in an action by a \\;fe as bene- McCague v. Miller, 36 Oh. 595 (a spouse may 
ficiary of a policy, the issue being suicide of t('stify to the "known presrnce, hearing. or 
the insured her husband, the \\;fe'8 testimony knowledge of stich third person "); 1881. 
to communications to her by the husband was Stevenson~. Morris, 37 Oh. II, 19 (a wife's 
held admissible, the communications lIot tl'stimonv to the husband's directions, when • 
appearing to be confidential; the above text alone with her. as to a trl'~PllSS, excluded): 
quoted with approval) ; 1883. Sessions r. Trevitt. a9 Oh. 259. 267 
.Vew Hampshire: 1843, Pike p. Hayes. 14 (testimony IIdrnissible, where a third person 
!". H. 19.22 ("facts which came to her knowl- was prcs~nt, (!v('n though he has died): 
edge from other sources, and not by means Oregon: 1921, Pugsley II. Smyth, 98 Or. 448, 
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tion." Some Courts, however, have construed this phrase in the spirit of the 
correct principle, and have implied a limitation to confidential communica-
194 Pac. 686 (alienlltion or affections; the 
Oregon stntute held to exclud" all communi
ca tions. not men'ly confidential ones. but the 
spouse may gi,·e implil'd consent to the reve
lation of a communication) ; 
Penn~1I1rania: 1846, Cornell r. Vnnartsdalen, 
4 Pa. St. 364. 374 (" the rule is the same, in 
its spirit and extent, as that which excludes 
confidential communications made IJY.a client 
to an attorney"; here admitting the wifc's 
te8timony to the husband's transactions with 
a tcnant); lS67, Hitner's Appeal. 54 Po.. 
110. 111. 117 (reconciliation being a fact suf
ficient to avoid a deed of separation. a widow 
was not allowed to testify to cohabitation ",;th 
the deceased hushand after separation; 
TholUpson and Agnew. J'J., diss.); 1868, 
Peiffer v. Lytle, 58 Pa. 386, a92 (communica
tions about an advancement. admitted); 
1881. Robb's Appeal, 9S Pa. 501, 503 ("ordi
nary business transactions and conversations 
in which others have participated." not in
cluded); IS87, Brook v. Brock, 116 Pa. 109, 
113, !l Atl. 486 (certain business communica
tions. excluded); ISt;i, Adams v. Bleakley, 117 
I'a .. :.!b:J, 292. 10 Atl. 884 (certain transactions, 
ndmith·d); 1895. Seitz v. Seitz, 170 Pn. 71, 
a~ Atl. 57S (an avowal by the husband to the 
wife of his mnrital misconduct and of his 
intention to persist in it, admitted): 1898, 
Dum!lach ~. Bishop. 183 Pa. 602, 39 At.!. 38 
(transactions hetween the wife, husband, and 
a third person, received); 
Philippine Islands: 1918, U. S. v. Antipolo, 37 
P. I. 7::!6 (murder of D.; D.'s wife admitted to 
testify to his dying declarations) ; 
Rhode Island: 1879. Campbell v. Chacl.', 12 R. 1. 
a3:3 (privilc!l:c held applicable to communica
tions made in the presence of a third person); 
South Carolina: 1868. Moseley r. Eakin, 15 
Rich. a24. a:l!l (the former statute of 1866 
excluding •. comnlUnications." held to "pre
sen·e the principles of the common law" and 
to mean .. confidential eommunications"); 
South J)1l!:olll: Wl1, In rc Sherin, 28 S. D. 
4:!n. 133 ~. \V. 701 (on rehearing; letters 
\\Tittpn by the wif("s attorney, but authorized 
by her. hel,1 not privileged) ; 
Tcnllc"scr: 1851. 13re\\'cr v. Ferguson, 11 
Humph. 565. 566 (the widow of the testator 
not admitted for contestants of his will to 
prove his .. conduet and conversation" evi
<le'ncing insanity; .. the law will presume the 
tMlst and confidence from the relation ") ; 
1858. Kirnhrou!l:h r. ~lit('h('ll. I Head 539 (a 
wifc not adrnitt~d to prow' a husband's ill
usnge leadin!l: to his quarrel with a third per-
50n); 1860. Queener v. Morrow. 1 Coldw. 12a, 
128 (u wife's statements to her hUHbllnd in a 
third pcrson'~ pre8ence. admissible); 1866. 
Allison r. B~\rrow. 3 Cold\\'. 414. 416 (same); 
1869, German v. German, 7 Coldw. ISO, 181 
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(unspecified "statements and conversations," 
excluded); 18il. State t·. ;\lcAuleY, 4 Heisk. 
424, 432 (transactions between the husband 
and a third party, held not provable by the 
wife who had been present; preceding ca5CS 
not cited) ; 1878. Patton v. Wilson, 2 Lea 101, 
112, (the wife's testimony that she saw docu
ments and money in the husband's possession, 
excluded); 1879. Orr v. Cox, 3 Lea 617, 621 
(privilege confined to .. facts coming to their 
knowledge through the mutual relation ") ; 
after the trial of this case the statute of 1879, 
Code 1896. § 5596, was enBcted; 1882, Wash
ington v. Bedford. 10 LeB 243. 246 (the wife's 
testimony to the hushand's giving her money, 
etc.. excluded); 1895, Phrenix Ins. Co. r. 
Shoemaker, 95 Tenn. 72, 31 S. W. 270 (" all 
secret confidential disclosurcs and communi
cations between the husband and wife. the 
pUblication of which would betray conjugal 
confidence and trust ar.d tend to produce 
discord in the family arc prohibited" from 
disdosure. and" all transactions and COD\'ersa
tiolls had between the husband and wife in 
relation to their own affairs, not in the presence 
of some third person," are also prohibited; 
yet .. matters and conversations that or-cur 
hetween the husband and wife and third per
sons or in the presence or third persons, and 
arr. not intended to be secret or of a confidcn
tial character." arc admis8ible; and. further 
than this, the facts of each case must largely 
control; hpre excluding cOD\'ersations and 
payments alleged to concern n resulting trust, 
and the delivery of a deed by husband to wife); 
1898. Young v. Hurst. Tenn. ,48 S. W. 
355 (the nile in Ins. Co. v. Shoemaker applied 
to exclude the \\;fe's testimony as to the hus
band's gift to her of mone~' and a chattel, but 
admitting it as to her husband's statements to 
third persons concerning the title); 1916, 
McCormick v. State, 135 Tenn. 218, 186 S. W. 
95 (marital communications are presumed to 
he ronfidential); 
Texas: 1891. ;\1itchell v. !\1itchell, 80 Tex. 
101, 116. 15 S. W. 705 (the meaning of 
.. confidential" must be dctemlined "by the 
subject-matter of the communication. or by the 
circumstances under which:it is m!'.de, or by 
hoth"; here, certnin letters were excluded) ; 
190.'>, Cole r. State, 48 Tex. Cr. 439, 88 S. W. 
341 (statements of accused in tile presence of 
his wife and her mother, admitted); 1912, 
Lanham r. Lanham, 105 Tex. 91, 145 S. W. aa6 
(",;1\ probate; letters of testator to wife 
reproaching her for misconduct, exeluded) ; 
1917. Norwood v. State, 80 Tex. Cr. 552, 192 
S. W. 248 (murder; con\'ersation between 
accused and his \\;fe, 011 his rp.turn home, not 
ulhnitted for the ;:;tate); 1017, Bennett v. 
State, 80 T('x. Cr. 65::!. 19-t S. W.148 (murder: 
wife's diary held inadmissible) ; 
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tions. Others have literaJly applied the words of the statute, which is thus 
allowed to create an intolerable anomaly in the law of privileged communica
tions. Xo justification for such an extension of the privilege has ever been 
attempted, and it must be supposed that this broad statutory phrasing origi
nated in inadvertence. It is proper enough to maintain (as already noticed) 
that all marital communications should be presumed to be confidential until 
the contrary appears; but if the contrary appears, there is no reason for 
recognizing the privilege. 

§ 2337. Communications, not Acts. The privilege has for its object the 
security from apprehension of disc·losure, 11 security in consequence of 
which confidences will be freely given and not withheld. ~he protection. 
there ore extends only to communicatio1l8,i. c. utterance~ noTciCls;·· the " 
reasoning elI1g-analogous..to-thnt-wnidi estab1ishes .. a --si~i1ar--liinita tion for 
communications between attorney and client (allie, § 2306). -

Nevertheless, the statute in some jurisdictions extends the pri\'il~ge to 
t'transactions," or to knowledge of any fact acquired in the marital relation; 
and there is at first sight some plausibility in this extension. The confidence, 
it may be argued, whieh the husband or wife desires, and the freedom from 
apprehension which the privilege is designed to secure, must be supposed to 
be equally as desirable for conduct as for utterances. For example, a husband 
intending a secret journey must be equaIl~· desirous to prevent the disclosure 
of his preparations of accoutrement as of his communications of plan. To be 
obliged, under pain of disc:Iosure by legal process, to remain dumb as to his 
destination is no more incongruous with marital confidence than to be obliged 
to conceal his valise and his railroad-ticket and his trln-eIIing garb from the 
wife's inspection. Must not the confidence be as desirable for the latter as 

Utah: 1903, Van Alstine's Estate, 26 Utah Wash. 660, 64 Pac. 819, semble (the statute 
193, 72 Pac. 942 (the communication must be docs not apply to COD\'ersations on business 
confidential) ; matters, but only to confidential communi
Virginia: 1830, Robin v. King, 2 Leigh 140 cations) ; 
(a nidow not admitted to prove the husband's West Viroinia: 1878, White 11. Perry, 14 W. Va. 
disclaimers of titk, "made in the presence of 66, 80 (the wife admitted to prove certain 
the family"; quoted supra); 1873, Murphy transactions of sale by the husband; quoted 
11. Com., 23 Gratt. 960, G65 (assault; the 8upra) ; 
injured person's admis~ion to his wife that Wisconsin: 1870, Cook I). Henry, 25 Wis. 569, 
the defendant struck in defenee Duly, excluded. 571 (authority to the wife to sell household 
though the two were then lhing apart); 1!114. goods, not a confidential communication); 
Metropolitan Life Ins. Co. v. O'Grady, 115 Va. 1890. Bigelow c. Sickles, 75 Wis. 427, 429, 44 
830,80 S. E. 743 (under Code § 3346 a there is N. W, 761 (the husband's t~tiIDony to the 
no limitation to confidential communications; wife's conduct with an adulterer, IIdmitted); 
here, communications concerning the drafting 1890, Smith v. ~rerrill, 75 Wis. 461, 462, 4-1 X.W. 
of a "ill were held privileged) ; 759 (note written by a wife to an adulterer 
'Vumont: 1835, '''illiams v. Baldwin, 7 Yt. in the husband's presence, but kept by her; 
603 (a husband's possession of a letter, and its his t2stimony to it, excluded); 1897, Lanctot 
contents, provable by the 'l\ife); 1855, Smith v. State, 98 Wis. 136, 138, 73 N. W. 575 (letters 
II. Proctor, 27 Vt. 304, 308 (ser-ices rendered from a husband to the wife, revealing his 
by a third person to the husband; the wife identity, excluded); 1920, Barber 11. State, 17Z 
admitted); 1895. Wheeler v. Campbell. 68 Vt. Wis. 542, 179 X. W. 798 (assault with intent 
98, 34 Atl. 35 (a wife may testify to cOllversa- to rape P.; defendant's confession to his wiCe, 
tions between the husband and a third perJon) ; beld privileged, under Stats. § 4072 as amended 
Washington: 1901, Sackman 11. Thomas, 24 by St. 1917, c. 433). 
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fur the furmer? And is not every act of domestic privacy, equally with every 
utterance, done in reliance upon a supposed confidence in the maintenance 
of that privacy? In short, in the preposterously extreme logic of one Court, 
must not the law" assume that no husband will commit a crime in the pres· 
ence of his wife except in the confidence induced by the marital relation?" 1 

The difficuIt~· with this argument is that it proves too much. It requires 
quite as effectually that the same privilege be extended to the testimony of a 
son or a brother or a parent or It sen'ant. It amounts merely to this, that 
every man would of course much prefer that no member of his family should, 
without his consent, be allowed to disclose the private doings of the house
hold. This is natural enough; but it is not at all what the principle of privi
leged communications has ever assumed as its goal (ante, § 2285). The 
privilege concerns solely the relation of husband and wife; it cares nothing 
for the family as such, nothing for parent and child, nothing for brother 
and sister, nothing for master and servant. It is the peculiar interest of the 
marital relation, and of that alone, which requires unrestricted confidence; 
and therefore that relation alone is protected and those confidences alone 
which spring from that relation are protected. Domestic conduct, therefore, 
ma~' doubtless be private and confidential, but the confidence is towards the 
family at large, and not towards the wife in particular. I t is only so far as 
there has been a special confiding of it io the wife (or husband) that it comes 
within the prh'ilege. 

It follows, therefore, on the one hand, that the privilege does not apply to 
domestic conduct as such. On the other hand, it is equally true that any 
particular act or conduct may in fact become the subject of a special confidence 
in the wife alone, i. e. may become a communication to her. For example, 
the husband, bringing home a package of yaluables, and calling his wife's 
attention, "Xote that I place this in the fourth desk-drawer," in effect 
communicates to her not onl~' the words but also the act of placing the 
package. \Vhile his domestic acts are ordinarily not to be treated as com
munications, nevertheless it is alwa~'s conceivable that they may by special 
circumstances be made part of a communication. 

To formulate 11 precise test would perhaps be impracticable.!! It is clear, 
---- -... ---._-

§ 2337. 1 Ross. C. J., in French v. Warc, 65 "communication"); 1910, People c. Loper, 
Vt. 338, 347, :W At!. 1096. 159 Cal. 6, 112 Pac. 720 (sanity or insanity; 

2 The cases are as follows; compare also not privileged); 1.919, Pusey's Estute, 180 
some of the rulings cited ante, § 23:l6: CuI. 368, 181 Pac. 648 (fact of communica-

CANADA: 1903, Gosselin r. King. 33 Can. tion, admitted to show husband's knowledge 
Sup. 255. 263 (questions to a wifc as to inter- oC wife's whereabouts) ; 
course, with II. view to contradicting her hus- Columbia (D~I.): 1882, U. S. v. Guitcau. 12 
band. held not communications; Girouard. J., D. C. 498, 547 (" whether in your association 
diES.). with him you ever saw anything thllt would 

USITED STATES: Arka7l3as: 1905. Wiley v. indicate that he was a mao of unsound mind," 
McBride. 74 Ark. 34. 85 S. W. 84 (bill to set allowed; quoted supra) ; 
uside a fraudulent conveyance to a \\ife; GeorQia: 1869, Williams I). Phillips. 30 Ga. 
discovery as to the gift, held not privileged); 597, 605 (similar to the next CIlSC); 1869. 
California: 1898. Poulson v. Rtanlcy, 122 Cal. Jackson I). Jarksl)lI, 40 Gil. ISO, 153 (prhilcge 

. 655, 55 Pac. 605 (delivery of a deed, not!l covers "any faet whieh caDlc to her knowledge 
!)4 
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howevcr,ihat..the...mere..doWg..DUtll. ~~LbX .t.he l)~s_b.ll~~ in. the .. wiIe's presence 
is not a ('omrounication of it by him; for it is done for the sake of the doing, 

'" .-- ... . . . . . _··T~_ .. ~_~·_ 
by reason of thtl confidential relation of hus- mitted, partly because not a communication, 
band and wifc"); 1869, MeIntjTe v. Meldrim, partly because not confidential, partly because 
40 Ga. 490, 491 (similar); 1872, Davis v. a crime); 
Weaver, 46 Ga. 626, 629 (similar); 1878, indian Territory: 1899, Gcrman-AmerictlO Ins. 
Goodrum v. State, 60 Ga. 509, 511 (a husband Co. r. Paul, 2 Ind. T. G25, 53 S. W. 442 (that 
not allowed to testify that a \\ife did not rom- his wife had given him property, adrnittro); 
plain to him of 11IlassBult; "the wife ought to Iowa: I8G1, Romans v. Hay, 12 la. 270 (the 
feci • , . as secure that her silence will not be prh'i1ege docs not co\'er the fact of desertion) ; 
disclosed, to h(;'r detriment or disad"antage, as 1882, Hanks r. Van Gard~r, 59 Ia. 179, 182, 
that what ~he says will not be repeated ") ; 13~, W. 103 (the privilt'!!c does not cover a 
1879, Stanford v. !\{urphy, 63 Ga. 411, 416 husband's ~ransfer of a claim to the wife); 
(testimony by the wife to a note deposited with KaMas: 1900, State Bank r. Hutchinson. 62 
her by the husband, excluded; the privilege Kan, 9, 61 Pac. 443 (issut) whether a wife's 
covers "facts ascertained by reason of such mortgage was ex~cuted in fear of threats to 
confidential intercourse "); 1905, Macon R. prosecute her husband; her testimony that 
&: L. Co. v. ~Iason, 123 Ga. 773, 51 S. E. 569 she had heard that he wus threatened, admis-
(a wife allowed to testify to her husband's sible, though the source of her hearing was a 
personal injuries observed by her) ; communication from the husband) ; 
Jllincrn: 1896, Griffeth 1'. Griffeth, 162 Ill. 368, Kentucky: 11:>71, English v. Cropper, 8 Bush 
44 ~. E. 820 (acts of self-abuse by the hus- 292 (the pri"i!egc docs n::t cowr facts known 
band, observed by the ",ife, held pri\ilcged); "from other means of iniorrnation thun such 
1908, Donnan v. Donnan, 23G III. 341,Il6 ~. E. I1d result from the murrial:c relation "); 1877, 
279 (will contest; the widow's testimony to Elswick v. Com., 13 Bush 15.5, 156 (same); 
the testator's mental condition, not admissi- 1890, Com. v. SIlPP. 90 Ky. 5~. 585, 14 S. W. 
ble); 1910, Schreffler v. Chase. 245 Iii, 395, 8:34 (same; a wife admitted to testify to the 
92 X. E. 272 (probate of a wife's ",ill, con- husband's IIttempt to poison her) ; 
tested on the ground of unsoundness of mind; ],[assacltu8clls: IS6,s, Baldwin r. Parker, 99 
the husband's testimony for the contestant, Mass. 79, 83 (the fact of a communication. 
as to her insane conduct, held privileged); not merely its tl'nor. is privileged); 1916, 
1912, Stephens v, Collison, 256 III. 238, 99 Sampson 1'. Sampson. 223 ~lass. 451, 112~, E. 
N. E. 914 (excluding the widow's testimony 84 (divorce; in proof of fraud resulting in the 
to the assets of her husband, on the prespnt wife's failure to contest dh'orce procccdings, 
principle); 1912, Donnan v. Donnan, 256 III. the (act that ~he did nothing to contest the 
244, 99 N. E. 931 (widow of testator, not divorce after a conversation with the husband 
allowed to testify to his condition of health) ; was admitted on the prin~ipJc that the fuct of a 
1915. Mahlstedt v. Ideal Lighting Co .• 271 III. conversation may be disclo~ed. as also the fact 
1M, 110 N. E. 795 (death of M. by tbe explo-- of conduct in consequence of a conl'ersation); 
sion of a gasoline machine; plea, contribu- Michiaan: 1909, Pierson v. Illinois C. R. Co., 
tory-negligence; the ~ife of M. was called to 159 Mich. 110, 123 N. W. 57G (husband's phys-
testify for the estate tbat no gasoline had been ieal condition; privilege applicable); 
stored in the cellar, that a catalogue of the Missouri: 1880, Holman v. Bachus, 73 Mo. 
defendant's machines had been given to M., 41), 51 (the prh'i!ege covers an act of payment 
etc.; held. inadmissible, as facts .. coming which might bt) explained by the conversation 
to the knowledge of the witness because of the accompanying); 1893, McFadin v. Cstron, 
confidential relation of husband and nife," 120 Mo. 252, 274, 25 S. W. 506 (preceding case 
though only by her OlVn obsen'ation, and not approved); 1895. Harlan v. :vroorc, 132 Mo. 
by his communication; following Schreffler v. 4~3, 492, 34 S. W. 70 (the privile~c dc:oes not 
ChlLsc; it is a pity that this Court adheres to cover mere" acts" of a spouse); 1891, Shank-
thiB unsound limitation, which gocs directly lin 1'. McCracken, 140 Mo. 3-18. 41 S. W. s!>s 
ill the face of the words of theremedialstatut.e) ; (te3timonY o( the wife, that M. handed her 
Indiana: 1882. Perry 1', Randall, 83 Ind. 143 husband 8 packa!,:e, which he opened and 
(action (or money lost by the plaintiff in the handed back to :>.1., and that she saw thut it 
defendant's house and found and kept by the contained deed~, admitted) ; 
defendant; the defendant's ",ife not admis- lI'cw Hampshire: 1899, ~o~·cs v. Marston. 
~ible to testify to the defendant's conduct in 70 ~. H. 7. 47 Ati. 592 (in Pub. St. § 20, the 
dealing with the money in her prescnce); 1893, restriction of "violation of marital confidence" 
Polson r. State. 137 Ind. 519, 524, 35 ~. E. applies to "statement. ~tc.," a~ weI! US to "any 
907 (the (act of imparting a loathsome dis- matters, " in spite of the lack o( !1 comma after 
"lISI', not privileged); 1897, Beyerline ~. State, .. mattc:rs "); 
1-li Ind. 125, 45 N. E. 772 (that the wife. tea- Ohio: 1849. Conk ~. Grange, 18 Oh. 52G, 531 . 
tifying, had been taken hy the neck by tilt) Hhe privilege CO\'ers "all transactions which 
husband and compelled to forglJ a signature, ad- occurred during marriage "); 1855, Stober .'. 

95 , 
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'/ not for the sake of the disclosure. There must be something in the way of 
',.an invitation of the wife's presence or attention with the object of bringing 

the act directl~' to her knowledge. Except in stich cases, the privilege cannot 
cover anything but an utterance of words, spoken or written. 

One of the many aspects of this principle is illustrated in the following 
passage: 

1882, ,h~IES, J" in U. S. v. Cuitcall, 12 D. C. 498, 54i: "The exhibition of sanity or 
insanity is not a communication at all, in the sense of the rule which protects the privacy 
and confidence of the marriage relatiun, any more than the height or color or blindness or 
the loss of an arm of one of the parties is a communication. The Mlle which is supposed 
to have been violated was established in order that the conduct, the voluntary conduct, of 
married life might rest secure upon a basis of peace and tmst, and relates to matters 
which the parties may elect to disclose or not disclose. It was provided in order that 
matters should not come to the light which would not do so at all without a disturbance 
and disregard of the bond of peace and confidence between the married pair. Therefore 
it has not been applied to any matter which the husband for example has elected to make 
public, by doing or saying it ill presence of third persons along with his "'ife; and it cannot 
be applied to that which, whether he will or no, he inevitably exhibits to the world as 
well as to his wife. Some diseases a husband may cOllceal, and he Illay choose whether 
to reveal them or not .... But sanity or insanity arc conditions which arc not of choice; 
and wh(>n the disease of insanity exists, the exhibition of it is neither a matter of voluntary 
confidence nor capable of being one of the secrets of the married relation." 

Apart from the statutes above mentioned, whose wording requires a broader 
scope, the privilege is commonly accepted as applying to utterances only. 

§ 2338. Exceptions and Distinctions. (1) At common law, where exceptions 
were recognized to the rule forbidding one spouse to testify against the other, 
i. e. in the case of certain injuries done by one to the other (ante, § 2239), it 
would seem that the present rule suffered also an exception, and properly. 
Cnder a few statutes, by express words or by construction, the communications 

McCarter, 4 Oh. ::it. 513, 523 (preceding case 
limited to a divorcee's testimony; the sur
"h'or's testimony may include facts, other 
than conversations, occurring during cover
ture which do not violate deceased's confi
dence or injure his reputation); 1884, Holtz 
'V. Dick, 4~ Oh. St. 2:3 (husband allowed to 
testify to wife's handwriting); 1916, Dick v. 
Hyer, 94 Oh. 351, 114 ~. E. 251 (whether a 
wife signed at the hushand's request a note 
which he handed to h<'r, and what was the 
dnte of the note when shown to her; held that 
the privilege ('o\'ered her testimony to the con
dition of the paper as ob~erved by her) ; 
~l'enne8see: 1906, English v. Ricks, 117 Tenn. 
73, 95 S. W. 189 (probate contest, over a will 
bequeathing chiefly to a wife; to show tho 
testator's marital unhappiness, his declara
tions that he was" living in hell," excluded; 
this seems erroneous) ; 
lJlah: 1903, Van Alstine's Estate. 26 Utah 
193, 72 l'ae. 94~ (condition of the husband as 
to intoxication ill his wife's presence, held not 
a communication) ; . 

• 
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'Vermont: 1893, French t'. ~. are, 65 Yt. 338, 
3·j·j, ~6 At!. 1096 (battery; complaints by th!! 
injured husband as to bodily pains, the fact of 
his inability to labor, and a perusal of accounts 
with othcrs; the first held privileged, the 
others not; confidential are "matters of con
fidence" and" transactions affecting the char
acter," including" direct testimony to the act 
of a crime"; opinion unsound) ; 
Washinolon: 1915, State r. Snyder, S4 Wash. 
485, B7 Pac. 38 (statutory rape; under Rem. 
&: Ball. Corle § 1214, wife was allowed to testify 
to the husband's intercour.se with his step
daughter) ; 
Wi:lconsin: 1&)7, Lanctot v. State, 98 Wis. 
136, 73 N. W. 575 (adultery; to prove the 
defendant's nume and identity, letters to his 
wife bearing the name J. L., and signed as 
husbund, were excluded); 1905, Schultz v. 
Culbertson, 125 Wis. 169, 103 N. W. 23'1 
(widow allowed to testi'fy to the deceased 
husband's melltnl incapacity based on acts 
obs(!r\'cd by her without participation or 
influence on her part). 
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may exceptionally be disclosed, commonly in cases involving the commission 
of an injury by one spouse upon the other.! 

. (2) At common law, before an~" statutory recognition of the present privi
lege had taken place, the wife's correspondence with the husband was al
ways admitted in actions for criminal conversation or alienation of affectioM 
(allte, § 1730). So far as it was admitted for the plaintiff, thp. husband's off'er 
of it might be treated as a waiver; but so far as admitted for the defendant, it 
must have implied the recognition of an exception, and properly, on the 
principle of par. 1, above.2 

(3) Under modern statutes (ante, § 48S), an exception is often (and 
properly) provided for criminal cases im"oldng 11 charge of family-desertion. 

(4) In many cases involdng a charge of crime brought against a spouse, 
marital communications may become the key to the case. It is plain that 
where either spouse needs the eL'idence of communications (by either to the 
other) in a trial involving a eontro\'ersy between them, the privilege should 
cease, or a cruel injustice may be done.3 

(.:i) Under statutes, questions may arise, as to the effect of sundry lcords 
making exceptions to the rule.4 

§ 2338. 1 Ind. 1883, Doolittle t'. State, 93 in {act the husband himself was her seducer, 
Ind. 272 (criminal cases" where the wife i~ the and that she had admitted the oppo~itc 
injured party"; based on a comparison of facts to save him from an all(·ged prosccu
Hev. St. § 1889, par. 2, .. the party injured Py tion, her testimony to his fraudulcnt solicita
the offence committed," with the general pro- tions to make such deposition was admitted; 
vision making the ruleo in criminal cases the per Harper, J.: .. the law . . . \\ill not pre
same as in civil eases); 1895, Jordan v. State, .... ent ber frolll telling the truth ... when he 
142 Ind. 422, 424, 41 N. E. 817 (same); Mo. seeks by this means to wrong her"; David-
1889, Henry v. Sneed, 99 ~Io. 407,12 S. W. 663 son, P. J., diss.). 
("in the present case, S. attempted to take Excluded: 1911, P.!ople v. Bowen, 165 
advantage of a legal technicality as to con .... er· Mich. 231, 130 N. W. 706 (wiCe-murder; to 
sations between husband and wife, to prevent show inCormation of her iufidelity, causing 
the full extent of his fraud from being un· insanity, the defendant was uot allowed to 
earthed," and an exception to the privilege was testify to her confessions to him); 1919, 
recogni~d for fraud); 1896, Moeckel v. Heim, Tingley v. State, 16 Oklo Cr. App. 639, 184 Pac. 
134 Mo. 576, 36 S. W. 226 (fraud; the hus- 599 (homicide of alleged paramour of defend· 
band, as alleged, having persuaded his wife to nnt's wife; defendant's testimony to his state-
sign a note, the conversations between them ments to the "ife aLout her relations with 
were testified to); 1902, Rice v. Waddill, 168 deceased, etc., on the issue of his mental con· 
:'110.99,67 S. W. 605 (a husband's letters to his dition, excluded); 19:W, Steeley V. State, -. 
wife, showing a fraudulent scheme to deprive Okl. Cr. App. ,187 Pac. 820 (murder of a 
her of property, admitted against his grantees). man said to huve debauched defendant's wife; 

2 1905, Sexton D. Sexton, 129 Ia. 487, 105 the defendant was not allowed to testify to the 
~. W. 315 (cited ante, § 2336, n. 1); 1896, wife's communications to him setting forth the 
Horner t'. Vance, 93 Wis. 352, 67 N. W. 720 deceased's conduct in debauching her; this 
(but it is difficult to reconcile this with the ruling shows the cruel absurdity of the opera-
local statute, § 4072). tion of the privilege as to-day administered). 

3 For lack of recognizing such an exception, 4 1913, Treiber v. McCormack, 90 Kan. 675, 
the rule ig often enforced with needless harsh- 136 Pac. 268 (under Gen. St. 1909, § 5~15, 
ness: C. C. P. §321, a wife or husband may testify for 

Admitted: 1897, Beyerline v. State, 147 Ind. the other as to transactions done as agent for 
125, 45 N. E. 772 (cited ante, § 2337. n. 2); the other, the omission of the exception-clause 
1913, Spearman V. State, 68 Tex. Cr. 449, 152 to that effect in the fOllller statute not ha\'ing 
S. W. 915 ("ife's perjury in a divorce Buit; changed the la,w; hut it is strange that the 
the wife had deponed in the suit admitting Court did not lay bold of the doctrine of waiver, 
that she was pregnant, unknown to him, and post §2340, which was precisely the ground why 
by another man, before marriage; to show that the privilege need not here be applied). 

YOL.V. 7 97 



§ :2~38 PRIVILEGED CmnW!\ICATIOXS [CIl.\!'. LXXXI 

(6) The wife's stat(,lIIl'nts ill hfr !I1Mbf17lll'.v prcsellce are re('einlhle against 
him as his admissions implie(i b~' silent assent (filiiI', § 22:t?); ~'et if the 
interview was private, the present prh'ilege seems to forbid this; for, e\'en 
regarding the statements as adopted and made by him, they are still private 
and confidential." 

3. Persons Prohibited and Entitled 

§ 2339. Third Persons Overhearing; Documents obtained by Third Persons. 
(l) A third paSOll Olwhcarillg a confidential eOJlllllUnicatioll lllay testify to 
it,! for the sallle reason recognized in the prh'ilege for a client's eOlllmunica
tions with his attorney (Clnte, § 2:~2(i). 

(2) For docllmcnts of communication coming into the posscssion of a third 
}Jfrson, a distinction should obtain, analogous to that already indicated for a 
dient's communications (anie, §§ 2325, 2:j2G); i. c. if they were obtained 
from the addressee by voluntary delivery, they should stilI be privileged (for 
otherwise the privilege could by coIlusion be practically nullified fo: written 
communications); but if they were obtained surreptitiously or otherwise 
without the addressee's consent, the pridlege should cease.2 

I 1871. R. r. Hilditch. 12 Cox Cr. 131. Cox. 
J. (" what a wife sayH in the prcscnce of her 
husband is admissible. and what she writcs to 
him, if rcccived and rccognizcd by him. is 
('{luivalcnt to a statement made verhally hy 
her in his prcsenc('''; a lettf'r found on his 
person. here doubtingly held :Ldmi"siblc). 

§ 2339. 1 E"o. 1:,,;j·I, R. r. Simons. 6 C. &: P. 
5-10; U. S. 1889, Gllnnon r. Stat!', 12i Ill. Wi. 
51S. 21 X. E. S25; !!Joo, State Bank f. 

Hutchinson. 62 Kan. 9. 61 Pac. 4·13; Hl06. 
Com. v. Evcrson, 123 Ky. :130, 96 S. W. ·160 
(by an eavcsdroJllll!r); lSi:!, Corn. r. Griffin. 
110 ~Iass. 181 ; 19IH. Com. r. WakeJin, 2aO 
:-'la58. 567. 120 X. E. 200 (homicide; f'onVCr-
8ations bctween husband and wife in jail. 
()\'erheard by dictagraph, admitted); 1915. 
5t:Lte v. Randall. 170 A. C. 757, 87 S. E. 227 
(liquor traffic; f'oD\'cr~ation overheard by a 
police officer); HilS. State v. M('Kinncy, liS 
X. C. ilH. !J.S S. E. 162 (liquor ofTlmcc; con-
8tahle's testimony to the \,,;(e'5 r('prone},. "I 
have told you a thou:land timcs ahout selling 
whiskey and that you would get caught". 
admitted); 1916. Hampton r. State, is Tex. 
Cr. 639. 18a S. W. :lSi (wife-murder); ISn2. 
~tate v. Center. as \'to :m" 382, 386 (prond 
hy a police officer who was in the ncxt room). 

'Vhcre an accu:led's confc.!3ion has been 
partly stalcd by one h('aring it. the principle 
o( § 2100, arue (Completeness), rC<juircs that 
the whole should be givl'n. enn if it involves a 
I'ommunieation to the wif,,: I!H2, P('ople v. 
Bowen. 170 :-'lich. 12!l. la5 X. W. 82-1. scmblr. 

% The rulings are not harmonious; compuro 
the rulings on eonfession obtained by trick 
(anlr. § !Hl): 

ESGL.\SD: 1872. R. v. Pamentcr. 12 Cox 
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Cr. 177 (lctter to a wife. given to a constable 
tu post, but retained hy him, cxcluded). 

CmTED ST.\Tt;~: Federal: ISSi. Bowman v. 
Patrick, 32 Fed. 368 (lctt"rs from a husband 
to a wife. fuund among hi~ pal}erS by the hus
band'~ administrator. and hy him delivered to 
th,.. party. I'_~dud,~d); .-Irizo/la: 1905. DeLeon 
r. Terr., (I Ariz. 101, hO Pac. a-ls (letter by tho 
defp.ndant to his wiie, written with knowledge 
that hy jail rules it would hI! opened and read 
by ih" jailer; the jailer allowed to testify to 
its contents); Ar!:tHwl.1: 190:!, Ward 1'. State. 
70 Ark. :'W·I, 66 S. W. 026 (a d(·fendant. in jail. 
gave to his wife a lettcr, partly to hcr anti 
IJ!Lrtly to ~., and the letter was taken from 
hl'r; held, that the part to her was inadmis
siblc. and. hy a majority, that the jJart to ~. 
was admissible): HI05, Hammons v. State. 
7:1 Ark. 495. &1 S. W. 718 (defendant in jail 
gil ve to a messenger a Icttcr for the wife; tho 
messenger delivered it to the wife's father, who 
handed it to n relath'c of thc injurl'd party; 
admitted; !HcCullodl and Battl!'. JJ., diss.); 
California: I!JO!). 1'"ople r. Swaile, 12 Cal. 
App. 192. 107 Pac. 1:1-1 (I<'tter sent hy accused 
to his wife through a polkc offil'"r, read hy the 
wif". !(i"en hack to thl' officer at his rellul·st. 
allli hrought to court; admittl'd); Colorado: 
10:?O, Dalton r. People, OS Colo. 44, 180 Pac. 
37 (rited more fully post, § 2340. n. 1); 
Connedicut: ISS0, State r. Hoyt, 47 ('onn. 
540 (li'tters of the dcfendant to his \\;fe, admit
ted from one who had ohtained possession of 
them); Florida: 180S. Mercer r. State, 40 
Fla. 216, 2·1 ~o. 154 (a husb:lIld's I"tt"r to his 
wif". obtained somehow by th" defendant; 
excluded, regardless of the persons by whom 
it was possessed); Georoia: 1893. Wilkerson 
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§ 2340. Who m3Y Cla.im the Privilege; Waiver. (1) The privilege is in~ \ 
tended to ~ecure freedom from Hpprehension in the mimi of the Olle desiring ': 
to communicate (allie, § 2:~;~2); it thus belongs to the colIIll/ullimfillg o71eJ·-~·· 
The other one the addressee of the communication . is therefore not 
entitled to object; 2 unl~ss; as already noticed (ante, § 23:38, par. 4), "iIi;; ..,- . ' ...... 

~. State, 91 Ga. 729, 738, 17 S. E. 990 (a letter 
(rom a hu~lmnd to the wife, gi\'CIl by her to 
her paramour, excludcd) ; Kansas: ISiS, Stllte I'. 
Buffington, :10 Kan. 59!.!, al3 (a letter from tho 
defendant to his wife, handed by hrr to the pro
B~cuting witnc~, admitted; ,. it is privileged 
only while it remains in their custody and con
trol, or while it remains within the custody and 
control of their agents or reprc8entsti\'es ") ; 
Kentucky: 1893, Scott r, Com., 94 Ky. 511, 23 
S. W. 219 (a letter by n husband to the wife, 
obtained from hcr hy a third person, whether by 
force or otherwise, privilc·ged) ; /,otlisialla: W:!O, 
State r. Morgan, 1-li La. 205, S4 SO. 5S·1 (mur
der; a letter of the accuBed, mailed to the 
wife, opened and read by her, and then dclh'
ered voluntarily hy her to thc sheriff, admit
ted; but on thc erroneous theory that La. 8t. 
l!J16, No. 157, p. :li9, privileging ""rivlltc 
convl'relltion~" dot's not ineludc writtcn com
Illunications); JI ichi{}an: 1909, O'Tool!' ". 
Ohio O. F. Ins. Co., 159 !\Iich. IS7, 1:l3 N. W. 
795 (ll'ttl'rs lost by the husband sud found by 
n third Jll'rson without collusion, ndmittcd; 
careful opinion, by Ostrander, J.); 1910, 
Pl'opl.! v. Dunnigan, 16:3 !\Iif'h. a·HI. 128 N. W. 
180 (defendant's letter to his wi f.,. obtained, 
beforc delh'ery to her. hy n tri"k of thc sheriff. 
admitted); .\/iuouri: IS!):!, Stste r. Glrich, 
110 !\Io. 350, 364, 19 S. W. 656 (a husband's 
letters to thc wifc produrcd frolll her custody, 
cxcludcd); Nebraska: IS77, Gdgt'r r. State, 
6 NI!br. 545, 54!) (a letter from II hu~"alld to 
the wife, found by n third Ill'r~on in the hus
band's house. admittl'd; .. the ('ourt will not 
takc notice how the>' arc obtained "); N cw 
York: 1902, Peoplc r. Trurk, 170 N. Y. :lOa, 
63 N. E. !!SI (the dl'fl'ndaut's wifc permitted 
to prove her. receipt from him in jail of two 
letters. and her ma;!ing of them, the wifo 
not being nware of the contents or of the ad
dresses) ; Sor/h Carolina: 191:3, Stnte v. 
Wallacl', 162 N. C. 622, 7S S. E. I (husband's 
letter found by a policelllau in husbaud's housl·. 
admittcd); Oklahoma: 190a. Connella t'. 

Terr., 16 Okl. 365, 86 Pac. 72 (forgery; letter 
sent by defcndant to his wife, not rl'aching her, 
but falling into thc slll'ri/T's possession. admit
tl'd); Oregon: 1914, State r. Wilkins. 72 Or. 
77, 142 Pac. 589 (not clear); Pen1l$ylmnia: 
1921, Com. P. Smith, 270 Pa .• 583, 113 Atl. 8-14 
(defendant in jail wrote n letter to his wife, 
who was locked up in nnnther room there; 
dd"ndant handed th~ letter to n f(,How-pris
Oner ror ddiw'f)' to th,' wife, but it 1lI!\'cr 
r""eh~d IlI'r; hl'ld admissibll', on the ground 
that it ne\'cr reached her; unsound in prin-
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ciple; on thc subjecth'c theory oj protecting 
hi" confidences, it w(Juld nl)t I", :ulmissible, 
f(·g:lrdless ()f how it was ()I,tained; but on the 
ohjective theory of pwtecting ollly his suc
cessful confideuces, it is admissible even after 
it r('aches the wife provided it is obtained 
without her v()luntary surrendc'r); Rhode 
bland: 1917, State v. D('slo\'ers. 40 R. I. S9. 
100 At!. 64 (murder; I,·ttcrs from a wOIl1:&n 
\.';tne55 to her husband, obtained by tIlt' prose
cution in Ii manner IIot stuted. allowed to bl! 
us",1 on her cross-('X:llninatiolJ); Suuth Dul:,,/,,: 
191U "t t <;;. .,-.;; D llU 1""" 1\' t ~ a Ct . • ,y~Jnw~r, _iJ._.. t _i> .... • 

oS7!l (letter~ written by defendant to his wife 
and by her delivered to the pros"euting attor
ney, admitted); 1'ezU8: 1911, Omss r, Statt·, 
Gl 'fex. Cr. 176, l:l,'j :;. W. 373 <husband's I .. t
t"'r to wife, found by a prying third person on 
the latter's Ilremises, cx('lud .. d; unsoulJd); 
Ira.hillo/vn: 1905, State r. :\d,on. :~9 Wash. 
:!:!I, b1 Pac. 721 (adult('ry of N. with S.; S.'~ 
letter to her husband, offered to impeach her 
us a witne:>.; for the ddendllllt :\., admitted, 
b"I'ausc .. produced by thc offi"ers of tho 
State"); H~iscOWH'I~: 1~~!J, Selden ~. State. 
-I II" "-1 ')-4 •. ", II' ')IS (I 1 i 19. _I ,_. ,"1_ .. ". . _ etters Jy a 
husband to n wife, d"pnsitNI by h('r with Iwr 
attorney for a di\'Orce, hl·ld not producibll' by 
the latter in a PTOSl'cutioll of the husband for 
p~rjury; addn'sses lind p')strnarks all the I'n
Vt·}.)PPS, equally excluded). 

§ 2340. I 1!)20, Dalton t·. People, GS Colo. 
44. IS!) Pac. 37 (conspiracy with :'Irs. H. to 
stcal an nutonwbilc; !\lr8. R. h:ld been con
victed; a letter frolll :'Irs. R. to her husband, 
writtell in the prison, W!lS showlI by him to 
defcndant's coun~c1, who llIade a cop~·. and the 
letter was then destroyed; the prh-ilegc held 
to prevent It. from testifying to the copy. on 
bchalf of the defcndant). 

1 1\)00, Derham v. Derham. 125 Mich. 109, 
S3 ~. W. 1U05; IS88, Stiche), v. Stickn!'y. 
l:ll U. S. 227, 237. 9 Sup. fJii, semble (cit('d 
PO$/, § 2:341), 

COIl/ra (that the prh'i!ege belongs to 
both): 1890, People r. Mullings, 8a CI1I. 138, 
143, 23 Puc. 229; 1915. Sweikhart v. Hanra
han. 184 :\fich. 201,150 N. W. 8.33 (crim. con.); 
1891, People v. Wond, 126 N. Y. 24!l,271, 2';' 
N. E. 362, 3cmble; 1912, Hampton r. State, 7 
Okl. Cr. 291, 123 Pac. 571; Wll. Luick v. 
Arends, S. D. • 132 ~. W. 353. 

Undecided: IS82, Perry v. Rnndall. 83 Ind. 
1-1:1. 146, umble. 

The privilege, of ooursc, does not belong to 
the pflrty to the suit as such (ante, § 21(0); 
hence, the party cannot appeal on the g:ound 

~. , . ,.-, .... '-.,.' . 
f' ',- • , .. . ' , 
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latter's silence is desired to be treated as an assent and an adoption of the 
statement, which thus makes it doubly a communication and doubly privileged. 

(2) The-spouse-possessingthe-prixil~g~.!11l1Y of cour~c waive it. The wah'er 
'. ".-_ M._"' __ 

may be found in some extrajudicial disclosure,3 or in some act of testimony 
which in fairness places the person in a position not to object consistently to 
further disc1osure,4 for, as already noted (ante, § 232i), the principle of 
wai\'er cannot depend solely upon the interpretation of conduct implying 
willingness to wah·e. . 

Xe\'ertheless, in a few Courts the doctrine of waiver appears to be ignored 
. . 

. .entirely.s This confusion of a disqualification with a privilege has been 
al;~ady adverted to (ante, § 2334); it is entirely unjustifiable (except as 
required by the express words of some perversely-phrased statute), and is 

of an erroneous d~nial of the privilege: 1911, 68 Tex. Cr. 449, 152 S. W. 915 (husband's usc 
Luick v. Arends, S. D. ,132 X. W. 353 of a deposition of his wife, held to allow her 
(alienation uf wifc's affections; the defendant ('xplanation of his solicitations to make it; cited 
cannot object to a ruling admitting for the ante, § 2338, n. 1; Davidson, P. J., diss.); 191i, 
plaintiff a letter from the wife to the plaintiff). Bennett v- State, 80 Tex. Cr. 652,194 S. W. 148 

In strictness, no third per.~on can raise the (murder; defendant's use of his wife's diary in 
question: 190i, White v. White, 101 Minn. part, held not a waiver as to the remainder). 
451, 112 K W. 62i (not decided). But the opponent's callir.:; of the wife ean-

Mayan inference be drawn from a party's not he a waiver: 1910, Abrahams v. Woolley, 
failure to call his spouse to testify to n eommu- 243 Ill. 365, 90 N. E. 667. 
nication for whit·h the privilege could have The following ruling is unsound; compare 
been waived? Yes; fol' the considerations § 2:li6, ante: IS91, Connolly v. :o.Iurrell, 14 
applicable to the other privilege (anlc, § 2243) Onto Pro lSi (the husband may at any time 
8pem here not applicable: 1912, Hampton 11. claim the privilege, even after making partial 
State, 7 Ok!. Cr. !291, 123 Pac. 571. dis(·losure). 

31915, Sweikhart V. Hanrahan, 184 Mich. ~ ~lla. 1877, Chapman t1. Holding, 60 Ala, 
!201, 150 N. W. 833 (crim. con.; the circum- 522,533, semble; Ill. 1913, Marks V. Madsen, 
Btanc~s held to amount to a consent); ISll4, 261 Ill. 51, 103 ~. E. 625 (here the statute is 
People V. Hayes, 140 N. Y. 484, 495, 35 N. E. a jumble of ineonsisteneies, and impliedly 
951 (letters from a wife to a husband, given hy negath'es any waiver); Kart. 1913, Treiher v. 
him to his mistress and by her to the district McCormack, 90 Kan. Gi5, 136 Pac. 268 (cited 
attorney, not pridleged for the husband). more fully ante, § 2338, n. 1); Mass. 1904, 

• The statutes cited ante, § 488, sometimp.B Com. V. Cronin, 185 Mass. 96,69 N. E. 1065 
provide for this: Ga. 1913, McCord v. McCord (defendant's wife's testimony to her hU3-
140 Ga. 1 iO, 78 S. E. 833 (divorce; wife's band's primte declarations to her, offered by 
testimony to descrtion held a waiver of her him, excluded; erroneous); Oh. 1916, Dick v. 
privilege as to a letter written by her to the Hycr, 94 Oh. 351, 114 N. E. 251 (whether a 
husband explaining his desertion); Ind. 1898, note signed by hus!Jand and wife was duly 
Driver 11. Driver, Ind. ,52 N. E. 401 executed; the wife testified on her own behalf 
(divorce; husband's usc of his own eommuni- that she signed it at his request, etc.; held, 
cations to the wife, treated as a waiver of privi- on objection by the plaintiff that the privi
lege as to his letters on the same subjects); lege was violated; here the privilege is absurdly 
Ia. -1897, Kelley V. Andrews, 102 Ia. 119, 71 mude to exclude testimony which both hus-
N. W. 251 (pr('scnee of the wife in Court at a band and wife desire to offer, waiving their 
fomJer trial when the husband disclosed the privilege); R. I, 1900, Robinson 11. Robin.~on, 
communications in question, not a waiver of 22 R. 1. 121, 46 At!. 455; Tenn. 1919, Crane 
the privilege for the second trial); Mo. 1898, &: Co. 11. Hall, 141 Tenn. 556, 213 S. W. 414 
Nichols v. Nichols, 14i Mo. 3Si, 48 S. W. 947 (marital conveyance in fraud of creditors; 
(examination of wife by opponent as to com- husband and wife not allowed to testify in 
munieations waives the privilege as to such their own behalf to the consideration; this 
communications); R. I. 18!i9, Rose V. Mit- ruling virtually revives the abolished disquali
chell, 21 R. 1. 270, 43 At!. 67 (alienation of fication of husband and wife to testify in each 
wife's affections; whether plaintiff's testi- other's behalf; the opinion gives no consider-
mony to wife's language to him is a waiver, ation to the distinct principles involved). 
allowing her to testify to similar matters, Urnlecided: 1882, Perry v. Rnndall, 83 Ind. 
undecided); Tex. 1913, Spenlman 11. State, 143, 146, semble. 
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so radical an error of principle that no further argument would cure such 
a mis,'l,pprehension. 

4. Cessation of the Privilege 

intended to secure such a guarantee against apprehension of disclosure as 
will induce absolute freedom of communication; and this can be attained 
only by continuing the protection in spite of the termination of the marital 
relation: 

IS5!}, STEPIIE:-:S, .J., in Lingo v. State, 29 Ga. 4iO, 483: "Communications between 
h\l~balld and wife are protected forever. This is necessary to the preservation of that 
perfect t'Onfidence and trust which should characterize and bless the relation of man and 
wife. Each must feel that the other is a safe and sacred depository of all secrets; and the 
protection which the law holds over the dead is the very source of greatest security to all 
the living." 

(1) Hence, it has always been.£Q!1~~g~~JI!!:l:..t the death or the person com-
. .._ - .• ____ - ~ -_.0, • ____ . _ 

municating doesnottcrminate-the. prh·ilege.1 In tliis respect, tIie present 
privilege differs not only -from the marital- disquallfi.cation( antc;--·§ 610) bu t 

§ 2341. 1 ENGL_~ND; 1824, Doker~. Hasler, 112 Ky. 455, 66 S. W. 35 (prh'i1ege held appli-
Ry. & :\100. 198 (a widow Dot admitted to prove cable to a widow's testimony in a suit on the 
n conversation between herself and the testator). husband's insurance policy); 1903. X ew York 

GNITED STATES; California: 1895. Emmons Life Ins. Co. r. Johnson, Ky. '. 72 S. W. 
r. Barton, 109 Cal. 662, 669. 42 Pac. 303; 762 (widow's testimony in fm-or of the 
Columbia (DUst.): 1879, Brooks ~. Francis, deceased's estate. excluded); Maine: 1859, 
10 D. C. 109; Delaware: 1852, Fanners' Walker ~. Sanborn. 46 l\le. 470. 472; .'fassa-
Bank r. Cole, 5 Harringt. 418; Georgia: chllsetls: 1861. Dexta r. Booth. 2 All. 559; 
1859. Lingo r. State, 29 Ga. 470. 483; 1869, Michigan: 1886. Maynard ,,_ Vinton. 59 Mich. 
Jackson r. Jackson, 40 Ga. 150,.153; IllinoUs: 139.152,26 X. W. 401; 1911, People r. Bowen. 
1895, Goelz ~. Goelz, 157 III. 33, 41,41 N. E. 165 Mich. 231. 130 N. W. 706; Minnesota: 
756: 1895. Gillespie r. Gillespie. 159 III. 84, 1895. Xewstrom v. R. Co. 61 :\linn. 78. 63 
90,42 No E. 305; 1898, Geer v. Goudy, 174 III. N. W. 253; Nebraska: 1895, Buckingham r. 
514. 51 N. E. 623; 1910, Schreffler ~. Chase, Roar, 45 Nebr. 244. 63 N. W. 398; 1910. 
245 III. 395, 92 N. E. 272 (appeal against a Metzger ~. Royal Neighbors, 86 Nehr. 61. 124 
decree setting aside a wife's will for unsound- N. W. 913; .Vew York: 1842, Babcock r. 
ness of mind; the husband's testimony for Booth, 2 Hill 181. 187; 1842. Osterhout v. 
the contestants, as to the ,,;fe's conduct and Shoemaker. 3 Hill 513. 519; 1872, South,,;ck 
language in the family, held improperly admit- v. Soutlm;ck. 49 N. Y. 510; Pennsylvania: 
ted; Rev. St. 1873, c. 51, § 5. held to contain 1846. Cornell r. Vanartsdalen, 4 Pa. St. 364, 
no exception to the common-law nile for such 374; Tennessee: 1871. State r. :\IcAuley, 4 
a case); 1912, Xeice v. Chicago &; Alton R. Co., Heisk. 424,432; Wisco118in: 1905, Schultz r. 
254 III. 595, 98 N. E. 989 (widow of deceased Culbertson. 125 Wis. 169. 103 N. W. 234. 
person killed by defendant's train, not allowed In some of the abo\ e cases the testimony "'as 
to testify to a conversation ,,;th him as to his excluded even when it fa\'ored the deceased. 
intention in taking a journey); Indiana: 1872, partly because of t.he erroneous view already 
:\Iercer r. Patterson. 41 Ind. 440, 444; 1873, noticed (ante, § 2334. par. 1), partly because of 
Griffin v. Smith, 45 Ind. 366; Iowa: 1900, II too strict view of the principle of waiver 
ShuDlan v. Supreme Lodge, 110 Ia. 480, 81 (ante, §§ 2329. 2340); a correct solution is 
N. W. 717 (statute applied); 1901, Hertrich v. seen in the following cases; 1888, Stickney 1). 

Hertrich, 114 Ia. 643, 87 N. W. 689; Ken- Stickney, 131 U. S. 227, 237, 9 Sup. 677 (a 
lucky: 1841. McGuire~. Malone~·, 1 B. Monr. widow held to be "at liberty, though not com-
224; 1858. Short v. Tinsley, 1 Mete. Ky. 397, pellable, to state the directions given by her to 
401; 1890. Com. ~. Sapp, 90 Ky. 580, 584, her husband respecting the im'estment or her 
14 S. W. 83·1; 1901, Murphy v. Murphy, money"); 1897, Smith v. Cook. 10 D. C. App. 
Ky. • 05 S. W. 165 (privilege held not appli- 488.492; Posey 11. Hanson, 10 D. C. App. 497, 
cable to Ii widow's testimony to the testator's 509 (the widow allowed to disclose communi
declarations in a will contest; Du Relic. J.. cations with the deceased husband in a suit 
diss.); 1902, Manhattan L. I. Co. v. Beard, against her involving the title to property). 
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also from the marital privilege against adverse testimony (ante, § 223i); so 
that, even where those two have been terminated by death or ha\'e been 
abolished by statute, the present privilege remains, for communications had 
during marriage. 

(2) In the same way, the privilege docs not terminate with dirorce.~ 
(3) But the arplication of the privilege to a communication made between 

husband and w~ie living in ,~eparation,3 or between persons living in unlawful 
cohabitation} .:annot be conceded; for here the policy of the privilege does 
not apply (ante, § 2332), since the relation is not one in which the law need 
seek to foster confidence, and no privilege ever came into existence. 

(4) And neither ill policy nor in logic docs the pridlege protect during 
marriage the communications made between the man and the woman before 
their marriage." 

Z·Ala. 1885, Owen v. State, 78 Ala. 425, 428; 
1888, Long v. State, 86 Ala. 36, 41,5 So. 443; 
.4rk. 1884, Nolen t·. Harden, 43 Ark. 307, 315; 
Cal. 1890. Pt'npl" ,'. :>'Iullin~s. ~3 Cal. 13S. 14:~, 
23 PIIC. !!:m; Ill. 1&96, Griffeth r. Griffeth. 162 
111.368"14 N. E .. .,20 (dh'oreed wife not allowed 
to testify for the plaintiff in an action by the 
second wife for divort·p); 189H, G~er t'. Goudy, 
174 III. 514, 51 X. E. 623; HJ07, Wickes v. 
Walden. 228 Ill. 56, 81 ~. E. 798; llid. 1882, 
Perry v. Randall. 83 Ind. I·ta; Ind. Terr. 
1904, German-Amer. Ins. Co. v. Paul, i; Ind. 
Terr. 703. 83 S. W. 60; la. 1901, Evans' 
Estate. 114 Ia. 2·10. 86 :N. W. 283; Kan. 1872, 
Anderson t'. Anderson, !J Kan. 112, 115; Ky. 
1890, Com. v. Sapp. !l0 Ky. 580, 584, 14 S. \V. 
8~4; Jfich. 1888, Hitchcock v. Moore, 70 
:>.rich. 112, 116, 37 ~. W. 914; 1909, Pierson 
r. Illinois C. R. Co .• 159 Mich. 110. 123 ~. W. 
576 (point not noticed in opinion); .Minn. 
1886, Leppla Ii. Tribune Co .• 35 l\linn. 310. 29 
:N. W. 127; Mo. 1900, State v. Kodat, 158 Mo. 
125,59 S. W. 73; S. Y. Ratcliff v. Wales, 1 
Hill N. Y. 63; 1861. Chamberlain ll. People. 23 
X.Y. 85, 89; Oh. 1849. Cookv. Grange, 18 Oh. 
526. 529; Pa. 1887, Brock v. Brock, 116 Pa. 
109. 113. 9 At!. 486; R. I. 1900, Robinson 0. 

Robinson, 22 R. I. 121, 46 Atl. 455; S. D. 
HIll. Luick v. Arends, S. D. • 132 N. W. 
35:~ (divorce since suit begun; point not 
noticed); Ten,.. H;5S, Kimbrough v. !\litcheIl. 
1 Head 5a9. 540; TeL. J!)oa. Davis 1'. State. 
4.5 Tex. Cr. 29:!, 77 S. W. 451; Wash. 1915. 
State v. Snyder. 8·1 Wash. 485, 147 Pac. 38 
(for communications during marriage); Wis. 
1870, Cook v. Henry. 25 Wis. 569, 571. 

3 Accord: 191a. Holyoke 1'. Holyoke's 
Estate, 110 Me. 469, 87 At!. 40. Contra: 1884, 
Holtz r. Diek, 42 Oh. St. 23. 26 (a wife's letters 
to a husband, while living separate from him. 
admitted on common-law principles; "that 
rule has not been limited by the present legis
lation, but enlarged "). 

• 18:11. Wells v. Fisher. 1 Moo. ,~ Rob. 9(1 
(here the man was a second husband, but tho, 
first husband. who had been supposed dead. 
had returned from foreign parts). 

6 1920, Halbaek r. Hill, D. C. App. • 
261 Fer!. 1007 (letters "Titten by the wife to 
the husband before marriage, produced against 
him; more fully stat~d ante, § 2235. note 6); 
1920. Com. r. Barroniall, 235 Mass. 364, 126 
N.E. 833 (perjury; wife of defendant allowed to 
testify to his etatcml':lts Inade before marriage). 

• 
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TOPIC B (continued): 'PRIVIL:r:GED COMMUNICATIONS 

SUB-ToPIC IV: CmrMUNICATIONS BY AND TO JURORS 

CHAPTER LXXXII. 

§ 2345. General Principles involved. 

A. PETIT JORY 

§2345 

1. Privileged Communications Rule duct, liS ml\t~rial j Jurors Impeaching their 

§ 2346. Scope of the Principle. Verdict; History of the Rule. 
§ 2353. Same: Policy of the Rule. 
§ 2354. Same: State of the Law in 

2. Parol Evidence Rule Various Jurisdictions j Qualifications of the 
§ 2348. General Principle. Rule. 
§ 2349. (a) Motives, Beliefs, Misun- § 2355. (d) Mistake in Recording or 

derstandings, or Intentions of Jurors,:ls Announcing the Verdict. 
immaterial. § 2356. Same: Explaining the Verdict's 

§ 2350. Same: Examining the Jury Meaning j Mistake as to its Legal Effect i 
before Discharge, to ascertain the Grounds Retiring to Heconsider. 
of Verdict. 

§ 2351. (b) Issues of the Trial, a.~ 3. Arbitrators' Awards 
material j Judge's Instructions, a.~ con-
sidered by the Jury. § 2358. Foregoing Principles applied to 

§ 2352. (c) Irregularities ilnd lI.Iiscon- Arbitrators' Awards. 

B. GRAXD JURY' 

1. Privileged Communications Rule 

§ 2360. History and General Principle. 
§ 2361. (a) Privilege of Grand Jurors; 

Secrecy of Vote and Opinion. 
§ 2362. (b) Privilege of Witnesses be

fore the Grand Jury; General Principle. 

• 

§ 2363. Same: Instances of the Cessa
tion of the Privilege. 

2. Parol Evidence Rule 

§ 2364. Grounds for Indictment; Illegal 
Evidence; Required Xurnber of Votes; etc. 

§ 2345. General Pl'inciples involved. The doctrine of Privilege for confi
dential communications, when applied to jurors in their deliberations, found 
itself side by side with two other and totalh' distinct doctrines. To the nat-• • 
ural risks of entanglement, add that one of these doctrines is not a principle 
of Evidence at all, and that the other is a now discarded principle which at 
one time had great vogue in other relations; and it is easy to see that much 
obscurity of rule has resulted, together with much difference of judicial opinion. 

As the common formula has run, "a juror's testimony or affidavit is not 
receivable to impeach his own verdict." But this rule of thumb is in itself 
neither strictly correct as a statement of the acknowledged law, nor at 
all defensible upon any principle in this unqualified form. It is a mere 
shibboleth, and has no intrinsic signification whatever. It resembles the 
popular notion in times of stringenc.v that" the country needs more money," 
or the old tradal fallacy that a people's money ought to be spent within its 
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own borders and not paid to foreign merchants for foreign goods, both of 
which have a certain plausibility, and yet can be exposed only by a consid
eration of independent and fundamental economic principles which combine 
under certain circumstances to produce the facts that give plausibility to the 
popular dogmas. 

The dogma that a juror may not impeach hi,y verdict is, then, in itself neither 
correct in law nor reasonable in principle; but it has reference to a group of 
rules deducible from three general and independent principles, which must 
be examined separatel~': 

A. Petit Jury. 1. Pricileged CommunicaiiOlls. The juror's SUbjective free
dom of expression in consultation must be guaranteed. Hence the evidential 
principle of privileged communications (allie, § 2285) genuinely applies to the 
deliberations of a jury, so as to forbid anyone of them to reveal the com
munications of another made during retirement, without the latter's consent. 

2. Parol Evidence (Integration). The verdict of a jury is a written act, 
like a will or a contract or a judgment reduced to writing, and the" parol evi
dence" rule (post, § 2401) gO\"erns it, in a special application adapted to its 
circumstances. The results of this principle's application fall under four 
heads: a. The negotilltiol18 and motiz'es preceding and leading up to the final 
act of uttering the verdict are immaterial and cannot be used to vary or set 
aside the verdict as uttered; b. The precise scope of the issues upon which 
the verdict is founded is always open to ascertainment; c. The failure to 
observe those forms of behat"ior which are essential to the validity of jurors' 
actions is always open to establishment; d. The incorrectness of theforeman'.y 
declaration or of the clerk of court's record, in not representing the actual 
terms of the \"erdict as finally assented to br the jury as a body, may alwaJ"s 
be established, for the purpose of correcting the recorrl, by proceedings taken 
at a proper time; provided always that this permissible process is to be dis
tinguished from the things prohibited hy the rule of (a), above. 

3. Self-8tultifying Testimony. In so far as the rule of 2,c, above, is attempted 
to be carried out by using a juror's testimon:; to prove his own misbehavior, 
this would be forbidden by the principle' nemo turpitudinem suam allegans 
audietur' (ante, § 525), if there were any such principle. But that principle 
of Eviuence has long ago disappeared from every other part of our law, and 
it should not survive for the present purpose. 

B. Grand ./ury. The foregoing principles have application as well to 
grand jurors as to petit jurors, but naturally with some differences of result. 
The chief difference is that under the principle of 1, above (Privileged Com
munications), the communications of witnesses to the jurors, not merely of 
the jurors among themselves, are inclurled, and a special development of 
the principle becomes necessar~". 

So also the award of Arbitrators is governed by the same principles, the 
chief difference occurring in the application of 2, b, above, because of the 
arbitrators' combination of the functions of judge and jury. 
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§§ 2346-2364) PETIT JC'HORS §234G 

A. PETIT JL"HY 

1. Privileged Communications Rule 

§ 2346. Scope of the Principle. The requirements of the general principle 
of Privileged Communications (ante, § 2285) are fully satisfied for communica
tions between jurors during retirement. The communications originate in a 
confidence of secrecy; this confidence is essential to the due attainment of the 
jur~·'5 constitutional purpose; the relation of juror is c1earl~· entitled to the 
highest consideration and the most careful protection; and the injurJ' from 
disclosure would certainly overbalance the benefits thereby gained.1 It has 
therefore always been assumed and conceded that a juror is privileged not to 
hare !ZW communications with a fellow-juror disclosed upon the witness-stand 
against his consent.2 

Xe\'ertheJess this principle has in practice not played a frequent part, and 
for three reasons: (a) The communications between jurors are seldom relevant 
in any way upon another trial; 3 (b) even when the~· are desired to be used 
on motions for a new trial, they are usuall~· excluded b~· virtue of the parol i 

evidence rule in some aspect; when they are not so excluded, they are still f 
usually without the prh·ilege because they im·oh"e misconduct, which is per-l 
haps not protected by the principle of the privilege; 4 (c) even when the priv
ilege would apply, the juror himself waives it by making voluntary affidavit. 

It remains, however, to notice the practical differences between the appli
cation of the present principle, i. c. the genuine Privilege, and the ensuing 
one, i. c. the Parol Evidence rule: 

(1) Cnder the Parol Evidence rule, the juror's testimony is excluded onl~' 
when it is offered to prove facts nullifying the verdict, on a motion for a new 
trial. But under the Privileged Communications rule, the juror's testimony 
would be excluded for any purpose whatever, for example, where upon 
another trial he was a witness and his bias was offered to be shown bv his • 
expressions during retirement with the former jUQ'. Thus the genuine 
Privilege may have a larger scope than the Parol Evidence ruIe. 

§ 2346. I 1834, Johnson, J., in !\f'Kain 11. 
Love,2 Hill S. C. 506 ("We know from experi
ence that, ill questions admitting of any doubt. 
the only po~sible means of arriving at unani
mity of opinion amongst many is by a free 
interchange of thought. and to d~ny it to a 
jury would be to defeat the object of trial by 
jury"). 

In 1757. Admiral Byng ha\;ng becn con
demned to death by a court-martial. whose 
decision many thought harsh, a hill was pre
sented to release from their oath of secrecy the 
members of the court-martial. so that an in
vcstiglltion might be had; this bill Lord !\faIll!
field and Lord Hardwicke both opposed, and 
their argumen ts are analogous to those urged 
against the disclosure of a jury's deliberations 
Rnd reasonings (Cobbett's Pari. lIist. 803-822. 
Campbell's Lives of the Chancellors, VI, 273). 

21873. R .. 11. Kahalewai, 3 lIaw. 465. 470 
(rule applied); IS:!4, State v. Powell. 7 :-;. J. 
L. 244. 248 (knowledge of the condition of the 
body, acquired liS a coroner's juror upon the 
Bame death, not privileged). 

But the rule docs not preyent a juror from 
testifying at a subsequent trial to krlOwledoe 
obtained by a l'iew of premiaes at a fOl'lIler trial: 
IS75, Cramer v. Burlington. ·12 Ia. 315 (juror 
who had examined a sidewalk at a view on a 
former trial. admitted); 1906, Hughes ~. 
Chicago, St. P. !\L & O. R. Co .• 126 Wis. 525. 
106 N. W. 526 (similar). 

Compare § 1168. an/e. 
• Thay might be rclavant to impeach the 

juror as a \\;tnes8 in a later trial; e. o. as at
tempted in Phillips r. Marblehead, 148 !\fass. 
326, 330, 19 N. E. 547 (1889). 

• Po.t, § :?354. 
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(2) Cnder the Parol Evidence rule, the juror's testimony is excluded (by 
the prevailing rule) in pro\'ing either his own misconduct or a fellow-juror's; 
but under the Privileged Communications rule the former is obviously not 
exduded, where the juror makes yoluntary affidavit. Contrariwise, in the 
few jurisdictions which do not accept the rule prohibiting proof of mis
conduct, the juror might still be pre\'ented from disclosing a fellow-juror's 
communications unless the latter consented. 

(3) Cnder the Parol Eyidence rule, the prohibitions, so far as the~' exist 
at all, are absolute and independent of the juror's consent; but under the 
Privileged Communications rule there is nothing left to prohibit if the privi
leged juror once consents, 

2. Parol Evidence Rule 

§ 2348. General Plinciple. The principle of the Parol Evidence rule (the 
constitution of jural acts) is later examined in detail (post, §§ 2400-2478); 
and a jury's verdict is one of the most important acts illustrating the appli
cation of that principle. To consider its application here is to separate the 
subject from its natural place, but is unavoidable. 

, That principle is that where the existence and tenor of a jural act i. e. an 
utterance to which legal effects are attached ' are in issue, the outward utter-. , . 
ance as finally and formally made, and not the pz.:ior.and private'intention, 
is taken as exclusively constituting the act (post, §§ 2404, 2425); and there
fore where the act is required (as judicial proceedings are) to be made in 
writing, the writing is the act (post, § 2450). But this assumes that there was 
an act; nothing therefore prohibits the investigation of the circumstances to 
determine whethcr an act of the alleged tenor was consummated by the will 
of the parties (post, § 2408). :Moreover, if any formalities are cfsential to the 
validity of the act, their absence may of course be shown (post, § 2456). 
Finally, even when an act of the tenor alleged appears to have been done by 
written utterance, the failure of the written utterance to correspond with the 
private intention is good ground, in a proper proceeding, for judicial revision 
and correction of the writing, so far as there is no impolicy in unsettling the 
transaction and risking contro\'ersial unccrtainty (post, §§ 2413, 2417). 

In applying this principle to a jury's verdict, the subject naturally falls 
under four heads: 

a. ThejllToTs' deliberatiollB during retirement, their expressions, arguments, 
motives, and beliefs, represent that state of mind which must precede every 
legal act and is in itself of no jural consequence. The verdict, as finally agreed 
upon and pronounced in court by the jurors. must be taken as the sole em
bodiment of the jury's act. Hence it stands, irrespective of what led up to 
it in the privacy of the jury-room, precisel~' as the prior negotiations of 
the parties to a contract disappear from legal consideration when once the 
final agreement is reduced to writing and signed. The difference is that the 

. parties need not havc reduced their transaction to a single memorial (i. e. by 
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integration) unless they wished to, while the law requires the verdict thus 
to be made; hut the effect is the same, when the act is once done. 

b. The umtcs submitted to a jury must he known before the scope of the 
verdict can be completely determined, because a general verdict purports only 
to state the net fact of a decision pro or con, and the subject of law and 
fact, upon which the decision is given, must still be sought in the pleadings, 
the testimony, and the instructions, precisely as a written contract may 
by the parties' express intention cover only a part of a transaction and lea,'e 
the rest to be determined from other materials (1)Ost, § 2430). Hence, prop- .
erly, the issues covered by a verdict may always be established, in order 
to determine the scope of the judgment, and by a juror's testimony, if needed. 
Here, howe\'er, certain discriminations, as will be seen,- coni'e into play. 

c. The jury's failure to obey essential formalities of conduct may im'alidate .'
the verdict. just as the parties' failure to observe the required formality of 
recording a deed or attesting a will or stamping a contract (under the revenue 
law) or making a memorandum (under the statute of frauds) may invalidate 
a transaction otherwise perfect (post, §§ 2454-2456). The transgression of 
these rules of formality may therefore of course be established as a ground 
for invalidating the \'erdiet. What these formalities shall be is determined 
by the policy applicable to jury-trials, and is in no sense a question of evi
dence. There is, however, a rule of Evidence, now generally but improperly 
accepted, that the fact of informality, so far as it involves improper conduct 
by the jurors, shallllot be proved by one of the jurors themselves. This rule 
has nothing to do, in principle, with the trial rules of informality, nor with 
the parol evidence rule permitting informalities to be established. 

d. The correction of a mistake in the jur:.'s uttered verdict, occurring be---- -
tween the time of the act of voting or assenting in the jury-room and 'the 
final entry of the verdict by the clerk in court, may properly be made, upon 
the same principle that a deed may be reformed in equity for mutual mis
take, so as to make it correspond with the expressed agreement of the par
ties as informally reached before the execution of the deed (post, § 2417), or 
that a judgment-roll lIlay be corrected' nunc pro tunc' to correspond with the 
proceedings as originally contained in the pleadings orthe clerk's minutes (post, 
§ 2450). This process, however, has constantly to be distinguished from the 
improper attempt to violate the principle of (a) above by giving effect to the 
motives or beliefs of the jurors leading up to their final act of voting or assent. 

From the general principle of the Parol Evidence rule, therefore, may be 
adequately deduced all the detailed rules that control the methods of correct
ing or setting aside the juris verdict. So far as the Privileged Communica
tions rule incidentally forbids anything which the Parol E"idence rule would 
permit, its effect will be noticed under the appropriate head. The effect of 
the supposed rule against self-stultification (' nemo turpitudinem suam ') will 
also thus be noticed, The rules defining the informalities fatal to a verdict 
will be assumed to be already prescribed by the law of trials. 
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-
§ 2349. (a) Jurors' Motives, BeUefs, Misunderstandings, Intentions, and the 

like, as Imma.teria.l. Por the reason already stated (ante, § 2348, par. a), the 
verdict as uttered is the sole embodiment of the jury's act, and must staml 
as such without regard to the mvtiyes or beliefs which have led up to their 
act. The polic~· which requires this is the same which forbids a consideration 
of the negotiations of parties to a cOntract leading up to the final terms as 
deliberately embodied ill their deed, namely, the loss of all certainty in the 
verdict, the impracticability of l'eeking for definiteness in the preliminary 
,"iews, the risk of misrepresentation after disclosure of the verdict, and the 
impossibility of expecting any end to trials if the grounds for the verdict 
were allowed to effect its overthrow: 

1872, CLEASBY, R, in Duke of BlIccleuch v. Metropolitan Board, L. R. 5 II. 1. 418, 
43·1: 1 "As soon as the award i~ llIade, it must speak {or itself. It must be applied, as 
in other cases, by extrinsic evidence to the subject-mtltter, but cannot be explained or 
varied or extended by extrinsic evidence of the intention of the person making it. There 
appear to me to be the strongest ohj(.'Ctions against alIo\\;ng the umpire to be examined 
for the purpose of she\\;ng what he intended to he included in the award. In the first 
place it is (and, indeed. must be) a written instrument, and the general rule is applicable, 
that its effect must be colIectL-<i from the instrmnent itself. • .. The award taken by 
itself is something certain and fixed, and settles the rights of the parties; but if e\;dence 
be admitted of the intention and state of mind of the ulIlpire when he made it, its certainty 
is destroy(.'(I, and its effect depends upon his memory, clearness of intellect, and perhaps 
upon his \;ews and wishes taken up afterwards. Surely it would be a most dangerous 
thing, after an award has becn made which bl..'Comes of itself the foundation of a right, 
to allow anyone to retain the power of explaining it away, or even of defeating it. We 
('an properly investigate the acts of a jUdge nr arbitrator in prosecuting a particular 
inquiry, and his judgment founded upon it; but how can we investigate liis secret thoughts 
or intentions? He is the only master of them, and what he says must be conclusive, as 
there is nothing which can contradict or elq)luin it. The objection to such evidence 
would be more striking if, instead of the umpire being appealed to, two arbitrators had 
joined in an award. Could each have been questioned as to the composition of the 
award? Although they had agreed as to the result and atnount of the award, it would 
nut at all follow that they agreed in the steps by which it was arrived at. Indeed, we 
know that agreement in such a result is often only arrived at by s.:.me concession m;d 
comprOT'1ise, and in 9 case of a differenec in the evidence of what was intended, which is 
to govern and influenl"C the award. Or it may be farther illustrated by supposing the case, 
instead of going to arbitration, to go to a jury. There is an assessor who presides, and 
he directs the jury to reject certain heluls of claim and to compensate for others. The 
jurymen give a general verdict. Could the twehoe jur;.-.nen he called as witnesses to shew 
to what extent they had severally acted upon the direction given, or against it, so as to 
,,;tiate the verdict by she\\;ng that some jurymen included in it matters they could not 
properly include? I submit not, and that the verdict must speak for itse!1 .... The 
state of the arbitl"ator's or judge's mind is of no importance, exrept so far as it is embodied 
in some judicial act done hy him. His mind may fluctuate allll change more than once 
until the decision is delivered, and then, whether it he upon an interlocutory or final matter, 
the case is so far hound." 

1802, THEn, J., in Robbins v. Wirulorer, 2 TyI. \"t. 11. 13: "The common law requirt'S 
that the twelve jurors shall unite in a vcrdiet. WhoeVer considers the variety and intricacy 

§ 2349. I This opinion is dealing with an pressly applied to jurors' verdicts, and it con
arbitrator's award, Lut its reWloning is c::;:- tains the aoundcst statement of tI.'.: principle. 
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of rauses they have to determine, the difficult~- of bringing twelve persons of different 
habits and modes of thinking. and of unequal ahilities. fortuitously elected, to concur in 
opinion, ,,;11 perceive the wisdom of the Legislature in directing that their deliberations 
should be secret; for it was to be eXI>e<'t<:>d, that in bringing about II ur.ion of sentiment 
in the panel, the subject under consideration woule! he presented in various lights; that 
futile objections would be met \lith inconclusive arguments, theory opposed to practice. 
and legal science to ('Olllmon sense; that the reputations of \\;tnesses would be scanned. 
the character of parties too often adverted to, and the whole investigation illustrated by 
relations of what each juror had heard or known in cases supposed similar; that tb.~ 
warmth of debate would excite an obstinacy of opinion, and a reluctant and tard~: assent 
to the verdict, perhaps drawn from some one, which, on after reflection. might leave in 
the juror's minJ a doul,t of its rectitude. It would he of dangerous tendency to admit 
jurors by affidavit to detail these deliberations of the jury room, to testify to subjects 
not perfectly comprehended at the time. or hut imperfectly re('oliected. From a l1atural 
commiseration for the losing part~·, or a desire to apologize for the discharge of an ungratP.
ful duty, after the juror had been discharged from office, he would be too apt to intimate, 
that if some part of the testimony had heen adverted to, or something not in evidence 
omitted, his opinion would ha .... e bcen otherwi~. whilst otherr. of the panel, with difi'erent 
impressions or different tl'COllec6ms, might testify favorably for the prevailing party. 
This would open a no\·cl and alarming sourre of litigation, and it would be difficult to 
sa .... when a suit Was tenninated." • 

1836, TUHL~:Y •• J., in IIl1d.ron. ..... State, !) Yerg. 407, 410: "To establish "the prin-
ciple that jurors tuay file affida\;ts showing upon what particular parts of testimony 
the~' may have found their .... erdict, with a view of granting new trials if the Court 
shall be of opinion that the testimony thus made the bash; of the verdict was not 
legal, and therefore ought not to ha .... e been received, would be casting obstacles in the 
wa~· of criminal trials that would render it almost impossible ever to bring them to 
a conclusion." 

1839, SIl\W, C. J .• in .llurdocl.· \'. Sum7ler, 22 Pick. 156: "'l11C general rule is that 
affida\;ts of jurors \\;11 not be receh'ed to pro· .. e any mistake of the evidenct; or misappre
hension of the law on the part of the h~·. Different jurors, according to their different 
degrees of intelligence, of attention, and hahits of thought, may entertain different \;ews 
of the evidence and of the instructions of the Court in point of law. But the .... erdict, in 
which they all concur, must be the best e .... idence of their belief both as to the fact and 
the law, and therefore must be taken to be conclusive." 

Accordingly, it is to-day unh'ersally agreed that, on a motion to set aside a 
verdict and grant a new trial, the verdict cannot be affected, either fa\'orably 
or unfa"orablv, bv-the circumstances: • • 

that one or more jurors misunderstood the judge's iIl8lrllctirJ1l; 
or were influeneed by an illegal paper or b~r an impropcr remarl. of a fellow-

• Juror; 
or assented because of weariness or illness or importunities; 
or assented under an erroneous belief that the judge would use clemency or 

ha.ve the legal right to vary the sentence; 
or had been influenced by inadnu:ysible evidence; 
or had deCided upon grounds which rendered newly-discm'ered eridence 

immaterial; 
or had omitted to consider importu:lt evidence or issues; 
or had miscalculated accouTlts by errors of fact or of law; 
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or that an~' other lIIoth'e or belief, leading to their decision, had existed prior 
to their finll.l assent and \·ote.~ 

2 ENGLAND: 1754, Canning's Trial, 19 How. 
St. Tr. 283, (j09 (the jury ha\;lIg brought in a 
v~rdict of "guilty of perjury, but not wilful and 
corrupt," and the Court refusing to receive it, 
th£.' jury retired and brought in a verdict of 
.. guilty of wilful and corrupt perjury"; and, 
upon a motion for a new trial, based on two 
j'lrors' affidavitH, the foreman of the jury" was 
s('nt for by the Court," and stilted that two of 
the jurors would not consent to the second ver
diet unless the jury recommended the accused 
for mercy, whereon they all agreed on that 
basis; and the motion, heing argued before fivo 
of the superior judgcs among others, was ovcr
rule,!); 1770, It. v. Almon, 5 Hurr. 20i:i6 (a 
juror's affid!l\'it, that he had understood the 
judge's direction to be that certain edrlenco 
was cOll('lusivc, and that "if he had apprc
hpnded that the jury were at liberty to exercise 
their own judgmcnt, he would have ael/uitted 
the defendant." was exdud"d; Aston, J.: .. A 
juryman'~ affidadt with rpgard to his senti
ments in point of law, at the trial, ought lIot 
to be admitted "); IS:!:?, Hamadge v. Ryan, 
9 Ding. 3:,:l, 338 (a juror having bpen charged 
with expressions of bias before the trial, the 
foreman's affid!l\'it that" the verdict was not 
oceasionpd by the practice of that individual" 
was cxcludpd, the Court" ohsprdng that tho 
affidavits on the othpr side applit'd only to the 
conduct of the juror b"fore he entered the jury
box"). 

CANADA: 1900, Fraser t'. Drew, :;0 Can. 
Sup. 241 (misunderstanding the e\·i,kncc). 

UNITED STATES: Federal: IS00, Lad.! v. 
Wilson, I Cr. C. C. a05 (juror~' affidlldt that 
"a mistake was made by the foreman in pal
culating upon the principles agree<1 on hy the 
jury:' said to be II dangcrou~," and the prae ... 
tiee of reeeh'ing them not to be sam·tioncdl ; 
1890, Glaspell v. R. Co .. 43 Fed. 900, 907, 
Thomas, J. (jurors' aflida\;ts as to their 
method of reckoning the damages, offered to 
~how that an erroneous instruction was not 
followed and was ther('for(' harmless, excluded) : 
1890. Fuller I'. Fletcher. 4-1 id. ::14, 39 (jurors' 
affida\;ts not admissihle to show that they 
were or were not influenced by certain mo
tin's); 1892, Mattox v. U. S .• 146 U. S. 140, 
14::?, 147, 13 Sup. 50 (rule of Perry ll. Dailey, 
Kan., and 'Voodward v. Lea\;tt, Mass., ap
proved; quoted post, § 2352) ; 
.-trkan.sas: 1881, St. Louis I. M. & S. R. Co. v. 
Cantrell, 37 Ark. 519, 523, 527 (juror's affi
davit liS to the effect of the Court's instruction 
upon his vote, excluded); 1917, ReifT v. Inter
state B. :\1. Ace. Ass'n, 127 Ark. 25-1,192 S. W. 
2lfj (affidavits that "they did not undf.'rstand 
till' pfTcet of their verdict," exdudcd) ; 
California: 11'54, Amsby 1". Dickhous(>, 4 Cal. 
103 (juror's affidavit thnt he was disouu.!".! 
from a contrary verdict by a fellow-juror's 

improper conduct. excluded); 1860. People v. 
Wyman. 15 Cal. 70. 75 (that the verdict was 
not "a fair expression of the opinion of thE< 
jury," excluded); 1865. People 1'. Hughes, 29 
Cal. 258, 263 (that two jurors would not 11:1\"0 
agreed to a verdict hut fur fear of being shut 
up over night, excluuNI); see the later cases 
cited ill/ra, n. 3 ; 
Colorado; 1890, Knight r. Fisher, IS Colo. 176. 
25 Pae. 78 (jurors' affidavits not received to 
show "improper arguments advanced' by 
their fcllow-jurors"); 1891, 'Vray ll. Carpen
ter, 16 Colo. 271, 27 Pac. 248 (jurors' affida\'its 
as to the "theory or ground upon which they 
rendered their verdict," excluded); 1919, 
l\lcLean 1l. People, 66 Colo. 4i:i3, ISO Pac. 676 
(Ii,/uor offence; jurors' affidavits as to "what 
influenced their minds." excluded) ; 
Conllecticut: IS5:?, Haight v. Turner, 21 Conn. 
W:3, 5U6 (juror's affidavit that the jury had 
eonsidNcd certain evidenee contrary to the 
Court's instruction, excluded) ; 
Col,olloia (Disl.): 1910, Hyde ll. U. S., 35 
D. C. App. 451, 486 (jurors' affida"its that the 
verdict in a conspiracy case was reached by a 
compromise as to acquittal and conviction of 
the several defendants) ; 
Florida: 1878, Coker v. Hayes, 16 Fla. 368, 
392 (juror's affid,n-it not received to show that 
he assented to the verdict" because of the dis
content of many of the jurors at his not agree
ing with them ") ; 
Georoia: 1850, Dishop fI, State; 9 Ga. 121. 125 
(juror's affidavit that he was induced to agree 
"by the 'persuasion of his fellow-jurors and by 
their misrepresentations as to the efTect of the 
vt'frliet," excluded); 1853, Clark v. Carter. 12 
Ga. 500, 503 (juror'~ affidavit that he mis
understood the case in arriving at his verdict. 
excluded); 1855, l\Icr~cr v. State, 17 Ga. 146, 
174 (juror's admissions that he yielded to~he 
verdict only" because he could not control the 
rest of the jury," excluded); 1859, Coleman f). 

State, 28 Ga. 78, 84 (similar); 1867, Rutland 
r. Hathorn, 36 Ga. 380. 384, 386 (similar); 
1873. King v. King, 49 Ga. 622 (similar) ; 1885, 
Coleman ll. Slade, 75 Ga. 61,72 (like Clark v. 
Carter, 8upra); 
Hawaii: 185!), Howland t·. Jacobs, 2 Haw. 155 
(juror's affid:l.\"it 3S to fellow-jurors' impropr-r 
reasons for the \'erdict, excluded); 1873, R. v. 
Kahalewai, 3 Haw. 465, 469 (affidavits of 
jurors and third persons as to the language of 
jurors during deliberation, indicating bias, 
excluded) ; 
Illinois: 1841, Smith v. Eames, 4 Ill. 76, 81 
(jurors' affidavits as to tbeir understandinll of 
the judllc's in~tructions, eX('ludcd); 1878, 
Nicolls r. Fostpr, 89 Ill. 386 (jurors' affidavits 
not admitted to show" what the jury thought 
and did in thpir r('tir('mcnt "); WI6, People v. 
Duzan, 272 Ill. 478, 112 N. E. 315 (erroneous 
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The following discriminations, howe\'er, must be made: 
(1) .l\Ian~' Courts reach this result b~' merely pronoullcing the shibboleth 

that "a juror cannot impeach his t'crdici," and do not appreciate the vital 

refusal of an instruction; jurors' affidavits that 
they did not notice that any of the written 
instructions were marked as refused, ete., not 
admitted; repudiation a! the distinction that 
jurors' affida\'its CUll be received to support a 
verdict) ; 
Indiana: 1846, Ward f. State, 8 Blackf. 102 
(juror's affida"it as to hi. ,. particular view of 
the testimony," excluded); 1858, Elliott f. 
Mills, 10 Ind. 368, ail (jurors' statements that 
they "unintentionally o"erlookcd" a credit in 
defendant's f/l"or, exdllded); lSG4. Hugh('s 
v. Listner, 23 Ind. 30G (juror's affidlwit that he 
yielded his verdict only to avoid illrtlll'r COII

finement, exclud('d); 1Si2, Withers v. Fisrus, 
40 Ind. 1:31 (jurors' affid:wits not admis«ihlf! 
to show that they had made a mistake in cal
culating the interest) ; 
Indian Terr. l!lO:~, Langford v. U. S., 4 Ind. T. 
56i, i6 S. W. 111 (juror's afridavit as to his 
reason for consenting, excluded) ; 
Iou'a: lS40, Lloyd t'. McClure, 2 G. Gr. 139. 
142 (jurors' affidavits not admitted to show 
•. what items they had allowed and what re
jected," in nn action on an account); 1851, 
Abel r. Kennedy. 3 III.. 47 (not admitted to 
show thnt .. the reading of the deposition [after 
retirement) did not intlu~n~e thEir verdict ") ; 
1856, Cook v. Sypher. 3 Ia. 484, 486 (juror's 
affida\;t that" the verdid was not voluntary 
on his part," excluded) ; 1S50, Butt v. Tuthill, 
10 In. 585 (obscurely reported) ; 1863, Daven
port v. Cummings, 15 Ia. 210, 228 (jurors' 
nffida\;ts that they understood by an instruc
tion that" a preponderance of e\'idcnce was not 
required." exrluded); 1863, Jack f. ;'\"aber, 15 
Ia. 450. 452 (jurors' affidadts that they" mis
understood the testimony," excluded); 1866, 
Wright v. Tel. Co .• 20 In. 105, 212 (principle of 
the prior cases npproved; quoted post, § 2353) ; 
1871. Cowles v. R. Co., 32 Ia. 515, 518 (juror's 
affidavit that he found his verdict upon cer
tain e\-idence alone, excluded); 1877. Brown 
v. Cole, 45 Ia. 601 (juror's affidn\;t thnt he had 
assented solely because of illness, excluded); 
1878, Ward V. Thompson, 48 Ia. 588, 594 
(jurors' affida\-its as to their misunderstanding 
of the rule of damages. excluded); 18i8. State 
V. McConkey, 49 Ia. 499, 504 (jurors' affidavits 
that they erroneously rejected evidence before 
them. excluded); 1884, Fox V. Wunderlich, 64 
Ia. 187, 20 N. W. i (juror's affidavit that he 
assented to the verdict in order to shorten his 
confinement, excluded); 1885, Wilkins 11, 

Bent, 66 Ia. 531. 24 N. 'V. 29 (jurors' affidavits 
that they erroneously deducted a cert"in 
nmount. excluded); 1894, State v. Be5te, 01 Ia. 
565,60 N. W. 112 (juror's affidavit that anothcr 
juror ar~ed thnt the dl'ft'ndant ought to have 
taken the stand, excluded); 1805, Statc r. 

Lauderbeck, 06 III.. 258. 65 ;'\". W. !.'j8 (like . -
:mndry prior cascS); 1806, State 1". Whalt'n(/" 
!IS Ia. 662, GS X. W. 554 (jurors' affidavits, 
t(, the influenl"c upon them of an illegal reading 
of law books by another juror, C!xcluded); 
IS06, Kassing r. Walter, -- Ia. ,65 N. W. 
832 (jurors' affidavits that they erroneously 
reckoned interest, adnlitted for the purpose of 
argumcnt); 1808, Christ V. Wehster City, 105 , 
la. 11!1, i4 ~. W. 743 (jurors' affidu\'its as to a. • " 
misunderstanding of instructions, excluded); 
but this foregoing line of precedents seems to 
have been abundoned in reccnt cascs, based 
probably on a misconception of the doctrine of 
Wright V. Tel. Co .. post. § 2353: 100·1, Doug-
lass V. Agne. 125 III.. 6i, 90 N. W. 550 (jurors' 
testimony that they J(ave weight to evidence 
not properly before them. admissible); H107. 
Brown Land Co. r. Lehman, 134 III. .• 12, 112 
N. W. 185 (sanw) ; 
Kallsas: 1874, Perry V. Bailey, 12 Kan. 539, 
544 (juror's affidavit not admissible to show 
,. a matter resting in the personal conscious
ness"; quoted IJOst, § 2:353); 1885, State r. 
Burwell, 34 K:m. 312, 8 Pac. 4.0 (foreman's 
affidavit thnt he •. wfluld not h:l\"e signed the 
verdict had he knowlI its rcal meaning." 
excluded); 1885, State ,'. Clark, 34 Kan. 280, 
8 Pac. 528 (jurors' affidll "its thnt documents 
illegally rend by them influenced the verdict. 
excluded); 1892, StIlte r. Plum, 49 Kan. 6;0, 
31 Pac. 30S (jurors' affidavits that they con
sented only to amid a hung jury, excluded) ; 
W11. State r. Keehn. 85 Kan. i65, 118 Pac. 
851 (two jurors' affida,;ts as to misunder
standing of judge's power to reduce degree of 
crime, I1S a ground for thdr vote. excluded; 
following Perry V. BaileY); 1919, Ohlson D. 

Central Knnsas P. Co., 105 Kan. 252, 182 Pac. 
393 (affidavit as to jurors' consideration of 
improper remarks by counsel. excluded); 
Kentucky: 180S, Taylor r. Giger, Hardin 595, 
598 (jurors' affid In-it s not ndmissible .. to 
explain the train of reasoning or the grounds 
either of law or fact assumed by them" ; here. 
to show an improper consideration of future 
damage by a continuing trespass); 1826. 
Doran V. Shaw, 3 T. B. Monr. 411, 415 (pre
ceding rule applied t{) exclude proof of being 
influenced by the sheriff's directions); 1919, 
Caldwell V. Spears & Sons, 186 Ky. 64, 2lG 
S. W. 83 (jurors' affidavits as to misunder
standing instructions not admi~sible) ; 1922, 
Byers' Adm'r 11. Hines, 194 Ky. 448, 239 S. W. 
783 (juror's affida\;t as to e,;dence considered, 
excluded) ; 
LauuJiana: 1860, State 11. Millican. 15 Ln. An. 

• 

557 (juror's testimony not received to show . .. 
the jury's misunderstanding of the judge's 
char~;e); 18i6, State v. Fruge, 28 La. An. 05. 
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distinction between impeaching it in the manner of the present rule and im
peaching it in the manlier of rule c (po.v/, § 2:3;j2). 

(juror'" tt,~tirnony that a juror had IIsed falla
l'irHlS t1rJ..."1.lI~~I·nt..s. ('xl'Iudl'd); l~;tJ, State r. 
\\'allman. :il La. All. 14/j (juror'~ lPstimony 
that hi.' had f'nn,pnll'd ouly ill th" belief thut 
a p(·tition for dt'IIlPJH',.\" would Sl'Pure a cor:nuu ... 
tation (Jf ~ellh'n('p, f~x('lu{lt·d); It'toIO, State r. 
Bird. a~ La. An. ·If)' (:;illliIar); lSSG, State v. 
Batf's. as La. Au. -191 (sirnilar): ISSf!. State 
r. ::'>Iorri~. ·11 La. An. ;~;;. G So. n:j[l (jllrur'~ 
atlirl:l\"it and ,taterm'nt" that h" "onti{'nted 
oul\' lweallse flf illnt's~ and a desire to he , 

rrlf'asPd. hPld i"aelrui:;,il>Il'); 1!)()5. State ~. 
Ff'fh'Uson. 11-1 La. iO, as So. :!:l (jurors' am
da\'it~ that tlwy eOl1sitiert'd thl' ddl'l1dant'~ 
lm'\'iou~ r('c'cml. ('xc'h1<h'd); WOG. Statl' D. 

Barrdt. 117 L.a. !O;'I'. ·I:! So. 51a (juror's 
statt·ment "ft"r \'c!T(lid that I", had a fix!.'d 
"pinion wll!'n s"I.",t"d. ,'x('ludc'u); 
.Ife,;",;: I~:ll. Bi"llOp v. William,;"n. S ~Ip. W:! • 
. <r",blt::(juror'" (c'stimony as to misunderstand
inl; tire ('\·iel'.'npc'. Iwld inadrrri:;"ihle); l~tlK. 
1I.,tTr"n 1". Gallup'·. 55 ~Il'. 5fi:1. 5Gti (jurors' 
e1f'(Jositions as tel the inllUf'nr" of a paper i1k~ 
"ally introduc'"d hdoTl' them. ,'xdud"di; 18.4. 
(;rc·r:!(·y 1". ;\larL"rr. G4 ~II'. 211. 21a (juror's 
afficl:l\'it that by r,,;I:;on of ilIne"s he did not 
undl'rstand tI", ch-libe:ratiolls ill the jury-room. 
,'xrludpci) : 
.Ifnryle",d: l7Gn. Blaci ... n v. Co{'key. 1 II. & 
::'>lrH. 2aO. :!:!5 (juror's t{,.timon), tlrat "Ire 
J.:II\·C his vcrdki b{'(,au:'" the witn{'s.~ A gave 
~u('h ''''id"nre as h,' c·rf'ditNl." said to be 
improper. bc(':LUs" parol proof ~lro"ld not be 
"sed "to I":;sen lht' w('i"ht Qf the record ") ; 
1''':1I. Bosle\' r. Ins. ro" :J G, & ,r. 450. -173 , 

(juryrnPll's cl"positions that they charged 
the plaintiff with interest to a certllin time in 
('stimating damages. exrlud"d); 
.If (Js8flchWJe/J.,: II{'re the rule of Pierce D. ',"ood
ward. injrfJ. was afterwards repudiated in 
Hllnnum D. Brlehert""'n: ISO!). Whitney v. 
Whitman. 5 :'IIlIss. 405 (the Court refused to 
~xaminc jurors a .• to whrther thry had been 
influenc.~d hy a paper illegally delivered to 
them: "the Court must he governed by tho 
te",!rncy of the paper apparent from the faco 
of it "): IEt:!7. Hix I'. Drury. 5 Pi~k. ;?!)6. 302 
(jurors not examinable to th .. e(fpct of papers 
accidentally delh'ered; "lIlthouJ.:h the jury 
may think that they were not influenced hy 
such paper. it is impossihlp. for them to say what 
dfe!!t it may have had on their minds"); 1828. 
Pierce v. Woodward. 6 Pick. 20G ("Where the 
judge is surprised by the verdict, it is not unu-
8ual to ask the jury upon what principle it was 
found"; new trial grunted because" the prin
cipiI! [of damages] upon which they proceeded 
was inrorrt'ct "); 182!). Ferrill v. SimpsoII, 8 
Pirk. aw (juror's testimony admitted to show 
"that II misapprehension at the trial. in rel(ard 
to n ('('rtain Iinl'. had no inllu{mce upon tho 
verdict" ; the Court's discretion being in-

voked); IS:lO. Parrott ~. That'her. !) Pick. 426. 
-lal (" Where then' arc distillct grounds upon 
which the \'erdict may be given. p<'rhaps it is 
not improper til nsc('rtnin wlrich they adopted. 
as there may be little or no ('\'idenc{, upon one 
and sufficient upon another; :lnd if it appears 
tlrat they did not agn'" [unanimously) upon 
either of the grounds. I do not sec how th('ir 
verdict ('UII stand "); IS:3:!. Dorr v. Fenno. 12 
Pick. 52U, 5:!(i (preceding cuse lind its Illnguago 
appro\'ed: "this is. howe""r. a discreticl!lJlry 
power. whieh tire Court will exercise \'pry spar
ingly anj with grent rnution"; here the prin
ciple was held to permit :111 inquiry into the 
jury's prineiple of computing interest; hut lHl 

inquiry into their mode of agreeing upon 
d:unaC:l"S hy strikiIl~ an a\P(~rage wu.s treated as 
iu\'o!\'ing au aet of mishell:L\'ior lind therefnro 
not :'-~l'l'rtainablc through the jurors them-
6(!"'e~); l~a7. H:l!lllunr r. Belchertown. 19 
Pi{'k. 311 (jurors' depositions not IIdmitted to 
Bhow that th~y had oheyed t1w rule permittircg 
doubl., dama~f'M; Dorr r. Fenllo approved, hut 
its principle impliedly repucliated); 18.'3!). ::'>Iur
do('k t. SUmlll'r. :!:! I'i"k. 15G (jurors' IIffidllvits 
Ilot ndnritted to show that th,'y made n mis
take of law in belie\·illl.( th"msel\'es bound to 
IIceept th(' opinioll of 1111 {'xp"rt witness; (juoted 
~Ill'm); IS;j.!. Boston & Wor .. "ster R. ro. v. 
Dana. I Gray 8:1. 91. \05 (jurors' affida\'its not 
admitted to show that th .. y hlul 11\·erllJ.:pd 
darnagl'H, on th" principle of Dorr t. Fenno); 
IS6i. Bridgrwnter r. Plymouth. f!' ~1aS5. aS2. 
3!)0 (" the afficl:I\'its or t"stimony of a part of 
the jury cannot 1)(· rC'cei\'t'd to show that they' 
rnisunderstoo{! the instructions of the judge or 
that they were induced by misappr"henson to· 
assent !o the affirmation of the verdict"; pre
ceding cases not noticed; moreover the prin
ciple laid down in Hannum D. Belchertown. 
Bllpm. was there IIpplied even to the entire 
jury's unanimous testimony); 1871, Wood
ward r. Lea\;tt. 107 ::'>Iass. 453. ·159. 471 
(jurors' affida\;ts held not admiSl!ible tr.. sbow 
that a juror B .. alicged to have been prejudiced, 
did not take pllrt ill the discupsion nor vote on 
the sidc of thc alleged bias; Dorr~. Fenno and 
Ferrill v. Simpson disapprovr.-d. in this respect; 
yet their doctrine is accepted so far as it allows 
a questioning as to the grounds oi verdict by 
the judge before the final delivery and affirm
ance of the verdict); ISS7. Warren t. Spencer 
Water Co .• 143 Mass. 155. 165. 9 N. E. 527 
(juror's subsequent declarations. or even his 
testimony. to the reasons for and manner of 
arrh;ng at II verdict. held inadmissible); 1893. 
Harrington r. R. Co" 157 !\lass. 579. 580. 32 
N. E. 955 (Woodward v. u'avitt approved); 
Jlillll"wla: ISGS. Knowlton 1'. McMahon. 13 
Minn. ;JSG (jurors' affidavits not received to 
show that the offieer in charge" sought to. and 
did. influence the verdict "); 1870, State D. 
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(2) In consequence of the foregoing indiscrimination, a few Courts 
have occasionally receh'ed testimony of the juror's state of mind in support 

Stokely, 16 ~!inn. 249, 255 (juror's affidavit 
that "he would /lot huve cOllcurrcd in the \'er
diet" had not his health compelled his release 
from confinement, exrluded); 1920, Brown v. 
Duluth S. S. & A. R. Co., 147 Minn. 167, 179 
i". W. 1003 (jurors' affida\'its to "reasons and 
motivc.~," cxl'iuded) ; 
Mi.!30uri: 1883, State I'. Fox, 79 Mo. 109, II:! 
(some one threw 11 rope with n hangman's 
noose into the jury-room; juror's testimony 
a.< to the effect of this incident, excluded); 
18f,3, State r. Schaefer, 116 Mo. !l6, 22 S. W. 
·147 (jurors' affidavits that the e\'idence was 
misunderstood hy them, excluded); 18!l6, 
State •. Burk, 132 Mo. 363,34 S. W. 48 (jurors' 
affidavits that thy consented to the verdict on 
the understanding that the Court would reduce 
the sentence, e:tcluded) ; 
MOlltalla: 1805, Fitzgerald v. Clark, 17 :'>lont. 
100, 4:.? Pac. 273 (juror's affidavit that he con
sented to the verdict hecause he was ill and 
desirNl to be released, I'xrluded); 1906, State 

, r. Beesskovc, 34 1Ilont. 41, 85 Pac. 370 (mis
. und~rstanding of the instructions; pxcludNl); 
1 XciJra.,ka: 1881', Harris r. State, 24 i"ebr. 
1;03,40 X. W. a17 (jurors' Ilffid'l\'its not admis
sible to impcach a v('rdid in II matter "which 
essentially inhereti in th" \'Crdkt itself"; fol
lowing the rtlle in Wright r. Tel. Co., Ia.); 
Hl08, Hllmblin D. Stilt", 81 Nehr. 148. 115 

_ i". W. 850 (jurors' affidavits as to misunder
, standing instructions. excluded) ; 
Nelc Hampshire: 1827. Tyler I). Stevens. 4 
N. H. 110 (jurors' affirla\·its that they had 
"misunderstood th .. directions by the COllrt, .. 
cxrluded); 1820, Page r. Wheeler, 5 N. H. 01 
(following Whitney v. Whitman, Mlls.~.); 
1833, State I). HasclJlI, 6 N. H. 352. 363 ("They 
etate generall)' that they were influenced by 
nothing except the law and cvidence given 
at the trial; but this we cannot consider ") ; 
1850, Statc 1'. Pike. 20 N. H. 34·1 (juror'9 
affidavit that the absence of a certain paper, 
improperly ~;thheld. did not affect the jury'S 
opinion of itacontentB orefi'ect, admitted; State 
I). Hascall not cited); 1852, Folsom I). Brown, 
25 N. H.l J.t,123 (like Griffin I). Auburn, infra: 
jurors' affida\;ts here excluded); 1855, Leighton 

-~-'ll: Sargent, 31 N. H. 119, 122. 137 (jurors' affi
da\;tB as to their consultations and how they 
detellllined the amount of damages, excluded); 
1856, Walker 1'. Kennison, 34 X. H. 257 (jurors' 
affida\'itB that a fellow-juror misrepresented the 
testimony, etc.. excluded): 1879, Griffin v. 
Auburn. 59 N. H. 286 (jurors' admissions. after 
verdict, as to having considered the Question 
of costs, excluded); 1906, Winslow I). Smith, 
74 N. H. 65, 6.5 AU. 108 (jurors' affidavits as 
to misronstruing instructions. excluded): 1 !l12, 
Boston &: 1\1. R. Co. r. Franklin, 76 N. H. 45!J, 
84 At!. 44 (preceding cases affirmed; the ground 
not clearly appearing) ; 

New Jeruy: 1792, Randall t'. Gro\'er, 1 N .. J. 
L. 151 (juror's nffidnvit stnting the .. insuffi
ciency of the evidence to justify the verdict, " 
excluded); 1798, Jessup r. Cook, 6 N. J. L. 
4;$·1,430 (juror's affida\;t that the jury dh·jded 
a debt between the partners, offered to show 
that new c\;df)nce was material; Court 
equally divided); 181:.?, Hutchinson r. Con
sumers' Coal Co., 36 N. J. L. 24 (jurors' affi
davits" to explain the reasons or moth'cs of 
the jurors. or allY of them, for giving or con
senting to the vprdict," inadmissibi£'): 
,\'clL'.l/cxico: 1895, U. S. r. l3iena. 8 X. !'Ilex. 
99, 42 Pac. 70 (juror's affidavit that the vcr
diet was based upon the testimony of onr. L., 
suhsequently convicted of perjury, apparent i)' 
held admissible; the true solution here would 
have been to grant n new trial on the sole fact 
of L.'s perjury, if on a material point, without 
regard to its probable influence on the jury); 
North Carolina: 1878, State to. Smallwood, 
78 N. C. 560 (like State r. Best, infra); 1884, 
State v. Royal, 90 N. C. 755 (juror's affida\;t 
that the verdict was influenced by the aefend
ant's failure to call his son a.~ a witness, 
excluded); 1887, Jones v. Parker, 97 N. C. 
33, 2 S. E. 370 (jurors' affidavits that they did 
not understand the judge's charge and did 
not concur in the verdict, excluded); 1888, 
Johnson r. Allen, 100 N. C. lal, 5 S. E. 666, 
670 (affidavits based on jurors' statements as 
to the mod£' of reckoning damage~, excluded) ; 
1892, State r. Best, 111 X. C. 638, 15 S. E. 0,30 
(jurors' affidEl\'its that they nssented only on 
the supposition thElt a recommendation to 
mercy would save from the death penalty, 
excluded): 1896, Purcell r. R. Co., lION. C. 
728, ~6 S. E. 161 (like Johnson D. Allen, ~upra): 
North Dakota: 1905, State r. Forrester, 14 
N. D.335,lD:3?-:. W.025 (jurors' affidavitsss to , 
misunderstanding the in~tructions. excluded}; , 
Ohio: 1858, Holman r. Riddle, 8 Oh. St. 384, 
a8!) (jurors' affidavits that they mi5Under
stood the judge's charge, excluded) ; 
PenTl.!ylMnill: 1915, Com. v. Filer, 249 Pa. 
171,94 Atl. 822 (jurors' affidavits as to "what 
influenced them in reaching a conclusion," 
excluded) ; 

• 

Rhode Island: 1850, Handy v. Ins. Co., 1 R. I. , ,; 
400 (jurors' affidavits that they midunder-. 
stood the judge's charge, excluded; "the' 
proper time ... is immediately after the 
\'crdiet is returned, while the jury may be 
polled "); I 859, Tucker v. South Kingston," '~ 
5 R. 1. 558, 560 (similar affidavits, excluded) ; :' 
South Caroli1la: 1855, Smith •. Culbertson, 
9 Rich. L. 106, 111 (juror's affida\'it .. that 
his assent was for~rd or was given under some 
lIlisconc€'ptinll," said to be inadmissible); 
1890, State v. Senn, 32 S. C. 392, 11 S. E. 292 
(jurors' affi<ia\·its as to .. the manner in which 
the .\'erdict WWl reached," held inadmissible) ; 
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of the verdict, appl~'ing that part of the rule of thumb (rule c) which 
receives jurors' testimony to disprove misconduct and thus to support the 
1894, State r. Bennr~tt, 40 S. C. :lOS, 18 S. E. that they mi~apprehended the law, excluded) ; 
b86 (juror's affidavit that he consented only lS5~, Little D. Birdwell, 21 Tex. 597, 602, 612 
on the erroneous supposition that the rp.com- (jurors' affidavits that evidence withheld from 
mendation to mercy would scour.:: pardon or them would have influenced their vcrdict, 
commutation, ('xciuded); 11;97. Statc v. excluded); 1865, Johnson D. State, 27 Tex . 
.o\ughtry, 41l S. C. :!b5, :!6 S. E. 6W, '27 S. E. 758, 769 (jurors' affidavits that they miscon- " ,. 
199 (jurors' statement of their mib"Under- strued the judge's charge, excluded); 188&,," 
standing of the charge. not receivcd) ; Will~ Point Bank v. Bates, 72 Tex. 137, 10 
Tennesscc: 18:!1, Crawford v. State, '2 Yerg. S. W. 3·18 (jurors' affidavits as to their 
60 (two jurors' affidavits admitted, that they unr!erstanding of the facts, excluded); '1895, 
had consented to a \'erdiet of guilty for the McCullorh v. State, 35 Tex. Cr. 268, 33 S. W. 
sole reason that they believed that a new trial 230 (similar to Johnson v. State; .. this prac-
would be granted or that the GO\'ernor would tice is getting f)ntirely too common, and the 
by pardon act upon the recommendation to lower courts should take orcasion to correct 
mercy which they made a eondition of asscnt- it "); 1903, Blackwell v. State, Tex. Cr.' , 
ing to the verdict); 1836, Hudson v. State, 73 S. W. 960 (that the jurors misunderstood 
!) Yerg. 407 (juror'R affidavit that he had the testimony, excluded); 1904, Ber-rden 11. 

founded his verdict upon a fact improperly State, 47 Tex. Cr. 271, 83 S. W. 808 (jurors' 
prpsented to the jury by a witness re-cxam- affidavits that they assented on agreement to 
ined in open court after the trial, pxcluded; petition for pardon, excluded); 1913, Rogers 
in .. ffl'rt repudiating Crawford v. State on this ~. State, 71 Tex. Cr. 149, 159 S.~W. 40 (juror's 
point; quoted supra); 1842, Norris v. State, affidavit that he agreed because of the others' 
:l Humph. :l3:l, :l:lS (prccerling case approved; promise to sign a recommendation for par
jurors' affidavits that they had misunder- don, excluded) ; 
stood the jud~e's ('harge as to believing II. Utah: 1891, People 1>. Flynn, 7 Utah 378, 
witness, h"ld not admissible); 1844, Saun- 26 Pac. 1114 (jurors' affidavits not admitted '. 

. . ders v. Fuller, 4 Humph. 51'{ (same rulin~ on to show a misunderstanding of the judge's 
similai' farts); 1847. Cochran v. State, 7 charge); 
Humph. 544, 547 (simibr to Crawford r. Yermant: 1865, Sheldon v. Perkins, 37 Vt. 
State, '''pm); 1850. Nelson v. State, 10 Humph. 550, 557 (juror's affidavit, after separation, 
.51b, .53~ (jurors' affida\'its that they supposed that a verdict was based on a particular ground, 
a verdict of murder in the second degree to excluded; if the ground of the verdict is 
rarry a possibility of sentence less than death, material." the proper course is to suggest it 
reeeh'ed on the facts, in consequence of tho to the Court so that it may be learned from 
trial judge's conduct); 1856, Larkins ~. Tar- the jury in open court while they arc to-
trr, 3 Sneed 681. 686 (jurors' affida\'its as to gether ane! under the control and ciirP.ction of 
the influence of improper remarks of coun- the judge "); 1905, Marcy v. Parker, 78 Vt. 
sel, excluded); 1869. Galvin v. State, 6 Cold\\'. 73, 62 At!. 19 (jurors' affida~its that they 
283. 286 (juror's affidavit that he consented misunderstood the instructions, excluded); 
to the vcrdiet only on the erroneous supposi- Virginia: 1791, Cochran v. Street, 1 Wash. 
tion that the Court could fix a punishment 79 (jurors' affidavits that four of them were 
lrss than death, excluded; Nelson v. State opposed to the verdict, but yielded in the 
treated as exceptional); 1872, Wade D. Ord- belief that tbey were legally bound to abide 
way, 1 Baxt. 229, 234 (jurors' affidavits that by the majority'S view, admitted and a new 
they misundrrstood the judge's statements, trial ordered; tbe ensuing cases practically 
rxcludcd); 1873. Dunnaway t'. State, 3 Baxt. overrule this); 1822, Shobe 1>. Bell, 1 Rand. 
206, 208 (affida~its of the entire jury as to 39 (jurors' affidavits that they yielded only 
basing their verdict upon a state of facts not in order to avoid further detention, not con-
in issue, excluded); 1875, Rich'irdson v. sidered) ; 1849, Hamsbarger v. Kinney, 

• --7 - - McLemorr, 5 Baxt. 586. 58!) (juror's affida- 6 Gratt. 287, 300 (jurors' affidavits that they 
vit as to the influp.nce of part of the charge, misunderstood the judge's instruction, ex
excluded); 1880, Roller v. Bachman, 5 Lea eluded); 1854. Koiner v. Rankin, 11 Gratt. 
153, 159 (jurors' affida\its as to misunder- 420, 431 (similar; "they will not readily be 
standing the charge and miscalculating the received to invalidate the verdict "); 1857, 
statutory period of limitation, excluded}; Bull iJ. Com., 14 Gratt. 613, 626 (jurors' 
1891, Scruggs v. State, 90 Tenn. 81, 15 S. W. affidavits that one of them agreed to the ver-

. 1074 (juror's affidn\'it not received to show diet only on the understanding that all should 
a misunderstnnding of the judge's charge); unite in a request for a pardon, excluded); 
Texas: 1846, CampbpIl t'. Skidmore, 1 Tex. 1872, Read ~. Com., 22 Gratt. 924, 947 (affi-

.. '475 (juror's affidavit as to the influence of the davits of admissions of two of the jurors that 
jud~c's charge, cxcluded); 1856, Kilgore II. they had decided because of the defendant's 
Jordan, 17 TeA. 342, 346 (jurors' affidavits failure to explain certain evidence, excluded) ; 
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verdict.3 There is of course no justification for this; the principle of the 
present rule accepts the jury's utterance as the final and exclusive expression 
of tileir views and declines to investigate for any purpose their prior and 
preliminary states of mind. 

(3) The jurors' motil:(J8 or beliefs, as ineffecth'e to control the uttered ver
dict, are to be distinguished from the facts that may properly be considered 
under rules band d, post; though the distinction is sometimes a subtle one. 
)(4) Where the jurors' belief is offered as material for any other purpose 

than that of controlling the verdict upon a motion for a ncw trial, it may be 
considered, so far as no other rule of Evidence prevents, as, for example, 
on a prosecution for corruptly rendering a verdict contrary to his belic£.4 

1879, .Danville Bank v. Waddill. 31 Gratt. to show that a fellow-juror's prejudice had no 
469. 482 (like Harnsbargcr D. Kinney. supra) ; influence on them) ; 11592. Fulton Co. t·. Phillips. 
1879. Steptoe v. Flood. 31 Gratt. 323. 343 91 Ga. 65, 16 S. E. 260 (jurors' aflidavits ad-
(two jurors' affidavits that the jury did not Dlitted to .. sustain the verdict." by sho,,;ng 
pass upon a document's genuineness. con- that they did not read and were not influenced 
trary to the wishe:! of these two. who were by a verdict in a former case contained in the 
.. persuaded against our ju~gments to agree pleading); 1903. Davis v. Huber Mfg. Co .• 119 
to the .... erdict." excluded); 1899. Street v. Ia. 56. 93 X. W. 78 (affida\;t as to the items of 
Broaddus. 96 Va. 823. 32 S. E. 466 (jurors' claim allowed); 18;;, Zirkcfoosc D. Kuyken-
affida\"it~ that certain clements of damage da11, 12 W. Va. 23, 27. 35 (that the juror could 
were not allowed for, cxcluded); 1921. BI1'an not have been biassed because he voted at first 
v. Com., ' Va. ,109 S. E. 477 (quoti,:nt against the party for whom he was said to be 
verdict for sentence, based on a misundcr- biassed, allowed; this would probably not be 
standing of instructions; juror's testimony followed, since State v. Cartwright. post § 2353). 
inadmissible) ; In California the cases originally exhibiting 
Washington: 1905, State r. Strodcmiet, 41 this view have been overruled: 11>88. People r. 
Wash. 159, 8.1 Pac. 22 (that misconduct did Goldenson. 76 Cal. 352. 19 Pac. 161 (juror's 
not influence the verdict; excluded); 1909, affidavit that Ii paper did not influence him. 
Ralton v. Sherwood r... Co. 54 Wash. 254. 103 held admissible); 1890. People v. Murray. 85 
Pac. 28 (affidavits that the jurors did not Cal. 350. 361. 24 Pac. 666 scm/)ie (same); 1892. 
consider certain instruction.';. exrluded); 1909. People v. Murray. 94 Cal. 212. 29 Pac. 494 

• 
State v. Aker, 54 Wash. 342, 103 Pac. 420 (preceding cases approved; Dc Haven and 
(juror's affidavit that he assented through Harrison •. TJ .• diss.; Garoutte, J" concurred 
intimidation. excludcd) ; in the judgment); 1894. People r. Stokes, 10:3 
We..l Viruinia: 1872. Lewis v. McMullin. 5 Cal. 193.37 Pac. 207 (preceding cases repudia
W. Va. 582 (juror's affidavit that the vcr- ted;" A juror is not allowed to say. 'these 
dict would have been for defendant, if cer- matters had no influence upon my mind when 
tain evidence had been believed, excluded); casting my vote in the jury-room'; . . . there 
1883, Reynolds D. Tompkins, 23 W. Va. 229, arc intimations [!J in the cases of People r. 

~ ,234 (jurors' affidavits that they misunder- Goldenson and People v. Murray tending to 
-: etood the judge's charge. excluded); 188·1. oppose the fore~oing views. but they do not 

Probst v. Bravenlich, 24 W. Va. 356. 360 express the law"); 1895. People v. Azoff, 105 
(jurors' affida\;ts as to the items of claim Cal. 632. 39 Pac. 59 (approving the precedinl: 
entering into their consideration, excluded); case); 1905. People r. Chin Non, 146 Cal. 561. 
1892. State v. Harrison. 36 W. Va. 129. 15 S. E. 80 Pac. 681 (jurors' affidavits that the reading 
982 (juror's affida\;t that his absence from of certain newspapers did not influence them. 
the jury-room did not influence his verdict, excluded); 1909. Kimic v. San Jose L. G. 1. R. 
not received): 1895. State v. Cobbs. 40 W. Va. Co .• 156 Cal. 379, 104 Pac. 986 (affida\;ts as 
718. 22 S. E. 310 (jurors' affidavits that to influence of misconduct, lixcluded). 
they misunderstood the law as to the effect 4 The following ruling is therefore errpneous, 
of a verdict of murder in the first degree. in for the Opinion rule (ante. § 1963). upon which 
respect to the Court's discretion in sentencing. it was made. would present no obstacle: 1861. 
excluded) : Hatch D. Lewis, 2 F. & F. 467. 475 (action 
Wisconsin: 1891, Schultz v. Catlin. 78 Wis, 611. against attorneys for negligent management of 

'. '" 614.47 N.W. 946 (juror's affidll\'its that they the plaintiff's case whereby he was com;ctcd: 
.~ misunderstood the judge's charge. excluded). to show that the com;ction would not have 

3 11>94. Ewers' Adm'r ". National 1. Co .• 63 occurred had the defendant called certain wit
Fed. 562. Paul. .T. (jurors' affidavits admitted neSSCB. the jurymen at the fOlmer trial were not 
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-~--. (5) Where the jurors' belief is so embodied in their inquiries to the judge, 
-ltna in his answers, that a ease of misinstruetion by the judge is presented, 

• 

this can of course be made a ground for invalidating the verdict; r. but here 
it is not becanse of their belief, but because of his instructions. 

§ 2~.jO. Same: Enmining the Jury before Discha.rge, to Ascerta.in the 
Grounds of Verdict. The reasons for the foregoing rule, namel?, the dan
gers of uncertaint~· am! of tampering with the jurors to procure testimony, 
disappear in large part if snch im'estigation as may be desired is made by the 
judge, and takes place before the Jllrors' di.~ehaT[le and separation. When 
therefore the jury brings in its verdict, the judge, in his just and usual control 
of the proceedings, may refllse fa accept it as final, and may require the jury 
to r('tire again to make the wl'Cliet more specific or more clear. This procedure 
is a traditional part of jury-trial; 1 in principle it is equivalent to holding the 
first utterance of the foreman as tentative and informal only; and even after 
an initial discharge, the judge may re-convene them, 'nune pro tunc,' for 
making such correction. It is not that the jUi'~' adds explanations to the 
verdict; there is no wrdict as yet; and they retire tJ restate it and to gi;'e 
it a final form: . 

No doubt a practice of questioning b? the judge upon the delivery of verdict 
might be abused, for the purpose of browbeating a jury out of their sincere 
verdict. This was sometimes done in the older da~'s, notably in Erskine's 
celebrated scene: 

1784, fl. v. Dean of St. Asaph's, 18 How. St. Tr. 1203, 1230; seditious libel; the great 
l~gal controvers~' at this time was whether the ju~' could lawfully find, not only upon the 
fact oC publication, but also upon the fact of criminal intent. and here :'lr. Justice Buller 
had charged the ju~' that they could not find upon the latter; the jury returned a verdict 
oC "Guilty of publishing only"; then the judge endeavored to have the jury withdraw the 
word "only," on the theory that it went heyond their function, which concededly they 
did not intend to do. BULLER, J.: "'{ou say he is guilty of publishing the pamphlet. and 
that the meaning of the innuendoes is as stated in the indictment?" A Juror: "Cer-

allowed to be asked what verdict thev would 
• 

have rendered. on the ground of the Opinion 
rule) . 

6 The first of the New York rulings infra is 
apparently erroneous: N. Y. 1825. Sargent v. 

• 5 Cow. 106. 120 (affidavits of two 
jurors. that the jury considered. and supposed 
that the judge had so permitted them. in esti
mating damages for seduction. the expense of 
maintaining the child. admitted, on the theory 
that" this is in effect cquh'alcnt to a misdirec
tion of the judge." misleading the jurors; but 
this decision was reached .. not without some 
hesitation "); 1826. 'Ex parte' Caykendoll. 6 
Cow. 53 (jurors' affidavits as to a mistake in 
reckoning damages. arising from a misreading 
of the written rontrnct. excluded; preceding 
rase distinl1:lli~hed, as .. equivalent to a positive 
misdirection of tht' judge. " the counsel having 
there laid down in his argument a rule of law 
which the judge did not expressly deny) ; Tenn. 

1850. Nelson v. State. 10 Humph. 518 (cited 
ante. § 2349); Wis. 1892. McBean v. State. 83 
'Vis. 206. 53 X. W. 497 (the jury sent to the 
trial judge a message, "If we bring in a verdict 
of guiIt~:, can we depend on the clemency of the 
Court?" to which the judge answered " Yes." 
on which a verdict of guilty was brought in; 
this was allowed to be shown. the judge's answer 
being equivalent to an instruction in open court, 
and therefore an error demanding a new trial). 

§ 2350. 1 Thayer, Preliminary Treatise on 
Evidence. pp. 145. 155. and the following later 
case: 1697. Ash v. Ash. Combcrb. 357 (Holt. 
C. J.: "The jury were very shy of giving a 
reason of their verdict, thinking they have an 
absolute despotic pon'er; but I did rectify thnt 
mistake. for the jury are to try causes with the 
assistance of the judges. nnd ought to give 
reasons when required. that if they go upon 
allY mistake. they may be set right "). 

Canada: 1906. R. v. Burdell. 11 Ont.L.R.440 . 

116 



§§ 2345-23134] PETIT JURORS § 2350 

tainly." Mr. Erskine: "Is the word 'only' to stand as part of your verdict?" A Juror: 
"Certainly." 1\1r. Ersldne: "Then 1 insist it shall be recorded." BULLER, J.: "Then 
the verdict must he misunderstood. Let me understand the jury." l\Ir. Erskine: "The 
jury do understand their verdict." BULLER, J.: "Sir, I will not be interruptedl" Mr. 
Erskine: "I stand here as an advocate for a brother citizen, and I desire the word 'only' 
may be recorded." BULLER, J.: "Sit down, sir! Hemcmbc:, your duty, or I shall be 
obliged to procecd in another manner." :\lr. Erskine: "Your lordship may proceed in 
what manner you think fit. I know my duty as well as your lordship knows yOUr8. I 
shall not alter IllJ' conduct." In the end, the jury accepted the judge's statement of what 
their verdict ought to be. 

But there is nowadays, in this era of judicial self-abnegation, no likelihood 
of the abuse repeating itself: 

1832, MORTON, J .. in Dorr v. Fenno, 12 Pick. 520, ,'i26: "It sometimes happens that the 
verdict first returned by the jury is not entirely eertain, or does 1I0t precisely mect the 
issue joined, or some of the issues do 1I0t appear to be definitely found; in such cases, 
before the verdict can be drawn in form, it is not only proper but necessary to ascertain 
from the jury the real meaning of their finding, that when the .... erdict is affirmed it may 
,,;th certainty express the intent of the jury, or that the jurY may again be sent out for 
further deliberation if any material question appears not to have been determined by 
them." 

1884, Dearborn v. Newhall, 63 ~. H. 301; Assumpsit, for wood bargained and sold. 
The defendant bargained with the plaintiffs for the wood on a lot in Hampton at 52 a cord, 
and after removing a part he refused to take the rest, claiming that the plaintiffs had in
duce<1 him to make the bargain by false and fraudulent representations. In this action the 
plaintiffs attached the wood remaining on the lot as the property of the defendant, and 
caused it to be sold on the writ. Two days after a verdict had been returned {or the plain
tiffs, one of the jurors by whom the case had been tried informed the Court that a remllrk 
made by the clerk. and overheard by him, had caused him to think the jury had made a 
mistake; that they had treated the money received by the officer from the sale of the at
tached wood as a payment received by the plaintiffs from the defendant; and that the ver
dict was for the balance due the plaintiffs beyond that amount. The Court caused the 
jurors to be called by the clerk, state<! to them what one of them had said, and inquired 
if they had treated the moncy received by the officer as a pa),nent to the plaintiffs. Several 
jurors replied in the affinnative. The Court then instructed the jury that the money re
eeh'ed by the officer was not a pa),nent to the plaintiffs, and should not be deducted as a 
payment, but was security for any judgment the plaintiffs might recover, alld directed 
them to retire and correct their verdict, if it was erroneous on that point; and a second 
verdict was returned in which the mistake was corrected. The counsel of both parties 
left town when the case was first submitted, and had not returned when it was recommitted. 
Jwlgrnent was ordered on the second verdict, and the defendant excepted. __ _ -

DOE, C .. J.: "In some jurisdictions a recorded verdict cannot be amended by the jUIJ:' 
after their separation; but in this State a different practice prevails. The error in this 
case could be corrected, whether the verdict had or had not heen recorded, and whether 
the jUIJ" had or had 1I0t separated. Their separation increased the danger of wrong being 
done by their amendment of the verdict, The increased danger raised the question whether 
jURtice required a recommittal of the case ror rcc'Onsideratioll, and when, on reconsidera
tion, the verdict was amended, there was a question whether justice requin>d a judgment 
on the amended verdict. Both questions were matters of {act to be determined at the trial 
tenn. The Court could inquire of the jury touching their ve~dict. and the grounds upon 
which they proceeded. for the purpose of ascertaining whether the case had been properly 
tried. The inquiry could be made after the jury, being discharged from the case, had 
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separated. The reason for making the inquiry did not suspend either the power of in
quiry, or the power of commitment. For an immaterial reason, a proper inquiry was 
made; upon proper answers, the case was properly recommitted; and by the correction 
of an undoubted and natural mistake, justice was legally done. The recording of an erro
neous verdict, award. or judgment does not necessariiy render all its errors incurable; 
aild the separation of jurors. referees. or other judges, does not necessarily disable them 
to undo the injustice of such a mistake as the jury fell into ill this case." 

Accordingly, some Courts, chiefly in N"ew England, concede the propriety or 
examining the jurors while still in their box, after verdict pronounced, to 
ascertain the particular issues on which a general verdict is founded or the 
detailed propositions of fact or of law which entered into the verdict; so that 
the jurors may be sent back to re-formulate their verdict, or that the verdict 
may then and there be set aside if for the issue upon which it rested there is 
not in the judge's opinion sufficient evidence, or if they proceeded on a palpable 
mistake of law.2 This process of making more precise the details of their 
finding has the same purpose as the expedient of a special verdict or a special 
finding on interrogatories, and is related in principle to rule b, post. rnder 
the modern practice in the Cllited States, in which the judges tend to de
generate into mere umpires, it is not likely to be often seen. But there is no 
reason why such a control of the verdict should not be exercised; for it merely 
assumes to remedy the verdict's aberrations hefore it has become a recorded 
finality and before the crucial line has been passed which must somewhere 
always be reeognized in order that there ma~' be an end of controversy. At 
the same time, this expedient is practically not of frequent utility, because 
the misapprehensions which it is designed to cure can seldom become the sub
ject of suspicion and in\'(:'stigation by the parties until the jurors after their 
discharge have by public conversation disclosed the nature of the mistake. 

§ 2351. (b) Issues of the Trial, as Material; Judge's Instructions, as consid
ered by the Jury. (1) The tenor of the issues at the trial, as submitted to the 
jury, may be material for t[lf'! purpose of ordering a. new trial in the same 
calise. These issues will be ascertainable in part from the pleadings, whieh 
of course speak for themselves, and in part from the judge's insir;!dioll.Y. An 
erroneous statement of the issue by the judge, or of the law applicable to the 

: Ga. 1917. Wooten v. State, 19 Ga. App. 138 N. C. 582, 50 S. E. 277 (here the judge 
i:30. !J:! S. 1::. 23:3 (poll of jurors held entitled t;> refused to accept '1 verdict oi .. Guilty, but 
be tuken after verdict entered. but before innocently"); R. I. Hundy v. Ius. Co .. allie, 
jurors excused and dUring discussion about § 234!l; VI. Sheldon v. Perkins, altle, § 2349. 
sentence, a juror having meanwhile stated to Compare the rule of § 2356, post. 
the Court that there was a misunderstanding) ; That the trial judge may propcriy ask the 
Ky. W05, Denham r. Com .• 119 Ky. 508, 84 jury, when they carmot reach a r.'rdicl, "ow 
S. W. 5aS (mistake in the wording); Ma"s. their votes ditide (without asking which way 
Parrott v. Thacher, Woodward v. Leavitt. ante. the majority stands), seems harmless enough 
§ 23·19; Miss. 1839, Prussel v. Knowl~s, 4 How. especially as these facts and more are shortly 
90.95; Mo. 1885. Catteli v. Dispateh Pub. Co., afterwards told freely out of cQurt; but a 
88 Mo. 356; 1906. State v. Miles. 199 !llo. 530. finical spirit has recently rebuked such ques-
98 S. W. 25; N. H, 11>84, Dearborn v. Newhall, tions, and ·has eyen not 'scrupled to delay the 
6:l N. H. 3U1 (quoted supra); 1906, Winslow r. course of justice for this petty cause: 1906, 
Smith. 74 N". H. 65, 65 Atl. 108 (good opinion Burton 11. U. S. 196. U. S. 283,25 Sup. 243; 1906, 
by Chase, J.); N. C. 1905, State v. Godwin, McCoy v. U. S., 6 Ind. Terr. 415, 98 S. W. 144. 
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issue, being sufficient to justify a new trial, by the rules of new trials, ma~' of 
course be proved; and there is no reason why it ma~' not be proved b,Y the 
testimony of one or more of the jurors. This will not be a frequent ease, for 
other materials for proof are wmally at hand; but there is no objection to it 
in principle, for the fact to be proved is separate from the jury's deliberations 
upon the issue, and the process does not consist in putting their deliberations 
in conflict with their verdict. The line between this and the preceding prin
ciple may be seen closely drawn in the distinction already noted (ante, § 2349, 
par. 5).1 

(2) The tenor of the issues as submitted to the jury may also become im
portant, upon a diffcrcnt trial fur a related claim, as determining the scope of 
matters adjudicated at the first trial. Our system of general verdicts does 
not adequatel~' provide for the precise statement of details of claim cO\'ered 
by the jur~"s award. In cases of continuing trespasses, of consequential 
damages, of repeated libels, of running accounts, and the like, the matters 
actually included ill the verdict depend as much upon the instructions as upon 
the pleadings, and do not always even then become predse. In particular, an 
affirmative finding, i. c. for the plaintifr, may leave it uncertain whether the 
jury has in fact passed at all upon some of the items of the plaintifl"s claim. 
In such a case it is therefore proper to prove what issues were submitted to 
the jurors; and. as a part of the criteria of definition, the judge's iustructions 
limiting the matter for their consideration may be pro\'ed, and of course by 
jurors as well as by anyone else who heard them. In so doing, the offer 
sometimes is to show that the jury did or did not .i COl/sider ,. a certain item. 
This offer, though incorrect in form, ma~- practically be sufficient; for though 
the jury's belief and reasoning upon the issues, as distinct from the Court's 
definition of the issues, is immaterial, upon the principle alread~' examined 
(ante, § 2349), yet where no attempt is being made to overthrow the original 
verdict, the jury's understanding of the issues is merely a cOllvenient though 
loose mode of ascertaining the issues as actually submitte<.l,2 

§ 2351. 1 In revising an arbitrator's award '" thua it appears that the issues presented 
the same question arises, though the solution by the declaration were ill fact tried "); N eu: 
is slightly different (posl. § 2358). York: 1548, Brownell r. McEwen, 5 Denio 

• Compare with the [oIIo\\ing examples 367 (affidavits of indh'idual jurors, pro and 
those cited ante, § 234!l, par. 5, and post, § 2358 can. as to having considercd, in un action 
(t!rbitrators' awards); and § 2450, n. 12; for seduction, the hreach of promise of mllr
Michigan: 1882, Hewett to. Chnpman, 49 riage and other claims us covered by the 
Mich. 4, 12 N. W. 888 (troverrfor timber; to amount awarded, held inadmissible; but 
tihow that the jUry in a former trial had the Court further declared that proof of their 
allowed for this claim, a juror's testimony unanimous consideration of the point would 
was excluded); N":J) Hampshire: 18iO, have been admissible); Pennsylt-ania: Hili. 
Smith to. Smith, 50 N. H. 212, 219 r(jurors' Haak to. Breidenbach, 3 S. & R. 204 (continu
statements that they did not include in the ing trespass by o\'crflow; a {onller verdict 
former verdict in trespass certain fences, etc., [or the same trespass ix>ing plcaded, and the 
now in issue in trespass, excluded; but here plaintiff replying that the fOllller verdict 
the judge's instructions were not offered to was confined to a different period, the teati
Ue shown, and the offer also included other mony of one of the prior jurors was received 
doubtful matters; moreover the Court held that" the jury was directed by the Court not 
that "it appears here that the whole matter to include that period of time in estimating 
was in point of fact submitted to the jury; the damages, and that they therefore only 
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§ 2352. (c) Irregularities and Misconduct, as material; Jurors Impeaching 
their Verdict; History of the Rule. The deliberations of a jury must be con
ducted with strict regard to certain formalities of conduct during retirement, 
- formalities which, though not vital in a particular case, yet are indisputably 
wholesome as requirements of general polic~·. They are mere outward marks 
or conventions; but the~r are the more technically strict because the impossi
bility, under the principle already examined (allte, t?J.-!.£B~·of regarding jurors' 
actual motiw:> and reasonings, makes it the more necessar~' to depend upon 
the conventional canons of beha\'ior for confidence in the verdict. Like the 
analogous formalities of other legal acts, already mentioned (ante, § 23-18, 
par. c; post, § 245G), they are not inherent logical elements, but formal marks 
of precaution. A particular will may have been genuine and deliberate, 
though not executed in the presence of attesting witnesses; but the propriety 
of attestation as a fixed general rule cannot be doubted. So a particular jur~"s 
verdict may be a just and well-reasoned one, when the jurors during retire
ment have separated or talked with the parties or drunk intoxicating liquors; 
yet as a general rule it is proper to invalidate verdicts marked by sueh 
conduct. 

Now the law of Trials III general, and of Verdicts in particular, must pre
scribe these requisite formalities of conduct for the jurors, and define those 
informalities and irregularities which 'per se' invalidate the verdict. 'Yhat 
those shall be is thus elsewhere in the law predetermined. The principle of the 
Parol Evidence rule (ante, § 23-!G, par. c; post, § 24;jG) then enters and declares 
that the lack of such formalities, for this as for every other legal act (what
e\'er the respective required formality Illay be), is alwll.;"s proper to establish 
as a ground for declaring the act void. \Yhatever misconduct of the jur~', 
therefore, is an irregularity fatal to the verdict maj' always be proved. 

But by whom? Naturally, by one or more of the jurors themselves, who 
will commonly be the sole witnesses, at least to misconduct during retire
ment. Should the misconduct consist in improper utterances, the privilege 
proper (ante, § 23-!G) would apply, if the juror to be informed against should 
claim it. But if he does not, and if he is even willing by affidavit to avow 
his utterance, all question of privilege ceases. In that case, and in all cases 
of misconduct other than utterances, what is there to prevent the usc of 
jurors' testimony in proof, as well as any other person's? Nothing in the 

included the damages subsequently to the 4th suit by F. for the same promise; replication, 
August. 171;6 "); 1»41. Leolltlrd t'. Leonard, that the former suit alleged a promise by F. 
I W. & S. 342 (accouut rendered; plea, for- ulone and that the defendant there claimed that 
mer judgment for the defendant in assumpsit the promise if any wns to F. and W. jointly, nnd 
for the same claim; the plaintiff was then that the judge charged the jury, on this prelim-
allowed to prove by n prior juror thnt "the inary issue, that if thl'Y believed the defendunt's 
verdict was given in pursunnce of the instruc- ullegation the verdict must be for the dcfendllut 
tion of the Court exclusively on the ground uud another action must be brought on the 
that the agreement \Vus fraudulent, and that promise to F. and W. jointly; on this issue. tl'S-
the respective claims of the partil's were not timony of the prior jurors was admitted that 
considered "); 18n, Follansbee v. Walker. 74 that jury "decided only on the preliminary 
Pa.306. 309 (assumpsit by F. and W.; plea questiun submitted by the Court. whether the 
of former judgment for the defendants on a transaction was with the firm of W. and F. "). 
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'World, except a curious doctrine of E"idence once and temporarily in vogue, 
long ago discarded in every other relation, and now here persisting through 
the sponsorship of Lord :\Iansfield's great name, the doctrine that a wii::-..-----
llrss s/zailnot III~ heard fo allege hi..,. ou'1/ turpitude: • nerno turpitudinem SUam 
IlIlcgans audietur.' 

The gradual appearance of this doctrine in the early 1 iOOs, and its rapid 
spread under the earnest patronage of Lord :\Iansfield in the last quarter of 
the 1 iOOs, has alread~- been traced in another connection (ante, § 525). Its 
chief application was to forbid the drawer of commercial paper from prO\'ing 
usury or other iII l'ga I consideration, and to forbid similar occasional sorts 
of testimon~'; out, after two generations of controversy, these important 
aspects of it, together with the principle at large, were utterly repudiated, 
both in England and America (ante, §§ 5:?;i-5:31). Besides this, howenr, it 
led in Lord :\Iansficlrl's hands to the rule prohibiting married parents to testify 
to non-access in proof of hastardy (allte, § 20(3); and here, the relation of the 
original principle hl1\'ing been early lost sight of, the rule survived. Furthcr
more, howc,'er, it received application, at his hands, to the present subject, -
the testimony of a juror to his own misconduct. l Here it thrived, ' appar
entl~' because new supposed reasons of policy were found, which buoyed up 
Lord :\Iansfield's rule long after the general repudiation of that fU"oritc 
maxim, which had for him sen'ed apparentl~' as its only justification. 

The curious feature I)f his doctrine is that it came, in all these three of 
its chief applications, as an innovation upon the prior practice. Ha"ing no 
sound basis of poli('~' (as its cliodern repudiation now testifies), it had also no 
basis of precedent. This appears abundantI:, for the other two rules alread~' 
mentioned (allie, §§ .j2,j, 20J:3). It is also true for the present rule. l'p to 
Lord :\lnnsfield's time, and within half a deeade of his decision in Yaise r. 
Dela,'al, the unquestioned practice had been to receive jurors' testimony or 
affidavits without scruple. There were of course variances of ruling as to the 
sufficiency of this or that misconduct to invalidate a verdict; but the proof 
of it was reeeh'ed equally from jurors and others, without discriroination.2 If 

'-,--- § 2352. I 1785. Vnise v. Delavnl. 1 T. R. ing retirement. "he examined the inqul'st, 
11. K B. (two jurors' nffidavits of a decision who confessed -all the matter." nnd a new 
based upon chance were rejected; L. C. J. trial was awarded); 1595, \"-IITY t'. Farthing. 
Mansfield: "The Court cannot receh'e surh Cro, 1::1. 411 (foregoing case citcd. in dealin:,: 
an nffida\;t from nny of the jurymen them- with a jury's inspection of a writtl'n documen~ -
~c1ves. in all of whom such conlluet is a ,'cry handed them by the party); 1623. Heylor 1', 
high misdemeanor; but in enry such case Hall. Palmer 325 (the solicitor having handed 
the Court must derive their knowledge from certain depositions to the jurors when about 
some other source. such as some person ha\;ng to retire. they were examined on oath whether 
seen the transaction through a window or by more had bc~n read to them after retirement 
eome such other means "). thun had been rClld in court, and hoW' they 

2 In prior Il. Powers. infra. the sole case of had been inclined to g1,'e their verdict before 
doubt. the affidavit was not actually rejected; reading the depositiond; apparently the 
moreover. the last clause of the I1Jling is incon- nrdict was held bad); 166ij, Prior v. POWers. 
sistent with the practi!'c of the times: 1590. 1 Keb. 811 (a new trial. OIl the ground that the 
Metcalfe v. DClloe. ero. EI. 189 (complaint verdiet was obtained by lot. Was denied. 
ha\;ng been mude to the judge of the jury's "bec'lllsc it IIppmrpd only hy pumping a 
having re-summoned one of the witnesses dur- jurymuu, who conicsscd all; but. being 
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corroboration were needed, it is found in the early American practice, where 
many rulings were made upon the jurors' affidavits of misconduct,3 But 
Yaise t', Deland, with the prestige of the great Chief Justice, soon prcmiled 
in Englau(i,4 and its authority came to receive in this country an adherence 
almost unquestioned, 

§ 2:3,:>a. Same: Policy of the Rule. What is to be said in support of this 
snpposed rule, which distinguishes so sharply between the testimony of the 
juror himself and that of any other person? The question. it is to be re
membered. is not whether certain conduet constitutes a fatal irregularity, or 
whether it can be proved at all, but whether a JUTOT alone is to be forbidden 

• to pro\'c It: 

against him:"M, it was not much regarded; was cognizant of this transaction, but merdy 
aI,,, the ('f)[lrt cannot grant new trial with- this hearsay affidavit. the Court, 'absente' 
out puuishing the jury, whirh nan not be hy Dc Grey, C. J., thought it too dangerous to 
this ['[)ufession against tlwmselns"); 16i5, call a verdict in question that had been so 
Lord Fitzwatr·r·s Cast', Freeman K. B. 415 d('libcratcly given, ulJOn so loose and slight a 
(n·rdiet s('( a"ide "el'ause detcrmined by lot; suggestion "). 
the juror,,' affid''''its mw;t have beNl received, 3 1793, Talmadge r. NorthnJp, 1 Root 
hut no '1u~stil)n was made); 1696, Dent r. Conn. 522 (cited infra); 1 i92, Bradley r, 
H~rtford, :.! Salk. G~5 ("n new trial was Bradley, Pa., 4 Dall. 112 (jurors' affida\;ts 
~rant('d upun affida"it that the forl'man "that the jury had misbehaved by hearing 
d"dared the plaintiff should never have a testimony which was not delivered in open 
\'O.·rdiet, whatc\'('r witnesses he produced ") ; court," admitted); 1805, Smith r. Cheetham, 
171!), ~fellish r. Arnold, Bunbury ,'51 (new 3 Caines X. Y. 57 (constable's nffid!1vit, based 
trinl granted hpl'auSl' (Ialllagcs Were detC'r- partly on jurors' admissions. that damages 
mined by lot; the affid:n'its .. were made hy had been reached by average, admitted; g!'n
!,prsons who hf'urd th,' jurymen talk of tho eral principle of recei\;ng jurors' affidavits to 
mntlcr, and the jurynlPn did lIot think fit to show misconduct, sanelionl'd; Kent, C, .J., 
lIIake any affidavit :0 ('lear themseh'cs ") ; diss.); 1805, Grinnell!). Phillips, 1 ~!ass. 530, 
1 i3-1. I'"rr v. Seam('s, B:lrnps, 3d I'd., 438 (on 54:!, per Sewall, J, (jurors' tcstlmony admis
a Illotion to sot aside a n'rdict beeause dett'r- sible to prove "overt ncts whi!'h may be the 
mined by "hustling Imlf-pence in a hst," subject of legal inquiry," such as "gross mis
"this lJIatt('r not aPPl'aring upon the oath or beh:l\·iour or legal impropriety of conduct 
nny of the jurors, but hy affidavit that two sufficient to destroy the credit or a verdict"; 
of th"m had conf('ssed the same," the Court scm/-lr, Thacher, J., contra), 
staYl'd judgment "to Jtivc plaintiff nn oppor- Compare also the early cases in New York, 
tunity to procure affidavits from some of th" Virginia, and clsewhere,admitting Buch affida'l';ts 
jurors H) ; 1 ;as, Philips r. Fowler, Darnes. e\'en ill cases under the principle of § 2349, arne. 
3d cd., HI, Comyns 525 ("it heing disclosed 4 IS07, Owen v. Warburton, 1 D. & P. N. R. 
to defendant hy two of the jurors" that lots 326 (juror's affidavit, not rereil'ahle to sbow 
had be"n cast, .. defendant moved to set asido a decision by lot; quoted po.!t. § :!353); 18.3!l, 
the verdict upon an affidavit of the fact made Straker r. Grah~:D .. [ Dowl. Pro 223, 4 ~f.& W. 
by the two jurors"; "the fact as to the jurors 721 (juror's affi,\avit that a ve=dict was reached 
dptr'rmining hy chance b('ing undisputed, the by tossing up, held inadmissible; Alderson, 
"prrlirt was "ct n~ide "); 1i44, Norman v. D,:" It is entirely against POlil'y to allow a 
Ill'alllont. Willes 41".·1, 4!'i7 (in admitting an juryman to make an affidavit of anything 
affidavit of n juror as to his disqualification, which passes in agreeing to a verdict"; quot
thl',Court added: "In caSt'S or this sort whero ed post, § 235:3); 18-13, BUrgess D. Langley, 
the objection could not appear of rccord, we 5:-'1. & Gr. 722 (affida\;t of the attorney as 
always admitted uf affidavits, as in respcct to declarations in open court, by one juror in 
to a misbehaviour of any of the jury. or lilly the others' bearing. just after verdict rendered, 
declaration made by am' of them either "doro that they bad rcached a verdict by lot, 
or af:cr the verdict to'show that a juryman cxduded; Cresswell, J.: "IIud the statement 
was purtial"); 1779, Aylett r. Jewel, 2 W. m. mnde in the affidavit come from the officer 
1299, C. !P. (new trial not granted on the who had charge of the jury we might have 
affida"it of the attorney that .. some of tho attended to it; but it has long been decided 
jury had confpssed to him" that the wrrlict that the affidavit of a juryman as to the mode 
had breD reached by lot; "there being no in which the jlll'Y arrh'cd at their verdict can
affida.vit by the jut)'tIlt'n, or any other that not be received "). 
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ISOi, :'I!.xsFlELD, C. ,J.,t in Ou'en Y. Warburton, 1 R. &: P. X. R. 326. 32(): "The affidavit 
of II jUI)'lnan [to the jUI)"s misconduct] cannot be rereived. It is singular indeed that 
almost the only evidence of which the case admits should be shut out; but considering 
the arts which might be used if a contrary rule we!'e to prevail, we think it n\X'essary to 
exclude such evidence. If it were understood to be the law that a juryman might set 
aside a verdict by sueh evidence, it might sometimcs happen that a juryman, being a friend 
to one of the partie,;, and not being able To bring over his companions to his opinion. 
might propose a deeision by lot, with a view afterwards to set aside the verdict by his 
Own affidavit, jf the decision should be against him." 

I83fl, Stmkrr v. Grahum, ·1 :'1. & W. i:?l; an attorney's affidavit that a juror had ad
mittc<1 the drawing ()f lots for a nmlict was offered. :-::erjt. Afchrrle.ll (for admission): 
"The affidavit of the jUl)lnan himself is rejel'tell Iwenusc the ('onduct which he admits is 
SUch as would render him liable to punishment." L. C. B. ADlxI3En: "~o; it is because 
othen\;se 'no verdict would be safe." PAHKE, B.: .. When the jUl)' have openl:.- concurred 
ill a verdict ill open court. which ought to be their billding 11c<·ision on the rase, it would 
be most dangerolls anll leal 1 to the greatest fraud and abuse to set it aside 011 such state
Dlents as that whieh is malIc ill this case." 

IS 11, Y ~:.\ T~;;<, .J.. ill ('ll/flguge \". SIMI!, -1 Binn. 1;;0. 1;";5: .. I fnlllkly confess that J feel 
the utmost rcpugnalll'C to such testimony, although I am fully aware, that I thereby ex
clUde almost the only evidence, which the case naturally admits of. But, by admitting 
it, I as readily perceive that I should open a door to the eX('reise of the most ~rnicious 
arts, and tampering with jurors; and thnt the practice would he replete with dnngerous 
consC<juenees. Jurors, who would have been sworn or solemnly affinned to ~ive a verdiet 
Recording to e\'idence, COlll\.' with a bad graee into a tribunal of justice to prove their own 
dishonorable condu!.'t, (1Il11 affix a stigma on their companions who may be unheard in 
th('ir defence. Besides, in the language of some of the caSCs. I cannot sec how such testi
mony could be heard by the Court, without prOCt'cding aga.inst the jurors ('!'imina]]:', 
Should this happen. will it not justly be dcemed entrapping the jurors \\'hof'C affidn·;its 
have been IIsedY And Will it not expose others implicated in the rharge, to the tempta
tions naturally ineillcnt to ~rs(Jns in a state of accusations? But ahove all. I greatly 
fear that the praetiee, if adopted, would tend to an inquisition over the conscilmccs uf 
jurors, as to the grounds and reasons of their verdict, and bring questions of fact more 
frequently bcCore the Court for their dc<:ision than is consistent with soulJ(l polic~" I am 
opposed to penetrllting into the recesses of a jUI)'-room, through the instnllnentalitr of 
jurors. who are kept together until they have agreed upon their venli{'t." 

1!H5, L.ul.\.lt, J .. in J/cDonaM Y. Ph:. •. ', 2:38 U. S. 264, :l5 Sup. i83: "Let it once he 
established that vcrdiets solemnly made and publicly returned into court can be attar·ked 
and set aside on the testimony of those who took part in their publication. and all verdiets 
could be. and many would be. followed by an inquiJ";,\' in the hope of c1i~rovering somcthing 
which might invalidate the finding. Jurors would be harassed and beset by the defeaterl 
party in an effort to secure from them e\;dencc of facts which nlight establish mis(,on
duct sufficient to set aside a vercliet. If c\;dence thus secured could be thu5 uSC/I. the 
result woulll be to make what was intended to be a private r1l'libl'ration. the constant ~llh
ject of public im'estigation . to the destmction of all frankne~s IIml fl'l'Cdolll of discussion 
and conference." 

As to these various reasons, it is unnecessary to refute the argument drawn 
in Owen v. Warburton frOID a fantastic imagination of what an occasional 
scheming juryman might conceivably try to 00. As well abolish appeals, 
because a wicked judge might give a wrong reason for a decision against 
a party whom he favored, so that there might be It new trial. X or need 
§ 2353. I This of course was not Lorr:l :\Iansficld (:\!urray). but a judge of the next generation. 
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§ 2353 PRIVILEGED CO:\BIG~lC:\TLOX8 [enAI'. LX,\:XII 
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the original notion of Lord :JIansfield, rejecting self-stultif~'ing testimony, be 
further noticed. 

Of the remaining arguments, this much can he said, that they prove, if 
anything, much more than the rule in question. That i:'l, the." pro\'c that 
certain facts of misconduct, such as the casting of lots or the communication 
of a juror';; IJPrsonal knowledge, should not as facts he considered at all, for 
the purpose of o\'erturning the verdict, but should rather be regarded, under 
the principle already examined (allfe, § 2340), as part of the moti\'es and 
methods of deliberation leading up to the verdict, and therefore as immaterial. 
So far as any argument can be founded on the uncertainty that results from 
inwstigating the jUQ"s deliberations, it rests Yirtually on the assumption 
that their methods 01' Irrounc!s of decision should be ignored, and that is an-. , . -' . 
other principle entirely. Whether a given piece of condud during retirement 
should be classed as a formal and fatal irregularit~, (\\'hic·1t may be proved) 
or as an erroneous ground of the verdict (whieh may not be pro\'ed) is often 
an arguable question (as noticed post, § 23;j,1); but that is very different 
from the question whether, conceding that it is a fatal irregularity, the juror 
alone is to be prohibited from proving it. Finally, it must be pointed out that. 
while Lord ::\Iansfield'~ own statement of the rule obliged the proof of the 
misconduct to depend soleI,,' on the testimon," of "some person hadng seen 
the transaction through a window or hy some such other means," his suc~ 
cessors ha\'e committed an absurditr which he would hardly ha,'c condoned . 
.-\ bailiff or other court officer, who may ha\'e heen present at the jury's de
Iiberatiolls, Illa~' br ullkersal coneession (post, § 2:3;j·t) pro\'e their misconduct, 
though it is a gross breadl of dut~, (except in one or 1.\\'0 jurisdictions) for him 
to attend or o\·erhear. Thus, not only does the rule tempt the parties to se
duce the bailiffs to trickr expedients and surreptitious euvesdroppings; but 
the law, furthermore, while with one hand it sanctimoniouslr puts away the 
juryman who reports his own misconduct done during the privacy of retire
ment, yet with the other hand it inconsistentl~' invites to the same witness
stand the bailifl' whose shameless disregard of his dut~" in intruding upon 
that pri\'ac~', forms his only qualification as a witness and the sole tenor of 
his test.imony. If there cannot be any principle in this rulc, it should at least 
po;;sess logic. 

In the following passages, its defects have been sufficiently exposed: 

1805, Ln'lxGsTOX, J., in Smith v. Cheetham, 3 Caines N. Y. 5i, 59: "With proper sub
mission to his lordship [:\Iansfield], it appears the hest and highest evidence of which the 
case admits. If a man will voluntarily charge himself with a misdemeanor, why should he 
not be indulged? Are not criminals in England every day convicted and even executed 
on their own confession'! And is not our State prison filled in the same way? . . . If we 
ask for stronger proofs, amI at the samc time adopt Lord :'Hansfic!d's rule of shutting the 
JIlouths of the jurors. we may as well at once close the door on all inquirie!J of the kind. 
and lea\'c them to net and decide as they please." 

1821, WUYTE, .J., in Crallfurd v. State, 2 Yerg. Tenn. GO, (ii: "[The observation of Chief 
. Justice :'tlansficld in Owen v. Warburton, is] • It was ~ingular indct>Q that thc only evidence 
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the case admits should be shut out,' and yet that decision exelllded it. It might be added. 
that it is also the best evidence the case admits of; the jury frolll their rcelllse flllil rctin .. 1 
situation arc not subject to inspl'ction, nor their prO<X.'edings to observation. at least of 
that kind to arlmit of a correct aceount to he given of them by an indifferent person. 
They themselves are alone adequate to a development of their own conduct and proceed
ings. In Vaux I'. Deiaycl, Lord :.\Iansfield suys, the Court must tlerh'e their knowledge 
from other sources. \\lmt source? The law contemplates their seclusion: the only alter
native is the ignominious eavesdropper. Surely the jurors who fill this important office 
are not to be put on a level with those who by their own conduct haw debased themselves. 
But it is said in the argument, the rCl"Civing the affidlwit of jurors is a/iainst public policy; 
it would expose them to the being tampered with, the l'fTect of which would be numerous 
applications to set asitle venlicts. The like objection applies to every witness the pos
sibility of being practiced upon. But this does not produce the effeet: the danger is 
imaginary; jurors in general ure abo\'e attacks of this kind; and for the honor of human 
nature, I think there are few that would be found capable of making the attelllpt. Again, 
it is said, public polic'~' forbids that a lIIan should attempt to invalidate what he has him
self done; a juror to defeat, to contradict, to impeach the verdict he has given. \Ve have 
seen that this was not the public: polic·y of the period of our law before the time of Lord 
:.\Iansfield, ... and in England at this day II man llla~' come forward as a witness in all 
the ahm'e cases [uf alleged turpitude]. except as a juror to impea(·h hi" verdict, which we 
ha\'e ~cen docs not constitute the rule here; and which is 110t the better opinion in IlI~' 
hUlIlble judgment, as it is in opposition to all the other analogies of law .... A verdirt 
under such c:irC'umstances is to he approached with great caution and great cireumspection; 
!lilt it is not altogether intangible. lind beyond the rCHeh of the redressing power of the 
Court; if it were, I for one would think it H ddeC't in the administration of the justice of 
the country, and a defect ill the policy of the law." /' 

18G6, COLE, J .. in Wright \'. Telegraph Co .• 20 la. 10.5, 210: "While we do 110t feel en-/ 
tirely confident of its correctness, l10r state it without considerable ht·,itation, ~'et we are 
not without that assurance whic'h, under the c:irculIlstanees, justifies us in la~;ng down 
the following as the true rule: That affida\·its of jurnrs may be ret'ei\'ed for the purpose 
of avoiding II verdict. to show any matter OCl'urrinl! during the trial or in the jury room, 
whieh does not essential\y inhere in the .... erdict itself. as. that a juror was improperly ap
prone'hed hy a part~·. his agent, or attorney; that witnesses or others con .... ersed as to the 
facts or Illerits of the cause, out of court and ill the pre"ence of jurors; that the verdict 
was detennined hy aggregation and an-rage, or h~' lot. or gmilc of chance or other arti
fice or improper manller; but that such afHdavit to a\'oid the verdict may not be rcceived 
to show any matter which docs c~,:ential!y inhere in the verdict itsclf,~ as. that the juror 
did not assent to the verdict; that he misunderstood the instructions of the Court, the 
statements of the witnesses. or the pleadings in the case; that he was unduly influenced 
b~· the statements or otherwise of his fellow-jurors, or mistaken in his calculations or 
judgmcnt, or other matter resting alone in the juror's breast. That the verdiet was ob
tained by lot, for instancc, is a faet independcnt of the vcrdict it~e1f, and which is not 
necX!ssarily invoh'cc! in it. While every verdict necessarily ill\'olvcs the pleadings, the 
evidence. the instructions, the deliberation, cOllversations, debates, and judgments of 
the jurors themselves; and the efred or influence of any of these upon the juror's mind, 
must rest in his own breast, and he is and ought to be concluded thereon by his solelllll 
assent to and rendition of the verdi!:t ('veredietulIl' a true declaration). To allow 
a juror to make affida\·it against the conclusiveness of the verdict by reason of and as to 
the effect ancl influence of any of these matters upon his mind, which in their very nature 
are, though untrue. incapable of disproof. would be praetically to open the jury room 
to the importunities and applianecs of partil'S and their attorneys, and, of course, thereby 

2 This is the principle of § 2349, ante. 
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to unsettle .... erdicts anel clestrlJ~' their ~anctit~· and coneiusi .... eness. But to receive the 
affida .... it of a juror as to the inclt'pendent fact that the verdiet was obtained by lot, or game 
of ehanc'e, or the like, is to rt'<'Ci .... e his testimony as to a fact, which, if not tme, can be 
readily and certainly dispro .... ed by his fellow-jurors; and to hear such prcof would have 
a tendency to diminish such practit'Cs and to purify the jury-room, by rendering such 
improprieties ('apable and probable of e:.:posure, and consequently deterring jurors from 
resorting to them. . . • While it is certainly illegal and reprehensible in a juror, to re
sort to lot or the like to determine a verdict, which ought always to be the result of a 
deliberate judgment. yet such resort might not evince more turpitude tending to the dis
eredit of his statement than would be evinced by a person not of the jury, in the espion
age indicatl'd by Lord :\IansficId and necessary to gain a knowledge of the facts to enable 
him to make the afJidavit. At all events the superior opportunities of knowledge and 
less liability to mistake, which the juror has over the spy, would entitle his statement 
to the most eredit. And if. a::; is univt'rsally conce(bl, it is the fad of improper practice, 
which avoids tht: verdiet, there is no reason why a Court should close its ears to the evi
dene'e of it frolll olle class of persons, while it .... ill hear it from another class, which stands 
in no JIlore endahle light and is certainly nu more entitled to credit. Nor does the eon
~idcration uf the affidavits of jurors, for the purposes state<l. contravene sound public policy. 
It i,; true. however, that public policy docs require that when a juror has uischargeu his duty 
allli rendered a veruiet, such verdict. should remain undisturbed and unaffected by any sub
sequent change of opinion upon I1ny fact or pretc:..'t whatever; I1ml, therefore, a juror should 
not be hCl1rd to contradict or impe:leh thl1t which, in the legitimate discharge of his duty, 
he has sulemnly asseverated. But when he has done an act entirely independent and outside 
of his duty and ill ,iolation uf it aud the law, therc can be no sound public policy whi('h 
should prevent a Court frum hearing the best cvidence of which the matter is susceptible, ill 
order to a(hninister justicc to the party whose rights have becn prejudiced by such unlawful 
act. In other words, public policy protects a juror in the It'gitimate discharge of his duty, 
ami sanctifies the result attained therehy; but if he steps aside from his duty, and docs 
all unlawful act, he is a cumpetent witllt'ss to pro,'c such fact, and thcrehy prevent the 
sanction of the law from attaching to that which ..... oul<l otherwise be colorably lawful." 

1874, BHEWf:lt. J., in Perry v. jJ(liley, 12 Kan. 5:39, 5H: "As to al\ those matters lying 
outside the personal consciousness of the individual juror, thosc things which are matter:! 
of sight and hearing. aIHI therefore accessible to the testimony of others, and subject to 
contradiction, ' 'overt acts,' as the Massachusetts Court expresses it, it secms to us 
that the interests of justice will be promoted, and no sound public policy disturbed, if the 
secret of the jury-box is nut pennitted to be the safe cover for the perpetration of \\Tongs 
upon parties litigant. If the jury has been guilty of no misconduct, no hann has been 
done by penllitting their testimony to be received. 1£ the jury has been guilty of mis
('onduct, but such misconduct was 110t of such a nature as to prejudice the rights of the 
parties, the modern rule is to let the verdict stand, and simply punish the offending juror. 
But if such mis('Onduet has wrought prejudice, not only should the juror be punished, 
but the verdict also should be set aside. Public policy forbids that a matter resting in 
the personal cOIlsriousness of one juror should be recein . .J to overthrow the verdict, be
calise, being personal, it is not accessible to other testimony. It gives to the secret 
thought of one the power to disturb the expressed conclusions of twelve. Its tendency i~ 
to induce bad faith on the part of a minority; to induce an apparent acquiescence with 
the purpose of subsequent dissent; to induce tampering with individual jurors subsequent 
to the verdict. But as to overt acts. they arc accessible to the knowledge of nil the jurors. 
It one affirms misconduct, the remaining eleven can deny. One cannot disturb the action 
of the twelve. It is useless to tamper with one, for the cleven Illay be heard." 

§ 2354. Same: State of the La.w m Various Jurisdictions; Qualifications of 
the Rule. The doctrine of Lord Mansfield was so rapidly accepted that most 
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of the Courts had committed thclIlseh'es upon the subject long before the 
opinion of ~lr, Justice Cole of Iowa, in 1866, was deli\wed. The exposition 
of l\lr. Justice Whyte, in Tennessee, in 1821, which had accurately pointed 
out the true nature· of the innO\'ation, seems to ha\'c reeeh'ed 110 considera
tion from other Courts. Except in It few jurisdictions, where the rule of----
Iowa is accepted,l the rule of Lord Mansfield Se('Il1S now too firmly settled in 
most jurisdictions to be repudiated by judicial decision.2 

~ . § .'l3Iit. 1 Iowa (perhaps), Kansas. Xc---absence from the room, said to be "subject to 
braska (perhaps), Ohio (perhaps), TellDcssee,---.many s~rious objections"); IS55, Pleasants 

(criminal cases), and Federal Courts ;-_ . .!>. Heard, 15 Ark, 403, 408 (jurors' affida\·its 
there is some doubt; in nt'arly a dozen---that damagl's were deteJlllilled by anrage, 

Codes there is Olle (,xprl'SS ex('pption. .. --held inadmissible, as well as jurors' admissions 
2 The yarious rulings and,tutute:;arensfol- ··out of d()ors after verelict); Gantt's Dig. 

lows; certain distinctions made in SOllie of .... § 19i1, :\Iunsfield's Dil!. § !:!!:!9S, Sandel. &: 
them arc noticed later in the text aho\·e: Hill's Dig. 18!H, § 2:.!69, Dil!. 1919, § 32!:!0 ("a 

FEDEII.\L: IS51, U. S. v. Heid, I:.! How. 3111, juror cannot be examined to establish [in 
362, 366 (jurors' affidll\·its that thpy Tl'ud u. . criminal cases! a ground for a ney, trial. except 
newspaper report of the evidence during· . it be to establish as II ground for a new trial 
retirement but were not influenced hy it; thnt the verdict was made by lot "); 1874, 
question not decided; .. it would perhaps Wilder v. State, 29 Ark. !:!9:J, 298 (statuto 
hardly he safe to lay down IIny general rule applied to exclude jurors' tpstimollY as to a 
upon this subject"); 1890, II~'l1an r. EaIllP~, bailiff's undue influent'''); ISi9, Fliin r. Good-
41 Fed. 6i6, Hallrtt, J. (jurors' llffida\·its as y,in, 35 Ark. IOf!, 113 (stlltute upplied to 
to a fellow-juror's statements of personal excluJe 1111 affidavit us to jurors acting upon par-
knowledge during retirement, udmitted, to 60nal knowledge); ISSi, '\'ard v. Blackwood, 
corroborate evidence of prejudice expressed 48 Ark. 396, 3 :;;. W. 02·1 (jnror'a IIffid:l\·it 
before trial); lS90, Fuller v. Fletcher, 44 Fed. that damllg.·.s WC!", determin .. d by drawiuK 
34, 39, Gmy, J. (jurors' affida\·its adluitted to Jots, excluded.! following 1'1.·a5ants t'. Hpard, 
show that a paper wus not read by them); supra); IS(l·I, ~/llith r. :-tat(', 59 Ark. l=l:.!.,---

, . 1892, Mattox r. U. S., 146 t.:. S. 140, 142, l-1i, 26 S. W. 712 (juror's affidavit uot ree(·h·ed to 
13 Sup. 50 (jurors' affidavits that npwspapl·r show the taking of evidence after Tl·tir"mellt). 
comments W(,TI' relld to them during relirl'- C.\LlFOII:-;I.\: IS5·t, Amshy v. Dirklwus<" 
ment and that the bailiff made staten1C!llts 4 Cal. 10:3 (juror's affid:l\'it as to improper 
concerning the cause, admitted; rule of Wood- remarks during rctin'luc'nt, exclud(·d); 1855, 
ward t·. !,eu\'itt, :\lass., and Perry r. Bailey, Wilson v· BerrynUln, 5 Cal. .1-1, 46 (computing 
Kiln., approved); 1893, Consolidal!'d I.:\1. damages by a\'eruge; jurors' affidavit" 
Co. v. Trenton H. I. Co., 57 Fed. S9S, Green, excluded); 1862, Prllctice Act, § 193, C. C. p. 
J. (juror's affidavit not admitted to show II lSi!:!, § 057 (where" anyone or more of the 
determination of damages by average); 1912, jurors hU\'e been induced to assent" to a \"~r-
Hyde &.Schneider v. U. S., !:!:.!5 U. S. 34i, 301, diet by "a resort to the determination of 
32 Sup. 793 (jurors' affidll\its not receh'cd to chllnce, such misconduct may he pro\'ed hy 
show that the verdict of guilty against two the affit\a\-it of any.olle of the jurors "); 1863, 
defendants was a compromise between those Donner 1>, PlIlmer, 23 Cal. 40, 4i (statute 
jurors who belie\'ed that all three defend- applied to a \'erdict based upon gue~illg the 
lints should be con\icted and those who face of a coin); 1864, 'rurner t'. Water Co., 
belie\·ed that all three should be acquitted); 25 Clii. 398, 401 ("us the law 1I0W stands, 
1913, McDonald v. Ple5M, 4th C. C. A., 206 thcre urc certllin irrcguillriti('s fatal to a ver-
F('d. 263 (quotient verdict; juror's t('stimony diet which IllIIY be vrovcd by the affida\'its of 
not admissible; the opinion fails to mllke the the jurors, lind certain other irregularities 

"\. proper distinctions); W15, :\IcDonlild 11. equally fatal which can only be pro\'cd iII tho 
.. " PleSs, 238 U. S. 264, 35 Sup. i83 (quotient manncr authorized by the common law"; 

yerdict; jurors' testimony excluded). here, the reckoning of damages by average was 
ALAB.\1d.\: Ifl06, Birmingham R. L. &: P. held improper, but not a .. chance verdict," 

Co. v. Moore, 1-10 Ala. 115,42 So. 102·1 (juror's and therefore not provahle by jurors' affi-
affida\'it not admitted to show a quotient dayits); 1864, Boyce v. Stage Co., !:!5 Cal. 460, 
verdict). 474, 477 (preceding opinion approved and tho 

ARIZONA: 191:3, Hull t'. Larson, 14 Ariz. same ruling made; the history of the abo\'o 
492, 131 Pac. 668 (quotient verdict; juror's statute explained); 1882, People v. Gra;1o', 61 
affidavit inadmissihle, in civil cases). ·Cal. 164, 183 (jurors' affidavits as to intoxi-

AIIIUNM": 1853. Stauton r. State, 13 Ark. ('at ion , excluded): ]:->[11. People v. Dceglln, 
31i, 319 (juror's affidayit as to.a fellow-juror's 88 Cal. 602, 26 Pac. 500 (same); 1893, Dixon - . 

127 



* ~354 PRIVILEGED CO:\f:\;IUNICATIONS [CHAP, LX..X-XII 

I t remains to notice certain discriminations and qualifications, 
r' (1) What kil/(/,y of misconduct of jurors shall constitute an irregularity suffi

cient to a\'oid the verdict is to be determined by the law of jury-procedure; 

t'. 1'luns, 98 Cal. 384. 33 Puc. ::W8 (jurors' 
ulfidavits admitted to show determination of 
dUlIlugcs by average; Turner v. \\'aler Co .• 
supra, repudiated on this point); 1bll:l, Wein
burg v. Somps, 98 Cal. 38-1, 3:i Par. :J41 (same) ; 
1b95, People ,'. Azoff, 105 Cal. G32, :.19 Pac. 59 
(jurors' affidavits that papers were illl'gully 
transmitted to them, excluded); l!101. Sieru
"'-'II V. Electric R. Co.,' l:i4 Cal. 4!14, 66 Pac, 
672 (jurors' affidavits to prove misconduct 
ill visiting the premis('s in question, excluded) ; 
1905, People r. Chin :\"on, 146 Cal. 561, SO 
Pac. Gi;1 (jurors' affidavits to show improp«r 
reading of newspapers, udmit((,d, because 
offered by the IJfOSef'ulion; 110 uuthority 
<,iled); l!JOfJ, Kimic to. San JOSe L. G. I. R. Co., 
156 Cal. 3i9, 10·1 PUC:. lIS6 (uflida\'its as to 
misconduct, excluded). 

COLOII.\Do: COlliI'. St. l!J21, C. C. p, § :!:.I7 
(juror's aflidavit recch'able to shown "deter
mination by chance"); HmO, Kni/;ht r. Fisher, 
]5 Colo. 176, 25 Pac. 7S (jurors' affidavits 
offered to show a determinatioll of damages 
hy a\'cragc; question resen'ed); 18!l5, Heller 

.,......--....... People, :!2 Colo. II, 4:3 Pat'. l:!o1 (jurors' 
uflida"jts not receh'cd to show illtoxieation 
and other misconduct of ("llow-jurors). 

CONNECTIC{;T: 1824, Statn v. Frpeman, 
5 Conn. 348 (jurors' uffiduvits as to a (ellow
juror's communirlltion of pf'rsonal kuowledgo 
on a fact Ilot in e\'idelll''' and not admissible, 
ex<'ludl'd; repudiating the parlil'r loc:11 prac
tice to the contrary, as indit'ated in Talmadge v. 
:\" orthrop, 1 Hoot 5:!2, in 179:3); 1S2·1, ~'1eade 
V. Smith, J(l Conn. 3-16, :l,5/j (foregoillg case 
appro\'l~d); IS H, Stat" t.. Fassct, 16 Conn. 
457, -'!G6 (rule applied to grand jurors' testi
mony ns to illegal tcstimollY before them); 
1920, Val(mtine V. Pollak, !J5 Conn. 556, III 
Atl. 869 (juror's tc.-timony as to determina-

•.. -. ·tion by lot, excludec). 
DELA W.\RE: 188'., Crossdale v. Tantum, 

6 Houst. 218 (jt:;':;;d' aflidavits lwt reech'ed to 
sholV a dcterminutioll of damage~ by average). 

FLOIUlM: 18[17, Kelly t·. Stute, a9 Fla. 122, 
22 Ro. 30a (general principle against impeueh
ment, applied). 

GEOIlGIA: 1811, State V. Doon. R. M. 
Charlt. 1 (Lord ~'lan~field'~ doctrinc in Vaisc 
r. DelavlIl, upproved obiter); 1050, Bishop 
V. SUite, !J Ga. 121. 125 (general principle that 
jurors cannot .. impeach tlwir own vrrdiet," 
conceded obiter); 185a, Clark v. Carlpr, 12 
GIL. 1i00, 503 (same); 1859, Brown t'. Stat!', 
28 Ga. 199, 200, 217 (juror's lIf1ida\'jt thut u 
fellow-juror gave private testimony to them, 
excluded); HmO, McElven v. State, ao Ga. 
869, 8i1 (same); 1867, O'Barr v. Alexander, 

.' ·-31 Ga. 19,s, 200, 203 (juror's alfidll\'it as to the 
jurors' drinking of whiskey, excluded); 1869, 

Hoye v, State. 39 Ga, 718. 723 (like Brown v, 
State. supra); 11;77. Moughon v, State. 59 
Gil, 308 (juror's affidavit to a fellow-juror's 
improper bias during retirement. excluded); 
1877, Oatis v. Brown. 59 Ga, 711. 717 (like 
Brown ~. State. supra); lS!l3, Hill v. State, 
91 Ga, 153. W So, [176 (like ~Ioughon v. State, 
su.pra); 1892. McTyier t'. State, 91 Ga. 254, 
18 So, 140 (uPl'arently similar); 1893. Corn-
wall v. State, [II Gu. 277. IS So. 154 (appar//·· 
ently similar); 1895. Curr v. State, 96 G'l. 
284. 22 So. 570 (juror~' aflidavits that news! 
paper reports wcre read. excluded); 1897. 
BoldclI v. H. Co., 102 Ga. 558, 27 S. E. 664 
(general prillciplc affirmed). 

n .• WAil: l!:iS2. Kapohaku v. Koa. 6 Haw. 
;]26 (juror's aflidavit as to another juror's con
versation with an officer during the delibera
tions, admitted). 

10AIIO: He\·. St. 1887, § 443!l, subdiv. 2, 
Code Ch·. PI'. IlID1, § :35201, Compo St. 1919, 
§ 6888 (like Cal. C. C. P. § (57) ; 1!>!J3. Flood 
v. McClure, :l Ida. 587, :J2 Pac. 254 (juror>!' 
affidavits that dalJlal(es were determined by 
average, held admissible under the statute, 
such a verdict being a "determination of 
chance"; the Culifornia rulings upon the like 
statute, repudiated); IS!J5, Grifliths ~. :'>lon
tandon. 4 Ida. 3i7, :39 Pac. 5·18 (rule of the 
California Code, as adopted in til<' Idaho 
statutes, § 44:l9, and interpreted in Doyel'· v. 
Stage Co., Cal., applied, notwithstanding erro
IWOUS punctuution in the Idaho Code; hpre ap
plied to misconduct in taking a private view). 

ILLINOIS: 1820, Sawyer v. Stephenson, 1 
Ill. 24 (juror's affidavit of personal knowled!(e 
communicated by another juror after retire
ment, admitted: no question raised); 182:3, 
Forester V. Guurd, 1 Ill. 74 (similar facts, affi
davit excluded); 1860, Martin V. Ehrenfcls. 
24 Ill. 18i, 189 (unspecified misconduct; 
jurors' affid:l\'its exeludl'd); 1863, Reins v. 
People. :lO Ill. :!5(l. 206. 274 (similar to Forester 
v. Guard, 8Uprll); 1867, Allison v. People, 45 
Ill. :17, :39 (jurors' affidavits, and others' affi
davits founded on jurors' statements, not 
admitted to show misconduct in permitting 
the constable to join in their discussions); 
1868, Peck v. Drewer. 48 Ill. 54, 62 (like Martin 
v. Ehrenfels, su.pra); 1871, Chicago v. Der
mody, 61 Ill. 4::11, 435 (general principle 
affirmed); 1873, Bertholf v. Quinlan, 68 Ill. 
:!!J7, :lOa (similar); 187!>, Reed V. Thompson, 
HS Ill. 2·15, 2017 (similar; applying it to the 
detprrnination of damaw's hy average); 1885, 
Hoy 'I!. Going., 112 Ill. 656, (}(;7 (similar, for
bidding a Qu('stioning of the jurors upon ren
d,'rinl( the verdi!,!); 189:3, Sanitary Distri(·t v. 
C:ullerton, 147 Ill. 385, 389, 35 N. E. 723 
(jurors' affidavits of unspeeifil!d misconduct, 
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given such irregularities, and the present rule applies. Of this sort, 
plainly, Ure the acts of in~o.xication, separation, priv;:,tc view, consultation of 

• 

excluded); HJ08, Wyckoff v. Chicago City R. applying the rule in Wrigh(r. Tel. Co., supra) ; 
Co., 234 111. 613, S5 N. E. 237 (affidavit of 11>74, Dunlavey 'Il. Watson, as In. 39S, 402 
juror's private view of premises, excluded); (similar); 1888, Griffin v. Harriman, 74 Ia. 
1919, People v. Strause, 290 Ill. 259, 125 N. E. 438, 38 N. W. 139 (similar); 1896, State v. 

",..--.• 3:19, (jurors' affidavits as to unauthorized visit Whalen, 98111. 662, 68 N. W. 554 (jurors' affi-
to place, excluded). da vits that a law-book was unlawfully read and 

1NOIAN,\ : 184U. Drummond r. Leslie. 5 expounded by a juror. admitted; this is cor
B1ackf. 453 (affida"it or admission of juror~ reet. but of course inconsistent with the pre
that damages wl.!rc determined by average, ceding three rulings); 1904. Douglass v. Agne. 
excluded); IS-Hi, Dunn v. Hall. I:: Black!. :l2. 34 125 In. 67. 99 N. W. 550 (colltra to Bingham r. 
(same); 1851, Bennett v. State, 3 Ind. 167,170 Foster, supra, but not Ilotieing it); 1907. 
(jurors' affidavits not received to show an im- Clark v. Van Vleck. 135Ia. 194, 112 N. W. 64S 
prvper agreement as to the hallotil,g); 1ii!il, (jurors' affidavits that they reckoned damages 
~IeCray 1'. Stewart. 16 Ind. an (gcneral prill' for matters not pmperl~' hefore them, excluded). 
(·jple affirmed); Ilj67. Haun v. Wilson. ao Ind. RAN"'\~: Ibi-l. Perry ~. Bailey. 12 Ran_. _~-
296, :;9~ (like Drummond v. Le~lic. supra); ;jag, 5-la (jumr's affida\'it to show O\'ert acts of :.-. 
1S76, Staulcy v. Sut/wrland, 5-1 Ind. 339, a5G miscouduct in p;!'neral, held admissible; here. 
(jurors' statements or affidavits as to fellow- to show a fellow.juror's intoxication; quoted 
jurors' communication of personlll belief, ex- ~upra); 1b79. Johnson t·. Husb:md, 22 Kan. 
eluded); 11;8:3, JOIWS v. Stat.,. 89 Ind. 82. Hi '277. 285 (jurors' llflida\'its admitted to show a 

---.. --rUurors' affidavits that a book had been improp- determination of d!lmagc~ by uverage); 1885. 
crly read. held inadmissible); 1884. Long 1'. Stllte v. Clllrk, 34 Ran. :!l'~l. S Pac. 528 (jurors' 
State, 95 Ind. ·11;1, 485 (similar); 11>87, Ta~'- affidavits that pertain docullIents were ilIe-
lor v. Garnett. 110 Ind. 290. 11 X. E. a09 gaily r .. ad lind !!on~idcrcd by the jury. ad-
(jurors' affidavits excluded. as in Stanley 1'. mitted); 1.s89, Atchi~on T. & S. F. R. Co .... 
Sutherland. supra; prior doctrine confirmed Bayes, 42 Kiln. 609, 22 Pac. HI (jurors' affi-
in a careful opinion by Zollars. J.); 1890. Houk davits admitted to show another juror\ im-
v. Allen. 126 Ind. 569. 25 N. E. S!l7 (jurors' proper statements of prrsonal knowledge); 
affidavits that a vcrdict was obtained by 11;96, State v. McCormick. 57 Ran. 440, 46 
majority-agreement, excluded). Pac. 77'7 (like the preceding case); 1898. Wich-

IOWA: 1851. Abel to. Kennedy, a G. Gr. -17 ita v. Stallin,!(s, bO Ran. i70, ,')·1 Pac. 689 
(jurors' affidavits. held inadmissible, when (jurors' affidavits admitted to show a detcr-
alone offered as the basis of the ;notion. to milllltion of damage by avera,!(ing; Doster. 
prove their misconduct): 11;56. !Forshee v. C .. 1.. diss .• on the ground that "the method by 
Abrams. :! la. 5il. 578 (juror,,' affida,'its as to which a conclusion of fact is reached by the 
misconduct in determining damages by aver- jury" is not within the principle); 1904. 
age, apparently held admi~sible under Code State v. Rumbo, 69 Ran. 7n, 77 Pac. 563 
§ 1810; but jurors held not compellable to (juror's testimony received as to the juror's 
make affidavits); 18.56. Cook to. Sypher. 3 Ia. allusion to the defendant's failure to testify). 
484. 486 (jurors' affidavits said obiter to be KESTt:CKY: 180);. Taylor v. Giger. Hardin 
inadmissible in general to impeach their vcr- 595, 597 (jurors' affidavits not admissible to 
diet); 18.57, State v. Grad~·. 4 la. 461 (like show" misheha \'ior in themselves and their 
Forshee v. Abr/lms. supra. on the point of non- fellow-jurors "); 1826. Doran v. Shaw. 3 T. B. 
compellability); 1858, Manix v. Malony. 7 Ia. Monr. 411, 415 (preceding rule approved); 
81,!:i3 (juror's aflida\'it held admissible to show 1&21, Steele v. Logan. 3 A. K. Marsh. 394. 396 
a determination of damages by a\'era/l:l'); (jurors' affidavits that a fellow-juror gave per-
18b8. Ruble v. McDonald, 7 la. 90 (same. for a sonal testimony during retirement. excluded, 
verdict reached by lot) ; 1859. Schanler t'. Por- on the principle that the)' were inadmissible 
ter, 7 Ia. 481 (like Manix v. Malon~·. 8upra) ; to prove .. anything which may have tran-
1860, Stewllrt r. R. Co .• 11 Ia. 62. 65 (jurors' spired in the jury-room whilst consulting 

~poRffidavits held admissible to show the reading of their verdict "); 1830, .Johnson r. Daven-
- of a paper illegally in their hllnds); 1860, port, a J .. J. Marsh. 390, 393 (preceding rule 

State v. Accola, IlIa. 246 (similar); 1861. approved); C. Cr. P. 1895. § 272 ("A juror 
Crumley v. Adkins. 12 Ia. 363 (like State r. cannot be examined to establish a ground 
Grady. supra); 1863, Shepherd v. Brenton, 15 for a new trial. except it be to establish that 
Ia. 84. 89 (preceding cases approved); 1866. the verdict was made by lot H); 1896, Pitts-

. -,_Wright v. Tel. Co., :10 Ia. 195. 212 (jurors' burg Coal Co. v. Withers. Ky. .37 S. W. 
affidavits held admissible to prove misconduct 584 (jurors' affida\'its of unspecified tenor. 
and irregularity; quoted supra); 1873. Bing- excluded); 1912, Beard v. Com .• 149 Ky. 
ham v. Foster. 37 Ia. a39 (jurors' affidavits 632. 149 S. W. 989 (under C. Cr. P. § 272, 
that fellOW-jurors gave personal testimony .. a juror cl>nnot be examined to establish a 
dUring retirement. excluded; erroneously ground for a new trial except it be to establish 
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witness or party, acceptance of bribes, and reading of illegal documents. But 
there are some kinds of behavior which, though comrnonly classed as mis-
that the verdict was made by lot"; here, a 
separation of the jury); 1920, Sizemore 'C. 

Com., 189 Ky. -lG, 224 S. W. 6:i7 (juror's 
affidavit as to improper usc of clothing handed 
to jury, excluded); 1921, Dunbar 11. Com., 
192 Ky. 2G3, 232 S. W. G55 (larceny; juror's 
information as to misconduct in giving a 
majority verdict, excluded). 

LOUlSIA!U: 1823, Camphell 1). Miller, 
1 Mart. N. s. 514, 518 (juror's affidavit not 
admitted to show a fellow-juror's communi
e'Ltion of personul e"idence after retirement) : 
1877, Hawkins v. Publishing Co., 29 La. An. 
134, 139 (juror's nffidavit 1.0 his receipt of a 
bribe, through the court crier, during tho 
jury's presence in court, apparently treated 
as admissible, but not "d!'cided nuthorita
tivcly"); IS78, State to. Beatty, 30 La. An. 
1266 (juror's statements as to a fellow-juror's 
offer of a bribe during retirement, excluded) ; 
1880, State r. Nelson, 32 La. An. 842 (juror's 
testimony to misconduct, apparently in read
ing law-books, excluded); 1883, State v. 
Chretien, 35 La. An. lOal (general princ.:plo 
affirmed that jurors may not impeach their 
verdict); ISUO, State v. Richmond, 42 La. An, 
299, 7 So. 459 (juror's affidavit as to improper 
scparation, exdurled): 1903, State v. Riggs, 
110 Ln. 509, 3·1 So. 655 (" an overt act can be 
shown by the testimony oC a juror"; here, 
intimidation of a juror; following Mattox 
v. U. S., Fed., and Perry v. Bailey, Kan.); 
1912, State r. Cloud, 130 La. 955, 58 So. 827 
(juror's testimony 1.0 disqualifying knowledge 
of the cas!', excluded). 

!\.1AI:>E: 1867, Heffron v. Gallup!!, 55 Me. 
56:3, 566 (juror held not admissible to prove 
irregularity of misconduct during the jury's 
deliberations; except perhaps "such gross 
misconduct" as a party's attempt to bribe, 
etc.): 1876, State v. Pike, 65 Me. Ill, 117 
(juror's affida"it that a legal report was read 
to the jury, cxcluci"d); 1890, Shepherd v. 
Camden, 82 Me. 53.5, 20 Atl. 91 (juror'!! 
testimony that he communicated per.onal 
knowledge during retirement, excluded). 

:\hRl'LAND: 1909, Brinsfield v. Howeth, 
110 Md. 520, nAt\. 289 (juror's affidavit to 
browbeating in the jury-room, excluded). 

MAss.\cHuSE1'TS: 1832, Dorr 11. Fenno, 
12 Pick. 520, 525 (" The rule is now perfectly 
well-settled in both countries, and may be 
laid down to be that the testimony of jurors 
is inadmissihle to show their own misbehavior. 
but may be received to explain or contradict 
other evidence t{)nding to impeach their ('on
duct"; here not received to show a determina
tion of damages by averaging); 1837, Hann~m 
D. Belchertown, 19 Pick. 311, 313 (same; 
doubling damages under a statute requiring 
double damages); 18.52, Cook v. Castner, 9 
Cush. 266, 278 (like the next case); 1853, 

Folsom r. Manchester, 11 Cusb. 334, 3:37 
(misconduct oC a juror in stating bis personal 
knowledge privately to the others; excluded); 
18M, Boston and \Yorcester R. Co. 1). Dana, 
1 Gray 83, 91, 105 (like Dorr 11. Fenno); 1851), 
Chadbourn v. Franklin, 5 Gray 312, 315 (tak
ing a private \;ew of the locality in issue; 
('xcluded): 1885, Rowe v. Canney, 139 Mass. 
41, 29 N. E. 219 (unspecified improper utter
auce by one juror to auother; excluded); 
HiSS, Com. v. White, 147 Mass. 76, 80,16 N. E. 
i07 (juror's testimony to another's expreS
Mions of opinion during trial and to threats 
by him and the foreman, excluded; the rule 
applying equally to misconduct out oC the 
court-room, iC during the pendency of the 
trial); 1892, Com. 1). Meserve, 156 I\·tass. 61, 
30 N. E. 166 (jurors' affidavits, and testimony 
of others as to admissions out oC court, about 
a juror's giving oC personal testimony during 
retirement, exclud(!d). 

MlClIIG.\N: 1896, Merriman's Appeal, 108 
Mich. 45-l, 462,66 N. W. 372 (jurors' affidavits 
to their own misconduct, excluded; here the 
misconduct was unspecified, except that it 
included expressions oC bias); 1901, 'Vixom 11. 
Bixby, 127 Mich. ·186, 86 N. W. 1001 (rule 
appli~d to exclude a juror's affidavit as to a 
quotient verdict of damages); 1905, Battle 
Creek v. HIUlk, 139 Mich. 514, 102 N. W. 1005 
(rule applied to exclude jurors' affidavits as to 
an average verdict of damages). 

MINNEsoT.o\.: 1853-7, St. Martin 1). Des
noyer, 1 Minn. 156, 159 (jurors' affidavits not 
admitted to show damages determined by aver
age); 1879, jStatc v. ~fims, 26 Minn. 183, 2 
N. W. 494, 683 (unspecified misconduct; jurors' 
affidavits excluded); 1880, Bradt 1). Rommel, 
26 Minn. 505, 5 N. W. 680 (similar); 1891, 
State v. Lentz, 45 Minn. 177, 47 N. W. 720 
(jurors' affida\;ts IlS to the readin" of neWS
paper reports and the misstatements of a 
juror as to the law, excluded); 1897, Rush v. 
R. Co., 70 Minn. 5, 72 N. W. 733 (general prin
ciple applied). 

l\hSSISBIPPI: 1839, Prussel v. Knowles, 4 
How. 90, 95 (" the rule is well settled that a juror 
shall not impeach his verdict "); 1905, Brister 
v. State, 86 Miss. 461, 38 So. 678 (juror's affi
davit as to reading law-hooks, excluded). 

I\hssouRI: 1862, Pratt 1). Coffman, 33 Mo. 
71, 77 (jurors' testimony to misconduct, held 
generally inadmissible, with exceptions for 
acrious cases where a foundation has been laid 
hy other evidence; here, not received to show 
the i:nproper reading of law-books); 1866, 
Sawyer v. R. Co., 37 Mo. 240,263 (juror's affi
davit that the damages were detel'mined by 
avcragc, excluded); 1867, State v. Coupen
haver, 39 Mo. 430 (similar ruling, as to a 
verdict hy majority vote); 1877, State v. Bran
st,!tter, 65 Mo. 149, 156 (jurors' affidavits that 
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conduct constituting an irregularit~-, ought perhaps rather to fall under the 
head of methods of reasoning and grounds of verdict, and thus to be governed 
by the other principle (allte, § 2349): 

II sentenee WIlB determined by Ilverage, ex
cluded; repudiating the qualification inti
mated in Pmtt r. Coffman, supra); 1877, 
Stllte v. Alexander, 66 Mo. 148, 163 (juror's 
affidllvit as to his improper communication 
\\ith the judge, excluded); 1878, Philips v. 
Stewart, 69 Mo. 149 (juror's affidavit that 
darnllges weT!! determined by Ilvernge, ex
cluded); 1883, Stllte v. Dunn, 80 Mo. 681,694 
(principle Ilpplied to misconduct in the manner 
of reaching the verdict); 1884, State v. Cooper, 
85 Mo. 256, 261 (ptindple Ilpplied to miscon
duct in giving person III testimony during 
retirement); 1888, State v. Rush, 95 Mo. 99, 8 
S. W. 221 (like the preceding cllse); 1892, 
Ellsley v. R. Co., 113 Mo. 236, 20 S. W- 1073 
(principle applied to misconduct in tllking a 
private view); 1894, State v. Wood, 124 !'tl0. 
412, 27 S. W. 1114 (like State v. Branstetter, 
supra). 

!\IOST.\NA: Rev. C. 1921, § 9397, Bubdiv. 2 
(like Cal. C. C. P. 657); 1803, Gordon v. Trc\'
nrthan, 13 Mont. 387, 34 Pile. 185 (statute 
npplied to Ildmit jurors' affidavits that damllges 
were determined by I",cruge; Turner v. 'Vater 
Co., Cal., supra, not followed in its interpreta
tion of .. detemlination of chance "). 

:-;'Enn.\SKA: 1888, Harris v. State, 24 Nebr. 
1>0;), ·to N. W. :317 (juror's misconduct in pro
curing law-books, etc., and reading from them, 
allowed to be proved by other jurors' affidavits; 
rule in Perry v. Bailey, Kan., followed, as "much 
more rcasonable and promotive of justice ") ; 
1892, .Tohnson v. Parrotte, 34 Kebr. 26, 51 
N. W. 200 (jurors' admissions that he had given 
personal testimony lind that he WIlS preju
diced, excluded); 1805, Gran v. Houston, 45 
Nebr. 813, 64~. W. 245 (jurors' affidavits as to 
Conversations in the jury-room showin!; preju
dice and improper motives, excluded); 1(103, 
F'llIs City v. Sperry, 68 Nebr. 4::?0, 94 N. W. 
520 (expressions of personal knowledge). 

NEW HAlrpslUIIE: 1827, Tyler v. Stevens, 4 
N. H. 116 (generul principlo of exclusion laid 
down); 1851, State v. Ayer, 23 N. H. 301, 321 
(same); 1879, Dodge v. Carroll, 59 N. H. 237 
(jurors' affidavits that damages were detcr
mined by average, exeludcd); 1882, Knight v. 
Epsom, 62 N. H. 356, 361 (like the preceding 
ClISe, which however is not dted); 1888, Clllrk 
v. Manchester, 64 N. H. 471, 13 Atl. 867 (liko 
the preceding case); 1800, Palmer v. Stat2, 65 
N. H. 221, 19 Atl. 1003 (general principle held 
to exclude a juror's expressions of bias); 1912, 
Boston & M. R. Co. v. Franklin, 76 N. H. 459, 
84 Atl. 44 (preceding cases affirmed; tho 
ground not clearly appellring). 

:-;'EW J:mSEY: 1790, Brewster v. Thompson, 
1 N. J. L. 32 (a juror's Ilffidll\-it that the vcr
diet was reached by lot. excluded); 1823, Dell 

• 

v. !'t1'Allister, 7 N. J. L. 40, 51 (jurors' affi
dIn-its stating a communication to them of 
I': ivate knowledge by a fellow-juror, excluued, 
because" it is a high misd~mca!lor" and" crim
inates the jurors themselves"; Rossell, J., 
diss.); 1842, I\:ennedy t'. Kennedy, )S N. J. L. 
450, 45·1 (principle affirmed); 1849. Deacon r. 
Shre\'!!, 22 N. J. L. 176, lSI (jurors' affidavits 
as to a printte meeting '\\ith the parties, held 
ill!ldnli~;l.:!~~, m; also tcstirnony to the juror~' 
admissions of thl' fuct during a rcccss of court; 
otherwise, if the juror's statement had been 
.. part of the transar:tion and while the alleged 
payment was hcinJ.( mude "); 1,1;9:3, Peters t'. 

Fogarty, 55 :-;'. J. L. 3,1;6, 26 AtI. 855 (general 
prinriple affirmed). 

NEW:\IEXICO: 1913, Goldenbcrgv. Law, 17 
N. M. 546, lal Pac. 499 (damages determined 
by coin-tossing; j\lro~s' affidavits, excluded). 

NEW YORK: IS0n, Duna v. Tucker, 4 John. 
4Si (damages determined hy average; .. thc 
hettcr opiniou i,;, and such is the rule adopted 
by the Court, that the affidlwits of jurors arc 
not to be rceeh-ed to impeach a verdict ,. ; 
Smith v. Chectham, ante, § 2:352, not men
tioncd; Kent, C. J., who there dissented, was 
still on the hcnch. and Livingston, J., tho 
chuIllpion of the contrary view in the earlier 
decision, had rctircd); IS:25, Sargent v. ---
5 Cow. )06, 120 (Dana 11. Tucker approved; 
Smith v. Cheetham treated as ovcrmled); . 
1843, Clum 11. Smith, 5 Hill 560 (jurors' affi/-" 
davits not rerch·cd to show misconduct in St'pa
rating and obtuining:inforlllution outsiue); 1S75, 
Williams V.l\I(JlltgOJll~ry, 60 :-;,.y. {)48 (jurors' 
affida\-its of unspecified mbconduct, excluded). 

NOIlTIl CAIIOLINA: IS:21, Stute v. l\l'Leod, 
1 Hawks 344 (unspecified misconduct; jurors' 
affiduvits excluded); 1883, State v. Brittain, 
89 N. C. 481, 504 (jurors not allowed to be 
cxamined to show undue influence by the 
deputy-sheriff); 183fj, Lafoon v. Shearin. 95 
K. C. 391, 394 (juror's affid:wit that he gave 
personal testimony after rctirement. excluded). 

NOIlTiI DAKOT.\: Re,\,. C. 1S!J9, § 5472, 
Camp. L. 1!l13, § 7{){lO, par. 2 (like Cal. 
C. C. P. § (57); 191a, Johnson t·. Scel, 26 
N. D. 299,144 N. W. 237 (jurors' affidavits to 
another juror's remarks in the jury room 
showing bias, excluded). 

Ouro: 1841, Hulet v. Barnett, 10 Oh. 459 --
(juror's affidavits that :hc jury took e\-idence 
from the constable after retirement, cxcluded) ; 
1853, Farrer v. State, 2 Oh. St. 54, 73, 77 
{jurors' affidavits held admissible te show 
misconduct in reading newspapers, etc .• but 
only in an "('"c<'ptional case," and after II 

foundation laid .. hy other means than the 
affidavits of the jurors th"msch-es"). 

OKUliOMA: 1912, Keith v. Statc, 7 Ok!. f:r . 
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156, 123 Pac. 172 ("manner in whieh the v. Dakota L. & T. Co., 2 S. D. 285, 2!H, 49 
jury arrived at their verdict," two jurors' N. W. 10.'54 (jurors' affidll\'its that damages were 
affidavits excluded); 1915, Baumle v. Verde, determined by averuge, excluded; following 
50 Okl. GOU, 150 Pac. Sit; (jurors' affidavits Boyce t'. Stuge Co., Cal.); lS9i, Thompson 
and testimony to a verdict by casting lots, Co. r. Gundersl'n, 10 S. D. 42, i 1 N. \V. i64 
held improper); l\JIG, Chicago R. I. &: P. R. (jurors' affida~'its not received to show an 
Cn. t·. Brown, 55 Okl. 173, 154 Pac. 1161 improper separation); 1908, Ewing v. Lunn,--
(jurors' afIi(lllvits to misconduct, excluded); 22 S. D. 95, 115 N. W. 52i (jurors' affida\;ts 
l!Jl~, Egan r. First )<at'l Bank, Okl. , as to a juror's intoxication, excluded). 
16U Pac. G:!I (jurors' affidavits to a juror's TESNESSEE: 1821, Crawford v. State, 
improper utteranccs, excluded); 1919, Okla- 2 Yerg. 60 (jurors' affidavits admissible "to 
homa City t', Stewart, i6 Okl. 211, 18·! Pac. exhibit to the Court matter for setting aside 
ii9 (quotient verdict; jurors' tcstimony the verdict they themselves bave rendered"; 
excluded). quoted supra); ISaa, BoobY V. State, 4 Yerg. 

OREGON: 1853, Cline r. Broy, lOr. 89 111 (juror's affidavit that a fellow-juror had 
(juror's ufIidavit that damages wcre deter- stated his own knowledge after retirement, 
mined by average, cx('luded). admitted); 1836, Hudson r. State, 9 'lNg, 

l'ES:;'SYLV.\NU: ISlI, Cluggagc t'. Swan, 40i, 411 (preceding case approved on this 
4 Binn. 150, 155 (juror's affidavit that the vcr- point); 18:!!), Elledge ~. Todd, 1 Humph. 43 
dict was reached by lot, held inadmissible, (juror'/! affidavit that 'the verdict had been 
per Yeates, J.; Tilghmlln, C. J., allllllmekt'l1- reached by averaging, held admissible); 1842, 
ridge, J., expressing no opinion; quolt-" supm) ; Norris D. Stnte, 3 Humph. 333, 33i (preceding 
1&21, Ritchie t·. Holbrooke, i 8. & R. ·158 cases appro"ed on this point); 18n, Wade r. 

~ (juror's "fIlda\'it of another juror's having Ordway, 1 Bn.xt, 229, 236, 244 (juror's am· 
admitted consulting prh'lItcly with a party da\'it that another juryman had taken a pri. 
t{) the cause, held admissible; Tilghman, vate \;ew and communicated his obsen'ations, 
C. J., distin~uishing Clugg,,~c t'. Swan as admitted), 
involving the juror's own misconduct); IS:).5, TEXAS: 1846, Mason v, Russell, 1 Texr-· 
V,hit~ D. Whit!', 5 lbwle 61, 6a (inror:!' affi- 721, 726 (jurors' affidavits, not admitted to 
d:wits "arc inadmissible to inculpate their show unspecified "irregularities of their pro-
fellows or tlH'!IIseh-es"; here, to prov(' dalll- c('edings, while out Ilnd considering of their 
ngd fl'<,koll\,d by IWL'rage); lS!J3, Sill alley r. vNdict "); 1848, Cann'ln 1'. State, a Tex. 31 
~1(o(ri,;, 15i Pa. 34!J, :!i Atl. 7:;·1 (prt'('eding (same general princi,lle affirmed); 1852, 
ca~es IlJlProvcd); WOO, Stull r. Stull, lUi Pa. Burns v. Paine, S Tex, 159 (same principle 
24:1, 4i Atl. 2·10 (\· .. rdict reached by lottery; implied); 1852, Hand!r:lgh V. Leigh, 8 Tex, 
jurors' affidavits excluded). 129 (like the next case); 1888, International 

RuonE ISL.\Nll: IS!)I, Luft V. Linganie, &: G. N. R. Co. t'. Gordon, i2 Tex, 44, 11 S. W, 
17 R. 1. 420, 22 All, 942 (jurors' affid:l\'its not 1033 (juror's affidavit that damages were 
received to show determination of damagt!S determined by average, excluded); C. Cr. P. 
by average); 1\llO, Phillips V. Rhode Island 1895, § 817, par, 8, Re\', C. Cr. P. 1911, § 837 
Co., 32 R. 1. If}, i~ AU, 342 (unauthorized (new trial allowable" where from the miscon· 
view; jurors' affiduvits excluded). duct of the jury the Court is of opinion thut 

SOCIH C.\ROLI:;'.C 1~14, Price D. :\I'Ih'ain, the defendant has not received a fair and 
a Brev. 419 (jurors' declarations or affidavits impartial trial, and it shaH be competent to 
not receivable to prove 1\ fellow-juror's state- prove such misconduct by the voluntary 
nH'nt of personal knowledge and expression affidavit of a juror; and a verdict may in 
of hiu.'l after retirement); lS:J.t, :\I'Kain v. like manner in such cases be sustained by 
L"o\'c, 2 Hil1506 (jurnr'~ testimony to a fcllow- such affidavit "); 1895, MitcheH 1>, State, 36/' 
juror's statement, after rctirenlPllt, of personal Tex. Cr. 2i8, 33 S, W. 367, 36 S, W. 456 
belief as to 1\ witnps,,' charne.ter, admitted, (jurors' affidavits that fellow-jurors had 
but on the ground that such communication stated their personal knowledge after retire-
of personal b .. lief was not improper in respect ment, admitted); 1896, Ray n. State, 35 Tex. 
to a \\;tncss' character); 1855, Smith n. Cr. 354, 33 S. W. 869 (similar), 
Culbertson, 9 Rich. L. 106, 111 (jurors' affi- UTAU; Camp. L. 1917, § 69i8 (like Cal. 
davits that the verdict was reached by lot, C. C. P. § 657); 189:1, Homer r. Inter-Moun-
held inadmissible; good opinion by Wardlaw, tain A, Co" 9 Utah 193,33 Pac, 700 (jurors' affi-
J.); 1856, State r. Tindall, 10 Rich. L. 212 dll\;ts not received to show the jurors' improper 
(" We ncver listen to the affidavit of a jury- reading of a book of accounts); 1895, People 
mall ascribing misconduct to himself or fel- 1>. Ritchie, 12 Utah 180, 42 Pac. 209 (juror's 
lows in the jury-room"; here, the reading of testimony" cannot be received to defeat his 
papers improperly before them during retire- own verdict," here, by showing an unau-
IIlr,nt). thorized view; the statute not applyillg to 

SOUTIl D.\KOT.\: Stats. 1901. § 6300 (like criminal cases, nor permitting sclf-impeach-
Cal. C. C. P. § ',5i); 1891, Gaines v. White, ment other than on the specified charge of 
1 S. D. 434, HI. 47 ~. W. 524 (unspecified regorting to chance); 1903, Black 1>. R. M. B. 
misconduct; b"Hut" applied); 1891, Ulrick Tel. Co" 26 Utah 451, i3 Pac. 514 (preceding 
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(a) The determination of a t'erdici by lot or other chance, and the estima
tion of damages by average, seem to be of this sort.3 "Gilder the rule of Lord 
Mansfield, the resuli: is of course the same in either class of cases; but under 
the Iowa rule the effect would be to exclude under the other principle (anie, 
§ 2349) what would otherwise he admissible under the present one. The 
curious circumstance is that the single exception made to the prohibith'e 
rule by the Codes following the California Code is directed to this kind of 
misconduct, i. e. the very one of all upon which no exception should exist. 
1\Ioreover, of the usual rule (excluding jurors' testimony upon this point.) it 
may be said that since a determination by lot can hardly ever be established 
by other than jurors' testimony, it becomes a mere pretence to declare a 
certain irregularit~, fatal and yet to exclude all practical means of pro\'ing 
it; 4 so that the franker plan would be to decline to recognize it as falling 
under the class of irregularities of conduct. The onl~' substantial reason for 
treating it as such is that it virtually signifies that the jury ne\'er deliberated 
at all, whieh however is seldom the fact. 

(b) The communication of a juror's personal knowledge during retirement 
is of course improper, since the juror ought to offer himself upon the stand as 
a witness (ante, § 1800). Nevertheless, his use and his fellows' use of that 

Cllse approved): 1917, Ogden L. & I. R. Co. anragC. excluded): ISS(). Bartlett v. Patton. 
~. Jones, 51 Utah 62, 168 Pac. 548. 33 W. Va. 71. 10 S. E.:!1 (jurors' affidavit:; that 

YER!dO~T: IS02, Rohbins v. ,\Yindover, a fellow-juror gave personal testimony after 
2 Tyl. 11 (juror's affidavit that fellow-jurors retirement. excluded). 
"related certain matters and things, in W.~FHI~GTOS: 1913. :'>luryland Casualty 
relation to the iSl:>'Ue, to others of the panel Co. r. Seattle El. Co .• 75 Wash. 430, 134 Par. 
BIter the r:luse was submitted to them. not 1097 (misconduct in taking ~ privllte view; 
witnessed on the trial of the cause in court," jurors' affidll\;ts admitted to show the fact, but , 

excluded): 1865, Sh<:'I,lon v. Perkins. 37 Vt. not its ef(cct on their minds; discliminating 
650, 557 (jurors' affidavits not admissible opiaion by Ellis, J.). 
to show" any impropriety in the conduct or WISCOSSIS: 1864. Edmister v. Garrison. 
the jury or improper mode of arriving at tho 18 Wis. 594 (jurors' affida\'its to unspecified 
verdict "): 1893. Carpenter r. Wille~·. 65 Vt. misconduct. excluded): 1867. Shaw v. Fisk. 
168. 26 At!. 488 {jurors' affidavits that dam- 21 ·Wis. 368 (jurors' uffidu\;ts that they were 
nges were determined by average, excluded). incompetent by ignorance of English, and had to 

YIRGI~I.'\.: 1812, Com. r. :\IcCaul,1 Va. Cns. have an int('rpreter in the jurY"room, excluded 
271. 275, 302 (juror's affida\;t as to his sepa- on tho latter p<,int): 1894. Peppercorn r. 
ration from the jury. admitted: no question Black River Falls. 89 Wis. 38, 61 N. W. 79 
raised on this point): IS51, Thompson v. {jurors' affidavits that they took a private 
Com., 8 Gratt. 637. 650 (jurors' affidavits as ,;ew, admitted. the rule appl);ng only to "mat
to determining a sClltence by average; not ters taking plaee during their retirement "). 
derided, .. because it has never yet been so WYO~II~G : 1895. Bunce v. McMahon, 
maturely conRi,':ered and solemnly adjudged 6 Wyo. 24. 42 Pae. 23 (jurors' affidavits that 
in Virginia ... as to rcnder it a s('tt!ed a paper was illcgally introduced and read ill 
question in causes either civil or criminal"); the jury-room. excluded): 1912, Pullman Co. 
Ibl;4, Moses v. Cromwell. 78 Va. 671. 675 r. Finley, 20 Wyo. 456. 125 Pac. 380 {quoti{'nt 
(jurors' affida\;ts that damages were deter- verdict: two jurors' affida\;ts, not ndmitted). 
mined by average. not admitted); 1889, 3 They were so considered by Baron Parke, 
Elam tI. Commercial Bank. 86 Va. 92, 9 S. E. in Straker v. Graham. and by Chief Justice 
498 (jurors' affidIl\;ts as to unspecified mis- Doster in Wichita v. Stallings (KanSll8). 
conduct, excluded); 1893. Taylor ~. Com., 4 1894, Field. C. J .. in Wright v. Abbott. 
90 Va. 109, 17 S. E. 812 (general principlo 160 Mass. 395. 397, 36 N. E. 32 (" Either thc· 
affirmed). law that a verdict must he set aside if deter-

WEST VIRGINI.'\.: 1876, Chf'supt'ake &. O. R. mined by lot is nugatory. because the faet 
Co. v. Patton, !J \Y. Va. 648. 662 (juror's cannot be prcwcd; or there must be a possible 
affidavit that damages were determined by mcallll of proving it"). 
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information during their deliberations is rather to be regarded as affecting 
the grounds of their verdict, and thus as falling under the other principle 
(ante, § 2349). 

(2) tTnder the Iowa rule, a juror's expressions of personal !mawledge and 
of bias, uttered during retirement, are pro\·able. But the genuine privilege 
for confidential communications (ante, § 2346) ought to exclude them, when 
offered from anyone but the juror himself voluntarily. The object of the 
privilege is to enable the jurors to speak out freely; and if a juror has stated 
that he knows the plaintiff to be a villain or that he will alwars vote against 
a money-lender like the defendant, surely it is preeisely such statements 
which he is entitled to prevent from being afterwards disclosed without his 
consent. The only opposing argument could be that the privilege ought not 
to CO\'er statements by the juror involving his own breach of duty; ~'et there 
is no such limitation for the other classes of privileged communieations, and 
none should exist here. 

(3) The usual rule of exclusion, on Lord :\Iansfield's theory of forbidding 
self-stultification, (a) ou!!ht equally to prohibit his own affidavit of his own 
e:cpreSSiOllN of disqualifying bias littered before entering or after leaving the 
panel; 5 and (b) it ought equally to prohibit his own proof of his misconduct 
during the trial but olltside the jury-room 6 and (0) it ought equally to pro
hibit a juror's proof of similar misconduct in a fellow-juror, since the prin
ciple regards the jurors as a single bod~' and the shibboleth of "impeaching 
the verdict" applies equall:; to the impeachment of a feIlow~juror's conduct.7 

(4) On the other hand, the same usual rule ought to admit a juror's testi
mony in support of a /'erdict attempted to be impeached b~' other testimony, 
whether the juror's testimony goes to deny or explain expressions of bias be
fure the trial, 8 or to deny or explain 1ll1'.scondllct during retirement. 9 TIle Iowa 

~ 1851. P(>ople v. Bakrr. 1 Cal. 404. ,)06 
(juror's nffidavit that he had expn'ssed an 
opinion IJI'forc trial, exc1udl'd); Hl12, Stato 

( ', d 130 L ('-- -" <; ".,-v. ou. 3 . .,,J,) • .),J ~~O. a_I : 

~ Contra: 1868, Heffron v. Gallupe, 5.5 ;\Ie. 
563, 566 (juror's obtaining evidential pap"rs 
from a party hy c:dling at his hous(>, urlmit
t('d); 1901, Pierce r. Brennan, 83 :\Iinn. 422. 
86 X. W. 417; 1901, Hemptoll !'. Statt', 111 
Wis. J 27, 86 ~. W. 596. 

7 1841, Cain v. Cain, 1 B. l\1onr. 213 
(juror's nffid:wit of a fellow-juror's eXJ)re&;ion~ 
of bias since the finding. excluded). 

8 1883, In'in v. State, 19 Fla. 872, 890; 
1886, Hughes v. People, J 16 III. 330, 337, 6 
N. E. 55; 1887. Spies v. People, 122 Ill. I, 
264, 12 N. E. 865, 17 X. E. 898; 1824, Haskell 
v. Becket, 3 Me. 92; 1824, Taylor v. Greeley, 
3 l\Ie. 20'1; 1871. Woodward v. Leavitt, 107 
Mass. 453. 459, 471. 

• Federal: 1799, U. S. v. Fri,'s, :3 D:lll. 
515, 517 (juror admitted to dispro\'c expres
sions of prejudice alleged to have been utterr ~ 
after being summoned); A.labama: 10,1.;. 

Birmingham R. & E. Co. r. Mason, 144 Ala. 
387 :!:J So. 590 (jurors' affida\;ts that an 
improper document was not read by them, 
admitted); 1!i06. Birmingham H. L. & P. 
Co. r. l\!oore. 148 Ala. 115, 42 So. 1024: 
Arkansa •• : 1853, Stanton v. State, 13 Ark. 
317. :319; 1855, Pleasants v. Heard, 15 Ark. 
40a, 408; California.. 18S8, People v. Golden
Bon. i6 Cal. 352, 19 Pac. 161; 1892, Peonlc r. 
?>Iurray, 94 Cal. 212, 29 Pac. 494; 1894, 
People v. Stokes, 10:3 Cal. 19:3, 37 Pac. 207, 
semble: 1895, Pcoplc v. Azoff, 105 Cal. Q:32. 30 
Pac. 59; Idaho: 1905, State v. West, 11 Ida. 
157, 31 Pac. 107 (juror's affidll\;t Ildmissible 
to explain his separation from the jury during 
retirement; hut uncorroborated it is insuffi
cient); Illinois: 1871, Chicllgo r. Dermody, 
61 Ill. 431, 435; 1878, Reed v. Thompson, 
88 Ill. 245, 247; 1903, Groves & S. R. R. Co. 
r. Herman. 206 lll. 34, 69 N. E. 36, semble 
(chance-verdict) ; Indiana: 1827, Burlow 
v. State, 2 Blackf. 114; 1865, Alexander r. 
Thomas, 25 Ind. 268; 1867, Hllun v. Wilson, 
28 Ind. 2!JG, 29S; 1883, JODes v. State. 89 Ind. 
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rule leads to the same result. Moreover, this object of disproving bias alleged 
to have existed before trial ma~' be attained by showing the juror's expres
sions and conduct during retirement, as an eddential faet relating back and 
negativing the supposed prior bius.1o But where the object is to determine 
the ground.:! or 1IlOtiz'C8 of the verdict as in themselves important for sustain
ing it (for example, to show that a certain illegal paper or erroneous charge 
did not influence the wrdict), here the other principle (allie, § 2349) applies 
to forbid this.u The distinetion is that in the former case the juror's expres
sions are not considered in their aspect as establishing motives for thc Ycrdiet, 
but merely as part of his whole conduct going to determine the question of 
his former bias. 

(.5) The usual rule, upon Lord ~Iansfield's theoQ' of forbidding self-stultifi
cation, (a) does not exclude the juror's testimony to the Tllz:vconducl oj a 
party or a court officer; 12 though a few Courts. taki!lg literally the phrase 

82,88; Iowa: 1!J0i. Strand v. Grinnell A, G. (damages detel'mined by m'erage); South 
Co., 136 la. 68, 113 N. W. 4Sii; Kentucky: DfJ,J:olu: 1&97. Thompson Co. t. GUodl'rson, 
1902, HOWllrd v. Com., Ky. ,(}9 S. 'Y. 10 S. D. 42. 71 N. W. 764; Texas: 1848, 
721 (juror's affidavit" may always be recci\"f'd Cannon t'. State, 3 Tex. :31; Vermonl: 1857. 
to sustain the verdict"); Loui.'llana: 1~9S, Downer v. Baxter, 30 Vt. 4(}7, 475; Jj','S1 Vir
State II. Fa"Te. 51 La. An. 434. 25 So. (/3 ginia: 1~82, State v. Ciirtwrillht, :?O W. Va. 
(juror's disqualification by a previous bet on 32, 41 (jurors' affid'\\'its in exculpation 
the trial); Mll8sachusct/s: 1827. Hix v. Drury, suid to be inadmissible both in "reason ar.d 
5 Pick. 296, 302; 1871, Woodward v. Lellvitt, the thl'ory of criminal procl'edings"; yet 
107 Ma.'!S. 453. 459, ·W6; Jlinnellola: 1853-7. "the practice has been" to receive them); 
St. Martin v. Desnoyer, 1 ~Iinn. I5/}, l(}0; 1882, State v. Robinson. 20 W. Va. 713, 756 
Mi880Uri: 1874, State v. Underwood. 57 ~1o. (jurors' testimony admissible .. to disprove 
40, 52 (tampering by outsiders); 1888. State or explain any such s(>Jluration, misconduct. 
1:. Rush. 95 ;\10. 9!J, 8 S. W. 221; MOTlla/la: or irregularity; but their testimony will not 
1896, State II. Gay, 18 Mont. 51, 44 Pal'. 411; be received to show by whut motives they 
New Hampshire: 1833. State v. Hascall, were actuated, or that any admitted fact. mil>-
6 N. H. 352, 362; 1843, Tenney v. Evans, conduct, or irreb'ularity had no influence or 
13 N. H. 462 (jurors' affida\;ts received, effect Upon their minds in producing the ver
"in eXCUlpation of themsclves and in support diet "); 1892. State v. Hurrison. 36 W. Va. 
ol the Yerdict," .. where c,;dcnce hns been 729, 15 S. E. 982. 
introduced aliullde to impeach the vcrdict"; Co/ura: 1822, Coster r. Mcrest, 3 B. & B. 
here the affidavits to rebut bias stated that the 272, C. P. (to rebut uffidavits that prejudicial 
juror in c.ue~tion had expressed no opinion Papers had been seen by the jury, affidavits of 
on rctiremcnt Until after the others; good nil the jurymen. denying that they had seen 
opinion); 184.5. State v. Ho~mrd, Ii X. H. therD, Were rejected; no authority cited). 
171, 187 (to repel evidence of bias expresscd )0 As in Tenney v. E,·ans. State v. Howard. 
before trial, jural'S' nffidavits were admitted N. II. supra, note 9, OIl the principle of §§38i. 
that they had at first, during retirement. pro- !l5U. allie. 
poscd a finding of murder in the second degrl'e. 11 Yet a few Courts. misunderstanding the 
instead of the verdict for the first degree principle, ha,'c admitted this; the rulings are 
as finully rendered); 1851, State v. Ayer, 23 noted ante, § 234!J. Compare State r. Robin
N. H. 301. 303. 321 (juror's testimony den~ing Ball. W. Va .• supra. note 9. 
and explaining alleged expressions of bias, 12 1895, Heller v. People. 22 Colo. 11,43 Pac. 
held admissible); 18(}4, Boynton v. Trum- 124 (bailiff's misl'onduct); 18.58. Spurck p. 

bull, 45 N. H. 408 (reaching a verdict by lot); Crook, 19 III. 415. 42(} (juror may testify to 
1882, Knight v. Epsom, 62 N. H. 356; 1890, improper conduct of the party in furnishing 
Palmer v. State, 65 N. H. 221, I!J Atl. 1003; evidence after the hearing in court or to other 
New Jersey: 1842, Kennedy 1>. Kennedy, ncts of corruption orimpropriety by the party): 
18 N. J. L. 450, 453 (jurors' affidavits received 1868, Knowlton v. McMahon, la MinD. 386 
to dispro"e n determination of damages by (" perhaps" they arc admissible to show" the 
n\'erage; Ne~inB and Elmer. JJ., di<l. •. ); misconduct of the prcv:.>.i1ing party"); 1850. 
New York: 1808, Hackley 1>. Hastie. 3 Johns. Nelms v. State. 13 Sm. & :\1. ~1iss. 500, 508 
252; 1809, Dana fl. Tucker, 4 Johns. 487 (Cluyton, J., diss.; officer's minconduct). 
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about" impeaching a verdict" have reached a contrary conclusion; 13 and it 
is true that, :';0 far as the third person's misconduet involns abo the juror's 
()\vn misconduct, the latter would be prohibited. (b) Xor docs the rule of 
thumb interpose to prohibit a court o.tJiccr from tl·stifying to the juror's Jl1js
('ondud,H in spitc of the plain inconsistene~; uf principle, alread~' noted 
(n/ltc, § 2:);):~). But, apart from that inconsisteney, it would seent that thc 
genuine prh'ilege for ('(lJlfidential communications (ante, § 2a46) should 
sufficc to proteet jurors c()l1lpletel~' llgainst the disdosure of their utterances 
by a third person present at their deliberations, especiall~' when his presence is 
unla ":ful. 

(Ii) So far as any of the foregoing fads lIlay be proved at all by jurors, 
they sholiid be pro\'ed h,\' the jUl'Or's OWII testimony under oath, either by 
afJidav:t or on the stand, and not by his /tcar8a!l8tatcmcnt,y reportcd byuthers.!" 

§ :?35;j, Cd) Mistake in Announcing or Recording the Verdict. Thc act 
of assent to the terms of a doeument is constituted b~' the act of signing. 
The act of asscnt to a \'(~rdi<:t is eonstituted hy the express answer to the 
clerk at the polling in OpCII eO\lrt, or by the silence which implies an assent.1 

This outward aet is filial. .J ust as the act of the party to a deed is judged 
and determined h~' his outward conduet, so the aet of a juror is judged and 
detcrmincd by the jur,\"s poliing," irrespeeti\'e, on thc one hand, of l1loth'es 
or beliefs which lIIay have Jed up to the \'Crdid's terms (post, § 2-1:1:3), and, 
on the other halld, of the deliberations an(l utteranccs of the juror during 
retircll1cnt ([lost, § Z-!2,5). The \'ery purpose of the formality of polling is 
to afford an opportunity for free expre5sion. ullhampered h~' thc fears or the 
crror" which may ha \'e attendcd the private proceedings: 

180.5. SEWALL, .J., in (Jrinllrll v. Phillips, 1 :-.ra5'. 530, 542 (rejecting an affida·";t "that 
he thought it his duty to coincide with the rest of the jury, but in his mind he had never 
appr.)vcc! of the verdict or consented to it "); .. lIe is not to be believed or heard. The 
record of a verdict implies a unanimous consent of the jury, and is conclusive and incon
trovcrtlble evidencc of the Caet. Besides, the seeret or mental act of a juror can never be a 

13 lS!)3. S:lllitary District v. Cullerton, 1-17 hall. 133 N. H. 301 ; 1913, Mar~'land Casualty Co. 
Ill. :JS5, 392.35 X. E. 72:3 (officer''; miscondu('t); 1'. :'~attl~ EI. Co., 75 Wa~h. -laO, 13·1 Pac. 1097; 
1891. Gardn~r 1'. :\Iine:L, 47 Minn. 295, 50 this is unh'ersally accepted. 
X. W. 199 (b:LilifT's misconduct); Ib8:~, State c. Whether the juror is orally c.raminable in 
Brittnin. &9 ;;-;. C. 4S1, 50-1 (jurors not nllowed ,·,)Urt is sometimes said to lie in discretion; 
to he eXllmined to show the deputy-sheriff'M 19U:1, State r. King. 88 Minn, 175,92 =--. W. 9135; 
undue influence). 19UG, Goodwin v. Billnchurd, 73 N. II. 550.134 

14 1855, Wilsoll t'. Berryman. 5 Cal. 44, 46 At!. 22 (collecting authorities). 
(shrrili); 1890, Houk t'. AllclI. 1213 Ind. 5139, Distinguish the offer of a juror's expressions 
25 N. E. 897; 189-1. Wright ,'. Ahhott. IGO of hillS before or during trial as (}round for dis-
Mass. 395. 313 N. E. 132 (d~puty,sheriff); 1880, qUflli/icalion 10 serre; for here his utterances 
Bradt v. Rommel. 213 ~linn. 505, 5 N. W. GSO lire themselves the disqUalifying facts to be 
(sheriff); 18fH. Boynton v. Trumbull, '15 N. H, proved, and the Hearsay rule is not violated 
·108 (officer). (alllp.. § 1770). 

1~ 1839, Straktor v. Graham, 7 Dow!. Pro 22:3 ; § 2355. 1 For the msnner or polling, the 
1903, People v. Dobbins. 138 Cal. 694, 72 P:1C. right to n poll. and the SQrt of expression that 
:l;3Y; 1905, People t'. Murphy. 140 CIl!. 502. SO b equivalent to a dissent at the polling. see the 
Pac. 109 ; 1891. Cain Bros. Co. v. Wallace. 46 following cascs: IH52, Nichols v. Suncook Mfg. 
I\an. 138, 26 PIlC. 445; 1918, State V. Howard, Co .. 24 :-;. H. 4:H; 1903, Smith v. Paul, 133 
IH La. 97. SO So. 213; 1885, Dearborn t·. New- N. C. 1313, ·15 S. E. :HS. 
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suhject of legal inquiry; nnd, {rom the neeessit:· of the ense, his conduet before the court is the 
best nnd only cvidem:ethnt can be admitted of hi:; as:;cnt to a verdictdeliven.>d in his presence." 

(1) Hence, the fact that the verdict as delivered was by vne vr more indi
ridual jurors not asscntcd tv by them in the jury-room, or is difl"crent from 
the one there informally assented to by them, is no ground for later correcting 
or setting aside the verdict. )Iuch less is the fact thftt the juror ill his own 
mind was mistaken or unwilling in the assent which he confessedly ga\'e in 
the jury-room; fOi' here he has doubly committed himself to the verdict as 
delivereu.2 It may be added that this principle is to be discriminated from 

: The rulings seldom distin~uish hetween 
the abo,'e two cases; but thp principle is b,'st 
illustrated and tested by the fUlmer of the two. 
'fhe rulings are unanimous: 
ESGL.~XD: 175:3, Lawrence r. Boswell, Sayer 

100 (at the rendering of the verdiet in OPC'I1 

rourt, no objection wa:l made by uny juror; 
held, that fiVe of tlll'm "~hall 1I0t now be T!'

('cived to say that they did not acquiesce"). 
l:SITED ST.~TES: Arizuna: ISif.l, Tor4Ue v. 

C!lrrillo. 1 Ariz. 336, 25 Pac. 5::!U (juror's affi
d,I\'it thnt h" "did uot agr"p to) thl' w'rdict," 
('x<'iuded. where the verdiet had been read 
nloud by the derk and tl,,· jury had replied 
that it was their ver<ii.,t); C"""atjcut: IS4·t. 
Meade v. Smith, lli Coun. :HU, :351. 35li (tho 
foremlln, before delivering the n'rdict, handed 
to the judge a plIpl'r ~t"tiug that "th .. jury 
lJave agreed ou 1l verdict h:lud,'d in; the minur
ity, howcver, desiring to have it under~too,1 
that they come in silent"; the verdict wa~ 
then read nloud and no dissent wade by 
nny jUror; the jurors' affi,I'l\'its were exclUded, 
und the facts were further held not to avoid thc 
verdict); Delau'are: 185:l, ~1"Comb~ v. Chand
ler. 5 Harringt. 42:3 (juror's ,Iffida\';t thut ho 
"did not agree to the verdict and did not 
nnswer when pulled," excluded); Gearyi,,: 
1811, State v. Doon, R. ~r. Charlt. 1 (two 
jurors' uffidavits thut they "did not in fact 
ugree to the \'('rdict which was rendered," ex
cluded); 1880, Hill v. Stnte. ti4 Ga. 453, 4GB 
(juror held to havc signified his assent, when 
p'.llled; his "uffidavit ufterwards tuken." ex
duded); [ou'a: 1871, (Garretty t'. Bm>:ell, 34 la. 
100, 104 (jurors' affiduvits that the findings 
"were not assented to by all of the jury," 
('xcluded); 1895, Hnllenbeck v. Garst, 9G la. 
509, G5 N. W. 417 (juror's affidavit that his 
ballot for "plaintiff" was wrongly read OUt as 
"defendant" by the foreman in the jury-room, 
rot admitted, since he did not there dissent and 
did afterwards answer for the defendant with 
the others when polled in court); Kentucky: 
1830, Johnson v. Davenport, 3 J. J. Marsh. Ky. 
390, 392 (juror's affidavit that he did not eon
sent to the verdict, though on the calling of thp. 
clerk" So say you all," he made no dissenting 
expression, held not admissible); IJouisiana: 
1837. Cire v. Hi~htor, 11 La. 140 (the jurors 
were polled and answered" \'erdict for Rightor"; 

affida,';t of two jurors, "that they were mis
taken in tlwir vfOrdiet, that when they ren
dered it they were under the impression it 
granted the lund to the plaintiffs," ('xduded); 
1848, State t. Caldwell. :l La. An. ,la5 (affida \'it 
of two .jurors "t~.·,i they wpre overawed by 
abuse and threat' :.Olll other jur'.lrs and forced 
to render a verdict contrary to thl'ir judgment." 
excludl'd); 1851, State t'. Brl'tte, 6 La. An. 
G5::!, 657 (preceding ease llppro\'ed); ISS5, 
State v. Price, 3i La. An. 215, :?IS (apparently 
like State v. Caldw .. U, ~upra); JIllssac/w.,etts: 
1805, Grinnell 1'. Phillips, I 1'11<188. 5:30. 54:?, per 
Sewall J. (affida,';t that "he thought it his 
duty to eoincidc \\ith tlw r('st of the jury," but 
had not really approved the verdict, exdud<>d; 
quoted SUpra); IS17,~Bridge c. Eggleston, 14 
Mass. 245, 247 (similar); 1!10·!, l\IcCoy r. Jor
dan. 184 Mass. 575, t311 X. E. a58 (a juror, on 
b{'inl( asked by the clerk whethC'r he assented. 
answered ... Under protest"; the verdict wad 
lwld properly recorded as uuanimous); JI .... -
,'v'lri: 1890, State r. :\IeXamara, 100 :\10. 100, 
la S. W. 938 (juror's uffidu\'it that he intended . 
to find a verdict of carrying concealed weapons, 
and not of shooting \\';th intent to kill, ex
duded); New Jersey: 1819, ('lark 1'. Read, [) 
X. J. L. 486 (" Some time aftr:>r the jury was 
dismissed. one of the juror~ swore thllt he wad 
not a/f.eed to the verdict, pr..,,;ous to judg
lllent being rendered"; exdudr·d) ; North 
Carv/iT/.a: 1805, Suttrell r. Dry, I Murph. 94 
(juror's affidavit" that he did not consent to 
th" verdict," excIud<'d); lS8S, State r. Harper. 
101 X. C. iGI, 7 S. E. 730 (certain jurors' 
"~urrC'nder of convictions" to til(' majority, 
not allowed to I){' shown, wher" at thl' polling 
ill court they were unanimous): Talis: 1858, -
Boetge II. L~nda, 22 Tex. !O5, 10i (OIl the polr 
ill~ of the jury, OIlC juror denir:>d his assent; 
th(! jury then retired again, and upou returning 
to court, this juror assented ";th the others 
when polled; hi~ subsequent affid,wit thllt he 
had been eoerced to assent was excluded); 
]1:>91, Letchl'r v. Morrison, in Tex. 240, 14 
S. W. 1010 (affida\';ts of certain jurors that 
the verdict was reached by a majority only, 
excluded); ll' .... comin: 1907, Buttr:>ris v. Mif
flin do: L. M. Co., l:3a Wis. 343, 11:l X. W. 642 
(affida\.;ts that four jUrors "did not intend to 
return n verdict" as found, excluded). 
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that of certain cases under the prior principle (ante, § 2:349) about the grounds 
of a verdict (though the result is the same) for there the assent is conceded 
and the motive for the assent is the fact offcreo to be shown, while here the 
assent itself is desired to be negatived. 

(2) But where the error at the time of announcement of the verdict is a 
. ·-----~llallimolls one, by all the jury, the situation is a difi'erent one. When the 

verdict as announccd or dclh'ered is difi'erent unanimously from the verdict 
as assented to in the jury-room at the time of voting, the case is the same as 
that of a deed which by mutual or common mistake does not conform to the 
original agreement as avowedly made by t.he parties to the deed. Just as 
such 11 deed may bc reformed in equity, upon satisfactory proof of the error 
(post, § 2417), so such a verdict may be corrected to represent the verdict 
actualiy agreed upon b;v the jury as a whole. The same reasons of policy 
here also permit a departure from the general rule that formal acts of assent 
are conclusi\'c; for a unanimous or mutual error can safely be inquired into 
and easily established, while an individual error opens a wide door for vacil
lation and unccrtainty. As individuals, they must be judged by their open 
acb; but as an entire jury they may be trusted to correct that which is 
merely an error ill the transmission of their act from the jury-room to the 
court-room: 

• 

ls:m, 'i'1!()'ITEI!, .J., in Pru.w·l v. [{noll'le,~, 4 How. ;\Iiss. 90, !lO (action of trespass against 
the defendant und six others, inclwIing Allen anu :.\IcDonalrl; verdict for the plaintiff; 
after verdic~t announced and cnten.>d, when all but olle jUI),nan had Jeft the court, he 
stated. on suggestion from the counsel anu the judge. that the jury had intended not to 
include in their fi!l(ling either Allen, who wa.~ dead, or :'IIcDonald, who was not concerned; 
.. the Court then directed the verdict to be changed so as to correspond with this state
ment; immediately after thi~, the whole panel came into eourt and confinned the state
ment of the juror"; this alteration was approved 011 appeal): "[In a case citl>dJ it was 
decided that the Court mi;:ht send the jur;y hack to rc-consider their verdict, if it appears 
to be 11 mistaken olle. This is constantly done; sometimes upon an intimlltion from the 
jwl!:e aIHI more frC{luently from a suggestion of one of the parties or his counsel. It is 
highly c'ontiuc'ive to justiee to suiTer mere slips of the jUl)· to he remedied. Can there he 
any distinction in prineiple, betwcen the case at bar. anrl that of sending the jury hac'k 
hefore they are divested of the case hy a manual dclivel)' of the papers to the clerk? 
Does the naked fad of their separation before the discover~' of the error deprive the 
Court of this salutal)' power? ... In the case hefore us, the jury had Il right to find 
sOllle of the defendants guilty, and others not; anrl if they thought McDonald not guilty, 
hr' was entitled to the benefit of their verdict. nnd ought not to be depriyC{i of it by Illllis
take which OC'r'urrerl at the time of delivering it. Xor was the Court bound to send the . .. 
case to a new Jury. 
_.--18fiO, BIGELOW, C .. J., in Capen v. Stoughton, J() Gray 3M (admitting the jurors' testi
mony to show that" after agrceing on n verdict for the petitioners Ilnl! filling up a blank 
f(lnn uC'c'orrlingly, the jury by mistake signed the fonn of verdict for the respondents "): 
.. The eyid('nC'e of the jurors is offered only to show II mistake, in the nature of n cierical 
error, whieh happened after the deliberations of the jury hall ceasecl, and they had actually 
agreer! on their verrliet. The ('rror consisted, not in rnaking up their verdiet OIl wrong 
principles or on a mistake of fnets, but in an omission to state C{)rrectly in ""riting the 
verdict to which they had, by a due and regular course of proceeding, honestly and fairly 
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arrived .... No considerations of public policy require that the uncontradicted testi
mony of jurors to establish an error uf this nature should be excluded. Its admission 
does not in any degree infringe on the sanctity with whieh the law surrounds thc delibera
tions of juries, or expose their verdicts to be set aside through improper influences, or 
upon grounds which might provc dangerous to the pllrit~· and steadiness of the admin
istration of pllblie justice. On the (.'untrary, it is a ('ase of manifest mistake, of a merely 
formal and clerical character, which the Court ought to interfere to correct, ill order to 
prevent the rights of parties from heing sacrificed. }JY a blind adherence to a rule of evi
dent'e, in itself highly salutary ami reasonable, but which upon principle has 110 applica
tion to the present case." 

It has occasionallv been said that this ('orreetiol1 must be e1aimed before the -... .-.-. 
• 

jur:.· are discharged; 3 IJUt this seems unsound, bee:lusc sueh errors are seldom 
ascertained until after the jur:.· have separated and conversed out of court; 
and if the error is satisfactorily established, there cun hardlr be any fixed time 
to limit its correction. ." / 

Subject to this qualification, it is unh-crsally conceded that a unanimous/' 
error of the jury in delil'crillY the 1wrdiet as already unanimollsly agreed on in 
the jury-room may be shown for the purpose of correcting' it to eorrespond, 
or, when this is not safely to be done, of ordering a new trial.~ 

3 1835, Bridgewood v. Wynn, 1 Harr. <~ 
Wall. 574 (affidavits of two of the jurors that 
the verdict Wl!.6 by mistake ;;i\'en [or the de
[endaJlt instead of the plaintiff, the jury being 
.. misled by the circumstauce of the defendant 
beginning the case" amI thinking that they 
were finding for the plaintiff, held Dot 
oufficient, .. the jury as such being now 
separated ") ; 1853, Breck v. B1anchllrd, 27 N. H. 
100. 103 (t~e jury having rendered a signed 
and written but informal verdict, lind ha\-ing 
been disl'harged with the understnnding thllt 
the foreman should afterwards draw up a 
formal verelict. a further inquiry of the jurors, 
and the IIffida\its o[ some of them. as to their 
non-assent to the verdict ns first signed and 
read aloud, was rcfus('d; "there must be a 
limit fixeel, beyond nnd after which no such 
inquiry can be mnde; nnd we think thet time 
is well settled to be the time when the verdict 
is recorded "). 

- :. ENGLAND: li31. Parker v. Thornton, 21 
Vin. Abr. 48-1, "Trial," T. g, pI. 12 (new trial 
granted "upon nn IIffidn\'it of eleven of tho 
jury thnt they had agrc('u on a verdict for 
the plaintiff, and 5s. damllgcs. but by mi~take 
the foreman gl.l\"e II nrdict [or the defendant' ') : 
s. c .• 8. v. Baker v. Miles, Cooke 1313 (OS): 1757, 
C9gun v. Ebden, 1 Burr. 3S:.!, L. C. J. Mansfield 
and others (there being two different issues, 
and the foreman having given in a "general 
verdict for the defendant upon both issues," 
affida~its of eight of the jury were received that 
.. it was the mf!llIling and intcntion of the 
whole jury" to find the former issue for the 
defendant, nnd the latter for the plaintiff, and 
that this miRtnke was discovered by them an 
ho\ll' afterward.'3, but not till the judgo was 

gone to his lodgings; the Court holding, first, 
that the intellt of the whole jury WIIS suffi
cj"ntly provcd, and, ncxt, tlmt it indicllted "a 
mistnkc, arising from the jury's heing unllc
quainted with business of this Dnture, nnd from 
the associllte's omission in not asking the jury 
Imrticularly how they foulld each respective 
issue nnd in not makhg the jury fully under
stand their own finding "): 18·15, Bentley v. 
Fleming, 1 C. B. <Ii!) (thc judge's substitute 
ha "ing failed to tnke the answers sepllrntely to 
tlm'e issues submitted by the judge, and tho 
('olloqu~' in court showing that the verdict 
r<:rorded [or the plaintiff was probnbly n mis
T",Jresentation of thc jury's findings, a new 
trinl was ordered). 

U.sITED STATES: Federal: 1885, Burlill:,..." "-) 
game v. Centrnl R. Co., 23 Fed. 7013, Wheeler, 
J. (a verdict for $3500 WIlS allowed to be cor
r('cted to $:.1500 with interest, by reassembling 
the jurors 011 the serond dllY after the verdict 
nnd nscertaining from their ullnllimous anSWNS 
that the original vl'rdiet as hllnded in did not 
repres(mt tlu'ir cOllsl'nsus): lS!lO, Pelzer Mfg. 
Co. v. Humburg-Bremen F. I. Co., 71 Fed. 826, 
Simonton, .1. (jurors' testimony that" the jury. 
with the full purpose and intplltion to find a 
verdict upon both policies set out in the COIII

plllint, inadvertently lind b~' mistllke brought 
in their verdict upon on" policy only," held 
IIdmissible. the case being that the jury had 
IIctually voted and agreed and the error came 
in rcdudng the verdict to writing; Capen 1'. 

Stoughton, Mass .• followed): 18!l6, Hamburg
Bremen F. Ins. Co. v. Pelzer Mfg. Co .• 22 C. C. A. . ..• 
283. 76 F,.,!. 4i!) (allowing the correction of./ 
a clerical error by the foreman in annouDcing 
the verdict); Iowa: 1!l04. Gillespie v. Ashford. 
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It follows, for the same reason, that an error in the clerk's entry of the 
verdiet, making it to appear difl'ercnt from the verdict as actually pro
nounced by the foreman and assented to by the other jurors, may be shown,6 

12[> Iu. 7:![I, WI ~. W. 649 (like C:lpcn r. 
!'toughton, ~.ru:lS.); Kentucky: ISOS. Tuylor 
1". Giger, Hurdin Ky. 595, 597, wnhle (juror~' 
alliduvits udrnisoible to show .. that there 
wa~ ill tru th 110 -:erdiet." as bv u mistaken -
annoIIllN,ment); l&aO, Johnson v. Dll"en-
port, 3 J. J. Mursh, a!Jo, 3tH (preceding case 
apparently doubted); Maine: 1822, Liltl" 

-·-r. Larrabee. 2 :'le.:Ji (jurors' affidlwits that 
tlwy had .. misull<h'rstl)od the legal terms 
in whieh they had drawlI up their verdict and 
that they had returned II verdict for the de
mandant instead of one fur the tenunt. whidl 
last was their sale intention." admitted; the 
verdict wus not correded, but II new trial 

_granted); ,lfrusachusct/s: 1860, Cupen r. 
Stoughton, If) Grny 3G4 (u mistake of the entire 
jury in filling up the wrong hllLllk form. Illlowed 
to be shown; quoted sll1"a); WI2, Randall v. 
Pc priess :\Iotor Cur Co .• 212 Muss. 352. !I!) 
~. E. 221 (til!! unanimous affidavits of the jurors 
that the answer .. ~o" to an interrogatory was 
intended to be "Yes" but was mistukcnly re
corded, was received, though mado after sella
rntion); .Uissi.,sippi: lIl3!J. Pruss,,1 v. Knowles 
4 How. l\I is:l. !JO, (15 (jurors' te.~imony ad
mitted to correct a mistake in the delivery of 
the verdict; lIuoted su pra~; 1893, Peters r. 
Fogarty, 55 :-;. J. L. :l86. 26 At!. 855 (jurors' 
depositions as to a mistaken'announcemcnt by 
the foreman of a verdict for the defendant. 
.. the jury huving agreed upon a \'erdiet for tho 
plaintilT." admitted; procedure for correcting 
the record, explaiued); 1875. Dalrymple 11. 

Williams. G:l :-;. Y. 3GI, aG3 (jurors' affidavits 
that" the verdict ILq agreed upon by them was 
in favor of defeudaut \V. and against tho 
other defendant •.•. and that the announce
ment of the foreman [against both defendants) 
was made through mistake and inadvertence." 
admitted; "it is in the nature of an attempt 
to ('orrect a clerical mistake"); South Carolina: 
11>24. Cohen r. Dubose. Harp. Eq. 102 (tho 
foremun wrote a verdict for" two hundred und 
four dollars with interest," the agreement hll\'
ing becn for 5244 with interest; the jurors 
discovering th" error in omitting the word 
.. forty," the verdict was rewritten with the 
correct sum. but this time the words "with 
interest" were inadvertently omitted; this 
was Illlowed to be shown by jurors' test i
nwny. on IL bill to correct the verdict); South 
D"kota: 18!JO, Murphy v. Murphy. 1 S. D. 316. 
320, 47 ~. W. 142 (jurors' affidavits olTered 
tllIlt they had agreed on a verdict for the defend
ant for 52. but through a misunderstanding 
liS to the proper form of stating their ver
dict, due to the existence of set-off c1uims. they 
hunded in a verdict for 5690 .. over lind above 
the amount claimed in the complaint." believ-

ing that this would net S2 for the dpfendant; 
excluded, on the words of the ~tatut,,: tho 
Court nevertheless admitting that the lliaintiff'~ 
purpose WIL~ in fllct to correct a formal I'rror. 
and was" just Ilnd right aud highly salutary and 
rellsonable"; this case full. fuirly on the line 
b<,twcen the present principle Ilncl thllt of 
§ 2a5G. ]Xl.t. bu t it also illustrates the unfor
tunate effect of patchwork stlltutl'S). 

Corum: 18S0, l\!cKinley t. Bank, liS Ind. 
37.), 21 ~. E. 3G (answl'r:; to intf'rrogatories by 
8pecinl findings; after \· .. rdiet and ~"'fore 
judgment, jurors' affidavits were alTered to 
show that" b ... illad\'ertcn('e and mistake the -
word 'yes' \\"a:i writt"n and returned as the an-
swer," instead of "no."; exdud.·d, on tho 
ground thut it WIL~ an impf'aehnwl1t of the ver
dict; clearly unsound; Elliott. C. J .. dis.~.). 

Distinguish the case of a direct"l rerdic/. 
where the jury's unwillingness to asspnt to it is 
immuterilll: Bn(J. 1828. Suvillc r. Farnham, 2 
!\Ian. & R. 21G (the judge having directed :~ 
...... rdict for the defendant. a juror's afficllwit 
that "the jury g:n-c no verdict at all" was 
excluded); U. S. 1898. Turney v. Barr. i5 Ia. 
7G3, 38 ~. W. 550 (jurors' affidavit that they 
did not d"liberate on their verdict, but merely 
signed a written verdict by order of the Court. 
excluded. partiy on the present principle, but 
Jlartly also !>ecbuse the offer was made on Iln 
appliclltion fllr habeas corpus and !lot a motion 
(or a new trial) . 

6 En(J/rmd: l5!J!J, l\!adox ~. Dawson. Cro. 
EI. G78 (the" note gi\'en hy the jury to tho 
clerk" was resorted to for Ilmending a ver
dict crroneolls in form "by the mi8-cntry 01 
the clerk "); 16:l4, Eliot v. Skypp. Cro. Car. 
338 (the clcrk returning tho postell with a ver
dict for the pillintiff in lOs. nnd for the defend
ant in 101 .• the return was amended" hecause 
that issue was tried before Justice Berkley and 
he well remembered that the jury found" lor 
the plllintilT in lOs. of freehold rcnt. etc.); 
1751. R. v. Simons. Sayer 35. HI How. St. Tr. 
680, GS4 (the jury hln-ing found a vcrdict of 
guilty. a new trial was asked upon affidavits 
of the twelve jurors, substantially coinciding 
that they hlld agreed to find the defendant 
guilty 01 "putting tho said three ducats into 
the prosecutor's pocket. "and that "the deponent 
apprchended thllt he and the rcst of the jury hlld 
given such a vcrdict." .. but the deponent hath 
since been informed that tho verdict recorded 
finds the defendant guilty on the third count in 
thl! indictment," which alleged a putting into tho 
pocket with intent to make it believed thllt the 
prosecutor had robbed the delendant. "whereW! 
the deponent and the rest of the jury did not 
find thnt the same WIlS done with such intent or 
any intent whutevcr"; these affida\its we,,; 
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just as any judicial record may be corrected' nunc pro tunc' (post, § 2·150). 
Whether the verdict as entered should be correeted, or a new trial be ordered, 
would depend on whether under the eircuIllstances the precise tenor of the 
verdict as pronouneed could be satisfactorily asecrtained. 

§ 2:3.56. Sa.me: Expla.ining La.ter the Verdict's Meaning; Mistake as to Lega.l 
Effect. (1) The judge Illay refll.yc to accept a rerdicf, because of his doubts 
as to the jurors' understanding of it, or bceause of its laek of claritr or pro
priety; and may examine the jur,\' to dear up such doubts, and may direet 
their retirement for reconsideration (allie, § 2:350). Meantime, the verdict 
remains prodsional only. 

(2) After the l'erdicl, however, has been pronounced b;r the jury and ac
cepted by the judge, and the jury has been discharged, the verdict is final, 
as regards its meaning and effect. Hcnce, no 8[atC1llent.~ b,l/ the jurors, cither 
unanimously or individually, ean be resorted to for e:rp/ailliJl{1 or changing it.~ 
meaning or legal eifect. This must be so by virtue of the general princ·iple 
that a legal act is to be construed hy the words used in it, and not by the 
private meaning or intention of the person uttering them (post, § 24I~~). To 
resort to the jurors' motives, beliefs, or intentions, would be to \'iolate the 
general principle already examined (ante, § 2349); and would be equally 
improper for the purpose of altering the uttered terms of the \"Crdict (as 
here) as for the purpose of repudiating it altogether (as there). In the former 
application of the principle (ante, § 2349), the motive or ground of decision 
was sought to be shown as an improper one, inndidating the whole verdict; 
in the present application, though preserdng it, yet as changing its effcet; 
but, in either case, principle requires that the verdict as uttered be a finality 
in its terms. It may be so uncertain or inconsistent as to 1)(' incapable of 
application, and therefore \·oid. But in any case its meaning and effect must 
be drawn from its terms alone: 

liiO, ::\h~SFlELD, L. C. J., in R. v. WoodfaU, 5 Burr. 2661. 266i (the jury brought in a 
verdict, on a charge of seditious libel, of "guilty of the printing and publishing onl~'''; 
on a subsequent motion to omit the word "onl~'" and enter lip a \'erdiet of guilty, a 
juror's affida\;t of what he intended by the verdict was rejected). .. Where thcre is a 
doubt, upon the judge's report, as to what passed at the time of bringing in the \'crriiet. 
there the affida\;ts of jurors or bystanders may be recei\'ed, upon a motion for a new 
trial or to rectify a mistake in the minutes; but an affida\'it of a juror never can be read 

~onsidercd by the King's Bench. no doubt of 
their propriety being expressed. and a new 
trial granted; which was said to be the first 
precedcnt of a new trial for a crimina! offence) ; 
ISH, Roberts t. Hughes. 9 ~I. &: W. 399 
(juror's affida\·it rcrnh'ed as to .. what rassed 
011 the delivery of their verdict." to show a 
mistaken entry of it; .. the rule does not 
excludp. jurymcn Irom swearing to Whllt took 
Illace ill open court. but only ns to what took 
place in their private room on the I':rounds 
upon which thry found their verdict "). 

United Statu: 185,s. Castro a. Gill. 5 Cal. 

40. 42 (affidavits of several jurors, held not 
sufficient to overthrow the correctness of the 
record of the \'erdict): 1818. Jackson r. Dick
enson. 15 Johns. X. Y. 309. 31 i (affidn vits of five 
jurors. admitted to show that a mistake in 
recording the \'erdict was made. ill omitting 
the answer to a question by the Court). 

The foIIo";ng ruling is not law, in its limi
tation of time: 181S. Da\;8 r. Tnylor, 2 
Chitty 208 (affidavits IJI~,cd on ronvcrsntions 
with jurynwn thllt .. the verdict WIlS entered 
hy mistake." ('xc'lucled; .. it must be whilst 
the jury are together"). 
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as to what he then thought or intended .... ~o argument can be urged for omitting the 
worrl 'only' which docs not prove that it can have no effect though inserted; and therefore 
it is a question of Illw upon the face of the verdict .... The question is whether any 
mcaning can be put upon the word 'only,' as it stands upon the record, which will affect 
the \wIlict .... It is impossible to say with certainty what the jury really did mean. 
Probahly they had different meanings. If they could possibly mean that which, if ex
pressed. would arquit the defendant, he ought not to be coneluded by the verdict .... 
If a d"1Ibt ariscs from 1m ambiguous Ilnd unusual word in the verdict, the Court ought to 
I . f f" d '" can III a vor 0 a \'emre e novo. 

This principle has e\w been conceded; 1 although its application is some
times difficult to distinguish from that which permits the correction of a 

§ 2356. 1 E~GI.A~D : 1738. Palmer v. Crowlc, 
Andrf'ws :3S2 (the ddcndlLnt hll\'inl( paid 2:31. 
is. into court, and thc law being that this was 
regarder\ as part payment received, a \'('rdict 
flJr 2:l1. II .•. was fl·nd"red: the jurors' am
,h"its that the jury by miHtake g:l\'C that ver
dll·t, intending only to /.,oi\·c I!k ovcr and above 
till' 2:31. IH. were hPid insufficient to l'all for a 
correction or a new trial): 1 ii2, Clark v. 
:-5te\"enson, 2 W. HI. iioa (action against an 
I'x('cu tor; the jury r('ndered a \'Crdict for 
$l,OOO; but" aft{'r some internll," to n ques
tion by the judge, gave an answcr of fact 
inconsistent \\;th this verdict; a new trial 
was rcfu~ed, "for the danger that might hap
pen if II subsequent dedaration of the jury 
might be let in to £'xpillin n general \'Crdict 
given upon full consideration "); 1 i8S, Jack
son t·. Williamson, :! T. R. 281 (trespas8 for 
pc-sonalty; a \'C·rdict having been rend!'red 
and entered for £:W, the entire jury's affidavits 
that they meant this to be for dllmageci addi
tional to the value of the goods, and that they 
had supposed that the clerk would add the 
two together, were excluded; the Court hold
ing that "if any doubt had arisen, as to the 
meaning of the jury. if they had found a sum 
inadequate to the yalne proved, the propcr 
time for requiring an explanation was at the 
trial; it was too late now"); 1855, Raphael 
1'. Bank of England, 17 C. B. 161 (the ques
tions being put by the judge to the jury on 
an issue of . bOlla fide' purchase of a bank-note. 
whl'ther thC' purehnser had been notified and 
had the means of knowing that it was stolen, 
lind thes!' qucstions t",inl( answered in the 
affirmative, jurymen's affitir1\'its that they 
did not suppose that these answers, as given 
in open court, were to he taken by thc judge 
85 equivalent to a verdict for the plaintiff and 
that they would not have concurred in such 
a verdict, were held inadmissible, chiefly on 
the ground that th!'y amounted in effect to 
stating that the jury were prepared to disobey 
the rule of law as contained in the instructior,s 
of the judge relative to the meaning of 'bona 
fides '). 

U:-''YTED STATE!': Geor(JUt: 1872, Anderson 
v. Green, 46 Ga. 361. 374. 3;5 (jurors' affi
davits, or th!'ir examination after verdict 

returned, as to whcther "thcy intcnded to 
find defendant indi\'iduall~' liable," hcld 
improper; .. to justify such a course, the 
verdict. must at leatit be ~o ambiguous as to 
COIl\'CY no dcfinite meaning upon one or more 
of the issues im'olnd "); Indiana: 1:;50, 
Conner v. Winton, :; Ind. :315 (verdict "for 
the plaintiff one cent, and costs to the defend
unt"; juror's affidavit that the verdict meant 
the defendant to pay costs, excluded); 1860, 
Sinclair v. Roush, 14 Ind. 450 (similar); 
K€nttlcky: 1888, Alexander v. Humber, S6 
Ky. 5li5, Ii S. \V. 4.5;J (a verdict finding" for 
the plaintiff, SIOOO, jointly"; jurors' tcsti
mony and affidavits that the effect of this 
was'mistnkC'n, in that they intcnded to sever 
the damages and charge 5500 against each 
defendant, excludcd) ; MinllC$o/a: 1880, 
Stevens v. Montgomery, 27 Minn. 108. 6 X. W. 
456 (testimony of all the jury. through thc 
foreman, two days after discharge. that a ver
dict for 82i.50 WaS intended to be a vcrdict 
for thc full claim of S91.84 less a counter
('Iaim of $2;.50, cxcluded; but apparently 
this Was merely a case of mistaken announ"e
ment, falling under § 2355, antc) ; New Hall! P
shire: 1/',52, Folsom v. Brown, 2.5 ~. H. 114, 
123 (jurors' affidavits not admissible to show 
a misapprehension as to the effect of the ver
dict upon the costs) ; New J eTsey: 1808, 
Schenck v. Ste\'enson, 2 N. J. L. 386 (affi
da\it of one of a jury of inquiry, as to the 
.. items allowed by the jury," excluded, as 
being .. nothing less than calling on the juror 
to disclose to this Court the ground and 
foundation of the verdict": Rossell, J., 
diss.); Ib;9, Lindauer v. Teeter, 41 N. J. L. 
255, 259 (juror's affidc\o]t, in replevin, "ith a 
vcrdict for the plaintiff and damages for 
5225, not admittcd to show that they intended 
to find thLt .. of the goods in dispute, so much 
of them as were of the value of $225 only, 
belonged to the plaintiff"); .Vew York: 1828, 
People v. Columbia Common Pleas, 1 Wend. 
29; (jurors' affida\its that thcir verdict find
ing a fraudulent jud!(lIlcnt '\Vas supposed by 
them to have the eff,!)et of :lllowing recovery 
for a limited b'Um .and not of dcnying recovery 
entirely, not reeeh'ed)'i PcnMylvania: 1833, 
Hutchinson It. Sandt, 4'Rawlc 234 (an inquisi-
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unanimous mistake in delivering or recording the verdict (anie, § 2355), awl 
from that which permits the questioning of the jury by the judge to correct 
a verdict founded on mistake of law (aI/ie, § 2:350). 

(3) From the foregoing principle must be distinguished also that by which 
the precise 8CDpe of the i.~811e8 submitted to the jur::.· may be investigated in 
order to determine whether a particular issue is • res judicata' (anie, § 2351). 
In such cases it is sometimes said that the jurors may testify to the matters 
which they considered and intended to include; but this loose form of state
ment, which is in apparent violation of the present principle, signifies prop
erl;,' nothing more than that certain issues were in fact submitted to their 
consideration. 

3. Arbitra.tors' Awards 

§ 2358. Foregoing Principles applied to Arbitra.tors' Awards. The arbitra
tor appointed to make an award includes in his functions that of a jur::-'; he 
hears evidence, and investigates and determines the facts in issue. But he 
has also a judge's function, in that he determines the rules of right govern
ing his decision. Furthermore, in combining these functions, his procedure 
makes more difficult the discrimination between the two. To his function 
as jUQ', the foregoing principles appl~', subject to such modifk:ations ai; are 
involved in the peculiar nature of his authority: 

ISiO, BL.\CKDUR.>;, J., in Duke of Bucr:leUl'h v. J!etropolitan Board, L. R. 5 Exeh. 221, 
220: "An award is the dedsion of one having a limited authority to determine those 
matters submitted to him by the parties. or. Il.'l in the present Cll.se, by a statute, and 110 

other. And from this it follows that if that limited authority has not been pursued and 
the arbitrator has awarded something heyond the authority, the award is • pro tanto' void. 
and if the void part is so mixed up \\;th the rest that it cannot he rejected, the award is 
void altogether, other\\;sc those against whom the award is made would be compelled tn 
fulfil the void part. And I think, both on authority and principle, this is a matter which 
may be pleaded as a defence to an action. In old times the only way of enforcing an 
award was by action upon it, and the only mode of resisting the enforcement of the award 
was by pleading to that action, and consequently all the old authorities, to the effect that 
an award is void for an excess of jurisdiction, are authorities that it may be shewn in 
evidence at the trial under a proper plea .... Now, in cases where an award is good on 
the face of it, hut the arbitrator has made a mistake either of law or fact, if that mistake 
has been as to a matter within the arbitrator's authority, then, inasmuch as there is no 

tion of lunacy found H. unsound in mind" for da\;!s that they had disallowed certain items. 
the space of five years Inst past and upwards": intending to deduct them, but did not deduct 
at a trial in ejectment. the inquisition having them. as appeared in tbe special verdict, 
been admitted. two members of the jury of excluded): Viroinia: 1871. Howard 11. McCall, 
inquest were offered to pro\'c that .. at tho 21 Gmtt. 205, 212 (affidavits of ~ix jurors that 
time of signing the inquisition they did not they intended the verdict to entitle the 
mean to overreach the period of five years"; defendant to the allowance of a certain credit, 
excluded): 1893. Smalley 1'. :'-'!orris, 157 Pat excluded): 1922, Melton v. Com.. Va. , 
349. 17 Atl. 734 (jurors' affidavits. as to a vcr· 111 S. E. 291 (correction of a verdict after 
dict for $1500 on n note, that they all b"Upposcd discharge of the jury but while the jurors 
that th(·y werc awarding a sum cqual to tho werc in their room, held improper); Wiuon
amount of the note in suit l"ss a credit of 81500, /lin: 1906, Koch v. State. 126 Wis. 4;0, 106 
cxcilldrd): VPTmont: ISS':;. Turhell ~. Tar· N. W. 531 (correction of a sealed verdict ar~cr 
bell. 60 Vt. 494, 15 Ati. 104 (fivc jurors' affi· discharge. not allowed on the facls). 
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rourt of appeal from the arbitrator, the mistake cannot be remedied; nor cltn the Court, 
I'w'n in the I'xcrci,e of its equitable jurisdiction, set aside the award, unless it can he 
sh"wll th!'re was miscor,rluct or some other equitable ground for interference; and in the 
1':,,1' of the verlJjrt of a compensation jury, inasmuch as the certiorari is taken away, there 
is no remedy at law at all unless there be excess of jurisdiction. But if the mistake has 
hpcn as to the extent and nature of the arbitrator's authority, leading him to excced it, 
tl1l'n, inas111urh as an excess of authority b,y mistake is just as mllch an exress as if it had 
h('('n in consequenre of a ~\ilful disregard of the limits of the authority, the award may 
be impeacherl as being malle ,dthout jurisdiction. Were this otherwise, no one who suh
mits to a rderen,'e of one thing could he safe from ha\ing an award put upon him as tn 
anything else .... Of cOllrse any attempt to annoy an arhitrator by asking qllestiong 
teneling to shew that he had mistaken the law [upon matters within his authority], or 
fOllnd a verdict against the weight of evidence, should be at onre checked, for these mat
ters arc irrelevant. But where the question is whether he did or did not enteit'lin a ques
tion over whieh he had no jurisdiction, the matter is relevant, and nobody can be better 
qllalifieci to t;i\'e testimony on that matter than the umpire. I "ish to guard against 
Iwing 5UPP05Pti to express an opinion that a jll~'llan might be asked on what grounds he 
amI his fellows gavc their vcrdict; that involves very different considerations." 

I n applying the foregoing principles of the Parol Evidence rule, 'mutatis 
Illutandi:5,' t!J(! following results would be rcaehcd: 

a. The evidence and the facts forming thc grounds for the award are im
matci'ial and cannot be used to invalidatc the award, and tl"i, upon the 
general principle (ante, § 2:3-19). Thus, the arbitr[lt~r's m:. . f fact or 
improper consideration of cvidencc, or his misapplication, ;',. ";', or his 
moti\·cs or intentions, in deciding the facts, arc immateriaU .eover, his 
crrors of la\\', in framing as jUdge the law to bc applied b~· himself as juror, 
are immaterial, bccause thcre is by the nature of the proceeding no appeal 
from him in his capaeity as judge. 

b. The 8cope '~f the i.~sues submitted to him defines the limit of his author
ity to award; hel1ce, the a,,-ard as made may always be invalidated by the 
circ:lmstanee that it exceeds that scope .. In a jury trial, this is ascertainable 
from the pleadings and the judge's instructions; and the scope of a verdict and 
a judgment may always be examined in that respect (ante, § 2351). In an 
award, the terms of the contract of submission serve in part the correspond
ing purpose. But, furthermore, since the judge's and jur~;'s functions are 
united in the arbitrator. and since he does not b? distinct instructions to him
self define the issues which he submits to himself, the ascertainment of the 

§ 2358. ! Eng. 1800. Habershon v. Troby, Warren, 10 Mete. Mass. 431, 433 ("he could 
3 Esp. 38 (arbitrator held not examinable to not be received thus by his parol testimony 
the evidence before him, in a suit for mali- to contradict his formal award in writing"); 
cious arrest in the proceeding which had been 1849, Bigelow 1>. Maynard, 4 Cush. Mass. 
SUbmitted to arbitration; partly because 317,321; W,)2, Corrigan v. Rockefeller, 67 Oh • 
.. the arbitrator might have proceeded to cut 354. 66 N. B. 95 (arbitrator's written state
the knot, rather than to unloose it according ment of reasons for award, excluded). 
to the strict rules of law, from a \\;sh to do Upon the distinction between (Jenera I and 
complete justice between the parties ") ; special eubmissioll8 to award, for which the 
18GB, Duke of Bucclcuch v. Metropolitan rule differs somewhat, see the length~- opin-
Board (quoted anle. § 2349); Can. 1895, ions in the following case: 1!J06, White Star 
He Christie &: T. Junction, 22 Onto App. 21, Mining Co. v. Hultberg, 220 Ill. 578, 77 X. E. 
33, per Osler, J.; U. S. 1845, \Vitbington v. 327 (two judges 
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issues which he has actuaJly inyestigatcd and decided may have to be made 
b~' inquiring of him whether he con.sidcrcd certain issues, in order to learn 
whether those issues, as considered, are within the scope of his authority. 
Such inquiries, howeycr, must be distinguished from an inquiry as to the 
grounds of fact bcliacd b:' him, within the scope of the issues actually sub
mitted; for the latter inquiry would fall within the prohibition of a, aboye. 
This distinction bctween the scope of authority assumed by him and the 
grounds of belief reached by him is plain enough; but the similarity of the 
concrete qucstions put to the arbitrator, properly for the one purpose and 
improperl~' for the other, has naturally led to some confusion of judicial 
language and an apparent conflict of rulings.2 

c. That an arbitrator's misconduct is material to invalidate the award can
not be doubted. "'hether he himself can be received to proye his own mis
conduct depends upon the same principle applicable to jurors. The sound 
doctrine (a II fe, §§ 2:352-2:354) admits them to testifj·.3 That there is, in the 
arbitrator's function as judge, nothing which should make it improper to tes
tify (apart from the question of impeaching his award) ha:; been elsewhere 
noticed (ante, § 1912).4 

d. That the arbitrator by inadvertence hzcorrectly stated the award as 
reached by him could properly be shown, on the same principles as for 
verdicts (allte, §§ 2355-2356), and with the same limitations, 'mutatis 
mutanclis.' 

The principles applicable to arbitrators might be equally applicable to other 

2 The opinion or Lord Blackburn (above in authorizing a general examination of the 
quoted) sufficiently clears up the principles arbitrators with a view to the prothonotary 
involved. The following cases ilIustrate them: inform;ng himself as to the issues upon which 
Enaland: 1868, Re Dare VaIley R. Co.. the defendant succeeded "); 
L. R. 6 Eq. 429, 432. 435 (damages for land Canada: HIl6, Re Clarkson and Campbell
taken; Giffard, V. C. held the arbitrator's ford L. O. & W. R. Co .• 26 D. L. R. 783, Onto 
testimony admissihle "if there is a mistake (arbitrator not allowed to De called "to ascer
in point of subject-matter, that is, if a par- tain the reasons actuating the arbitrators." 
ticular thing is referred to an arbitrator Ilnd etc.) ; 
he hae mistakon the subject-matter on which United Siale.g: 1858, Spurck r. Crook, 19 Ill. 
he ought to make his Ilward. or if there is a 415. 426 (arbitrators may testify that eer
mistake in point of legal principle going tain evidence was given or that "certain mat
directly to the basis on which the award is ters were or were not examined or acted upon 
rounded" ; and admitted the arbitrator's by them or that there is a mistake in the 
"paper of reasons for his award "); 1808- award"); Hl14, Long Dock Co. v. State Board, 
1871. Duke or Buccleuch Z'. Metropolitan 86 X. J. L. 592, 92 At!. 439 (analogy appliffi to 
Board, L. R. 3 Exch. 307. 314, 324, 327. 329 the valuation of a State bo'lrd of asscssors); 
(damages ror land taken; held that the arbi- 1903. Jensen r. Deep Creek F. & L. S. Co., 27 
trator's testimony was admissible to show t;tah 66, 74 Pac. 427 (arbitrator's testimony 
that the "sum awarded includes an amount may be received to show that "all matters in
ror something oyer which he bad no juri&- eluded in the submis!'ion were considered and 
diction"; Bramwell, B .• diss., with besita- adjudicated "). 
tion); L. R. 5 Exeb. 221. 229, Exch. Ch. on Compare }l:orse on Arbitration (1872). ce. X 
appeal (Blackburn. J .• delivered an opinion and XXI. 
collating prior cases and approving the ruling 3 But, as with jurors, their hearsay admis
below; quoted 8upra); on appeal, L. R. 5 sions will not suffice: 1891. Whiteley and 
E. & I. App. 418. 421, 433, 442. 449, 457, 462; Roberts' Arbitration, 1 Ch. 558, 567. 
1890, O'Rourke to. Commissioner, L. R. 15 C For the once supposed pririleoe or an arbi
App. Cas. 371, 376 (arhitration of railway trntor not to be hnras:!Cd by questions as to his 
damages; held that "the Court below erred nwnrd. see po.sl. t 2376. 

vox.. v. 10 145 



§ 23.')8 PRIVILEGED CmnWNICATIOKS [CHAP. LXXXII 

nfficials exercising similar functions!' But the arbitrator is to be distinguished 
from the njeree (from who;;e rulings an appeal ma~' lie),6 from the master in 
rhancery, amI from the officer known in Xew England practice as audiwr. It 
i:; sufficient here to note that differences of function and procedure may pro
duce differences of result in the application of the Parol Evidence rule. 

B. GRA!'.'D JURY 

1. Privileged Commnnications Rule 

~ 2:~60. History and General Principle. That the proceedings of the grand 
jury, in takill~ testimony and in delihcrating, must be held in privacy, has 
hccn thc ('ustomary practice from early times. The traditional and peculiar 
form of oath administered to the grand jurors testifies to this: 

"The foreman, hy himsdf, lays his hanel on the book. and the marshal administers to 
him the following oat.h: • :\Jy lord, or sir (as the foreman's name lIlay be), you, as the fore
lrlan of this granel inq1lest for the hody of the county of A, shall diligently inquire and 
true presentment make of nil such matters and things as shall be given you in charge; 
the king's (,(JIlnse!, ~'ollr fellows', and yuur own, you "hall keep secret; You shall preSt!l1t 
110 one for l'l1\-Y, hatrt~1. or maliee; hut you shall present all things truly as they come to 
your knowledge, 8rcllrding to the best of your understanding: So help you God.' The 
r!'st of the gral\f\ jury, hy three at a time, in order, are sworn in the following manner: 
'The same oath whit·h your foreman hath taken on his part, you and e\'cry of you, shall 
wcll and truly observe and keep on your part: So help you God.''' 1 

But the legal pri\'ilege of the jurors to hold their inquiries and deliberations 
in secret seems not. to have been established until a comparatively late period. 
Y'nder the last Stuart. attempts were frequently made to control the verdicts 
of petit juries in political causes, though in this respect the efforts were 
rather survi\'als of the earlier Tudor and StI::lrt methods than original inno
\·ations.~ As a part of this general effort, the control of the grand jury of 
indictment, by requiring the publicity of their proceedings, was also attempted, 
and for the time successfully. The colloquy on this notable occasion is inter
esting as expounding the reasons which were then advanced to justify the 
grand jury's pri\'aey of in\'estigation: 

:; 1007, Chicago, B. & Q. R. ('0. r. Babcock, 
"04 y' " -0' .,-" '3"" ( t f _ l~' •• }. i'J'-'t), .. I "up. ,_0 .nSRcssnlcn 0 a 
railroad by a Stat!' hoard of equalization, 
allpgcd to be invalid hy rca~on of the board's 
improper method of pulclIlating \'uluations and 
taxable amounts: the "op!'ration of their [the 
board'sl .nind5 in valuing and taxing the roads," 
held to 00 immaterial; .. ali the often'repeated 
reason!. for the nile as to jurymen apply v.;th 
redoubled forcc to t.he atten)pt, by exhibiting 
on cross-cxamin'ltion the confllsion of the mem
hers' minds, to attack in another proceeding 
the judgment of R lay tribunal, which is in
tended. so fRr as mRY be, to be final, not with
standing mistakeR of fart or law"); ISS!), 
Phillips ". Marblehead. I-tR 2\InsA. :3:!6, a:lU, I!) 
~. E. 5·1 i (hoard of selectmen. ('ondemrung 
land). 

Contrll to the foregoing: 1877, Schettler 'D. 

Fort Howard, 43 Wi5. ·18 (assessors); 18i!), 
Plumer v. Board, 46 Wis. 163, 174, 50 N. W. 
416 (assessors). 

G 18!)!), Story v. De Armond, 179 Ill. 510, 53 
N. E. !)!)O. 

§ 2360. 1 8 How. St. Tr. iiI. 
2 In 1616. L. C. J. Cokt', when the grand 

jury did not satisfy him in his effort to indict 
for premunire those persons who went to 
Chancery to prevent the enforcement of com
mon-law judgments. .. caused them to be 
called by the poll, and perceiving that i 7 of the 
I!) were agreed to return' ignoramus,' seemed 
much offended, and said ... he would have 
a more sufficient jury, and evidence given 
openly at the bar" (Campbell's Lives of the 
Chanct'llors, II, 36.'l). 
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1681, Earl of Shaftcabury'" Trial, 3 How. St. Tr. i59, iiI; Sir F. Withins moved, after 
the charge to the grand jury, that the evidence be heard in court; and L. C. J. Pember
ton declared that he would grant the motion; the jury then de~ired to have a copy of their 
oath, which was given them, and they \\;thdrew; after :-eturning shortly, the follo\\;n~ 
colloquy ensued. Foreman: "1\1y lord Chief ,Justice, it is the opinion of the jury that 
they ought to examine the \\;tnesses in private, and it hath been the constant practice of 
our ancestors and predecessors to do it; and they insist upon it as their right to examine 
in private, because they are bound to keep the king's secrets, whirh the~' cannot do if it 
be done in court." L. C. J. PE~\IIEHT()S: "Look ye, gentlemen of the jury, it may very 
probably be, that some late usabre has brought you into error that it is your right; but it 
is not ~:our right in truth. . . . What you say concerning keeping your counsels, that is 
quite of another nature, that is, your debates, and those things, there you shall be in pri
vate, for to consider of what you hear publicly. But certainly it is the best way, both for 
the king, and for you, that there should, in a case of this nature, be an open and plain 
examination of the \\itnesscs, that all the world may sec what they sa~·." Foreman: "My 
lord, if your lordship pleases, I must beg your lordship's pardon, if I mistake in unything, 
it is contrary to the sense of what the jury apprehend. First, they apprehend thut the 
very words of the oath doth bind them, it sa~'s, 'That they shall keep the counsels', and 
their own secrets:' ~ow, my lord, there can be no secret in publir; the very intimatioll 
of that doth ill1pl~', that the examination should he 5ccret; beside,;, Illy lord, I beg your 
lordship's pardon if we mistake, we do not understand anything of law." Mr. PapiUon 
[a juror]: .. If it be the ancient custom of the kingdom to examine in private, then there is 
something maybe very prejudicial to the king in this public examination; for sometimes 
in examining \\;tnesses in private, there come to be discovered some persons guilty of 
treason, and misprision of treason, that were not known, nor thought on before. Then 
the jury sends down to the court, and gh'es them intimation, and these men are presentl~· 
secured; whereas, m:;.· lord, in ca:-.e the~' be examined in open court publicly, then pres
ently there is intimation given and these men are gone away. Another thing that may 
be prejudicial to the king, is, that. all the e\'idences here, \\ill be foreknown before they 
come to the main trial upon issue by the pet~· jury; then if there be not a very great deal 
of care, these witnesses may be confronted b~' raising up \\;tnesses to prejudice them, 115 

in some cases it has bcen. Then besides, the jury do apprehend, that in private they are 
more free to examine things in particular, for the satisfying their own consciences, anrl 
that without favour or affection; and we hope we shall do our duty." L. C .• 1. PE1IBERTO:-:: 
"The king's counsel have examined whether he hath cause to accuse these persons, or not; 
and, gentlemen, they understand very well, that it ",;11 be no prejudice to the king to ha\'e 
the evidence heard openly in court; or else the king would never desire it." Foreman: 
":\ly lord, the gentlemen of the jury desire that it may be recorded, that we insisted upon 
it as our right; but if the Court overrule, we must submit to it." 

This attempt was ne\'er repeated, and the inyestigations of grand jurors were 
thereafter invariably made in pri\'ac~'. But, owing perhaps to this ruling and 
to the earlier uncertainty of the law, the inyiolability of the proceedings, 
when their disclosure was sought upon some later occasion, appears to have 
remained without defined limits in English precedents for a century or more.3 

3 1613. Scarlet's Case, 12 Co. 98 (indictment procccded; "'hereon Scarlet's testimony ap-
for fraudulently procuring himself to be s,,'orn pcarcd to have been the foundation); 1641, 
on the jury with malicious intent to indict in- Dr. Micklethwart's Case, Clayt. 84. pl. 140 
Doccnt men; it appeared that the judges had (" The judge would not suffer n grand juryman 
discover .. '! the iraud through noticing the num- to be produced 118 a witness to swear what was 
ber of "'IO'Iest men" indicted and demanding givcn in evidence to them, because he is sworn 
thclJ 0' the i'lrors on what testimony they had not to rcveal the sccrcUl of his companions. 
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At some early period in American practice, the principle received a tacit 
though firm acceptance. In most of the statutes regulating criminal pro
cedure it was recognized; tho!.lgh the statement of its limitations is found to 
ha\'e yarious phrasings.4 

Sec. if a witnes~ is questioned for a false oath 
to the grand jury. how it shall be pro\'cd if 
somp of the jury he not sworn in such case ") ; 
1641. MaS!!. Body of Liberties (Whitmc ~e's 
ed.). § 61 C' ~o magestratc. juror, officer, or 
othe: man. shall be bound to informe prcsent 
or reveale any private erim or offence, wherein 
there is no peril! or danger to this plantation or 
any member thereof, when any necessarie tye 
of conscience binds him to secresie grounded 
upon the word of God, unlesse it be in case of 
testimony lawfully required"; repeated in the 
re\"i~ion3 of 16(l0 and 1672, under" .Jurors ") ; 
lX17. Watson's Trial. 32 How. St. Tr. 107 (Mr. 
~(Jlicitor-General: .. ;\iy lord. I apprehend it is 
lIot competcnt for my learned friend to ask him 
what he deposed before the grand jury" ; ;\fr. 
W('(herell: "I ask him only to (acts. the day 
(,f hi, attendance. and whether he producl,d the 
lIote [r:>( the speeches]"; Ellenborough, L. C. J.: 
"On that subject I havea cOllsi(lerable doubt "). 

• The following list docs not include statutes 
which merely prescribe that til(' jurors must 
hep secret their proceedings, for those do not 
have direct bearing on the rule of Evidence; 
nor the statutes providing that the juror 
.. "haJJ not be questioned for anything he may 
5ay" during deliberation, for those refer to a 
ch'il or criminal liability for h.;~ utterances: 
Ala. Code 1907, § 1j994 (a grand juror may tes
tify that a ~itness privileged against prosecu
tion for an offence testified to before the grand 
j~ry has so testified); § 7298 (a grand juror 
may be required to disclose a "'it ness' testimony 
to ascertain .. whether it is consistent with the 
testimony given by the witne~" before the 
court". or on a charge of perjury); St. 1915, 
No.2, p. 8, § 12 (intemperance; like Code 
1907. § 6994, supra); Alaska: Camp. L. 1913. 
S 2136 (like Or. Laws 1920, § 1426); Ariz. Re\'. 
St. 1913, P. C. § 925 (grand juror may be 
examined to a ",it ness' testimony to ascertain 
.. whether it is consistent with that gi\'en by 
the witness before the court," or on the charge 
of a witness' perjury); Ark. Dig. 1919. § 2993 
(disclosure compellable of the testimony of an 
examined witness" for the purpose of ascer
taining its consistency with the testimony 
given by the "'it ness on trial" or on a charge of 
the witness' perjury); Cal. P. C. 1872, § 926 
("Every member of the grand jury must keep 
secret whatever he himself or any other grand 
juror may have said or in what manner he or 
any other grand juror may ha\'e voted on a 
matter before them; but may. howe\'cr, be 
required by any Court to di~clo~c the tpstimony 
of a witness examined before the grand jury, 
for the purposE' of ascertaining whether it is 
consistent with that given by the ",itness before 

the Court or to disclose the testimony gi\'en 
before them by any person upon a charge 
against such person for perjury in ghing hIS 

testimony or upon trial therefor"); Fla. Rcv, 
G. S. 1919, § 5957 (a grand juror is not allowed 
.. to state or testify in any court in what manner 
he or any other member of the jury voted on 
any question before them, or what opinion was 
expressed by any juror in relation to such ques
tion "); § 5!J58 (a grand juror is compellable to 
testify whether a witness' testimony "is con
sistent with or different from the evidence 
given by such witnl.'ss beforc such court," and 
also to disclose testimony on a chc.rge of per
jury); Ga. Rev. C. l!JlO, § 5785, § 5787 (com
munications .. among grand jurors." excluded, 
but they .. shaH disclose e\'erything which 
occurs in their service, wh~ne\'er it becomes 
necessary"); P. C. 1910. § § 830. 831; Ida. 
Camp. St. 1 (J!fl. § SlSOO (like Cal. P. C. § 926) ; 
Ill. Re\·. St. Ibj·l, c. 38, § 412 (" No grand 
juror or officer of the court or other person 
8hall disclose that an indictment for fclony is 
found or about to be found against finy person 
not in custody or under recognizance, except 
by issuing process for hi;; arrest, until he is 
arrested; nor shall any grand jUror state how 
any member of the jury \'oted or what opinion 
be expressed on any question before them ") ; 
Ind. Burns' Ann. St. 191·1, § Hlil (a grand 
juror may be required to disclose a witness' 
testimony .. for the purpose of ascertaining 
whether it is consistent "itl! that gi"en by the 
"itness before the court," or on his trial for 
perjury); I a. Codo 1897, § 5267, Compo Code 
f. V334 (" Every member of the grand jury must 
keep 5Ccr~t the proceedings of that body and 
the testimony given before it, except as pm
\.ided in the next section, nor shall any grand 
juror or officer of the court disdose the fact 
that an inc!ictment for a felony has been found 
against a person not in custody or under bail, 
othernise than by presenting the same in court 
or issuing or executing process thereon, until such 
person has been arrested ") : § 5268, Camp. ('{)(}e 
§ 9335 (disclosure of a v,itness' testimony may 
be made to ascertain its consistency or to prove 
perjury); § 5269, Compo Code § 9.336 ("No 
grand juror shall be questioned ior anything he 
may sayar any vote he may give in the grand~ 
jury room relath'e to a matter It'gally pending 
before it." except for perjury); Kan. Gen. St. 
1915, § § 8005, 8007 (a grand juror shall not 
disclose the c\idence or name of a "itness ex
cept when lawfully required as a \\itneIlS; he 
may be reljuin·d to testify whether testimony 
of an examined ~itness .. is consistent with or 
different from the evidence given by such wit
ness tlCfore such court." and to disclose such 
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What those limitations ought to be must depend upon the reasons for the 
principle; and these reasons find exposition in the following passages: 

1846, RUFFI~, C. J., in Slate v. Broughton, 7 Ired. 96: "By the policy of the law, grand 
juries act in secret; and, with a view of sllstaining that policy, it is . that a 
grand juror shall, amongst other things, swear, that 'the State's counsel, your fellows', 
and your own, you shall hep secret.' The whole sense in which those words are to be 
receivcU, or the duration of the secrecy imposed, we do not find accurately stated by any 

testimony on a charge of perjury); § 8006 (he 
is not obliged or allowed to disclose the vote or 
expressed opinion of any grand juror); St. 
H!OI, e. 23:3 (no person shall disclose any e\'i
denee or lI'itncss' name. in an inquisition in 
liquor cases, "except when lawfully required to 
te:;tify as a \\;tness in relation thereto." until 
the person charged hus been arrested); Ky. 
C. Cr. P. 1895. § 113 (similar to Tenn. Code 
§i043);La.Ann. Hc\,. St. 1915, § 2141 (agraud 
juror may testify to another's neglect of duty) ; 
C. Pro 1870, §§ 530. 531 (the vote of a sick ur 
deceascd juror after adjournment may be 
ascertained by the testimony of himself or 
another juror); .\le. Rcv. St. 1916. C. 136. § 8 
(no grand juror or court officer shall disclose 
all indictment until after arrest, "nor shall any 
grand juror state how any member of the jury 
voted, or what opinion he expressed, on any 
,]uestion before them "); .lfass. Gen. L. 1920. 
e. 277. § 13 (a grand juror is not allowed to 
state "in what manner he or :lIly other member 
uf the jurY voted" or "what opinion was ex
pressed in relation to bllch question" before 
them); Miel,. Compo L. 1915. § 15i14 (n. grand 
juror may be required to testify" whether the 
testimony of a \\;tness examined hefore such 
jury is consistent \\;th or different from the 
e\'idence gh'en by such \\;tness h !fore sueh 
court," and also his testimony on ". charge of 
perjury therein. but not to disclose the \'ote or 
expression of opinion of any juror); Jfinn. 
Gen. St. 1913, § 9124 (may be required by 
Court to disclose testimony" for tbe purpose of 
ascertaining whether it is consistent with that 
b-iven by tbe \\;tnesses before the court," or on 
a perjury charge); Miss. Codl! 1906. § 2710. 
Hem. § 2203 (a grand juror. "except when 
called as a \\;tness in court," shall not disclose 
the proceedings; "nor shall an}' grand juror 
disclose the name or testimony of any \\;tnes.~ 
who bas been before it "); Mo. Rev. St. 1919, 
§ 3878 (grand juror eon.pellahle to disclose 
whether a \\;tness's testimony "is consistent 
with or different from the e\;dence given by 
bllch witness before such court." or to discloso 
testimony on charge of perjury); § 3879 (a 
grand juror is not compellable nor allowable to 
disclose votes or opinion.~ expressed); .M onl. 
Re\·. C. 1921. § 11830 (like Cal. P. C. § 926); 
Neb. Rev. St. 1922, § 10069 (like Wash. R. & 
B. Code 1909, § 2040); Xev. Rev. L. 191:!, 
§ i032 (like Ca\. P. C. § 926); N. M. Annot. 
St. 1915. § 3137 (a grand juror may be required 
to disclose testimony to :lllcertain .. whether it 

i9 consistent \\;t!, that g,ven before them, by 
any other per.on, up(,n a charge against him 
for perjury, or ill giving his testimony, or upon 
his trial thereof"); S. Y. C. Cr. P. ISS1, § 266 
(disclosure is compellable of the te~tiDlO!lY be-
fore grand jury, to asel'ltain its consistency 
with testimony in court or to prove pcrjury of 
the witnes.-;); S. D. Compo L. 1913. H lOG(l7. 
10668 (like Cal. P. C. § 926); Oh. Gen. Code 
Ann. 1921, § 13570 (8 grand juror is not to tes
tify to the tenor of vote or expression of opinion 
of any juror); Oklo Cornp. St. 19:.H, §§ 2544, 
2545 (like Cal. P. C. § 926); Or. Laws 1920, 
§ 14:26 (substantially like Cal. P. C. § 926, begin
ning at" may he required," etc.); S. D. Re\,. C. 
l!Jl!I, § ·16~9. -t6!JO (like Cal. P. C. § 926); 
Tell/!. Shannon's Code 1916. § i043 (a grand 
juror may be examined as to a witness' testi
mony to "ascertain whether it is consistent" 
with his testimony at trial. or to prove testi· 
mOllY charged as perjured) ; Tex. Re\,. C. Cr. P.,..-
1!J11. § 41t. (the grund juror's oath is to be: 
"The State's counsel, your fellows', and your 
own. you shall keep secret, unless you are re
quired to disclose the same in the course of II 
judicial proceeding in which the truth or falsity 
of e\;dence gh'cn in the grand-jury room in a 
criminal case shall be under investigation"); 
§ -t:l!J (oath to l\;tnesses) ; Utah: Compo L.1917. 
§ 8815 (like Cal. P. C. § 926); Vt. Gen. Laws 
l!Hi, § 2505 (clerk of grand jury shall not dis
close the e\'idence except on order of court); 
Jru8h. R. &. B. Code 1909. § 2040 (" No grand
jury juror shall be allowed to state or to testify 
ill any court in what manner he or any member 
of the jury voted on any question before them. 
or what opinion was expressed by any juror ill 
relation to such '1u('stion. or what question was 
before them "); Wis. Stats. 1919, § 2553 (no 
grand juror or court officer shaH disclosc an 
indictment before arrest, if the Court so order) ; 
§ :2554 (" ~o grand juror shall be allowed to 
state or testify in any court in what manner he 
or any other member of the jury voted on any 
question before them. or what opinion was ex
pressed by any juror in relation to such ques
tion "); § 2555 (grand jurors" may be required 
by any Court to testify whether the testimony 
of a \\;tness examined before such jury is con
sistent v';th or different from the testimony 
gh'cn before them by any person upon a com
plaint against such person for perjury or upon 
his trial for such offense "); Wyo. Compo 
~t. 1920. § 7453 (like Ob. Gen. Code Anll. 
§ 135iO). 
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anrient writer on the common law. There ~re some reasons for the rule, which are ob
\'ious enough; and as far as the public interests can be subserveO by it, the ought 
to he kept, 110t unly while the grand jury continues ?mpanelled, but it ought also to 
he subsequently uhscrved. The pn:lcipal ground of poliry is, no doubt, to inspire the 
jurors with a ('onfidencc of III the discharge of their responsible duties, so that 
they may deliberate and decide without an apprehension of any detriment from m~ 
accused or any other person, but be free 'true presentment to make' Therefore it is 
dear, that at no time nf'r upon any occasion ought a grand juror to make known who 
('oncurred in or opposed the presentment; as the power 1;0 do so would or might in some 
,legree impair that perfect fre<!dom from ell:ternal bias, which a grand juror ought to feel. 
It is probable, like\\;se, that anoth'!r ground is, that it might lead to the escnp(' of crim
inals, if their friends or others on the grand jury were at liberty to make known the in
~titution and progress of an inquisition into iheir guilt. But 8." that reason can operate 
only w}liie the accw,ed is at large, it would seem, that, as far as the rule depend~ on that, 
it would not be obligatory after his arrest. We think, too, that, in furtherance of jU'i
tic·e. the law may have intended to forbid a grand juror from giving aid to one indicted, 
and thus found to be prohably guilty, in his efforts to defeat the prosecution, by publish
ing the evid~n<'C IY.!fore the grand jury, and thus enabling him to counteract it, perhap~ 
by foul lIleans. after he knew where the case pinched. 'fhat would be betraying 'the 
State's counsel,' which is necessarily opened to the grand jury. But that is the immunity 
of the public, and not the privilege of the witness; and, therefore, it would seem that 
the rule should create an obligation on the conscience of the jurot' and be enforced by a 
Court, when the puhlic justice may be advanced by it, and that it cannot be urged by 
the \\;tne5s himself, when it w<luld dpfeat justice, and thus encourage \\;tnesse3 before that 
body to cOlllmit pC',' hry, by false statements or the suppression of the truth. For it is 
ohvious. that if grand jurors are, through all time and to all purposes, prohibited. from 
disdosing and prO\;ng the testimony of ,,;tnesses before therr., there is a perfect ex~mp
tioTl from temporal penalties of perjury before a grand jury. Th2 consequences of such a 
doctrine would be alamling; for, besides the danger of tempting the v.;tnesses to commit 
so great a crime v.;thout the fear of punislunent, grand jurors would have no credible 
evidence on wl:ich to act, on the one hand, and the citizen, on the other, would be de
prived of one of his most boasted and valuable protections against arbitrary accusations 
and arrests. It would be extraordinary were witnesses thus enabled to perjure them
selves without responsibility." 

1849, 'l'U.ACIlER, .1., in Saruls v. Robinson, 12 Sm. & ~I. 704, ilO: "It wOllld certainly be 
a grcat breach of duty for a grand juror, while the inquest was in session, to disclose the 
Lusiness of that body, by means whereof persons accused and not yet arrested, might make 
their escape, or take other measures to defeat the course of puhlic justice. Indeed. ill a 
certain state of case, a grand juror might thereby render himself)liable to a criminal charge 
as an accesso:-y, after the fact, in the commission of a crime: i So, as many charges are 
confided to that body against indh;duals, which, for want or sufficient proof, or from 
want of foundation in fact, do not mature tc a presentment or indictment, COl!lmon pru
dence and charity, and a regard for the peace of soeiety, and innocent men's reputations, 
imperatively should dose fhe mouths of grand jurors, as to their proceedings, after the 
expiration of their sessionlf It is the of all gO:Jd citizens to observe this rule, in 
order to secure freedom of deliberation and opinion, which would be to a great ell.'tent 
impaired if the occurrences of a session were afterwards made the subject of comment 
and loo!w. and malicious conversation. Indced, thus a grand juror might well subject 
himself to an adion of slander. But the policy of the law was never designed );0 injure 
or punish the ir.!lOcent, or to obstruct the course of justicc; nor can that rule be upheld, 
by which a grand-jury room :;ha1l be converted into an occasion for the safe and irre
eponsible utterance of false and malicious ~lallder against upright and honorable citizens. 
Hence it wiII be secn that SQ much depends upon time and circumstances, that the com-
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petency of a grand juror to testify is peculiarly a matter of discretion with the Court to 
discriminate IlS to it." 

1858, BIGELOW, J., in Com. v . .lIcaa, 12 Gray 16i: "The reasons on \\ ;,ich the sanction 
of secrecy which the common law gives to proceedings before grand juries is founded are 
5!\id in the books to be threefold. One is that the utmost freedom of disclosure cf alleged 
crimes and offences by prosecutors may be secured. A second is that perjury and subor
>lation of perjury may be prevented by withholding the knowledge of facts testified to 
before the grand jury, which, if known, it would be for the interest of the aceused or their 
confederates to attempt to disprove by procuring false testimony. The third is to con
ceal the fact that an indictment is found Rg9inst a party, in order to avoid the danger that 
he may escape and elude arrest upon it, before the presentment is made." 

1922, R'JGG, C. J., in Attorney-General v. Pelletier, 240 )las5. 264, 134 N. E. 406 (mis
conduct of a district attorney): .. In a case like the prescnt, when justice may be outraged 
or go .msatisfied unless such conduct before the grand jury can be disclosed, the ban of 
secrecy may be removed by the court and the truth be ascertained. The reasons for the 
sanction of secrecy to proceedings before tha grand jury no longer obtain. Those reasons 
are (1) that the utmost freedom of disclosure of aileged crimes and offenses by prosecutol~ 
may be secured; (2) that the temptation to the accused for perjury and subornation oJf 
perjury arising from knowledge of facts presented to the gra!ld jury may be diminished; 
and (3) that the escaj)C by flight of those indicted, which would be likely to follow pub
licity as to the investigation by the grand jury, may be averted. These and kindred reasons 
for the secrecy of grand jury proceedings have 110 applicability ill an inquest into the con
duct of the district attorney himself where he is charged \\;th grave wrongs as ground for 
his removal. He cannot seek shelter behind that rule of secrecy to prevent inquiry into 
his malfeasance or misfeasance in office. '''nen the reason for the rule of :;eerecy ceases, 
the rule itsel.{ becomes inoperative. Any other principle would pennit a dishonest, corrupt 
and vicious district attorney to W:IC the great power of his officc dnd his influence with the 
grand jury as an engine of oppression and be entirely safe from inquiry under a l'eal of 

which would prevent investigation. This is not the law." • 

These reasons are obviously fourfold in their be~i·ing. (a) The gl"Ulld jurors 
themselves are to be secureu in freedom from the apprehension thut their 
opinions and votes may be subsequently disclosed by compulsion. (h) The 
complainanl.s and the witnes,~es summoned are to be secured in freedom from 
the apprehension that their testimony may be subsequently disclosed by 
compulsion, and this in order that the State ma~· secure willing witnesses. 
(c) The guilty accused is not to be provided with such clues rs will enable tlim 
to flee from arrest or to suborn false testimony or taruper with witnesses. 
(d) The innocent accllsd, who is charged by complaint before the jury, but 
is exonerated by their refusal to indict, is entitled to be protected from the 
compulsory disclosure of the fact that he hns been groundlessly accused. 

Of these four classes of reasons, the third and the fourth disappear practi
cally from consideration as a ground of pri1lilege for witnesses. (c) The third 
disappears, in regard to the accused's oppGrtunity of escape, as soon as he 
either escapes or is arrested, and cannot therefore have any bearing upon 
later stages of the proceeding. It affects merel~' the grand juron!' obliga
tion not to give extrajudicial infcrmation between the times of their session 

I For IlDothef' exposition of the reasons for (Works. cd. 1872. I. 370) ; and the opinion of 
secrecy, Bee Edwllrd Livingston's Introductory Boyd, J., in R.:l Atwell, 140 Fed. 368, D. C. 
Rcr..ort to the Code of Criminal Procedure (1905). 
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and of the arrest. This reason also dh:appears, in regard to the acr.:used'R 
op~.· Jrtunity of tamperir;g with th", witnesses or suborning others in defence, 
as soon as the indictment is returned; for the indictment must bear the wit
nesses' names indor:ied. :\Iodern criminal procedure disregu!"ds the danger 
of subornation, and acknowledges that the accused is in fairness entitled to 
know before trial who are to be the witnesses against him (allie, §§ lS50-
18iicl). Cd) The fourth reason aims chiefly to prohibit the grllnd jurur's e.r
trajlldicial disclf)Sllre of the details of the charges against persons found 
innocent. It can have little or no application to compulsory disclosure in 
court; first, because the bill is returned" ignoramu:;" or "not found," and 
thus the fact of the charge is necesJaril~' published upon the records, and, 
secondly, because the onl~' mo(le in whi(~h such a disclosure would practi
cally be relevant would be an attelUpt to impeach a witness who testifies to 
the person's innocence b~' his former testimony before the grand jury to the 
person's guilt, aild this implies that the person's doings have become so far 
a relevant matter ()£ public in .... estigation that it ,,,ould be vain to secure any 
further technical priYacy for the charges. 

Thus the only reasons which remain .lS the possible foundation of any privi
lege in subsequent testimony are the first and the sec011d. The effect of these 
may now be examined. 

§ 23£31. «(/) Privilege of Grand Jurors; Secrecy orVote and Opinion. The 
necessity for securing to the grand jurors an absolute freedom of deliberation 
and decision, immune from apprehensions of injury from the persons charged 
by them, demands a guarantee that b~' no legal process will the disclosure of 
their votes and expressions of opinion in th'! jur~' room be compelled.1 This 
rests upon precisely the same footing as the privilege of petit jurors (ante, 
§ 2346) or that of husband and wife (ante, § 2332). It forbids that any grand 
juror shall be compelled to disclose his own utterances or permitted to disclose 
the utterances of his fellows. On principle, this privilege, like all others 
(ante, § 21913), may he waived by the person entitled to it. In practice, the 
privilege has little occasion to be exercised, because the utterances protected 
by it can seldom be relevant upon any issue. 

§ 2362. (~) Privilege of Witnesses before Grand Jury; General principle. 
The witnesses and complainants appearing before the grand jury must be 
guaranteed temporarily against compulsory disclosure of their testimony and 
complaints, because otherwise the State could not expect to secure ample 
quautity of evidence for the information of the grand jury. The secrecy is 
the State's inducement for obtaining testimony. The policy is analogous to 
th!lt of the privilege for informers in general (post, § 23i4). The privilege, 

§ 2361. 1 1884, Ex parte Sontag, 64 Cal. 
625, 2 Pac. 402; 1870, Elbin v. 'Vilson, 33 Md. 
135, 144 (v.itness not allowed to be impeached 
by questions as to his conduct as grand juror in 
endeavoring to have the appellee indicted for 
perjury); 1917, Burns Int. Detccth'e Agency 
i>. Holt, 138 Minn. 165, 164 N. W. 590 (action 

for detective senices performed for defendants 
who were members of a grand jury; to show 
v.' ·ether the foreman had authority to act. the 
clerk of the grand jury was lIot allowed to tes
tify to conversations between the jurors while 
in session); 1879, Gordon v. Com., 92 Pa. !!16, 
220 (votes may not be disclosed). 
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therefore, is not the grand juror's; for he is merel~' an indifferent mouthpiece 
of the disclosure. Nor is it entirely the State's; for the State's interest is 
merely the motive for constituting the privilege. The theory of the pridlege 

\ is that the witness is guaranteed against compulsory disclosure; the pridlege 
:\ must therefore be thr.t of the witness, and rests upon his consent. 

But obviously the secrecy that is guaranteed is only temporary and pro
\'isional. Permanent secrecy would be more than is necessan' to render the • • 
witness willing. :Moreover, it would go too far b~' creating an opportunity 
for abuse; since a corrupt witness would be able to utilize it for perjured 
charges. This much is now universal!y conceded: 

1858, BIGELOW, .T., in Com. \'. Jfead, 12 Gray 167: "But when these purposes' [as abo\'e 
quotedl are accomplish~d, the necessity and expedieney of retaining the seal of secrecy 
are at an end. 'Cessante ratione, cessat regula.' After the indictment is found and pre
sented, and the accused is held to answer and the trial before the traverse jury is begun, 
all the facts relative to the crime charged ~)Jrl ite prosecution are III.'CCssarily opened, and 
no harm can arise to the cause of public justice hy no longer \\;thholding facts material 
ann relevant to the issue, merely because their disclosure may lead to the development 
of some part of the proC'CC(lings before the grand ju~·. On the contra~', great hardship 
and injUl tice might often be occasioned b~' uepri\;ng a party of important evidence, 
essential to his defence, hy enforcing a rule of exclusion, having its origin and founda
tion in J>ublic policy, after the reasons on which this rule is based have ceased to exist. 
The case at bar furnishes a good illustration of the truth of this remark. Ko possible 
injury to the interests or rights of the government that we can sec ('ould happen by a dis
closure of the testimony given by the ,,;tne55 before the grand jll~· .... On the otIler 
hand, it is clear that the rights of the accuscU might be greatl~· affected and his peril much 
increased, if hc can be shut out from showing the fact that an important "itness against 
him is unworthy of credit, or that his testimon~' before the ju~' of trials is to be taken 
\\;th great caution and doubt. because :m a previous occasion, when called to testify on 
oath, he had given a different accou~,t of the same transaction from that which he has 
stated in his evidence at the trial." 

1893, ~1cSHEHHY, J., in l-::er v. State, ii ~IrI. 110,26 Atl. 282: "If witnesses who testify 
falsely before the grand jury are free from all the penalties of perju~' mcrely because of 
the juror's oath of secrecy, the object designed to be effected by that clause of his oath 
would be perverted, and a measure intended to promote the public welfare would be 
transformed into a means to defeat the ends uf jusdce. The law does not pemlit the 
obligation of secrecy which has been imposed for one purpose to he availed of for a totally 
different one. The grand juror's oath of secrecy cannot, therefore, be interposed to obstruct 
the administration of justice." 

But what are the limits d this temporary secrecy? The answer is, on 
principle, that it ceases when the grand jur~' has finished its duties and has 
either indicted or discharged the persons accused. (1) Supposing the grand 
jury to il;dict J. S. on Doe's testimon~', it is plain that secrecy is no lor.ger of 
any avail, for Doe will be summoned as a witness at the trial and will be 
compellable to testify. If he tells the truth, and the truth is the same as he 
testified before the grand jury, the disclosure of the former tegtimony cannot 
possibly bring to him any harm (in the shape of corporal injury or personal 
ill-will) which his testimony OIl the open trial does not equally tend to pro
duce. If, on the other hand, he now testifies falsely, or if he testifies trul~' 
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but formerly falsely, he is in no way a person who ought to have any privi
lege. The privilege therefore has no longer any reason to exist. (2) Sup
posing, on the contrary, that the grand jury, after hearing Doe's testimony, 
nevertheless discharge J. S., there may now be a motive for Doe to desire 
secrec;y, as when on a subsequent trial it is desired to impeach Doe s.s a 
witness by showing his biassed utterances against J. S. before the grand 
jury. But here the privilege ought also to cease, for another reason, namely, 
that the chance that such a disclosure will be called for is too small a con
tingency to have any effect' a priori' in rendering Doe umvilling to make 
complaint or give testimony before the grand jury; Doe 'naturally will have 
expected that J. S. would be indicted. Moreover, when Doe is summoned 
on a civil trial involving the same matters as the criminal charge, and it is 
desired to impeach him by his former testimony, all motive for secrecy ends, 
for the same reasons noted in par. 0), supra. Furthermore, in the other 
ra.re contingencies in which his testimony before the grand jury might be
come relevant (post, § 2363, par. 2), justice requires in any case that Doe 
should not be exempted from disclosure. 

__ __ _ There remain, therefore, on principle, no cases at all in which, after the 
grand jllry's functions are ended, the privilege of the witnesses not to have 
their testimony disclosed should be deemed to continue. This is, in effect, 
the law as generally accepted to-day. It is, however, not usually stated in 
~;u(·h a broad form. The common phrase is that disclosure may be required 
"u·hellerer it become.~ necessary in the course of justice." Disregarding a few 
local exceptions, this is in practice no narrower a rule than the one above 
deducible from principle. 

§ 2363. Same: Instances of the Cessation of the Privilege. The instances 
in which the privilege ceases to operate, by virtue of the foregoing reasons, 
may be grouped according to the purpose for which the testimony is offered 
to be used: 

(a) Using the ttJ.~ti1llony as a .gelf-contradiction in impeachment of the witness. 
It is now universall~' conceded that a witness may be impeached, in any 
subsequent trial civil or criminal, by self-contradictory testimony (ante, 
§ 1017) given by him before the grand jury.l In the same way, a party to 

§ 2363. 1 To the statutes cited ante. § 2360, n('ss' s~lf-contradiction); 1877, State II. Van 
add the following ('ases: Buskirk. 59 Ind. 384. 388 (preceding cases 

ENGLAND: 1~42. R. v. Gibson. Car. &. M. approved); Ia. 1901, State v. McPherson, 114 
072 (cross-examination of n witne8s to his prior la. 492, 87 N. W. 421 (disclosure by the clerk of 
testimony before the grnnd jury. allowed). the grand jury, as to prior testimony of a wit-

UNITED STATES: ill. 18·1Ii. Granger 11. ness. in impeachment, held admissible. on com-
Warrington, 8 Ill. 299. 310; 1886. Bressler 11. man-law principles); 1905, State I). Brown, 128 
People. 117 III. 422. 436. 8 N. E. 62 (after an Ia. 24, 102 N. W. 799 ("ife of defendant); Me. 
Ilecu~d is put on trial, thoro is no reason 1874. State v. Benner. 64 Me. 267. 282 (dispol!'
n~ainst publi~ity .. if the ends of justice require ing of the prior contrary intimation in State v. 
it "); Ind. 1838, Burnham v. Hatfield, 5 B1uckr. Knight. 43 Me. 1. 128); Md. 1896, Kirk v. 
:!1 (plaintiff's admissions, when before the Garrett, 84 Md. 383, 35 Atl. 1089; Mas8. 1858. 
jury); 1853. Perkins v. State, 4 Ind. 222 C"it- Com. v. Mead. 12 Gr~y 167 (quoted aupra) ; 
"I'SS' corroborative statements before the jUry) ; 1870, Way v. Eattel'worth. 106 Mass. 7.'>; 
ISi3. Burdick v. Hunt. 43 Ind. 381, 389 (wit- 1899, COlD. <i. Chance, 174 MllSs. 245. 54 N. E. 
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the cause, not taking the stand as a witness, may be impeached by his ad
missions (ante, § 1(48) made in testifying before the grand jury.2 The occa
sional statutory sanction for the former of these uses cannot be construed to 
prohibit the latter, which goes upon the same reasoning. 

Nor should any of the ensuing icgitimate purposes of disclosure be 
considered to be obstructed by the statutory omission to mention 
551: 1919. Com. r. Harris. 231 Mass. 584. 121 
N. E. 409 (receipt of stolen goods): .Uich. 1895. 
People v. O·NeiU. 107 Mich. 556. 65 N. W. 540 
(applying the statute): Mo. 1889. State t!. 

Thomas. 99 Mo. 235. 255. 259. 12 S. W. 643 
(statute applied): N. H. 1873. State v. Wood. 
53 N. H. 484. 487.493: N. Y. 1847. People v. 
Hulbut. 4 Denio 133 (statutory rule eonfirmed) : 
Or. 1887. State v. Moran. 15 Or. 262. 14 Pac. 
419: 1895. State v. Brown. 28 Or. 147.41 Pac. 
1042; Pa. 1879. Gordon v. Com .• 92 Pa. 216. 
219; Tr:x. 1901. Wooley v. State. Tex. Cr.' • 
64 S. W. 1054 (citing prior cases); 1922. 

~odg('rs 11. State. Tex. Cr. • 236 S. or. 
748; Va. 1874. Little 11. Com .• 25 Gmtt. 921. 
930. semble; 11)10. Harris 11. Com .• 110 Va. 
905. 68 S. E. 834 (order entered upon confes
sion of error by the attorney-gencral); W. Va. 
1918. State v. Hice. 83 W. Va. 409.98 S. E. 432 
(incest: grand juror's testimony to a witness' 
self-contradictory testimony. allowed). 

The early Connecticut doctrine was very 
strict; this was the more absurd because the 
local practice of permitting the accused's pres
ence at the grand jury·s sessions utterly nulli
ficd the ground of the privilege. On the pre~ent 
point. however. the privilege seems always to 
ha,·e been denied. and would certainly to-day 
be denied: 1844. State 11. Fasset. 16 Conn. 457. 
467 (grand juror not admitted to prove certain 
evidence given to them): 1888. State 11. Coffee. 
56 Conn. 410. 16 Atl. 151 (preceding opinion 
doubted as to the unqualified nature of its ex
pressions) . 

The following early doubt in New Jersey 
would 'to-day be repudiated: 1800. Imlay 11. 

Rogers. 2 N. J. L. 347 (two judges pro. and two 
judges con); and was in fact repudiated in the 
following case: 1916. State ". Bovino. 89 N .. J. 
L. 586. 99 Atl. 313 (testimony of a v.-itncss 
before the grand jury. admitted to contradict 
her testimony at the trial; Garrison. J .• quot
ing the above text and the foregoing note on 
Imlay 11. Rogers: ··In this conclusion of Flof. 
Wigmore w& concur. even as to the prophetic 
Dote"). 

2 Federal: 1813. U. S. v. Charles. 2 Cr. C. C. 
76. semble (an accused's confessions when a 
Voitness); Fla. 1895. Jenkins v. State. 35 Fla. 
737. 18 So. 182 (accused's testimony as a wit
ness before the jury; admitted. under a statute 
in part like the Missouri statute. though the 
accused had not taken the stand at the trial; 
the 3tututory specified cnscs for permitted use 
•. do not exclude an inquiry in other cases sanc
tion",j by the law",; Ind. 1897. Hinshaw v. 

State. 147 Ind. 334. 47 N. E. 158 (disclosure 
of the testimony of the defendant. who had not 
taken the stand. allowed; R. S. 1894. § 1731. 
not excluding any uses before recognized. but 
confirming and adding others); I U. 1922.l'eople 
r. Goldberg. Ill. • 135 N. E. 84; 1899. 
Steele-Smith G. Co. v. Potthast. 109 la. 413. 80 
N. W. 517 (party's admissions): Kan. 1906. 
State 11. Cllmp~l\. 73 Kan. 688, 85 Pnc. 7S4 
(accused's testimony: repudiating the con
struction by the Missouri Court. in Tindal 11. 

Nichols. infra. of the statute on which the Kan
sas statute was founded); Mass. 1890. New 
Hampshire F. I. Co. 1'. Healey. 151 Mass. 537. 
24 N. E. 91:3 (party's admissions): 1846. State 
v. Broughton. 7 Ired. 96 (accut.ed·s testimony 
before the grand jury as a witness. making 
criminating statements: quoted ante. § 2:360) ; 
Or. 1921. State v. Rathie. 101 Or. 339. 199 Pac. 
169 (grand jurors allowed to testify to admis
sions made by defendants as witnesses): Utah: 
1887. U. S. v. Kirkwood. 5 Utah 123. 13 Pac. 
234 (accused's confessions in testifying before 
the jury; the statute held not to contain any 
express prohibition of this): 1892. People 11. 
Reggel. 8 Utah 21. 28 Pac. 955 (similar). 

In Connecticut the usual result is reached. 
but is attainable on peculiar grounds duo to 
local practice: 1888. State 11. Coffee. 56 Conn. 
410. 16 AU. 151 (the accused by local prac
tice being permitted to attend the session of 
the jury. his confession to some of the jurors. 
made informally. was allowed to be proved 
by them. as not being .. a part of thc secrets 
of the cause." nor obtained by them as "11 
part of their dllty"). 

The ruling in M j-llsouri would presumably 
be contrary to the sound doctrine: 1855. 
Tindle 11. Nichols. 20 Mo. a26 (cited infra).,--_---

The present law in Texas seems to be' 
sound: 1898. Gutgcsell v. State. Tex. Cr. 
-,. 43 S. W. 1016 (the Code exception is 

exclusive of others; hence. an nccuS\)a' 5 

testimony as a witness bciore the grand jury 
cannot be used against him as an admission. 
if he is not a witness on his trial; unsound): 
1900, Spangler 11. State. 41 Tex. Cr. 424. 55 
S. W. 326 (preceding case approved): 1901. 
Wisdom 11. State. Tex. Cr. • 61 S. W. 
926 (admitting testimony to a confession. 
and repudiating any limitations .. after the 
hearing before that body has bt."Cn termi
nated"; explaining Gutgesell 11. State. 8Upra. 
and prior cases: Henderson. J.. diss.); com
pare the peculiar rule in this State lor COD

fessions (ante. §§ 852. 1039). 
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them,3 else the integrity of common-law principles would tend to be 
diminished in direct ratio to the ignorance or unskilfulness of the Legislature 
which attempted in any respect to make a declaratory statute. 

(b) A witness' tp.stimony before a grand jury may always be used upon a 
prosecution for pcrjury therein.4 

(c) The mere fact that a certain person was a witness S or a complaina.nt 6 

before the grand jUQ' may alwa~'s be used, for the simple reason that the 
names of witnesses and of complainants are necessarily given publicity in 
the usual procedure of finding or rejecting indictments. 

(d) Where a plaintiff seeking redress for deJal1wtion or malicious prosccu
tion desires in his proof the testimony of witnesses, other than the defendant, 
before the grand jury, the privilege should not appl~·.i "'here the suit is for 
defamation uttered by the defendant in the course of testimony before the 

3 A.ccord: Hl06. Rtate v. Campbell. 73 required of grand jurors); 1834. Huidekoper 
Kan. 655. 85 Pac. 784 (good epiniun by Porter, v. Cotton, 3 ·Watts Pa. 56 (malicious prose
J.); 1905. Murphy v. State, 124 Wis. 635, cution, the bill haying been returned "igno-
102 ~. Yl. 10S7; and Jenkins v. Stat€', Fla., re.mud"; "so far is our law from forbidding 
Hinshaw v. State. Ind .. cited supra; n. 2. the grand jury from disclosing the name of 

• This is usually declared in the statutes the prosecutor that it is pro~ided that ..• 
(ante, § 2360). Add the following rulings: if they return that the pros~cutor shall pay the 
Eng. 1844, R. v. Hughes. 1 C. & K. 5Hl, 528, costs, they ,hall nanl<' who is the prosecutor"). 
Tindal, C. J. (perjury before the grand jury; Such statutes exist in nlany jurisdictions. 
anoth{'~ witncss before them admitted to requiring a prosecutor to be named. 
prove the defendants' t~stimony; "it is for Compare the statutes gh'ing the right to 
the purposes of puhlic justice"); U. S. 1867, a /i"t oj u'itnc88c.'! before trial (antc, §§ 1850-
People v. Young, 31 Cal. 563; 1893, Izer v. 1854). 
State, 77 ~ld. 110, 26 At!. 282; 1838, Crocker So also on proceedings im'ohing the 
t. State, Meigs Tenn. 127. iTldidmenl's t'alidity: 1908, Atwell 1). U. S., 

~ 1886, Ex parte Schmidt, 71 Cal. 212, 12 4th C. C. A., 162 Fed. 97 (after the indict
Pac. 55 (like the next case); 1888, People v. ment has been presented and published, and 
Northey, 77 Cal. 618, 19 Pac. 865, 20 Pac. 129 the grand jUry discharged, a jUror is amenable 
(" The fact that a person was called, sworn, to subpccna to testify on a plea in abatement 
and examined as a witness heforo a grand jury as to testimony given by witnesses before the 
docs not come within the rule of secrecy; if grand jury). 
it did, it is violated whenever an indictnll.'nt 7 1879, Hunter 1). Randall, 69 Me. 183, 189 
is returned "ith the names of the witnesses (malicious prosecution; plaintiff allowed to 
indorsed on it or inserted at its foot "): 1853, prove what witnesses t~stificd before the 
Com. v. Hill, 11 Cush. Mass. 137, 140 (to provo grand jury on the then complaint against 
that no variance hetween the indictment and the plaintiff for perjury); 1917, State 1). 

proof existed, a grand juror was allowed to Fidh, 90 N. J. L. 17, 100 At!. 181 (criminal 
testify, in impeachment of one who testified libel; communication to defendant by a wit
to his prior testimony before the grand jury, ness before the grand jury. all affecting his 
that he was not a witness at all before that belief, admitted). Contra: 1855, Tindle v. 
jury); 1903, Re Archer, 13,1 Mich. 408, 96 Nichols, 20 Mo. 326 (under a statute permit
N. W. 442 (grand jurors' report to the judge ting the jUry to testify in rontrndietion of a 
that a witnes.~ on appearing refused to exhibit "itness or on his trial for perjury, and forbid
his books, held not pri\'i!eged, in proceedings ding theM "except when lawfully required," 
for contempt); 1!114, State v. Ayles, 74 Or. the disclosure is forbidden in all other but the 
153. 145 Pac. 19 (adultery; that the woman specified cases; here. in an action for slander 
nnd her husband had testified against the charging the plaintiff with perjury before tho 
defendant before the grand jury, allowed). jury, on a plea of truth; this is clearly UnBound, 

e 1823, Freeman v. Arkell, 1 C. & P. 135 8S wel1 as unjust; compare par. (a) 8upra); 
(that a certain person was the prosecutor on a 1858, Beam 1'. Link, 27 Mo. 261 (similar rul
bill ignored by them); 1846. Granger v. War- iug, in an action for malicious prosecution 
rington, 8 Ill. 299, :310 (malicious prosecution; by procuring the plaintiff to be indicted; 
name of the complainant required to be dis- here the local substantive law would apparently 
closed; but the Court off!'!' the unsound rea- have exempted the defendant from liability 
son that no oath of secrecy was then locally in any case). 
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grand jury, much less should the privilege apply; ~ for otherwise the right 
of action would be a vain pretence of the law, the sole means of establishing 
it being denied. It may be, however, that the utterance is privileged from 
liability by the substantive law of torts; in that event it is the substanth'e 
law, and not the law of Evidence, that forbids its proof. 

(e) When a person pleads immunity from prosecution by reason of tes
timony given before a grand jury under an immunity statute (allie, § 2281), 
the present privilege should of course not apply to prevent proof of his 
testimonv b,' a grand J·uror.9 . . ---

(f) Where the witness is sought to be impeached at a subsequent trial upon -/ 
other issues, by expressiolls of bias in his testimony before the grand jury, the 
privilege docs not necessarily apply. But here, if anywhere after the grand 
jury's session is ended, the privilege may conceivably be held to continue. 
).. (g) So far as the privilege exists and continues, it prohibits disclosures, 
not only by the grand jurors themselves, but also by the State's officers and 
others who may be present, lawfully or unlawfull~', at the private sessions; 
for the witness has no control over these persons' presence and their secrecy 
is as essential as that or the grand jurors to his security.lo 

Converselr, so far as the privill'ge ceases in its poiic~', the gra-nd jurors' ----
testimony may be used to prove conduct and utterances of the State's officers 
and others in the grand jUQ"s presence, and not merel~' the utterances of 
witnesses.u 

2. Parol Evidellcl) Rule 

§ 2364. Grounds for Indictment; mega! Evidence; Required Number of 
Votes; etc. The finding of an indictment by the grand jury, like the verdict 
of a petit jury, is a jural act and a part of a judicial record; and the Parol 
Evidence rule therefore applies to all attempts to invalidate it. The prin
ciples upon which depends the application of that rule to verdicts have been 

8 1849, Sands 1'. Robinson, 12 Sm. &: M. lation as to testimony, not admitted on plea 
Miss. i04, ill ('1 grand juror allowed to testify of abatcmcnt to indictment); Ib39. Clark r. 
to utteranccs by a witness before them, in an Field, 12 Vt. 4S5 (State's attorney); Vt. St. 
aption against the witness for defamatory 1910, No. 221, p. 228 (amending Pub. St. 
uttcrunc('s, the previous disclosure of the topic §§ 5523-29: stenographer shall not disclose 
not making it necessary to pre-serve sccrecy, testimony taken at a criminal inquest, but 
nnd the utterance:; Dot being absolutely privi- this shall not prevent disclosure" on an order 
leged from Buit). Compare thll rulings UpOI.l of the Supreme or County Court "). 
an infonncr'8 privileoe (post, § 2374), Contra. but unsound.: 18n, State v. Van 

~ Ala. St. 1909, No. 191, Sptlc. Sess. p. 63, Buskirk, 59 Ind. 384. 388 (prosecuting attor-
Aug. 25, § 12; Ala. St. 1911, No. 259, p. 249, ney held not subjcct to the grand jurors' rule, 
Apr. 6, § 32; Wi". 1905, Murphy r. StatH, because he "is not bound by any such oath of 
124 Wis. 635, 102 N. W. 1087: 1905. Havcnor BCcrecy"; yet here, where he was allowed to 
v. State, 125 Wis. 444, 104 N. W. 116. impeach a witness, a juror would equa\1y have 

10 1844, State v. Fasset, 16 Conn. 457, 470 been allowed): 1874, Little v. Com., 25 Gratt. 
(disclosure by "others who were present and Va. 921, 931 (third person present). 
have not taken this oath," lIot permitted); 11 1922, Attorney-General r. Pel\etier, 240 
1895. Jenkins v. State, 35 Fla. 737, 18 So. 182 Ma8s. 264, 134 N. E. 406 (misconduct of a 
(State's attorney): 1836, McLellan r. Rich- district uttorney: ~and jurors admitted to 
ardson, 13 Me. 82. 86 (county attorney); testify to statements made to them in con-
1899. People 11. Thompson. 122 Mich. 411, ferenee by the defendant's assistant; quoted 
81 N. W. 344 (prosecuting attorney's stipu- aupra, ~ 2360). 
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already examined (allfe, §§ 2348-23513); and it will be sufficient here to note 
briefly, under the same heads, the effect of those principles' mutatis mutan
dis,' upon the grand jury's jural act of finding an indictment. 

(a) The motives, rea<!OTl8, and gro.zuuis upon which the indictment was based 
cannot be availed of to invalidate it (allte, § 2349). This much is generally 
conceded. t But suppose that there is a limitation of the grand jury's sources 
of investigation in the shape of a rule (ante, § 4) that they may receive only 
such /"irul8 of evidence as are receivable on a trial before a petit jury. Such a 
rule is a plain obstruction of justice, unsound in policy. But if it exists, it 
logically obliges the Court to permit the indictment to be invalidated b:.' the 
fact of the jury's reception of illegal eddence. In an ordinary trial, the rec
orr! of proce~dings, containing the exceptions, furnishes the mcans of estab
lishing the fact, and the fact, when established, may be used to invalidate the 
verclict. But in the grand jury's proceedings, if the rule is to be enforced at 
all, as it is for petit juries, the fact must be allowed to be shown by the grand 
jurors or others present. If, then, any community is willing to aecept so 
deleterious a rule of criminal procedure, its enforcement in the only feasible 
way must be permitted by showing the facts. 2 Upon the recognition of 
such a. rule the various jurisdictions are divided.3 

(b) Where the question is as to the iYSlleS covered by the indictment (as 
when a former conviction for the same offence is pleaded), it may be necessary 
to ascertain the precise charge made by the testimony before the grand jury, 
so as to define the charge covered by the indictment. This is permissible on 
the general principle (ante, § 2:351).4 

§ 2364. I A.la. 1902. Hall v. State. 1:34 Ala. 
90. :32 So. 750 (jurorg' testimony not acimi8-
sible to ~how that the gmnd jury wer<' brought 
to find a true bill only after several contrary 
voting8. followed by repeated urgings of tho 
prosecuting attorney and the judge); La. 
1906. State r. Hopkins. 115 La. 786. 40 So. 166 
(motion to qua8h the indietment; a grand 
juror's testimony. and the district attorney's. 
l\S to the attorney'8 ad"ice regarding tho 
jurors' action. excluded); .ltrl. 1895. Owens 
v. Owell8. Sl :-'Id. 518. :l2 Atl. 2·17 (inquiry of 
the foremall of a grand jury why a bill was 
dismi:iSed. not allowed); N. -'t. 1907. United 
State8r. Tallmadge. 14 N.:-'1. 29a. 91 Pac. 729; 
X. Y. 1847, People v. Hulhut. 4 Denio 133 
(illegal liquor-selling. on au indictment in five 
counts charging five offences; grand jurors 
not allowed to testify that only one offenco 
was testified to before them, mainly on tho 
theory that the inclictment .. like other records. 
imports absolute \'Prity." and cannot be dis
puted .. unless it be done upon motion" to 
quash or to strike out counts). 

In Pennsylvania an unwise rule as to the 
jury's methods of in\'cstigation has led natur
ally to a variation from the present principle: 
HIS9. Gam. I'. Green, 126 Pa. 531:'17 Atl. 878 
(graud juror's testimony admitted. on a motion 

for quashing the indictment. to show that the 
indictment was founded on testimon~' of wit
nesses and not on their own .. knowledge and 
observation," a procedure which under the local 
law was forbidden and constituted" a breach of 
privilege on the part of the grand jury"). 

: 1881. U. S. v. Farrington. 5 Fed. 34:J. 
Wallace. J. (for qunshiug an indictment. the, 
proceedings may be inquired into with refer
ence to the sufficiency or legality of the evi
dence; .. whenever it becomes essential to 
ascertain what has transpired before a grand 
jury. it lIlay be sl,own. no matter by whom; 
and the only limitation is that it may not bo 
shown how the indh;dual jurors voted or 
what they said during their investigations "). 

3 Sec the following typical cases: 1871, 
U. S. v. Brown, 1 Sawyer 531; 1904. U. S. v. 
Cobban. 127 Fed. 713. C. C.; 1905. Chadwick 
v. U. S .• 141 1?ed. 225. 234, C. C. A.; 1905. 
Taylor v. State. 49 Fin. 69, 38 So. 380 (col
lecting mnny cases); 1902. State v. Comer. 
157 Ind. 611. 62 N. E. 452; 1871. Stute v. 
Beebe. 17 Minn. 241; 1905. State 11. Faulkner. 
185 Mo. 673. 84 S. W. 967; 1907. P('ople v. 
Sexton. 187 N. Y. 495. RO N. E. a96; and the 
statutes citoo antc. § 4. 
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(c) Where the misconduct of the jurors, or the irregularity of their proceed
ing;::, constitutes b~' the law of criminal procedure a ground for invalidating 
the indictment, the fact may properly be proved by the testimony of a grand 
juror, on the general principle (ante, § 2352); & though a Court acknowledging 
the rule against a petit juror's impeaching his own misconduct should equally 
apply it here. ' 

(d) That less than the required number a:JoYenied to the verdict of a petit 
jur~' cannot be shown (ante, § 235,5). Does the same consequence follow for 
a grand jury's indictment? For the petit jurors, the reason is 'that their 
outward assent, express or implied, at the time of poIling, is the sole effective 
conduct constituting assent. This act of assent is in reality individual as 
well as joint, whether there is an individual poIling or not. But the grand 
jurors are not polled; nor do they indh'idually subseribe the indictment; nor 
is the tenor of each indictment brought home to them individually by public 
reading, as is that of a petit jury's verdict. There is, to be sure, some oppor
tunity of dissent, but hardly a practical one. Thf~re is no formal outward act 
of assent in the sense in which there clearly is for petit jurors. Virtually, 
then, the time of the act of !lss(!nt is carried back to the time of voting in the 
jur~' roolU. It is therefurc' consistent with principle to allow the absence of 
such assent by-the requisite number to be shown.6 Some Courts are found 
to maintain the opposite vie,,,, following the analogy of a petit jury's verdict.;-

So long as the present procedure is followed, the former view seems in
evitably sound. But the prQper course would be to poll the grand jurors upon 
each indictment after the manner of a petit jury, and thus to satisfy the re
quirements of principle, for it is undeniably poor policy to hold out any 
inducement (as the present rule does) to ferret alUong the grand jurors and 
ascertain the tenor of their votes, and to make necessary the quashing of an 
indictment which ought never to have been received in the beginning. 

offence of illegal liquor-selling. a grand juror's 
testimony to the parties und ('vidence h"forc 
them on the indictment was received, applying 
a statute). 

~ 1815, U. S. ~. Coolidge, 2 Gall. 364 (tl'sti
mony of court offieer~ that a witness Ix,forc 
the grand jury was nnt duly sworn. admitted) ; 
1858, Shattuf'k 1'. State. 11 Ind. 4n, 477 
(propriety of the indictment with reference to 
irregularities of proceeding before the grand 
jury; grand juror's t!.'stimony held admis
sible). 

Contra: 1909. People ~. Nall. 242 Ill. 284, 
89 N. E. 1012 (misconduct of State'>! attorney 
in th!' jury-room; testimony of foreman and 
of attorney. excluded). 

G The leading opinion. fully expounding the 
principle and policy. is found in Low's Case, 
4 Me. 439 (1827). To this add the following: 
188S. State ~. Cofi'!.'e, 56 Conn. 410. 16 At!. 
151 (suggested as .. one possible exception ") ; 

18'18. People r. Shattuck, G Abb. N. C. 33 (on a 
motion to ljunsh. the IIuIllber of ,"otes Illay be 
shown). 

• 1702. Colont'l Baynrd's Trial, 14 How. St. 
Tr. 478. New York (lwre the counsel for the 
dl'fendant makes a good argument); 1878. 
Sl,igener v. State. G:! Alu. 383, 3SG (neither 
jurors' testimon~·. nor that of others. admit
ted to show that less than twelve jurors 
assented to the bill; good opinion by Stone. 
J.); 1902, Hall r. State. 134 Alu. 90. 32 So. 
750 (like Spigencr t'. Stllte. supra); 1904. 
Na:!h ~. State, 73 Ark. :39!l. 84 S. W. 497 (here 
the Court misapplies the secrecy principle); 
1855, State 11. Raker. 20 ;\10. 339; 1867, 
State ~. Oxford, 30 Tex. 428 (that an indict
ment Wa:! not found by the requisite twelve 
can be shown only by the records of the court. 
and not by the testimony of the jurors; •• our 
Code IJUt follows the principles of the com
mon law"). 
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TOPIC B (continued): PRIVILEGED CO\DfUNICATIONS 

SUB-TOPIC V: STATE SECRETS AND OFFICIAL DOCUMEXTS 

CHAPTER I.XXXIII. 

§ 2367. Heveral Principles discriminated. 
§ 2368. (a) Tortious Non-Liability of 

the Executive. 
§ 2369. (b) Constitutional Exemption of 

the Executive from Judicial Process. 
§ 2370. (t) Testimonial Privilege of the 

Executive not to be a Witness. 
§ 2371. (d) Testimonial Privilege of the 

Executive and Subordinate Officers, not to 
Mtend Court. 

§ 2:~72. Samc: Amb:l.';Sadors, Consuls, 
Judges. ArbitTt\tors. 

§ 2:~73. (e) Irremovability of Oflicial 
Records. 

§ 2."'374. (J) Privilege for Commullica
tions by Information to Government. 

§ 2375. Sl>.me: ::;tllte Prosc.:utor (Dis
trict Attorney, etc.). 

§ 2376. SlUIlC: Judge; Juvenilc Court; 
Conciliator; Arbitrator. 

§ 23n. Same: Reports made by Citi
zens under Compulsion ot' Law (Taxes, 
Inventions, Industrial Accident!", Disea.~e, 
Illegitimflcy,~Death! ete.). 

§ 2:H8. (a) PriVIlege for Hecrets of State 
and Official Communications. 

§ 2379. Same: Who determines the 
Necessity for Secrecy. 

§ 23G7. Several rrinciples discrimjna.ted. The principle of Prh'ilege which 
protects from disclosurc, through the tcstimony of governmental officers, the 
secrets of Stat.e and communications madc to administrative officials, is in 
practice superficiall:.· related to certain other principles. not resting upon testi
monial privilcge in general or upon this kind of pridlegc in particular. In 
order to discriminate the precise scope of these different principles, it is neces
saQ' to consider them together here. Thc neccssity is the greater because 
some of them, being plainly valid, have in some courts been misused to give 
an unwarrantable scope to the present prh'ill'ges for State secrets and inform
ers' communications. By comparing their boundaries, the true and limited 
scope of the testimonial privileges can best be understood. 

There are, then, seven or eight distinct principles which in superficial 
features tend oftcn to be eounfounclcd: 

(a) There is a doctrine of the .~lIb.vtall(iL·e fall', that the chief Executivc and 
subordinate cxecuth'e officers are in somc respects exempt fram liability for 
torts of \'iolence and defamation. 

(b) There is a question of COllstitlltionallaw, whether the chief Executh'e is 
procedurally exempt from the legal process of the Judiciary for all~' purpose 
whatcver. 

(c) There is II. question of te.~timonial privilege at large, whether the Execu
tive is exempted from the ordinar:.' dllty to give testimony; this is usually 
united with the preceding question, :"et is distinct in theory. 

(d) There is a question of testimonial privilege of attendance in COllrt, 
whether executive and other officers arc exempted from the general duty to 
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attend, though still liable testimonially to give evidence by deposition while 
remaining at their offices. 

(e) There is a doctrine, analogous to the foregoing privilege, that official 
records arc irremovable and cannot be required to be taken, in the original, 
from their place of official custody to the court-room. 

The foregoing five (except the third) do not involve any evidential principle 
of prh'ilege for topics or communications. 

(f) There is a genuine communications-priv£iege, permitting secrec~' for 
communications b~' informers to official proseeutors, by parties or witnesses to 
a judge, and by citizens making compulsory reports to the State. 

(g) There is a genuine topical pridlege for facts constituting secrets of 
State, and this, by improper extension, has often been made to include 

(h) An anomalous comm?mications-privilege for communications between 
officials of the got'ernment. 

These various doctrines ma~' now be examined in the above order. 
§ 2368. (a) Tortious Non-Liability of the Executive. The chief Executive 

and subordinate executive officers have unquestionably some exemptions 
from liability for harm done in the course of their official acts. A sheriff, for 
example, is not liable for the death of a person hanged by him in pursuance 
to a lawful order of execution. 

In general, two classes of officials are distinguished in appl~'ing this principle. 
A subordinate or ministerial official, i. e. one who acts under the orders of a 
superior official, is absolutely exempted from liability if the harm done by 
him is done solely in the implicit obedienee of an order lawful upon its face; 
conversely, he is not exempt, if he varies from the order, though in good faith. 
A superior official, i. e. one who is given by the law a discretionary authority 
and exercises his judgment independently and without looking higher for 
orders, is exemptClI from liabilit~·, because the nature of his responsibility 
requires that he should exercise his judgment free from apprehension of the 
harassment of subsequent litigation. Some Courts exempt such an official 
only when he has acted in good faith; but sound polic~' requires an absolute 
exemption, not in order to protect the malicious official, but in order that the 
upright official ma~' be exempted from the burden of defending himself from 
a charge of malice. l In the following passage this doctrine is exemplified: 

1888, Chief Justice COOLEY, Torts, 2d ed., * 376: "If we take the case of legislative 
officers, their rightful exemption from liability is very plain. Let it be supposerl that an 
individual has a just claim against the State which the Legislature ought to allow, but 
neglects or refuses to allow. In such a case there may be a moral wrong, but there can 
be no legal ·wrong. The Legislature has full discretionary authority in all matters of legis
lation, and it is not consistent ~ith this that the members should be called to account at 
the suit of individuals for their acts and neglects, Discretionary power is, in its nature, 
independent; to make those who wield it liable to be called to account by !;ome other 

§ 2368. 1 Compare the following opin
ions: 1774, Mostyn tI. Fabrigas, Cowp. 161, 
175. L. C. J. Mansfield; 1841, Hill tI. Bigge, 
;j Moore P. C. 465, 4 St. Tr. N.8. 723, Lord 

Brougham; and the cases and articles quoted 
and cited in Wigmore's Select Cases on the Law 
of Torts (1912), II, 752-800. 

YOL.V. 11 161 
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authority is to take away discretion ami destroy independence .... If we take next the 
case of executive officers, the rule will be found to be the same. The governor of the 
State is ves~ed "ith a power to grant pardons and reprieves, to command the militia, to 
refuse his assent to laws, and to take the steps necessary for the proper enforcement of 
the laws; but neglect of none of thcse can make him responsible in damagcs to the party 
suffering therefrom. :\0 one has any legal right to be pardoned, or to have any particular 
law signed by the governor, or to have any definite step taken by the governor in the en
forcement of the laws. The Executive in these particulars exercises his discretion, and he 
is not responsible to the Courts for the manner in which his duties are perfoI'med. ~Iore
o,'er, he .:oull1 not be made responsible to private parties "ithout subordinating the exceu
tiYe dep!.rtment to the judicial department, and this would be inconsistent with the theory 
of republican institutions. Each department, within its provine~, is and must be inde
pendent. Taking next the ca.~e of the jurlicial department, the same rule still applies. 
For mern neglect in judicial duties no action can lie. A judge cannot be sued because of 
delaying his judgments, or because he fails to hring to his duties all the care, prudence, 
and diligence that he ought to bring, or because he decides on partial views and v.ithout 
sufficient information. His selection for his office implies that he is to be governed in it 
by his own judgment; and it is always te, be assumed that that judgment has been hon
,~stly exercised and applied .•.. For all duties the time, manner, and extent of the per
fornJance of which are lett to the "isdom, integrity, and judgment of the officer himself, 
it is conced~d that, as a general rule, the only liability of the officer is to the criminal law, 
in case he shall wrongfully and maliciously neglect to perform his duties, or shall perform 
them improperly, Duties of this nature are usually spoken of as duties in the exercise 
of discretionary and judicial powers, and it is deemed a conclusive answer to any private 
action for an injury resulting from neglect or unfaithful performance to say that where 
a matter is trusteel to the discretion or judgment. of an offieer, the very nature of the lIU

thority is inconsistent with responsibility in damages for the manner of its exercise, sint'e 
to hold the officer to such responsibility would he to conf('r a discretion and then make 
its exercise a "Tong." 

The foregoing principle of substanth-e law comes, at two points, into ap
parent contact with the ensuing prineiples here to be considered: 

In the first place, a chief Executive who has ordered a trcspa.,s for ex-
ample, a Governor who has ordered the military to fire upon a mob may 
appeal to the foregoing principle to exempt him from civil or criminal lia
bility. At the same time and in the same litigation the question may arise 
whether he is constitutionally subject to judicial process compelling him to 
appear (po.9f, § 2:369), and whether he is privileged from testifying at all 
(post, § 2:370), and, if not, whether he is privileged from attendance at court 
(pO,9t, § 2371). All of these questions are independent of each other; ~'et 
they have sometimes been confused. 

In the second place, an officer who has in an official report made a libel/nus 
statement may appeal to the principle of substanth'e law to privilege him 
from liability. If he is thus legally exempt and pleads his exemption, no 
question of testimonial privilege arises. Yet some Courts have preferred to 
attain the same end, not b~' recognizing a plea of substantive law, but by de
claring It privilege of testimonial secrecy (post, § 2:178), thus defeating the 
action indirectly by suppressing the means of proof. Yet the testimonial and 
the tortious privileges should be strictly discriminated. 
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§ 2369. (b) Constitutiona.l Exemption of the Executive from Judicia.! Process. 
Whether the apportionment of functions between Executive and Judiciary, in 
coordinate indepcndep.t supremacy, signifies that the Executive can never be 
corporally subjected to the compulsory process of thz Judiciary, is an inter
esting question, but solely one of constitutional law. The distinction between 
thi::; question and the foregoing one (of exemption from tortious liability) is 
obscured whcn it is sought (for example) to sue the Governor of a State for a 
trespass done by the military under his order and at the same time to sum
mon or to enjoin him by subpCl'na or to arrest him upon execution-process. 
But in a suit against him after expiration of his :Ance. his supposed exemption 
from jndicial process has clearly disappeared, and yet a proper plea claiming 
exoneration from tortious liability for executive acts would present that 
question nakedly and plainly, and would still defeat the action. 

,\Vhether, then, he has during office, as Executive, a constitutional ·i/ll
munity from compulsory proce,~8, after the analogy of the sovereign of a 
monarchy, is a large question independent of all others. Chief Justice 
Marshall, in Aaron Burr's trial,! raising the que.,tion in connection with the 
process of subprena, noted that" a difference of opinion may exist with respect 
to the power to compel the same obedience to the process as if it had been 
directed to a private citizen," but did not attempt to force the issue. Since 
his time, the theory has reeeh'ed some attention, with differing judicial 
views, in determining the judicial power to enforc€:: b~' mandamus the per
formance of ministerial duties by the Executive.2 In the following passage 
the prineiple has been eom'incingly expounded, in its applieation to testi
monial process: 

18i7, AGNEW, C .. J., in Hartranft's Appeal, 85 Pa. 433, 45;): "The first point to he 
noticed is the argument that he is exempt f!'Om a subprena becaw;e he is a coordinate 
branch of the State government. \\That ia coiirliinatioll ur equality of rank, under the 
Constitution? It is nut the absolute independence of each. If it were, the end would be 
disorder, conflict, and finally disorganization. It is not absolute superiority each O\'('r 
the others, for then they would not coexist in unity, as essential parts of the same COlll

mon whole. • . . From the very nature of coordination in one and the same government, 
and the distribution to each branch of its appropriate functions, each is necessarily SII

preme in its own department, for neither can frrely exercise its proper functions if it can 
be obstructed by the other. For example, the Judiciary cannot control or interfere with the 
discretion of the Gorenwr in the [xerc~yc of an exeCl/tire function. And for the same reason 
the legislative and executive branches cannot control the appropriate function>; of the 
judicial. If the Legislative or Exccutive can oppose or obstnlct the exercise of an ap
propriate judicial power the purpose of separation is defeated; a practical union takes 
place in them, and the surrender by the Judiciary is effected. One of the appropriate and 
exclusive functions of the JUdiciary is the detection, trial, and punishment of offenders 
against the law. On the true principles of constitutional coordination, therefore, the 
Governor cannot obstruct this fU.lction, and must yield obedience to the judicial branch in 

§ 2369. I Quoted post, § 2371. Note that a foreign ambassador. as his SOy
% The following authorities exhibit theargu- ereign's personBI representative, and. by treaty 

ments: 1878, People 1'. Governor, 29 Mich. 320; sometimes, a consul also. is exempt from 
1888. Martin 11. Ingham, 38 Kan. 641, 17 Pac. process: pilst, § 2372. 
162; Merrill on Mandamus, ed. 1892. §§ 92-96. 
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this respect as the appropriate and superior repository of the power conferred by the people 
themselves .... The appropriate fundion of the Judiciary being the detection, trial, and 
punishment of offenders, and the inquiry for this purpose by witnesses being the consti
tutional and legal mode of procedure, it is equally clear that the Governor, just r...s any 
other citizen, being subordivate to the judicial powe: i7t this resjlc(;, must yield his obe
dience to the process necessary for the exercise of this judicial function. Good government 
and the welfare of the Jleople demand this." 

§ 2370. (c) Testimonial Privilege of the EJ:ecutive not to be a Witness. 
The public (in the words of Lord Hardwicke) has a right to every man's 
evidence.1 Is there any reason why this right should suffer an exception 
whe~l the desired knowledge is in the possession of a person occupying at the 
moment the office of chief Executive of a State? There is no reason at all. 
His temporary duties as an official cannot override his permanent and funda
mental duty as a citizen and as a debtor to justice. rrhe~ general principle 
(ante, § 2192) of testimonial duty to disclose knowledge needed in judicial 
investigations is of universal force. It docs not suffer an exemption which 
would be irrespective of the nature of the person's knowledge and would rest 
wholly on the nature of the person's occupation. This duty, and its equal ap
plication to the Executive and subordinate officers, has perhaps never been 
doubted. But it tends to become confused with three other distinct principles. 

In the first place, the amenability of the Executive to compulsory process 
(just exareined) is a different question. It may be held that the person is 
thus exempt, and ~'et that the duty exists. That the enforcement of it is 
constitutionall~{ impossible is still consistent with its existence. Indeed, the 
specific or direct enforcement of it is nc,·er possible, for if a subprenaed wit
ness be willing to lie in jail perpetually for (;ontempt, no judicial power can 
actually effect any testimonial utterance. Neither the corporal nor the COIl

stitutional impossibility of enforcing the performance of the duty prevents 
us from rec')gnizing and declaring its existence. Such, in effect, was the 
attitude of Chief Justice :\Iarshall and Chancellor Zabriskie in their dealings 
with this problem. Such is presumably the attitude of the Department of 
State In its definition of a consul's duty, under a treaty expressly exempting 
consuls from compulsory process but not exempting them from testimonial 
duties (post, § 2372). 

In the second place, this testimonial duty to disclose one's knowledge may 
coexist with exemption from attendance in court as a witness, the duty to 
testify (ante, § 2192) and the duty to attend for the purpose of testifying 
(ante, § 22(4) being plainly separable. The official's exemption from at
tendance is later examined (post, § 2371). 

In the third place, this general testimonial duty of disclosure is compatible 
with definite exceptions to it for certain official topics, upon which secrecy 
may be preserved. The scope of this exception, by way of testimonial priv
ilege, is elsewhere examined (post, §§ 2~78-2379) . 

• 

§ 1370. I Cited ante, § 2192. 
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Let it be understood, then, that there is no exemption, for officials as such, 
or for the Executive as such, from the universal testimonial dut~· to gIve 
evidence in judicial investigations. The exemptions tbat exist are defined by 
other principles. 

§ 2371. (d) Testimonial Privilege of tee Executive and Subordinate Officers, 
not to attend Court. That an exemption from attendance in court ma~' 
be sometimes properly recognized has already been noticed in its general 
principle (ante, § 2204). This exemption is conceded sometimes on the 
ground of illness, sometimes on the gronna of the excessive incom'enience of 
travelling a long distance (ante, §§ 2205-220i). Whene"er it applies, the 
testimonial duty at large i. e. to disclose one's evidential knowledge
nevertheless continues, and may be exacted and performed by the taking of a 
deposition, which is then admissible on the ground of necessity (allie, §§ 1401-
1418), instead of oral testimony. 

The question now is whether the requirements of official business, de
manding continual presence at the seat of office, bring within this principle 
the chief Executive or subordinate executive officers. That the principle 
does apply to exempt them, within certain limits, cannot be doubted. Such 
an exemption was at common law in England conceded to the monarch, 
though to no other person; 1 and the dignity of the position seems here to 
have been a sufficient reason (apart from the m.)narch's immunity from com
pulsory process). In the enited States the exemption must be placed upon 
groui!ds of public convenience, a more inclusive consideration. In Chief 
Justice :Marshall's notable exposition of the principle, it will be observed that 
his concession of this mere exemption from attendance does not involve any 
concession of an exemption from the Executive's general testimonial duty to 
furnish evidence or of a judicial inability to enforce the performance of that 
duty: 

1807, Aaron Burr's Tr.al, Robertson's Rep., I, 121, 127 fL, 136, 181, 255; on motion for 
a 'subprena duces tecum' to the President of the United States to attend and bring certain 
correspondence ,,;th General Wilkinson, material to aid the defence, the counsel for the 
prosecution did not deny that the President was "as ameuable to that process as any other 
citizen," but claimed that "if his public functions disable him from obeying the process, 

§ 2371. I 1613. Countess of Shrewsbury'S is no means of compelling her attendanrc ") ; 
Case. 12 Co. Rep. 94 (before a Council includ- 1861, Willes, J., in Ex parte Fernandez. 10 
inp; the Chancellor, Chief Justices, and Chief C. B. N. 8. 3, 39 (" Every person in the king
Baron; the Countess being required to dom, except the sovereign." is bound to gi\'e 
declare her knowledge concerning Lady evidence). In L. C. J. Carnp~lI"s Lives of 
Arabella Stuart's escape, declined, for one the ChancelIors. III, 215, 4th cd .• the learned 
reason. on the ground oi her "privilege of author sets forth the authorities. 
lIobility. 8e., to answer only when she wus Compare also the cases cited ante, § 1674 
called judiciaUy before her peers"; the (certificate of the King). 
Council denied that nobility had" such privi- In Lady Daburgaveny's Case, cited 6 Co. 
lege us is alledged," and the liability of a peer Rep. 53 a, it would seem that the:e had been 
to be examinea in Chancery. common-law a ruling that peers were not subject to ex
Courts, and the Star-Chamber, was pointed ami nation upon oath. at least a.~ parties in 
out); 1854. Parke. B., in Attorney-General P. wager of law. Distinguish also the question 
Radloff. 10 Exch. 84, 94 (" It is clear that the whether a peer was obliged to take an oath 
Sovereign cannot be a witness, because there or could merely affirm (ante. § 1825). 
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that woulcl be a satisfactory excuse' pro hac vice,''' and that the papers here asked for Were 
State secrets and irrelevant. In granting the motion, and holding the papers relevant 
and not State secrets. the general principle of the President's amenability to process' ad 
testificandulll' was thus expounded by :\IAWHlALI" C. J.: "The exceptions [to the accused's 
right to proce5s] furnished by the law of e\·idence. \\;th one reservation, so far as they 
are personal. are of those [persons] only whose testimony could not be received. The 
single reservation alluded to is the C!l1se of the King. Although hc may, perhaps, give 
testimony, it is said to be incompatible "dth his dignity to appear under the process of 
the Court. or the many points of different'e which cxist between the First Magistrate in 
England and the First :'.Iahistrate in the United Statcs, in respect to the personal dignity 
conferred on them b~' the constitutions of their rt'Spcetivc nations, the Court \,;11 only 
mention two. (I) It is a principle of the English Constitution that the King can do no 
wrong. that no blame can he imputed to him. that hc cannot be nmnt'C! in debate. By 
the Constitution of the United Statt'S, the President, as well as evcry other officcr of the 
govcrnment, may he impeached, and lIlay he removed from officc on high crimes and 
misdemeanors. (2) By the Constitution of Great Britain thc crown is heredi.tary, and 
thc monar('h ean never be a subjeet. By that of the United States, the President is elected 
from the lIIass of the pcoplc. atlll, on the expiration of the time for which he is elected, 
returns to the mass of the pcople again. How cssentiall~' tllis difference of circum
stances must vary He poli(!y d the laws of the two countrics, in reference to the per
sonal dignity of the f;xeclltive ehief. will be pereeived hy e\'ery one. In this respect, the 
First :\Iagistratc of ,he Union may more properl~' he likenccl to the first magistrate of a 
State. at any rate, um!cr the fonncr Confclleration; and it is not known ever to have 
been doubtccl hut that the ('hief magistrate of a Statc might be served \\;th a 'subprena ad 
testificandum.' If in any court of the Cnited =,tates it has ever heen decided that a suh
prena cl1nnot issue to the President. that dcc'ision is unknown to this Court. If upon any 
principlc thc President could hc construc'! to stand exempt from the genera! provisions 
of thc Constitution. it woulcl be hecall~e his duties as ehief magistrate demand his whole 
tilll(' for national ohJects. Uut it is apparent that this clemanc! is not unremitting; ancl. 
if it shoul,! exist at the time when his attendan!'C on a court is required, it woulll he sworn 
nn the return of the suhprena. alHl woulcl rathcr eonstitute a reason for not obe);ng the 
prot"Css of the Conrt than a reason against its heing issucd. In point of fact, it cannot 

'be doubtel! that the pcople of England have thc salllc intcrest in the service of the exe
('utive govcl'Illllent that is. of the cahinet eouncil that the Alllerican people have 
in the servic'e of the Executive of the Unit('d States, and that their duties are us arduous 
ancl :L~ unrcmitting'; yct it has never been alleged that a subprena might not be directed 
to them. It cannot he dcniell that to issue a suhprena to a person filling the exalted sta
tion (,f til(' Chid :\Iagistrate is a duty which would be dispensed ,,;th more cheeriully 
than it woule! be perfonnec!; hilt. if it Ix' a dut~·, the Court can have no choice in the 
ea"e. If then, as is atlmitt('l! h~' the counsel for the Udted States, a subp<I!na may isslle 
to t\:e President. the aC'cusel! is entitletl to it or course; and. whatever different'C may exist • 
with respect to the power to compel the same ohcclicnee to the process as ii it had been 
c1irl'C~ted to a private citizen, there exists no <li/ferencc with resped to the right to obtain 
it. The guard fumished to this high officer to protect him from being harassed by vexa
tious ancl unne('essary subprenas is to he looked ior in the conduct of a Court after those 
subptEnas have issued, not in any circulllstance which is to prt'Cf.-<ie their being issued." 

To this subpuma. Prcsident JEFFEIISO:-: responded, without attendance, by a letter to 
the prosecuting counsel, in which hl: o/fered to be examincd at Washington by deposition, 
but explained his non-attendance at Court as follows: .. As to our persollu! attcndance at 
Hiehmond, I am pcrsuaded the Court is sensible that paramount ciutics to thc nation at 
i'i~;.:e control the oh!igation of compliant"C with its sUTlunons in this ease; as it would, 
,llOulct we rce('iw a similar one to attend the trials of B1ennerhasset allll othcrs !("IH!On
sl'irat()r~] in :\lissbsippi Tcrritm-~.·. those in"titutcd at St. Louis and other places on the 
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western waters, or at any place other than the seat of government. To comply \\;th such 
calls would leave the nation without an executive branch, whose agenc'Y ne\'erthele~s is 
understood to be so constantly necessary that it is the sole branch which the Constitution 
requires to be always in function. It ('ould not, then, intend that it should be withdrawn 
from its station by any coordinate authority." 

1871, ZABRISKIE, C., in Thompson v. R. Co., 22 N. J. Eq. 111, 113: "The subpama was 
directed to the Governor by his individual name, and not as Governor. Every person, 
whatever his office or dignity, is bound to appear and testify in courts of law when re~ 
quired to do so by proper proCt.>Ss, unles;, Ill' has Ii lawful excuse. The official engage~ 
ments and duties of the higher officers of the government may be, and in many cases 
are, a sufficient excuse. The dignity of the office, 0 .. the mere fact of official position, ~s 
not of itself an excuse, and whether the official engagements are sufficil'nt must be deter
mined from the circumstnnces of each casco ... There is no reason why the Governor 
should not be called upon to testify IL'j to the time when the engrossed bill was delivered 
to him .... But I will make no order on him for that purpose .... Such order ought 
not to be made against the Executive of the State, bC!'ause it might bring the Executive 
ill conflict with the Judiciary. If the Executive thinks he ought to testify, in compliance 
\\;th the opinion of the Court, he will do it without an order; if he thinks it to be his 
official duty, in protecting the right and dignity of his office, !Ie \\;11 not comply. even if 
directed by 8n order; and in his CIL'lC. the Court would hardly entertain prOCCC(lings to 
compel him by adjudging him in contempt. . . . If the Governor, without sufficient or 
lawful reasons, refuses to appear and testify, he is, like all other citizens, liable to respond 
ill damages to any party injured by his refusal." 

That this exemption from attendance exists for the chief Executive of a 
State cannot be doubted. Perllups also it exists for members of Congress dur~ 
ing sessions. Whether it exists for subordinate executive officiais must be 
doubted.2 

By statute, in a few jurisdictions, specific officials have been exempted, 

'In the fol1o\\;nlt rulings, the distinctions 
of §§ :?J6S, 2:~13\l. 2:3iO. and 2371, anle, are not 
alwaYB obser\'{.-<i: 

Eno/and: 1900, R. v. Baines, 1 K. D. 258 
(the Prime Minister and the Home Secretary 
were bubpmnaed to testify as to a breach of 
the peace committed by woman suffragists at 
a public meeting; on a motion to set aside 
the subpo?Das. the applicants al1"ged that their 
"attendance at the as.~izcs would in\,oh'e a 
serious intcrruption of Ilny public duties a.q a 
minister of the Crown"; hc.ld. that .. it must 
not be supposed that the position which the 
applicants occupy affords them allY privilege; 
they stand in the same position as any other 
of His Maj{o.ty·s b'U bj<'cts ") ; 
Ca7lada: 1914, R. v. Allerton. 17 D. J,. R. 294, 
B. C. (magistrate held justified in refusing a 
6ubpmnl\ to summon the Attorney-General, 
under Cr. C. § 1371, providing that the magis
trate may summon if it appears that ,. any 
l>t'rson is likely to gi"e nmterial e\;dence"; 
privilege repUdiated, follo";ng R. v. Baines. 
8upra) ; 
U,litcd Stale.: Fed. 1800. U. S. r. Cooper. 
Whart. St. Tr. 659, 10 Amer. St. Tr. 774. 783 
(seditious libel on President Adf\ms: the 

accused desir·J to subpmna the President. 
but Justice Chase "refused to permit the sub
prell" to issue to the Presidcnt of the United 
SttLtel!. l<l\~'ing that it was an improper und 
indecent uct"; the accused also desired to 
compel the attendance of severnl members 
of the Congres.~, then in session. and "asked 
the Court to address a letter to the Spellkcr 
of the HoullC. requesting him to have the pro
cess served; Judge Peters thought this the 
proper course; Judge Chase ordered process 
to issue without ~'Uch letter. saying that if it 
was necessary to compel tbe attendance of 
the members. th .. c:~,(! would be continued 
until the 1'!:i<Slon was over"; Ultimately IlCV

eral members appeared voluntarily to testify) ; 
Il>o:J. ;\farbury v. Madison. 1 Cr. 131. 142. 
14-1 (clerks of the department of State. and 
the Attorney-Generul. held liable to attend on 
a subpama); 1806. Smith's and Ogden's Triul. 
Lloyd's Rep. 2, 1, 13, 89 (a subprena having 
issued for James Madison and two other heads 
of Federal departments. who responded thut 
the President hud signified to tlwm that their 
"offiei:d duties cannot at this juncture he dis· 
penlled with." the Court of two judges divided. 
.... ;thout reasons given, as to issuing an attach-
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-, presumably those whose official duties are most likely to be seriously 
interfered with by frequent calls for attendance to give evidence; 3 but the 
policy of such statutes is a poor one; and in these da~'s of rapid transit and 
of ready communication the measure is anachronistic . 

• 
That the Court should determine whether a proper excuse exists in each 

case seems the sounder rule, for the reasons elsewhere noted (post, § 23i6), 
though they do not appl~' as strongly to this exemption; and Chief Justice 
:\Iarshall apparently reserves this power. But no decisive judicial opinion 
has here been expressed.4 For any officer other than the chief Executive, it 
seems hard to believe that a Court would abdicate its normal authority to 
determine all questions of privilege. 

§ 23i2. Same: Ambassadors, Consuls, Judges. Arbitrators. (1) An am· 
ba.~8ador, being the personal representative of the foreign sovereign, is con· 
ccdedl~' immune from compuh;ory process. This immunity rests also on a 
sound public policy, and is therefore by common custom of international law 
extended to ministers and (to some indefinite extent) to the persons of their 

ment); 1807. nurr'H Trial, Robertson's Rep. 
r, 121 (:'Iar~hall, C .. 1., <Iuoted 8upra); N. J. 
IS71, Thompson I'. It. Co., 22 N. J. Eq. 
III (a Governor is liahle to attend; but no 
proc('ss of rornpul~ion will issue; quoted 
3U]1Ta) ; Pa. H!l5, Gray u. Pentland, 2 S. &: R. 
23, 28, 32 (whether a Governor i!l compellable 
on BubpU!na d. t. to attend and produce a paper 
in his official (. ,tody, not decided); 1877, 
Hartranft's Appeal, 85 Pa. 433 (grand jury's 
su bprena to the Governor and other officers, 
to attend and testify as to a riot; on a written 
answer alleging that public duties elsewhere 
prevented their attendance, an attachment 
was refused, partly on the ground that the 
Governor could not he !lummom·d, partly on 
the principle of Thompson v. R. Co., 8upra; 
the opinion i~ confu8ed ; Agnew. C. J.. and 
Sterrett, J., dias.). 

a CANADA: B. C. Re\", St. 1911, c. 127, 
§ 113 (no land regi!ltrar need attend as a wit
ncss, but may be examined on corr.miS!lion); 
Man. Re\". St. 1913, c. Iii, § 21 (a district 
r~giBtrar of Irmn titles need not attend as wit
ness without the town, except after certain 
notice); Sask. R. S. 1920, c. 67. § 184 (like 
Man. R. S. c. 171. § 21). 

UNITED STATES: Ark. Dig. 1919, i 4206. 
(quoted aTlte, § 1411): Ida. Compo St. 1919 
§ 8006 (attendailce "cannot be enforced" of 
a "State or county officer or judge" at a trial 
in other than the count.y of rcsidence); I Tid. 
Burns' Ann. St. 191·1, § 439 (a State or county 
offi~cr, judge, Ill'Ucti8ing physician, or attorney
nt-law, cannot he compelled to attend); KU. 
Stat~. 1915, § 21i a, par. 17 (commissioners. 
officers, and servants, of State charitable 
institutions may testify at trials without the 
county by deposition, without attendance): 
B li54. 556 (various kind8 of callings and 

offices; personal attendance to testify not 
required, unless Court so orders; quoted 
ante, § 1411); Tenn. Shannon's Code 1916. 
§§ 5624, ,'j6;lS (privileged not to attend Court 
arc the following: an officer of U. S., an officer 
of this State or of a county. a clerk of another 
Court of record, a member of General Assem
bly in se!lSiOI1 or clerk or officer thereof, a 
practising physician or attorney, a jailer or 
prison-keeper of another county); Va. Code 
1919, § 2618 (no officer or employee of the 
treasurer. auditor, or second auditor is com
pellable to leave his office to testify as to the 
genuineneSll of coupon tendered in payment 
of State dU~!I); Wash. R. &: B. Code 1909, 
§ 5947 (n superintendent of a State insane 
hospital is not required to attfJnd as witness 
in a chi, suit; nor ill a criminal case, unless 
the judge of the court of trial shall require his 
attendance" upon being !ll\tisfied of the mater
iality of his testimony"); Wi.!. Stats. 1919, 
§ 51.16 (a superintendent of a State insane 
hospital is not compellable to attend, except 
on certain specified conditions). 

Add iliso the statutes exempting custodians 
of ujJicial records, post, § 2373. Compare the gen
eral viatorial priviicoc not to atteTld, anle, § 2206. 

• The possibilities of abuse that lie in con
ceding to the officer himself the determination 
of the necessity are suggested in the following 
pa!lSage from the opinion of Agnew, C. J., in 
Hartranft's Appeal, cited supra, n. 2 (Ioc. cit. 
p. 457); .. The argument 'ab inconveniente' 
that it is necessary the Governor should always 
be at the scat of gov('rnment, is preposterous, 
in "iew of frequent \'isits elsewhere, of busi
ne!ls. courte!lY, and pleasure. The absence of 
the Governor in the RockY Mountains, on tho 
way to California, at the time of these riot~, 
is an apposite example. ': 
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official households. As a practical t'onsequenc:e, such officers are also exempt 
from attendance in court as witnesses. l 

(2) A consul, not being a diplomatic officer, doc:> not by common custom 
of international law possess this immunity from compulsory process. But 
by treaty it has in many instances been expressly conceded.!! Distinguish, 
however, first, this exemption from process or attendance and the dut~· to fur
nish evidence; for the two may properly coexist, and are recognized as \!o
existent for consuls abroad in the instructions of the Department of State; 3 

§ 2372. 1 Eng. 1663, Earl of Clnrendon's gives him the French treaty-privileges. is 
Trial. 6 How. St. Tr. 291, 340 (the House exempted from process as Ii witness. except 
discussing the sources of certnin information, when required by an nccused in Ii criminal 
it was objected, "possibly e. foreign ambassa- casl'; per :\larcy. Secretary); 1862, Hano-
dor. and no onth can be given him "); U. S. verian Consul's Case. Wharton, SUpra, I, 776 
1856, Dubois' Case. Wharton, Digest of Inter- (a trading consul of Hanover held not exempt; 
national Lnw, I, 668, Lav.Tence's "'heaton's per Seward, Secretary; no reason stated); 
International Lnw, 393, Dnna's Whenton, 1867, Janssen's Case. Wharton, supra. I, 777, 
§ 226, note 129 (the Xetherlands minister held Sen. Ex. Doc. I, spec. sess. 1867 (consul's 
exempt from &ummons; sec Sen. Exec. Doc. exequatur may IY.) revoked for failure to obey 
21, 34th Congo 3d Sess.); 1881, Guiteau's summons. when he is not privileged by treaty); 
Trial, I, 136 (Sr. Camacho, the Vene:l:uelan 1891, U. S. v. Trumbull. ,18 Fed. 94 (the Chilian 
minister, testified to what he saw of the mur- ,ice-consul. under the existing treaty with 
der; and the District Attorney announced Chili, whieh by the most-fa .... ored-nation clause 
that. although the minister was "entitled under secured the immunity for consuls under the 
the law governing diplomatic relations to be treaty of 1853 with France. held exempt from 
relieved from seniee by subpama or sworn as a compuliiory prOCC8S as v.itness on behalf of the 
witness il) any case," yet his Government had prosecution; the constitutional guarantee in-
"instructed him to waive his rights"). ,"oked in Dillon's case not being applicable; 

For the admissibility, under the Hearsay he:e the t~stimony was asked against persons 
rule, of an ambassador's depolfition, see ante, charged with violating the neutrality Jaws by 
§§ 1383, 1407. aiding the insurrectionary party which by the 

2 ISM, Re Dillon, 7 Sawyer 561 (the consul time of the trial had become the lawful Govern-
of France was summoned hy subprena d. t. in ment represented by the witness); 1894, Ma-
favor of a defendant in a criminal case; the son's Case, U. S. For. ReI. 1899. p. 304 (U. S. 
treaty of 1853 v.ith France, art. 2, prO\ided for consul in Germany summoned; held. not pri,;-
immunity of consuls from appearance in court leged, unless by the most-favored-nation clause 
as v.itnesses; held, that the constitutional of Treaty 1871. art. V. the U. S. obtains the bene-
provision entitling an accused to compulsory fit of other treaties by Germany); 1899, Guen-
process did not override the treaty provision, ther's Case, U. S. For. ReI. 1899,302 (similar) ; 
the Constitution having given merely the same 1899. Clancy's Case. U. S. For. ReI. 1899. 566, 
ril/:ht to process which had before existed for 583 (similar; :-1icarngua treaty of 1867, art X. 
the prosecution only, and therefore having applied; but" information which carne to him 
given it subject to the established exemption in his official capacity" is prhilegcd); 1899, 
for foreign ambassadors; and the subsequent Baiz v. Malo. 27 ~. Y. MiseI'll. 685 (under 
addition of consuls to the exempt class, by treaties \\;th Columbia giving most-favored-
treaty, was no new exemption but merely an nation pri"i1eges, the French treatY-provision 
enlargement of the cl!1ll8 already exempt: v.ith the United States applies and exempts 
official documents in a consular office were consuls from attendance) : 1900. Bruni's Case. 
held pri\ileged. here under express provision U. S. For. Rei. 1900, p. 705 ("a consul engaged 
of the treaty of 1853 with France; the party in business lin Guatemala] is amenable to sum-
summoning must show that the desired docu- mons. etc., only for causps apart from his offi-
mcnt is not an official one); 1854, Dillon's cial functions; he cannot be summoned to 
Case, Wharton's Digest of International Law, give e\idellCe of any matter of his consular 
I. 665 (Mr. Marcy, Secretary of State, opposed business. nor to produce to the court any part 
the pri\ilege in the preceding case, on the of the consular archives "). 
ground that the constitutional right was sub- For a full account of American practice on 
ject to such exemptions only as existed spe- this subject, see the following work: 1922. 
cifieally at the Constitution's adoption, and Charles Cheney Hyde, International La~·. 
the treaty exemption~ of consuls were thuB chiefly as interpreted and applied by the 
not included) ; 1855. Portuguese Consul's Case, United States. I, § 436 (diplomatic officers). 
Wharton. tupra, I, 775 (a Portuguese consul, f 476 (consuls). 
68!!uming that the most-favoreo-uation clause. .• 3 Sec the cascs -infra. note 4 . 

• 
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secondly, a genuine privilege of secrecy (e\'cn wherc no exemption from 
attendance exists by treaty) for the ojJiJJial archives of the consulate 4 and the 
official facts known to the consulj5 for the privilege for secrets of State (po.~t, 
§ 23i8) may well be deemed to apply (in the absence of any rule obtaining 
in the International Court of Justice) to all matters of international concern. 

(3) A judge of a superior court seems to have been regarded as exempt 
from attendance at common law.6 But the exemption cannot he put upon 
any broader ground, so as to negative either the general duty to furnish 
evidence (ante, §§ 2192, 2370) or the amenability to compulsory process 
(ante, § 2371). Whether, on grounds other than privilege, a judge should be 
prohibited (not merely exempted) from testifying in the very cause over which 
he is presiding, is a distinct question, elsewhere examined (ante, § 1909). 
Whether a judge is privileged not to disclose communications reeeh'ed in con
fidence, from an informer or a party confessing, is considered post, § 23i6. 

, 1894, Mason's Case, U. S. For. Rei. 1899, chairman" having cxpresscd a 0. ' ~: , ,",' . ~ be 
p, 304 (charges of undcr-valuation filcd in U. S. examincd as 11 witness"; Patte.vu,,' ," 1" is 
consul's office in Germany; treaty provision of a new point, but I should advise thr ,. ::\','1 j",ry 
1b71. art. V, that consular arrhivcs shall be not to examine him. Hc is the 1"" ,1 ; !I'~ .,: a 
inviolable, applied); 1899, Guenther's Case, Court of rccord, and it would be . ~ ",n- ..... to 
U. S. For, !leI. 1899, p. 302 (similar); 1899, allow such an examination, as th, .' ,,':6 of 
Clancy's Case, ib. p. 566, 583 (similar; U. S. England might be called upon to A\at~ what 
~onsul in Nicaragua; consular archives held occurred before them in court"; "n 'amicus 
inviolable. irrespective of treaties; but "Pcr- curiro' ha\;ng rcferred to a contrary instance. 
sonal books and papers of the conl>"UI" are not Pattl'son, J .• replied: .. I think it is wrong, and 
privileged); 1900, Bruni's Case, U. S. For. !lei. that it ought not to he done); 1858. R. 1>, 

1900, p. 705 (quoted 8upra); 1903. Kesslcr v. Harvcy, 8 COlt Cr. 99, 103 (Ryles, J., said that 
Best, C. C .• 121 Fed. 439 (documents bCing he should rcfuse to appear if subpccnaed to 
.. part of the archives ofthc German consUlate," produce his notes of testimony, but that thc 
privileged; no authority cited). rule did not apply to inferi,,!" magistrates); 

6 Clancy's Case, Bruni's Case, supra. 1880, Anon., 24 Sol. J. 398 (master of the Su, 
e ETl(Jland: 1620, Dcclaration of Grievances, preme Court, summoned to prove testimony 

Cobbett's ParI. Hist. I, 1206 (the Lords having before him on a charge of )"" ;·.1ry; objection 
sent for scveral members of thc ComnlOns to waivcd). 
testify in the invcstigation into abuses of rOYal U7Iited State.'!: 1916, HaL~'", '"Vyatt, 78~. H. 
patents, it was objected in the Commons that 214, 98 Alt. 379 (said 'obLer' that a judge 
the members wcre virtually judges upon griev_ of probatc has a pcrsol)~,' prh;lege III ~ to tes-
ances. and thcrefore not liable to be sworn; Sir tify to a statemcnt mad,'~fore him in ·court by 
E. Coke arguing that "the judgcs of the Com_ a party, but that the qtatement it "elf is not 
mon Pleas, or of any court, are never sworn as privileged as to the /J"'\,., '"ot being confiden-
witnesses in any case, albeit they know of S0lne- tial); 1917, ,Vhite ':.1 "'H", \in Freezer Co. v. 
thing concerning it and can testify in it; but Murphy. 78 N. H. 31>':. l ' .'.t!. 357 (injunction 
if their knowledge be asked, they answer it against picketing; detepn; mt M. leprcS€ ,;ting 
without an oath; that no judge of the Star Cham- strikers, made statements iJefort) the ::.tate 
bcr can be servcd with a subprena 'ad testifican- labor commissioner; the statements held not 
dum' in that court"; but finally the members prhileged, and the labor commissioner there-
voluntcercd thcir oaths out of courtesy); 1692, forc held competent to testify to thcm; held, 
Knowles' Trial, 12 How. St. Tr. 1179 fT. (Holt, further, that the commissioner did not occupy 
C. J" and Eyre, J .• having quashed an indiet- a judicial statuB, and therefore had no privilege 
ment against a person claiming to be a Peer, as a judge to decline to testi:y, though he did 
were summoncd before the House of Lords to not claim such a privilege) ; T;::t. Rev. C. Cr. P. 
explain thcir reasons, the proceeding being by 1911. § 799 ("When it is ploposed to offer 
express vote not regarded as charging them, the testimony of n judge in a cause pending 
but only for information; they declined to before him, he is not required to testify if he 
make any cxplanation at that place, u.~ being declares that there is no fact \lithin his knowl
privileged); 1838, R. 1>. Gazard, 8 C. & P. 595 edge important in the cause "). 
(perjury; the grand jury inquired whether The admissibility of a jUt/Jr' ~ MIP..4, undl't 
they "ought to examinc" the chairman of the the Hearsay rule, is still u·,'v1.h:el quettiara: 
quarter sessions to prove the testimony. the ante, ~ 1666. 
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(4) It was at one time thought that an arbitrator had some such privilege 
of not testifying.7 But this notion was entirely unfounded. It is now thor
oughly understood that an arbitrator is not, by reason of that office, either 
disqualified or privileged (ante, § 1912); and that the only prohibitions 
applicable concern the facts which may be proved as to his award, these facts 
being determined by the principles of the parol-evidence rule as applied to 
awards (ante, § 2358); or concern the communications made to him in confi
dence by the parties (post, § 2376). 

§ 2373. (e) Irremovability of Official Records. On the general principle 
of the public inconvenience and danger involved in removing official records 
from their usual place of custody (ante, § 2182), the Court may refuse to 
(:ompel the production of the originals in evidence: 1 

1794, Per CURl .. m, in Dela71N"lI v. Philadelphia, 1 Yeates 403 (refusing a subprena d. t. 
:!gainst the surveyor-general): "We ought not to issue a subprena with such a clause in 
the present iustance; othern;se the surveyor-general, or any other public officer, might 
be obliged to take any original public papers from his office to the farthest counties 

7 1808. Il. Saltau, 4 C. &: P. 327. noto not do so where certified copies will anSWer as 
(an arbitrator being called to prove that he had well; "public con\'cnience and safety" being 
exceeded the limits of his submission, "1\1ans- the reason); StlL' Jersey: 1901. Delaware 
field, C. J., told the witness that he need not be Surety Co, v. Layton, N. J. Eq. '. 50 Atl. 
examined unless he chose it, thinking that an 378 (Secretary of State enjoined from remo\ing 
arbitrator was not to be afterwards worried as a official documents out of the State); Ohio: 
witness "), 1832, Peney v. Gilliland, Wright Oh. 38 (jus-

§ 2373. 1 Accord.' ENGLAz,,-n: 178S, It v. tice's docket; "strong circumstances must be 
King, 2 T. It 234 (application for an informa- shown to induce a Court to order the removal 
tion against assessing-officers; the rule that. of the book "); Pennsylvania: 1794, Delancy v. 
ill granting an information against magistrates Philadelphia, 1 Yeates 403 (SUbpcenll d. t. to 
for misconduct, there should be a production the surveyor-general to bring official papers, 
of their proceedings before the Court was con- refused; quoted 'supra'); 1840, Devling r. 
ceded; but, by exception, on the scorc of "pub- Williamson, 9 Watts 311, 317 ("To permit a 
lic inconvenience," the order to bring the person other than [the custodian) .•• to take 
assessment books by 'certiorari' was quashed; them [out of the office] is a most dangerous and 
"every person is entitled to take copies, so that pernicious practice"; thry ahould be taken 
no injury can arise to the party from our refus- out only by custodian upon a subpcena or 
ing a 'certiorari'; but on the contrary very special order). 
great pUblic inconvenience would ensue from In a few cases the Court has exercised its 
permitting it to issue "); 1788, Atherfold v. power to require production: 1815, Treasurer 
Beard, 2 T. R. 610 (action on a wager as to the v. Moore, 3 Brev. S. C. 550 (" A sheriff's books 
collection of taxes; revenue officers treated as arc public property. and whoever mOY be in 
not bound to produce the public books, ehiofly possession of them is bound to produce them 
on the ground of inconvenience). when called for by legal authority, even though 

UNITED STATES: Federal.' 1879, Corbett v. as e\idence against himself"); 1856, Bashford 
Gibson, 16 Blatchf, 334 (prodUction of official tI. Barstow, Wis .• Pamph. Rep. p. 289 (the Court 
documents in cUstody of a major-general, not required the Secretary of State to bring original 
required. since copies could be obtained and (>Iection l'eturns, bearing e\idence of forgery, 
used); Alabama: 1887. Stevenson D. Moody, from another room in the same building), 
84 Ala. 33, 35, 4 So. 595 (" except in special The follo~ing case is peculiar: 1920, Best 
cases," a public record's original cannot be v. Best, Prob. 75 (to prove birth of a child to 
required for production; here said of probate the wife charged ~ith adultery during plain
record-book); Georgia.' 1886, Re Lester, nrGa. tiff's absence in military scnice. the plaintiff 
143 (a maYor, who was 'ex officio' the presiding was obliged to subprena the registrar to bring 
judge of a Court of record; held not subject to the original register of births, the registrar hav
subpcrna d, t. to bring his docket to be used as ing refused to let the plaintifT inspect any 
e\idence); IUinois: 1870, Dunham v. Chicago, part of the register except the index; held, 
55 Ill. 35'7 (" books and documents, public that inspection and the furnishing of a certified 
records, in the custody of public officers"; the copy was a right, the plaintiff being "a per-
Court has power to order production, but \,;11 Bon vitally interested"). 
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in the State, and the same papers might be demanded in different counties at the 
same time." 

This rule of the common law has been supplemented in some jurisdictions b~' 
express statutes.2 

Distinguish, howe\'er, (1) the illegality of removing such records; for this 
of itself is no ground for refusing to receive them (allte, § 218~~); (2) the pro
priety of receiving an original alwa~'s, in preference to a copy; for, apart 
from the prohibition of the present rule (which leaves much to the Court's 
discretion) the original of a document is always receivable (ante, § 11 So); 
(3) the admissibility of copies, whenever the original is not removable; for 
this raises the question whether a specific kind of record is required to be 
produced in ti."! original (ante, § 1218); the few instances of such required 
production fo.- example, on a plea of 'nul tiel record' are thereb~· made 
exceptions to the present rule; (4) the right of a citizen 01' taxpayer to in
spect official records in their place of custody (ante, § 1858), 

§ 2374. (f) Privilege for Communica.tions by Infcmnation to Govemment. 
A genuine pllvilege for communications, on the fundamental principle 
of prh'ilege (ante, § 2285), must be recognized for the communications 
made by informers to the Government; because such communications ought 

2 CANADA: Ontario: n-..!es oC Court 1913, public records to be irremo\'able, except on 
Xos. 2i4, 2i5 (no subpwna shall issue Cor" pro- giving bond); Miss. Code I!lOG, § 2513, Hem. 
duction of an original record or of an original § 2314 ("a book of record of publie convey-
document from any registry office "; but a ances shall not be removed by writ or subprena 
judge's order may be made, but not for Co Jocu- 'duces tecum' , •. out of the courthouse ,. if 
ment provable by a certified copy, "except in a transcript is receivable in e\idence); S. J. 
special circumstances"); Manitoba: R. S. Compo St. 1910, Conveyances § 45 (no record . 
1913, C. 46, Rule 4il (like Onto Rule 274, but shaH be removed beCorc any court out of the 
including court offices) ; New BrunslL"ick: county, where a transcript may be given in 
Consolo St. 1903, C. 151, § 56 (registrar of deeds e\idence); N. Y. C. P. A. 1920, § § 410-414 
need not attend with the registry book, unless (regulation of the usc of records, by a qualified 
the judge specially orders production); Sas- prohibition of removal); Oh. Gen. Code Ann. 
katchewan: R. S. 1020, C. 6i, § 184 (original 1921, § 1150G (the custodian of irremo\'able 
record of a hmd-title reb>istry shall be produced official documents is not compellable to attend, 
only on order of a judge). on certain conditions); Oklo Compo St. 1921, 

UNITED STATES: Fed. St. 1904, April 19, § 654 (no public officer or other custodian of 
C. 1398, Stat. L. vol. 33, p. 186, Code § 6S:~ public records is to be compelled to attend "ilh 
(land-office applications, etc., to be produced; official records" more than one mile from his 
cited more fully ante, § 1676); Cal. C. C. P. offi~e "); Pa. St. 1823, !\lar. 31, § I, Dig. 1920, 
l!>i2, ~ 1950 (no record of any sort of which a § lO:Jaa, Evidence (documents in the offices of 
transcript is recl'ivable may be removed from the s('('retaries of the Commonwealth and of 
the office of cu~t{)dy, except on order of Court the land-office, of the surveyor-general, audi-
"in cases where tI.e inspection of the record is tor-~eneral, and State treasurer, are producible 
showu to be essential to the just determination on proper process); P. I. C. C. P. 1901, § 330 
of the cause or proceeding pending, or where (like Cal. C. C. P. § 1950); Ya. Code 1919, 
the court is held in the same building with such § 2G1S (no documents in office of State treas-
office"); Ka7l. Gen. St. W15, § 72ia ("no pub- urer, auditor, or second auditor, shall be re-
lic officer herein named," \iz., a probate judge, moved for e\idence as to .. genuineness of a 
county clerk, county treasurer, register of coupon tendered in payment of taxes," etc., 
deeds, clerk of the district court, justice of the nor shall any such officer, etc. attend to testify 
peace, police judge, or other public officer, or thereto); Wash. R. & B. Code 1909, § 121G 
"other custodian of public records sbal1 be (" no public officer ha\ing th" possession or 
compelled to attend an~' court, cfficcr, or tri- control of public records or papers which are 
bunal sitting more than one mile from his required by la.w to be kept in any partkulur 
office" "ith the records in his custody); La. office or place shall be compelled to produce the 
8t. .1912, No. 242, p. 539, July 11, § 12 (certain same"). 
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to receh'e encouragement, and because that confidence which \ .... i11 lead to 
such communications can be created only b~' holding out exemption from a 
compulsor~' disclosure of the informant's identity: /' 

1 j(J.j" Hardy's Trial, 24 How. St. Tr, 99; the witness had reported the existence and 
doings of secret political societies: "1 did not do it of myself, but by advice; a gentle
lIlan recommended me by all means to make a report. It was not to a magistrate." )Ir. 
Erakine: "Then to whom was it?" Objection was made, "I submit he must state the 
name of the person to whom he communicated it; then have I not a right to subprena 
that person? I will then ask [this v.;tnessl, When did YOll tell it him? At what place? 
Who were pre:;ent? Then I ask that person, Is it true~ .•. And if he were to say, I ne\'er 
saw his face [the witness'] till.! saw him in court, would not that shake the credit of the 
witness with any man of understanding? I apprehend it 'Would." )'Ir. Attorney-G£71cral 
[opposing]: "What is the principle upon which the Court sa:-'s. You shall never ask where 
he got that information? ... A court of justice does not sit to catch the little whispers 
or the huzzas of popularity; it proceeds upon great principles of general justice. It says 
that indi .... iduals must suffer inconveniences rather than great public mischief should be 
incurred; and it says that if men's names are to be mentioned who interpose in situations 
of this kind, the consequence must be that great crimes ,,;11 be passed oyer \\;thout any in
formation being offered about them, or ,,;thout persons taking that part which is always a 
disagreeable part to take but which at the same time it is necessary should be taken for the 
interest of the public .•.. ~obody \\;11 deny but that it is a hard case; but it has become 
a settled rule, because private mischief gives way to public convenience," EYRE, L. C. J,: 
"It is perfectly right that all opportunities should be given to discuss the truth of the evi
dence given against a prisoner; but there is a rule which has universally obtained on ac
count of its importance to the public for the detection of crimes, that those persons who 
are the channel by means of which that detection is made should not unne<.'essarily be dis
closed .... [As to (1) the person reported to, 1 I cannot satisfy myself that there is any 
substantial distinction between the case of this man's going to a justice of the peace or going 
to a magistrate superior to a justice of the peace, or to some other person who communi
cated with a justice of the peace. , . . [As to (2) the person above advising a report,] I 
am of opinion the principle e.xtends to that question, because the disclosing who the friend 
was that advised him to go to a magistrate is a thing which puts that friend in a situation 
into which he ought not to be put, and into which it is inconvenient to general justice that 
he should be put. . .. My apprehension is that, among those questions which are not 
permitted to be asked, are all those questions which tend to the discovery of the channels 
by whom the disclosure was made to the officers of justice; that it is upon the general 
principle of the convenience of public justice not to be disclosed; that all persons in that 
situation are protected from the discovery; and that, if it is objected to, it is no more com
petent for the defendant to ask who the person was that advised him to make a disclosure 
than it is to whom he made the disclosure in consequence of that ad,;ce, [or] than it is to 
ask any other question respecting the channel of communication or all that was done under 
it." BL"LLER, J.: ")Iy lord chief justice and my lord chief baron both say the principle 
is that the discovery is necessary for the purpose of obtaining public justice; and if you call 
for the name of informer in such cases, no man ,,;ll make a discovery, and public justice 
will be defeated. Upon that ground. therefore. it is that the informer for the purpose of a 
public prosecution shall not be disclosed." 

1888, Pal7U!U Commission's Proceedings, 20th day, Times' Rep. pt. 6, p. 28; the Times 
had charged the Irish Land League with complicity in crime and agrarian outrage; part 
of its case was that, in spite of the League's avowedly peaceable purpose, there were jnner 
circles of conspirators who used the League to advance criminal purposes; one or the polic"€' 
inspectors had testified that there was such an inner circle of criminals; on cross examina
tion he was asked by :.\Ir. Reid: "You now say that you obtained this iillonnation from 
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an infomler?" A. "Yes:' Q. "Give me the name of the informer." A. "I will not." 
Q. .. I must press you." A. .. I repeat to my Lords that I cannot do any such thing." 
A. L. S~IITII •• J.: "I always understood that a poliee .. constable is not bound to state the 
name of a person from whom he recei\'ed infonnation." :\11'. Reid: "We arc wanting to 
get to the bottom of this mutter. Here is a policc-constable who states that the Land 
League has an inner cirele. according to his infomlation. I am entitled to find out who 
gave him the information. othen\'ise we arc at the mercy of an anonymous inrollller whom 
we are not allowed to asrertaiu. whose name even we are not allowed to find out. \Vc 
may be ahle to pro\'c him to he the greatest liar in the three kingdoms. I submit that I 
am pntitled to have thc nall1!'." Sir II . .Jamc., (opposing): .. :\ly lords. we have to ask 
you to consider thc entire qucstion. I gather we may assllllle that Inspector Davis has 
some good reason for refusing to givc this infonnation. This man's life might not be safe." 
President I-l.\xxE!,;: .. When this sort of question arose h<ofore. I suggested that the ques .. 
tion might he askcd why the witness refused to gh'e an answer .... It "ill be for us to 
say whether the e)(('II:;C he gi\'cs "ill he a suffieient reason in our opinion. and whether we 
should or shoul,l not exercise the power we have of ('ailing upon the \\itness to answer the 

. " questIOn. 
1872, (;I('~Y, C. .J.. in Worthington v. Sailmf'r. 109 :\lass. 487.488: "It is the duty of 

every dtizen to COlllmlllliC'ate to his (;o\'erIllllent an\' infunnation which he has of the • • 
commission of an ofi'cJl('c a!(ainst the law~. To encourage him in perfonning this duty 
"ithout fear of consequcn('cs. the law hol(ls 51(('h information to be among seerets of State, 
anrlleaves the question how far and uuder whnt circumstanr'Cs the names of the infolmers 
and the channel of COllllllunication shall be sutTered to be known to the ahsolutc discretion 
of the Government, to he exercised acrording to its "iews of what the interests of the 
public require. Courts of justice therefore will not compel or allow the discovery of such 
information. either h~' the suhordinate oflipcr to whom it is given, by the informer him
self, or by any other persop., without the pcnnission of the Government." 

This privilege is well established,l and its soundness cannot be questioned. 
But it is subject to certain limitations, inherent in its logic and its policy: 

§ 2374. t ENGLAND: 1790. R. r. Akcr~. 6 you giyC the informatien?" was not allowed; 
Esp. 126. note (iniormation fnr obstructing a "in a public pros~cution a \\itness cnnnot he 
customs officer; the defendant not allowpd to asked such questions as \\ill disrJose the in .. 
inquire the name of the person informing of the formt'r. if he be a third person; ... the prin .. 
smuggling); 1794. HardY's Trial. 24 How. St. ciple of the rule applies to the case where a 
Tr. 8 (quoted supra); 1817. R. r. Watson. 2 witness is IIsked if he himself is the informer"); 
Stark. ll6. 135. 32 How. St. Tr. 102 (a short.. 1848. R. t·. O·Brien. 7 State Tr. N. s. 1. 123 (an 
hand reporter of ~ditious speeches. not allowed informer was told hy someone. not an oflirial, 
to be asked as to deli\'~ring his notes to tho to attend a treasonahle meeting. but refused to 
L'nder .. Seeretary oi Statl'; L. C. L. Ellen.. name him on account of supposed danger of 
borough "said that a communication to a mcm.. assassination; not compelled): 1888. Parn,.ll 
her of the Governmeut was a comullmkation Commissiou's Proceedings. 20th day. Times' 
to Government "): 11,45. Ie 1'. O'('onIwll. I Hcp. pt. 6. p. 28 (quoted supra: another in
COlt Cr. 403. 5 State Tr. s. ". I. ::!08 (a \\;tness stance occurs on the 35th day. pt. 9. p. 241); 
for the O:own was not a 110\\'('(1 to ask "at 1890. Marks v. Beyfu~. L. R. 25 Q. B. D. 494, 
whose sU!5gestion" he came O\'er to In·land. 49S (malicious prosecution: on testimony hy the 
e\'en on cros~-cxamination): 1845 (?). n. v. director of public prosecutions that the original 
Cl!ney. cited 15 ~l. & W. 170 (the witness was proceeding had been instituted by himsdf. he 
allowed to be asked whether he was the in.. was held pri\ileged from naming his informants 
former; Holfe. B.: "That was tried before me; or producing their \\Titten statements; follow
the principle was mther followed than violated ing AttorIley-Gcn~r31 r. Briant. supra). 
by asking that question of B.. becau5e it was C.\SAOA: 1884. Bradley~. McIntosh. 5 Onto 
perfectly ell'ar and ndmittcod that he was the 227. 2:;:} (lild: an anonymous lettereent by the 
iufornll'r. lind it \\'('l1t to ('xI'lude tl", uotion of ddeudnnt to the Attorney-Gen"ral couc"rIlins 
lInybody l'lsc being Ull infornlt'r ") ; 11>46. the pluintiff wus n·fuscd production by th,' 
Attorney .. General V. Briant. I.S ~L & W. It,\) h~ad of the dpJlartml'nt; ~,rod\lction not !'Ont
(information for penalties; the question. "Did pclled): Isn:~. Humphn'Y c. Archibald. 20 Ont. 

• 
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(1) The privilege applies only to the identity of the informant, not to 
the contents of his statement as such, for. by hypothesis, the contents of the 
communication arc to be used and published in the course of prosecution. 
Much less docs the privilege apply to prewnt merely the proof of contents 
which have already been' de facto' disclosed. as in an action against. the . -

informant for libel. To den~' production in such a case is in effect to declare 

App. 267 (police-cfficer sued for malicious 
pros('cution, and rt·fusinl! to disclose his in
forll1ant.~, held privil"l!t'd: .. it is not the pri\'i
legP. of the wi tne!!.", bu t is adopted on the 
grounds of public policy on account of its im
pGrtance to the public "). 

UNITED ST.\TES: Federal: 1827, l'. S. r. 
:'108('8, 4 Wash. C. C. 7:!6 ("the officer who 
apprehended the prisont'r is not bound to di..;
close the name of the lll'rson from whom he 
rcceived the information whieh led to the det,·(·
tion and upprf'hensioll"); IS07, Burr's Trial, 
Hobertson's Rep. II. 50S, 520. 5:?5 (a motion was 
made that .. a C'ommunication cOllfiuelltiully 
made to the President, respecting the conduct 
of certain persons holding pllle('S of tmst Ilnd 
confidence, but who ha\'c not hitherto heen 
prosecuted or C\'t'n suspeded, should be pro
duced"; Chief Justi('e :'brshall in this in
stance ordered production of the letter, because 
it did not appear that the President objected to 
production; but the Chief Justice, while recog
nizing a pri\ilege, did not indicate the limits of 
it, nor whether it here rested on the present 
ground or on thut of State secrecy; the argu
ments of counsel pro and con ure useful); 188-1, 
\'ogel v. Gruaz, 110 U. S. 311, 316, 4 Sup. 12 
(Worthington v. Scribner. infra, followed. in 
holding a communication privileged when mnde 
to:a State's attorney ";th reference to securing 
an indictment); 1902. King v. U. S., 50 C. C. 
A. 647, 112 Fed. 988 (answers as to an accom
plice-witness' immunity from prosecution 
under a promise from the gO\'ernment attorney, 
beld not pri\ilcged as invohing Stat.e secrets) ; 
Connecticut: 1787, State v. Phelps, Kirby 
Conn. 282 (State's attorney not allowed to 
testify "what the prisoner had disclosed to 
him. upon nn application to be admitted a wit
ness for the State; for such disclosures "would 
t('nd to defeat the benefits the public may 
derive from them "); Kansas: 1909, :'1ichael 
('. :'1atson, 81 Kan. 360, 105 Pac. 537 (commu
ni~ation to the district attorney. prh;legcd; 
.. in this country the pri\ilege has been treated 
as covering tho) communication itself"); J108-
'OCh~etM: 1872. Worthington v. Scribner, 109 
~l:ass. 487 (action for fals('ly informing the 
U. S. Treasury that the plaintiff was a fraudulent 
imposto!; interrogatories to the defendant as 
to his gi\;ng such information, hpld pri\;I('gl'ri 
from I<llSWl'r; quoted supra); lJ i~hi!J"" : 
WOO. :~hingl('mf'yer v. Wright. 124 !\lirh. 2:lG. 
).2 ~. W. ,.,S7 (sl"nrl('r: defendant'" communi
r':Itinns Il{ his !'U~pidons to detective officers. 

not admitted to show malice. hecause privi
leged; this seems unsound); 1911, Wells v. 
Toogood. 165 Mich. 677, 131 K. W. 124 
(communications to a deputy-sheriff. by one 
compluining of a theft. held pri\ilcged); Mis
si .... ippi: 1906. Rogers r. State, SS Miss. 38, 40 
So. iH (Iarreny of a packnge; R. having been 
Bummoned before the gmnd jury, and t('stify
ing that the package wus brought back and 
gin'n to him for the owner, by a woman to 
whom he promised secrecy, he was held not 
privileged not to disclose twr nan",); Pennsyl
t'(lIIill: 11;15. Gray t'. Pentland, 2 1'0. & R. 23. 
2S. a:! (libel for a deposition Dlade by defend
unt hefore :l justk.,. chnrboing the defendant. 
c1<'Tk of a conrt, with unfitness and forwarded 
to the Governor; on a su bpo:na d. t. to the 
(;()wrnor and Secretary. they refused to 
ntt('nd, and c\idl'ncc of the document's con
tents was offered; h('ld inndmi~;ble, since to 
allow such proof" would be a chf'ck on repre
sentations to the compel<'nt authority"; this 
is unsound, because both the name und the 
contents were already dis('losed); 1837. Yoter 
t'. Sanno. 6 Watts 1&1, Ifl6 (preceding mling 
approved); Vir(linia: 1816. Morris 1'. Creel, 
2 Ya. Cus. 49 (subpa'na d. t. upon the clerk of 
the Executive Council, for "a certain memo
rial to the Executive," submitted "(or public 
purposes. to enable the counril to determine 
upon the conduct of executive officers"; 
attachment refused. because the clerk ought 
not to produce "ithout the Council's order); 
West Virginia: 1913. Sulli\'un r. Hill, 73 W. Va. 
49. 79 S. E. 670 (prosecuting nitorney held 
Dot pri\i1eged. hefore a legisillti\'e committee, 
Dot to disclose his information, or its source, 
concerning an nlleged bribery for which crimi-- -
nal prosec~tion was then in contemplation); 
Wisconsin: 1906. Schultz 1'. Strauss, 127 Wis. 
325. 106 ~. W. 1066 (defendant held prhileged 
from disclosing. on interrogatories of discovery 
by the plaintiff, his testimony hefor!' the grand 
jury and district attorney, on which the: plain
tiff desired to found an action for defamation 
and maliciou~ prosecution; the opinion prop
erly places the ruling on grounds of substan
tive law). 

!'\otc that a communication not protected 
Iw this pri\ilege may be protected by the privi
l('g," for communications to an aUomey (ante. 
§ :!:!9tl) or to a (lrllnd jury (ante. § 2363) and 
vicc versa. Distinguish the non-prh'i1ege of 
a jotlrnnli.ot t'l disclose the ~ource Ilf his infor
mation (nntc. § 2286). 
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that the libel is privileged. from liability. If that is indeed the judicial belief 
and the law, it should be frankly declared; if not, the action should not be 
defeated by an evasion which pretends to keep secret that which is not 
secret.2 

(2) If the identity of the informer is admitted or hown, then there is no 
reason for pretended concealment, and the privilege of secrecy would be 
merely an artificial obstacle to proof.3 

(3) The privilege applies to communications to such officers only as have 
a responsibilil,1J or duty to investigate or to prewnt public wrongs, and not to 
officials in general. This ordinarily signifies the police, and official~ of crim
inal justice generally. But it may also include administratil'e official8 having 
a duty of inspection or of law-enforcement in their particular spheres.4 The 
truth is that the principle is a large and flexible one; it applies where\'er 
the situation is one where without this encouragement the citizens who ha\'e 
special information of a violation of law might be deterred otherwise from 
reporting it to the appropriate official. 

(4) Even where the pri\'ilege is strictl~' applicable, the trial COllrt may 
compel di8closllre, if it appears necessary in order to avoid the risk of false 
testimony or to secure useful testimony.s The reasons for this qualification 
have been thus set forth: 

1863, R. v. Richardson, 3 F. & F. 693; murder by poison; a policeman, ha\;ng testified 
to finding poison on Ii search of defendant's premises in consequence of information re
ceived, refused under police regulations to give the names of his informants. CocKm:m" 

• 

C. J., "orden..>d him immediately to answer the question, observing that in this case it was 
most material to the ends of justice that it should be stated "; and it then appeared that 
the informants were "two girls who were not called as witnesses for the prosecution." 
The Chief Justice afterwards commenting strongly on the failure to produce them, the 
Reporters add: "Though in this particular case it was not so, yet it might be in similar 
cases that the information was given by or derived from the really guilty party ,,;th a 
view to din':rt suspicion from himself and fix it on an innocent person; or again, it might 
be (and in this case it was so) that the information was derived from the accused herself 
and was accompanied by a statement shov.;ng her innocence. . . . The effect of applying 
the supposed rule in such cases, it is manifest, would be to enable prosecutors or police
men to produce such portions of evidence as they might please, and to ,,;thhold the wit-

2 For this reason Gray ~. Pentland, supra, 
seems erroneous. 

3 R. v. Candy, supra, illustrates this. 
t Distinguish, from these 1!oluntecrw com

plaints, the case of compuuory reports made to 
an official, post. § 2377; Del. 1899, Smith t>. 
Smith, 2 Penne. (Del.) 365, 45 Atl. 848 (com
munications by a citizen to a letter carrier as to 

and other matters relating to mail 
delivery, not protected) ; Me. 1839, State t>. 
Soper, 16 Me. 293 (larceny of logs; questions 
as to the employees giving information to the 
owner, leading to a search by him, excluded on 
the facts; the informants being in fcar of mob 
violence in case of disclosure) ; ltlich. Compo L. 
1915, § 5513 (mine employee's information 

as to need of a mine inspector; "such notice 
shall be forever privileged in any court either 
civil or criminal"); Xcv. Rev. L. 1912, § 4204 
(complaint of mine-ciangers to State inspector; 
"the names of the complainants" not to be 
divulged, .. except such action be necessary in 
the administration of justice in the courts ") ; 
N. Y. 1839, Howard 1>. Thompson, 21 Wend. 
319, 335 (libel, for a letter by a postmaster to . 
the Secretary of the Treasury charging with 
fraud the plaintiff a customs inspector; inti
mated 'obiter' that the letter was prh-i(cged ; 
Gray D. pentland, 3upra, appro\'('d). 

6 1893, Burton, J., in Humphrey to. A.".chi
bald, 20 Onto App. 267, 269 (similar to ~Iarks 
~. B"yfuB, supra) • 

• 
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the whole of whose evidence m;ght demonstrate the innocence of the accused. It 
is extraordinary that it should eVE;1' :Iave bcen supposed that (in ordinary cases at all events) 
there ever was sueh a nile; ar.a the latest writer on the subject, :'Ill'. Best, entirely ignores 
it except in political cases. And it may deserve consideration whether ever in such cases 
it applies where the question is asked, not merely "ith a view to elicit the name for pur~ 
poses of observation or credit, etc., but when (as in the present instance) the party who 
gave the inrormation must have been in a position to disclose something further as to the 
facts of the case." 

ISfJO, Lord ESIIER, :\1. R., in Mark., v. Bel"ll~, L. H. 25 Q. B. D. 494, 498: "I do not 
say it is a rule which can never be departed from; if upon the trial of a prisoner the judge 
should be of opinion that the disclosure of the name of the infollllant is necessary or 
right ill oreler to show the prisoner's innocence, then one public policy is in conflict with 
another public policy, and that which says that an innocent man is not to be condemned 
when his innocence can be proved is the policy that must prevail." 

§ 2375. Same: State Prosecutor (District Attorney, etc.). Inasmuch as the 
official State prosecutor (district attorney, State's attorney, city attorney) is 
in American custom always a member of the bar, who has gone into office 
direct from pri\'ate practice, and often is permitted (by law or by professional 
ethics) to continue in private practice while holding office, it constantly 
happens that he is consulted by citizens in some other than his official ca
pacity. Thus it becomes necessary to discriminate between a communication 
protected by the foregoing privilege, and a communication protected by the 
attorney~and-client privilege (ante, § 2316): 

1846, LOCKWOOD, J., in Granger v. Warrington, 8 Ill. 299, 308 (malicious prosecution: 
the defendant, being plaintiff in a suit for the taking of a horse, had gone to the pros~ 
cuting attorney of the county and made complaint preparatory to appearing before the 
grand jury; the attorney advised him that no indictment would lie): "The relation of 
client and attorney must el";st. The patty must consult the attorney in a matter in which 
his private interest is concerned, and make his statements to him "ith a view to enable 
the attorney correctly to underst:;·, I his cause, so that he may manage it viith greater 
skill; or if legal advice only is wanted, to enable the attorney the better to counsel him 
as to his legal rights. Did, then, Granger Curtiss as an attorney, either to investi~ 
gate a question of law, in which his private were concerned, or to commence or 
to def.~nd a suit in which he was a party? He clearly had no such object. He had no 
p(":l"~()naI interest in the result at which Curtiss should arrive, and he did not expect to 
compensate him for his advice. Consequently the relation of client and attorney did not 
arise; and consequently the conversation was not privileged from being disclosed by 
Curtiss as a v.;tness. Granger can be considered in no other light than a witness on the 
part of the people, communicating to the law officer of the government, his knowledge in 
relation to the commission of a supposed crime, and inquiring of that officer whether the 
facts thus communicated amounted to an offence. We think that no considerations of 
public policy require that the conversations between Granger and the State's attorney 
should be regarded as confidential and privileged." 

The precedents do not :yield complete light. The following distinctions 
(already noted ante, § 2316) may be offered:l (a) A communication from an 

§ 2315. 1 The following cases cover the attorney with reference to securing an indict
various points above in the text: Fed. 1884. ment, held privileged, but partly 011 thl' ground 
Vogel v. Gruaz, 110 li. S. 311, 314, 4 Sup. 12 of an informer's privilege, ante, § 2374); Conn. 
(an injured person's consultation with a Stat"'s 1787, State r. Phelps, Kirby Conn. 282 (stated 
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acclMcd person, made with knowledge of the official's status, is privileged on 
the principle of § 23i4, so far as it relates to third person8, but no farther. 
(b) A communication from a complainant, seeking redress, made with knowl
edge of the official's status. is not protected b:.· the attorne:.;-and-client privi
lege, bCr:':-luse the prosecutor's official responsibilit:.' disables him in that case 
from giving advice as a retained partisan attorney. (c) A communication 
from a party to a controversy, seeking legal advice, and made in ignorance of 
the prosecutor's officialstatu8, is privileged, on the principle of § 2302, ante. 

§ 23i6. Same: Judge; Juvenile Court; Concilia.tor. Arbitra.tor. (1) That 
a judgc is an official to whom the ordinary informer'.~ communications 
(ante, § 23i4) are no less prh'ileged than to the police or the State prosecutor 
would seem indubitable. 

(2) But is thcre net a distinct principle, by which communications in the 
nature of confcssions, or similar confidences, made privately and not in open 
court. b~' parties who are implicated in a wrong or crime and desire guidance 
for their course of action, are prh'ileged from disclosure byhim, at his option? 1 

ante. § 2374); Gfl. 1914. Fite r. Bennett, 142 Ga. 109 ~. E. 618 (communications to a prosecu-
660, b3 S. E. 51.5 (complainant consulting the ting attorney when "several other persons 
prosecuting attorney to instigate an indi!'t- w~re pr~scnt." excluded); Te;r;. 1921, Need-
mcnt against B.; lIO prh'i!cge in an ensuing ham r. State, 90 T~x. Cr. 86, 233 S. W. 966 
('i\'il suit by B. again~t the complainant); Ill. (county attorney's promise to an accomplice's 
1846. Granger v. Warrington, S III. 299, 308 attorney. as to immunity against prosecution. 
(inju~ed party's conb'Ultation of a prosecuting held not prh;leged; "Jones became the 
attorney, with a ,;ew to complaint and indict- State's witness, but not the State's client ") ; 
mont, hcJd not privileged; quoted supra); Utah: 1909, State t'. Hoben, 36 Utah 186, 10:! 
Ind. 1873, Olivcr v. Pate, 43 Ind. 132, 139 Pac. 1000 (not decided as a general rule; here 
(consultation with a county prosecuting attor- the State hael opened the matter, and the dis-
ney, for instituting a prosecution, held prh'i- trid attorney was not allowed to claim prh;-
legcd; the Court's reasoning. howe"cr, is lege for consultation ,,;th the prosecutrix in a 
substantially upon the principle applicable charge of rape under age); W. Ya. 1913, Sul-
between inforIll~rs and government officers. !ivan t'. Hill, 73 W. Va. 49,79 S. E. 670 (stated 
ante, § 2374); ISi7. State t'. Van Buskirk. 59 ante, § 2374); Wis, 1903. Cobb t. Simon, 119 
Ind. 3S4, 388 (witness' testimony before a Wis. 597, 97 ~. W. 276 (defendant's consulta-
grand jury. in the prosecuting attorney's tion "ith district-attorney. not privileged). 
presence, held not a pri,;leged communication Com,1are the prh;le~e for communications 
to the latter); Kan. 1909, Michael t'. !\1atson. between .,eilnus and orand jury (anU, § 2362). 
81 Kan. 360,105 Pac. 537 (stated ante. § 2374) ; § 2376. 1 1919, Lindsey v. People. 66 Colo. 
La. 1920, State r. Guagliardo, 146 La. 949, 84 343, 181 Pac. 531 (John W. was shot and 
So. 216 (the injured person in an assault was killed; his wife and his son aged 12 alone 
taken from the hospital to the jail. and there were present; the "ife was tried for the mur-
made n statement to the district attorney; der; meanwhile the son had gone to the plain-
privilege held not applicable); Minn. 1898. tiff in error. who was judge of the Juvenile 
Cole v. Andrews, 74 Minn. 93, i6 N. W. !l62 Court. and had stated in confidence that he. 
(consulting a county attorn~' as public prose- the son, had fired the fatal shot, giving his rea
cutor to institute a prosecution; not prh;- Bons; on the trial of tile mother. the son testi-
leged) ; Mass. 1921. Attorney-General I), fied in her behalf; to discredit his testimony. 
Tufts, 239 ;\lass. 458. 132 ~. E. 325 (rerno,"al the plaintiff in error was called to di~close the 
of district-attorney from office fur corruption; statement made to him by the son; he claimed 
the pri\;lege held not to apply in such a pro- prhilege; held, by a majority. that no privi-
cceding to exclude conversations between the lege existed, three judges diss.; the dissenting 
respondent and persons consulting him to opinion is based on the special nature of the 
avoid pro~ecution); Nebr. 1920, Fimple v. JU"cnile C'ourt; hut the principle conceded 
State. 10·1 ~ebr. ·171. 177 ~. W. 798 (battery seems broader); l!HI. Pierson ~. Steorh:, 1 
upon def"ndant's wife; his eonbultlltion with Morris Ia. 136 (consultation with an "acting 
his usual lcgnl ad,;ser. who unknown to him malristrate," who "freqllently gave a(h"c!! 
wn~· also rOllnty attornry. held privileged); and counsel" and "usually did the business of 
S. Y. 1915. P('opl" r. Ronch. 215 ~, Y. 592. the urf'!ndant." held not pri\;lcged: herr it 
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~o obstruction to the course of justice can be apprehended b~' allowing such 
confidences to be preserved. The necessity and propriety, for the administra
tion of justice, of assuring official confidence to informants desiring to un
burden themselves is e\'en plainer when a judge is the repository of that 
confidence, than in the case of prosecuting officials. That the Anglo-American 
judge, unlike the Continental magistrate, is less frcquentl.'· used for the 
purpose, does not affect the principle. The judge is indeed the most ap
propriate person to represent the Law's confessor. And the privilege 1'1ight 
well include the communications, not only of those who confess their own 
misdeeds, but also of those who report the misdeeds of others. In this appli
cation, the limits of the principle may be thus phrased: 

A judge o{ any court, who as such receives information upon a matter 
criminal or civil, from a person, whether party or not, confessing his own 
offence or liability or reporting the offence or liability of another person, is 
privileged to withhold testimony to such information, if received in con
fidence, when called as a witness in any proceeding not tried before himself. 
'Vhether a judge .ma~· in a given case with propriety receh'c such information 
at all, or !'cct:;'.'~ it with a pledge of confidence, is a matter of judicial ethics; 
but when once received, the privilege applies. 

(3) In some of the modern statutes establishing jurenile courts, it is pro
vided that the evidence received of the jll\'enile's delinquency shall not be 
used against him afterwards (ante, § 196). OC(;ilsionalI~', such a statute 
makes explicit provision for a privilege.2 The reasoning seems to be that the 
hearing is private (ante, § 1835), that all sorts of irrelevant and intimate 
famil,\' histories are elicited, and that the Court's objecti\'(~, viz. to learn all 
the facts about the jU\'cnile, cannot be attained if the persons examined are 
to be embarrassed b,\' the prospect of a later public disclosure in court. The 
prh'ilege therefore has a legitimate basis. 

(4) It seems also to follow, by the logic of the principle, that the privilege 
of par. 2, supra, should apply to any quasi-judicial officer likely to be sought 
informally and voluntaril,\-·. by disputants and to receh'e their confidences, 
prO\;ded the law's policy encourages such confidences as a means of diminish
ing litigation, e. g. boards of conciliation, arbitrators, and the like.3 

concerned an allegcd theft of timber); 1903. to ha\'c been not confidential in \;CW of the 
People r. Pratt. 133 ~1ich. 125. U4 ~. W. 752 judge"s warning): 1920. People r. Sharac. 209 
(accused stated that he would Iikc to talk to an Mich. 249. 17G ~. W. 431 (statcmcnt of nn 
attorney. "some one that I havc confidence accused under arrest. made to thc examining 
in." before examination by thc grand jury. magistrate. who had formerly practiced law. 
nnd asked to speak with Judge P .• in charge and in the presencc of thc policc officer. not 
of thc grand jury; the judge stated that he privileged; People r. Pratt distinguished). 
could not ad\;~e him as an attorney. and 2 Conn. St. 1921. c. 336. § 11 (juvenile 
warned him of his prh;lege; the accused then courts; "the conversations of the judge with 
wept and confessed to the judge certain facts; a child whose case is before the court shall be 
held pri\ileged. two judges dissenting; this pri,;leged "): Ky. Stats. IUI5. § 331 e. par. 20 
r"sult mil:ht be reached on thc principle of!"> (prc.bation officer of juvenilc COllrt shall not 
dient's (,()Dlmunication to an attorney. ante. wsclosc information obtained. l'xcept ".as a 
§ 2303: but if it be not construable a.~ such. \\;tn"58 on the trinl of any ClUll' "). 
then it was n confession to n jlld~e. protected 1 Ida. ('omp. St. H119. § 2295 (in proceed. 
under thc present principII'. unlc!lS it I,... df'Cmed in,:!s of nrhiiration by Statf' labor commission. 
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(5) Distinguit>h the variout: other principles applicable to a juri[lc'.v testi
mony (allie, § 2:372). 

§ 237i. Same: Reports made by Citizens under Compulsion of Law (Taxes, 
Inventions, Industrial Accidents, nlegitimacy, Disease, Death, etc,). The 
policy underlying the principle of § 2:~i-!, alltr, is that where the GO\'('rn
ment needs information for the conduct of its function,;, and th(' p('rsons 
possessing the information need the cllcouragement of prh'acy in order to 
be induced to make full disclosure, the protection of a priYilege should he 
accorded. 

In that well-settled common-law application of this polic~', the privilege 
concerned information relating to the eonduet of third persons. But man~' 
situations exist where the information ('an best be obtained only from the 
person himself whose affairs are desired to bc known by the Go\'ernment. 
And where the ultimate purpose to be scr\'ed is administratiyc, ami not 
penal, it ma~' well be that the Go\'ernment can afford to promise secrecy in 
respect to purposes penal or litigious, as the price of rea(Iil~' achie\'ing its 
administratiye purpose when it demands a report of the truth. 

It is some such principle that justifies the modern creation of a number of 
priyileges, all statutoQ' in origin, eoyering sundry matiers reqllired by law to 
be reported to some administratit'e official. 

(1) Reports I)f taxable property made to the assessor, or like official. are in 
some jurisd ietions thus priyileged; although the measure is not always ex
pressly made applicable to judicial proceedings, but merely forbids disclosure 
generally. 1 

employer's statement of facts whose .. publi- inspectors, railroad commissioners. etc., nnd 
cation would be likely to be injurious to his for information acquired by them in the exer-
business." shall be .. held as confidential and eise of their powers (post, § 2377); in the lat-
shall not be disclosed in the n'part or other- ter aspect these two privileges may overlap 
v.ise"); S. H. 1917, White Mountain FreC'zer in appiication. 
Co. ~, ~Iurphy, 78 X. H. 398, 101 Atl. 357 Distinguish the prhilege for tradr-secrels 
(injunction against picketing; statements (ante, § 2212), and the parol-eddenec rule for 
made by a party to the State labor commis- proceedings before al'/)ilralors (ante, § 2358), 
Bioner, held not privileged; cited more fully Distinguish also the rule against construing 
ante, § 23il; whether St. 1913, c. 186, § I, ofTers of comprolll i«e as admissions (ante, § 1061). 
providing that proceedings before the com- § 2377. 1 EXGL.\XD: 1900, Re Joseph 
missioner shall not be received in e,idence, Hargreaves, Limited. 1 Ch. 3·17 (financial 
('overed this case, not dpcided) ; St. 1917, c. 142, misdoings of a corporation; the corporation 
amending St. 1911, c. 198, § 4 (proceedings be- balance -sheets, filed with the income-tax 
fore the labor commissioner shall not be re- commissioner, were refused production by 
ceived in e\;dence for any purpose); N, D. that officer, on the ground of public policy and 
Compo L. 1913, § 9192 (commissioners of con- also of the prohibition of disclosure in his oath 
ciliation; "no part of the proceedings" to be required by the income-tax statute; held 
admissible at a trial before a justice of the peace, prhilcgcd from discovery on the facts; 
"nor shall any of the commissioners who took Wright. J.: "It seems to me it must be a mat-
part in such hearing before th~m be allowed ter of public concern that persons should have 
to testify therein "); St. 1921, C. 38, Mar. 10, confidence in the secrecy of that procedUre 
§ 6 (boards of conciliation; the proceedings [of the Inland Revenue Boardl "). 
shall not be admissible "at the trial of the CANADA: 0111. R. S. 1914, C. 195, § 20 (no 
rase." and" no ronriliator shall be competent assrssor shall disl'lose information acquired 
as a 'l\itIl<'sS thereto in uny sub~quent eonceming assessments. etc., "exccpt when 
proceeding "). examined as a witncss before IIny court "). 

Distin!(uish here the privilege for reports UXI'IEO STATES: Fed. St. H121, :\o\'. 2:l. In-
made under ccmpulaion of law to factory come Tax. § 257 ("Returns upon which the 
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(2) The prodsional secrec~' accorded to an application for a patel/t fur an 
illcompletlJ illt"clItion 2 seems to fall near to the principle of this pridlege; 
because the patent-right is obtainable only by making full diselosurc to the 
Federal patent-office, and thus the disclosure becomes quasi-compulsory. 

tux has been determined by the Commissioner 8hall be ., confidentilll" lind not disclosed 
shall constitute public records; but they shllll except to officcl1' ('olH'errlcd); 191i, Peden r. 
be open to inspection only upon order of the Peden's Adm'r. 121 \·a. Hi. 92 S. E. 984 
President and under ru!es and regulations (action by lin IIdmini:;trutor to reCO\'er notes 
prescribed by the Secre';:.ry and approved by hdd by defendllnl, son of the intl'state; issue 
the President"); Ida. '.~Olllp. St. 1919, § :~3G6 whl'ther the son or the moth,'r WIIS ownl'r of 
(" all information d-!rh'cd" from county them, and wh"ther til!' son clime into posses-
as:;essor's examilllltion ,,( luining books" shall sion lind title !>...rorl' tl,.. mother's death; the 
be deNned confidenti!ll," and not to be dis- revenue offirial~ Wl'r<' culled by plaintiff to 
dosed -except in proceeriings affecting taxa- testify to statl'II1('nt~ mad .. to them by the son, 
lion or on prosecution for perjury); Ind. St. on II date in 1915 h"f"f(' the d<'alh, disaffirm-
1919, ~Iar. II, c. 59, § 125 (t3lt-pay<,r's return ing title; St. 1915, p. 15S, pro\;ded that 
of .. the enmings of IIny business," to Stille "answers required Ito t'IX officials] ... 
hoard, to be "I'onfirientinl, " und disclosed only shall not be disclosed Ullll,s.' ('alled for by a 
"in due rourse in some judil'inl proceeding court," etc.; hl'id, (I) that the statute of 
where the regularity of the I'sscssment" is in 1915 did not Ilroteet thl'sc answers: (2) that 
iS5tw): Jiuss. Gen. L. H120. e. G2, § 58 (income St. 1916, p. 420, pro\;dillj.! that tax-information 
tux return~; no tax office\' or employee shill! "sh,,11 not be disclosed ('xe<'pt to the State tnx 
disclosl! information "exccl .. t- in ptoreedings hoard, ... or to a !'Ourt of record upon its 
to colleet the tax or by prop~ - judicial order, order," was not applil'flhle to answers gi\'cn 
or for the purposc of criminal prt.,-ncutioll under ill HH5: and (3) that at common law no 
this chapter "); J/ich. 1902, Bowman r. prh;lege existed for thi£ class of answers madt, 
l\lontculm Circuit Judge, 129 ~I jch. GOl:;, S9 to offil'iaJs; lu('id opinion by Sims. J.). 
r-.;. W. 331 (in a proceeding to lower all assess- Distinguish the prh'ill'l(e for trade ucrt'la, 
/lIent. the ta:o;payer lIlay not eompel thc dis- prc\'cntillg the disclosure in ta:r-procecdi7l08 of 
closure of thc sworn Il.Sscssment-lists of other bu.ine:!!;! transactions 1I0t already reported to 
1"'Tsons; Compo L. IS97, § 3S4G, prO\'iding the assessors (illite, § 2:!12). 
that" no such statement shall be used for any The following casc nrges on the boundll-
other purposc" than enforcing the act); 1906, ries of several rules: 1921, Stllte r. Minneapolis 
In rc Reid, D. C. E. D. ~Iich., 155 Fed. 933 Cold Storage Co., 150 :\1inn. 20S, 184 :-;. W. 
(bankruptcy; tax statement filed by the bank- 854 (defendant's asse~sment having been 
rupt with the Detroit aSSCSSOl1', held privi- raised, and payment of taxes refused, thl' 
Jl'ged for the Detroit assessors, under Mich. State sued to collect, mowd for discovery of 
Compo L. 189i, § 3846, forbidding disclosure); records of person~ storing good. with defend-
1IIinn. 1917, Thaden r. Bagan, la9 Minn. 4G, nnt. and on eross ... ·xamination asked thc 
1G5 X. W. 864 (compensation for farm-Innd defendant's ngent to gi\'e their names; these 
takcn; under Gen. St. 1913. § 2a20, forbid- disclosures were held not to be compellable, 
ding disclosures of tax-lists" except by order on the ground (I) that they were sought 
of court." and G. R. § 8.'3i5, forbidding disclo- "solely to enahlc the repr('sentati\'es of the 
sures of communications to officials. the tax- State to embark on a fishing expedition to 
list was held not pri\;leged froD! disclosure liS ascertain who were the owners of the goods 
to plnintiff's claim); St. 1921, c.52i (referred with a \;eW to taxing thc:m," and (2) that 
to infra in this note) ; J/o. He\·. St. 1919, § 13135 "the reJation of a public warehousemnn to 
(State tax offidals shall not divulgc "to any his patrons is such that he is not bound to 
other pc:rson or persons" information con- beeome an informer whc:n ('a11ed upon to dis-
cerning incomes); Oh. Gen. C. Annot. 10:!I, close their nam('s in order thnt they may be 
§ 1465-16 (State tax agent. punishable for taxed," at least until ~linn. St. 1921, C. 527, 
disl'losure of information, except in "'porting pro\;ding for surh disrlosure; the first 
to the commission "or when called on to ground alone WIIS sufficirnt on the principle 
testify in any court or proceeding"); Yt. Gen. of § 18.59. ante; hut the second ground, viz. 
L. 191i, § 813 (im'entory filed by taxpayer; privilege, is without foundaticn). 
town clerk, "upon 8ubp<l'na for the purpose, 2 Eno. St. 1907, 7 Edw. VII, C. 29, § 68, 
shall produce in court any inventory in nis Patents and Designs Act (reports of cxaminers 
custody"; otherwise, inventories are not to to be pri\;leged, unlt'.>s the Court certifies 
be disclosed): § 1074 (national bank deposi- "that such production or insp('ction is desir-
tors' accounts, as reported for taxation, to be able in the interests of justice "); C/. S. Rev. 
disriosl'd "e:o;cl'pt by the direction of a court 8t.1878, §§ -t902 and 4908 (cavellt of lin incom-
of competent jurisdiction "); Va. Code 1919, pJete inventiL.l "shall be filed in the confiden-
§ 2227 (information obtained by assessors, etc" tial archives of the office and preserved in 
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(3) The most apt instance of it is the privilege, established in most juris
dictions, for reports of commercial and indll .. virial facts, required by law to be 
made b~' employers of various sorts, or by commercial houses, or by common 
carriers, to the appropriate administrative official.3 Here the main object is 

secrery. and shull be operative for the term of 
one y""r from the filing thereof"; not found 
in ('OUl! 1!!19); IS91. Edi~on EI. L. Co. r. C. S. 
£1. L. Co .• 44 Fed. 294. 299 and 45 Fed. 55. 59 
(stlltute held not Ilpplicahle to an ordinary 
application pending); compare also the fo,low
in~: Code !!J19 § 6123 (in the time of wur. tho 
t'olUmis~ioner of patents .. may oruer that tho 
in\'ention be kept ~ecret. " if publication would 
be detrimental); § mOO (a witness in patent 
causes is not in contempt" for refusing to e1is
elflSe any secret invention or discovery Illude or 
owned by himself"). 

Compare the rulings upon trade seCTcl4 
(alii ... § 2212). 

3 These statutes also include measures 
sp"dully "PlJlkahle to 7IIilles. "zilu·ay •• c07ll7ll0n 

carrit:rs, and /aclorit>S, n~ well us to cummercial 
und industrial eJlabli.hmen/s generally; they 
Oftl'U ill<'lud" in/ormation oblai/wi ill general hy 
thl' official. IlS wdl as "peeijie re]lorls required 
to h" made to the offidal; rompare hrre tho 
pri\'ill'gr for rolunlerred complainl.~ (anle. ~ 2:l76) 
"nd the privilege again:;t sci/-crimillation (anle. 
§ :!:.!5Uc) : 

C.\:>.\DA: Domi"ioll: R. S. 1906. c. 37. 
~ 2(l:! (rl'portH of a('dti('nt~ made to ruilway 
board; till' b"ard "may d"clare any s\II·h 
information su gi\"!n to be pri\;!t'ged ") ; 
R. ~. 1906. e. 1:!6. §§ 5. tI (bri'lge c()mpally'~ 
f(·turn of bridgc-(·asu"lti"s. to be privilf'g"d 
comllluuit'ations); BriliJh Culumliia: 81. lUI!), 
c. 71. § sa (public utilitil's commission; no 
member. etc .• "shall be required to give te~ti
many in any civil action to which the commi;
sion is not a party with respect to information 
obtained by him in the discharge of his 
official duty"); -'lallitvba: St. 1915. e. 2·1. 
insl'rtin~ § 50 A in the Factonl's Act (facttlril's 
iu~p"ctor not competent to testify in any civil 
rausl' to information obtainl'd throu~h his 
duties. and not to be compett'nt "as lUI ('x pert 
"itllC'ss" on nny subject whate\'er in nny chil 
c:ms,'); St. 1920. c. 157. § 76 (workmen's 
l'oIlIlJt'nsation board; information not to be 
dh'ul;:l'd l':.:cept "under the Iluthority of the 
board "); Se,c!oundlalld: St. HllS. 8 Gro. V. 
e. a7. § 72 (worknwn's compensation hoard; 
no m('mber. dc. shall dh-uljl:e iufol'mation 
obtnil1l'd by offieial inspection or inquiry. 
"except in the performance of his duties or 
undf.'r Iluthority of the board"); .... ·ot·a Scolia: 
Re\,. 5t. 1\100. c. 99. § 307 (railway company's 
returns of casualties, expenditures. ('tc .. to be 
"lJri\'ileged communications, Bnd shall not be 
e\'iden~e in uny court ..... hatsoever .. ); St. 1915. 
c. I. § 72 ("'orkmen's compensation board; 
no nll.'ml",r or agent shall e1h'Ulgf' inform[ttion 
obtained" in making or in connection ,,;th an 

inspection or inquiry." except in performance 
of duty or by authority of the board); Olliario: 
Rc\·. St. 1914. c. 229. § 22 (a factory-in>:pcctor. 
..... hen called as a ..... itness ... shull be entitled 
acting herein by the direction and on behalf of 
the attorlley-generlll or a DlI'llI!Jcr of th,' 
Executiv.; C:oun~i1 to object to ghing e\idence 
as to any hctory iru;pccted by him in the eour!l<l 
of his officiul duty"); c. 185. § :!i9 (returru; 
by rail way cumpanies to the rail way board of 
accidents. made in punmance of this act shall 
not be admissible evidencc in any court. except 
in enforcing penulty for failure to mnke 
returns); c. 3:!. § 13 (mining; "the Deputy 
Minister. the Commissioner. the Pro\incial 
Geologist. the Provillcial Assayer. and any 
Inspector. inspecting officer. or Recorder shull 
not be bound to discl":;t, any information 
obtained by him in his official cllpacity which 
Q member of the Executive Council certifies 
ought not in the public interest to be dh-ulged 
or cannot \\ithout prejudice to the inu'rests of 
persuns not concerned in tlw litigation he 
dh'Ulged. lind all such infonnation shall he 
pri\;leged "); SMkaleheu'llll: R. S. 1920. c. i!l. 
§ 226 (railway company's r£!turns of ard
dents "shull be privileged comlllunications." 
and not admissible "except to enforce the 
pcnalti('s." etc. for failure to make return); 
e. 176. § 60 (fHctory inspector; ..... hf.'11 cnlled a8 
a witness he may by direction of the attorney
general "object to ghing e\;dence as to IIny 
factory inspected by him in the course of his 
olliciul duty"). 

U:>ITED STATES: Federal: St. 1901. Mar. 3. 
c. 866. Code 1919. § 7433 (common carriers are 
to make" statements" of locomotive accidents; 
and the inspector of the Interstate COmmerce 
commission is to investigate and report; but 
"nl'ither said report nor any report of such 
investigation nor auy part then·of. shall be 
admitted as e\idence or used for auy purpose in 
any suit for damages" arising from the matter 
reported); St. l!lll. Feh. 17. e. 103. § 8. Code 
1919. § 7443 (similar. (or ull railroad accident 
reports as to "collisions. derailments. or other 
accidents resulting to person or to the prop
erty of a railroad" in interstate or foreign 
commerce); 1916. Donaldson to. Great N orth
ern R.Co .• 89 Wash. 161. 154 Pac. 133 (death of 
an employee; U. S. St. 1911. Feb. 17. applied 
to exclude the Federal inspector's report) ; 
Arizona: Rev. St. i913. Civ. C. § 2320 (State 
corporation commission; corporation's re
quired report of ac~dent8 shall not be admis
sible "in any action' for damage based on or 
arising out of the loss oi life or injury to per
Bon or propf.'rty" r..(('Tred to) ; 
CalIfornia: St. 191:!. Jan. 10. Ex. 8('ss. 1911. 
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to im'estigate conditions and causes with a view to future administrative 
action; hence the State can afford to abdicate the use of such reports for 

p. 217. No. 2144 a in Deering's Gen. L., § 6 
(employer's record of injury to employee, 
required to be made and forwarded to State 
industrial acddent commission, .. shall not be 
admissible in evidence in any aetion arising 
out of the death or injury, ,. etc.); St. 1915. 
p. 115. April 23, § 4-t (public utilities; every 
public utility must file with the State com
mbsicn .. a report of ('ach accident so occur
ring"; but no sudl accident rl'port "shall be 
admitted :1!l c\;dence in any action (or damages 
based on or ari,:ing out of thl' loss of life or 
injury to person or prnpl'rty, in this section 
referred to"; commission's order or recommen
dation as to all accident reSUlting in "loss of 
life or injury to person or property," is not 
admissible in litigation ari:ling therefrom): 
St. 1917, p. 831. May 23, § 4S (State indus
trial accident commission; every order and 
finding as to safety appliances, etc., .. shall be 
admissible as evidence in any prosecution" (or 
violation of this act. to show" a reasonable and 
proper standard and requiremcnt of safety") ; 
§ 53 (State industrial accident conlmission ; em
ployer's report of injury to employee, required 
to be made to commission; but no officer or 
employee of commission shall .. divulgo any 
such inforlnation," except on order of the com
mission, etc.); § 54 (as to industrial injuries 
occuning during employment, .. neither the 
order nor the recommendation of the com
mission shall bl) admitted as evidence in any 
action for damage~." etc.): 
Connecticut: Gl'lI. St. 1918, § 234.8 (factory 
owner's reports of accidents to be "privileged 
and confidential"; and the factory inspeetor 
shall not testify unless .. he was prescnt at the 
time of the occurrence of the acl'ide~t ") ; 
Colorado: Compo St. 1921, § 4197 (employer's 
reports to State bureau of labor stati~ties shall 
be deemed .. confidential"); ~ 4343, aml!nded 
by St. 1921. p. 835. § 6 (State industrial com
mission; information furnished by employers, 
etc., as required by law .. ~hallnot be open to 
the public nor to be used in any court ... un
lell'" the cOlllmission is a party") ; § 4.406 (simi
lar, for reports of accidents) ; 
D~latL'are: St. 1917, Apr. 2, e. 233, adding 
§ 3193 :r 117 to the Re\'isl'd Code (State work
men's compensation board; employer's report 
of accidents .. shall not be e,';dence against 
the employer in any proceedings under this 
Article or otherwisc ") ; 
Florida: Rev. G. S. 1919, § 4641 (COOlmon car
ril'r's reports of accidents. etc., to State com
missioners, not to be evidence .. against the 
common carriers making it in any court ") ; 
1ru1iaTla: Burns' Ann. 81. 1914, § 5553 (rail
road company's reports of accidents. etc .• to 
State railroad commission, "not to be used in 
the trial of any suits for damages arising out 
of 8Ilid accidents"): 1919, liege & Co. ~. 

Tomp!..;ns, 69 Ind. App. 273, 121 ~. E. 677 
(employer's report of accident; under Compo 
Act § 56, such a report is not prh'i!eged from 
use in a proceeding before the Industrial Board 
by the employee) ; 
10u'a: Code 1919. § &15 (workmen's com pen-
8lltion; employer's report of accidents sh:ul be 
used only for the information of the comDlis
Bior-cr, etc.): § S7!! (t)nlployer's reports to 
State bureau of labor shall be ., deemed con
fidentiul "); 1018. Hawthorne v. Deluno, 183 
Ia. 444, 167 ~. W. 196 (death on a railroad; 
under Code Suppl. 1913, § 2120 k, providing 
that the State railroad commission's report of 
:m accident .. shall not be evidence," n report 
or notice of a~cident by the railroad to the com
mission under tIl(' sume statute is not prh'i
legcd, being a mere notice, and any dctails 
added to the notice do not make it a privileged 
report; unsound); 
Kansas: Gen. St. 1915, § 5943, St. 1909, c. 119 
(workmen'S compensation; employer's report 
of accident, required by law, not to be .. compe
tent c\;dcnce ") ; 
Maine: Re\,. St. 1916, c. 49, § 15 (factory 
manager's report to State commissioncr of 
labor on injury at factor", etc., shall not he 
admissible .. in any action arising out of the 
death or accident "); c. 55. § 35 (reports of 
accidcllts made to State pUblic utilities com
miSllion privileged) ; 
Maryland: Ann. Code 1914, Art. 23, § 434 
(common carril'r's compulsory report of acci-
dent to State public service commission" shall 
not he admitted us evidence or used for Ilny 
purpose" in Iln action for damagcrl) ; 
Mcu8achusells: Gell. L. 1920, c. 149, § 172 
(reports to State labor commissioner; .. all such 
information shall be held strictly confidential"); 
Michioatl: 1915, Fitzgerald v. Lozier Motor 
Co., 187 Mich. 660. 154 X. W. 67 (cause of 
employee's injury; foremlln's memorandum 
of injUry reporting to superior and lllter 
reported to the insurer, held receivable as nil 
admission of the employer); 1918, Perdew v. 
~ufer Cedar Co., 201 Mich. 520. 167 X. W. 
bG8 (similar) ; 
M itlneso/{l: Gen. St. l!)l3, § § 3895, 3898 
(employer's or ill~urer'8 report of Ilccident 
required t·) be made to State commissioner of 
labor: .. no report ... shalt be ndmitt"d in 
evidence ... except in prosecutions for thl:! 
violation of this act "); St. 1921, e. !;2. § a3 
(workmen's compensation; employer's cOIll-
pulsory reports of accidents to State indUS
trial commission shall not be disclosed except 
.. upon the hearing.'! under this act or for state 
investigations ") ; 
Missouri: Rev. St. 1919. § 10454 (report of 
accident required to be made by common car-
rier, etc. to State public sel'\;ce commission 
.. shall not be admitted as c\;dcnce or used 
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purposes of punishment or of private litigation in case the facts reported 
reveal a legal liability or a commercial secret on the part of the person re
porting. 

Whether this measure needs to be resorted to, for the purpose of securing 
a particular class of information, will of course depend upon circumstances, 
and will vary with different topics. Only one or two topics have thus far 
received legislative recognition in many States. But the principle admits 
equally well of judicial recognition in new topics from time to time. There 
must always be a first precedent. 

(4) The records of banl'8, submitted by law for the scrutiny of State super
vising officials, are in some statutes gi\'en protection from further disclosure 
by them, but not usually in judicial proceedings.4 Sundry other records of 

for any purpose" against it in an action for 
damages, etc.); § 13626 (emilloyers must 
report injuries, etc. to Statc commission; but 
no information thus obtained "shaH be dis
closed to persons other than the parties" and 
their attorneys, except by order of the com
mission or at a hearing); St. 1921, Mar. 28, 
p. 425, § 34 (like Rev. St. § 13626, which is 
superseded) ; 
Montana: Rcv. C. 1921, § 3031 (State indus
trial accident bonrd; neither its recommen
dation after investignting an industrial 
accident, nor "anv accident report filed with • 
the board, " shnll be admissible in any action, 
etc., arising out of the accident) ; 
Nebraska: Rev. St. 1922, § 5399 (railrond com
pany's compulsory report of arumal killed or 
injured shaH not be deemed "an admission 
of liability," etc.); 
Sew Jersey: 1917, Christy v. New York C. &: 
H. R. R. Co., (){) N. J. L. 540, 101 At!. 373 
(timber destroyed by fire; communication 
made by defendant's agent to N. Y. public ser
.... ice commission at a hearing, aud also by 
defendant's attorney at the hearing, held admis
sible); St. 1917, Mar. 26, c. 156, § 3 (employ
cr's compulsory reports of industrial accidents 
to State labor commissioner" shall not be used 
as evidence against any employer" in an aetion 
by employee for damages) ; 
New York: Cons. L. 1909, Pub. Service Com. 
§ 47. St. 1910, c. 480, § 47 (common carrier's 
compulsory notice of aecidents, reported to 
Stllte public service commission. .. shall not 
be admitted as evidence" against the carrier 
in any aetion for damages arising from the 
matter reported) ; 
.vorth Dakota: St. 1921, c. 143, Mar. 9, amend
ing St. 1919, c. 162, § 5 (reports by employers to 
State bureau shall not "be used in any court 
in any action or proceeding pending therein" 
unless the bureau is a party) ; 
Oregon: Laws 1920, § 6653 (State industrial 
accident commission; employers must report 
accidents, but no such report .. shall be used 
as evidence" or for any purpose against the 
employer in an action for. damages) ; 

Porto Rico: St. 1916, April 13, No. 19, § 11, 
St. 1921, May 6, l\'o. 1, § 1 (workmen's com
pensation; employer's required report of acci
dents tn the bureau of labor "shall not be 
evidence against the employer in any proceed
ing either under this Act or otherwise ") ; 
Tennessee: Shannon's Code 1916, § 3052 a 58 
(employer's report of accident, made to State 
department of workshop insilection, not admis
sible in evidence) ; 
Ftah: Compo L. W17, § 3030 (State commis
sioner of immigration, labor and statistics; 
information ncquired shall be deemed .. confi
dential") ; § 4812 (iitl1te public utilities commis
sion's report upon 1m accident, not admissible 
.. in any action for damnlle hll5ed on or arising 
out of the loss of life or injury to person or 
prollerty ") ; 
Washington: R. & B. Code 1909, § 8659 (State 
railroad commission; reports of accidents by 
railroad officials shall not he admitted as evi
dence in any action for damQ:;l!s "grov;ing 
out of any matter mentioned in said report ") ; 
Wisconsin: Stats, 1919, § 2394-38 (employ
er's reports of accidents to State industrial 
commission shall not be admissible "in any 
action srising out of the death or accident 
reported "); 1919, Eggers V. S. Co. v. !nd. 
Com., 168 Wis. 377. 170 N. W. 280 (employ
er's report under Stats. § 2394-16, admissible) ; 

4 Ma7'l/land: Ann. Code 1914, Art. II, § 14 
(State bank commissioner shall .. keep secret 
all the facts and information obtained ... except 
when" called as a 'witness in any criminal pro
ceeding"); Missouri: Rev. St. 1919, § 11679 
(State banking department; staff shall "keep 
secret all facts and information obtained," 
except when" called as a 'witness in any crim
inal proceedings"); Pennsylt'ania: St. 1919, 
May 21, Dig. 1920, § 1254, Banks (State bank 
commissioner not allowed to disclose records of 
information obtained, except .. by special order 
of court or other legal process "); So. Dakota: 
Rev. C. 1919, § 8923 (State bank superintend
ent, and his staff, take oath to keep secret" all 
facts and infortnation obtained in the discharge 
of his official duties, " except .. when called as 
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commercial data are similarly protected when required by law to be divulged 
to administrative officials.s 

(5) Family fact8, required to be disclosed to censU3 officials, fall within the 
principle.6 

(6) Modern sanitation and public health having become the subject of 
systematic administrative inquil'.v for preventive purposes, the necessary 
data must be obtained, on some topics, chiefly by reports from persons having 
direct information. Such reports are therefore required by law. To encourage 
the fulfilment of this duty, a privilege has been recognized. in some States. 
Whether such a privilege is a necessar,\' measure, can hardly be determined 
until greater experience has been gained. The legislative recognition thus 
far extended rests apparently upon • a priori' beliefs or upon complaisant 
caution. The subjects covered are these: 

(a) Reports of occupational di'Jeuse, required to be made by physicians to 
State industrial commissions, are sometimes given this privilege.7 

a witness in a proceeding in a court of justicc") ; said copies or any information derived," etc., 
Wisconsin: 1919, Cousins v. Schroeder. 169 "except in the course of some judicial proceed-
Wis. 438, 172 N. W. 953 (under Stats. § 2020, ings of [to?] which the State: is a party," etc.). 
requiring secrecy for information ohtained by a Federal: Code 1919. § 3722 (penalty for 
a bank commissioner .. except when called as any cens"Js official who" shaH, without the au-
a witness in any criminal proceeding or trial thority of the Director of the Census, pUblish 
in a court of justice." held (1) that the cltcep- or communicate any infollllation coming into 
tion docs not include civil casc-~, here, an action his possession by reason of his employment ") ; 
by the commissioner to recover dclinquent § :3727 (the information furnished by the 
sums from the bank officers, and (2) that the Owner, etc., of auy .. rompany, business, insti-
insolvency of the bank in question, and the tution, establishment, religious body, or or-
institution of liquidation proceedings. did not ganization of any nature whatsoe\'er," bhall 
terminate the pri\-jJege). be .. used only for the statistical purposes for 

6 Federal: Code 1919, §§ 3722. 3727, 37:14, which it is supplied. Xo publication shall be 
3751, 3754 (census data; quoted infra. n. 6) ; made by the Census Office whereby the data 
§ 9710 (tariff commission; no member or Clll- furnished by any particular establishment can 
ployee shaIl divulge" in any manner whatever be identified "); § 3734 (the director may" in 
not provided for by law. to any perSOll. the tmde his discretion furnish to individuals such data 
secrets or processes of any person embraced in from the population schedules as may be de-
Rny investigation by the commission) ; Arkall- sired for genealogiral or other proper pur-
Sa.!: Dig. 1919, §5956 (fire insurance inquiries by poses," provided that .. in no' case shall 
State commissioner and fire marshal: the result imformation furnished under the authority 
shall not" be given in evidence upon the trial of of this titl!! be used to the detriment of the 
any civil action upon any l'OlicY," Dor shall any person or persollB to whom such infOImation 
statement made by an insurer or his agent, as rel"tes "); §§ 3751. 31"54 (cotton and cotton-
to the cause of the fire, to the marshal. etc., sced data; .. the information furnished by any 
be admitted in evidence): Colorado: Compo individ'lal c.,tablishment ... shall be considered 
St. 1921, § 443 (reports required to be made to as strictly confidential. and shaH be used only 
State commissioner of immigration .. shall he for the statistical purposes for which it is 8Up-

regarded as confidcntial"); Naryland: Ann. plied ") ; Philippine lsi. Act No. 2352, Feb. 28, 
Code 1914. Art. 89, § 1968 (Stnte hureau oC 1914, § 24 (answerll to renb'U8 officials are 
industrial statistics and arhitrators there- required; but" no information secured by any 
under; .. all information of a personal char- census form shall be divulged ... except in 
acter or pertaining to the plivate business of the form of tabulations or summaries ha\ing 
any person. " etc., ,. shall be deemed eonfiden- no reference to individuals," and no entry 
tial"); Missouri: Re\". St. 1919. §§ 9817. made in the course of a cemrus officer's duty. 
9847 (inspection of corporate books bj' cor- etc .• "shall be admissible as evidence in any 
poration supervisor. etc.; infomlation. etc. ci\;} or criminal proceeding, save and except 
obtained shall be confid'~ntial and not dis- a prosecution instituted under thiB Act ") . 
dosed except "upon th!' <'rder of court," etc.) ; 7 Ohio: Gen. Code Ann. 1921, § 1243-3 (physi-
Texas: Re\·. Ch·. St. 1911, § 1188 (corporate dan's compulsory report to State department 
books, etc., inspected by attorney general; the of health of occupational disease, .. shall not be 
inspecting officer "shall Ilot rnakepublic oru~e evidence of the facts therein stated in any 
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(b) Reports of venereal disease, required to be made to State boards of 
health, are sometimes accorded a limited privilege.s 

(c) Reports of illegitimate birth, required to be made to official bureaus of 
vital statistics, by physicians, parents, midwives, or others, are sometimes 
given administrative privacy; but ob\'iously their relevant use in judicial 
inquiries need not and must not be forbidden.9 

(d) Certificates of death, required to be made to official bureaus of vital 
statistics, by the attendant physicians, are ordinarily made expressl~r ad
missible (so as to pass the barrier of the Hearsay rule) by the modern stat
utes organizing vital statistics (ante, § 1644). But, among the sundry data 
required to be reported, the cause of death is obviously a fact which may call 
for the ph~'sician's knowledge obtained by communication from the patient. 
Hence, in a State where the physician-and-patient prh-i1ege obtains, it would 
be appropriate to check its indirect violation by forbirlrling the use of these 
certificates to evidence the cause of death.1o Such a prohibition, howe\'er, is 
merely a corollary of the physician-and-patient privilege. Where the latter 
does not exist, the former has no reason for being. It is in no way justified 
by the present principle, because these report') of physicians, in general, need 
no encouragement by a grant of the present privilege; and the fact of the 
cause of death stancls on no different footing in this respect than any others 
of the sundry facts required to be returned in the certificate. In respect to the 
physician-and-patient privilege, these certificates are considered post, § 2385a. 

§ 23;8. (g) Privilege for Secrets of State and Official CommunicatioIJS. 
What, then, yet remains, in the shape of official privilege? Eliminating the 

action arising (lIlt of the disease therein r('port- §!l (venereal disease; quoted ante, § 2220); 
cd "); St. 1921, Apr. 20, p. 177, adding to the Rhodc I slarui: St. 1921, c. 2081 (reports of 
Gen. Code § 1465-1l9 <I (physician ~hall reIJort wnereal disease required by law from phy-
to State industrial commission occupational sil"ians," shall be regarded as absolutelY 
diseases; but such reports .. shall not be e\'i- confidential "). 
dence in any action arising out of a disease Compare the statutes, antc, § 2220, requir-
th('rein reported "). ing examination for vencreal disease, and post, 

• CASADA: ,W,crta: St. 1918, c. 50. § 4 § 2380, prhileging communications to a phYlIi-
(\,{Onereal disense; no report of a medical ciano 
practitioner mad!' bon:, fide and without npg- 9 Uniform Vital Statistics Ad. 1920. § 19 
Iigence shall he admiseible against him in any (" Execl>t when ordered by a court of compe-
proceeding). tent jurisdiction in a cnse where such infor-

UNITED ST.\TES: Iou'a: Re\,. C. § 1291, 12!l7 mation is necessary for the determination of 
(physicians shall rcport vcnereal diseases to per~onal or properly rights. and then only for 
board of health; but all reports "shall bo such purpose, no memoor of the State Board of 
confidential "); "I ass<lchusctts: Gen. L. I 1l20, Heaah, nor any State nor local registrar, nor 
C. 111, § IIIl (" Hospital, dispensary, bbora- any person connected with the office of either, 
tory, and morhidity reports ann records per- shall disclose the fact that any record in this 
taining to gonorrhea or syphilis shall not be act pro\ided for shows that any child was 
public records, and the contents ther~of shall either legitimate or illegitimate "); § 23 (aimi-
not be divulged ... except upon proper lar, for copies given out from records); Ohio: 
judicial order" or to an official entitled to Gen. C. AnDot. 1921, § 62i4 (records required 
know); New Jersey: St. 1917, Mar. 29, C. 232, to be kept by maternity boarding-houses, etc.; 
§ 3 (compulsory reports of venereal diseascs by no officer of board of health shall disclose COD-
physicians, etc .• to State department of health; tents" except upon inquiry before a court of 
the department "~hall not disclose the names law." etc.). 
or address{'s (If slIl'h persons," except in Court 10 Ky. St.ats. Hl\5, § 2062 b, par. 2·1 (physi-
"in proseclltions under this or auy other State ciall's r("port of calise of death to State regis-
law"); Ok/ahoma: St. 1919, C. 17, Mar. 19, trar of \ital statistics; quoted po~t, § 2380). 
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foregoing principles, is there still a genuine testimonial privilege which is to 
protect public officers from the disclosure of certain kinds of facts or com
munications received through their official duties? Some such privilege 
undoubtedl~' exists. But the scope of that privilege has not yet been defined 
with certaint~·. 

So far as the tenor of the precedents has gone, they may be grouped into 
several classes: . 

(1) First, several rulings (all of them British), in actions against an 
official for defamation contained in an offici.al report, privilc6e the defendant 
from producing the defamatory writing, i. e. practically accord to him an 
exoneration from liability (ante, § 2:368) by refusing the means of proof.1 

§ 2378. t 1816. WYBtt ~. Core. Holt 299. 
302 (libel against the lieutenant.governor of 
upper Canada. by the sUf· .... eyor·gencral 
thereof; the defendant's consultation with 
the attorney·gener,ll. held pri .... ileged; Gibbs, 
C. J.: ":-;'0 officc of this kind could be exe
cuted with saiety. if con .... ersation!! between 
the go .... ernor of a distant province and his 
attorney·general. who is the only person upon 
whom such governor can lean for ad \ice. were 
suffered to be diselosl-d "); 1820. Home ~. 
Bentinck. 2 B. & B. laO. 134 (leading ca ... ; 
lihel by a lieutenant-colonel. who was enga?,l:ti 
in a mining compan~·. against orw of a court of 
inquiry appointed by the commander·in·rhief to 
inquire into the plaintiff's eonduct in the min· 
ing adventure and reporting his misronduct; 
the military secretary of th!' commander was 
held prh·ileged. for the defendant. not to pro· 
duce the minutes of the court of inquiry con· 
taining the allegcd lihel, nor was a copy 
obtained from the commander's office received ; 
on the ground that the report was made undcr 
lawful orders. was confidential. and eontained 
the names of witnesses and tenor of their evi· 
dence. and thus was privileged as an infOimcr's 
report); 1822. Earl t'. "ass. 1 Shaw 229. 2:36 
(libel. for a letter by H. to the customs com
missioners and the Treasury Offiee. in relation 
to the fitnes.~ of the plaintiff. nominee to a 
customs comptrollership; the commissioners 
were held pri \'ilegl'd not to produce the cor
respondence; the application was . ex parte.' 
the opinion by L. C. Eldon. citing Home r. 
Bentinck; the Scotch Court had ordered pro
duction by a vote of 3 to 2); 1832. Blake t·. 
Pilfold. 1 Mo. de Rob. 1!J8 (libel of a post-uffice 
employee; defendant's letter of complaint to 
the secretary of the postmaster·general. offered 
as the libellous statement, held not privileged. 
because not written by a public officer); 1860. 
Beatson v. Skene. 5 H. de ~. 838. 8.';3 (leading 
case; libel on an army-officer; letters to the 
Secretary of \Var and minutes of a court of 
inquiry. the Secretary of War ha\'ing been sub-
pamaed to produce but having attended and 
objected on the ground of "prejudice to the 
pUblic service." held prhileged on that 

ground); 1863. Gugy t'. Mllguire. 13 Low. Cun. 
33. 49 (libe!. for a communication to the GO\'
crnment by the defendant a police superin· 
temlent; on a subplCnll d. t. to the pro\'incial 
secretary for the document. in order to prove the 
plaintiff's case. and on objection on the ground 
of .. injury to the public service." production 
was held not compellable, because "the dis· 
closure is to divulge 'inter arcana imperii,' 
which no judge can dare to undertake"; :\[on· 
delet. J., diss.; an absurdity was given to the 
ruling hy thl' fact that the secretary had already 
Bent a copy of the document to the plaintiff) ; 
1864. M'Elven<,y t'. Connell:lIl. 17 Ir. C. L. 5.1j. 
6!J (libel. for a report by defendant as inspector
general of prisons to the Lord Lieutenant of 
Ireland; motion to produce the report and the 
minutes of testimony taken before defendant. 
not granted. the Lord Lieutenant ha"ing 
stated that" in his opinion it would be injuri· 
ous to the public service to produce the 
report"; the principle cO\'cring .. official com· 
lIlunieations. or communir:ations mndc to an 
official person in the dis'~h:lrge of a puhlic duty. 
whenever it is plain that the duty in compliance 
with which they ha\'c been made requires an 
unreserved communi~lItion in relation to the 
matter of it "); 1869. State v. Griffith. L. H. 
2 P. C. 420. 425. 4:18 (libpl for a letter of com· 
I,laint to the colonial secretary of St. Helpna; 
Lord Chelmsford said obiter that in Andcrsoll 
r. Hamilton. infra. n. 2. "the rule is corrprtl:: 
laid down "); 1873. Dawkins v. Rokeby, L. H. 
8 Q. B. 255. 2137 (leading case; libel. for testi
mony against the plaintiff by the dpfendunt. 
his general. at a military court of inquiry; 
held. that the proceedings and testimony were 
privileged; the opinion confusing the tWI) 
questions of defamation·privilege in the sub· 
stantive law and e\·idence·privilege); ISSS. 
Hennessy v. Wright. L. R. 21 Q. n. D. 509 (libel 
by the governor of Mauritius; dispatches. etc .• 
bet ween the governor or rOYIII commissioner 
and the Secretary o{ State for Colonies or 
between the first t.wo. directed by the Secretary 
of State not to be produced "on the ground 
of the interest of the St~.te and of the public 
sernee." held privileged, approving Beatson v. 
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(2) Xext, several similar precedcnts, in actions against offic:als for other 
hnds of wrong done to the plaintiff by official acts, hu\'c protected the de~ 
fendant from disclosure of his acts or his written admissions. thus again 
indirectly effecting his exoneration in substanti\'c law b~' rcfusing the means 
of proof.2 

(3) Again, se\'cral precedents (representing England. the r nited States 
Federal Court, and some Statc Courts) ha\'c declared a wit-ilege of secrecy in 
gClleral for official documcnt,'] in an officer's possession, particularl;\' (so far as 
any definition has been attempted) for COllllllullicalioll,Y vetlL'cell ()fficial,~; and 
in these precedcnts no question whatever of international politics or military 
dcfence was iJ\volved.3 

Skene. Bupra; the personal appearanco or affi- ant's r~sr>onsibility, the plaintifT ('al\~d tho 
cia"it of the Secretary to claim prh-ilego not military officer who hud aet('d, und IL'iked 
being here necessary). whether the defendant had given him thl:! 

Contra (but praetically repudiated by the onlers: upon objection that publie policy 
foregoing cases): 1804, Robinson I), May. i>revt'nted disdo>ure, Bayl('y, ,I., apllarently 
2 J. P. Smith 3 (lihel: dcfcndant'H letter of a~r<'('d, but allowed oral (('stimony to the fact 
information to the Admiralty Commissioner,. of the ordt'r : .. the law will not work injusticc" : 
produced): 1859, Dickson r. Wilton, 1 F. & F. this was inde!!'1 Iwating the devil around a 
419 (lihel, (or a lettl'r by d"fendllnt as colon .. 1 Htump): 1:;7.5, The Belll'rophon,.j4 L. J. Adm. 
reporting to the field-lJlllrshal about the pl!liu- I} (a~tion for injury hy ('ollision with a Govern-
tifT, and inclosing the rl'port of a ('ourt of ment vO&'cl: its commandt'r's r('llort to tim 
inquiry and oth('r documents: .. a derk (rolll Admiralty Office, held prh'ilcged, following 
the War Office was eallet! to produce the letter, Beatson r. Skene, -''']Ira). 
but submitted on behalf of the Secretary of War UNITED STATE';: CIlTIrI. Gen. 81. 1918, 
whether the proceeding>! ought to be produced" ; § 7i5, St. Hl21, r. 222, § 55 ( .. the r('ports and 
Campbell, L. C .. r.: .. You must produce thp. communications of all offirl'rs !Incl mcmi:k'1'S 
lett('r," and both I!'tter and documents werl' of the orgllniz~d militia or national guard in 
produced; that the :'leeretary clid not nttend the line of duty, addrt's.-ed to tl)('ir superiors, 
to object personllll~' is not m('ntioned :l8 the shall be privileged communications, and shall 
!(round of the ruling, alld the distinction of Itot l-e competellt evi<if'llec againdt the writer 
this ruling on that ground in subsequent in lilly civil or criminal IIction "): Pa. 1877, 
derisions docs not afTect the meaning of this Hllrtranft's Appeal, S5 PII. 4aa (I;rrlnd jury's 
ruling when made). 6ubpcena to the Gonruor, f'eeretary. Adju-

, ENGLAND: 11;16, And('rson r. Hamilton, tant-General, Gem'ral, alHl Major, to testify 
2 B. & B. 156, note (action br imprisonment ns to a riot; on 'lppliention for attachm('nt, 
against the Go,'eruor of I1eligolnnd; corre- the respondents answer('d that their knowledge 
spondence betw('en the Go,'ernor and the WIL9 obtained b~' official communications arid 
Sccrr.tary o( State for Colonies, with the plain- its disclosure would be "detrimental to the 
tifT's letter to tlill Secretary giving riso to the public servic<!"; the tpstimony was hrltl privi-
correspondence, heir! pri"i!eger!, first hecau~e le~ed, appro\-ing Beat"'llI r. Skf!!l(,; the opin-
"it might be prpgnant with a th'lIlsand fact.~ ioa inextricably confu"ps t hp prps~nt subject 
of the utmost conseq'lence respecting the stat!' \\;th the pri\'i\!'ge IIgaillRt attelldan~!': Agnew, 
of the governm('nt, th(' connection of partie", C . .T., and Sterrett, ,J., di~"., 'lllotN! "nt~, ~ 236!l) : 
the atate of politics, and the suspicion of for- > ENGLAND: 1723, Hi..hop Atterbury's Trial. 
ei;;n pOlVers with whom we may be in alliance": 16 How. St. Tr. 4n5 (the ('rown ha\'ing obtain-
secondly, becnuse no cxtrad mllterial alone to cd tr(,1I50nahlc ! .. ttcrs. imput('(1 to the defend-
the case could he re,'pi\·",I, "for the plaintiff ant, by IIJtere~,,!ing tllf' mails under a statute, 
must be entitled to the whole or none" a it WII.~ rt,tIOh'ed to be" iuronsistent \\;th the pul>-
mling absurd in two r(>~pet'ts, fi..,.t, because it lie safety," to allow any inquiry a~ to tho 
was not shown or e\,pn claimed that intern a- special wurrants issu('c1 for the purpose or the 
tional secrets were in filet nwntioned in the let- metho<1s used in oheying them: many Lords 
ten', lind secondly, in that 11"'-n the innocuou!! dissenting: it was also resolved that a clerk of 
and separable part..~ wer,' h!'lr! inadmissible); the Secretary's office, askecllls to the skill of a 
1817, Cooke r. :\taxwl'll, 2 Sturk. 183 (action fellow~lerk in unsealing letters and re-sealing 
for nrrest of person and destmetion of property \\;th eounterfeit sea!s, should not be examined 
in ACrie,,: plea, that the plaintiff was illegally "touching any transaction any way relating to 
trading in 811\ve8 and defendant had neted II!! the government, which camo to his knowled"o 
go\'~rnor under the law; to prove the defend- by reason of his being employed in the SCCI'O-

188 



§§ 2367-2379) ST:\TE SECRETS, ETC. § 2378 

(4) To these elasses must be added the rulings refusing to compel dis
closure of the t'otcs or sjJeeches of (l mcmber of the IIouse of Commons or of 
tary's office"); III How. St. Tr. pp. 49-1, 5-13, for rerord in the office; on the ground that a 
587, 629, 672 (the key by which Crown cletee- l'tate t"Jurt in a pTO.ccution und':r a :;tate law 
tives deciphered alleged cipher letterd was Dot has no jurisdiction to compel a Feueral nfficer's 
allowed to be disclosed, a~ "tending to the dis· disobedience to a Fed"ral regulation, equh's-
covery of their art," and thus destroying their !t'nt to law, forbidding surh diselosure; on 
usefulness); lI;:l!l, H. v. Huss • .'ll, 7 Dow!. Pro this point compare the prirwiplc of jurisdic-
693 (paper:! "of a "uhlic nature and in tho tion, ante, § 6); lS!lIl, R" Hirsch, 74 Fed. 928 
possession of Lord John Hussell in his public (unlawful liquor-selling by C.; the payment 
character as l"errctary of Rtate," held not pro- of a liquor-tax being admissible to show aD 
ducible); 1841, Smith r. East India Co., I intent to sell liquor, the deput~'-<·ollector of 
l'hill.50, 11 L. J. Ch. 71, L. C. Lyndhurst (hill Federal internal r('Vl'nUe was ord"r('d to pro-
for freight; rorr('SpO(Hjence on the subject duce a doeunll'nt in his custody in which C. 
hetween ,It'fl'(lflant's dire,'t"rs and the royal applied for" license and declared his intl'ntion 
~ornmi!!sio(l!'r". 11I'1r1 privi1l'~l'd au nccount of of selling liquor; h<:ld, th:lt no prh'i!el!:e existed, 
the cO!llpa!lY'~ gO"en:=:l"ntal duties; without in the absf'ncc of statute, requiring the secrecy 
such a privil"ge "the effect wOllld he to restrain of such declarations); 1897, He Weeks, 82 
the freedom of the commuuiclltions lind to ren- FL'<l. 729 (habeas corpus for a U. S. collector 
der them more ('autious, gllClrded, and re.. imprisoned for contempt in refusin!/: to pro-
scrvcd "); IS;;6. Wadeer r. East India Co., 25 duce evidence for thl' Court of Vl'rmont as to 
L. J. Ch. :345, 1:' Der;. ~1. & G. IS:?, 187, l!l0 the payment of n liquor-tax hy a defendant in 
(bill for ddivery of notes of Governor-General tlmt court; on h"ing asked wlH'ther X. had 
of India; dis~o""rY r('fuse'( of political cnm- pllid him for ohtllining a tll3:-<ltamp, he replied 
!1luuirations Iwtwe('n ddt·ntl"'lt and its Indiau that he could not remember but had tIll' m!'nns 
w,vernnll'nts; privi1,'W' 11I'Id to eover "State of ascertaining, .. wh!'reupoll he WaS ask"d to 
(Jupers, di"lmtch.'~. minlltl's, or documents of osct'rtnin and state th" fact, which h" refuscd 
any sueh d"scription whieh rl'late to the carry- to do berause hi~ means of knowledge of it had 
in~ on of thl' g!)\'ernment and lire ('onnected come to him soldy in his official capacity," and 
with Ihe transaetion of JJllbli~ Rfiairs"; placed bccl\u~e his superior's instructions forbade dis-
on th!' usual ground of the possibility of the·ir d05ure; hl'ld, that althou~h by bw the offi-
Ilfft.'cting "tIll' qU!'~lion of pC'url' or war"; cial records wefl' open to publie inspection, 
(h'l'idl'tl hy 1.T.. J. Turn"r and Knight-Bruce, the offirial ~ould not be ('omp"lll'd to gi"e e"i-
overruling the .'unlrary dC'cision of Homilly, dence; "the Federal government ... eOD-
M. H., who hnd said that" ollieial documents not be required to provide evidenl'e for the 
in many ('asC's an' privileg!'d, but in some casl'S State Courts "); lti99, Re Comingore, 96 Fed. 
they arC' not .,); 1911, Steinie Morrison's Trial, 552 (a Treasury r<'l!:lllatirm forhade revenue-
p. 240 (:\otahl., British Trials Series, Hl22; to collectors from producing records or furnish-
discr('dit the a~rused's account of himself 118 a ing copies; l",ld, in a State action for taxes 
native of Austrnlia, etc., the prosecutioo intro- against IL distill('r, that his reports to thl! Fed-
duced a petition Bent by him when in prison for ('f:u collector were privil~ged not to be dis-
n fomlC'r offence to the Home Secretary. ask- closed by the latter, on thl' grounds partly that 
ing for a r('mission of Bt'ntence and repfl'senting the State could not control a FC'deral official, 
himself 118 a Hussion, etc.; Dnrling, J., held partly that the document was au official "Quasi 
that" the rule with fl·g:lrd to public offices is confidential" documl'nt designed solely to aid 
that they are allowed 1I very I:ug,! discretion"; in the collection of Federal rcvenue); 1900, 
the Home ~e'~rctary could not have been COID- Boske r. Comingore, 1;7 t:. S. 459, 20 Sup. 
pC'lled to produce the petition, "if he hlld taken 701 (the precC'ding ruling IIffirnwd on appeal) ; 
the ohjection that it was against the public 1903, Re Lamberton, Ark. Dist., 124 Fed. 446 
intPr('st that it should be produced"; but held, (deputy collector of intC'rnal re"enul', held 
hI! violntl'd no privilege of the petitioner in privileged from testifying whether he had seen 
~iving it to the pro~ecution for production). a Federal license to sell liquor publirly po~tcd 

t'~(TED STATES: F"ti,'7'al: 1800. U. S. r. in a certain house; applying the principle of 
('oop"r, Whurt. St. Tr. 65!J, 662 (libel on the Boske V. Comiu~ore); 1910. Stegnll •. Thur-
Pre8ident; J)f{)duetion of unspecificri oilleia! man, D. C.~. D. Ga., liS Fed. 81:i (operations 
dncumf'nts, not compelled); 18i2, V. S. r. :::ix of a distillery under grand jury inquiry for 
Lots of Ground, 1 Woods 234, 236 (com'spond- violntion of Stnte prohibition IlIw; the U. S. 
"nce between the attorney-general and a dis· store-keeper nnd gaugl'r on duty there:lt, held 
triet nttoflH'y a.~ to dismissing a writ of error, privileged from disclosing information obtained 
Ill·ld "onfidential); 189,5, He Huttmon, iO F"d. by him in the course of duty,ond prohibited to be 
1m!! (Federal deputy collector of internal re\'- disclosed by U. S. Re\·. St. 1878, § 3167, "except 
"nue not comp,.'llable to testify in n !':tntc court as pro\'ided by law," and Tn'n,ury Circulars 
to statements made hy an appJicR(,t for a liquor of April 15, lS98, Oct. 10, 1900 and April 18, 
dl·lller's ttllt-stamp. the statements being made 1904;" the method prescribed by the Secre-
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Congress,4 or to compel disclosure of the 7Jroceedings oftlle Ilou~e of Commons;5 
the former being in effect (like the rulings in libel actions) virtually an in
direct enforcement of the member's non-liability for his utterances, and the 
latter resting merely on a traditional fiction of secrecy once much cherished 
by the British House. 

(5) An occasional precedent has applied the genuine testimonial privilege 
to refusing disclosure of matters involving "secrets of State" in military or 
international affairs; including proceedings before a military court of inquiry.s 
tary of the Treasury for courts obtaining this 
information is an application to the Secretary 
of the Treasury by the judge of the Court in 
which the informution is detiired"; Boske v. 
Comingore followed); Code 1919, § 6M (doc
uments, etc., in department of Interior may be 
furnished, by copy, to applicant .. when not 
prejudicial to the interests of the government, .. 
in the officer's opinion). 
A.lcbama: 1906, Davis r. State, 145 Ala. 69, 
40 So. 663 (under Code IS9i, § 50R6, prO\'iding 
that a U. S. revenue liquor-license may be 
proved orally, the defendant was allowed to be 
asked ii he had one) ; 
Kansas: 1906, State v. !';ippert, i4 Kan. 3il, 
86 Pac. 47S (illegal liquor sales; the Federal 
revcnue collector having refused to produce 
the record of Iiquor-tax-Iists or to furnish a 
copy, under the rule in Re Weeks, supra, an 
('xamined copy was admitted; the prescnt 
principle not considered); 1906, State v. 
Schaeffer, i·1 Knn. 390, SO Pac. -Iii (similar); 
New Jersey: ISi1, Thompson v. R. Co., 22 
=--. J. Eq. 111 (suhpwna d. t. upon the Governor 
for the engrossed copy of a private statute; 
held that he might withhold "any paper or 
document in his possession. or any part of it, 
if in his opinion his official duty requircs him 
to do so"; here the Governor did place the 
document ut the Chunccllor's disposal); 
"Vcrmont: 1830. Redfield, J., ill Clark v. Field, 
12 Vt. 485 (" I apprehend thnt the true doc
trine, in regard to requiring a "itness to dis
close State secrets. is that the Court "ill 
exercise its disc'retiOIl in each partit'ular case ") ; 
1902, Nyc t·. Daniels, 81 Yt. 75, 53 Atl. 150 
(a postnw.ster held privileged not to disclose 
whether the plaintiff sent a registered letter, 
on the theory that a postal regulntion prohibit
ing such u diselosure had the force of law; 
the fallacy of the Court appears in the proviso 
of the U. S. Hcv. St. § 161, Code 1919, § 226 
authorizing such regUlations provided they be 
.. not inconsistent "ith law") ; 
Wisconsin: 1906, Meyer v. Home Ins. Co., 127 
Wis. 29a. 106 ~. W. 108i (tobacco lost by fire; 
records of the V. S. internal-revenue department 
at Milwaukee showing the amount of goods, 
held privill'gcd, on demand of the deputy col
lector; fol\o"ing Boske v. Comingore, U. S.). 

For rulings under statutes concerning a.'SC.8S

ment-list8 und unfinished inventions, see ante, 
§ 2377. 

Doubtless some of the Federal Executive 
Departmental Reoulalions prohibit subordinatn 
officials from disclosing the contents of official 
records without specific consent of the head of 
the Department, even on subpa!na to appear 
in a judicial proceeding. But such regulations 
do not have the force of law, as against a judi
cial ruling, unless they are based upon an 
express or implied authority of the Executive 
to make such rules. For example, it is main
tainable that the President's authority under 
the Selective Senice Act of :o.fay 18, 191i, gave 
Bueh effect to his regulations; see the citations 
in note 6, infra. 

4 Eno. IS04, Plunkett v. Cobbett, 5 Esp. 136 
(libel on plaintiff's conduct in parliament in 
Ireland; a witness called to prove the plain
tiff's expressions in pnrlialllent, held prhilcged 
from disclosing the tenor of the speeches, 
though not from stating the fact of speaking 
there); 1852. Chubb n. Salomons, 3 C. & K. 
75 (Pollock, C. B., after consulting the other 
judges of the Exchequer, refused to compel a 
member of the House of Commons to relate 
whether the defendant voted in the House, 
without the permission of the House that he 
might testify; an officer of the House was then 
examined, the House ha\-ing given permission) ; 
U.8. IS22, Law v. Scott, 5 H. & J. Md. 438,458 
(slander; testimony to a \'ote in the Senate re
jecting the plaintiff's nomination; question 
apparently not decided). 

~ 1818, Commons Journal, vol. 73, p. 389, 
May 26, quoted ill a C. & K. 77 (in consequence 
of the case of R. v. Merceron, 2 Stark. 366, in 
which the shorthand reporter of the House had 
been examined without its leave, .. Resolved, 
that all witnesses examined before this House 
or any committee thereof Ilre entitled to the 
protection of this House in respect of anything 
that may be said by them in their evidence "); 
)839, Stockdale v. Hansard, 9 A. & E. I, 212, 
per Patteson, J. (Commons proceedings are in 
theory secret until the House permits publi
cation); 1868, Wason v. Walter, L. R. 4 Q. B. 
73, 95, semble, per Cockburn, C. J. (similar). 
Compare the following: Can. Rev. St. 1906, 
c. 10, §§ 7-9. 

G Enoland: 1817, R. v. Watson. 2 Stark. 116 
148 (sedition; a clerk of the War department, 
after testifying that a plan found in defend
ant's possession was a plan of the interior of 
the Tower of London, was asked on cross-
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(6) Furthermore, the supposed testimonial privilege of these foregoing 
precedents has been embodieci in broad form in several statutes, by legis
lators who perhaps did not perceive the possible scope of their phrasing.; 

examination whether another plan, printed 
and purchasable, was a correct plan of the 
Tower, but '"the Court held that it might be 
attended with public mischief to allow nn offi
cer of the Tower to be examined as to the 
accuracy of such a plan "); 1904, Mercer v. 
Denne, 2 Ch. 535. 544 (ancient plans nnd maps 
of aellllhoro boundaries prepared for the \\" ar 
Office in 1641-47 werE! excluded, by Farwell, J., 
because "it would be most dangerous to admit 
confidential reports, made to the War Office" ; 
the ruling is absurd, first. because the War 
Office made no claim of privill'ge, and secondly, 
because the offering coynse! had become fully 
cOllversant with the" confidl'ntial" documents, 
and thirdly, bl'cause the lapse of time had 
made the secret of 110 consequence; no au
thority at all is cited) ; 1905, Mercer v. Denne, 
2 Ch, 538, 560 (foregoing ruling affirmed on 
appeal; Vaughan Williams, J.: '" I agree, 
al though not perhaps exactly on the same 
grounds"). 
United States: 1807, Aaron Burr's Trial (cited 
post, § 23i6; here the correspondencc desired 
might have involved international relations 
with Spain and France); lSi5, Totten v. U. S., 
92 U. S. 105 (no action can be mninmined on a 
contract with the Government for secret scr
.... ice as a spy during wnr; '" the secrecy which 
such contracts impose prccludl's any action for 
its enforcement "); 1910, In re Groye, 3d 
C. C. A. 180 Fed. 62 (infringement of patent 
on engines for torpedo-boat-destroyers; the 
defendant having pleaded the official ~ecrecy 
of plans drawn for the construction of govern
ment vessels, the Secretary of the Na\'y on 
request from the Court declared ~hat the proof 
would not be detrimental to public interests, 
and the witness was held compellable); 1919, 
Sept. 11, War Department, Judge Advocnte 
General's Office, Reply to The Adjutant Gen
eral, No. 327.01 (under Selective Service Heg. 
Nov. 1917, § 11, made by the President under 
the war-time Act of May IS, 1917. disclosure of 
the depcndency records of deceas<:d registrants 
is not permissible for use in litigation to establish 
relationship, property, etc. ; but the amendment 
of the regulation to pel'mit such disclosure is 
recommended) ; 1922, Harris v. Walsh, D. C. 
-,277 Fed. 569 (divorce by husband for wife's 
cruelty in filing an affida\it with the Selective 
Service board and thus causing him to be 
inducted into military service; on application 
for an order to The Adjutant Genernl of the 
Army for inspection of the records of Selective 
Service boards, held thnt §§ 11 and 12 of the 
Presidential regulations, forbidding disclosure 
without the registrant's consent except in 
prosecutions for violation of the regulations, 
lind forbidding even disclosure to the regis-

trnnt of names of informants. The Adjutant 
General was entitled to withhold disclosure; 
the measure being based on military policy). 

The following measures, for military co-urts of 
inquiry, rest rather on the principle of § 2362, 
ante, sueh a court being comparable to a grund 
jury: EII(}.8t. 1SSI, 44 & 45 Vict. c. 58, Army 
Act, § iO. Rule 124 L ("The proceedings of a 
court of inquiry, or allY confession, statement, 
or answer to a question made or given at a 
court of inquiry, shp.1I not be admissible in 
e\idence against an officer or soldicr," except 
upon trial for perjury); WIG, R. v. Colpus 
and Boorman, 1 K. B. 5i5 (conspiracy to 
dcfraud military authorities; statements by 
the accused before a court of inquiry, held 
admissible; the privill'ge declared in Army 
Act liiS1, § iO, Rule 124 (L), applil's "only to 
procc!'dings in military tribunals ") ; 19:!I, 
The King ~. ~furphy, 2 Ir. R. 190, 221 (the 
IIceused, de~iring to cross-examine a witness 
for the prosecution, at a court-martial, cailed 
for the proceedings at a court of inquiry 
where the 'I'oitncss had testified; this was 
refused, on the ground that by the Army Act, 
St. lSSl, c. 58, Rule of Procedure 124 L, .. the 
proceedings of a court of inc luiry . . . shall 
not be admissible in evidence ngainst nny 
officer or soldier"; held thllt the rule did for
bid the use of the tcstimony for the purpose 
de.ired); U. S. The American Articles of War 
provide (U. S. St. 1920, ,June 4, c. II, Articles 
of War, Ko. 27) that the proceedings of a 
court of inquiry .. may with the cOTlScnt of the 
accused be read in evidl'nee before any court
martial," etc., in a case not capital nor involv
ing an officer's dismissal, and for the defence. 
unconditionally; the italicized clause was 
inserted in the Revision of 1920. 

Compare the rulings based on 1I01l-liability 
for dcfamation in eourt-martial proceedings, 
(supra, notes 1 and 2). 

7 CASADA: A.lta. St. 1910, 2d scss., Evidence 
Act, c. 3, § 30 (like Onto Rc\·. St. c. 76. § 27) ; 
/I'. Br. Consol. St. 1903, c. 127, § 56 (like Onto 
R. S. c. 76. § 27); Onto Rev. St. 1914, c. i6, 
§ 27 (" Where documents in the official posses
sion, custody, or power of n member of the 
Executive Council or the head of a department 
of the public service of this pro\;nce, .. and the 
officer having the documents is called as a wit
ness, "he shall be entitled, acting herein by the 
direction and on behalf of such member of the 
Executive Council or head of the department, 
to object to produce the document.s on the 
ground that they are privileged"; the objec
tion to have the same effect as if the superior 
officer had made, it); P. E. I. St. 1889, § 29 
(like Onto R. S. c. i6, § 27). 

UNITED STATES: Cal. C. C. P. 1872, § 1881, 
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(7) Finally, there are a few rulings (none of them important, except per
haps :Marburyv. ":'.iadison) in which the existence of a prh'ilege in the large 
scope predicated by the modern English rulings is negatived.s 

Policy of the Privilege. It may be said, then, that the extent to which this 
privilege has gone (beyond" secrets of State" in the military or international 
sense) is by no means clf!arly defined; and, furthermore, that it has not be
come a matter of precedent or even of debate in more than a few jurisdictions. 
Its scope and bem'ing are therefore open to carefu! examination in the light 
of logic and policy. What are the reasons which have been advanced for this 
privilege, and how do they bear testing? They are sufficiently represented in 
the}ollowing passages: 

164(), Earl of Strafford's Trial, 3 How. St. Tr. 1427, 1441; Parliament was now strik
ing at Charles I by prosecuting his chief political aclviser: Sir Henry Vane having testi
fied, as a member of the King's Coull(~il. that the defendant Strafford "did say at the 
Council Board" that he would help hiR ~Iajcst:-· Charles I with force to reduce the 
kingdom, if Parliament remained obstinate, Lord ClaTClulatt remarks: "The ruin that this 

par. 5 (" A public officer cannot be examined duce the records: Oil objection that he had 
as to communications made to him in official taken an official oath of secrecy. L. C. J. Ellen-
confidence. when the public interests would borough said that the gh·iI.g of cvidence in 
sutTer by thc di~c1osure "); Colo. Comp. St. court was an implied exception to the oath, 
19:!1. § 6563 ("A public officer shall not be and compelled lJroduction). 
I'xamincd as to communications made to him UNITED ST.'I. TES: Federal.: 1803. Marbury v. 
in oflicial confidence. when the public interests. Madi~on. 1 Cr. 137. 143 (mandamus to the 
in the judgment of the Court. would sutTer by Secretary of State to deliver commissions to 
the disclosure"); Ga. Rev. C. 1910. §§ 4544. justices of the pence; the commissions were 
5'(377 (" offieial persons" cannot he called on alleged to have been duly mad!, out and scaled. 
"to disclose any State Illutters of which thtl but unlawfully withheld: e1erks of the depart-
policy of State and the interest of the eOllllllu- ment of State being summoned to prove tho 
nity require concealment "); § 57::>5 (" secrets fact. they claimed a prh'i1'~ge not to discloso 
of State" are excluded); I cIa. Compo St. 1919. the transactions of the OffiCI', and the Attorney
§ 7937 (like Cn!. C. C. P. § 1881); I a. Codo General being ,\umllwned for the sume purpose 
1897. § 4609. Compo C. §7316 (like Cal. C.C. P. mllde the sl1me claim; held that they must 
§ 1881); Minn. Gen. St. H1l3. § 8375 (like answer. the facts not being confidential; the 
Cal. C. C. P. § 1881); Mont. Rev. C. 1921. Court said, "thcy had no doubt he ought to 
§ 10536 (like Cal. C. C. P. § 1881); Nebr. answer; there was nothing confidential 
Camp. St. 1921. § 8842 (like Cal. C. C. P. required to be disclosed. If there had been. 
§ 1881); Nev. Rev. L. 1912. § 5423 (like Cal. he was not required to answer it .... But the 
C. C. P. § 1881); N. D. Compo L. 1913. § 7923 fact wheth.!r such commissions had been in the 
(like Cal. C. C. P. § 1881); Or. Laws 1920. office or not could not be a confidential fact; 
§ 733 (like Cal. C. C. P. § 18::>1); P. I. C. C. P. it is a fact which all the world have a right to 
1901. § 38:! (like Cal. C. C. P. § IH81. in8erting know"; good argument by Mr. Lee); Milllle-
"during his term of office or afterwards." "(Ita: 1913. Schall V. Northlaud M. C. Co .• 123 
after "examined "); § 1247 (quoted ante, Minn. 214. 143 N. W. 357 (trustee in Federal 
§ 488); P. R. Rev. St. & C. 1911. § 1408 (like bankruptcy court. held not pri\ileged against 
Cui. C. C. P. § 18Hl); S. D. Re~·. C. 1919. a sunpc.ena d. t.); PemlByivania: 1843. Capt. 
§ 2730 (like Cal. C. C. P. § 1881): Utah: Compo McKenzic's Case. 2 Pars. Eq. Cas. 227. Pa. 
L. 1917. § 7124 (like Cal. C. C. P. § 1881); Com. PI. (l{Jtter~ rogatory in an action for 
Wash. R. & 13. Code 1909. § 1214 (substantially libel; testimony by officers of a court-martial 
like en!. C. C. P. § 1881). to the votes given for and against the plain-

s ENor..um: 1775. Maharajah Nundoco- tiff therein charged. held not prhilcged: the 
mur's Trial. 20 How. St. Tr. 1057 (records of COllrt. however unwilling" to establish a prece
the Governor and Council of the East India dent which might in any way weaken the naval 
Company. required to be produced. though arm of the government. saw in all this no legal 
the "safety of the State" was urged in op- bar to the adduction of evidence to which a 
posing production); 1813. Lee V. Birrell. citizen is entitled under the laws"). 
3 Camp. 337 (action for penalty; to prove Distinguish of course the question how far 
the defendant a collector of property tax the a citizen may claim aCC€88 to and inspection of 
commisaioners' clerk W/18 summoned to pro- judicial or similar recorda (ante, § 1858). 
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last act [of producing this testimony) brought to the King was irreparable; for ... it 
wa~ matter of horror to the counsellors to find that the;.,. might be arraigned for every 
rash, every inconsiderate, every imperious expression or word they had used there; and 
so made them more engaged to servile applic"ations. It banished forever all future free
dom from that board and those persons from whom his Majesty was to ex-peet advice 
in his greatest streights; all men satisfying themselves 'that they were no more obliged to 
deliver their opinions there frcel~', when they might be impeached in another place for 
so doing'; and the evincing this so useful doctrine was without doubt more the design 
of those grand managers [of the prosecution) than any hope they had of receiving further 
infollllation thereby." 

1820, D.\LL.\S, C. J., Home v. Bmtillck, 2 B. & B. laO, 162: "What is the ground upon 
which these [of informers) stand, except it he the ground of danger to the public 
good, which would result from disclosing the sources of such informations? For no per
son would become an informer if his nallle might he disclosed in a court of justice and if 
he might be subjected to the resentment of the party against whom he had informed. 
Does not this reasoning apply closely to the case now before us [a report by a court 
of inquiry to a commander-in-chief) on the broad rule of public policy and convenience, 
that these matters, secret in their natures and illvo!\'ing delicate inquiry and the names 
of persons, stand protected? ~ow what is this proceeding hut consulting with those who 
are bound to give the advice which is l'\.><juired as to the exercise of a puhlic duty? And 
whether the case be that of the attorney-general of a province alh;sing a governor, or an 
officer present at a court of inquiry directed to be held by the commander-in-chief, it is 
equally a case of advice anrl infonnation given for the regulation of a public officer." 

1860, POLLOCK, C. n., in Beatson ..... Skene, ii H. & ~. sas, 853: "We are of opinion 
that it cannot he laid down that all publie documents, including treaties with foreign 
powers and all the correspondence that may precede or accompany them, and al\ commu
nications to the heads of departments, are to be produced and made public whenever a 
suitor in a court of justice thinks that his cllse requires such production. It is manifest, 
we think, that there must be a limit to the duty or the power of compelling the produc
tion of papers which are connected \\;th acts of State. As an instance, we would put 
the case of a British minister at a foreign Court writing in that capacity II letter to the 
Secretary of State for Foreign Affairs in this country, containing matter injurious to the 
reputation of a foreigner or a British suhjcet; ('an it be contended that the person re
ferred to would have a right to compel the production of the letter in order to take the 
opinion of It jury whether the injurious matter was ,nitten malidously or not? We are 
of opinion that, if the production of a State paper would be injurious to the public serv
ice, the general public interest must be considered paramount to the indh'idual interest 
of a suitor in a court of justice." 

1888, FIELD, J., in llenne,'3Y v. Wright, L. R. 21 Q. B. D. 50!), 512: "There are two 
aspects of this question. First, the puhlication of a State document may involve danger 
to the nation. If the confidential communications made by servants of the Cro"m to 
eaeh other, by superiors to inferiors or by inferiors to superiors, in the discharge oj their 
duty to the Crown, were liable to be made public in a court of justice at the instance of 
any suitor who thought proper to say 'fiat justitia ruat crelum,' an order for discovery might 
invoh-e the country in a war. Sceondly, the publication of a State paper may be injurious 
to servants of the Crown as individuals; there would be an end of all freedom in their official 
communications if th!:y knew that any suitor, that as in this case anyone of their own body 
whom circumstances had made a suitor, could legally insist that any official communication, 
of no matter how secret a character, should be produced openly in a court of justice." 

or these reasonings three things are to be said: 
(1) The brunt of the argument is that an official should be secured from 

liability based on his official communications made in the course of duty. 
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::\obody can dispute this general principle. But it signifies nothing for the 
la\\' of Evidence. It signifies an exoneration from tortious or criminal lia
bility. Whether and how far such exoneration should be conceded is a ques
tion of subtantive law, and is now solved by that law liberally in favor of 
officials. But wherever that law has declined to concede an exoneration, and 
has predicated liability, all this reason for protection ceases, by hypothesis. 
r t is a mockery to resen'e, against righteous claims, a privilege of testimonial 
seel'ecy. This 111l'ch seems plain. All the argument based upon hardship to 
oHicials may therefore at once be conceded; but for the purpose of testimonial 
privilege nil such cases are irrcle,'ant, being duly safeguarded b~' other means. 

(2) The remainder of the argument consists in il1\'oking secrec,\' for acts 
of pending international negotiations or military precautions agai1lst foreign 
enemies. This, too, may be conceded, There ought to be a protection for 
"secrets of State," in this narrow sense. But, this done, what remains? In 
onl,\' three or four of the precedents has there been even a pretence that the 
matters actuaIl;v presen'ed from disdosure concerned international faets of 
negotiation or defence. If they do not, then this reason is insllffieient; for 
it is vain to claim secrecy on the ground that something else might have 
heen asked for, which is in fact not asked for. 

(~) The qEe<;tion is then reduced to this, "Whethcr there are any matters 
of fact, in the possession of officials. concerning sulely the intcmal affairs of 
public business, ('iYiI or militar::, which ought to be privileged from <lis
closure when material to he ascertained upon an issue in a court of justice? 

Ordinarily, there are not. In any communit,\· under a system of repre
sentati\'e government and removable officials, there can be no facts which 
require to he kept secret with that solidity which defies e"en the inquiries 
of a ('ourt of justiee. "To cover with the veil of secrecy," said Patriek 
Henr~',9 "the common routine of business, is an abomination ill the e,\'es of 
e\'ery intelligent man and every friend to his countr?" Such a secrecy 
can ~eldom be legitimately desired. It is generally desired for the purposes 
of partisan politics or personal self-interest. The responsibility of officials 
to explain and to justify their acts is the chief safeguard against oppression 
and corruption. \Yhether it is the relations of the Treasur~' to the Stock 
Exchange, or the dealings of the Interior Department with go\'ernment 
lands, the facts must constitutionally be demandable, sooner or later, on the 
floor of Congress. To cOIlC'ede to them a sacrosanct secrecy in a court of 
justice is to attribute to them a character which for other purposes is ne\'er 
maintained, a character which appears to have been advanced only wlwn 
it happens to have sen'ed the interests of some il}(lividllal to obstruct in
vestigation into facts which might fLx him with a liability.lO 

9 Elliot's Debates. III, 170, cited supra, n. 3. !'\ewman. J .. has some sensible 
10 The Federal Gonrnment's deliberate remarks on the 8eel1llines.~ of the Federal gov-

obstruction, by this means at one time, of the erurnent's rellloving obstructions of this sort 
enforeemcnt of the State liqu(,r laws ha;; b"PIl from the ordinary course of justice in the State 
rcprehcru;iblc. In Stegall v. Thurman, Fed., eourt,. 
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It is urged, to be sure (as in Beatson t'. Skene), that the" public interest 
must be considered paramount to the individual interest of a suitor in a 
court of justice." As if the public interest were not involved in the admin
istration of justice! As if the denial of justice to a single suitor were not 
as much a public injur.'. as is the disclosure of any ollicial record! When 
justice is at stake, the appeal to the necessities of the public interest on the 
other side is of no superior weight. .• ?\ecessity," as .Joshua Evans said,lI 
"is always a suspicious argument, lImI IJe\'er wallting to the worst or causes." 
What is the necessity for se<:recy in such matters? To justif~' a pridlege, it 
must be, on settled principles (ante, §§ 2192, 228;3). a sec-rrcy indispensable 
to induce freedom of official communication or effieacy in the transaction of 
official business, and it must further be a s{'('re('~' whieh has remained and 
would have remained inYiolable but for this eompulsory diselosure. In how 
Illan~' transactions of offieial business is there ol'dinaril~' sueh a seerec~'? After 
guaranteeing to official cOlllmunications and acts an immunity from liability 
to ci"jJ or criminal eonseqUl'nces, amI after further eliminating those acts 
and communications which are in no sense secret from their inception, what 
remains of real and intrinsic secrec,' of transaction? If there arises at am' 

o 0 

time a genuine instanc'e of sueh otherwise inviolate secrecy, let the necessit~, 
of maintaining it be determined upon its merits, But the solemn invocation, 
in the precedents abo\'e chronicled, of a supposed inherent secrecy, has COIll

moniy been only a canting- appeal to a fiction, It seems to lend itself naturally 
to mere sham and e,'asion. 

The leading case of Beatson v. Skene is a sufficient example, 'ex quo disce 
omnes.' The plaintiff, Skene, was a general of cavalry; at the close of the 
Crimean war he was superseded in command, and resigned; an im'estigation 
into the state of the corps was made by General Shirley, whose secretar~' Hnd 
eommissioner the defendant Beatson was; the defendant reported to his 
superior that the plaintiff had stirred up mutiny in the corps, and afterwards 
so testified as a witness before a military court of inquil',\' held to ill\'estigate 
General Shirley's alleged libel on the plaintiff; for this testimony the plain
tiff's suit for libel was brought, and he sought pl'oduetion, in his proof, of the 
court's minutes of the defendant's testimon~', and of' the plaintiff's own 
letters to the Secretary of War. Now a plea of pri\'ilege in the substanth'c 
law might immediately have disposed of the matter. SiJ1ee it did not, the 
case placed the defendant in the position of hadng uttered an unjustifiable 
libel on the plaintiff. To refuse the production of the desired documents was 
therefore virtual1~' to deprive the plaintiff of his means of pro\'ing a just 
claim, And yet to protect the defendant, as the Court did, by placing this 
refusal on the ground of the secrecy of State affairs was to la,\' hold of the 
merest fiction, first, because the topic invoh'ed was only one of the plain
tift"s personal conduct in his own cavalry corps; next, because the whole 
subject and its details had long and notoriously been the theme of military 

11 Arguing in Home v, Bcntinck. 
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and public gossip, and Was in its inception known to scores of persons; and, 
again, because the \·cry Court which appealed to this inviolable secrecy for 
withholding the notes of the testimony permitted a person who had been 
present at the military court to pro\·e publicly the same oral testimony of 
the defendant which \vas reeorded ill the suppressed minutes! 

With such pharisaic shams and resounding incongruities is the rule replete 
in almost every instance.12 Hested upon such fictions, and applied in such It 
spirit, it tends to become merely a technical advantage on the side of that 
party who happens to be interested as an official and to be in possession of 
important proof. Let John Doe sue a neighbor for encroaching on his bound
ary line, and he may compel the neighbor to produce the documents whieh 
vindicate Doe's just claim. But let him sue a colonial officer for exploiting 
his land or imprisoning his person, . let him sue a postmaster for destroying 
his business by refusing the use of the mails, or a re\·cnue collector for the 
illegal impounding of goods, let him be the complainant against any gO\·

ernment official for anJ" oppressive conduct, and the same discovery of the 
facts is refused b~' law, provided only that the wrongdoer is sufficiently strong 
in interest with his superiors to induce them to ill\'oke the prh·ilege of official 
secrecy. The time has not yet come, with us, when such deliberate com
bination for the oppression of citizens by officials is rife. But the possibilities 
of such abuse are plainly latent in this supposed privilege. There is needed 
only the willingness to exercise them. The liquor-tax ca~es show how simple 
the expedient woul(l be, 'mutatis mutandis,' in a thousand cases, and how 
effecti\"e as an obstruction to justice and a refuge for cowardl~" oppre~sor~. 
Rules of law much more innocent in appearance ha\'e been made to sen·e 
evil purposes upon a large scale, "I'o nation" (in the words of a great 
American jurist 13), "ever yet found any incon\"enience from too close an 
inspection into the conduct of its officers; but many ha\"e been brought to 
ruin, and reduced to slaver~', by suffering gradual imposition and abuses 
which were imperceptible only because the means of publicity had not been 
secured." 

The menace which this supposed privilege implies to individual liberty and 
private right will justify us in repudiating it before it is too solidly entrenched 
in precedent. ~Iore than once have plain warnings been given us of the 
potency of its abuse for partisan and selfish ends: 

IS0i, Mr. Bons, arguing, in Aaron BUTr's Tria'l, Robertson's Rep. IT, 517: "I can 
never express, in terms sufficiently strong, the detestation and abhorren<'C which every 
American should feel towards a system of State secrecy. It never can conduce to public 
utility, though it may furnish pretexts to men in power to shelter themseh·es and their 
friends and agents from the just animadversion of the law, to direct their malignant 
plots to the destruction of other men while they are themselves secure from punishment. 
In a government of responsibility like ours, where all the IIgents of the public must be 
responsible for their conduct, there can be but few secrets. The people of the United 

12 E. 0., Gugy v. Maguire, Hartranft's Appeal and other cases ante, esperially those or the 
Federal liQuor,ta.x receipts. 13 Edward Livingston, Works, I, 15. 
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States have a right to know every public act, e\'el)' thing that is done in a public way by 
their public functionaries. They ought to know the particulars of public transactions in 
all their bearings and relations, so as to be able to distinguish whether and how far they 
are conducted \\;th fidelity and ability; and \\;th the exception of what relates to nego
tiations ,\\;th foreign nations, or what is called the diplomatic department, there ought 
to be nothing suppressed or concealed .... I \\;1\ again predict that, if a secret inquisi
torial tribunal be established by your decision no\", . . . if you detennine that we be 
deprived of the benefit of important written or oral evidence by the introduction of this 
State secrecy, you lay, \\;thout intending it, the foundation for a system of oppression. 
If these things be established, to go down to J)Qsterity as precedents, the ine\'itablc con
sequences \\;1\ be that, whenever any man in the United States becomes an object of the 
vengeance or jealousy of those in power, he may easily be ruined. A wickcd executive 
power will have nothing to do to effect his destruction but to foment dh;sions in this 
country, to encourage and excite accusations by its officers, to deny the use of all public 
documents that may tend to the justification of the accused, or to render the attainment 
uf exculpatory e\;dence dependent on the arbitrary whim of its prosecuting officers, and 
he will be condemned to sink without the smallest effectual resistance." 

1863, MmmELET, J., in GlIgy Y. Jfagllire, 13 Low. Can. 33, 38 (upon a Provincial Secre
tal)"s refusru to produce the report of a superintendent of police); "It has been pre
tended, as in the case of Home r. Bentinck, that it is necessary for the interest of the 
public that secrecy should be had in such and similar matters. . . . I cannot, I ought 
not, for a moment, as a judge li\;ng and administering justice under constitutional insti
tutions, admit such a monstrous doctrine, a. doctrine which prostrates to the ground 
that liberty, that protection to lire, honour, property, and to civil and religious liberty. 
which this country has so much right to boast of, too .... aluable to be thus thrown away and 
scattered to the four \\;nds of Heaven! A doctrine which reduces the judge 011 the Bench 
to an automaton, who. like the statue of Don Juan, will bend at the bidding of an~' reck
less politician, whatever shade of politics or party spirit it may be his lI1i~fortune to be 
tainted \\;th, or of any unprincipled member of society. whoever he is or may he. who 
is desirous of, or has interest in being screened, or of screening others, from the rc;ponsi
bility his misdeeds have subjected them to. If that doctrine be law. or rather, were law, 
it would be appalling. It would be such that no one would feci himself secure. I can~ 
not, I must not assent to it. It is not law. It is unconstitutional. It is tFannical. It 
is monstrous. And it must more glaringly appear so, when we come to reflect that an 
attempt is made to gi .... e it currency, and to fasten it on the judges of the land, under 
constitutional responsible go .... ernment. Such It pretension reminds me of what was so 
often done in France, under the old regime, by means of the nUL"{im then looked upon as 
sacred by the go .... ernment. The follo\\;ng \\;ll, much better than I could myself, illus
trate this branch of the subject: 'Vainement les Parlemeus ('t les alltres Cours souveraines 
{Olc\'aient une voix courageuse ('ontre ect intolerable abus; la Cour ne rcpondait qu'en 
lanpant de nouvelles lettrcs de cachet, ou par cette ma.'\ime, "qu'il ne faut pas soumettre 
a l'iospection des tribunaux Ie secret de l'administration et I'executioll des ordres du 
roi"; d'o~1 I'on concluait qu'il n'existait aucun recours contre les ordres donnes par ses 
ministres.' . . . I never can, and I trust never shall acknowledge as It true one, the para
doxical proposition, that under the protection of the freest and best constitution in the 
world, and the most solemn imperial statute guaranteeing Ollr rigilts, an action may be 
instituted against anyone who has caused damage to his fellow subject, but that it '\\;11 
be in the power of a. st.'Cre1ar:.·, or of any member of the government, to deprive the in~ 
jmed of the evidence which he may adduce to entitle him legally to a verdict or a judg~ 
ment. . . . [It is] a dangerous, monstrous pretension." 

I8i7, AmlEw, C. J., ill Ilartrcmft'., .Appeal, 85 Pa. 433, 458: .. There were fearful 
crimes committed on the 21st and 22d of July. These are the undoubted subjl.'Cts of 
judicial inquiry in the mode prescribed by law, to \\;t, through a grand jury. In that 
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unknown and Vllst multitude of citizens and soldiers, who were guilty? Who were 
innocent? By the 2~d section of the Declaration of Rights, it is declared that the 
'military shall in all ca.~e.~. and at (Ill times, bc in strict subordination to the civil power.' 
The military took Illany livcs the multitude some. Did the military act under the 
authority of the civil power~ Thi8 is one of the first points of inquiry by a grand jury, 
for it ill\'olves the question, whether their acts were murder, manslaughter, excusable 
or justifiable homicide. Thus the e\;denee of civil authority becoIlles essential to the 
inquiry. Did thc Govcrnor, as commander-in-chicf, conmmnu their presence, and aid 
ill quelling the violcnee of the lIlob~ Or was his authority assumed by unauthorized 
pcrsons? These are qucstions which the Governor alone, as a 'witncss, might be able 
to answer satisfaetorily, hy competent testimony in a common-law proceeding. They 
arc not State se('ret.<;, but acts of authority in their very Ilature public, and cannot be 
conrealed from the inquiry of the law. Thc rights of life and public safety arc too 
sacred to be subordinated to any right to conceal the authority by which they are de
stroyed or jeopar(led. If the executive authority was duly given, he neither can nor 
ought to \\;thhol,l the knowledge which acquits of ('rime the military acting under his 
own orders. jwleed, from the character of our excellent Governor, he would not for a 
moment refuse to come to their rescue, if he believed his duty dp.manded it. On the 
other ham\, if his authority was unlawfully assumed, or was ~illlulated, or Was exercised 
at the hi,lding of persons without right an infere:1cc whieh his abscnce in California 
verv naturally rai8e5 ancI the militarv havc becn involved in an unlawful act, his duty ...... .. 
a!H1 the rights of the people demand his testimony, that the parties who have thus misled 
them may be reaehc<1. This is no State secret as to them, but its concealment is a crime 
agaiast society. which no one who knows the Governor would attrihute to him, if aWare 
of his duty .... In every respect of personal ancl official duty, the State has a right to 
the disclosure. A contrary doetrine strikes at the essential and fundamental principles 
of a frcc government as set forth in the Declaration of Rights." 

§ 2379. ~~me: Who determines the Necessity for Secrecy. So far as the 
privilege has any legitimate scop~, it raises the qucstion how the existence of 
the facts which make it applicable is to be determined. If it extends only 
(as its just limits prescribe) to matters involving international negotiations 
or military precautions against a foreign enemy, the presence of such matters 
in the documents or communications sought to be disclosed must by Some 
authority be predetermined, before the privilege can be deemed applicable. 
If it extends to the larger seope indicated by the English rulings, still the 
existence of a necessit\, for secrecv must be in each instance declared. Who . ., 
shall make this determination? Ob"iously, and by analogy with other prh'i
leges, the Court (ante, §§ 21!):3, 2271, 2322, post, § :?5;)O). But the judge, urgcs 
the learned incumbent of that office. in Beatson 1). Skene,l "would be unable 
to determine it without ascertaining what the document was," -- surely an 
unasoidable process; "which inquiry," howe\·er. it is added, "cannot take 
place in private," It singular assumption. It would rather seem that the 
simple and natural process of determination was precisely such a private 
perusal by the judge. Is it to be said that even this much of disclosure cannot 
be trusted? Shall every subordinate ill the department have access to the 
secret, and not the presiding officcr of justice? Cannot the constitutionally 
coijrdinate body of government share the eonfidence? It is ludicrous to 

§ 2379. 1 A nie, § 23iS, note 1. 
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observe a chief magistrate, as in Beatson v. Skene, solemnly protesting his 
incompetence to share the knowledge of a fact which had ne\'er been secret 
at all and had for JIlunth~ hecll spre:ld abruad h:' the hundred tongues of 
scandal. By the doctrine of judicial notice, to be sure, he could not judicially 
know anything that was not already notorious; by a sarcastic pen'ersion of 
that doctrine, the perusal of the documents in Beatson t". Skene might have 
been urged upon the Court. 

The truth eannot be escaped that a Court which abdicates its inherent 
function of determining the facts upon which the admissibility of evidence 
depends will furnish to (lesigning oHkials too ample opportunities for abusing 
the pri,·ilege. The lawful limits of the IJrh'ilege are extensible beyond any 
control, if its applicahility is left to the determination of the very official 
whose interest it is to shield hb wrongdoing under the prh·ilege. Both 
principle and policy demand that the determination of the privilege shall be 
for the judge: 2 

1807, Aaron Burr's TrinZ. Robertson's Rep. I, 12], 1~7, 186, 25!i, IT. 536; treason; a 
subpccna • du('es te!'IlIll' wa,; b:illl·d hy C"11ief Justice ::-'f ar:;hall to l'rt'si,lent J (·fTerson, to 
attend and bring certain corre><ponden("e with General Wilkinson saill to he material to 
the defence; as to the argument that reasons of State might forhid the disclosure. 
M.utSIlALL, C. J., said: "There is ('Crtainly nothing hefore the Court which shows that 
the letter in question contains any matter the dise\osure of whieh woulcl endanger the 
publie safety; ... if it does contain any matter whil"h it would b~ imprudent to dis
close, whieh it is nnt t.he wish of the Executive to dis,'lose. s11(:h matter, if it he not 
illlTllcrliatdy :In.! essentiall;y applicahle to the point, will cf course I~ sUppre5!'e11. ... 
Ev~~1:hing of this kind, howcver, will h:l\'e its rlue N1llsirieratioll Oil the return of the 
subpccna .... I admit, in sueh a ("a~e, nllwh reliall!'e lIlust he placer! on the dedaration 
of the President; ..• perhaps the Court ought to collsirler the TCasons which would 
indure the President to refll~e to exhihit sHeh a letter as cOllclu~ive 011 it, unless such 
letter could he shown to he absolutely llCCCSsarv ill the dcf~Jl('e. The President may • • • 
himself state the particular reasons whi('h may have induced him to withhold a paper. and 
the Court would unquestionably allow their full force to those reasons." 3 l're~irlent 
J'EFFEHSO:\', while forwarding the desired letter, added the foUowin!(: "With respect to 
papers, there is c:ertainly a puhlie alHl private side to our ofii('es. To the fonner helong 
grants of land, patents for inventions, certain commission:;, prodanHltions. and other 
papers patent in their nature. To the other belong mere execllti\'(. pro(~'(.~Jings. All 
nations have found it Ile~sa~' that for the a,h'antagec!ls conduct of their affairs some 
of these proceedings at least shoul,l remain known to their l'xeclltiw functionary onl;y. 
He, of course, from the ';ature of the case, mUst be the sole judge of which of them the 
public interest v.;ll permit publication." 

1863. MmooELET, J., in GlIg!! v. Maguire. 13 Low. Can. 33, 3S (upon a provincial secre
tll~"S refusal to produce the report of a superintendent of police): .. [COJl(.'ClJing that. the 
privilege may e,:ist,l arc you to compare the <ii,;cretion, the unhiasscd minrl, the position 

~ What the English ruling to-day would be 515, 521 (disappro\'in~ Bentson r. Skene, on'this 
is uncertain: 1860. Beatson r. Skene, I) H. & 1\. point); 18~·I, Bradley v. :\Id/ltosh, 5 Ollt.22i. 
8:38, S53 (the executive officer's daim of in- 232, !l36 (the officer dctenninl's). Compare 
jury to pu blie interests det~rlIlineB the r~cog' Some remarks by the judges in Re Jo,wph 
lIition of the privilege; unless perhaps where Har!:reaves, Limited, 1900. 1 Ch. 347. 
he merely Bends a suhordinate to make objec- ~ He also held (II, .'il:l, 536) that the Presi-
tion without such explnnlltion: :.tartin.B .• diss.); dent's delegntion of discl't'tion to the prosecut-
18SS, Helln088Y II. Wright, L. R. 21 Q. D, D. 509. ing counsl.ll was not lawful. 
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of the judge who is alike independent of the Crown and of the People, who is free from 
party spirit, who knows or should know no one, to the biassed mind -- naturally, neces
sarily, biasst"tl mind of a politician, not independent as the judge is, but dependent 
upon a party, who knows or must know, the contending parties, and may have the most 
cogent reasons for supporting one party, in preference to another; who has to bear, and 
does bear the external pressure which the judge is or should be inaccessible to; whose 
interest it may he, under the flimsy pretence, under the transparent veil of pretended 
public interest, to spreen some petty minion in office? The comparison cannot hold for 
a moment. In the ease of the judge, you have sacred guarantees; in that of a politician, 
you have none. External pressure will curb down the politician, whilst you '\\;ll behold 
the judge more erect than ever, calmly and finnly resisting and bnffiing its baneful 
infiue!lce. Clearly then, manifestly. should it he left to the judge on the Bench, in his 
(li:icretion, to determine the question, instead of allo\\;ng a secretary, or any member of 
the government, to silence him, to interfere ,,;th the administration of justice, and to 
hceome the judge. . . . This very case, this very flimsy, unfounded pretence, this unjus
tifiable refusal of the honorable secretary to prove the letter, which, through the instru
mentality of the assistant provincial secretary, one of the acknowledh'Ccl channels of 
communieation \\;th the department of the secretary, and actually, in most cases of im
portance, the medium of such communication, has heen made public, shews up, in its true 
light, the danl,'Cr, were it even legal or constitutional (which it is not), of the exorbitant 
pretension now set up. The honorable Judge, who presided at the trial, had it in his 
power, and at a mere glance at it, \\;th his well known clear mind and sound judgment, 
had he thought proper to do so, might have secn through the trallspureney of the objection 
raised hy the honorable secretary and the respondent. Such a letter, if proved, injurious 
to the public service! In what respect? How could the fact that the respondent had 
libelled the appellant, supposing he has, be injurious to the public sen;ee? . , . It is 
manifestly laying down the rule, that a secretary, or other public functionary, member 
of the government, will be at liberty to say t.hat white is black, and that he must be 
believed." 
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§§ 2380-23911 BOOK I, PART III, TITLE II, SUB-TITLE III § 2380 

TOPIC B (continued): PRIVILEGED COMMUNICATIONS 

SUB-TOPIC VI: CO:'D1U~ICATIO~8 BETWEE~ PHYSICIAN AND PATIENT 

CHAPTER I·XXX1V. 

§ 2380. History and Policy j Statutes. 
§ 2381. Confidentiality of Communica

tions i (1) Implied Confidence; Burden of 
Proof; Third Persons' Te.~timony. 

§ 2382. Same: (2) Professional Char
acter of the Consultation; Oppouent's 
Physician; Hospital Records: Autopsy. 

§ 2383. Communications Necessary for 
Prescription. 

§ 2384. Information, Active and Passive. 
§ 2385. Criminal Case.~; Malpractice. 
§ 2385a. Death Certificate. 

§ 2386. Wnose is the Privilege; Claim 
of Privilege; Inference from ClalIn. 

§ 2387. Termination of the Privilege; 
Death. 

§ 2388. Same: Waiver, in general; Ex
press and Implied Waiver. 

§ 2389. Same: Waiver by Bringing 
Suit; by Testifying; by Former Waiver. 

§ 2390. Same: Wmver by Calling the 
Physician; by using" Proofs of Death." 

§ 2391. Same: Waiver by Deceased 
Patient's Representative. 

§ 2380. History and Policr; Statutes. It was early understood, in the 
precedents of English law, as soon as the secrecy of private confidence in 
general was finally settled to be no justification for a legal pridlege (allie. 
§§ 2286, 2290), that confidences given to a physician stand upon no better 
legal footing than others: 

Ii16, Duchtss of Kingston's Trial, 20 How. St. Tr. 573; bigamy; Mr. Hawkins. a 
physician, who had attended the accused and her alleged husband, was asked: .. Do you 
know from the parties of any marriage between them?" Ans.: .. I do not know how far any
thing that has come before me in a confidential trust in my profession should be disclosed. con
sistentwith my professional honor." L. C. J. M.\NSFIELD: .. If all your lordships";ll acquiesce, 
~Ir. Hawkins "ill understand that it is your judgment and opinion that a surgeon has no 
privilege, where it is a material question in a civil or criminal cause to know whether parties 
were married or whether a child was born, to say that his introduction to the parties was 
in the course of his profession and in that way he came to the knowledge of it. . . . 
If a surg(.'On was voluntarily to reveal these secrets. to be sure, he would be guilty of a 
breach of honor and of great indiscretion; but to "give that information in a (.'Ourt of 
justice, which by the iaw of the land he is bound to do. \\;11 never be imputC'l to him 3S 

any indiscretion wbatever." 

This has ever since been accc:pted by English judges 1 (in spite of an 
occasional and proper dispensation by courtesy 2) ; and would probably 

, 2380. t 1792. Wilson I). Rnstall. 4 T. R. te.'ltimony to her confe~ion); 1838, Greenlaw 
753, 760. per Duller. J. (" It i~ much to be t'. King. 1 Beav. 137, 145. per Lord Langdale, 
lamented that the law of privilege is not M. R.; 1851, in Russell~. Jackson. 9 Hare 387. 
extended" to medical persons; this judge's 391, per Wig .... m. V. C.: 1876, Jessel. 1\1. R .• 
views on the subject were anachronistic. as in Anderson t'. Bank. L. R. 2 Ch, D. 6014. G50. 
noted ante. § 2285); 1822, Garrow. B .• in Fal- obite1': 1881. the same judge in Wheeler D. Le 
mouth tI. MOBS, 11 Price 455. 470; 1823. n. I). Marchant. 17 id. 675, 681. obiter. 
Powell. 1 C. &: P. 97. Parke B .• (a surgeon 2 1825. Gardner Pet'rage Case. U! Mar-
attending an accused indicted for the murder chant's n~p. 65. 88. 133 (names of women 
of her bastard child. held not cntitkod to refuse whose periods of gestation WElre testified to). 
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have been acknowledged as a common-law principle in every American 
-court, • 

But in Xe\\" York in 1828 4 came a statutory innovation, establishing a 
privilege; and the legislation of other State:;,5 accepting in this respect (as ill 

3 li93, ShemuUl r. Sherman. 1 Hoot Conn. 
-IS6 (divorce for adultl·rr; "doct"t's tl'stinllJny 
('01ll11l'11"d. though" all he could te,.tify came to 
his knowledge in eonlidl'lI"" "); WO-I. Bllnig'II1 
c. BllniJ.::m. :!tl R. I. ·lii·l. 59 Atl. ;lla: 1915, 
H.mlillgton r_ HI",d" Islanci Co., ;li H. I. :ig:!, 
tI:! A tl. 3;1 (physid,Ul's fI'Jlort of a lIIedi<:,al 
I'xaminatioll of the I'laiutiff, the n'l}!lrt " .. ing 
made to the d .. f!'ndant, 11I'Id not l)rh'i1eged as to 
the d('fcnd'Ult): 1921, Crow r. ::hatc, 81l '1'I'x. 
Cr. !-lll, 2:10 f;. W. 1-18 (mufllcr hy "ni>JoII: 
tl ... re is no Jlri\·i1 .. !.: .. at common law. 

• S. Y. He\·. St. 11->:!S. II, -lOG (Part III, 
". VII, art. !l, § i;l): ill th .. s"eoIHI .. dilioll. in 
U';lG. in an APPNlcii" tn the Re\'is,'rs' H,·porls. 
',',,1. Ill, p. i:l7, iH fOllnd tl,,·ir rl'asolling in 
jllstificalion.quot!'d suP"'. In Is-HI th.- ('''111-

missiollcrs 011 Practice 'lIull'l!'a.lin!;s I'lllho.Ii,-t.! 
the ml" in the nl'w Code of Civil l'r'Je"dure 
(§ 1710, part -I). 

!t For the statutt'!-I fJn t'oterrrll di,'{(·fl. .... , .. I3PC 

ante. § 2~20 ("arty's privil,,~,,) alld ~ -;;:!i7 
(compulsory reports): the ~cn"ml .itatllt,,- am 
us follows: 
Federal: ISS-I, COIIIl .. cticllt L. Ins. roo r. 
... 'I' t (. 11')"" "-0 ')--1 - . L. tllOU nlS 0., _ L.' •• "). _,"J , _OJ , a ~l1p. 

I l\l (the pri\'i1,,~e l-:i\"'11 by thl! ~cw York 
statute is to he "ppliL~j in trials in till' F .. ,II·ral 
Court~ ill ~ .. w York) ; 
.4.la .• ka: ('omp L. IBn. § Il';iO (like Or. Laws 
1920. § i:l3. par. -I, omittillg "t('b'lliar. nand 
substituting for .. without the consent." 
.. n~ainst tIl(! objectiou") : 
Arizo",,: l~I!:I, Ci\,. C. § IG77, par. fi, P. C. 
§ 122S, pur. 4 (n A ph.\'~irian or slIrgeoll c"nnot 
Ill' f'xamin:·r1. without th .. ('ousl'nt of his 
l)atit l1t. as t:) ~ay COTlulIuuieatioll tuadc by his 
(mtipnt with rf:fprpue/' tu any phy~ical or SlliJ-
1)()5hl phy!';!cal (lis('a~p or any knowlf'ds.:e 
obtained by ll"rsonal t'xaminlltioll of 5U<'I1 

I,atirmt: provid,,"1 that if a I",rsoll off"r him-
81'If as a witm'&! ancl \,olllutarih· test if\' with • • 

refl'rpncl' to ~uch ('Ollullullirutions, thut i~ to be 
th'euu,d 11 CC)IlSI'Ilt t/J tht' !'xanlination of such 
physidau or attorney") : 
.-I,I:all.,a8: Dig. Wltl, § ·Il-lLl ("~o person 
authorized to prarli,'p plly"i" or surgery and 
uo traillcd nurse shall I,,· ,·ol11l'"II.·d to dis .. lose 
any information which hp may ha\'e uCf(uirf'd 
from his pati"nt while' alH-udinl( him in a I>ro
f<'ssional character. and whi"h information 
was necessary to (,lluble him to I}fest'rilJf! as a 
l,hy:.;iciau or do liny upt for hilu as n :St1r~pon 
or traitlf'd nurse ttl ; 
Culifornia: C. C. 1'. 1~7:.!. § ISSI, par. -I (" A 
li('('n:;!,11 physil'iall or surgeon cannot. without 
th(, con~rut of his patil'nt, he examined in a 
civil netioll as to any information acquired in 
attending the patient which was necessary to 

enable him to prescribe or act for the patil'ut" : 
amellded !l1!Ly ::W. 191 i. hy adding: .. pr,,
videu. howenr, that aftcr the death of th'~ 
patil"'t, til" eXl'cutor of his will, or the admin
istrator of hi:i ('state, or the ~ur\'iviu~ ~p(lu:;c 
of the d~cpasl'd. or. ii th,m! he no sUr\;vin~ 
sp()1lse, the ehil,lr"". of the d':ce"se" person
nlly. or. if lIlillors. hy thl·ir guardian. lIlay gi\'\! 
tiuch consent, in auy :Lt'tion or pr{Jcecdin~ 
brought to r"eo\'cr damages 011 account of the 
death of the Imti"nt: pro\·ided. further that 
where any pf'r~OIl Lrill~s all aetion to recover 
d"lIla~('s for per~(Jnal injuries. such action 
shall he d"pn\l!ll to constitute II ('"usent by th" 
[lPfSOIl hringiru! such a.ctioll that any phY:5iciau 
wh" has I)r,'so'rihl'd for or tn'atl'd said person 
und whos" tpstimony is material in said actiorl 
,h:lll t",tify; al\ll pro\'ided. furthl-r, that tlw 
hringin~ of an actioll to re('o\'cr for the dl'ath of 
a pali"lIl. hy th,. ('X""lItor of his will, or by th,) 
administrator of his ('state. or hy the surviving 
spouse of the dec .. ased, or if there hI' no sur
vi\'iug spouse, by the "hildrelL persollull~', or if 
miul)rs by their gu,trtlian, shall constitute n ('011-

sent hy :O;\1('h pxecutor. ndnliui.strator, ~ur\·i\"in~ 
spOllse, or ehildn'n or guanlian,to the testimony 
of any physi .. ian who attended euid dec .. n~l'd"); 
Colorado: Compo St, 1921, § G5G:! (" A physi
cian or surgl'on duly authorized to I)ractil'e 
his profession und(·r the laws of this Stato 
shall not, without th,' consent of his patient 
be examined as to any information acquired 
in att,'nding the patient. which '';us llI~cessnry to 
cnable him to preserihe or act for the patient") ; 
§ 656-1 (waiver hy consent; «(Ilutl'd (mit, § 488): 
Columbia (Disl.): Code 19 l!l, § lOi3 (" In the 
Courts of the District of Columbia no physician 
orsurgeonshall he permitted. without the eon
s('nt of the l)Crson afIlicted, or of his \('ga1 
rl'prcsentath·es. to dis('105", any information. 
eonfidl'lltial in its natur .. , which h .. shall ha\'c 
acquir('d in attending a patil'nt in a professional 
c!!parity and whieh was !ll'Ccssary to emihle 
him to llrt in that ('apacity: pro\'ided, tllllt 
this se('tion shall uot apply to (,\,id"nee in 
crilllinul cases whl're th •. , 'H:euse.1 is chargcu 
with callsing til<: d'.'ath "f or inflicting injurie:i 
upon a human Il<'il1g, and the di.Jdosure shall 
hI' required in the' interest of public justice ") ; 
lIml'"i;: Hc\'. L. Hili;. § :?tl15 (":-\0 physician 
or ~lIrgeon shall. without the consent of his 
patient. di\·ulg(· in 'Illy l'idl suit. aetion. or 
prorc·pding (tUlles., the sanity of th .. patient 
I,.. the matt'.'r in displltpj any informnticHl 
whi"h Iw may I,,"'I! :lequin'd in uttending the 
path'nt, :lUll whh'h ' ... ·U3 ncc~ps.."'l1ry to enablo 
hirll to pre!'lerih.· or act ff)r the patient H) ; 
Ir/nlt": COlllp. :-:t. 1\11!l. § in:l7 (like Cal. 
C. C. 1'. § ISSl, down to proviso) ; 
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so lIlan~' others) the model constructed hy the distinguished leaders of legal 
reform in that epoch-making movement ill Xew York, embodied the privi-
1 IIlI ill IIfI : Burns' Ann, St, 1!1l4, § 520, PUf, 4 
{"Physicians, ns to mlltt,'r I'[)mmunieatcel to 
tlwm, as such, by th(,ir patiNlts, in the ('our,,,, of 
their pro!l's,sioual bu~illcss, or auvil-e ~i\·t·u in 
s\l!:h ,'u"es," shall not I", competent) : 
luu'a: Code IS9i, § ,tOOlS, Comp, Cod" § j:115 
(<\lIoter; UTlte, § ~2!1:.!) : 
KarcsCl3: G"n, St, H1l5, § j:.!:.!:1 ("TIl!' followin~ 
I,crsons shllll hI! incompetent to t .. stify , , , 
~ixth, a physicitm or .urgl'on, conc!eruing any 
cOllllllllnication mllclc to him by his patil'nt 
with r"f"rellc', to uny physie:al or SllppO,;C'c! 
I,hy:;ical di:;e:LSI', dd,'ct, or injury, or the tiUll', 
m:l/ttl!'r, or circUIll.tances undcr which th,' 
niltncnt was incurrt·d, or C'oncerning any kllowl
e,\~ .. obtained hy " per:;onal (')mmination of 
allY s\lC'h paticnt, without the consent of tht' 
patit-nt"; proviso fur wuiver, quot('ll tlllte, 

§ ''''!l'» , ... - - , 
KClIllIcky: Stats, WI5, § :?OO:!b, par, 2,1 (\'ital 
statisticd: medicul c('rtifieatc of (\('ath must h" 
signed by attendant phy~iciull and state natm,' 
of ilIn~ss. etc,: "for the purpose of this Act, 
and all other matter, the confidl'ntiul r"lation~ 
and communications bNwcen phy:;ici:1ll and 
patient are placed upon the same hasis as th,,;c 
pfovided by law hetwl'en attorney and dient, 
and nothing in thi~ act shall he so construed a~ 
to require allY such privileged communicatiun 
to be disclosed") : 
MichiQaTl: Comp, L, I!H5, § 12550 (" Xo person 
duly authorizl!d to' practic,! physic or surgl'ry 
shall be allowl'd to disdosc any information 
whil:h he lIlny h:\\'e aC'Iuirt.'d in attending allY 
lJ:ltient in his professional dmrllcter, whil'h 
information was necessary ill order to enuble 
hiM to prescrihe for such patient as a physician 
or to do any l!ct for him as a surgeon" : added 
by St, 1909, ~o, 23-1: "pro\;ded, howe\'er, 
that in case su~h patient shall bring an action 
u~ainst nn~- defendant to reeo\'Cr for any per
~onal injuries or for mnlpradice, if such 
plaintiff shall produce any physidan as a \\;t
ness ill hi~ own behalf, who has treated him for 
such injury, or for any disease or condition. 
with refercncl! to which such malpractice is 
ulleged. he shall be deemed to ha\'e waived the 
prh;lege hereinbefore provided for, as to any 
or all other physicians, who may h:we treated 
him for such injuries, diseuse or condition"; 
and provided that on an issue of probating a 
p:ltient's \\;11 the heirs nt law" shall be deemL>d 
to he personal reprl!sentatives of such deceased 
patient for the purpose of wah'ing the pri\;
lege" etc,); St, 1905, No, 130, Comp, L, HIl5, 
§ 1136i (in prosecutions for illegal marriage of 
persons sexually diseased. "nny physician who 
hIlS IItteneh'ci or prescribed for husband or 
wife for pither of the diseases ahove mentioned 
6hall be ('ompelled to testify to any facts found 
!'y him from stlph attcnl\ance"): 1901, Dick 
\', !"ullreme Body. las ~Iich, :!72, 101 N, W. 

SfH (statute held "l>pHI'"!'I,, t'l " IWllring before 
a fratl'r",,1 insurarll'l' b'mrol) : 
Jli,,,,esola: G"n, :;t, HJI:I, § ;;:li5 (like ~, y, 
C, p, A, § :~5:! dowl! to th,' (.rll\'i,;,,) : iit. 1917. 
e, :? 1 0, § 1 (bastardy: lin'usl,d phy;i"ian or sur
~('on rnay tf'stiiy tl) "prt·gna.w'y of !Ii:; patient 
wltill)11t Jlt'fl'ui!S"nt .,): :'t.lVlB .. \pr. :.!5,e.513, 
"u""ll\in~ l;"n, ~t. HII:I, § b:li5, by adding 
pro~'i';'fJ ;'. llro\·iJL'tl that !liH'r ttw decease of 
:-!uf'h l':Lti4'I1t. in all U(·tioll to tt'('O\'('r insurunce 
b"lH"fits. \\ hefe tllP i:u,urarH'p has lWl'll in exi5t
e'nl',' two Yl'ars or mOT!.' the I}f'neficiaries shall 
I", deemed II) 1-", till' (ll'r"rmal reprc:;entati\'es 
of such dcceas"I\ (I('r:;oa fur the purpose of 
wai\'ing the (,ri\'il"J;" hl'rpinbdore created, and 
that no oral or writte" waiver of the privilege 
h.,reiubdof(' ('n,,,ted shall ha\'l: any binding 
f"rl'" or efi,,!'t, excl'pt that th" same be nUll!" 
Hp"n the tri,,1 of [C)r~l eX:llIlination where til,' 
(>\-idl'lIl'c i:: ofT('rpd ur rt.'c:ci\-ed ")_ 
.Uis"IIuri: Rev, St. 1919, § MIS ("The follow
ill~ p"rsons shlill be incompetent to testify: 
, , , fifth, a physieian or surgeoll, l'oncerlling 
lillY information whie'h he may h:,\'(! acquired 
fr"", allY patil'llt while attendillg him in a pro
ft":'I:-ioIlal eharar.ter. and which iufurrnation wa~ 
IH'reSsary to ('nable him to pr.'5I'rib" for such 
patient as a IJhysirian. or tu any aet for hirn as 
" sUl'g,'on "): § ,10:1-\ (dyin!,: declarations of 
W!)lllan in abortion ca:;I',: attendunt physician 
b competent to (('stify, IIlld Itis relation shall 
not <lisclualify him) : 'Ii ,',1 
Mv,,/arra: HI'\', C, 19:!1. § 10,530 (like Cal. 
t'. C. p, § 18SI, u\ll\llwlldcd): 
,\' c/'raska: R,'\', St, 1(122, §§ SS40-SS41 (quoted 
a "I" § :!29:!) : 
XcullIa: H!'\', L, 1!l12. § 5427 (lik,' unlllll{'llded 
CIII. C, C, p, § ISISI, omitting "in a civil IIC
tion," and adding: "pro\-ided. however, in any 
Buit or prosecution against a physician or sur
geon for lIlalpractice, if the patient or part~
suing or prosl'('uting shall give such conscnt, 
and any suph witness shall gi\'e testimony, then 
such physician or surgeon, df'fendant. ma~' call 
any other phy.irians or surgeons as witnesses 
on behalf of clefl'ndant, without th(' consent of 
such patient or party suin!,: or prosecuting"); 
Xew York: C, p, A, 1920, § 352 ("a person 
duly authorized to practice physic or surgery 
or a professional or registered nurse shaH not 
he allowed to disclose any information which 
he aCf)uircd in uttending a patient in a profes
sional capacity and which WIlS necessary to 
enable him to act in thllt ('apacit~-; !St, 1905J 
unless where the plltient is a child under the 
age of sixtccn the information so acquired indi
cates that the patient has been the, \'ictim or 
subject of a crime, in "'hii'll ease tLe physician 
or nurses mny be required to tc,tify," etc" 
whpn the crime is the subject of the inquiry: 
this pro\;SO i" a poor gOP to tl,l.' dem'mds of 
justice and docs not palliate tit" illju:;til'e of 
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lege in other statutes :Missouri following next in 1835; and before long, 
in one half of the jurisdictions, the privilege was a settled part of the law. 
closing the physician's mouth where the vietim 
was an adult); C. P. A. § 354 (including amend
ments added by St. 1897-1899; the preceding 
Bection not to apply if .. eltprl!ssly waived upon 
the triul or exumination" by the patient; 
moreow,r, except for" confidential communic:J.
tions and such facts a5 would tend ~o disgrace 
the memory of thc patient," express waiver by 
the personal representativc of the deccased 
suffices, or, in testamentary controversies, by 
the executor, surviving husband. widow, 
heir, next of kin, etc.; quoted in full, ante, 
§ ""9") • ... - - , 
J\'orth CaTolina: Con. St. 1919, § 1798 (":-':0 
person duly authorized to practice physic or 
SUigery shall be required to disclose any infor
mation which he may have acquired in attend
ing a patient in a professional character and 
which information was necessary to enable him 
to prescribe for such patient as a physician or 
to enable him to do any act for him us a sur
geon; provided that the presiding judge of a 
superior court may compel such disclosure if in 
his opinion the same is necessary to a proper 
administration of justice ") ; 
Xorth Dakota: Compo L. 1913, § 7923 (like 
Cal. C. C. P. § 1881, unamended, omitting" in 
a civil action" and "licensed "); § 792·1 (" If 
a person offers himseU as a ,,;tness," it is a con
sent to the physician's examination "on tho 
sumc subject ") ; 
Ohio: Gen. Code Ann. 1921, § 11494 ("The 
following persons shall not testify in certain 
rcspccts:. . . a physician. concerning a com
munication made to h.im by his patient in that 
relation. or his advice to his patient; but 
the attorney or physician may testify by express 
consent of the client Cor patient; and if the 
client or patient voluntarily testifie8. the attor
ney or physician may be compelled to testify 
on the sume subject "); 1903, ;\letropolitan 
Life Ins. Co. v. Howle, 68 Ob. 614. 68 1'. E. 4 
(statute applied); 
Oklahoma: Compo St. 1921, 5S9 (" The fol
lowing persons shall be incompetent to testify 
... ~ixth, a physician or surgeon concerning 
any communication made to him by his patient 
with reference to any physical or supposed 
physical disease, or any knowledge ohtained 
by a personal examination of any such patient; 
provided, that if a per:;on offer himself as a 
witness, that is to be del':ned a consent to tho 
examination; (sid) also, if [also of?1 an attor
ney, clergyman or priest. physician or surgeon 
on the same subject, v.ithin the meaning of the 
last three subdivisions of this section ") ; 
Oreoon: Laws 1920. § 733 (like Cal. C. C. P. 
§ 1881. first sentence); § 734 C" If a party to 
the suit, action. or proceeding offer himself as 
a witness. that is to be deemed a consent to the 
examination also of a wife, husband. attorney, 
clergyman, physician, or surgeon, on the same 

subject, within the meaning of subdivisions I, 
2, 3, and 4 of the last section ") ; 
Pen,,,,ylrania: St. 1895, June 18, as amended 
by St. 1907, June 7, Dig. 1920, § 21860 ( .. No 
person authorized to practice physics or sur
gery shall be allowed, in any civil case, to dis
close any iniol'lllation which he acquired in 
attending a patient in a professional capacity. 
and which was necessary to enable him to act 
in that capacity, which shall tend to blacken 
the character of the patient. without consent 
of said patient, except in civil cases brought 
by such patient for damages on account of 
personal injurie8 ") ; 
Philippine I~l. C. C. P. 1901, § 383 (like Pa. 
St. 1895. omitting the eJ:ception); Civ. C. 
§ 1247 (quoted ante, § 488) ; 
Porto Rico: Re\'. St. &: C. 1911, § 1408 (like 
Cal. C. C. P. § 1881, first clause; but except
ing actions for medical malpractice, and pro
viding that a medical man is "competent to 
testify as to the cause of the death of any per
son "); § 1409 (in an action on a policy of life 
insurance, the physician may testify with the 
consent of the beneficiary; also in general a 
prh;leged person waives the privilege by testi
fying to any part of the communication); 
Suuth Dakota: Hev. C. 1919, § 2730 (like Cal. 
C. C. P. § 1881. up to "pro\;ded," omitting 
"lirl'nsed "); § 2731 (like N. D. Compo L. 
§ 2731) ; 
Utah: Compo L. 1917, § 7124 (like Cal. 
C. C. P. § 1881. omitting "licensed" and omit
ting the proviso) ; 
Washinoto7l: R. &: B. Code 1909. § 1214 (like 
Cal. C. C. P. § 1881, substituting "regular" 
for "licensed "); § 2147 (" [Witnc6Bcs are 
competent in criminal as in ci\;J cases; but] 
regular physicians or surgeons, clergymen or 
priests shall be protected from testifying as to 
confessions, or infolillation received from any 
defendant, by virtue of their profession and 
chc.racter"); 1919, State v. Miller, 105 Wash. 
475, 178 Pac. 459 (Rem. C. §§ 1214 and 2147 
construed; the privilege applies in criminal 
and not only in civil cases; Holcomb, J., diss.) ; 
West Viroi71ia: St. 1897, e. 44, Code 1914, 
§ 4879 (quoted ante. § 488) ; 
Wisconsin: Stats. 1919. §4075 (" No person duly 
authorized to practice physic or surgery shall be 
permitted to disdose any inforIoation which he 
may have acquirl'd in attending any patient 
in a professional character, and which informa
tion was necessary to enable him to prescribe 
for such patient as a physician or do any act 
for him as a surgeon; [19111 but as a witness in 
his own behalf he may disclose such information 
in any ci\;l action brought by such patient or 
his legal representatives to recover damages 
for malpractice in such professional attenda!!:::, 
and also in any criminal prosecution for such 
malpractice, whenever such patient or his legal 
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But modern industrial accident legislation has invariably repudiated the 
privilege in that class of inquiries; 6 though this is explainable on the principle 
of waiver (post, § 2:389); and modern sanitary legislation has also abolished 
the privilege, in part, for venereal disease (ante, § 2220). 

What is to be said in favor of suel. an innovation upon the common law? 
The prh'ilege has been supported, in the home of its origin, in the following 
passages: 

1836, Commi8.'lianl'r.~ on Rcrlsian of the Statute8 of New York, III, i37: "The ground (jn 
which communications to counsel are prh;leged, is the supposed ne('es~ity of a fuil 
knowledge of the facts, to advise correctly, and to prepare for the proper defence or 

representatives shall have first given evidence examination of the employee, "there shall be 
relating to such information "); St. 1921, c. 122 no other disqualification or prh'ilegc pre\'ent
(amends Stats. § 4075, by adding: "and also ing the testimony of a physician who actually 
when the patient or thoso authorized to bring makes an examination "); Michigan: Compo 
and who do bring actions for personal injury L. 1915, § 5449 (workmen's compensation; 
in case of the patient's death permit the physi- any physician "who shall make or be present 
cian in writing to do 80 ") ; at ~uch examination [of Ii. claimant! may be 
Wyoming: Compo St. 1920, § 5806 (like Oh. required to testify"); Minncsota: St. 1921. 
Gen. Code Ann. § 11494). C. 82, § 23 (workmen's compensation; any 

G ~llllhama: St. 1!J19, Xo. 245, p. 206, § 18 physician assigned by industrial commission 
(workmen's compensation; any ph~'sician who or furnished or paid by employer may be re-
treats or is present at the examination of an qui red to testify "us to any knowledge acquired 
injured employee "may be required to testify by him in the course of b'Uch treatment or ex-
as to any knowledge" thus obtained) ; Arizona: ami nation relatiye to the injury or the disabil-
St. l!J:?l, c. 103, § 80, par. b (workmen's com- ityresultingtherefrom"); Mi"souri: R.S.1919. 
pensation; any physician attending the claim- § 13605 (workmen's compensation; (e) "the 
nnt in a professional capacity may he required testim'Jny of any physician who treated the 
to testify; "information gained by the attend- employee shall be admissible in any proceed
ing physician or surgeon while in attendance ings for compensation"; (f) records of .. every 
(In the injured man shall not be considert'd a hospital or other person furnishing the ern-
prh'ileged communication," if required by the ployee with medical aid," proyable by certified 
commission); California: St. 1917, p. 831, copy); § 13642 (report of commission's physi-
May 23, § 16 (workmen's compensation; cian admissible, if made accessible to partic~ 
physician of employer or commission exam- beforehand); St. 1921. Mar. 28, p. 425. 
ining injured employee may testify; quoted §§ 13,50 (like Rev. St. §§ 13605, 13642, ~'hich 
arne, § 2380); St. 1912, Jan. 10, Ex. Se5S. 1911, are superseded); Sevada: St. 1913, Mar. 15. 
p. 217, No. 2144 d in Deering's Gen. L., § 6 p. 137, § 32 (industrial insurance; claimant 
(employer's report of accident containing must submit to medical examination, "and 
physician's report "shall not be admi5Sible ae any physician who shall make or be present at 
evidence in an action arising out of the death any such examination may be required to 
or injury, etc. "); Colorado: Compo St. 1921, testify as to the result thereof"); Rhode 
§ 4455 (workmen'S compelll!ation; a physician I8land: St. 1912, C. 831. § 21 (employers' 
making or present at a physical examination liability; report of medical examiner appointed 
under the Act "may be required to testify," by the Court is admissible): Tenne38cc: St. 
also a physician who has "attended the em- 1919, Apr. 15, C. 123, § 25 (workmen's com-
ployee in a professional capacity"; but not to pensation; physician treating the employee 
disclose" confidential communications impart- .. may be required to tcstify as to any knowl-
ed to him for the purpose of treatment and edge acquired by him in the course of such 
which are unnecessary to a proper understand- treatment," etc.); Washinqwn: R. & B. 
ing of the case"); Delaware: St. 1917, Apr. 2, Code 1909, § 6604-12 a, as added by St. 1915. 
C. 233, adding §3193 m 106 to the Revised Code Mar. 22, C. 188 (industrial insurance; any 
(workmen's compensation claim; "no fact physician examining a claimant may be 
communicated to or otherwise learned by any required to testify, "and shall not be exempt 
phYsician or surgeon . . . shall be pri'l-ileged from testifying by reason of the relation of 
..• in any action at 10.'1\'''); Iowa: Code physician to patient"): Wyolllino: Compo 
19l!l, § 839 (workmen's compensation; physi- St. 1920, § 4341 (workmen's compensation; 
dan examining employee" shall not be prohibit- attendant physician must testify when dirccted 
illgfrom testifying" 118 to employee's condition) ; "and the law of privilcgcd communication 
K"'Ulas: Gen. St. 1915, § 5911 (workmen's between physician and patient as fixed by 
compclll!ation; upon a statutory medical statute shall not apply in such cascs "). 
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prosecution of a suit. But surely the necessity of consulting a medical adviser, when life 
itself ma~' be in jeopardy, is still stronger. And unless such consultations are privileged, 
men wiII be incidentally punishe(1 by being obliged to suffer the consequences of injuries 
";thout rdief from the medical an, and without conviction of any offence. Besides, in 
such cases, during the ~truggle between legal duty on the one hand, and professional honor 
on the other, the latter, aided by a strong sense of the injustice and inhumanit~· of the 
rule, will, in most eases, furnish a temptation to the perversion or cout'ealment of truth, 

r I . .. too strong or Hunan reslst:lIICC. 
1871, :'I1Ll.EH, J., in Edington v. In.~. Co., 6i N. Y. 185, 19-1: "It is It just and useful 

enaennent introrluced to give protection to those who were in charge of ph~'sicians from 
the secrets disclosed to enable them propcrl~' to prescribe for diseasc~ of the patient. To 
open the door to the disclosure of secrets revealed on the sickbed, or when consulting a 
ph~'sician, would destroy cunfidence between the physician and the patient, and, it is 
easy to Sl'C, might tend veQ' lIlueh tu prevent the advantages and benefits which flow 
from this confidential relationship." 7 

To test these arguments, let us refer to the fundamental canons which must 
be satisfied by eyery privilege for communications (allte, § 2285). The 
questions must be asked: Docs the communication originate in a confidence? 
Is the inviolabilit~, of that confidence vital to the due attainment 01' the 
purposes of the relation of physician and patient? Is the relation one that 
should be fostered? Is the expected injur.y to the relation, through dis
closure, greater than the expected benefit to justice? A negative answer 
to anyone of these questions would leave the privilege without support. 
In truth, all of them, except the third, may justly be answered in the 
negative: . 

(1) In only a few instances, out of the thousands daily occurring, is the 
fact communicated to a physician confidential in any real sense. Barring 
the facts of venereal disease and criminal abortion, there is hardl~' a fact in 
the categories of patholog~' in which the patient himself attempts to presen'e 
any real seerecv. S :\Iost of one's ailments are immediatel\' disclosed and • • • 
discussed; the few that are not openly visible are at least explained to inti-
mates. N" 0 statistical reckoning is needed; these facts are well enough known. 

(2) Even where the disclosure to the physician is actually confidential, it 
would none the less be made though no privilege existed. People would not 
be deterred from seeking medical help because of the possibility of disclosure 
in court. If the~' would, how did they fare in the generations before the 
prh'ilege came? Is it noted in medical chronicles that, after the privilege 
was established in Xew York, the floodgates of patronage were let open upon 
the medical profession, and long-concealed ailments were then for the first 
time brought forth to receive the blessings of cure? And how is it to-day in 
those jurisdictions where no privilege exists, does the medical profession 

7 Mr. Wm. A. Purrington. in Hamilton and 
(;odkin's System of Legal :\ledicine (lOOO). 
:!d ,,<1.. I. u:!,'j-G:J2, ('xpoul1(l, the supposed 
rl'a~on:i for the prh~ilep:e. 

:\ careful discussion of the srope and policy 
of the privilege will abo he found in l'rof('ssor 
H. B. Hutchins' article in the :\Iichigan Law 

• 

Re\iew, II, 687 (1904), .. The PhYsician as an 
Expert ... 

8 A modern Michigan statute (cited supra, 
n, 5) COIlllUits the abburdity of abolishing the 
pridleg(' for se:l."Ual disease in eertain cases, 
while r<:'taining it on other facts. 
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in one half of the rnion enjoy, in a marked way, an afflux of confidence con
trasting with the scanty re\'elations vouchsafed in that other half where no 
privilege protects? If no difference appears, then this reason for the privi
lege is weakened; for it is undoubted that the rule of privilege is intended 
(anie, § 2285), not to subserve the party's _.\yhhJor ,s_ecrec~'_ as ,an.end, in 
i.~self, but merely-tt5"jjrovicle-secrecS'-ils'u'iii'eans of preserdng ~he r~lat.ion. in 
qi~:~JJ:~on';-whel1ever--without·thc-guara ntec 'of seci'ec~;-' t lie-party would prob
ably ahstain from fulfilling the requirements of the relation. 

(:3) That the relation of physician and patient should be fostered, no one 
will deny . . ' 

But (4) that the injur~' to that relation is greater than the injury to justice 
. the final canon to be satisfied must most emphatically be denied. The 
injury is decidedly in the contrary direction. Indeed, the facts of litigation 
to-day are such that the answer can hardh' be serioush- doubted. Of the • •• 
kinds of ailments that are cOlllmonl~' claimed as the subject of the privilege, 
there is seldom an instance where it is not ludicrous to suggest that the part~' 
cared at the time to preserve the knowledge of it from any person but the 
physician, From asthma to brokcn ribs, from ague to tetanus, the facts of 
the disease are not onl~' disclosable without shame, but arc in fact often 
publicly known and knowable by c\'cry one except the appointed in
vestigators of truth, The extreme of farcicality is often reached in litigation 
over personal injuries, in the common case, a person injured by a street
car amid a throng of s~'mpathizing onlookers. Here the element of absurdity 
will sometimes be double; in the first place. there is nothing in the world, by 
the nature of the injur~', for the physician to disclose, which any person would 
ordinarily care to keep prh'ate from his neighbors; and, in the second place, 
the fact which would be most strenuousl~' secreted and efi'ectivcly protected, 
when the defendant called the plaintiff's physieian and sought its disclosure, 
would be the fact that the plaintiff was not injured at all! Upon such a 
foundation of vain imaginations is the privilege reared. The injuQ- to jus
tice by the repression of the facts of corporal injur~' and disease is a hundred 
fold greater than an~· injur.Y which might be done by disclosure. And fur
thermore, the few topics such as venereal disease and abortion upon 
which seerecy might be seriously desired b~' the patient come into litigation 
ordinarily in such issues (as when they constitute cause fur a bill of divorce 
or a charge of crime) that for these \'ery facts common sense and ('ommon 
justice demand that the desire for secrec~' shall not be listened to: 

1020, OWE=-. J,. dUr.~" ill Jraine y, Jrarylalld C{/~/I(/lt!l Co" 172 Wis, 350, liS X. W. 749: 
"The rule did not obtain at common la\\'. It had its origin in the State of Xew York. 
and has been adopted by approximately one-half of the states of this country, It is said 
that it was enacted for the purpose of encouraging patients to cli:;dose fully their ail
ments to their attending physicians without apprehension that their statelllents so made 
rould be clisc:losed upon the witl1l'sS stand to their humiliation and disgrace, As compared 
with the innumerahle ailments to which the human flesh is heir, those whirh bring shame 
or ,!isgrace to the sutTerer are inconsiderable, Of those so affiicted who consult physicians 
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but an inconsequential proportion are restrained from complete disclosure by appre-
hension of enforced publicity o.r shameful s()('rets. When we realize that but an insigni .. 
fieant segment f)f society requires protection of this nature, well may we wonder whether 
the shield designed for their benefit should be made so broad and ample as to constitute 
an insuperable barrier to the attainment of justice by the heirs and representatives of 
those who do not need such protcction. 

"Ordinarily bodily ailliction and disease are attended ,,;th neither shame nor disgrace. 
The character of one's ailment is not usually a sccret. It is generally known to one's 
neighbors, friends, and acquaintances. In all the range of human afiliction one can 
think of but one class of diseases that he would hide from his friends and neighbors, and 
that is venereal diseases. ~o other diseases, nor class of diseases, bring humiliation or 
shame or disgrace to the ~ufrerer. He who has acquired venereal disease by clandestine 
liaison has scant claim upon legislative consideration for protection from the shame which 
he has deliberately invited. In the last analysis, therefore, this statute must be said to 
have becn enacted t" save from shame and disgrace those who by their own acts have 
forfeited their honor. If this could be done \\;thollt at the same time working injustice to 
the innocent and the pure, the purpose might he generous and praiseworthy. But where 
the innocent are made to suffer to shield the ,,;cked and the guilty from the publicity of 
their own misconduet, the cost of generous consideration hccomes too great. 

"Taking society as a whole. this statute cheats rather than promotes justice. It suP"' 
presses rather than reveals truth. This ease furnishell a splendid illustration of ;.ts conse-
quences. Here a poor widow is turn!.'<i Ollt of court, unable to recover on a contract macie 
by her deceased husband for her benefit because this statute closes the mouth of his at .. 
tending physician. The same result must follow in an~' case for the recovery of damages 
for death caused by wrongful act, where the testimon;" of the attending physician is nec .. 
essary to establish the causal relaiion between the injury and the death. The innocent 
should not be thus deprived of justice and made to pay the cost of the protection which 
·,:his statute would afford to those who have forfeited all right to protection. 

"The centuries of experience during which the common law was developed did not give 
rise to this rule .... Well may this statute receive legislative reconsideration, and if it 
be still thought desirable to afford protection to those who have but scant claim upon the 
consideration of society, then let it be so framed that such protection can be extended ,,;th
out working Lardship and injustice to the innocent 2.nd the pure." 

There is but one form in which the argument for the p.-ivilege can he put 
'I\'ith any semblance of plausibility, and in that form it cu:'nmonl~' presents 
itself to the view of medical men justly jealous for the honor of their pro .. 
fession. This argument is that, since the secrets of the legal profession are 
alhwed to be inviolable, the secrets of the medical profession have at least an 
equal title to consideration. This, to be sure, is no more than analogy; and 
nothing is more fallible than an argument from analogy. But, leaving aside 
the I:':'.nsideration that the privilege for communications to attorne~'s stands 
itself on none too firm a foundation (ante, § 2291), and leaving aside the 
primary tests (just examined) by which every privilege must be judged, and 
answering the argument as it is put, the answer is that the services of an 
attorney are sought primarily for aid in litigation, actual or expected, while 

. those of the physician are sought for physical cure; that hence the rendering 
) ·>c : of that aid would result directly and surely in the disclosure of the client's 
,;' : astrni~~i,ons, if the a1forn"e~"s"prh~iIege did" not exist;" while the-physician':; 
", ~:." curative --iiid can always be rendered irrespecti\'e of making disclosure; and, 
• , 
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finally, that thus the absence of the privilege would convert t4e a:tto!J;ley 
habituallY,_l!.I).r i~e\;itably' into-=-n~:!lle~e -infoi'm~r -f6f't!Hroenent of the~~~mpo-

"--'"" ", ." . ,~- ~., ..... - -" .. -........ --.,~- . ..--.... --..... -,..~ 
nent, while thc-physiciari;oeing called upon only rarely"to maKe disclosures, 
is not co-iiscr(;~s(v iiifectedrn-liis"reHilion\\'ith-ttre}Jatient. The function of 
the two professions being entirel~' distinct, the moral effect upon them of the 
absence of the privilege is different. 

Certain it is that the practical emplo~'ment of the prh'ilege has come to 
mean little but the suppression of useful truth. truth whk-h ought to 
ha,'e been di:,c1osed (tnd would neyer have been suppressed for the sake of 
an." inherent repugnancy in the medical facts invoh·ed. ~ine-tenths of the 
litigation in which the privilege is invoked consist of actions on policies of 
life insurance, where the deceaserl's misrepresentations of his health are in
volved; actions for corporal injuries, where the extent of the plaintiff's 
injur~' is at issue; and testamentary actions, where the testator's mental 
capacity is disputer!. In all of these the medical testimony is absolutely 
needed for the purpose of learning the truth. In none of them is there any 
reason for the purty to conceal the facts, except as a tactical manreune in 
litigation. In the first two of these, the ad,'ancement of frauoulent claims 
is notoriously common; nor do the culpable methods of some insurers or 
carriers, whatever they may have been or still are, justify the infliction of 
retaliatory penalties, indirectly and indiscriminately, by means of an un
sound rule for the suppression of trnth.9 In none of these cases need there be 
any fear that the absence of the privilege will subjectively hinder people from 
consulting physicians freely; the actually injured person would still seek 
medical aid, the honest insured would still submit to medical examination, 
and the testator would still summon physicians to his cure. There is little 
to be said in favor of the privilege, and a great deal to be said against it.lo 
The adoption of it in any other jurisdictions is earnestly to be deprecated. 

§ 2381. Confidentiality of Communica.tions; (1) Implied Confidence; 
Burden of Proof; Third Persons' Testimony. In the foregoing prh'ileges for 
communications, the fundamental assumption has been that the communi
cations, in order to deserve protection, must be confidential in their origin. 
This principle obtains equally for the present privilege. 

When the confidential nature of the communication has been expressly 
stated at the time of making it, the application of the privilege is plain. 
But is confidentiality to be implied from the mere relation of physician and 
patient? Or is it to be implied only according to the circumstances of each 
case, including the nature of the ailment and the occasion of consultation? 
The latter solution the natural one. Some Courts, however, have de-

9 See the comment of Earl. J .• in Renihan fl. 
Dennin, 103 N. Y. 573, 5S0, 9 N. E. 320. 

Several of the statutes quoted 8Upra, n. 5, 
abrogate the patient's privilege in nctiollB for 
perdonal injury. 

Journal," X, 33, 40 (1892) ... The Medico-Legal 
Aspect of Privileged Communkations," and 
Mr. Wm. A. Purrington in the Columbia Law 
Re\iew, VI, 38S (1906). "An AbuSl!d Pri\i
lege," ha.ve stated forcibly the objections to 

10 :\1r. Albert Ba.eh, in the Medico-Legal the privilege. 
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elared that the mere relation of physician and patient implies a confiden
tiality for all communications; 1 and this assumption is tacitly made in other 
Courts and in all statutes. Nevertheless, there is a general and sound doc
trine. occasionally enforced, that the claimant of the prh'ilege has the burden 
of fst([bh~~hillg in each instance all the facts necessary to create the priVilege; 2 

and it would seem to be a consequence of this that the circumstances in
clieating confidentiality must also be established. 

As with the other privileges, hmve\'cr, the privilege forbids compulsory 
disclosure b~' that persoll only to whom the l!onfidence was extended. It 
therefore does not exempt a third perSall, overhearing the communication, 
from testifying to it; 3 except so far as the third person is an agent of the 
physician:1 

§ 2:~S2. Same: (2) Professional Chara.cter of the Consultation; Opponent's 
Physician; Hospital Records; Autopsy. The confidence which is protected is 
that onl~' which is given to a professional physician during a consultation with 
a view to 11 curative treatment; for it is that relation only which the law 
desires to facilitate. 

(a) Hence, the person consulted must be a professional physician, in the 
usual sense of the word. This does not include a veterinary surgeon; 1 nor 
a pharmacist; 2 nor a nurse, or other skilled au:'(iliary practitioner.3 :\or 

§ 2381. 1 1905, Murphy v. Board. 2 Cal. ApI'. held within the privilege); I!ll i, Stalker v. 
4GS, 83 Pac . . 5i7; 1SSI, l\Iasonic :\1. B. Ass'n v. Breeze. 186 Ind. :!:?1, 114 ~. E. 968 (clinical 
Beck, 77 Ind. 203,210; 190:? :\Iunz v. H. Co .. - repord ILt hospital, kept by a nurse, semble, held 
l:tah • 70 Pac. 8S:? (physidan sent by railro:ld prh'ilcgcd); 1884, Raymond v. H. Co., 65 Ia. 
pompany to the injured per:;on; pri\'i!cge held 152. 21 ~. W. 495 (a phy~ician attending with 
applicable; Rolapp, .1., dis".). Contra: 1!)~O, his partner, not allowed to disclobe the patient's 
~wartz's Will, Glpason v. Jones. 79 Okl. 191, 192 statement made to his partner); 1886, Rcnihan 
Pac. :Kl3 (testanwntary capacity; the accused v. Dennin, 103 X. Y. 5i3. 578. 9 N. E. :320 (a 
being ill of jaundice, and the physician making physician called irs for consultation by the regu
his examination in the prescnc~ of other per- Jar physician is within the pri\'lIE'ge). 
sons and telling her that she was fatally ill, See also § 2382, n. 3, post (nurses). 
held that the prh'ilcge did not apply to state- § 2382. 1 1898, Hendershot v. Tel. Co., 106 
ments not confidential. made openly, in the Ia .. 529. i6 N. W. 828 (treating a horse). 
presence of other persons). 2 18i7. Brown v. R. Co .• 66 :'110. 597 (a drug-

2 1902, Wheeler v. State. 158 Ind. 6S7, 63 clerk, asked what medicines he had sold the 
K E. 97.5; 1879. Edington v . • -Etna Life Ins. plaintiff); 1904, Schermer v. Mcll.lahon, 108 
Co., 77 X y. 5(H. 571 (thc proponent of tho 1\10. App. 36, 82 S. W.535. 
(!\'ldence is not required to negativc the prh'l- 3 1909, Laurie Co. v. McCullough, 174 Ind. 
Icge; "the party objecting must in some way 477, 90 N. E. 1014 (a teacher of gymnastic 
make it appear, if it does not otherwise appear, exercises taken by medical advice, held not 
that the infcormation is "'lthin the statutory ex- ,,;thin the privilege). 
clusion"); 1887. People r. Schuyler, 106 N. Y. Buts fewofthe statutes (quoted ame, §2380) 
:!98, 304, 12 N. E. 783 (preceding case ap- include nurses; 1909. Homnyack v. Pludential 
proved); 1902, Griffiths v. R. Co .• 171 N. Y. Ins. Co .• 194 N.Y. 456. 87 N. E. 769 (Iifeinsur-
106,63 N. E. SOS; 1902, Green r. R. Co .• 171 ance; St. 1904 and St. 1906. applied to concede 
N. Y. 201. 63 N. E. 958; 1914, Booren v. Me- tho privilege to n professional nurse; E'ffect of 
Williams. 26 N. D. 558, 145 N. W. 410. St. 1906 on pending actions. considered). 

31894, Springer t'. B:Ylam, 137 Ind. 15. 36 Compare the rule for third person~ as agents 
N. E. 361 (undertaker's employer,. allowed to (anie. § 2381); a nurse as an independent per-
testify to a eOIl\'l'r:;atit'n "'lth the physician in BOn. receiving medical confidences as such, is 
the ambUlance). not within the privilege; but a nurse acting as 

4 1914, !\futual Life Ins. Co. 1'. Owen, 111 the allent of a ph}'sician is ,,'lthin the privilege; 
Ark. 554, 164 R. W. 720 (a second physician, see the analo/O' of the attorney-and-client privi-
attending the first a8 a gllest and adviser ouly, lege (CIlltc, § :!301). 
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does it include a dentisf;·j the modern recognition of dental science as strictly 
a branch of medical science does not lead to the opposite conclusion; for 
dental operations cannot be deemed to involve the sentiment of personal 
privacy on which the pridlege rests. A practitioner of any branch or school 
of medical science, recognized as such by the reputable medical profession, 
is included; some of the statutes define the prh'ileged class as "licensed" 
practitioners. A surgeon is in any case within the definition. How far the 
class should be extended in these days of pretentious and successful quack
ery, may become difficult to determine. 

(b) The consultation with such a person mllst be had in his professional 
character at the time. A consultation, therefore. for some purpose other than 
that of ultimate curative or alleviati\'e treatment is not pridleged;" nor is 
a communication made at some time when the professional relation is not 
pending.6 Hence a communication made to a physician indted to the in
spection or consultation at tlte opponent's ill.ytmlCe is not pri\'ileged, her:allse 
it is not usually made for the purpose of curative treatment, and becau~c It 
confidence cannot be implied in the absence of an invitation on the part of 

4 1875. Peoplc r. De France, 104 ~!ich. 526. <dews to qualify us a \\itncss. held not prhi-
62 ~. W. 709. kgedJ; XI'lC York: 1889. Hoyt v. Hoyt. 112 

5 Cali/omia: 191B. Baird's Estutc. 173 Cal. N. Y. ·193. 51.5. 20 ~:. E. 402 (physician's ((·,ti-
B17. 160 Pac. lOi8 (illlwr:ulnc('; physician many as to interviews had with a lI'stator to 
attendant at birth of an illegitimate child; ascertain his opinion of his daught('r's mental 
admissions of paternity by 1:: •• held not prhi- condition. held not privileged); 1b;9. Eding-
lpgcd); Indiana: 1805. Blower v. Bower. 143 ton v. £tna Life Ins. Co .• 77 X. y. 564. ,'j70 
Ind. 194. 41 ~. E. 523 (admitted. where the (that "the 'l:itness attended the a,;;,uTl·d {cor 
physician called upon the patient for a money some disease" does not ruisl' a pr('sumption 
matter); 1917. Cincinnati H. and D. R. Co. "that he disco\'('rcd that djsell~e or learnpd its 
r. Gross, Ib6 Ind. 471, 11·~ X. E. 962 (attendant nature while attending him professionally"); 
surgeon in defendant'5 hospital wns pres<'nt 1880, Grattan r. Ins. Cu .. 80 X. y. 281, 296 
when:the d(>fcndant's agents talked "ith plain- (professional character. found on thl' facts); 
tilT; held on the facts that the patient's com- 1910, People r. Austin. I V!J X. Y. 44G. 93 
mUnlcation to the agcnt8 was pri\·ileged. the N. E. 57 (examination of actuscd made by the 
";tncss being "in the coursc of his professional phy~ician in jail at the ddrndant's request for 
business" under thp statute; but the Court the purposc of tl'stifying as to sanity; the 
unsoundly declares that the prhilege is "a defendant did not call him on the trial, but the 
beneficent one"); Louisiana: 1904. State r. prosccut:on did; hrld not pri\'ileged); Wi.!
Lyons, 113 La. 959. 37 So. 890 (a coroner- corlsin: 1899, Bruendl's Will. 102 Wis. 45, 147. 
physician, '\isiting the accused at a charity- 78~. W. 169 (examination of patient with 
hospital after the affray, held not "ithin tho rcference to her mental con1petcncy as Ix>ing 
prh;lege); Missouri: 1005. Arnold r. Mary- fit for rel<'asc from guardianship, held not 
'\ille, llO Mo. App. 254. sa S. W. 107 (a con- within the ~tatute). 
sultation "only "ith a \iew of quwif)ing & 1922. Chica!,:o L. S. & S. B. R. Co. v. Walas, 
them to testify in the cause," not privileged) ; Ind. " 135 ~. £. 150 (pri\ilege applied to 
1006, Obermeyer v. Lageml1n C. ~1. Co., 120 a hospital doctor who ~aw the plaintiff into:d-
Mo. App. ,';0. 96 S. W. 673 (statements at an cated on arrival but before the doctor had heen 
inteniew "ith the opponent's physician in assigned to the case; a tmly delicate morsrl of 
which the latter was partly trying to cure and quibble); 1901. Herri('sl'. Wat<:>rloo,l14 La. 374. 
partly trying to get evidence. held entirely 86 N. W. 306 (opinion based on information ac-
privill'ged); 1907, Smart ~. l"ansas City, 208 quired when not employed as physician. not 
Mo. 162, 105 S. W. 709 (physicians of a city pri~ileged); l!)03, Patterson t·. ('ole, 67 Kan. 
hospital where the plaintiff went for treatment, 441. 73 Pac. 54; I!W6, Smoot r. RaIl5:l~ 
held all within the pri~ilegc. regardless of City, 194 Mo . .51:~, 92 So W. 36:!; 1li97. Peopil' 
whether any olle was 81;(:cially retained); I !l15. o. Koerner. 154 :\. Y. :l,'jii. ·It> !,. E. 730 
McGuire v. Chicago & A. H. Co., 1\10. • {communications during trial. but after the 
178 S. W. 79 (p<'rsonal injury; information relation of physirillll had ended. excluded); 
a~ to gonOlThea, acquired solely through inter- 1907, State ~. Werncr. 16 N. D. 83, 112 No w. 
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the communicating person.7 Hence, also, the examination of an injured 
employee by a ph~'sician designated by the emplo~'er or b~· the industrial 
commission would not be privileged; 8 and this is uSllall~' stated expressly in 
the statutes for industrial accident insurance (quoted ante, § 2380). So, 
too, a compulsory disclosure of t'cncreal diEcasc, on demand of the State, 
through an inspecting physician (ante, § 2220) falls without the principle of 
the privilege. 

(c) The privilege is universally agreed to include the ph~'sicians' entries 
in medical records of a hosp£ta1. But' qurere' whether it should include the 
records of a Staie hospital, where the undoubtedly medical character of the 
records is overridden by the public nature of the books (ante, § 1858).9 
Distinguish, however, the ph~'sician's certificate of cau,~c of death, required by 

60 (conversation between the accused, the lcgcd); 1907, People v. Furlong, 187 N. Y. 
State's attorney, and ihe physician, held not 198, 79 N. E. 978 (People v. Hoch followed). 
prhilcged); 1917, McGinty v. Brotherhood, Contra: 1907, Union Pacific R. Co. v. 
166 Wis. S3, 164 N. W. 249 (life insllrnnce). Thomas, 152 Fed. 305,367 (a physician sent hy 

A hypothetical question to a physician who the defendant to treat the injured plaintiff 
has had professional relations with the patient against the protest of the plaintiff; privilege 
is of course not privileged: 1904, Crago v. held applicable); 1913, Arizona & ~. M. R. 
Cedar Rapids, 123 La. 48, 98~. W. 354. Co. v. Clark, 9th C. C. A., 207 Fed. S17, ~23 

7 California.: 1892, Freel r. R. Co., 97 Cal. (consultation with an oculist, employed hy the 
40, 45,31 Pac. no, umble (a physician sent hy opponent, but called by the plaintiff and sup. 
the opponent to examine, helclnot pri\;leged) ; posed by th!' plaintiff to h:we come at his own 
Colorado: IS!l4. Xesbit r. People, 19 Colo. 441, request alone, held prh·ilc/.:<>d); Cal. 1905, 
461, 36 Pac. 221 (examination hy n physician McRae v. Erickson. I Cal. App. 326, 82 Pac. 
agreed on hetween the defendant and the 209 (privilege applied to till' sur~eon of de· 
prosecution. held not pri\;j£'ged); IOlea: 1902. fend ant's hospital. treating an injured em· 
State t'. Height. 117 La. 650, 91 X. \Y. 935 ployce); Colo. 1907, Colorado ~Iidland H. Co. 
(information nbtrun£'d by a physician cxamin- v. :'IcGarI)', 41 Colo. 398. 9:! Pac. 915 (physi. 
ing the defendant. while in jail. for the prose· c;an sent hy the defendant to treat him 
cution, held not within the privilege): 1921, professionally, and not merely to get informa. 
Walmer & Roberts t'. Hennessl'Y. 191 Ia. 86. tion for ddendant, held within the privilege) ; 
181 X. W. 798 (physician who is employee of la. 1904, Battis v. Chicago, R. I. & P. R. Co., 
opponent and examines on the latter's behalf 12-1 la. 623, 100 N. W.543 (railway company's 
is not within the pri\;lege; othern;se where surgeon sent to examine plaintiff after the 
he afterwards treats thepartyasherphysician); injury, and treating him: privil£'ge held appli. 
Micht"oan: 1888, People v. Glover, 71 Mich. cable); S. Y. 1904, Meyer v. Supreme Lodge, 
307, 38 N. W. 874 (rape; a physician's exami- 178 ~. Y. 63, 70 N. E. 111 (a physician called 
nation of the defendant in jail. at the district by strangers t.o save a WOUld-be suicide, and 
attorney's instance, h~ld not pri~;leged); prescrihing for the purpose. is "';thin the 
Minnuota: 1915, Cherpeski t'. Great North- privilege, even though the patient repels his 
ern R. Co., 128 Minn. 360. 150 K. W. 1091 services; Gray, J., and Parker, C. J., dies.). 
(employee's examination by the employer's S Accord: Cases ~1!pra, n. 7. Contra: HI:?I, 
surgeon, before entering employment. for Phelps Dodge Co. ». Guerrero, 9th C. C. A., 
ascertaining his physical capacity to work, 273 Fed. 415 (employee examined !:..f employ. 
held not privileged): .V CUJ York: 1890. People er's physician; held pri\;leged on"tile e~;dence). 
v. Kemmler, 119 N. Y. 580. 585, 24 N. E. 9 (s. 91915, Carmody v. Capital Traction Co .• 
physician's opinion of an accused's mental 43 D. C. App. 245; 1913. ?l.Inssachusetta M. L. 
condition, obtained by watching him in jail at Ins. Co. tl. Board, 178 Mich. 193, 144 N. W. 
the instance of the district attorney. held not 538 (mandamus to compel the trustees of 
privileged); 1893, People v. Sliney, 137 N. y. the State Asylum for theInsane to permit in. 
570, 33 ~. E. 150 (a physician sent by the spection of their records of an insured confined 
district attorney to examine the defendant for there; the records held to be ",;thin the privi. 
insanity; the defr>,\(lant's lIdmi"ions not lege. because consisting of ('ntries by medical 
privileged); 1896. Peop!<' r. Hoch, 150 X. Y. officers, and the pri\;lep:e held to override tho 
291, 44 N. E. 977 (an examination of the dc- public nature of the books, though this last 
fcndant for insanity. mad!! by t h~ witness as point is not discnssed ; another instance of the 
an expert for the prosecution, held not privi- absurdity of the pri\;lege). 
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law to be filed, which falls without the pridlege on other grounds (post, 
§ 2385a), and the physician's report of occupational or r:enereal dl~ea8e, which 
may be privileged on other grounds (ante, § 23i7). 

Cd) An autop8y of a corpse is of course not privileged.lo 

§ 2383. Communications Nec6sstarY for Prescription. The prh'ilege is in
tended (and by most statutes is declared) to protect only those communications 
which are necessary for obtaining the benefits of the professional relation, in 
other words, for enabling the physician to prescribe remedies.1 No doubt the 
patient's belief of what was necessary should be the test. The burden of 
showing necessity should in any case be upon the claimant of the privilege.~ 

10 1897. Harrison v. R. Co .• 116 Cal. 156.47 gation, held not privileged); 1897. People·v. 
Pac. 1019; 1910, Ossenkop r. State. 86 N~br. Col('. ll:i ~Hch. 83. il N. W. 455 (I,y the COlli· 

539. 126 N. W. 72 (autopsy of the deceased by plaillant in a bastardy action. to the attending 
a physician employed by defendant); 1919. physician. as to the father of the child); 1912. 
Chadwick t'. Beneficial Life Assur. Co .• 54 Utah Steketl'e t'. Newkirk. 173 ~lich. 222. 138 N. W. 
443. 181 Pac. 448. 1034 (testimony held not prh;leged. on the 

Crmtra: 1912. Thomas v. Byron Tp .• 168 facts); Missouri: 1874. HllI'rilllan v. Stowe. 57 
Mich. 593. 134 N. W. 1021 (privilege allowed. Mo. 93. 95. scm/lie (plaintiff's statement to the 
where the physician's pri\-ileged relation to physician that she had fallen through a trap· 
deceascd during lifetime facilitllted his per- door left insecnre, held admissible); 1908, 
formance of the autopsy). Green r. Terminal R. Ass'n, 211 Mo. 18, 109 

For the party's prioileoe liS affecting nn S. W. 715 (statement of the place where plain-
IIUtopSY, sec ante § 2220. tiff was nt the time of the injury, made to the 

§ 2383. I Federal: 1909, Missouri Pac. R. defendant's surgeon in response to their in
Co. r. Castle. 8th C. C. A .• 172 Fed. 841 (a quiries in preparation f.)r a report held not 
statement by a person with a crushed ankle as prh-i1cged on the facts) ; Nebraska: 19:::1. Kos
to the eallsa of the injury, held not necessary); kovichr.Rodestock, =--ebr. ,IS5=--. W.343-
Arkansas: 1877, Collins o. Mack, 3\ Ark. 693 (personlll injury; statement to physiclln as to 
(by a woman after a childbirth. that the father pUlling his revolver, etc., held not necessary) ; 
had nevcr promised to marry her, held not New York: 1&:~9, Hewitt v. Praine, 21 \Vend. 
privileged); Cllii!omia: 1897, Redfidd's Es- 79 (seduction; defendant's admission, when 
tate, 116 Cal. 644, 48 -Pac. 794 (mental con- asking for drugs for an abortion, that the wo
dition learned while treating for consumption; man was the plaintiff's daughter, held not 
may be "necessary." etc.); 1901. Black's Ea- pri\'ileged); 1898, Nelson 11. Oneida, 156 N. Y. 
tllte, 132 Cal. 392, 64 Pac. 695 (testamentary 219. 50 ~. E. 802 (a disease discovered while 
capacity; preceding case approvcd); 1905, treating for another disease, held privilegcd); 
McRae v. Erickson, 1 Cal. App. 326. 82 Pac. 1902, Green t'. R. Co., 171 N. Y. 201. 63 N. E. 
209 (details of the cause of the injury, held 958 (" information of how the accident hap
priyileged); 1920. Casarotti's Estate, Casar- pl'ned," held not nccessary for surgical treat
otti v. Lyons, 184 Cal. 73, 192 Pac. lOS5 (stat- ment; three judges diss.) ; 1908, Re Newcomb's 
ute applied); Indiana: 1890, PennsylYania Estate. 192~. Y. 238, 84 No E. 950 (a Question 
Co. t'. Marion, 123 Ind. 415, 23 N. E. 973 (inci- as to the deceased's ability to tmyel held 1m· 
dental facts, not necessary to be disclosed for proper. though it specified no disease; .. the 
the purpose of the treatment, held prh-ileged); question is close"); North Dakota: 1914. 
Iou'a: 1884. Ra)"Dlond v. R. Co.,65 Ia. 152, 21 Booren 0. Mc 26 N. D. 558, 145 N. \Y. 
N. ·W. 495 (injured person'sstatement that ha 410 (sedUction under promise of marriage; 
"stepped off tha car while it was in motion and the woman's statements to the physician. made 
thus fell," held privileged; this seems unsound) ; a week after the child's birth. and concerning 
1904, Battis D. Chicago. R. 1. & P. R. Co., 124 the promise to marry. held not within the 
Ia. 623,100 N. W. :'>43; Kamas: 1895, Kansas prh;lege; two judges diss.); Utah: 1918, 
C. F. S. & M. R. Co. v. Murray, 55 Kan. 336, Dovich v. Chief Consol. Mining Co., 53 Utah 
40 Pac. 646 (injured person's statements as to 522, 174 Pac. 627 (how long thtl party was 
the facts leading up to the injury, held not under anesthetic at the hospital, allowed); 
prh-ileged); Michigan: 1890, Briesenmeister WisCOTl8in: 1897', Kenyon r. Mondo\-i. 98 Wis. 
r. Supreme Lodge, 81 Mich. 525, 531. 45 N. W. 53,73 N.W. 314 (statute applied); 1905, Janles 
977- ("all disclosures by the patient •. ,re- v. State. 124 Will. 130, 102 N.W.320 (cxamin
Bpeeting his ailments" are privileged, whether ation of a raped child. merely to determine the 
they arc necessary for prescribing or not; said existence of venereal disease, not pri\-ileged). 
obiter); 1891. Cooley v. Foltz. 85 Mich. 47. 48 2 Mich. 1878, Campau 11. North, 39 Mich. 
N. W. 176 (patient's statements abollt the liti- 606. 609; 1894. Lincoln t'. Detroit, 101 Mich. 
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§ 23S4. Infol'mation, Active and Passive. Communications nre the sub
ject of the protection. But comlllunication may be made by exhibition, 
or by submission to inspeetion, as well as b~' oral or written narration or 
utterance. The invitation to the physician to preseribe assumes that he will 
fir;;t obtain the data. for the prescription; and sinee the usual method of ob
taining these involves the ph,\'sician's own observation as well as the patient's 
narration. the invitation to prescribe is an implied communication of all the 
clata whieh the ph~'sieiall ma,\' by an,\' Illethod seek to ohtain as nceessary 
for the preseription. It is therefore well settled that thc clata furnished 
!Hls.I'/·L·cly, thrill/flit .miJlIIissioll tf) iIlSPf?clio/l, are equall.\' within the prh'i!ege, 
- awl this whether the paticnt was himself 1m'are or not of the existence of 
the specific clata clisc()\'I~recl. It might be doubtful whether the clata of in
.wlIIity are thus privileged, where the ph~'sician is l'alled for aw,ther purpose, 
because here thl' foregoing principle that the data /IIust bL' necessary £01' 
pre:-i('riptiol\ would seem not to Le satisfied; hut so far as the prcsent prin
ciple is coucerned, they fall withiu it. l 

:!.\.~. :?·I!l. !i!l X. w. f,1 i (f·laimant of the prh;- Columbia (Di.,/.): I!lI!l. Hutrhins v. TTutchillS, 
I'·~" I!lu,t ,how th,· IIf"·,·,,,ity); S. Y. lhifj, 4S D. C. ,\pp, -1!15 (statllt'· appli,'cl tf) a fawily 
Edin~t()lll'. ~Illtllal Liil·lu:,. ("0 .• 117 ~. Y. l~;jt phy~ieiau H·~tifying to tl'!)tatnf's mr'ntal 
l!J-! (j!\'itlt-IH'I~ of tIl!' .. w·p,·:.:.,...;ity.·· is not cflS,:\{'ity); Idaho: lU:!1. Frit('}u'r t·, K"lley, 
ft'fjuirf'd, "as it nl1bt }.1! a~~l1t1ll'd frortl the 3·. Ida. 4il, ~Ol Pac. 10:~7 (ph)"~i('i:Ln rallt·d to 
rdatioll~hip pxistiuJ!; that the iuforruation tn'at a cr,ld. not allowf'd to ll'!'tify as to :i:1U':' \.~ ; 

would llI)t hav(~ hpl'l) illlpartl'd ('Xt'l'l)t for tho 11ldirl1l1L' 1~:-"1. ~l;l:i('l1ie ~l. B. As..~·n r. Ht:"r';':, 

IJlIrpose of aidill~ th .. phy-idan in pn'sC'rih- 7i Ind. :!O:l. :!10 (lik" lIC'tlston I'. :'iIIiMOh. 
ill~"); hi\!. Eclin~ton I', ,·Etlla Lif,· Ins. ('0., illim); I~~:l. Ex!'dsior :-'1. A. A,s'n r. H,t.ldi·, 
ii X. Y. 51H. 5il) (th" ('ollrt mtlst bl' ahle U) Iud. 1;.1. SS (sail If'. ulld"r II r,·,·i,,·,1 "hr'.!! C!~ 
"upou th,' "dell'uel' tn say that sueh informa- of thf." statut..); )"'~·1. pf'nn :-'1. I.. In;, t"~. r. 
tllHI was nec(~~:iary"; tht1 llwre Tf·latioll does \\"ih·r. 100 In--J. D:.!, 100 (h:UJH!); 1~~7. \\"ilJi:ul1:4 
not sufIi,">: PTf'c"'din~ Tulillg not noti('pd); r. Johnson. 11:2 Ind. :!i3. 1:J :\. E. ~i:! (S!Lllll'): 
l~"i. P"upl" t·. :-i,·huyl"r. IOU :\. Y. :2!JS. :lIJO, lIo>S~. I1pustou r. :-:impsfln. lI!i Iud. li:2. Ii 
I:! X. E. 7~:) (fuf('g{JiuJ!: rulin~ nppr()\."('d); N. E. ~nl (the stattttt~ apIJlip:; "wlH~tiH'r tht! 
l~;,!l, F,.elll'j' r. H. Co., IIf.i :\. Y. :li5. aSO.:22 kUI)",led!:t' id eomllluuicat ... d by the words of 
:\. E. 'lO:! (first Ec.lin~tl)n "ase approved; the patif.'llt or is ~ainf·d by ohsf'ryatiou"); 
sl'l'on<l (JIll.' i~uorf'd); ['t'I": Hlon. ~Iadsen t', lbS9, :-'Iorris v. :-'Inrris, 119 Ind. a4:l. :!I :\. E. 
l'tah L. & R. c",. an Ctah ii:!.". 1O!i Pile. i!l9 91S ("arlit·; llpp!j,·d tn iUdllnity); 1~9:l. C;url,.y 
(the Court is tn fkt,.rmiJ"." what is IH'r'"ssary. tl. Park. las Iud. -1-10. ·H:!.;j!i X. E. :!7!l (""nity, 
tlw J,hysi"iall's statt'nll'nt not h(·iIl~ ('olu'lu:-:i\'e: in a will ('ru>f."t prh'ile~('cl); IDO:!. A~py to. Bol-
the IH·cessity IIlllst sl)I'f'ifieally "PIJI'"r in t'"eh killS. 100 Ind. liO. Of; :\. E .. l(j:! (v:l!'uum-ray 
ill>t:!IIC!', and not nu·r,.)y I", prf'slllllPd from photoRraph takl'n by lilt' phy>ieian in the 
tl". noJatiou. but tl ... iuff.'rf·u!"(' Illay I", drawn COlJr:,e of trf'lItrlH·ut. <:,xdUli<,<I); IDOl. TllwlPs 
fWIIl the .. irculIl,taw·PH: Straup. C .. 1., di".). tl. :'oIcCurdy. lOa IIIIi, I:!. il X. E, ):!U ("all 

The ('ourt oUi-:ht ultimat"ly to dl,tl'rmine that tl". phYHil'iaa s!'t·s or ohs"n·'."~" i, pri,·i-
(art!t', § 2;j:!~) wlwt lwr a Ht,(,p:.;sity existf'll: It'~"(l; IlI'n', tIl(' fa('ts u.s to a tl'~tator's sanity) : 
l!Hm. :-'Iad';<'1l r. l:tah L, & H. ('0 .• ali L'tah 101m: 1~!'5. I>rader v. A,·f·ideut A,s·lI. !15 Ia. 
,j:!S. 105 Pae. 7!ln (pitf") wpm, this nolo'). 15ll. o:~ ~. 'V. 001 (prh;!f'IlP eO\'l'r. nil informa
(,,,,.1m: HlO5. :-.tdt:w 1', Erir·k",n. I Cal. ApI'. tion obtailled by ohs('n'ation); lU04. Battis t'. 
:l:!G . .":2 Pac. :!09 (oO Th,. physician mu.t COIll- Chkag;o. R. I. &: P. R. Co .. 1:24 Ia. 62:3. )1)0 
IIIOII!Y bl! rf·garfi .. d as th" so!e judge"); I!JO:~, N. W. 543 (like Prader l'. Ass'n); 1919, Burns 
:'tILte ". Kennedy. 177 :\to. 98. 75 S. W. !Jig v, Waterloo. IS7 la. !l:!:!. In N. W. 16 (peT.on,,! 
(in w'neral. till' physiei:l!l must. be the jlld~f' or injury; whether p!aintiff WaS intoxil'lltt'd. us 
the m'ccssity; except as to mutters" uppurent ohsen'ed by the physician. held pn\'ile~ed); 
to the ordinary ohser\'er"). Mic/ii!Jan: 18iO. Briggs V. Briglls, 20 :-'tich. :H, 

§ 2384. I Compare the 8amf' qupstion in 11 (pn"i1"llc illP!udes "whatc\'{'r was disdosl'd 
other privileges (1IIlIc. H :2:jOG. :!a:17) : to any of his sensI's und whir'h in lillY wily WU:I 

CalIfornia: l!lOI. "l'l~on's Estate, 1:3:! ('Ill. brol1~ht to his knowlcd~e for thal purpose"); 
IS:!. 0·1 Pac. 294 (eapal'ity to milk" II will; lS79. Fraser V. J"nnison. 42 Mich. 206, 225, 3 
attending physician's testimony inadmissible) ; ::-';. W. bb2 (same; applied to a testator's 
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.~§ 2380-2391) PHYSICIAN AND PATIENT § 2384 

But it is the tenor only of the communication that is privileged. The mere 
fad of maJ.·ing a r:Olllllllllzicatioll, as well as the date of a consultation and the 
number of con:mliatiol18, are therefore not privileged from disclosure, so long 
as the subjcct communicated is not stated.2 This distinction is often of some 
practical significance; for example, in life insurance cases, the insured's 
allegation of complete health during a certain period may be disproved by 
the fact that a physician was often consulted; and ill personal injury cases, 
the fact that a certain physician was consulterl way ~h'e rise in effect to an 
unfln-orable infcrenC'c becallse he was not called for the plaintifl', although no 
inference ('oulll tel'hJli('aIl~' have been drawn from the plaintifl"s claim of 
privilege if the defendant had sought to call and examine the ph~'sician 
(post, § 2:380). 

rueutai condition); Hl01, Rose r. Supreme r. Dennin, 103 N. Y. 573. 579, !J N. E. 320 
Court, 12ll :-Olieh. 57i, b5 ='. W. 10;:3 (opinion (Gmttan case approved); WOG, :-Olyer's Will, 
based on the patient's app('arallce alone, IS·1 ='. Y. 54, ill ='. E. 020 (iusanity; IJriv-
excluded); HlOi, MallslJflch's Estate, 150 i1eged); Wiscon.,;n: 1000, Shafer r. Eau 
~Iif:h. 3-18, 11-1 N. W. ll5 (mental condition; Claire, 105 Wis. 2-14, 81 N. W. 409 ("aJl that 
prh'ilcge held applicablr·); .l!i •• i<l.ippi: l!J22, he disco\'ercd by examination of her per~on," 
Hunter v. HUllt,·r. l\Iiss. ,90 So. 440 held prh·i1eged). 
(will-eontest; attending physician's testimony 2 Indiana: 1905, Haughton v . • Etna L. Ins. 
to testator's mental ('ondition, not admitted Co., lll5 Ind. 3:!, 73 X. E. 592 (fact. of pro-
for the contestant; ~lcCltw t'. TUrIler, cited fesBional attendance just beiore the making of 
l)()st, § 2:J!l 1 ., hus entirely and finally settled the the policy, ",IrJlittcd); I Oll'a: 1000, N ('Ison v. 
questiun"); JIi,¥sullri: IS .. :!, Gartside t·. Ins. Ins. Co., 110 la. GOO, Sl ~. \\'. bOi (that he was 
Co., io :-010 • .j.1G (" information acquired by a consulted and that he presrril",d; not priv-
physician from in.pet-tion, examination, or i1cged); ,lHehiOtln: ISSi, Brown 1'. Ins. Co., 
uhscrvation of the !,<'roon of the pati',nt," is 65l\1ich. 306, 3W, 32 X. W. GlO (the fact of the 
e'luaJly privileged; leading opinion by Norton, physician's treatment for typhoid fcver, held 
J., with a good arl,'UlIIl'nt by :-Olr. JaeobKlcin); not privileged, under the particular circum-
1901l, Smoot t·. Kansas City, l!H :-010. 51:J,!J2 stances); IS90, Briesenmeister v. Supreme 
S. W. 3ll:! (Gartside t'. Ins. ('0. followed); Lodge, 81 :-Olich. 525, 5:3!!, 4;') N. W. 977 ("the 
,\, cbraska: Hll i, Shl!,I,·tou v. Chicago B. &: O. fact that he attended the insured profession-
H. Co" 101 :\ebr. 201, !liZ N. W. (J.j-l (personal ally, and the dates and numllf'r of his yisits," 
injury; physician taking radiographs of un held not privileged); 18!)}, Cuoley v. Foltz, 
iujured foot, exclud"d); Sew York: I~il, S5 Mich. 47, ·18 N. W. lill (similar to the 
SlolLn r. R. Co., 45 ~. Y. 125, 128 (existence of preceding case); lS93, Dittrich v. Detroit, !)S 
u disease, h('ld within the privile~p): 18ill, Mich. 248, 57 N. W. 125 (saull'); IS!!i, Lam-
Edington v. Mutual Life Ins. Co., ll7 N. Y. ISS, miman v. R. Co., 112 l\lieh. G02, il N. W. 15a 
194 (the stl,tute includes "such knowledge as (for what diseasI! he had treatc-d the party, 
may be acquired from the putient hilJlst'lf, excluded); IS9!), Jones 1'. P. B. L. Assur. Co., 
from the statement of others who may sur- 120 Mich. 211, i!l N. W. 204 (that the person 
round him at the time, or from ohservlltiou had con~ulted a physician for a certain illness, 
of his appearances and symptoms"); lSi!!, excluded); J/illllc.wta: 100:;, Price v. Stand-
Edington v . ..£tna I.ife Ins. Co., 77 N. Y. 5ll4, urd L. & A. Ius. Cu., no l\linn. 2f.)4, 05 N. W. 
5il (the exclusion alTects only "such infornm- 11IS (the fart of treatment and number of 
tion as a physician lIlay acquire of speret ail- visits, admissible; "this doctrine, looking at the 
ments by un exaruination of the person"; but question in u logit'"l way. comes very ncar 
not of the fact th"t the patient "hus a fever or trespn.ssing on the statute"); Nebraska: 1002, 
a fractured leg or skull or is a raving.'maniae"; Sovereign Camp v. Grandon. f.)4 ='ebr. 39, 80 
the remaining judges apparently did not concur N. W. 448 (the fuet that a physirian was called 
in the details of the opinion); 1880, Grattan v. is not within the pri,"i11'gc): New York: 1892, 
Ins. Co., 80 N. Y. 281, 20i (" though the patient Patten v. Ins. Ass'n, 1:33 N. Y. -150, ·152, 31 ~. E. 
had been dumb, it would make no difference; 342 (whether P. was" patient of the doctor 
the communication to his sense of sight is and was attended as sueh and was sick, and 
within the stlltUte, as much so as if it had been how many times and when he attended P" 
ornl lind reached his car": the first Edington hf'ld not pri~;I"gcd); Hili, Klein l1. Pnldential 
case cited, and the second ignored on this IllS. Co., 2:!1 N. Y. 4·ln, 117 N. E. 942 (death 
point); 1883, Grattan v. Ins. Co., 92 N. Y. 2i4, policy; the phy~irian's testimony thnt th ... 
:!87 (preceding cage approved); 1886. Renihan insured on II certain date wus dick, adlllitt"d; 
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§ 2385 PRIVILEGED CO~nIU:\,ICATIO:\:; [Cn.\I'. Lx..x,-XI\r 

§ 2385. Crimjns.l Cases; Malpractice. The pri"ilege, in f;Cmeral, applies 
as well in crimiflal as in civil cases; unless the statute expressl~' limits it to 
the latter.l But in two classes of instances the pridlege, thot.gh apparently 
applicable, exhibits its inherent impropriety so plail1l~' that Courts have 
sometime', sought, by main foree, to set limits and prevent its edl efi'ect£., 
namely, iu cases where the ph~'sicilll1 is himself a parla~'cr ht the criminal 
trall.vaction, ancl in cases where the physician has acted on behalf of the t·ictim 
of a crime. Courts ha\'e chosen various methods, more or less reasonable, of 
escaping from the dilemma.2 All that can be said is that an ill-advised initial 
principle is sure to tempt judges, sooner or later, to do violence to it. 

The same temptation exists to save an innocent physician who, when 
charged with malpracfice, might otherwise be stifled h~' the pridlegej 3 but 
the doctrine of waiver (post, § 2:3S9) usually assists him here. 

following Patten v. Ins. Ass'n); etah: W19. the privilege (10('" nut apply to the testimony of 
Chadwick r. Ill·nefirinl Life A.sur. Co .• 54 u phy,;ieiuu. ('alled by tilt' vrus""ution. who 
L'tah ·14:3. II;I Pac. 448 (th!Lt the witll,·ss had utt"ndt·d tl", deceased just bt·fore h"r death; 
been consulted by deceased more than ouee, whether a formal wuiver is Ilecessary. lind by 
allowed); Washinotoll: 1911. State r. f'tapp, whom. not titatl'd; compare § 2~S2. ante); 
65 Wash. 4:3g. ll8 Pac. 337 (cross-examination It!iTlTlI!S(}/a: H)05. !llcKl"lIzie v. Bunks. 94 
to an operation for abortion nt a h<)!ipital, Minn. ·t!lll. 10:3 X. ,\'. 4!!7 (communications 
without nntllill~ or iliclltifyinlo! the 111Lti{·ut. held for the !)tJrpn ..... (If sf.!~uring the ph:;:;ie::.n'c; 
n<)t a violation of the privilege); Wi.'WIISi'l: sen'ice for a nimilml abortion are 1I0t privi-
IS!!\). !llcGowan r. :"upn·me Court. 104 "·is. Icgl'<i); .\",bm .• ka: !!l12. Thrasher v. State, 92 
11>6.80 X. W. 60a (that he trp.atl·d the person Xebr. llO. lab :-:. W. 120 (rape ullder age. the 
for a discase. exciudNi). womall being '!"""asl'<I; the privih·gc Iwld not 

§ 2385. 1 11;!l·t, I'eopl" r. Lane. 101 Cal. avuilabldorthe d(·fendunt to l'xcludc testimony 
51:3. 516. 36 Puc. 16; 11>!)5. People t'. West, of the physicialls atteluling her); Sew York: 
106. Cal. 89. 3!l Pac. 207; 1905. People r. 181>0. Pierson v. I',·opll·. 79 N. Y. 424. 4a2 
Griffith. 146 Cal. :339. 80 Pac. 6g. (murder by poisouing; a physicilln's in for-

2 Pederal: 19:!1. :\111nufacturers' Life Ins. mlltion ll(·quircd while Ilttpnding the deceased 
Co. r. Brennan. 1st C. C. A .• 2,0 Fed. 173 for the poison. admitted for the prusecution. IlS 
(attendant physician. not allowed to testify not within the spirit of the prh'ilt'gC'; but 110 

to causc of death; the proviso of P. R. Rev. .. general rule applh'able to ull cases" was ven-
St. par. 1408. § 40. as to cause of dellth. held tllred); 18k6. Pl'oplc v. !lIurphy. 101 X. Y. 126, 
not to apvly to an action 011 un insurallce 4 X. E. 326 (abortion; testimony of the Vhysi-
policy. but to be intended to cov('r II eriminlll cian attending after the opcrati,jn. not admit-
prosecution for d(·ath. follo\\;ng New York tpd); 11;9:3. People v. Hurris. 1:36 N. Y. 423, 
ruling; Johnson. J .• diss.); Indialla: 1H!!7, 4:i7. ·t4H. a3 N. E. 65 (dcfcndunt. II physician. 
Hank v. State. 148 Ind. 2:38. ·16 N. E. ]27. 47 told a ph\'sidlln att<·ndiug the dl'ceased that • • 

X. E. 465 (a disclosure by a physiPian attpnd- he had twice IJerforlned operations for .. bor-
ing a miscarriage. ,.II<)wed in R prosecution for tion on her; not prh'i1eged. the statutory 
the ahortion. the privilege not being intended privilege not being inU'nde<i to .. shield .. per-
.. to shield one who is ('harged with p"rpctrat- Bon charged with the murd(·r of hi>! patient ") ; 
ing an unlawful act UJlon the patient "); 1903. St. 1905. c. 3:31. C. 1'. A. 1920. § 352 (quoted 
Seifert v. State. 160 Iud. 464. 67 N. E. 100 all/e, § 2380. II. 5); Wiscol~,in: W12. Stllte v. 
("II request to a physician to commit a crime Law. 150 Wis. 31:3. 136 X. W. 803. 137 N. W. 
is not privileged"; applied to a woman con- 457 (St.ats. 1898. § 40,S d. prodding thut no 
suiting for all abortion); Iowa: 11:182. Guptill person shall be privileK('d et(·. in prosecutions 
t'. Vcrback. 58 Ill. 99. 12 X. W. 125 (the act of under § 4:352 abortion or § 4583. is not 
producing a miscarriage in order to Bave the limited to the privilege lIgainst self-I.'rimination. 
mother's life being not criminal. n physicilln's but takes away also the present prh'ilege 
ndvice as to the beat means of .. getting rid of a under § 4075. in .. IJTOsrcution for abortion; 
child" wus held presumably" made for 11 law- two judges diss.). 
ful purpose"; this ruling. us regards the pre- 3 Add here the express statutory pro\;sions 
8umption. is unsound); 1896. State v. Smith, Quoted ante. § 23g0; 1900. CrIllIJer r. Hurt. 154 
99 In. 26. 68 N. W. 428 (cnusing all1iscarriagc; Mo. 112.55 S. W. 258 (action for loss of a wife's 
prh;lege applied); ]901. State ~. Grimmell, services by the defendant's malpractice; the 
116 Ifl. 596. 88 N. W. 342 (murder by abortion; ddendant allowed on the facts, as of necessity, 
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§§ 2380-2391] PHYSICIAK AKD PATIENT § 2385a 

§ 2:385a. Death Certificate. Where a statute (ante, § 1644) has pro
dded (by way of exception to the Hearsay rule) for the Use of an official 
certificate of death, including cause of death, filed by a physician under a duty 
imposed by law, the question arises whether the former express provision is 
to be balked by the implied barrier of the present privilege. It might be 
argued that the privilege to withhold the physician's testimony on the stand 
implies as a corollary the withholding of his testimony by certificate, and 
that to permit the use of the certificate would be to e\'ade the privilege by 
indirection. But this argument is fallacious. In the first place, the express 
legislative declaration would virtually remain otherwise inoperative (though 
arguments from supposed legislative intention are more or less speculative). 
In the second place, the privilege aims primarily at securing personal peace 
of mind b~r confidentiality as to the patient's communications during his 
liietime; while the vital statistics legislation considers the public interest 
in ascertaining causes of death, with a view to protection against mal
practice, felonious killing, and epidemics. The latter interest must pre\'ail; 
personal privilege can ne\'er he allowed to obstruct public welfare. In the 
third place, the filing of the ph~'sician's certificate has alread~' made public 
I f I I · . . . 1 1 I ,.' • • • h' t Ie nature 0_ t_1C c!scase or nljUry causing iJCfltu ~as oencyea Dy the p ~"Sl-

cian); thus, the publieit~· against which the privilege is supposed to protect 
has already taken place. There can be no further assistance in that respect 
rendered by the privilege; it can now serve merely to obstruct the course 
of justice. Hence, to enforce it is to commit an ahsurdity. 

This \·iew has been recognized by some Courts; 1 others have unsoundly 
allowed the privilege to pre\·aiJ.2 
to tl'stify for himself): 1909. Capron r. Doug- (Comp. St. 1917, § 5045. held to prevail over 
luss, 1!J3 :\. Y. 11. /:i5 :-;. E. 1i:!7 (malpractice; ib. § 7123; able opinion by Frick. J.; Gideon, 
hut the ruling is here IIla('ed on the ground of J .• diss.): Wis. 1917, McGinty 11. Brotherhood. 
the plaintifT's failure to ohjl'ct to defendant's ]66 Wis. 83, 164 N. W. 2·19 (life insurance: 
.. sUing of physician G., as heing u waiver of the medical certificate of cause of death. maclo pur-
Ilrivilego for ph~'sician D .• especially since the Buant to Stats. § 4160, received; "such corti· 
plaintiff him~elf hud ulso testifil'd); Wis. Stats. fieate becomes a public rc::ord: its contents 
Wll. c.332. Stats. 1919. § 4075 (quoted allte, arc pUblished to the world, and arc no longer 
§ 2380; but a comparison with the Indiana treated as prhileged "). 
case, Aspy 11. Botkins. illfra, will show that this : Ind. 1!l1O, Beglin r. Brotherhood. 46 Ind. 
patchwork legislation did not go 1\8 fur as it App. 160. 92 :\. E. 64 (under St. 1907. p. 246, 
ought to hat'e gone. to relieve the medical c. 1.52, a hoard of health record bused on a phy-
prnctitioner from the unfairness of the rule). ~ician's C('rtifir/lte of cau~ofdeathisr.otadmi5-

Contra: 1903. A~py ~. Dotkins. lGO Ind. 170. sible. the pri\'jjcgepre\'cnting; Roby. J .• dis.,.) : 
66 N. E. 462 (action for malpractice; the plain- Ky. Here a Rtatutc exprl'SSly so prot'ides 
tiff held privil('ged to withhold the testimony (quotpd ante, § 2:~80): Sebr. 1902. Sovereign 
of other physicians attending her aft!'r the Camp o. Grandon, fi.I :\ehr. 39, 89 N. W. 441'\ 
defendant; the ground of the ruling dops (physicia!l's certificate of death required by 
not appear; but it iB at any rate a mockery of city ordinance, held inadmissible, partly on the 
justice). ground of privilege); N. Y. 1900. Da\;s t. 

§ 2385a. I Mich. 1906, Krapp 11. Metrop. L. Supreme Lodge. 165 :\. Y. 159. 58 N. E. 891 
InB. Co., 143 Mich. 369, 106 :\. W. 1107 (phy- (physician's certificate of death, required by 
sician's certificate of de/lth filed as required by law. excluded; N. Y. City Charter. Laws 1897. 
law, and admissible under Compo L. § 4617. e. 378, § 1172. making admissible the record of 
cited ante. § 1644. held admiBBihle; the former the bonrd of health, does not repeal the Code 
statute not to he overridden by the prescnt section; Gray and Landon. J.J .• dias.); 1903. 
pridlege): Utllh: 1921. Bogicevich ~. KeniI- Deglin 11. Ins. Co .. 173 N. Y. 374,66 N. E. 102 
worth Mere. Co., Utah ' ,199 Pac. 406 (preceding cuse followed). 
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§ 23~5a PIUVILEGED COMMUNlCA':'IONS [CHAP. LXX..XIV 

Distinguish the use of the death-certificate by virtue of waiver on the part of 
an insurance beneficiar~r (post, § 2:390); its admissibility as a statement not 
based on personal kl/owledge (ante, § 1646); its protection by the privilege 
for report.s reljuired by law (ante, § 23ii); and the doctrine about conlrac18 to 
lcaire rules of Evidence (ante, § 7a). 

~ 2:{S6. Whose is the Privilege; Claim of Privilege; Inference from Claim. 
The privilege is plainly that of the patient, not of the physician; and the 
latter therefore cannot claim it if the patient abandons it. l Although in 
the first instance it is commonly the ph~'sician who as witness declines to 
answer, still the daim of privilege must formalI~' be made, in analogy to the 
other privileges (lIllie, § 219G) by the patient, if he is before the Court; if 
he is not, then technically he should be given an opportunity to claim before 
the examination is proceeded with. 

The pri\'ilege, furthermore, is that of the patient as such, not of the party; 
hence, the claim shoulll be made by the patient himself, in accordance with 
the analogy of other privileges (ante, §§ 2270, 2321) though this rule is 
seldom observed in practice.2 

The prh'ilpge, furthermore, may be claimed by the representative of a 
deceased patient, as his personal successor; 3 but not by a mere assignee of 
a contract-interest.4 

When the pl'h'ilcge is claimed by a patient who is also a party, 110 inference 
as to the fads suppressed call be orawn,5 following here the analogy of the 
other pridlcgcs (ante, §§ 22i2, 2:122). Perhaps it is sound to distinguish 
between failing to call the witness on one's own behalf (which is open to in-

§ 2386. 1 HIOl, Burgess 'V. Sims Dmg Co.. not as such object to a dQnial of tho privilege; 
111 Ia. 275. 86 :\. W. 307; 19:!O, Cromccncs and this prindple ought to be cnforced oftener 
t. Sonreign Camp, :!O;) r-l0.App.419,:!:!1S. W. than it is: 1912, Thrasher to, State, 92 Nebr. 
15 (physiciun cannot claim the prh'ilcgc if 110, 13S:\. W. 120 (rape under age ; thewoman 
patient has wai"l'd it); 18a5. Johnson v. John- bcing deceased, the defendant was not allowed 
Ron. 1-1 Wend. N. Y. G:l6, G41; IS!);. Boyle v. to invoke the privilege to exclude medical 
Relief Assoc., (15 '\"is. al:!, 70 N. W. as! (show- testimOlW to her condition). Conlra: 1920, 
illg that" shall not be rompdlecl" is equivalent Cromeencs v. Sovereign Camp, 205 Mo. App. 
to "shall not Ill' allowed"; Newm:ln. J.,diss.); 419, 224 S. W. 15 (misrepresentation as to 
191!1 .. \ngcrstpin ". :\Iiiwaukec Monunll'nt Co., gonorrhea; the physician being called to treat 
1f19 Wis. 502. 17:1 :\. W. :!15 (personal injury; the eyes of insured's child. the physician's test i-
plaintiff may waive the privilege). mony to the child having gonorrhea held 

Contra: 11l1!), State v. r-Wler.105 \\'ash.475, privileged, the child not wah'ing; unsound; 
I i8 Pac. 459 (but hprp thp result is due solely th., privilege only applies when invoked). 
to the b1lngling wording of Rem. Code § 2147, 3 Post, § 2a9!. 
that "regular physicians ••. shall he pro- 4 Contra: 18i6. Edington v.Mutual Life Ins. 
tpcted from testifyinJ:?;." !'lc.; plainly. the history Co., 67 N. Y. 185, 194 (assignee of an insllrance 
of privil<'ge, a'lte, § :!:!Hu, Ehows that the privi- policy may nsscrt the pri~'i1ege of the insured). 
Ipge dops not ('xist for thC' sake of the physician). 6 190G, Pennsylvania R. Co. ll. Durkee. 141 

Of course the prh·i1egt· is that of the patient Fed. 99, C.C. A.(applying the N.Y. Code); 1901, 
as slIch, and applies e<1l1ltlly for patients not Brackney to. Fogle, 156 Ind. 535. 60 N. E. 303 : 
partie.' to the c:\.~p; this is cv<:rywhere assumed 1909. Lauric Co. to. McCullough, 174 Ind. 477, 
Hnd conc('d('d; !!lOll, :\lyer'sWill, 184 N.Y. 54, 90 N. E. 1014; 1890. McConnell v. Osage, 80 Ia. 
in :-i.E, !l20 (memb"rs of the testatrix' family). 293.45 N.W.550 (refusing to allow the question 

Compare the theories of attorneys' privilege on cross-examination whether the patient wus 
(mill, § :l2!JO). willing to let the phYRician spcuk); 1905. Arnold 

2 On the W'JlPral prinpiple for all privileJ:?;es t. Maryville. 110 1\10. App. 254. 85 S. W. 107; 
(anlc, §§ 2270. 2:!:!1). a party not a patient can- 18911, Lano to. R.Co .• 21 Wash. 119, 57 Pac. 3G7. 
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ference; ante, § 285) and claiming the pri\'ilege when the opponent calls 
him (which is not open to inference).6 And the opponent may at least call 
the physician and force the patient-party (on the principle of § 2268, ante) 
to object and make claim. i 

§ 2387. Termination of the Privilege; Death. The object of the privi
lege is to secure subjecth'ely the patient's freedom from apprehension of dis
closure; it is therefore to be preserved even after the death of the patient,!
following the analogies of the other similar pridleges (ante, §§ 2323, 2341). 

§ 2388. Same: Waiver, in general; Express and Implied Waiver. The 
privilege may be waive(J,I like all other privileges. It is astonishing to find 
that this question could C\'er have been regarded as debatable. Xothing 
but a confusion of fundamental ideas could e\'er create any doubt.2 

(a) That the waiver must bc in e.l:presslanguage is not neceSSllf,\', upon any 
principle. But this is somctimes by statute required.3 Distinguish, how
ever, this statutory waivcr, which is valid only within certain limits, and the 
ordinary principle that a rule of Evidence will not be enforced if the opposing 
counsel fails to make objection when the witness is examined (ante, § 18); 
thus. whether or not the statutory wah'er was permitted to be made by the 
attorney for the witness or party before or during trial,4 still the counsel's 
failure to object to the compUlsion of the witness' answer would render futile 
any exception to the answer.5 

(b) An e;r:pre.~s waiL'er by contract, e. g. in a policy of insurance, ought to be 
gh'en effect, on the general principle alread~' noticed in § ia. Since experience 
has shown that the testimony of physicians who might assist the disco\,
ery of the truth is likely to be suppressed by the insured's claim of privi
lege, and since the contract of insurance is a voluntary transaction for both 

6 1920, Bernhardt v. City &: Suburban R. ing the apparently contrary nssumption in Har-
Co.. D. C. Allll. • 2G3 Fed. 1009 (IlCr"Onal riman 1". Stowe. 57 :'110. 9a); ISSG. Currington r. 
injury; failure of plaintiff to call a physician St. Louis. 891\10.212. 1 S. W. 240; ISSG, Blair v. 
who had examined him, held open to inference; R. Co., S9 ;\10. 337. 1 S. W. 367. 
present point not raised); 1891, Cooley v. 2 Compare the th('ory of Privilege (anle, 
Foltz. 85 :'Ifich. 47, 48 ;:.;. W. 17G (plaintiff's §§ 21!J2, 21!JG. 2Hl7). und the forceful opinion 
failure to Jlroduce her Jlhysician, held" a legiti- of Faris, J., in Epstein r. Pennsylvania R. Co .. 
matcfact forthejur~'''); 1!J20.WilIittsv.Chicago 250 Mo. 1, 156 S. W. 699. 
B. &: O. R. Co .• ' , :'110. ,221 S. l .. ·. G5 (per- 3 E. a., in New York. by the amendment of 
sonal injury; failure to call physicians, held to 1891; 190G, Roche v. Kason, 185 X. Y. 128. 
Jlermit inferenr:e; the opinion. however. docs 77 N. E. 1007 (the trial Court's ignoring of an 
not notice the prh'i1pJ!:t> aspe"t of the question). express wah·er. here h£'!d harmless). 

7 1903. Stat(' v. Booth. 121 la.71O. 97 N. W. 74. Other,,;so. the particular circumstances are 
§ 2387. 1 187G. Edinb~on v.lns.Co .• 67N. Y. to be considered: 1907. Dmhe H. L. Co. r. 

185.194; 1880. Grattan v. Ins. Co .• 80 N. Y. Fishbein. 101 :'IIinn. 81, III N. ,Yo 950 (client's 
281. 2!l8; 1885. 'Ve~tover v. Ins. Co .• 99 N. Y. 56, informal (·xprcs.~ion of willingness that the 
1 N. E. 104; 1900. Davis v. Supreme Lodge, physician should testify, mnde on the stand and 
165 id. 159. 58 No E. 891 (physician's ccrtifi- before consulting his attorney, held not a 
cate of death, recorded with the board of waivcr). 
health. excluded on the ground of privilege); 4 E. g. IS89. Alberti v. R. Co., 118 N. Y. 
1903. B~glin v. Ins. Co .• 173 N. Y. 374. 66 N. E. 77. 23 N. E. 3.5. 
102 (Davis v. Supreme Lodge followed). 5 This distinction was ignored in the follow-

§ 2388. 11879. Grund Rapids &: I. R. Co. v. jng case: 1il89. Hoyt v. Hoyt. 112 N. Y. 493, 
Martin. 41 Mich. 667.671.3 N.W. 173; 1879. li15. 20 N. E. 402; hut it WI·.~ recognized in the 
Scripps v. Foster,41 Mich. 742. 748.3 N.W. 216: following: 1906. Williams v. Spokane F. &:. N. 
1884, Grolll1.Tower, 85 Mo. 249, 255 (repucliat- R. Co., 42 Wash. 597, 84 Pac. 1129. 
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parties, the insurer's insistence on a pro\'ision of this sort in his contract is 
no more than a reasonable measure of self-protection, and does not affect the 
interest of patients in general other than the insured party to the contract.6 

.-\ contract of life or accident insurance ought to be deemed an implied waiver 
hy both parties, because otherwise it leaves the prospects of proof for both 
parties a mere gamble. 7 Of course, such a contract could not be deemed a 
wai\'er for either party, unless the waiver was complete, i. e. allowed the tes
timony to be available equally to both parties. 

(c) Coming now to wah'ersimplied from. conduct, it is to be noticed that 
these depend, as already observed for other privileges (ante, §§ 2327, 2340), 
on two considerations the interpretation of the actual conduct, and the 
fairness of the situation created by that conduct. A wah'er is to be predi
cated, not only when the conduct indicates a plain intention to abandon the 
privilege, but also when the conduct (though not evincing that intention) 
places the claimant in such a position, with reference to the eddence, that it 
would be unfair awl inconsistent to permit the retention of the privilege. It is 
not to be both a sword and a shield (in Lord nlansfield's phrase concerning 
an infant's exemption from liability). 

The question then arises, What sorts of conduct, b~' inference or by fair
ness, should be treated as a waiver of the pri\'j)ege to keep secret the com
munications to a physician? 

§ 2389. Sa.me: Wa.iver by Bringing Suit; by Testifying; by Former 
Wa.iver. (1) In the first place, the bringing of an actinn in which an essen
tial part of the issue is the existence of ph~'sical ailment should be a wah-er 
of the privilege for all communieations concerning that ailment. The whole 
reason for the privilege i::; the patient's supposed unwillingness that the ail
ment should be disclosed to the world at large; hence the bringing of a suit 
in which the vcry declaration, and much more the proof, diseloses the ailment 
to the world at large, is of itself an indication that the supposed repugnancy 
to disclosure does not exist. If the privilege means anything at all in its 
origin, it means this as a sequel. B;r an~' other conclusion the law practically 
permits the plaintiff to make a claim somewhat as follows: "One month ago 
I was b~' the defendant's negligence severely injured in the spine and am 
('onsequentl~' unable to walk; I tender witnesses A, B, and C, who will openly 
prcH'C the se\'cre nature of my injury. But, stay! \Vitness D, a ph~'sician, is 
now, I perceive, called b~' the opponent to prove that m~' injury is not so 
severe as I claim; I object to his testimony because it is extremely repugnant 
to me that my neighbors should learn the nature of m~' injury, and I can keep 
it forever secret if the Court will forbid his testimony." If the utter ab-

8 CascB cited ante, § 7a, 
7 Contra: 1920, Muinc 1', Maryland Casualty 

Co., 172 Wis, 350, 178 N, W, 7~9 (poliry of 
accident in~urunce; the insured's ncceptance 
of the policy held not a waiver; Owen, J" and 
Siebecker, J" difl5. : "the deceased, in applying 

for, taking out, and paying premiums upon 
this policy, waived the privilege; ,., the 
wuivcr of the statute follows as logically in this 
cuse I\~ it dops when a testutor calls upon his 
attorney to witness his will"). 
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surdity of this statement (which is virtuall~- that of e\-ery such claimant) 
could be heightened by anything, it would he by the circumstance (frequently 
observable) that the dreaded disdosure, which the prh-ilege prevents, is 
the fact that the plaintiff has suffered no injury at all! The privilege under 
these circumstances becomes a burlesque upon logic and justice. 

The state of the law is as follows: 
(a) In actions for personal injury, it is generally held that the bringing of 

the action is not a waiver; 1 except that ill actions against a physician for 
malpractice a waiver has sometimes been implied; 2 and except that in the 
industrial-aceident legislation, prodding for claims for compensation as an 
£njured employee, the prh·ilege ceases for any claimant who has been ex
amined b~- It ph~-sician pursuant to the procedure in such cases.3 

(b) In actions upon insura/lce policies, where fraudulent misrepresentations 
as to health are in issue, the insured's initial conduct in volunteering a sup
posedly full avowal of his state of health has put him in the position of aban
doning any desire to be seeretive towards the insurer on that subject, and of 
gh-ing the insurer in fairness the right to ascertain the truth; and a waiver 
should be predieated by the nature of the action_ But Courts have not so 
held. Yet here the injury to justice by den~-ing a waiver is not so con
siderable; for in fairness (that is, to honest applieants, who }ul\-e nothing to 
fear) the insurer ought immediatel~- to make his extrinsiC' im-estigations 
among prior attendant ph~-sicians (which commonl;:-- he does not do), instead 
of waiting till more premiums have been paid and the insured has left the 
world; 4 so that here the moral inequities are more nearl~- balanced, and no 
particular harm is done by the privilege except to the logic of the law. 

§ 2389_ I Fed. 1918. Federal !\lining &: S_ tire, held a wah-er, permitting the defendant to 
Co. 1'. Dalo, 9th C. C. _-\., 252 Fed. 356 (per- testify); Mo. 1900, Cramer r. Hurt, 1M :\10_ 
tiunal injury in Idaho; bringing of actiolllwid 112, 55 S. W. 258 (an action by a wife for per
not a waiver permitting defendant to call a sonal injury by malpractice by a physician is a 
physieillll who had attended plaintiff; though waiver of prh-ilege as to prof('ssional confi· 
.. the views of the ICfll'ned text-writer on Evi- dence; but not an action by a husband for loss 
dener arc always entitled to respectful con- of sen-ices of thl: injurl'd wife); Or. 1913. 
sideration, and much ruay be said in favor oC Forrest v. Portland R. L. &: P. Co., 64 Or. 240. 
thc equity of thc view which he takes·'): 129 Pac. 1048 (personal injury; party's volun
Mo. 1007, Smart v. Kansas City, 208 Mo. 162, tarlo' testimony held n wah-cr of prh-ilege lIS 
105 S. W. 709 (personal injuries; suit held not to a physician's testimony, under L. O. L. 
n w!liver; the reasoning of the text abovc, an- § 734 by express words); 191!l, Caldwell r. 
swered by Woodson, J., but not convincingly; Hoskins. 94 Or. 5G7, 18G Pae. 50 (personal 
the present ruling, excluding three attending injury; plaintiff's testimony is It waiver as to 
physicians to an alleged injury to n knee of testimony of a physician taking an X-ray 
a person who hnd concededly suffered tubcrcu- photograph)_ 
losis of the knee and had nlready beeD crippled Compare the cases cited ante. § 2385: a few 
in it, shows whnt a farce the prh;lege is; this of the statutes quoted ante, § 2380 expressly so 
whole investigation, shutting Ollt hy law the provide_ 
most important testimony, was a huge pnrody I Statutes cited ante. § 2380_ 
on justice, so far as justice purports to rest on 4 This is recognized by the insurel s in the 
truth); Oklo 1917, American Bankers' Ins. Co_ now usual issuance of policies which are made 
v_ Hopkins, Ok!. ,lG9 Fac. 489 (insurnnce incont!'stable after a short period; i. e_ the in
policy). Conira: Cnl. St. 1917 (quoted anie, surer virtuaily has to make his inquiries within 
§ 23S0). that period or not at nU. But so far as these 

2 Ind. 1894, Beckwell v. Hosier, 10 Ind. App_ policies are contestable (P. o. for "wilful mis-
5,37 N. E. 580 (patient's action for malprac- representations'·), the statf'mcnt still applies_ 
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(c) In iesiamelltarll causcs, thcre is ordinarily no conduct amounting to 
wai\'cr, although it is othcrwi~e unsound (ante, §§ 2381, 2384) to treat 
the data of sanit~· and insanity as having been consciousl~· confided, in any 
sensc of the word, to the physician. 

(d) In a few special elasscs uf actions, an oceasional statute makes an 
• • (.':\eeptlOn.o 

(:2) Thc party's own l'o/ll1llar!! testimony, on trial, to his ph~'sical condition 
ill issue, should be a waiver of the privilege for the testimony of a physician 
who has been consulted about the same physical condition in issue; the 
reasons here being merely somewhat stronger than those above Iloted.G 

5 ~tlltutl'S cited unle, § 2380. N. ~I. R. Co. ~. Clark, 235 U. S. 669, 35 Sup. 
, .-Icc"cc/: Cui. HilS. :-Ol(m'no r. :-':ew Guada- 210 (personal injury; the plaintitT himself had 

1111'" ;\1. f ' ... , :J.'i <,al. App. i·H, 1iO Pal'. 10~S testified to his il1jury, and al.o had call1'd the 
I "dmil1i,tTlltrix' 'I<'tiol1 for til!' death of :-or., her attenriil1g nurse; tlw clcfendal1t was held not 
hu,;IJ!\IId; .ill(·(' till) party il1jured hin"elf entitled to call two attending physicians, und .. r 
"'''Illd have wain,·.llhe privil,'gl' hy takin~ the Ariz. Re'·. St. Hl01, § :?5:l5; Hughes, J., with 
.t:llId and tt'.,tifying to t/1,' aII,'g('d injury, hl'ld Day, J., diss.: "[It was not the Icgislath'" 
that th(, plailltiff here" in tilt' dunl rapn('ity of intent] to gh'e him a monopoly of th() tcsti-
,urvidng spouse lind adlllillistratrix," im- nJOny !IS to hi8 rondition while under treat-
pIi"dly waivt'd, by takin~ th .. stand and ralling Ilu'nt "); 1921, Phelps Dodge Co. v. Guerrero, 
oth"r wit 11<'SSt·~; advanred opinion, hy Lennon, !lth C. C. A., 2i:l F"d. 4 l.'i (under Ariz. Rev. 
i'. J.); hid. 1~!Jl, Lant' v. Boil'ourt, l:!S Ind. St. 1!11:l, Ci\·. C. § 1uii, testimony by plnintiff 
·I:!O, :!i ~. E. 1111 (Illalpr:u·t;;'e on the plain- that he IIsl'd to go to 11 doctor, etc., held not 
tifT's wife; the piaintitT's 11", of the t"stimony a waiver by testifyillg "to such cOI!llJllln;ca-
.. f l,ims('lf, his wife, and I"'r lIIotlll'r, Iwl,l a tilllls"; unsl)und; Hunt, J" di:;.,.); Arkansas: 
waiver); Kiln. G. S, l!lI.';, § i2:!:l (quot .. d HIl.i, Kansas City So. R. Co. v. ;\liller, 117 
,,"l,', § :2:29:2); .\'. Y. I!)O~, ('apron 1'. Douglass. Ark. :!llu, 175 S. W. 1 !G·l; Indiana: IS~i, 
1 !I:J ~. Y. 11. s5 :-.:. E. S:!i (lIJalpr:u·tirl'; uftl'r Williams r .. Johnson, II:! Ind. :2i3, 13 ~. E. si2 
till' df'f"ndaut had treated the plaint itT, two (the piaintifT'8 testimony that she had rall"d 
otll!'r surgeou8 tfl'ated him at a h()~pital; one Dr. H. and he had" prescribed for her back aud 
.,f them was rall<·d hy dd"ndant; 1ll'ld that Fide," h"'d not to permit the oPIJOnent to "all 
ullder C. C. P. §§ s;o, ;';;~(j, pTO"i(ling that tho Dr. II. to testify that he had found no injury; 
;Iriviil'ge might lw ··l.'xpr(':;~·ly waived Upltll the tl.i .... WaS:1 gros~ error; it prlLctit':dJy pertuitted 
trial or ~xamillati"n .. , by th" pat;"Il!," till' I)IaintilT to invoke the /lhy~ician's ~TI'dit 
th .. plallltiff's tl',;timollY at the trial tf) his fal,,·ly, with a guarantee against the exposure 
physical condition was a wah'er; II:.i!!ht, .1.; of her lie); 1905, Indianapolis & ;\1. R. T. Co. 
"lIe hiI!ls!'lf hilS gin'lI to th" public the full r. Hall, 165 Ind. 55i, iu X, E. 2·t2 (pl'rsonal 
dduils of his ,'aSI', t hl'r('by dbrlo:;ing the secr"t s inj ury ; ruling in W iIli:lln~ v. Johnson approved) ; 
whirh tl!<' statut" WaS <1",iglll'd to protePl, thus 101<'11: IS!JO, :\1"Connell v. Osage, SO la. :!!J:3, 
n'm""in/! it fr"l11 th" oJ,pmtinn of th .. statute; 45 X. \r. 550 (plaintiff's direct testimony to 
ill otlwr words, h .. · has waived in open court her pre\'ious condition of health and sickuess, 
11/"'" till) trial all informatio" which he l\Ii~ht n:uning Iwr phy:;il'ian, hwld not a waivcr per-
h"vl' kp(>t 5(,I'rl'l, hy di·wl",in/! it him:;elf"); IIIittillg the calling of the physki!lII to contm-
IH:!~, H,·thil'r v. JOl"'S, :!:l:l X. Y. :liO, 1:J5 X. E. diet hl.'r); 1!)01. Burgess v. Sim8 Drug Co., 
t;U;1 (plaintiff ill I)I'rsIJllai injury udioll who 1H Ia. :2i5, SCI X. W. 30i (testifying on ('ross-
(.-,tifi('s til his injury waivcs th .. · prh'i!pge; .. tho ,'x:uninatioll to the suhject of the desired 
rill .. as it was forlllf'rly understood was alten·d testimony of the physician is not a waiver, 
I,y our dp"ision in ('upmn r. DOII~lass"); Oil. he('allsc not voluntary); 1!J04, D:lttis r. 
(;'·u. Code Ann. l!l:2I, § 1I·I!)1 (qllotl'd (lI1/", Chit-ago, R. 1. & P. R. Co., 1:2-1 h. u2:3, 100 
§ :!a.~O); 01:1. l!!Ii, (,hi('a~o It 1. & 1'. It. K. W.':;·13; 1911, Woodsv. Lisbon, 150 la, 4:3:3, 
('1). r. Hughes, fH Ok!. i·I, WU Pac. -111 1ao~. W" :372 (plaintiff's testimony to the 
(Iluri"r R!',·. L lHlO, § !iO"O, the pluintiff's physiciuIl's treatment, held a wuiver as to all 
t··,-timony to {lcr""aal injuril's is a wah'cr of physicians enguged in the same operation); 
tl", privill'gl'''~ to ~hc tl'stilllouy'ofa physician 191:l, Reed r. Rex Puel Co" lUO Ia. 510,141 
('(lu"I'mill/! d: hN l ,hysical examination or stnte- N. W. 105G (W ood8 v. Lisbon followed); 191!1, 
lI!"lIt, "f tl,,' party) ; Pa. f':t. ([Wi (quott·d ullle, Burns ". '''"aterloo, 187 Is. 922, 173 N. 'r. 11) 

§ ;?:l."O): 11'110. Compo St. 1!)~0. § !iSOu (quoted (personal injury; whether plaintiff was intoxi-
(JII/", 9 :!;j,~O). catl'd, held not covered by waiver, though til<! 

f '",,/r.!: Pl'dcral: 190i, l"uion Pa('ifil' n. Co. wife had testified as to his physicnl condition, 
, .. ThOll''''', 1':;:2 Fed. :31)5, au!J; JU15, Arizona ,{: lind had on cross-examination denied the fact 

f)f)f) ---



§§ 2:380-2391] PHYSICIAX AXD PATIEXT § 2389 

Certainly it is a spectacle fit to increase the layman's traditional contempt 
for the chicaner~' of the law, when a plaintiff describes at length to the jury 
and a crowded court-room the details of his supposed ailment and then 
neatl~' suppresses the available proof of his falsities by wielding a weapon 
nominally termed a privilege. 

(~) The party's reference in his testimony to his C07l11111111icatiollS with a 
I'hYNiciall should be deemed a wain'r of the pridlcge as to that physician's 
knowledge; otherwise, the pridlcge offcrs a license to perjury.' 

(.1,) :\ waiver at a former trial should har a claim of the privilege at a 
later trial; for the original disclosure takes away once for all the benefit 
aimcd at by privilege; to enforce it thereafter is to seek to presen'c a 
prh'acy which cxists in legal fiction only.s 

(5) An express L'oiUlltary extra-judicial disclo.wre by the party, blfore trial, 

of intoxication; sueh a ruling ~masculutes the knowledge gained by Iwrsonal ('xamination; 
virile doctrine of wain'r); 19l!1. Arnold t·. applying Ch·. C. 191a. § Wii; an illogical and 
Ft. Dodgr: D. :-01. & S. It. Co .. 1:;6 In . .'j:;:;. I i3 unpractical di:ltinction); 1!1l:;. Dahlquist ~. 
N. \Y. ~:;~ (t',stilllony by plaintiff on eross- Den\'Cr & n. G. n. Co .• .'j~ Ctah 4:;8. 174 Pac. 
examination is not a waiver as to that topic) ; S:l3 (personal injury; rJlaintitT testified to his 
1921. "'almer-Roberts v. Heunessey. 191 Ia. injuries. and referred to thdr nllture ns de-
SG. lSI ~. W. i9S (plaintiff introduced h('r own scribed to him by Dr. C. lIud as treated by Dr. 
testimony. and also that of a traffic officer, C.; plaintiff also called Dr. S.; held, that the 
present at the time of the physiciau's exaluina- privilege had b('en so far wain'd as to permit 
tion, as to her going to the physician's om",,; the defendant to l'all Dr. C. to testify to the 
this was held not a waiver; again the ruling illjur)' as observcd hy him; the privilege was 
exhibits the stoppagc of a legitimate sour!'c of wain'd" wlwn the plaiutiff hy himself and one 
inquiry and the judicial farce of actinj;( as of his examiniu>: physicians voluntarily dis-
though such trials werc n real search for truth; closed ... all th" statut" was designed to 
they are no more than a game of cards); pr"'l'rve to the pluiutifi' as inviolate." per 
.\Iichigan: 1911. Slater v. Sorge. 166 :\Ikh, I;:!, Corfrrmu. J,. for the majority; but on rehear-
131 ~. W. 5G5 (scc the citation post. § :!:!HO. iug; the ruling is based solely on the plaintiff's 
n. 3); .ll Msouri: 1904. Holloway v. Kuusa8 City, n.f"ro.·nc" in his tf!stimor.~· to Dr. ('.'s diagnosis; 
1~·1 :-oro. 19, 82 S. W. 89 (like BUrgess v. Sims two judges diss.); and some of the cases cited 
D. Co., Ia .• supra; but a voluntary tcstilUO)uy supra. note G. involve this situation also. 
by the party to the circumstances of a physi- 8 :lccord: 1906. Elliott t'. Kansas City. 198 
cian's examination is a waiver of tire privilege) ; Mo. 593. 9G S. W. 102:; (failure to claim privi-
1913, Epstein v. Pennsylvania H. Co., 250 :-oro. lege for t('stimony of the same physician to 
I. 15G S. W. G99 (cited more fully post. § 2390. substantially the snme facts at a prior trial of 
n. 3); .Montana: 1905. :-.ray v. Northern P. R. the same cause is a waiwr of the pri\-ilege for 
Co., 32 Mont. 522. S1 Pac. 328 (plaintiff':! the subsequent trial also; following McKinney 
testimony to her injury and its treatment by 11. R. Co .• ~. Y.); 1SS7. McKinney r. R. Co., 
two phy:::dlms, held not a waiver as to the 1O·1~. Y. 352. 355. 10 N. E. 5-H ("after its 
te6tirr.ony 0:' a third); ,\'ebra.Yka: 1912. Larson publication no fllrther injury ('an be inflicted 
v. State, 92 Nebr. 24, 13i N. W. S!J.1 (tho upon the rights and interests whid. the statute 
(I!·fendant's allswers on cro:ls-<!x:lminatioll as to was intended to prot('ct; ... the consent. 
Iris treatnll'nt by D,. II .• h('ld not to he a wah'cr having been once given and acted upon. ~:I!l!lot 
of the prh'i1ege allowing' the prosccution to bp recalled"). ("mlm: l!Jl.'j. :\Iaryland ('I1S-

('all Dr. II.); Washington: :1007. :-o'oelle v. ualty Co. v. :\1alollt'y, II!) Ark. 434. 17S S. W. 
Hoquiam L. & S. Co., 47 Wash. 519, 9~ Pac. 387 (accident insurance; physicians' testimony 
372 (Root, J .. with lIadley, C. J .. diss .• in nn was admitted at the first trial without objec-
opinion of sound sense and Jogic); Wi$con,.ill: tion; held. that the pri\'ilege could be claimed 
1902, Gref'n r. Nebagamain, 113 Wis . .'jOS. 1)9 at the second trial; rarefulopinion by McCul-
N. W. 520 (a party's own testimony to the loch, C. J .. defending this absurd result); 
same injury, hdd not a wah·er). 1901. Burgess v. Sims Drug Co .• 114 In. :':;5. 

7 Hll7. Inspiration Consol. Copper Co. r. SG ~. W. 307 (testifying to the same subjeet. or 
Mendez, 19 Ariz. 151. 160 Put'. 27:; (the pa- calling the same pllY:;ici,m. at 11 former trial. 
t>i<'r.t's referent'e in testimony to his 'comrnu- hrold not a wah'"r); IS~:j. Grattan t'. Ins. Co .. 

. t' t h h .. , . t I !)',,- ... ' .,~. """( t" th I .. Dlea Ions 0 t C P YSICllUi IS n W:ll\'er as 0 t re . _ ., .•. _ ...... ~ . .., qU('~ 101llllg (' Jl.:::;.cllIn on 
physician's knowledge 80 gained. but not as to a former triul, held not 11 wah·er). 
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of the fact of his physical condition, good or bad, in the respect now in issue, 
is a virtual abandonment of that prh'acy which the pri\'ilege aims to protect. 
Hence it should be a wai\'er,9 if the logic and the spirit of the privilege are to 
be followed. But as the privilege, ih to-day's administration of it, is rr.erely 
a clever legerdemain, loaned by the Law to the parties to suppress the truth, 
it hardly matters what its spirit is. 

§ 2390. SAme: Waiver by Calling the Physician. (1) To request a physi
cian to attest oTle'.~ will is by implication to request him to bear testimony, 
if called on, to all facts affecting the validity of the will, and is therefore a 
waiver.! 

(2) To call a ph;ysician to the stand, and e.ramillc him ag a Witlll'8,V to one's 
physif'al condition formerly communicated to him, is a wai\'cr cf the prh'ilege 
in regard to his knowledge of the physical condition asked about; 2 no reason
ing could pretend to maintain the contrary. 

(3) To call a physician as a witness to one's physical condition is a wai\'er 
of the prh'ile~e as to the knowledge acquired hy otlier pliy,yiciall.y of the sallle 
condition.3 So, also, a wai\'er (by failure to object) of the privilege as to 

o Conlra: 1919, State r. Miller, 105 Wash. rested without rf'ading any IlIlrt of it; held 
475. liS Pa~. -159 (ilHl('cent !iberties; ,"olun- that the taking and filing of th(' deposition was 
tnry extra-judi,·ial disei05ure" to others of a a waivl'r of the seere"y of privilege'. and that 
condition of grmorrlwa, held not a ",ainr of the the statutory aruendments as to the form of 
privilege). express waiver did not apply to sur.h a ras~; 

§ 2390. I 1~!15. ~lullin's Estatc'. 110 Cal. careful opinion by Yann, J.; such II victory of 
252, 42 Pae. 646. common sense o,'pr tlw quid,lities of tlHl stat-

2 Fedemi.· 1!10:?, ~btropolitan St. H. Co. t'. ute is mailer for congratulation). 
Jacobi, 50 C. C. A. 6I(}. 112 Ff'd. 9:H (following 3 ~lost Courts ,I" not Yl't accept this: 
Hope 1'. H. Co.); Cal. l!;!l:~, Wheelock t'. God- Federlll: l!llij •. -\rizona & X. ~1. R. Co. t'. 
frcy, 100 Cal. 5~7, 35 Pac. 317 (calling the Clark, :?35 U.:;;. 6tm, 35 Sup. 210 (cited more 
phY$ician, held on the facts n waiver); IS07. fully alllc, § 2:1~9) ; 
Lissak r. Crocker Est. Co .• 119 CIII. 442, 51 Arkcm.~a8.· 1911, ~liss()uri & N. A. R. Co. v. 
Pac. 688 (calling the phy~i('inIl to testify to un Danil'ls, 98 Ark. 352, 136 S. W. 651 (calling one 
('xuruination, held n wni\'('r); [ltd. 1908. Pitts- IJhysic:iun is not a wah'er of the privilege 
burgh C. C. & St. L. R. Co. r. O'COlI/H'r. I i'1 for other physicians' testimony to the same 
Ind. (jim, 85 X. E. 96!1 (the plaintiff's railing, ailment; aIlother of these p{:rmissions to plain-
nt the first trial. of Ii physiciun who had ex- tiffs to misuse the prh'ilege solely as an instru-
amincd him, held a wai"er permitting the nwnt for winning a case, and not uS a protection 
defendtlnt to ('all him at the sccond trial; tim for privacy of one's ailnwnts; Dr. F. was 
sarnl'facts w(Ore the subjed of both tpstimoni£'s) ; allow(Od to testify that the plaintiff had a 
H.lli. Stalker ". Breeze. IHu Ind. 221,114 X. E. Ilrol3psu~ of the utl'rus, but two other physi-
HuS (privilege wuivcd by IlSkin~ a llurse as to eians wcre not allowed to testify to the same 
IJ3rt of the same hospital record offered by faet; obviously the plaintiff had 110 desire to 
opponent); la. I!.I05. Xu gent v. Cudahy P. Co., ktoep private the flll't; hence, the prh'ilege lost 
1:?1l Ia. 51i, 1O:? X. ,V. 442 (cross-examinatioll, its only purpo~e. and became simply e. tool for 
h!'ld no waiver on th" facts); "'ebr. Ino:!. tinkering with the truth); In!.'i, Kansas City 
Sovereign Camp ~. Grandon. 64 Kcbr. 3n. S!l So. H. Co. r. ~lillcr, 117 Ark. 396, 1 i5 S. W. 
K. W. 4·IH ("ross-examinatioIl of the physid:1ll 11M (affirming Missouri & X. A. It Co. ". 
to the injury; hpld a waiver); Oklo 1917. Chil'llJ:o Daniels: though .. there is much rellson for 
R. 1. &: P. H. Co. r. Hughes, 64 Okl. 74, Itl holding thut the privilege is waived uudcr such 
Puc. 411. conditions ") ; 

StatutI's (ante, § 2380) often declare this in Californill: 1919. Hirschbmg t'. Southern 
terms. Pacifie H. (:0 .• ISO Cal. 77·1, 183 Pac. 141 

So. too, for a deposilion taken on behalf of the (IJlaintiff's enlling of a physician who hut! at-
patient.· 1907. Clifford !'. DeIlw,r & n. G. R. tended her after the injury, held no wuiwr of 
('0 .• 18S X. Y. :H!l. 80 ~. E. 1094 (the plaintiff the pri,;Il'gc IlS to a phys:cian who had IIt-
took the physician's testimony in a depasition, tended her before 1:,,_ injury; unsound; this 
with ~ross-interrogatoric9 and answers, but case particularly sb, NS the chicanery Iicensf'd -
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one physician, called by the opponent, is a waiver of the entire privilege as 
to other physicians.4 What further reason is there for secrecy, if the patient 

by the privilege. for here the plaintiff denied 
that the second physiciun had ever treated her 
for uterus trouble, though admitting that ho 
had treated her for lumbago, and yet was 
allowed to insist on the privilege; in other 
words, the privilege as thus interpreted Ii
"cllses a plaintiff to lie on the stand, for when 
he denies fermer ailments not privileged, he 
lIlay still exercise the privilege to suppress the 
prnof of falsity) ; 
Columbia (Disl.): 1913, Mays 1'. Xew Amster
dam C. Co., 40 D. C. App. 249,257 (ealling one 
physiciun is not a waiver as to anothr-r physi
dlln who examined at a separate time; dis
tinguishing Baltimore &; O. R. Co. D. Morgun, 
35 D. C. App. 195) ; 
I</uho: 1911, Jones v. Caldwell, 20 Idll. 5, 116 
1'IIC. 110 (enlling one physician is not a wah'er 
as to the other) ; 
illdillM: 1884, Perm. Mutual L. In~. Co. v. 
Wiler, 100 Ind. 92, 102 (calling physkian A is 
not n waiver of the priVilege as to the same 
suhject foi' physicians B and C) ; 
Iou.·a: 1897, Baxter 1'. Cedar Rapids, 10:1 Ia. 
59!!, 72 N. W. 790 (several physicians h:wing 
examined the plaintiff, the ('ulling of one docs 
not wai\'e the privilege as to the others) ; 
JJichi{Jan: 1885, Dotton v. Albion, 57 ~Ii('h. 
575, 577, 24 N. W. 786 (the calling of one 
phy~icil1n to prove the plaintiff's good h .. alth 
before the injury, h~ld not to permit the rall
inl: of otlwr physicians to negative her ~on,1 
health befr.re the injury); 1911, Slatt'Tr. Sorw'. 
l(j{j ~1irh. 173, 131 N. W. 565 (plaintiff oon
tiulted Dr. A for u dogbite, and then Dr. n; at 
the trial he testified to both consultations, and 
then culled Dr. B; held, that the defendant could 
not call Dr. A; following Dotton ~. Albion); 
('omp. L. 1915, § 12550 (personal injuries; 
.-}mnging the law; quoted alilc. t 2:180); 
.~li8SI:'sippi: 1921, Unit .. d States Fidelity &: 
G. Co. t·. Hood. 124 Miss. 5-18,87 i"o. 11.5 (call
ing two of three nttendant phYllicians is not n 
waiver so ns to permit the opponent to call thc 
third; thus do courts lend themselves to stifle 
inquiry into the truth) ; 
Missouri: 1891, Mellor r. R. Co., 105 :-'10. 455, 
16 S. W. 849 (pluint::r's calling of C., who 
attended him for the injury, held not to permit 
the calling of S., who har! preceded C. in 
attending for the snme injury); 1907, Smart r. 
Kansa~ City, 208 Mo. 162, 105 S. W. 709 
(calling one of several physicians is not a waiver 
us to the others; Lnmm and Graves, JJ., 
diss.; .. to hold so 1,'a\'(,5 a travesty on justice 
at tllP. whimsical iwek nnd call of a litigant" ; 
tht· opinion of Lamm, .J., is one of the signs 
observable of the judirial realizution of tho 
preposterous absurdity of the privilege in 
to..<.Jny's practice); 1913, Epstein r. Pennsyl
vania R. Co., 250 ~If). 1, 156, S. W. f1!!G (threo 
r,hy"irians exnmirlPd the plaintiff while in the 

,·oL.v.-15 

hospital; the defendnnt offered the testimony 
of one, to which the defendant did not object; 
but to the testimony of the other two, when 
next offered, he then objected; already he 
himself and a physician called by him had 
testified to his injuries; held, that the plain
tiff's own testimony. with it~ refl'rences to the 
treatment by the first of the three doctors, was 
a waiver, as to the other two; exprcs.~ly resen·· 
ing the que~tion whether waiver by c!tlling or 
not objecting to one physician is a waiver as to 
others; Woodson, J., diss.; excellent opinion 
by Faris, J .• one of the few thut has shown a 
correct moral attitude to the privilege); 1914, 
State t'. Long, 257 Mo. Hl9. 165 S. '.v. 748; 
(seduction in 1909; issue whether the prosecU
trix was chaste or pregnant in 1908; the State 
hn \'ing called u physician who attended her for 
womb trouble ill Dee., 1908, the defendant 
Bought to usc two other physirians who attended 
her for the same trouble in Nov., 1908; held 
that the State by offering the testimony of onc 
physician, "'ith the pros('cutrix' consent, as to a 
specific ailment, wah'cd the privilege as to nil 
other physicians consulted for that ailment; 
liberal opinion, harmonizing prior authorities. 
by Grn\'l's, ,1.; ,,'oodson, .T., concurring, 
because he .. can sec no useful purpose te. be 
achie\'ed by my continual dissent"); 1915, 
Williams r. Wabash R. Co .. " Mo. • 175 
S. W. 900 (three physidans, one heing called by 
the plaintiff; "We adhere to the rule of the 
J' • C ") ~psteln usc ; 
SCIl' York: ISSS, Hope r. R. Co., liD !\. y. 
6·13, 17 1". E. 87:l, 40 Hun 4:1S (calling one of 
three physicians who hlld visited the pluintiff 
lit separate times for the same injury; held 
net a wlli\'er as to the othpr two; Earl and 
Finch, JJ., diss.); IS95, ~rorris v. R. Co., 148 
!\. Y. SS, 42 X. E. 410 (where two physicians 
wpre cullpd in uttpndllnc(' for a joint examina
tion, th,! plnintifi, by putting one on thr, stand, 
also wah·pd the privilege as to the other; in 
<,/Tel';: overruling Record 1'. Saratoga Springs, 
120 X. Y. 646, 2·1 ~. E. 1102); 1921, HNhier 
v. Johns, X. Y. Sup. App .• 189 X. Y. Suppl. 
(i05 (per.onal injury; plaintiff hnying called 
""hysil'ians who attend,'d her." held, that 
this was not a waiver liS to another physician 
who had attend",] lH'r; prior clLses collected 
nnd revicwed; Kruse. P. ,1., diss.) ; 
Oklahoma: 1917, American Banker~' Ins. Co. 
t. Hopkins, Ok!. , lW Pa('. 489 (Ilpplying 
Re\·. L. 1910, § 5050 to :Ln insurance clnim; 
the calling of lay witneBSes, held not a wai\'er) : 
Ulah: 1918, Dllhlquist r. Dell\'cr &. R. Gr. R. 
Co .• 52 Utah 438, 174 PII~. 83:3 (cited more 
fully allie, § 231\9). 

4 1908, Cnpron r. Dou~lass, 193 N. Y. 11,85 
N. E. 827 (malpractice; after the defendant had 
treated the plaintiff, two other surgeons. D. and 
G .• treated him at a hospital; the defendant 
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has thrown it asidc b~' permitting onc physician to tcstify? Thc unfairness of 
allowing a party to play fast and loose with medical testimony in this shifty 
manner is obvious to thc untechnical intelligence. 

(4) The sending of a physician's certificatc, as part of the" proofs of death," 
by the beneficiary of a contract of life insurance or the rcprcsentative of the 
insured, is a \'oluntary disclosure of thc physician's knowlcdge, though made 
in pursuance of contract, and is therefore a waiver.s 

§ 2:~91. Same: Waiver by Deceased Pa.tient's Representative. The per
sonal reprcsclltat£re of the deceased may wah'c the privilege. One who 
is cntrusted with the management of the deceaser!'s propcl-ty may surcly 
bc trustcd to protect the mClllory and rcputation of the deccased, in so 
far as it is liable to injUry by thc disclosurc of his physical condition when 
alivc. It is incongruous to hold that thc person who managcs the litigation 
of the deceased's property-interests has no powcr to waive rules of Evidence 
for the purpose of advancing those interests. The powcr of an heir may aiso 
be conceded, if we remelllber that the hcir, first, is at least equall,\' interested 
in preserdng the ancestor's reputation, and, secondly, has an equal moral 
claim to protect the deceased '5 property-rights from unwarranted diminu
tion. The futility, under the circumstances, of predicating an,\' privilege is 
the more apparent when (as in the u5ual case) the issue turns upon the fact of 
insanity, which is so bruited publicly in the liti~ati()n that the pretence of 
preserdng secrecy is a Yain one. Except in two or three jurisdictions, it is 
usually agreed that the deceased's representative (and probabl~' also the heir) 
may waive the privilege. l 

<'lIlled G. without objcctiun by the plaintiff: 
held that this was a waiver liS to D. also; 
.. plaintiff and his counsel sat by and permitted 
th" testimony of Dr. G. to be given without 
interposing any objel'tion th"rctu. th('rehy 
waiving the privilege which the phlintifT might 
have IIvailed himself of hud he seen fit "). 

, 1900. ~ elson D. Ins. Co.. 110 Ia. GOO, 81 
~. W. 807 (physician's afIi-:lllvit, sent with 
proofs of death, received nslln admission of the 
beneficiary); 1891. Buffalo, L. T . .';. S. D. Co. 
v. Knights. T . .';.. M. M. A. Ass'n, 12G N. Y. 
4.50. 454, 27 X. E. 942 (physieian's ccrtifil'nto 
of cause of death, sent with proofs of death, 
receivnble as th,· pnrty's admiSSion). 

Contra: 19IG. Hicks t'. Metropolitan Lifo 
Ins. Co., 196 Mo. App. IG2, 190 S. W. nG!. 

For the question how far t1wsc .. proofs" 
runy be used as admissions or otherwise, Bee 
ante. § 1073. 

For the usc of pliysicilln's certificates 01 
cause of death, apart from these" proofs." 8ee 
ante. § 2385a. 

§ 2391. 1 California: 1893. Flint's Estate, 
100 Cni. 391, :W5, 34 Pa~. SGa (no ,:"iVf'r, 
following the ~. Y. construction; her". not for 
lin heir (LS a~ain9t a devisee); 1897, Harrison 
r. R. Co., 116 Cni. 156,47 Pac. 1019 (folIowing 
the ~ ew York rulings) ; . 

• 

Colorado: !!lOG, Shapter's Estate, 35 Colo. 578. 
85 Pac. nS8 (Thompson v. Ish. :'10., followed); 
Indiana: IHSI. :\lasonie J\!. B. Ass'n v. Beck, 
77 Ind. :.wa, 210 (said obiter.. waiver by 
deceased's reprpspntative, allowable); 1884, 
Penn. :-'1. L. In~. Co. v. Wiler, 100 Ind. 92. 101 
(same; bcncfipjary of nn insurance policy 
held to have th" ri~ht of w[liver); 1889, Morris 
t·. :'.lorris. 119 Ind. 343. 21 X. E. 918 (Ildminis· 
trator alI owed to waive); the Iliter cnses look 
the oth<'r way: 1901, Brackney D. Fogle, 156 
InrI. 5a5, GO ~. E. :lO:1 (sec the npxt case); 
1901, Towlps t'. :\!eCurdy, W3 Ind. 12, 71. 
K. E. 129 (" This Court ill Brackney ~. Foglo 
expressly dedded thllt the rute announced ill 
}\:('rn v. Kern [ante, § 2315, n. 2. dellying the 
I>rivite~e to an attorney attesting a wiIl] did not 
apply to the testimony of physi('ians, ••• evell 
where the controversy was confined to the beirs 
and dC"isees of the d('cedent "); 1906. Heastoll 
to. Kreig, 167 Ind. 101. 77 ~. E. 805 (all the 
facts, hel~ thflt the privilc~c could be waived 
only hy the (·)tecutor who is Becking to support 
n wili 'prima fade' valid); 1908, Scott 11. 
Smith. 171 Ind. 4.5:~. 85 ~. E. 774 (while tho 
personal representntivc may waive the privi
le!:e to proted the interests of the estate. yet 
an administrntor m:ly :lOt waive it in a pro
ceeding to remove himself) ; 
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• 

lou'll: ISU4, Denning r. Butch"cr, !IlIa. ·12.:;, 
4:lfi, 59 ~. W. 69 (wai ver hy an CXCCll tor 
allowable; here, by calling as a witnc'H); 
IS79, Winters r. Winters, 1O:! la, 5a, il ~. W. 
184 (a physician may testify to the deceased's 
mental condition; whether on the ground that 
either heir or alleged devisee has the right to 
waivc the privilege as represf'ntativc, or that 
the statute does uot apply where the proceed
ings lire not adverse to the estate, as ill a will 
contest, is expn'risly not decided, both ground" 
being approved); l!lOO, Shuman v. Supreme 
Lodge, 100 Ia. 4S0, 151 ~, W. iIi (contest be
tween beneficiaries of insurance; the privilege 
held to apply) ; H106, Long v. Garey Inv. Co" ' 
la, ,I JO~. W. 26 (action by crcditors to reach 
IJroperty transfcrred by the dcccasi'd, fraud of 
('reditors and mental inmpacity being the 
groullds of action; held that the administrator 
could wah'e the privilege, so far as the issue of 
incapacity was coneerned) : 
Karlscn: 1911, Fish r. Poorman, 85 Kan. 237, 
116 Pac. 898 (reprcs!'ntativc way wah'e); 
1917, Bruington v. Wagner, 100 Kan, 10,439, 
164 Pac. 105i «'aucellation of dceds 'oy insane 
person; the heirM held entitled to waive the 
prh'i1cge); 19:!O, Flack r. Brewster, 10i Kan. 
6a, 190 Pac. 616 (action by brotlwr and sister 
against another sister, grunt~(' under II dcath
bed deed by a still another sister; pri"i1I'ge 
held wah'able .. by hiH I"gal r0I'resentatj,'cs and 
those interested in thi' l'rcscr\'ation of th" 
estate," Iwre by the plaintiffs) ; 
MichiOll7l: ISifl, Fraser r. ,/r'nnison, 42 ~Iieh. 
:!06, 225, 3 ~. \\'. ss:! (t('stamcntary contc,t; 
waiver by an ex('cutor allowed); HlOi, ~fall:;
bach'~ Estatl', 150 ~Iich. 34S, 114 ~. W. 65 
(devisee seeking probate, held 110t entitled to 
waive) ; 
'\finnesola: 1907. Olson r. Court of Honor, 100 
~!inn. 117, 110 X. W. 374 (defence of suiride, 
in an action on an insurance policy; the de
ceased's representllti\'c allowed to call the physi
dan; .. the purpose of the stutute is to protect 
the patient, and not his alh'ersary; •.. as a 
general rule, those Who represent him after his 
df'ath may also wah'e the privilege, for the 
protection of interests which they claim under 
him"; good opinion by Start, C. J.); WOS. 
~lagcau r. Greut Northern R. Co., lOa Minn. 
2!JO, 115 N. W. 651 (Olson n. Court of HOllur 
appruved; but whether a hu.~h:md may waive. 
in 1m action for 10S8 of wife's sen'ices, not 
dl·cjded); St. l!Jl9, Apr. 25. c. 513 (quoted 
anle, § 2380) ; 
Mi,.sisRippi: 1913, McCaw v. Turner, 126 
MiHs. 2GO, 88 So. 705 (undue influ!.'nce und 
mental incapacity; held, that under Code 
1906, i§ 3695, the heirs could not ""aive the 
privilege by calling a physician to testify to the 
tfJatatrix' mental condition); 1922, Hunter •. 

Hunter, ~Iiss, ,90, So. 440 (appro\'ing 
McCaw r. Turner) : 
J[i.souri: IbS4, Groll t'. Tower. 85 ~Io. 249, 
255 (personal injury; waiver by a r!'pres(:nta
th'e, allowed); 18S9, Thompson r. Ish, 99 :0.10. 
100, 12 S. W. 510 (tcstam!.'ntary contest; a 
residuary leg~tee allowed to wai\'e; .. all claim
ing under the dr'ceased" may wah'e) ; 
X cbruska: 190i, Parker r. Parker, 78 Nebr. 
535, 1 Jl N. W. 119 (proponent allowed to 
waive the privileg(:) ; 
,\'cu' l'ork: 1585, Westoveu.lns. Co .. flOX. Y. 
50, 1 ~. E. lO,j; ISSS, Loder r. Whelpley, 111 
~. Y. Z3g, 246, IS X. E, hi4; the amendments 
of }.'lOl-1&99, cited ante § 23S0, huve modified 
the rUle; 1922, Sa ad 1', New York Life Ins. Co., 
Sup. App. Dh'" }(j,j ~. y. Suppl. 445 (in the 
polil'Y tlw dr'N'[lsed had warranted that he had 
not consulted or IW("I! treati'd by any physician 
within 5 years; thp insurer called Dr. R. to 
"ddellce numerous (~onsllitntions with him 
within 5 yt'urs; the Iwncilcinry countered by 
Dr. It.':! st:.t('nll'ut of the same physician, 
IwsWerin/.: a ,(uf'stion in the IJruofs of dC'sth as 
to date of last trcatm!'nt, .. phimosis operatiol! 
10 yenrs ago; nothiul; ('I~e of uny importance": 
the insurer's question, a~kin!( him to explain 
what he meant by that :;tatenH'nt, was then 
excluded by th~ trilil ('uurt, who further ruled 
that the proof.of-cieuth statement tended to 
impeach the physician: held (I) thr.t the 
beneficiury could not waivl' the prh'i1ege; (2) 
that th" physidan ShOlr1d haw bef'n allowed to 
explain his statement; thb is corn'ct; (3) that 
the stateml'ut did nnt «'nd to impeach his 
tf~ .. ~tirnonY: this is ('p;r('~iou:-;ly iueorrert, tlnd is 
inr.onsistcnt with thr· sf'('ond ruling; it may be, 
addf'!l that so long a~ the )Jrh'i1f'I;" exists as II 
legal trump card, it ,luJ1Ild he allowed to be 
used to exclude the ori~inal testimony of the 
doctor entirely, for sudl warrnnty clauses are 
obsolete Shylock·expedients) ; 
North Dakota: 1910 Auld r. Cathro, 20 N. D. 
461, 128 X. W. 1025 ("the privilege cannot b(' 
wah'ed by the heir~ and pf'r~onlll representa
tives"; following the ~ew York doctrine, but 
ignoring the feature that the X, Y. Code has u 
peculiar clause about express wah'er) ;' 
Ulllh: 1910, Grieve 1'. Howard. 54 Vtah 225, 
180 Pac. 42:l (action hy .pednl administrator 
to set aside the intestate'M deed for incapacity; 
the plaintiff allowed tf) wnive the pri"i1cge 
under Compo L. 1917, § i124; former ruling~ 
explained) ; 
Wiscon8in: 1904, Hunt's 'Viii, 122 Wis. 460, 
100 N. W. 874 (will contest; the conte8tant~ 
m:1Y not waive the prh'i1ege; "no one. save 
the patient himself," can do so); 1920, Maine 
t'. ~fllryland Casualty Co., li2 Wis. 350, 178 
X. "'.749 (deceased's personal representatives 
cannot waive). 
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TOPIC B (continued): PRIVILEGED COM:\IUNICATIONS 

St:D-TOPIC VII: CO:\BIlJXICATIOXS BETWEEN PRIEST A::\D PEN'ITEXT 

CHAPTER I.XXXV. 

§ 2394. History: )io Privilege at Com
mon Law. 

§ 2395. Statutes recognizing the Privilege. 
§ 2396. Policy of the Privilege. 

§ 239-1. History; No Privilege a.t Common La.w. It is perhaps open to 
argument whether a privilege for confessions to priests was recognized in 
common-law courts during the period before the Hestoration. The only 
antilable data appear to he an indecisive incident in the Jesuit trials under 
.James 1,1 aIllI a statute of much earlier date and of ambiguous purport,2 
together with the gelleral probabilities to bc drawn from the recognition of 
Homan ecclesiastical practices prior to Henry YIII.3 But since the Hestora
tion, and for more than two centuries of English practice, the almost unani
mous expression of judicial opinion (including at least two decisive rulings) 
has denied the existence of a pri\'ilege.4 A single judge, to be sure, distinctly 

§ 2394. 1 1Il06. Garnt·tt's Trial. 2 How. St. 
Tr. !.!lS, :!fi5 (Garrwtt wa~ Supprior of the Jesu
its. and on hid trial refused certain ans\wrs 
because" he w,,~ houud to keep the serrets of 
confession"; "wht!r('upon the curl of Notting
ham usked '-\rll, if one confessed this dllY to 
him thut to-morrow morninj!; he meant to kill 
the king with " da~g('r, if he nlUst conceal it? 
When'unto (~anl!'tt IInswer"d that he must con
cellI it"; but the questioners did not attl'mpt 
to compel a disclosure of the confessionlll's 
s('crets). 

: St. 9 Ed\\,. II. c. 10 (Articuli CIeri) ; 'Iuoted 
lind I'ommented on in 2 Co. Inst. 620. 

'''-Ir. Buddey's pamphlet. writt!'n ahout 
18GO (a ('OPY of which hilS not bet'n Ilceessihl('), 
rested the privile~c on the supposed demon
stmtion that it was rc('ogni~ed directly in tllll 
('allllh law. and implicitly in the English 
authe,ritil's of the WOOs; but his dnta seem to 
have been adl'qulltcly ('xpl!lined aWIIY by Mr. 
Hopwood, in his learlwd urtil'ie on Confessions 
in CrimitulI Causl's (ISI}5; Juridical Society's 
Pupers. III. 129. l:1i). The arguments of "Ir. 
Blldclcy are in part n·produced in II :lOte to R. 
r. Hay, 2 F. & F. 4. unollr(' criticised in a note 
in 6 Jurist. s. >' .. pI. '2, p. aiD (1860). 

• 1693. Anou .. Skinner 40·1 (I.. C. J. Holt 
d!'clared communications with lin !lttoruey or 
scrivener were with till' prott'l'tion of a eoun
s('llor; "for he is counsel to a Illlln, with whom 
he will advi~e. if h" be intrusted and educated 
in such WilY of practice; otherwisl', of a gl'ntle-

man. parson. etc."); 1 ill I , R. r. Sparkes, rit~d 
ill Peake N. P. 77 (the confession of a papist to 
a protestant clergyman was admitted by Buller, 
J.) ; I i92, Builer, J .• in Wilson v. Rastail,·l T. H. 
75:!, i511 (" I take the distinction to be now 
wl'll settled that the privilege extends to those 
three cnumcralt'd cases [of counsel, solicitor, 
and attorney) at all times, but that it is con
fined to these cases only"); 1802, Butler v. 
Moore. Ire" McNally, Evidence, 253 (title to 
property under a will; on the question whether 
the testator by haviog conformed to the ROnlan 
church had become incapahle of devising hid 
est a tes, a RomaIl clerg,}'man was asked by the 
heir" whnt religioIl did Lord Dunboyne pro(l'';s 
at the time of his death?"; Smith. M. R .. 
declined to recognize the privilege claimed by 
the witness on the ground of "confidential 
commuuications mude to him in the exerd:;1' 
of his clerical functions"); IS2:!, R. v. Rud
ford, cited by Mr. Moody, arguing in R.I'. 
Gilham. Moo. Cr. C. 197 (confe&~ion to a clergy
m.III, excluded; but probahly not because of 
til!' prh·i!ege. but on the priuciples of con
f!'ssil)ns); 1828. R. r. GilhalIl, ubi supra (con
fl's:,ion to a mayor. made nfter exhortations by 
a dergyman. admitted); 1828. Broad v. Pitt. 
a c. &: P. 518, Best. C. J. (" The privilege does 
uot upply to derg,}·man. since the decision the 
otlwr dny in the Cllse of Gilham. I for one will 
1H~\'l'r compel n clergymen to disclose commuui
"atiol1M made to him by a prisoner; but if I", 
chooses to disclose them. I sha.ll receive tlll'1Il "); 
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declared for the privilege; 5 and several took occasion to avow that in their 
discretion they would not compel disclosure in practice.6 But the privilege 
cannot be said to have been recognized as a rule of the common law, either in 
England or in the Lnited States: 7 

1890, L. C. ,J. Cnl.Elllllra:, J /.!tter to :\Ir. Gladstone (Life and Correspondence, 1904, II, 
:;6-1): "I should not bore ~'ou, but I think perhaps it may interest you to kllow what Willes 
(:Sir .Ja7llc.~) once told me he thought as to confession. He was, on the whole. the greatest 
and largat lawyer I ever knew, 811(1 I knew Jcssel, Cairns and Campbell. I defended Con
stllllce Kent, ,John Karslake proSl..>('utcd her, and Willcs trict! hcr at Salisbury. Wagner 
was to have been a witncss, and Willes haci made up his mind that he should have to hold 
one way or the other as to the sanctit~· of confession. He took infinite pains to be right and 
he was much interested, because the point, sincc the Rdorlllation: had nC\'er heen decided. 
There were strong dicta of strong Jwlges L(Jrll Ellenborough, Lord W~'nfl)rd and Alder
son " thut they would ne\'er ullow Counsel to ask a cler~'l1an the question, On the other 
han(/. Hill, a greut law~'er and good man, bill a strong lilster Protestant, had sui(l there was 
no legal privilege in a clerb')wan. The thing did not come to a decisiun, for Constance 

1838, Greenlaw ~. King, 1 Bea\,. 137, 145. the nttorney'~ privilege, which secures "proper 
obiter, per Lord Langdalc:, :-or. R. (privilege legal assistance," so the accused ~hould have 
denied); 18ii1, Wigram. V. Co, in Russell 11. .. proper spiritual l\SSistance"; yet the jurIge 
Jnckson, 9 Hare 3S7, 391, ubiter (privilege added:" I do not lay thi~ down as all absolute 
denied); 1860. R. v. lIay. 2 F. &: F. 4 (a rule; but I think that ~uch c\'ideuce ought not 
Catholic prie6t objected to reveal from whom to be given "). 
he received thl") wutl'h chnrged as stolen, elaim- 6 1828, Best, C. Jo, in DrOllU t·. Pitt, quoted 
ing that i1e "receh'ed it ill connection with the 8upra, n. 1; 1S7·t. R. t·. Castro (Tichborne 
(,onfessional"; Hill, J.: "You arc not asked Case), Charge of C. J., 1. 64" (a priest refused 
at present to di8dose anything stated to you to diodose SUbject-matter of a confession, and 
in the eOllfcssiolllll"; and committed the wit- was not compelled to .[)(·ak): alld the in5tanl'C~ 
ness for contempt, on h:s continued refusal to cited in L, C, J. Coleridge's letter quoted 
answer); HinS, ~nsh's Life of Lord Westbury, supra in the text. 
II, 104 (Lord Westbury. in the contro\'{'rsy 7 It was early dcni"d in :-orassaeilUsetts: 
over the "Road :'IIurder," declared thnt no 1818, Com. r. Drake, 15 :-OIass. 161 (lewdness; 
SUdl privilege exi8ted); 1876, Jessel, M. R., in defendant'~ p('nitentilll ('onr,~s"ions to fellow-
Anderson t'. Dank. L. R. 2 Ch. D. 644. 651, members of his church, lldrnitt(-d); but was 
obiter (privilege denied); 1881, the same judge recognized in an inferior court in ~ew York: 
in Wheeler r, Le:'.Iarchant, Ii Ch. D, 675. 081, 1820 circfI, People r. Phillips, 1 West. L. J. 
obiter (sume); IS93, Normanshaw D. Xormnn- 109, Anthon's Law Stud .. nt, 217; 1817, 
slmw, G9 L. T, Rep. 41):;, Jeune, P. J. (divorce Christian Smith's Trial, X. Y .. lAmer. St. Tr. 
for auuitcry; un answer compelled as to the 779 (murder; Rev. Peter J. Yun Pelt bein,.; 
n-'[lolldent's admissions to the vicar; .. each ealled by the prosecutioll to testif~' to n con-
I-a,,' of confidential communication should In f"s.<ion made by the aecused to him, .. oom-
dt'ult with on its own merits. but ... it was Illunicated to me as a minister of the ~o5PCI." 
not to he supposed for a single moment that a on objection, Yan ~es~_ J., h''''illg bcen told 
cl('rlO'man had any ri~ht to withhold informa- by the wit "less that he himself had no objee-
Hon from a court of law"). tion to trstify, ruled the cOllfcs.~ion not prh'i-

• 1846. Ald!'r~on, D., in Attoflll'y-Gencrni 11. legcd; "there is a grn\'e distinction, hl'tween 
Briant, 15 L. J. Exch. 26,;, 271 (on R. t'. Gilham auricular ronfcssions made to a pdest in thl! 
being cited: "TllIlt case wa.~ not well argued; course of discipline, according to the canons of 
ther') wa~ a statute upon the subject, which was the church. and those made to a minister of 
not referred to; I think the words are: 'Let the ~ospel in confidence, merely as a friend or 
confessors beware that they do not disclose adviser"; :-Ofr. Price. in argument, cited n 
that which tlwy recch'e from prisoners, excl'pt- rulillg of :-orayor De Witt Clinton, that "although 
ing in treason'; the cxcrption proves the con!!'ssions made to a Roman Catholic priedt 
rule"; this statute's meaning is expl!lined by were recei\'ed in England. and no privilego 
Mr. Hopwood, in the article cited, supra); could be claimed by a prie"~ of that order in 
1853, R. v. Griffin. 6 Cox Cr. 219, Alderson, D. the En~lish courts, yet hi~ honor I'onsidered 
(the chaplain of a workhouse. who hnd visited that in this country we w .. re at liberty to 
the accused" as her spiritual adviser to admiu- establish a differl'nt rule," pxducling a con-
ister the consolations of religion" was Iwld fcssion nmcle by a Roman Catholic to his 
privileged, on the ground that by analogy to pri<:>st in the course of discipline). 
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Kent pleadl'tl guilty; and Karslakc toldmc he should never have thought of putting the 
question to Wagner; and I had resol\'cd if he did (but I knew he was a gentleman) that as 
an advocate I would not ohject. but lise it in my spcech. Willes. however. I suppose did 
not know us qui te so well as we knew caeh other; and he had prepllrell himself to uphold my 
objection if I madl' it. He saill he had satisfiell himself that there was a lrglll privilcge in 
a priest to \\;thhold what pas;;ell in eonfession. Confession, he said. is made for the purpose 
of absolution. Absolution is a jlltiil.'ial aet. The priest in absolving aets as a ,Judge, anll 
TlO .Judge is ever obliged to state hi, rcaSOIlS for his judicial detcnninatioll. This, you sec, 
puts it on grounds of gcneral law, anll \l'Oulll be as applicable to ;\lanton, Olivcr Cromwell's 
C'haplain. who, most ('ertainly, heard C'onfessions and absol\'Cd, as to the Pope himself, 
Whether the English .JUllge~ woult! have upltell! Willes's larll I own I doubt. hut I thought 
it might intere,t you to know the opinion, and the grounds of it. of so great a lawyer 
and so really considerable a man. Praetieully. whilc Barristers and Jucigcs arc gentk ... 
men the question mn ncvcr arise. I am told it never has ariSCIl in Ireland in the worst . " tnnes. 

§ 2:)!)5. Sta.tutes recognjzjng the Privilege, In two jurisdictions or Canada. 
ant! in more than one half of the jurisdictions of the United States the priyi
lege has been sanctioned by statute.1 

§ 2395. I CANADA: ."'"ell'!. Con sol. 8t. I!!IG" 
c. Ill. § 5 (" A clergyman or priest shall not be 
compellable to give evidence as to any ,'on
fession made to him in his professional charac
ter "); Clue. C. C. P. (cd. ISS6) § 275 (" IA 
witness] cannot be l'oTllpellrd to del'lare what 
has been re"clilecl to him confidentially in his 
professional charactl'r as religiolls or leglll 
IId,·iser"). 

l7NITED STATES: Ala.~ka: Compo L. 1!1I:~, 
~ 11;6!! (substllntially like Or. Laws 1920. 
§ 73:3); Ariz. He,'. St. HlI:3. Civ. C. § 16n. 
par. 5, P. C. § 1228, pIlr. a (like Cal. C. C. P. 
§ 18S1); Ark. Dig. I!nO, § 4148 (" No minister 
of the gospel or priest of any denomination 
shall be com(ll'lled to testify in relation to any 
confession made to him in his professional 
character, in thl) course of discipline ('njoincd 
by the rules or practice of sueh denomina
tion"); Cal. C. C. P. 1872. § 18tH, par. a ("A 
dergyman or priest cannot, without. the eon
scnt of the pprson making the confession, bo 
pxamiJl('d as to any confession mlule to him in 
his profe"ionlll character in the course of 
di,ripline enjoined by thp church to which he 
Iwlongs"); Colo. Compo ~t. HI21, § 6563 (liko 
Cal. C. C. P. § 1881); § tl5(H (wainr by con
slmt; quoted unlc, § 2:JS(J) ; lIulL'. Hc\,. L. W15. 
§ 2615 (" No clergymllll of any ehurch or 
religious denomination Hhall, without the con
sent of the pprllon making the confession. 
dh'ulge in any action, suit, or prnreeding. 
whether civil or criminal. an~' confession made 
to him in his profl'ssional charac:ter according 
to the uses of the church or religiolls denomina
tion to whidl he belongs "); lela. Compo St. 
1919, § 7937 (like Cal. C. C. P. § IIlSI); Inel. 
Burns' Ann. St. HH·1. § 520, par. 5 (" CINgy
men, !IS to confessions or admis.~ions made to 
t hem in COUI'>lIl of discipline enjoined by their 
fI'spective chur~hc<l." shall not be competent) ; 

lao Code 1897. § 4608, Compo Code § 7315 
(quoted antc. § 22(2); KaT!. Gen. St. 1915, 
§ 722:J (like ~ chr. HIl'·. St. § 8835, with proviso 
for waiver, quoted ante. § 2:!O:!); Ky. C. C. 1'. 
IS95. § 60G (-I) (" ="or shall II clergyman or 
priest testify to any ('onfcssion marl" to him, in 
his professional character, in the course of dis
cipline enjoined by the chufl·h to which he 
belongs, without the consent of the person 
confessing"); Mich. Compo L. 19li>, § 12549 
(" ~o minister of the gospel or priest of any 
denomination wlmtsoe"er shaIl he allowed to 
disrlose any confessions made to him in his 
profl'ssional character. ill the course of dis
cipline enjoined by the rules or practice of such 
denomination "); Jfinn. Gen. St. 1913. § 8375 
(like Cal. C, C. 1'. § 1881); Mo. R\!v. St. 1919. 
§ 5·118 (" The following persons shaIl be incom
petent to t('stify: " •• fourth. II minister of 
the gospel or priest of any denomination, con
cerning a confession made to him in his pro
fl'ssionl11 charader. in the course of discipline 
('njoined by the niles of prnctiee of such de
nomination "); Mont. Rev. C, 1921. § 105:l6 
(like Cal. C. C. P. § '1881); Ncl)r. Hc\,. St. 
H121. § SRa5 (" •• " The fo\lowinJl; pI'rSOnR 
shall be inpom[lrtent to testify: • . . fifth, a 
cll'rgyman or pril'st, concerning IIny confession 
made to him in his profl'gsional character in tho 
course of disci[lline cnjoined by the church to 
which he bclong~, without tho conscnt of till! 
pcrson makiug the confession "); § § 8S·W. 88·11 
(quoted ante. § 22!l2); Nev. Rev. L. 1912. 
§ 5426 (like Cal. C. C. P. § IS81; down to 
"character"); N. Y. C. P. A. 1920, § 351 ("/\ 
ch .. rgyman or other miniatl'r of any religion 
shall not be allowed to disdose /\ confession 
mnde to him ill his profl'ssionu\ character in tho 
course of discipline enjoiul'd by the rules or 
practice of the rpligious hody to which he be
lon~s "); § 352 (express wai\'er; quoted anlc, 
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In the application of these statutes, it has been held, following the dictates 
of principle, that the privilege applies only to communications made in the 
understood pursuance of that church discipline which gives rise to the con
fessional relation,Z and, therefore, in particular to confessions of sin only, not 
to communications of other tenor; 3 that it includes only the communications, 
and not information otherwise acquired; 4 and that it exempts the penitent 
also, as well as the priest, from disclosure.;; 

§ 2396. Policy of the Privilege. Even by Bentham, the greatest opponent 
of privileges, this privilege has, in the following argument, been conceded to 
justify recognition: 

1827, Mr. Jeremy Bentham, Rationale of .Judicial Eyidencc, h. IX, pt. II, c. VI (Bow
ring's cd., vol. VII, pp. :,07 fT.): "To fonn any comparative estimate of the had and good 
efTccts flO\\;ng from this institution, belongs not, even in a point of view purely temporlll, 
to the design of this work. The basis of the inCJuiry is, that this institution is an essential 
feature of the catholic religion, and that the catholic religion is not to he suppressed by 
force .••• I set out \\;th the supposition, that, in the country in questiun, the catholic 
religion was mellnt to be tolerated. But with any idea of toleration, a eoercion of this 
nature is altogether inconsistent and ineumpatible. In the charaeter uf penitents, the 

§ 2292); N. D. Compo L. l!Jl~. § 7!l2:J (liko 
Cnl. C. C. P. § I&ll); § 7!J24 ("If a pertitHl 
offers himself II:! II witne&l," it is 11 consellt to 
the priest'" examination ,. on the same SlIh
ject "); alt. GI'I1. Code Ann. l!):! 1. § I J.I!1l 
(" Tho followillg persons shall not testify in 
certain respects: ••• 2. A d~r~'man Of 

priest, concerning II confl'ssion made to him in 
his professional chnracter, in the course of rli~
cipline enjoined by the churr-ll to which he 
belongs"); Oklo Compo :-it. 19:!I, § 5~!l ("Tho 
following persons shull be incolilpetent to tes
tify: • • • Fifth, 11 l'lcr~vlllan or priest con
cerning nny confession made to him in his 
profellllional churacter in tilt' rourse of di~ciJlline 
enjoined by the church to whirh he hclougH, 
without the consent of the person making tho 
confcllllion ••. pro\'idcd thllt, if a p"r.~nn 
offers himself as a witncs.~, that is to be deeml,u 
a consent to the exumirllltion; 11150, if [of'!] lin 
attorney. clergynlan or prit':it, physi,.ian or 
Burgeon on the samesubje,:t, withiu the meaniug 
of the Inst three subdivisions of this seetion ,.) ; 
Or. Laws 1920, § na, pllr. 3 (like Cal. C. C. P. 
§ 18tH, pur. a); § n·l (wlIivcr; '1l1otprl alt/e, 
§ 2380); P. I. C. C. 1'. 1001, § 3~l (like Cal. 
C. C. P. § 18SI); Civ. C. § 1:!47 (quoted (lIItr., 
§ 4S8); P. R. Rev. St. & C. Hili, § 140S (liko 
Clil. C. C. P. § ISSl, n,lding "nor II~ to IUlY 

informMion obt:.ined by him from a person 
IIbout to mukc Bueh confes.,iOIl und reeeh'ed in 
the course of prepuration for such ,:onfellllion ") ; 
§ 1409 (the privi"'g!'d (Jerson wuivcs t.he pri,;
lege by testilllOl'y to lilly purt of the conUTnmi~ll
tion) ; S. D. He,'. C. 1919, § 27:l0 (suhstllutilllly 
like Cn.\. C. C. p, § ISSI); § :!7:l1 (like :>;. D. 
('omp. L, § 792,1); Utall: Compo L. Hl17. 
§ 7124 (like Cul. C. C. P. § I&H); Fl. (i(m. St. 
1917, § 1896 ("A priest or minister of the go!:!-
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pel shall not be permitted to t('stify in rourt to 
statements mude to him by a person under the 
sanetity of a religious conft·.sional"); Wa~II. 
H. &, B. Code HIO!!, § 1:.114 (like CuI. C. C. l'. 
§ I~I); § 2147 (quote,1 antc, § :!:lSO); Wis. 
Stats. HJl!l, § 40;.1 (like X. Y. C. 1'. A. U)20, 
§ ;i51. adding" without NJIIS"lIt thereto by the 
party confc;;:;illg"); lI'yu. Compo 8t. 1920, 
§ 5s0G (lik'~ Oh. GI'II. Cod,' Ann. 19:!I, § 11494). 

2 vms. ~tate r. 1Iroll'lI. U5 la. :lSI, &1 :>;. W. 
'1.77 (the dd,'ndant met til!' minister on the 
traill, and ~ol!llllunit'atl'd his story without uny 
pUrJJ()SI! of obtainillg u,lviet' or 11s.,istance ; held 
not rrivileged); !!JOG, ::itate V. Morgun, 19G 
Mo. 177, !15 S. \\'. -to:! (conmlUnirution tola 
minister not rrlJfes~ionally admitted); 1835, 
l'e()pl~ ". Gut('s, 1:3 Wend. X. Y. all, 323 
(mlmissions "not in til\' t'ours!! "f discipline," 
held not privileged); 1!11I5, Colbert f. State, 
1:!.5 Wis. 423, 10,1 N. W. til (inh'n'iew between 
a priest and a pllrishillllt'r, held not 11 confes.~ion 
to him lJrofes.~ionally). 

• 18i7, GiliorMY I'. Stat", 5S Ind. 182; 1901, 
IIi1l5 I'. Stllt(', G 1 X "b. 5l--(j, S5 :>;. W. sao (bigumy ; 
d..(endunt's memomndufII of in~truction5, gh'en 
to n r.Ier~yman,who lI'u~ tf> r'mllnllnicllte to the 
first wife the reasons stat I'd therein for influenc· 
ing her to ahandon the pros('cution, IIdmitted). 

• 18S0, Toolllcs' Estutt', 54 CuI. 509, 515 
(n priest'H testimony to II testatrix' mentul 
condition just hefore death. Il(1mittl'd, becuuse 
covering, not II ('onfl'ssion, hut only the te~ta
trix' "proper condition of mind to mllke a ('011-

fession"). Complm: n. ". lillY, 2 F . .!t. F. 4. 
cited ollte, , 2:19,1. 

, 18bO, l\fll.~"C ". Hobillurd, 10 n"v. Legule 
527 (under the stlltlltory privil"j(1' in QUel>cc, 
the penitent himself "lInnnt I", mmpellcd to 
discl06e the communicntions of the priest). 
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people wouhl be pressed with the whole weight of the penal branch of the law; inhibited 
from the exercise of this f..'S!1ential and indispensable article of their religion; prohibited, 
on pain of death, from the confession of all sueh misdeeds as, if judicially disclosed, would 
have the effect of dra .... ing down upon them that punishment; and so, in the ca.<;e of 
inferior misdee(ls. combated by inferior punishments. Such would be the consequences 
to penitents; to confessors, the eonsequenccs would be at least equally oppressive. To 
them, it \\"{)ulll he a downright pel'Sl'Cution, if any hardship, inflicted on a man on a re
ligions aecouut, he susceptible of that, now happily odious, name. To all indh'iduals 
of that profession, it would he an order to violate what by them is numbered amongst 
the most sacred of religious dutie:l. In this case, as in the case of all conflicts of this kind, 
some would stand firm under the IlI.'rsccution, others would sink under it. To the fonner, 
supposing arrangements on this head effieient and con~istent, it would have the effect of 
imprisonment a most severe imprisonment for life .... The advantage gained by the 
elll.'rcion gained in the shape of us~istance to justice would be casual, and even rare; 
the mischief producf..'I1 hy it, (~)!lstant IInll all-extensive. Without reckoning the instance:! 
in which it happened to the apprehension to be reali7,cd, the alann itseIr, intense and all
comprehensive a.'\ it ,\'ould he, would be a most extensive as well as affiictive grievance. 
. . . If ill some shape:l the revelation of te:ltimony thus ohtailll.'I1 would he of use to jus
tice, there are others in which the disclosures thus madc an! actually of usc to justice under 
the a.~surance of their never rellc'hing the ears of the jUflge. Hepentance. and consequent 
ubstinence from future misdeeds of the like nature, reJlental\C~, followed even by sati~
faction in some shape or other, satisfaction more or k~s adequllte for the past, such 
are the well-known conHf..'quences of the institution; though in It proportion which, besides 
heing everywhere unascertainable, \\;11 in every cmllltry lUll I in ewry age be variable, 
according to the degree lind quality of the influenee exerd:;(.~l over the Ix'Ople by the re
ligious sanction in that fonn, anc! the complexion of the moral part of their character in 
other respects. But, without any violation of this part of his religious c!uty, and even 
without having suceeecled so far a.~ to have produced in the breast of the misdoer any per
manent and efficaciolls repentllnee, modes are not wanting in which it may be in thc power, 
as it naturally will he in the inclination, of II conseientious anrl intelligent confessor, to 
furnish such infonnation as shall render essential service to the interests of justice. I 
lIlean, by ministering to the prevention of such individual misdCC1ls a.~, though meditatf..'fl, 
are a.~ yet at. a stage short of consummation; or of such others a.~, though as yet not distinctly 
in contemplation, are in a way to present themselves to the same corrupted mind. \Vho 
the misdoer is, the confessor knows better than to Ilisclosc; as little will he give any such 
infonnation IL~ may h~lld to the arrestation of thc delinquent, u.nder circumstances likely 
to end in his being crushed by the afflictivc hand of the law. But, mthout any such dis
e\osure, he IIllly disclose what shall be sufficient to prevcnt the consummation of the illl
pcn,ling mischief ..•. Warnings of this kind, if r understand aright, have not. unfrequently 
bcen given. warnings, which might have bcen I,';ven and would have been given in better 
till1('~, might (fmc! they hcen given) have operatell IL~ prcvcntives to the most grievous 
public calamities." I 

The propriety or the privilege may he tested by the four canons already 
laid down for privileged communications Crl7lfe, § 2285). (1) Does the corn
Illunication originate in It confidence of secrecy? It is so commonly under
stood. The ecclesiastical rules, to be sure, do provide in some measure that 
thc penitcnt cannot obtain absolution unless he makes reparation, which may 

§ 1I396. I In tho fullowing pIsco weo tho 
IIrgtlllll!l1U!lIre I!on"iclured: cirCtJ 182:1, Edwllrd 
LivingHton. Introductory llollort to th., Codo of 
Evidcllco (WorkH, cd. 1072, 1, -1(}7). 

Tho pith of tho mntter' enn W80 be Kccn 
in I,. C. J. Coieridge'li letter, quoted ante, 
§ 23114. 
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involve an open repetition of the confession; and this, it may be argued, 
indicates that ultimate secrecy is not an assumption of the confessional. 
Whether in theory or in practice such is the case, must be a question of fact 
as to actual ecclesiastical rules. In any eyent the ultimate disclosure in that 
manner must be supposed to rest upon the priest's discretion according to the 
needs of each case. Thus, in effect, it may be assumed that a permanent 
secrecy, subject only to an optional variation by the priest, is all essential of 
anv real confessional s\'stern as now maintained. In so far as it may not be, •• • 
in the discipline of any particular church, the privilege cannot apply. (2) Is 
confidentiality of communication essential to the relation? In other words, 
would penitential confessions, under such a system as the abo\'e, continue to 
be made if they were liable to be demanded for disclosure in a court of justice 
when needed? In so far as such confessions concern crimes and wrongs, they 
would certainl~', in some indefinite but substantial measure, be discontinued, 
and the penitential relation be to that extent annulled. (3) Does the peni
tential relation deser\'e recognition and countenance? In a State where tolera
tion of religions exists by law, and where a substantial part of the community 
professes a religion practising a confessional s~'stem, this question must be 
answered in the affirmative. Historically, the failure to recognize the privi
lege during three ccnturies in England has probably been due to II reluctance 
to concede this affirmative answer. The disabilities of adherents of the Ho
lIlan Church in England and I rcland the only church actually enforcing a 
confessional system also in\'olved a disfavor to that svstem. In the Unitecl • • 
States, these disabilities and that disfavor do not exist; they have now dis-
appeared in their original home. The privilege therefore satisfies this canon. 
0) Woulci the injury to the penitential relation by compulsory disclosure 
be greater thun thc bcnefit to justice? Apparently it would. The injury is 
phlin; it has been forcibly set forth by Bentlmm. The benefit. wouid be 
doubtful. Even assuming that confessions of legal misdeeds continued to be 
macie, the gain would be merely the part~"s own confession. This species of 
evidence, as already noticed in other connections (ante, §§ 2251, 2291), ought 
in no system of law to be relied upon as a chief material of proof; for it 
tempts prosecutors to lack of diligence and thoroughnei-ls in the invcstiga
tion of the cntire case against an accused. In criminal cases, it would be 
impolitic to encourage a resort to this ton fuc·ile channel of confessions. In 
civil cases, the ordinary process of discovery upon oath would be It sufficient 
equivalent. 

On the whole, then, this privilege has adequate grounds for recognition, 
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PART IV: PAROL EVIDENCE RULE 

(CONSTITUTION OF JURAL ACTS) 

CHAPTER Y,XXXvI. 
ISTRODI:CTOR'i 

§ 2400. Pa.rol Evidence Rule, not ~ Rule § 2401. Parol Evidence Rule, a group 
of Evidence. of Hull'S defining the Constitution of Jural 

Acts; Four ~ubdivisions of the Subject. 

A. CREATIOS OF JURAL ACTS 
(VOIDS~;SS ASD VOIDADLENES' 

§ 2404. General Principle; Subject.Terms, 
!lnd Delivery; Intent and Exprcssion. 

§ 2405. History of the Principle. 

1. Subject, Terms, Delivery, in general 
§ 2406. (a) Subjed mlL~t concern .Jural 

Relations; Transactions of Jest, Friend
ship, Charity, and Pretence; Illegalities. 

§ 2407. (II) Terms !'lUst be Definite i 
Terms implied from Conduct i Document 
void for Uncertainty. 

§ 2408. (c) Act iJllL~t be Final; (1) De
livery, !IS applie(i to Deeds i Conditions 
Precedent i EscrOWH. 

§ 2409. Same: (2) Delivery, as applied 
to Ne~otiable Instrument,q. . 

§ 2410. Same: (:3) Delivery. as applied 
to Contract.~ in genrral; Conditions Prec
edent and Subsequent; As~ent of Third 
I'er~ons; Blnnk,q i Dates. 

§ 2·H 1. Same: (·1) Publication, IlS ap
plied to Wills. 

2. intent and Mistake, as applied to 
Subject, Terms, and Delivery, of 
an Act 

§ 2·U3. Intent and Mi~take, in general j 
':-'Iodem Test of Re:L'<onnhle Consequences, 
applied to Exprcssed Intent. 

§ 2414. '; 
Intent not.· " 
actions. 

' .... ' Subject of an Act; 
, "Id at ull i Illegal Trnns-

§ 2415. (B) 'l~rnlS of an Act i (a) Sign
ing a Completed Document hy Mistake i 
(t) Individual Mistake !lot I\:l1own to or 
Induced by the Second Party. 

§ 2416. Same: (2) Individual Mistake 
Known t.? or Induced by the Second Party. 

§ 241/. Same: (3) l\lutual Mistake; 
General Principle. 

§ 2418. Same: Mutual l\l istake u.~ 
affecting Bona I'ide Holders for Value. 

§ 241!). Same: (b) Signing a Document 
having Blanks, or capable of Alteration; 
W ritinl!: one's Name not U.'l a Si~nature. 

§ 2420. (C) Delivery of a Document i 
Escrow Deeds or Negotiahle Instrument., 
delivered to Bona Fide Holder contrary to 
Intent of Maker. 

§ 2·121. Unilateral Acts; foregoing 
Principles applied to Wills and Ballots. 

3. Voidable Acts 
§ 2423. Motive as making nn Act 

Voidable; Mi~take, Fraud, DureS3, In
fancy, and ln~anity. 

B. INTEGHATION OF JURAL AC'I'!! 

(V ARnNG TUE TER~IS OF A DOCUMENT) 

§ 2425. General Thl'ory of the Rule § 2430. Partinl Intl'grntion j General 
ugain~t Varying the Terms of a Writing. Test for Applying the Rule i "Collnt-

§ 2426. History of the Rule. ernl Agreements." 

1. Integration of Unilatera.l Acts 
§ 2427. Official Doeument.~ (Surveys 

Appointment.", AsscsslI\ent~. ('tc·.). ' 

2. Integration of Bilateral Acro 
§ 242!l. No 

Meruol'lludu. 
• 

Integration at all; Casual 

§ 2431. Same: Incorrect rrcst.~ i (a) 
" Varying the Terms of the \\' ri tmg " j 
(b) "The Writing is the Sole Criterion" ; 
(c) Fraud, in Pennsylvania. 

§ 2432. Recl'ipts and Releases i Bilk! 
of Lading. 

§ 2438. Recital ofConsiderntion in a Dee!\. 
§ 243·1. Warranty in a Sale j Insurance 

Warrunties . 
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§ ~434(l. Agent's Authority to Alter 
Contract. 

§ 2435. Ap:reements not to Sue, nr not 
to Enforce, or to hold Conditional onlv. 

§ 24:36. Ap:reclllents of Counter-claim, 
Set-off, Renewal, or ~Iode of Payment. 

§ 2437. Agrecmcnt to hold u Deed Ab
~olute as :-5ecurity only; Agreement to hold 
in Trust. 

§ 2438. Agreement to hold !I.~ Agent or 
Surety only. 

§ 2439. Fraud; Illegality. 
§ 2440. Tmde Usage and Custom. 
§ 24-11. ~uvation, Alteration. and 

Waiver; SnbHequent Agreements. 
§ 2442. ~liscellaneous Applications of 

the Rul!', to admit or exclude" Collateml " 
:\l{rcelTlent.~. 

§ 244:3. Rule Applied to Negotiable In
etrumlmt.q; General Principle. 

§ 2444. Same: ((I) Agrremenlq affeet
iog the Express Terms of the Document. 

§ 2445. Same: (b) Agreement.~ affect
ing the Implied Terms. 

§ 2446. Rule binding upon the Parties 
to the Documen tonl\". . 

§ 2447. Burden of Proof; Who must 
Produce the Document. 

§ 2448. Loss of the Instrwnent; Oral 
Transaetion still Immaterial. 

§ 2449. Agreement to Trent a Specified 
Copy :!.s the .; Original." 

3. Integra.tion required by Law 
§ 2450. At Common Law: (1) Judicinl 

Records. 
§ 2451. Same: (2) Corporate Arl~ and 

Records; (:~) ~egotiabl() lnstrumenl~. 
§ 2452. l'mlN Statutes: (1) Wilt,; 

(2) Dallolq; (3) Insurance Policies. 
§ 24!i3. Conclusive Certificates, distin

guished. 

C. SOI.!::MNIZ.\TION OF Jt:RAL ACTS 

§ 2·154. 
of Frall(b. 

Writing !I.~ a Formality; Statute § 245ft Other Formfllities than Writing; 
Signature, Seal, Attestation, Registration, 
Stamp. § !H5!i. Same: Dischnrge and Altera

tion of Specialties, etc. 

D. ISTERPRETATION OF JCRAL ACTS 

§ 2458. General Nature of Interpreta- 2. Sources of Interpreta.tion 
tion; Standard and Sources oflnterpretation. § 2470. General Prineiple; All Ex-

§ 24!i9. Same: " Intention" and trinsic Circumstances may be Considered. 
" Meaning," distinguished. § 2471. Exception for Declarations of 

1. Standard of Int.erpretation 
§ 2460. General Principle; Four Stand

ards, - Popular, Local, 1\1 utu:!.l, Individ ual. 
§ 2461. Rule against "Disturbing II. 

Plain Meaning," or, Forbidding Expl:mn
tion except of Ambiguities; History. 

§ 2462. Same: Theory and Policy of the 
Rule. 

§ 2463. Same: Application of the Rule 
to WilL~, Deeds, etc. 

§ 2464. Usage of Trade or Locality, 
when to apply. 

§ 2465. Parties' Mutual Understand
ing; Identifying a Dcseription. 

§ 2·11l6. Individual Party's 
(1) Deeds and Contracts. 

Meaning; 

~ 2467. Same: (2) WiUs. 

Intention. 
§ 2472. Same: (1) Exception for Equiv

ocation or Latent :\lIlbi~!uities. 
§ 2473. Stune: l3Ianks nnd Pat'lnt 

Ambiguities. 
§ 2474. Sallie: (2) Exception for Erro

neous Description. 
§ 2475. Same: (:3) Exception for" Re

butting an Equity" (Legacies, Advance
menl'l, and Disinheritance). 

§ 2476. • FaLqa Dcmonstratio non 
Nocet' ; General I'rinC'iple. 

§ 2477. Same: Application to Deeds 
an,1 Wills. 

§ 2-178. Sundry Hules; Interpretation 
of Statutes. 

INTRODUCTORY 

§ 2400. Parol Evidence Rule, not a Rule of Evidence. "Few things," 
wrote Professor Thayer, "are darker than this, or fuller of subtle difficul
ties"; and this condition of the law all members of the profession will con
cede. Two circumstances appear to be responsihle for it. first, an inherent 
necessity for certain distinctions, simple in themselves hut subtle and elusive 
in their application, and, seeolldl~', the unfortunate prevalence of a term i-
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nology in which the subject cannot possibl." be discussed with entire accurac,\" 
and lueidity. With these two features as marked as thcy are, it is not strange 
that the so-culled Parol Evidence rule is attended with a confllsion anll an 
obscurity whil"h make it the most discouraging subject in the whole fit'lll of 
Eddence. Hather is it surprising that, in spite of these obstacles, so much 
has actuallv been achie\"ed of consistenc\' and of definiteness in the law as it • • 
stands. 

What is chiefly needed to-day, for clarif."ing the subject and rendering 
manageable its mass of rules. is, first of all, a systelllatic arrangement of all 
the connected prineiples in their due relation, and, secondly, a simple and 
accurate nomendllture whil"h shall replace the present absurdly incorrect 
u~age ancl thus make intelligible discussion possible. In the following treat
IIlent the object will be, while preserving as Inueh as possible the language 
of present usage, to set forth the rules systematically and to discuss them in 
their proper ter!JI~;, and thus to assist the future development to prl)ceed 
along natural and harmonious lines. 

But at thc outset certain discriminations must be kept in mind: 
(1) First and foremost, the rule l~~ in 1/0 .YCIl8C a rule of Evidence, but a rule 

of Substantive Law. It docs not exclude certain data becausc they are for one 
OJ" another reason untrustworthy or ullrlesimhle means of evidencing some 
fact to be proved. It does noi. ('ont'ern a probative mental process, the 
process of believing one fact 011 the faith of another. \\'hat the rule docs is 
to deelare that eertnin kinds of fact arc legally inefl"ectivc in the substantive 
law; and this of course (like any other ruling of substantive law) results in 
furbidding the fact to be prO\'e<l at all (a lite. § 2). But this prohibition of 
proving it is merely the dramatic aspect of the process of applying the rule 
of substantivc law. Whcn It thing is not to be prove(1 at all, the rulc of pro
hibition docs not become a rule of Evidence merely because it comes into 
piay when the counsel offers to .. prO\'e II it or "gi\'e evidence" or it; other
wise, any rule of law whatcver might be reduced to a rule of Evidence; a 
ruling (for example) that on a plea of self-defence, in an action of battery, no 
cvidenl"e of the plaintiff's insulting worrls is to be receh'ed, would become th~· 
legitimate progeny of the law of E\·irlenee. This emplo."ment of terms of 
cvidence for rlliings of suhstantive law, by reason of the constant dramatic 
presentation of the latter in thc l"ourse of a triu\, is an old and natural failing 
of the profession, and has heen already noticed at the outset of the general 
subject of Evidence (allfc, § 2). But in the present department it has risen 
to It dominating influellce of confusion, because there existed in this branch 
of the law lIO systematic terminology capable of holding its ground against 
the usurpation. Let us dismiss, then, once lor all, an)' notion that the Parol 
Eviliencc rulc, in any of its aspects,! is concerned with any precautions or 
limitations based on probative valuc, or indeed with any regulation of evi-

§ 2.00. I Exeept, perhaps. the statute of tions of intention, where there is a possiblo 
frauds and the rule for interpreting by dcclam- question. 
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dence in the legitimate sense of that word. This must be the first step to a 
clear understanding of the working of the rule.!! 

(2) Next, the matter excluded by the rule is not inherently or eren most com
monly anything that can be properly termed "parol." That. word (in spite of 
its numerous other derived applications) signifies and implies essentially 
the idea" oral," i. c. matter of speech, as contrasted with matter of writing.3 

Now, so far as the phrase" parol evidence rule" cOn\·e~·s the impression that 
what is excluded is excluded because it. is oral because somebody spoke or 
acted other than in writing, or is now offering to testify orally that im
pression is radically incorrect. When the prohibition of the rule is applica
ble, what is excluded may equally be written as oral, may be letters and 
telegrams as well as conversations; and where the prohibition is applicable 
on the facts to certain writt.en material, ne,·ertheless for the very same trans
action certain oral material may not be prohibited. So that thc term" parol" 
not only affords no necessary due to the material excluded, bllt is even pos
itively misleading. It must be understood to be cmplo~·ecl in a purely un
natural and eOllYentional sense.4 

(3) There is no one and undivided Parol Evidence Rille. There are at. least 
four (listinct principles or bodies of doctrine. They concern a common subject 
- jural act:; but their content and details are separate and distinct. The 
case lies veQ· much as if we possess('cl one term "action" for all the various 
forms of remedial procedure. It is true enough that they all may be looked 
upon as mere species of the general notion of a i·emerl~·, but it would by all be 
conceived impossible to discuss the details of mandi~mus, certiorari, injunc
tion, capias, replevin, bill in chancery .. action on the case, scire facias, sub
prena, and the rest, with no better word-materials than the one word" action." 
Yet this is not far from the impossible task whk:h has been attempted with the 
term "parol edclence rule." There is no one generalization for that rule, -
at least none which has any practical consequence. The four general groups 
of doctrine which go to make up the whole have each a separate set of rules; 
the chief problem in their application is te· ascertain which kind of rule is 
involved in the case in hand, and to keep one from being mistaken for another. 

(4) The Parol RL·idence Rl(let~ are not the only rule.'! which concern the use of 
written things. There are several other rules, with which it has nothing to 
do, that have also something to say about writings, the chief of which are 
the rule abo1lt Producing Documentary Originals (ante, §§ 1177-1282) and 
the rule about Authenticating Documents (ante, §§ 2129-2169). These are 

2 1903, Archibald. J., in Pitcairn v. Hiss Co., 
125 Fed. 110 (" According to the modern and 
better view, the rule which prohibits the modi
fication of a contract by parol is a rule, not of 
evidence. hut of 6ubstantivc l:1w •••• Tho 
writing is the ~ontructllal ad, of which that 
which is extrinsic, whether resting in patol or 
in other writings, forms no part "). Compar,6 
I'rofcs8or Thlly('r·s l'xpositioll, in his Prelimi
DBry Treatise, p. 390. 

I It is necessary to abandoD the improper 
use of "verbal" as synonymous with "oral." 
'rhe {ollOer signifies .. relating to words," 
whether writt"n or oral: the latter signifies 
.. spoken," whether words or sentences. 

4 How unnaturnl it i, may he seen from the 
phrnBe .. written parol contmct," used in con
trast to" scnled contra.ct," in Briggs~. Partridge, 
64 N. Y. 307. 
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rules of Evidence in the genuine sense, and the term" parol" is often nat
urally employed (especially with the former) in discussing them. But they 
are of no kith or kin with the Parol Evide.nce rule proper, as here ill\'olved, 
1'. c. the rule of substantive law. Their difference from the present rule is 
plain enough; but the false nomenclature of the latter has sometimes caused 
a relation between them to be suspected. 

(.=5) Finally, it needs to be insisted, in opposition to the popular and natu
ral view which tends to thrust itself forwarc l at trials, that a writing has 710 

efficacy pcr sr, but only in consequcnce of and dependence upon other circum
stances extcrnal to itself. The exhibition of a writing is often made as though 
it possessed some intrinsic and indefinite power of dominating the situation 
and quelling further dispute. But it needs rather to be remembered that 
a writing is. of itself alone considered, nothing, simpl.'· nothing. It must 
take life and efl1eacy from other facts. to which it owes its birth; and th~se 
facts, as its creator, ha\'c as great a right to be known and consitlered as 
their erea tor has. l-;ranting that there is a writing before us: Has it been 
hrought home to anybod~' as his act? Was it meant to supersede other 
l11aterials~ Was it essential to the transaction? What external objects does 
it apply to~ These arc questions whieh cannot be answered without looking 
away from the writing to othcr data; and until they are answered the efficae,v 
of the writin~ is mcrel~' hypothetical. There is no magic in the writing itself. 
It hangs in mid-air, incapable of self-support, until some foundation of other 
facts has been built for it. So far as the Parol Evidence rule is concerned 
with writings at all, it concerns thesc questions of the relation between the 
writing an,! other data, aJ1(1 it points out what other data are essential anrl 
availablc for the proper use of the writing. It conduces, then, to a sound 
understanding of the rule if "'c dispel wholly that natural notion which 
falsely attributes to a writing some mystic independence and automatism.s 

In short, then, (1) the Parol Evidence rule is not a. rule of Eddence; (2) 
nor is it ?, rule for thillgs parol only,· (3) nor is it a sillgle rule,' (4) nor is it 
all of the TIlles that concern either parol or writing; (.i) nor does it involve 
the ~:lsumption that a writing can possess, independently of the surrounding 
circumstances, any inherent status or efficacy. 

§ 24.01. Parol Evidence Rule, a group of Rules defining the Constitution of 
Legal Acts; Four Subdivisions of the Subject: "'hat, then, is the Parol E\'i
dl'nce rule? It conc:erns the Constitution of Jural Acts. This requires a brief 
w)tice of the nature of jural acts. 

Only a small part of conrluet is jural conduct, i. e. conduct having jural 
effectiveness. The nature of such conduct as will be gh'en jural effect is 
therefore a question of general consequence in all departments of the law. 
Le;L\'ing aside the fielrl of crimes (which deal with the relation between State 
and individual) and of torts (which deal with irrt'{'usable or involuntan' civil 

• 

'Thcal){)v,' text eit"d with appro"tli ,,~. BUr<-h .. 1.. in :-'10011 v. :-'100n. 102 Kan. 737.17:1 Pac. (l 

(J!llS) . 
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relations), we are here concerned with voluntary relations, i. e. those relations 
which nHl~' be treatcd, uefineu, transferred, or extinguished by expressed will 
of the parties. The conduct which is allowed to have such effect is a jural act,! 

For the purpose of specific varieties of jural eft'ects sale, contract, release, 
and so on ,there are specific requirements, varying according to the sub
ject. But there are abo certain fundamental elements, common to all, and 
capable of being generalized. These elements present problems which run 
through all the varieties of jural acts, and must therefore be analyzed and 
discussed in union. Their principles. when applied to specific kinds of acts, 
usually give substantially similar results; and, when the~' do not, it is merel~' 
because special circlllllstances call for local variances. It is therefore im
possible to solve these problems adequatel:.' as a peculiarity of anyone kind 
of act, since they do not peculiarly belong thert', and do not take their sig
nificance from anyone variety. For example, whether a mistake due to 
signing 11 document unread can avoid the effect of the document is not a ques
tion solvable separately for deeds, wiIIs, simple contracts, and negotiable 
instruments; it is 11 question common to all, and solvable only in comparison. 
So, too, the question whether an oral promise to give mone~', made at the S!lme 
time with a written one, is legally efl'ective, is not essentially one question 
for deeds, another for promissory notes, and another for wills; whatever 
variation there is must be a variation from a common principle underneath 
all. Again, whether the word "dollars" may be considered to signify the 
lawful money of the l-nited States or the money of the unlawful Confederate 
States, is the same kind of a question for bills of exchange, for ordinary 
contracts, and for wills, a question of some general principle of interpre
tation. Even when the answer is different for clift'ercnt kinds of acts, it 
appears in all cases as a variation from some general doctrine. "-hat has to 
be done, therefore, is to compare under one head the principles common to 

§ 2401. 1 .. There is a yery important class 
oC acta in \vhich the legal result follows ~cause 
that result was itself contemplated and desired 
as one oC the consequences oC the act. From 
the fact that legal result:; arc in contemplation 
in this class oC acts, the Germans call them 
'R('ehtsge~chiiCtc: Frenchmen call th"m 'aetes 
juridiqucs.' Engli.;h lawYl'rs haw, not yet 
agreed upon any name for them. The terms 
'juristic acts' and 'acts ill the la.".· have been 
fiUggest.cd" (~1arkby, Elem('nts of Law, 3d cd .• 
§ 235). "It has bC()n defined. by a high au
thority [1'uchta1. as an 'act the intention oC 
which is directeu to thc production of IL legal re
sult.' _ •• A better definition [by Windscheid1 
is 'a manifestation oC the will oC a private 
individual directed to the origin, termina
tion, or alteration oC rights.' A juristic act has 
ulso bcen wcll described [by Iheringl as 'tho 
Corm in whieh the subjcctivo will develops its 
activity in creating rights, within the limits 
n!'signed to it by the law' .. (Holland, Jurispru
dcn~e, 3d cd., c. 8). 

Further expositions of the theory of jural 
acts will be found in the following works: 
Henry T. Terry, Some Leading Principles of 
Anglo-American Law (1884). H172, 1i8, 180. 
596,605; Sir John W. Sulmond, JurilJprudenco 
(1910). 3d cd., § i21; (1920) 6th cd .• § 128; 
Karl Gareis, Introduction to the Science oC Law 
(1911), pp. 51. 102. 107. 120. 162; ~. M. Kor
kunov, Gen('ral Theory of Law (WOn). § 31. 
p. 224; these last works arc translated as 
yolumes oC the !\Iodcrn Lega.l Philosophy 
Series; Albert Kocourek. Tabulae !\finorca Ju
risprudentiae (Yale Law J .. Hl21. XXX. 215); 
Primary Jural Relations (l!)23); the anulysii 
oC ProCessor Kocourek will doubtless supersede 
other systems in due time, and would require 
are-statement oC the term" iurnl act" as here 
d .. fined; but for prcselOt purpo~es the defini. 
tion mny stand. 

For Imother annlysis of the paro\"ilvidenco 
rules. Bee Profesf;Or Samuel \VilIiston's Trcatiso 
on Contracts (1921), § 636. 
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all jural acts, and to take account of the specific variations tor specific kinds 
of acts. This is what the" parol evidence" rule does in our law. 

These principles fall into four groups, marking the four possible elements 
of every jural act: (A), The Enaction, or Creation, of the act; (B), its 
Integration, or embodiment in a single memorial, when desired; (C), its Sol
emnization, or fulfilment of the prescribed forms, if any; and (D), the Inter
pretation, or application of the act to the external objects affected by it. Of 
these four, the first and the fourth are necessarily involved in every jural act; 
the second and the third mayor may not become practically important, but 
are always possible elements. 

A. The Enaction, or Creation, of an act is concerned with the question 
whether any jural cret at all, or a jural cret of the alleged tenor, has been con
summated; or, if consummated, whether the circumstances attending its 
creation authorize its avoidance or annulment. Under the first head arise the 

• 

questions whether a writing is anything more than a preparatory draft, 
whether it bas been completed by delivery, whether its tenor is to be judged 
by £ts actual words or the intended words, and the like. Under the second 
head r.rise the questions whether it can be avoided because of mistake, fraud, 
or duress, 8,tf~ting the motive leading to its enaction. 

B. The Integration of the act consists in embodying it in a single utterance 
or memorial, commonly, of course, a written one. This process of integra
tion may be required by law, or it may be adopted voluntarily by the actor 
or actors; and, in the latter case, either wholly or partially. Thus the ques
tion in its usual form is whether a particular document is the one deemed 
by law tl) be the sole memorial of the act, or how far a particular document 
was intended by the parties to cover certain subjects of transaction between 
them an.d therefore to deprive of legal effect all their other utterances. 

C. The Solemnization of the act concerns the for171,s which are required by 
law to :a.ttend it in order to give it jural effect. This always becomes a. ques
tion ot some particular subject in the law, because there is no universal for
mality required in common for all acts. Thus the formalities of attestation, 
seal, registration, and the like, are essential for some but not for other acts. 
Writing is naturally the most important and most common instance of a re-

. quind formality. The resort to writing may sometimes be an instance of 
Integration and sometimes of Solemnization, but either may exist without 
the other. 

D. The Interpret.ation of an act is the application of it to external objects, 
in the prc,''!ess of defining and enforcing the right 0:' obligation affected by its 
te'rms. The words of a jural act are merely the symbols by which the actor 
mldicates the external objects which the act is expected to affect ' a parcel 
of land or a banel of sugar or John Doe the legatee. The connection between 
these words and their possible objects must be judicially established b>!fore 
the terms of tb.e act can be given the effects expected by the parties. In 
this process of Interpretation, the main questions concern the standard of 
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meaning to be adopted and the data which may be used in determining that 
• meanmg. . 

For these four elements in the act, the principles are independent of each 
other, so independent, indeed, that they sometimes appear to be contradic
tory; and the chief inherent difficulty in their application arises from the 
necessity of distinguishing which element and which principle is really 
involved. 

In the present exposition, it is impossible to do more than trace the general 
principles into their main details. Not only is the subject properly one of 
substantive law, instead of Evidence; but it involves logically an application 
to many particular branches of the substantive law. Nothing short of sep
arate treatises would suffice for a complete collection of precedents.2 For 
example, the statute of frauds, with its mjTiad rulings, is involved; and the 
doctrine of collateral agreements as applied to negotiable instrnments, the 
doctrine of mistake and misrepresentation as a motive for a deed or contract, 
the dO<:'trine of judicial records as unimpeachable, these and numerous 
other applications of the principle, would require for their complete exposition 
far more scope than is appropriate in a treatise upon the law of Evidence. 
The purpose in this chapter is to collect in systematic form the various appli
cations of the principles and to examine in as much detail as is necessary those 
particular topics which have hitherto been commonly discussed as a part of 
the law of Evidence and not of the substantive law. 

A. CRE.-\TION OF JUR.U ACTS 

(VOIDNESS AND VOIDABLENESS) 

§ 2404. General Principle; Subject, Term., and Delivery; Intent e.nd 
Ezpression. A jural act that is, here, an act regarded as capable of hav
ing jural effects in civil relations other than tort may be analyzed from two 
points of view. With reference to its tenor, it involves elements, _. -
its Subject, its Terms, and its Stages of Utterance. With reference to the 
mental condition of the actor himself, it involves two elements, Volition and 
Expression. 

1. In the former aspect, it is clear that each of these three elements raises 
its own set of questions. (a) The act must be jural, as to its aubject. Thus, 
on the one hand, an act which concerns merely relations of courtesy, or duties 
of morality, or other non-jural subjects, will receive no legal effects. On the 
other hand, acts whi~h concern transactions proHbited by some policy of law 
. such as ga.mbling or cheating will equally be left without jural effects. 
(b) The act must be definite as to its terms. This excludes all acts whose 
terms are so uncertain or unintelligible that they are incapable of enforce
ment. Within these limits, the terills of the act will be whatever the actor 

2 No attempt has been made to collect aU of of Evidence the gIeatest -part of the 
the precedents on any of the topics; but in cases and a large portion of the American CD.Se8 

those topics commonly appropriated to the law are believed to be here collected. 
VOL. v. 16· 241 
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hus used. (c) rl'he act must be fiwll in its utterance. It does not come into 
existence as an act until the whole has been uttered. As almost all impor
taut transactions are preceded by tentative and preparatory negotiations and 
drafts, the problem is to ascertain whether and when the utterance was. final; 
because until there has been some finality of utterance, there is no act. The 
necessity for a delivery of a document, and the nature of a delivery, are here 
the most usual questions in practice. These three elements, then, are all 
essential to any jural act, and no others are essential to all jural acts. 

2. In the second aspect, it is clear that there must be both Volition and 
Expression; for an unexpressed volition would receive no jural effect, and an 
expression without some sort of volition would be equally ignored. But the 
volition and the expression may not correspond, and thus the usual problem 
is to define the relation that must exist between volition (or intention) and 
expression, in each one of the three elements of (1), above, in order to make 
the act jurally effective. For example, Doe and Roe go through the form of 
marriage, Doe secretly intending it in jest, but Roe seriously; here the sub
ject is jural in Doe's expression, but not in his volition; which shall prevail? 
Again, Doe by mistake of absent-mindedness writes in a contract "8100," 
instead of "$10," and hands it to Roe; here the terms, in expression, are differ
ent from the terms in volition; which is to prevail? Again, Doe writes a 
check payable to bearer and places it in his desk, and the check is stolen and 
handed to Hoe; here, in expression . that is, in outward appearance· there 
has been finality of u.tterance, but not in Doe's volition; shall the former or 
the latter be decisive? 

This is the world-old legal problem, inevitably faced in the history of every 
system, - the problem of the competition between the external and the 
internal standards, the objective and the subjective points of vi~w. It is 
useless to prescribe either that the internal will alone or that the external 
expression alone suall be decisive. Probably no developed system of law has 
ever practically enforced either the or.e or the other standard exclusively. 
It is rather a question of the relation between the two elements, i. e. not 

! whether the jural act shall be only as willed or only as expressed, but what 
, sort of volition is sufficient in order to make the actor responsible for a given 

expression; and this must depend more or less on varying experience in 
different epochs and communities and in different kinds of transactions. The 
modern test, for bilateral acts, will be found, with fair uniformity, to .predi
cate some relation of reasonable consequence (judged by the community's 

• • 

standard) between the outward expression and the inward volition; because 
in bilateral acts the just reliance of the other party to the transaction upon 
the first party's outward expression must be the salient consideration. For 
unilateral acts· chiefly wills more of a concession can be made, and is 
made, to the actual volition, so far as it is ascertainable. 

Such, then, are the elements and the problems with which we are con
cerned in defining the creation of jural acts in general. 
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§ 2405. History of the Principle. The two chief problems that have most , 
commonly occupied the Courts have been that of the finality of the utterance : 
(ante, § 2404, par. 1, c) and that of the correspondence between intent and " , 

expression (ante, § 2404, par. 2), i. e. how far a formal delivery of a document 
is essential and decisive, and how far an unexpressed intent can be allowed to 
overthrow the outward act. 

(1) As might have been expected, the progress has been from a strict 
formalism to a liberal and flexible practicality. The mark of primitive legal 
standards, throughout all, is formalism, a characteristic already noted 
here in its effects upon other parts of the law (ante, §§ 2032, 575, 1815). It 
must be kept in mind, for appreciating the traditions against which the 
modern law has had to struggle: 

1885, Professor Andreas Heu8ler, Institutions or Germanic Private Law, I, 70, i4: 
"Without such for1llalism the [primitive] people could not perceive their law; it would 
be to them but a buried treasure; and thus to them form is itself law. They resort to 
fOI'I11 for its ovm sake, and because in it alone is law perceived. To us, because we can
not in thought put ourselves back to that stage of intellectual development, this stiff 
domination of form is too apt to appear as an intolerable fetter of the free exercise of the 
will. But, when things prevailed, there was no such attitude towards them. . • • The 
Frankish period is the flourishing period of this symbolism. Thus, in the process of com
mendation, the act of placing the clasped hands of the ward or the vassal in the opened 
hands of the lord S',)'IIlbolizes th~ submission to the wardship or the suzerainty; the acts 
of pointing and' crooking the fingers in the Saxon release ('digitis incurvatis abnegationem 
facere'), symbolizes the sunender of claim to the transferred property; the handing 
of twig and turf, the delivelJ' of seisin of land; the grasping of altar-doth or bell-rope, 
the taking of church and chapel; the widow's act of laying the house-key or 
the cloak on the bier or the tomb of the deceased husband, her sunender of the entire 
marriage-estate to the husband's creditors; the handing over of a lock of hair from head 
and beard, the transfer into household service; the delivery of hat or glove, the transfer 
of ownership; the lending of staff, scepter, spear, or pennon, the granting of a fief •..• 
But by the time of the [Germanic] codes [1200-1300] this symbolism is already in decay. 
Writing is the sworn enemy of all symbolic A people who do not wlite 
feel the need of making the law visible by e:demal and perceivable symbols, and thereby 
of providing expression for acts and volitions as legal acts and legal volitions. But as soon 
as acts come to be put into writing, this formalism becomes first a luxury, then a burden, 
and finally is repudiated entirely." 

(2) The persistence of this formalism, however, even UDder the regime of 
l\'riting, is equally notable in the first stages of Anglo-Norman history. In its 
present relations, it has left its mark in the technical rule concerning delivery 
of a deed; 

, 

1895, Sir F. Pollock, and Professor F. W. Mailland, History of the English Law, II, 83-
86, 190: "[In Bracton's time] a livery of seisin either on the land or within the ,,;ew was 
necessary. Until such livery had taken place there was no gift; there was nothing but 
an imperfect attempt to giv,e .••• But this change of and the accompanying 
declaration must be made in very {ol'mal fashion. . • • A knife is produced, a sod of turf 
is cut, the tv.;g of a tree is broken off; the turf and twig are handed by the donor to the 
donee; they are the land. in miniature, and thus the land passes from hand to hand. 
Along with them the knife also may be delivered. . • • When, under Roman influence, 
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the written document comes into use, this also can be treated ~ a symbol. It is delivered 
in the name of the ',"ud, the eff'i:l!tual act is not the signing and sealing, but the delivery 
of the deed, and the parch~f.nt can be regarded as being as good l! representative of land 
as a knife or a glove wr,uld be. Just as of old the sod was taken up from the ground in 
order tha~ it tniaht be delivered, so now the charter is laid on the glOund and thence it is 
solemnly lifted up or 'Ie .. ;td' ('Ievatio eartre'); Englishmen hereafter will know how to 
'levy a fine.' ••. The 'written document, which few have the art to manufacture, is Ie

~arded with mystical awe, it takes its plac: beside the 'fc;stuca.' The act of setting one's 
hand to it ill a 'stipulatio'; it is delivel-;:d over as a -"ymbol along ,,;th twig and turf and 
glove." . 

Thus it comes down to the succeeding centuries that the technical and 
um .trying symbol of finality is a deli\'~Q' of the deed. "Deli\'er~'," sa~'S 
Chief Baron Gilbert, in the early liOOS,1 ' is necessary to the eSi:;ence of a deed, 
end the deed takes effect from the delivery; so that unless the delivery be 
proved, there is no perfect proof of the deed." The first signs of flexibility 
are see'n in the concession that a prepared deed (an "escrow," or mere scroll), 
placed in the hands of a second person for subsequent handing to the grantee, 
is not yet effective.2 Yet even here the formalism now becoming dead 
bark cncases the rule, and the requirement of delivery is merely made 
abstract, so as not to have inherent connection with the maker's own hand. 
This concession, moreover, is still refused for a draft deed placed directly in 
the gralltee's hands in anticipation of some futUre event which shall make it 
effective; there can be no escrow to a grantee, it was said.s At the same 
time there had already begun an effort to refine this technicality, and to deny 
effectiveness to a manual trailsfer even to the grantee himself, if it purported 
to be, not a true delivery, but only a draft {\f escrow.4 But the auth0rity and 
vogue of Coke's and Sheppard's writings obscured and suppressE'd prematurely 
this progress:ve conception j and it has been reserved for verJ modern times 
to repudiate tn:s last relic of primitive formalism.6 

(3) Passing to the prohlem of intent as competing with -;:'Pression, it is 
equally plain thaI, the primitive legal conception was striC'tly formalistic: 

1885, Professor Andrl!a8 Heu~ler, Institutions of Germanic Private Law, I, 60: itA 
strictly formal system of law knows no contrast between the will and the utterance, and 
no possibility of a contradiction between t.he two. This is thoroughly the conception of tile 

I !ltol. 15th .:d •• p. 99. 
, 1432. Y. B. 10 H. VI, 25. Later. the rule 

comes to be analyzed and philosophized: 1523. 
Y. B. 14 H. VIII. 17,6 and 7 (Brundel. J.: "n 
I deliver a deed [to a second person) to be deliv
t'I'M to another [third person) 88 my deed. thcn 
if he takes it [from the second person] withl)ut 
deliv,~. though he has the deed. he will have 
no action; for in these eases the act which 
makes them perfect was not, accomplished nor 
perf aimed "). 

, 1612. Thoroughgood's Case. 9 Co. Rep. 
137 (" If A makes a writing to Band scals it 
and delivers it to B 88 an escow. to take cffect 
as his deed when certain conditions are per
formed, it has been adjudged to be immediately 

his deed; for the law respects the delivery to 
the party himself. and rejects the words which 
wiU make the express delivery to the party upon 
the matta' no delivery"); Sheppard, Touch
stone. IV, p. 58. 

, 1601. Bawksland v. Gatchel, Cro. EI. 835 
(" There is not any difference where it is deliv
ered to the party himself a/l an e~crow and 
where to a stranger; . • . when it L ibt, deilv
ered aa an escrow. though to the party him
self, it is clear that it is net his deed until it 
be performed; ... rot if upon the delivery 
the words spoken by the obligor purport 
that it shaH not be his deed. it is clear it 
is not r-). 

& The authoriti-;, are e:ramined posl, § 2408. 
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Germanic law. The utteran~ is the law's embodiment. No more, and yet no less, than 
"hat is uttered can bind or loose. Hcn('e the minut.~ precision ·with which obligations of 
debt were written out .... Henco the legal proverbs, 'one man one word,' 'the word 
stands,' 'words make the bargain,' and the like. A ne<."CSsary result is that mistake in 
contractual relations receives but scanty consideration. • • . All that a man does is judged 
alone by its external munifestations and its objective effect, not by his inward motive. 
The law concedes nothing either to good or to bad faith, as long as it is concerned with 
the legal consequences of conduct." 

In the field of jural acts the application of this notion to writings plays 
but a small part until the rise and spread of the seal, in the llOOs and 1200s; 
for until then the contents of the d'lcument seldom enter into the inquiries of 
a triaL6 But it is amply illustrated b~' the formalism of all oral transactions 
and pleadings: 

1892, Professor Heinrich Brllnner, G!::IDlanic Legal History, II. 347: "Piea IUld ar.swer 
of the partil'S wel"\~, in the fonllalism of legal procoedure, bound to l~aI fmllls. Their 
uttp.rallCCS must contain the precise fOl'iIlal catchwords. Ever,:" assertion of the parties is 
treuted on the principle of strict and literal interpretation. • .• The party is bound 
to the spoken word. If he has made some faulty utterance, still he cannot correct his 
speech." 

1892, 1\1r. H(!TI,ry C. Lea, Superstition and Force, 4t.h ed., 78-9: "[In LiIle, until 1351,) 
the minutest regulations were enforced as to this cefemony [of the oath of denial) •••. 
The slightest error committed by either part-; lost him the suit irrecovf'.ably. The royal 
ordinance [abrogating the older rules) declares that the oath was 'in strange Iangu~ 
and peculiar words, not easy to remember or to pronounce,' and yei that if either party 
'fa:led in form or words, or by weakness of tongue p.:.isspoke or forgut his words, or lifted 
his hand more than required by the regular manner, or did :lot hold firmly his sack in his 
palm, or failed to preserve and foIlow varic.us other trifling and vain things and rules 
belonging 11.' the oath, according to the trial mode of the city when done by parol, he has 
lost his whole cause.''' 

1895, Sir F. P"olwck and Professor F. JV • . Maitl.and, History of English Law, Y, 190: 
"The old procedure required of a iitigant that he should appear before the court in his own 
person and conduct his own cause in his OWl' words. . • • The extreme captiousness of the 
old procedure is [in the 1100s] defeating its own end, and so a man is allowed to put for
ward some one else to speak for him, not in order that he may be bound by that other 
person's words, but in order that he may have a chance of correcting formal blunders and 
supplying omissions. What tl.e litigant himself has said in court, he has said once for 
ail, and hi! is bound by it; but what a friend has said in his favor he may disavow .••• 
Perhaps the main object of having a [pro~~sional] pleader is that one may have two 
chances of pleading correctly." 7 

This strictness of spirit is slow in changing. The chief statutes of jeofaiIs, 
removing by degrees the primitive crudities which made difficult the amend-

• 

I See 1. )st, § 2426. fmD z6si!l(lhen Rechts (1894), 260, 266) : Profes-
7 This ger.eral feature has been elaborately sor Heusler, in his Institutionen des deutschen 

demonstrated by Professor :Brunner in his Wort Rechts (If-as: I, 45) has also acutely eDI.. 

und FOI"ID in altfmnzosi!l(lhen Prozess, 1868 lyzed it: see aleo Professor Siegel's Deutsche 
(Sitzungsber. d. K. Akad. d. Wiss. b. Wien, Rechtsgeschichte (1895), p. 545. 
vol. 77, p. 655: .trs.nsl!1ted, in 1871, in the So also in the English borough courts. which 
Revue critique de lEgislation et de jurispru- earlier passed out of formalislII: Batellon, 
dence, vol. 21, pp. 22 If. : reprinted in Brunner's Borough Customs. II, Introd. pp. 150-152 
Forschungen z. Geschichte des deutschen u. (Seldon Soc. Pub., XXI: 1906). 
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ment of pleadings, are strewn along the statute-book from 1341 to 1711,8 and 
did not even then cease to be n~ed. The persistence of the older notions, 
in their application to oral utterances, is seen markedly in the struggle 
against the modern doctrine of interpretation,9 for the "meaning" of words 
and the "intent" of the speaker were not distinguished, hnd both alike were 
supposed to be determinable from the uttered words alone. "The sense and 
signification of the words must be expounded by the law," 10 and" the intent 
of a man is uncertain, and a man sho!!!d plead such matter as is or may be 
known to the jury." 11 With regard to its present appiication to the mis
taken use of words, modern policy confirms primitive tradition in binding a 
man, irrespective of his mistakes, to those precise utterances which another 
party has taken at their face value; but this is .. rationalized rule, and fails 
far short of the early formalism which inexorably and invaliably pledged the 
man upon his spoken word. 

(4) If this was the strictness of formalism for acts contained in winged 
words, it might be assumed to have been at least as marked for written aeis. 
But in one aspect the history seems to have begun to change at an early 
stage, . namely, the doctrine of mistake as applied to the contents of the 
writing. That a man who could not read had sealed a document which had 
been incorrectly read over to him, was recognized, before the 1400s, as suffi
cient to relieve him from liability.12 When it is remembered that as .'·et 
the mass of the community could not read, this rule is seen to be almost the 
normal rule, to which the contrary case WOUld be the exception; indeed the 
rule is in form laid down for "lay people," that is, those who werp' not 
"clerks" and therefore not skilled in reading. How did such an anomalous 
rule develop? The course of it would seem to have been somewhat as fol
lows: At the time of the Conquest, the form of most transactions still lay 
"in pais," i. e. livery of seisin or the like. Comparatively few transactions 
were in writing.13 When writing was used, the terms were none the less orally 
stated, to be proved, if need arose, by the witnesses called in for the trans
action; the witnesses' oath controlled, and the terms of the writing played 
only a minor part.14 It was thus not a question likely to arise whether the 

8 Blackstone, Commentaries, III, 407. deed, lor in the one party "!Vas 'bona fides', and 
t POBI, § 2462. in the other 'dolus malus' "); 1422, Y. B. 9 

10 A11le 1726, Gilbert, Evidence, 4th ed., 79. H. V. 15,3; 1494, Y. B. 9 H. VI, 59,8 (here 
11 1465, Y. B. 4 Edw. IV, 8, 9. Strange, J., seems to have doubted, on the 
12 1371, Y. B. 44 Ass. 30 (here the general groundthat"hehasacknowlcdgcdthedelivery 

principle appears to be already conceded); into the hands of the person "). 
1374, Y. B. 47 Edw. Ill, 3, 5 ("To every deed II "To all appearsnce, wliting has hardly 
there ought to be wliting, Beal. and delivery, been used for any legal purpose [in 1066) except 
and when a thing i.~ to PBAA from those who when land is to be conveyed or a last will made. 
have no understanding except by hearing, there ••• When making a leofIment, i.t was possible 
ought to be a reading to them; ••• it would for the giver to impose conditions or to establish 
be very unfair if the [other) party's own deceit remainders, and all this by word of mouth; it is 
should help him. for it is a principle of our law. probable,however,thataeharacterwasex!lcut<.-d 
'{raus et dolus nemini patrocinantur'; • • • and if anything elaborate was to be done" (Pollock 
for the reason that th~ law does not lavor lraud & Maitland, Hist. Eng. Law, II. 191, 193). 
or trickery, it wishes also that no one shall be It POBt, § 2426, where this part of the history 
preiudiced by his ignorance and crror in his is examined. 
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party could read the writing, or whether it had been read over to him before
hand; it could not be so read over to him, considering that by the traditional 
procedure the words were not written on the parchment by the scribe till 
after formal delivery of it by the maker.IS But by the 1200s the seal comes 
into general use, for authenticating documents; legal writings become 
more common; and the other rule develops, that the terms of a sealed writing 
shall be indisputable as representing the actual transaction}6 This develop
ment, however, begins while the great mass of the community are still illit
erate. They have seals, and can now bind themselves indisputably by affixing 
the seal, yet they cannot read what they have sealed. They are even bound 
by a seal stolen and used by the thief.17 This combination of rules immedi
ately raises the present problem, and presents itself as an intolerable con
sequence. Hence, almost at the very outset, comes the rule that a layman, 
not being a "clerk," is not bound by a document sealed by him but erro
neously read over to him by another person. 

The present part of the parol evidence rule thus appears as a natural 
alleviation and a practically contemporary consequence of the other part of 
that rule (post, § 2425) making the terms of the document indisputable as to 
the actual transaction. Had printing come into use a century earlier than it 
did, and had the mass of the community thus earlier ceased to he illiterate, 
the present rule might not have arisen. As it was, the rule appears almost 
full-fledged by the 1400s. Perhaps in the earlier cases, the inclination was 
to restrict it to instances of fraud by the other party to the document, and 
the Latin maxims used by the judges suggest that they had borrowed some
thing from an alien and more advanced system. But by the 1500s it appears 
to be conceded that a false reading by a stranger is equally fatal to the deed; 
and the only controversy then remaining is whether the deed may be valid 
as to the part correctly read while void as to the part falsely read.Is For 
literate persons, there seems never to have been any doubt; and the doctrines 
of mutual mistake and the like (post, § 2417) are the product of equity and 
moder.n rationalism. 

Ii 1877, Brunner, Die frankisch-romanische now of Rome) ; for example, in his monograph, 
Urkunde als Wertpapier, Zeitschr. fUr Handels- • Le cosi dette clausole al portatore nei docu-
rE:cht, XXII, 64, 50S, 530. republished in his menti medievali italiani' (Rivista di diritto 
Forschungen z. Geschichte d. dcutschen u. commerciale e marittimo, 1903, vol. I, no. 5), 
franzosischen PrOless (1894), 524, 612 Cim and in later pUblications; but the result of 
juristischcn Sinnc enolgt das "scrihere cartu- this controversy does not affect the general 
lam" nach der Ucberllabe des Pcrgaments'). truth of the statements above in the text. 
So also Brunner, Deu'tsche Rechtsgcscbichte, II This part of thc ruieis examined post,§ 2426. 
I, 397; compare Bresslau, , Urkundcnlehre. 17 Schroeder. Deutsche Rechtslteschichte, 
778; Fosse, Privaturlrundf!n, 135; R. Hubner, 701; Schultze, Urkundenbeweis (cited post. 
HistoryofGclmanicPrivateLaw,U71,72,88 § 2426),118; 1187-89, Glanvil, X, 6, § 8; 
(1918; vol. IV of the Continental Legal Holmes, Common Law, 272; Barbour, His-
History Series) : J. History of French tory of Contract in Early Engiillh Equity, p. 21 
Private Law, § 377, "Contracts in English (Oxford Studies in Social and Legal History. 
Law" (1912; vol. III of the above series). IV. 1914). By the time of Britton (65b),about 
Some of the conclusions of Professor Brun- 1300. this is relaxed. 
ner, 88 to negotiability, etc., have since been 18 1523, Y. B. 14 H. VIII, 25, 7; 1582, 
Bucceffihlly disputed, not&bly by Professor Thoroughgood's Case, 2 Co. Rep. 9; 1615, 
Francesco Brandiloone (formerly of Bologna, Pigot's Case, 11 Co. ReP. 27. 

247 



§2406 PAROL EVIDENCE RULE [CH.U. ~XVI 

1. Subject, Tenor, 

§ 240ft (a) Subject must concem Jural Relations; Transactions of Jest, 
J'riendabip, ,andPretencej IDegaUtiea. Conduct, to be given jural effects, 
must be jural in its :mbject (ante, § 2404, par. 1, a), i. e. must concern jural 
relations, not relations of friendship or other non-jural relations.1 The father 
who promises to bring home a box of tools for his boy is not bound in contract, 
though the same promise to his neighbor may be binding. The friend who 
promises to come to dinner is not legally liable, though he who agrees with 
a restaurant-keeper to dine there is under a contract of liability. Barristers 
could not, as late as Blackstone's time, recover for their fees, because the 
client's payment was theoretically' quiddam honorarium,' 2 L e. the trans
action was looked upon as outside the field of legal relations. In all such cases, 
therefore, the conduct is jurally ineffective, or void. In the traditional 
phraseology of the parol evidence rule, then, it may always be shown that the 
transaction was zmderswod by the partiea not to have jural effect. 

(1) Ordinarily, the bearing of this principle is plain enough on the circum
stances. It has been judicially applied to household services rendered by a 
member of the family,3 and to a writing representing merely a family understand
ing." It is M course also applicable to the signature of an attesting witness.s 

When the document is to serve the purpose of a mere sham, this principle 
in strictness exonerates the makers; but a just policy would seem to con
cede this only when the pretence is a morally justifiable one (as, to calm a 
lunatic or to console a dying person),!1 and not when it is morally beyond 

§ 1406. 1 1811, Lord Stowell, in Dalrymple 
11. Dalrymple, 2 Hagg. Consist. 54, 105 (" It is 
BAid they [marriage engagements] must be 
serious; BO surely must all contracts; they 
must not be the sports of an idle hour, mere 
matters of pleasantry Bud badinage, never 
intended by the parties to have any serious 
effect ..•• (But] it is not to be presumed • a 
priori' that a man is sporting with such danger
ous playthings as marriag" engagements"). 

2 Commentaries, III, 28. 
I 1870, Bundy 11. Hyde, 50 N. H. 116, 122 

(" The relationship of debtor and creditor 
depends upon the simple question whether the 
parties understood that relationship to exist "). 

• 1872, Earle 1>. Rice, 111 M ass. 17 (husband 
and wife signed a document providing that her 
land should be BOld and the proceeds handed to 
trustees for her life and then for her children; 
her land having been BOld and the proceeds 
given to trustees, it was allowed to be shown, 
for the wife, that this document was made 
between husband and wife merely as a memo
mndum of moral obligation, not as a leglll 
transaction) • 

Ii 1921, Figari 11. Olcese, 184 CIIl. 775, 195 
Pac. 425 (defendant's signature to a note 
was placed under the maker's, preceded by the 
word "witDl'''8''; testimony to the oral un
derstanding that defendant signed as 

only, admitted); 1892, Tombler 11. Reitz, 134 
Ind. 9. 14,33 N. E. 789 (that a name indorsed 
on a note was signed as ",itneas only, allowed 
to be shown) ; 1898, Isham 1>. Cooper, 56 N. J. 
Eq. 398, 37 At!. 462, 39 Atl. 760 (parol evidence 
admitted to show that initials were signed to a 
paper, not as a party to the contract, but merely 
to attest an interlineation); 1844, Garrison 11. 
Owens, 1 Pinney Wis. 473 (that a na!De has 
been signed as attesting witneas, admitted). 

For the case of a trUrdll, see post, § 2438. 
• 1904, meming 1>. Morrison, 187 Mass. 120, 

72 N. E. 499 (the testator's declaration to the 
attesting witness, after the attestation, that 
"it was a fake, made for a purpose," admitted, 
and the d()(,ument held void); 1896, Church 1>. 

Case, 110 Mich. 621, 68 N. W. 424 (a mortgage 
for 16,000 given by a BOn who had received the 
land in return for an to support the 
mother; a showing allowed that no considera
tion had been received for the mortgage, and 
that it was given as a mere form, to satisfy the 
jealous relatives, and to safeguard the interests 
of the grantor; the decreed Void) ; 
1900, McCartney 11. McCartney, 93 Tex. 359, 
M S. W, 311 (the plaintiff's wife was losing her 
mind, and importuned bim to execute deed to 
her, which he did .. to satisfy her mind"; he 
then retained it without recording. and later it 
was taken from his papers without his knowl-
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sanction.7 Sometimes the illustrations of this principle, that a transaction 
which is a sham is without the scope of legal /wts, are hard to distinguish 
from those cases where the transaction is in substance a legal one but the 
understanding is that it shall be merely nominal; here, in effect, one party 
agrees to hold the other party harmless, and this involvcs rather the rule 
about varying a document's terms.R 

In all these cases a common understanding for all parties is here assumed 
to exist; when the intent of one party is different from his outward act as 
understood by the other, the question becomes a different one, and invoh'cs 
the other part of the principle (]J03t, § 2-114). 

(2) Conduct, furthermore, will be denied jural effect when it falls within 
a class of facts prohibited by some policy of the law. The act is then com
monly said to be" illegal," or void on grounds of public policy" for example, 
trading with an enemy in war, selling public offices, engaging to render 
champertous services, stifling a public prosecution, ousting a court's juris
diction, wagering, ~straining trade, and scores of other transactions. Such 
acts are jural, but not lawfuJ.9 These prohibitions, howe\'er, concern the 
validity of particular kinds of acts, and not jural acts in general or uniformly, 
and therefore need be referred to here only to note their place in the theory of 
legal acts. 

§ 2407. (b) TCl'!118 must be Definite; Terms implied from Conduct; Docu-
• 

ment void for Uncert·afnty. It is clear that the terms of the act need not 
be in e."q>reSs words; the terms may be implied from C07lduct, as in the case 

edge and recorded; this was allowed to be of the plainti1J from attaching the property," 
shown to defeat it). held not sufficient to p(:lmit the Party "to 

7 Can. 1914, Kelly t>. Sayle. 15 D. L. R. 776, thus escape from his contract "); 1898. Grand 
Br. C. (a partnership agreement made to cover Isle t>. 'Kjnney. 70 Vt. 381. 41 Atl. 130 (that a 
a loan. held on the facts to be a mere form aud party was not to pay anything under a con-
not effective; Macdonald. C. J. A. diss.); tract signed to deceive the State engineer, 
U. S. 1911. Lavalleur to. Hahn. 152 la. 649. 132 excluded). 
N. W. 877 (contract intended to be a sham. in a These cases are collected poa/. § 2435, but 
fraud of a third person; facts shown; the the following will serve as an example: 1896. 
opinion is hazy on the theory. and uaes the Gum! t>. Giegling. 108 Mich. 295. 66 N. W. 48 
telm .. fraud" too loosely; the parol evidence (that the defendant W. indorsed a uote given 
rules concededly stifle the revelation of a great to the plainti1J for a debt of the defendant G .• 
deal of fraud; there is no general principle that on the plaintiff's representation that it was a 
frauu may be shown ; rather the contrary) ; 1904. mere matter of form. to iuduce G. to pay. and 
Humphrey t>. Timken C. Co., Kan. • 75 that no claim should be made upon the defend-
Pac. 528 (order of purchase signed by H.; H. ant W.; treated as invohing the principle of 
allowed to show an understanding that he was § 2443. poa/. aud not allowed to exonerate the 
nominal purchaser only. B. being the real defendant). 
purchaser but iusolvent. and the seller being I Of the facts constituting the real 
desirous to evade proceedings by B.'s credi- trauBaction. and makiug it .... oid for illegality. 
tors; this is apparently. unsound); 1900, may here always be shown: 1922. Morey II. 
Southern St. R. Adv. Co t>. Mfg. Co .• 91 Md. Paladini, 187 Cal. 727. 203 Pac. 760; 1908, 
61.46 Atl . .'i13 (iustmment of advertisiug con- Clemens II. Crane. 234 Ill. 215. 84 N. E. 884 
tract. allowed to be shown to have been signed (the rule docs not prevent proof of wrury in a 
merely for exhibition to other advertisers to loan); 1903, Wheeler t>. Metrop. Stock Ex
induce them to pa~' the stated rates; this chauge.72 N. H. 315. 56Atl.754 (wagp.ringcon

unsound); 1856. Conuer II. Carpenter. tract) ; 1919. U. S. II. Constantino Tan Quingco 
28 Vt. 237. 240 (written contract of sale and Chua. 39 P. I. 552 (usury); 1921. Williston. 
hire of horses; that it was "understoodtobea Contracts. III, § 1753; and cited poa/. 
sham. and to be only to keep off the creditors t 2414. D. 2. 
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of the commoner contracts of service. Usage may thus by implication furnish 
the term~, subject to the limitations of another principle (post, § 2440). 

When express words are employed, they must be in themselves definitely 
intelligible, so that the act may be capable of enforcement (ante, § 2404, 
par. 1, b). It is common learning that a deed or a will is often held void JOT 
uncertainty. Lord Bacon, giving his classical instance of a grant to II J. D. et 
J. S. et heredibus," calls this a "patent ambiguity ..• by matter within the 
deed," such as "shall make the deed void for uncertainty." So, too, Mr. 
Elphinstone's example, "I give my dog Ranger to my nephew John or 
Thomas," 1 illustrates the same kind of uncertainty. A blank, an illegible 
word, an unknown language, -' these various instances show how an act 
which is impossible to comprehend and therefore to enforce cailnot be deemed 
a jural act. This doctrine is more particularly involved. in distinguishing it 
from the interpretation of "latent ambiguitieu" (post, § 2472); it is enough 
here to notice its correct place in the theory of jural acts.:! 

So far, then, as concerns the precise terms of an act, they will be if 
intelligible whatever the actor has made them. There are no other re
quirements. When, however, the terms as expressed do not correspond to 
the terms as intended, we are brought to the other question, that of 
Intention (post, § 2415). 

§ 2408. (c) Act must be ; (1) Delivery, as applied to Deeds; Condi-
tions Precedent; Escrows. A jural act does not come into existence as such 
until its utterance is final and complete (ante, § 2404, par. 1, C).l All trans
actions require an appreciable lapse of time for their fulfilment; most impor
tant transactions in writing are consummated only after successive inchoate 
acts of preparation, drafting, and revision. Moreover, the written terms may 
be prepared with a precision which leaves nothing to alter (as it turns out), 
and still may be for a while retained for reflection or submitted for sugges
tion, without as yet any final adoption. Until some finality of utterance 

; takes place, there is no jural act. Whenever, therefore, certain conduct 
or writing is put forward against a party as his purporting act, no principle 
prevents him from showing that there never was a consummation oJ the act.2 

§ lIj07. 1 Juridical Soc. Papers. III. 266. voidable. and falling uader the principle of 
, Mr. Justice Holm~' olassification (Com- § 2423. po51. 

mon Law. 310) of certain contracts under this § 2408. 1 For a Gel'man statement of the 
head seems doubtful: "suppose that A. agreed theory. see Schultze. Urkundenbeweis (cited 
to buy and B. to sell' these barrels of mackerel. • p031. § 2426). pp. 70. 88. 104. 
and that the barrels turn out to contain salt: 2 1866. Wilde. P. J., in Guardhouse v. Blaek-
••• the promise is mellIlingless: ..• two or burn. L. R. 1 P. & D. 109 (" The truth is that 
its essential terms arc repugnant. and their the rul~'8 excluding parol evidence have no 
union is insensible." On the contrary. the place in any inquiry in which the Court has not 
words are in themselves certain in meaning: it; got before it some ascertained paper binding 
is only in their application to uternal objects and of full effeet "): 1905. Grilley". Atkins. 78 
that they become impossible. and the questioD Conn. 380. 62 At!. 337: 1871. Dixon. C. J .• in 
is not as to a mistake or uncertainty in the Walker 11. Ebert. 29 Wis. 194. 197 (" It muet 
terms of the contract. but os to the materiality always be competent for the party proposed to 
of an assumption of fact exterior to the con- be charged upon any written instrument to show 
tract. i. e. a condition rendering it void or that it is not his instMlment or obligation "). 
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But where shall the line be drawn? ' 
(1) The earlier law (ante, § 2405) drew the line formally for deed:! i. e. 

sealed instruments.. at the stage technically known as "delivery." The 
mark of finality was the delivery of the deed.3 But it is clear that there can be 
no fixed and invariable mark of finality; or, in the older phraseology, what 
amounts to a delivery depends upon the circumstances of the case. No 
specific manual act is decisive. 

On the one hand, it is well accepted that the handing of the deed to a third 
person is not necessaril~' final; the document ma~' still be withdrawn, or 
(less correctly) "revoked." 4 On the other hand, the maker's retention of the 

I In the Codes founded on Field's Draft schke, 253 Ill. 260, 97 N. E. 641 (deed); 1915, 
N. Y. Civil Code, this doctrine has been thus Kunkal r. Johnson, 268 Ill. 442,109 N. E. 279; 

, enshrined (Field, § 465): .. A grant takes effcct, 1918, O'Bricn v. O'Bricn, 285 Ill. 570,121 N. E. 
so as to vest the interest intcnded to be tmns- 243; 1919, Hudson r. Hudson, 187 Ill. 286, 122 
fcrrcd, only upon its dclivcry by the grantor"; N. E. 497 (escrow not revocable); 1922, Phen-
Cal. Civ. C. 1872, § 1054; },font. Rev. C. 1921, neKer 11. Kcndrick, 301 Ill. 163, 133 N. E. 736 
§ 6843; N. D. Compo L. 1913. § 5495 i S.Dak. (dccd handed to bankcr, for delivery on dcath) ; 
Rc\·. Code 1919. § 529. 1922. Johnson v. Fleming, 301 Ill. 139, 133 N. E. 

'Compare the (ollowing cases. 667 (deed handed to conveyancer, (or deliv-
Alabama: 1912. Culver v. Carrol, 175Aln.40!), ery on death); 1922. Weir 11. Hann. 301 Ill. 422, 
57 So. 767; 1917, Burgess V. Fowler. 200 Ala. 134 N. E. 52 (deed handed to a depositary for 
196, 75 So. 954; delivery on death); 1922, Selby v. Smith. 301 
Arizona: 1921. Pass II. Stephens, 22 Ariz. 461, Ill. 554. 134 N. E. 109; for a scholarly treat-
198 Pac. 712 (deed handed by the grantee to ment of the Illinois cases, see Mr. Albert S. 
the scrivener to keep) ; Long's article ... Delivery of Deeds in Illinois" 
California: Civ. Code 1872. § 1059 (a deed is (Illinois Law Rev. VIII. 159) and notes in later 
"constructively delivered •••• 2, when it is volumes of that Re\'iew; 
delivered to a stranger for the benefit o( a Indiana: 1904, Emmons v. Harding, 162 Ind. 
grantee and his assent is shown or may be pre- 154. 70 N. E. 142 (elements of delivcry con-
sumed "); 1915, Williams V. Kidd, 170 Cal. sidered) ; 
631, 151 Pac. 1; 1916, Holland ~. McCarthy. Iowa: 1906, Foreman v. Archer. 130 Ia. 49, 
173 Cal. 597. 160 Pac. 1069; 1916, Smith v. 100 N. W. 372; 1919, McKenney v. Ketchum, 
Smith, 173 Cal. 725, 161 Pac. 495; 1917, Bur- 188 Ia. 1081, 175 N. W. 325 (deed found in 
kett~. Doty. 176 Cal. 89, 167 Pac. 518 (apply- bank after death); 1922. Mather v. Sewell, -
ing Civ. C. § 1656. etc.); 1921. McCully II. Ia. , 186 N. W. 636; 
McArthur. 187 Cal. 194.201 Pac. 323 i 1922, Kanslll/: 1907. Young D. McWilliams, 85 Kan. 
McCarthy ~. Security T. &: S. Bank. Cal. 243, 89 Pac. 12; 
-,204 Pac. 818; Kentucky: 1917. Kirb;p. Hulette. 174 Ky. 257, 
Connecticut: 1847. Merrills II. Swift. 18 Conn. 192 S. W. 63; . 
257; Maine: 1907, Wilkins v. Somerville. - Me. -" 
Florida: 1920. Pratt 11. Carns. 80 Fla. 243. 85 66 At!. 893; 
So. 681 (deed by father to daughter. deposited Maryland: 1909. Hearn v. Purnell, 110 Md. 
with bank officer) ; 458, 72 Atl. 906; 
Idaho: 1909. Flynn v. Flynn, 17 Ida. 147, 104 Ma38achmelt8: 1813. Maynard I!. Maynard, 
Pac. 1030 (good opinion by Sullivan. C. J.); 10 MMS. 456; 1921. Murphy v. Hanright, -
Illinois: 1905. Spacy v. Ritter. 214 Ill. 266. 73 Mass. ' ,130 N. E. 204 (" A deed may remain 
N. E. 447; 1904. Van der An 1>. Van Dronen. undelivered. although it has bccn recorded ") ; 
208 Ill. 108. 70 N. E. 33 (a deed held on the Michigan: 1904, Roup II. Roup. 136 Mich. 385, 
(acts not delivp.red); 1905, Coleman V. Cole- 99 N. W. 389; 1912, Luscombe v. Peterson, 173 
man. 216 Ill. 261, 74 N. E. 701 (delivery to a Mich. 165, 138 N. W. 1057; 1915, Shumway v. 
third person for the grantor's children; "the Mason. 189 Mich. 623, 155 N. W. 521; 1910, 
test is the intent with which the act or acts Peterson v. Bisbee. 191 Mich. 439, 158 N. W. 
relied on as the equivalent or Sllbstitute (or 134; 1917. Pollack V. McCarthy, 198 Mich. 66. 
actual delivuy were dono"); 1906, Blake II. 164 N. W. 391; 
Ogden. 223 Ill. 204. 79 N. E. 68; 1906. Phelps Minnuota: 1919, Keasler ~. Von Bank. 144 
II. Pratt. 225 Ill. 85, 80 N. E. 69; 1909. Callcr- Minn. 220. 174 N. W. 839; . 
aud v. Piot. 241 Ill. 120. 89 N. E. 266 (deed MiII.ouri: 1905, Rausch V. Michel, 192 Mo. 
deposited with a notary and left there until the 293,91 S. W. 99; 1920, Peterman v. Crowley, 
grantor's death); 1911. De Graff II. Manz. 251 Mo.. 226 S. W. 941 (dccd left with a 
Ill. 531, 96 N. E. 516 i 1912. Weigand II, Rut- bank; to be delivered at grantor's death); 
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document does not necessarily negative the act's finality; this, too, may be 
deemed unquestionable law since Mr. Justice Blackburn's masterlyexposition.5 

1921, Meredi~h ~. Meredith, 287 Mo. 250, 229 lease ~~ signed and sealed and nombally 
S. W. 179 (deed delivered to a bank); delivered should be hpt by the lessor ~::. thO! 
Montana: Rev. C. 1921, § 6848 (like Cal. Civ. payment of a certain sum of money. was held 
C. § 1059) ; to have prevented the operation of the docu
NewHampahire: 1857. Cook~. Brown, 34 N. H. m~nt); 1'366, Xenos 1). Wickham, 2 H.L.C.296 
460; (insurance policy, signcd by the defendant-
New Jersey: 1901, Fred ~. Fred, N. J. Eq. insurer, but left in his custody according to 
- , 50 At!. 176; 1908, Rowley v. Bowyer, 75 trade usage; held that it W!\8 not "essential 
N. J. Eq. SO, 71 Atl. 398; 1909, Gould v. Hur- that the deed should begiv~9 outofthe defend
ley, 75 N. J. Eq. 512, 73 Atl. 129 (deed to E.. ant's possession in order to its perfect delivery 
handed by the grsnt.or to hl!r father, etc.); lid an operative instrument"; Blackburn, J.: 
North Carolina: 1913, Buchanan ~. Clark, 164 "No particular technical form of words or acts 
N. C. 56, 80 S.l!;. 424; 1916, Lynch v. Johnson. is necessary to render an instrument the derd 
171 N. C. 611. 89 S. E. 51; of the party sealing it; the mere affixing thfl 
North Dakota: Compo L. 1913. § § 5500. 5892; seal does net render it a deed; but as soon as 
Oklahoma: 1904, POWP.fS v. Rude, 14 Okl. 331. there are acts c.r words ~fficient to show that 
79 Pac. 89 (escrow) ; it is intended by the party to be executed as 
Penmllivania: 1849, Blight ~. Schenck, 10 Pa. his deed presently binding on him, it is suffi-
285; cient"; L. C. Chelmsford: "The question is 
South Carolina: 1922, Patterson V. Causey. onll more of fact than of law"). 
S. C. ,Ill S. E. 725; CANADA: 1899, Zwicker v. Zwicker, 31 N. Sc. 
Texas: 1917, Taylor V. Sanford, 108 Tex. 340, 333, 29 Can. Sup. 527, 5,:2 (following Lord 
193 S. W. 661; Blackburn, in Xenos V. WiCKham). 
Vermont: 1909. Morgan v. Morgan, 82 Vt. 243. UNITED STATES: Fed. 1865, Younge v. 
73 At!. 24 (deed handed by grantor to town Guilbeau, 3 Wall. 636; Gal. Civ. C. 1872. 
clerlr, with instructions to file but not to record 1059 ("Though a grant be not actually 
now; the clerk afterwatds recorded on instruc- delivered into the possession of the grantee, it 
tions from the grantee and handed it to the is yet to be deemed constructively delivered, 
grantee; he1.d, no delivery) ; . . . I, when the instrument is by the agree
Virginia: 1913. Leftwich~. Early, 115 Va. 323, ment of the pal ties at the time of execl!.tion 
79 S. E. 384 (deed of life estate, retained in understood to be delivered hnd under such 
grantor's possession); 1920, Mumpower~. circumstance/! that the grantee is entitled to 
State. 128 "a. 1. 104 S. E. 706; imme<iiate delivery"): 1911, Hammond Il. 

Waaninulon: 1910, Jackson V. Lamar, 58 Wash. McCullough, 159 Cal. G39, 115 Pac. 216; Colo. 
383. 108 Pac. 946; 1916, Showalter 11. Spangle. 1912, Walker 11. Grcen. 23 Colo. App. 1~, 128 
93 Wash. 326, 160 Pac. 1042; 1917. McLain Pac. 855; Conn. 1921, McDermott 11. McDer-
11. Healy. 98 Wash. 489, 168 Pac. 1 (explaining mott, Conn. ,115 Ati. 638 (deed taken 
prior cases); 1922, Miller 1). Smith, Wash. (rom husband's desk by wife); Ga. 1921, 
-, 205 Pac. 386 (escrow to a bank) ; WiI1ingham~l1. Smith, 151 Ga. 102, lOG S. E. 11'i 
Wucomin: 19M, Kittoe ~. Willey. 121 Wis. (deed to an imbecile. retained by the maker 
548. 99 N. W. 337; 1919, Chaudoir 11. Witt, and found among lis papers after his death, 
170 Wis. 556. 170 N. W. 932. 174 N. W. 925. held not delivered); Ida. 1908, Bl>wers 11. 

The following important essays should also Cottrell, 15 Ida. 221, 96 Pac. 936 (en especially 
be consulted: Professor H. W. Ballantine. interesting case); IU. 1908, White 1). Willard. 
"Delivery in Escrow and the Parol Evidence 232 Ill. 464, 83 N. E. 954 (voluntary con
Rule" (1920; Yale Law J., XXIX, 826); veyance); Kan. 1909. Good V. Williams, 81 
Plofessor Oliver S. Rundell, .. Delivery and Kan. 388, 105 Pac. 433 (deed returned to 
Acceptance of Deeds in Wisconsin" (1921; gtantor to be recorded in the locus of the land) ; 
WiscoDsin Law Rev., I, 65). KII. 1906, Interstate Inv. Co. 11. Bailey, Ky. 

I ENGLAND: 1826, Doe 11. Knight, 5 B. & C. • 93 S. W. 578; 1908, O'Neal 1). Sovereign 
671(thequestion"whetherwhenadcedisduly Woodmen, 130 Ky. 68,113 S. W. 52; Mass. 
signed and sealed and formally delivercd with 1907, Blackwell 1). Blackwell, 196 Mass. 186. 
apt words of delivery, but is retnined by the 81 N. E. 910; Minn. 1861, Stevens 11. Hatch. 
party executing it, that retention will obstruct 6 Minn. 64 (19); 1904, Chastek 1). Souba, 93 
th'l operation of the deed," was answered in the Minn. 418, 101 N. W. 618: Mont. Rev. C. 1921. 
negative); 1856. Glldgen 11. Besset, 6 E. & B. , 6848 (like Cal. Civ. C. § 1059); Nelrr. 191)9. 

. 986 (action for rent; whether 'indebitatus Russell". Close's Est., 83 Nebr. 232, 119N. W. 
assumpsit' or covenant was the proper action 515 (contract (or services as nurse); 1909, 
depended on whether a written and sealed McGuire 1). Clark, 85 Nebr. 102, 122 N. W. 675; 
lease in the plaintiff's possession was in forre; N. J. 1921, Rommel11). Happe, N. J. Eq. , 
the understanding between the psrti'.l9 that the 115 AU. 906 (deed to ",ife and daughter, found 
tenant Mould go into possession but that the in grantor's box after death); N. Y. 1869. 
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Again, that specific variety of delivery to a third perscm which consists in 
naming a condition precedent to be performed, and makin~ the act final 
except for the harpening of the condition the usual meaning of "escrow" 
(antP., § ~W5) , has long been recognized as leaving the a(..:' incomplete; 6 

though. here it may well be that the document ('annot be withdrawn, since 
nothing but the condition remains to complete the act.7 A conditionul de
Hvery in escrow to the grantee, howevei', has come down to us traditionally as 
!1 complete act, the condition being deemed ,'ain.8 But this is an arbitrary 
distinction; no reason and no policy justifies it. In ."England, the older rule, 
as handed down in Coke's treatises, has for more thaI:' two generations been 
repudiated.9 In the United States, it has been generally trenched upon so 

Fisher 1'. Hall, 41 N. Y. 416; N. D. Compo L. Craddock 1>. BllornelJ, 142 N. C. 89, 54 S. E. 
1913, § § 5500, 5892; S. D. Rev. Code l!1l9. 1003 (good opinion by Walker, J.); 1910, 
§ 529; 1905, Wheaton 1>. Liverpool &: L, &: G. O'Brien 1>. O'Brien, 19 N.D. 713, 125N.W.307; 
Ins. Co., 20 S. D. 62, 104 N. W. 850 (insurant''! Jackson I). Jackson, 67 Or. 44, 135 Pac. 201. 
policy); Tex. 1!l12, Henry V. Phillips, 105 Tex. As to the time of an UCT'IW'8 taking eiled b 1 

459, 151 S. W. 533; Va. 1920, Mumpower v. relation, the following opinions: Conn. 
Castle, 128 Va. I, 104 S. E. 706 (deed acknowl- 1809, Belden V. Carter, 4 Day 66, 1905, Grilley 
edged for record); Wa3h. 1908, Kershner t'. II. Atkins, 78 CODD. 380, 62 Atl. 337; Mas •• 
Henderson, 48 Wash. 228, 93 Pac. :123 (deed 1841, Foster V. Mansfield, 3 Mete. 412; Mich. 
I1nd will). 1907, McIntyre 1>. McIntyre, 147 Mich. 365, 

Distinguish the much-mooted but wholly 110 N. W. 960; Mo. 1921, Petel'man I). Peter-
separate question whether the grantee's assent man, Mo. ,228 S. W. 1062 (deed left with 
is necusaTl/ for the passing of title: 1866, banker and then withdrawn by act of both 
Xenos I). Wickl.am, supra; 1847, Merrills 1>. parties); N. Car. 1848, Hall 1>. Harris, 5 Ired. 
Swift, 18 Conn. 257; 1908, Matheson I). Mathe- Eq. 303; S. D. Rev. Code 191~', t 527; Wia. 
son, 139 In. 511,117 N. W. 755; 1913, Houlton 1860, Welch~. Sackett, 12 Wis. 243. 
11. Houlton, 119 Me. 180, 86 At!. 514; 1880, 8 Ante, § 2405. '.rhis rule, in the Codes 
Jones 11. Swayze, 42 ~. J. L. 279; 1860, Welch founded on Field's Civil Code, is embodied in 
V. Sackett, 12 Wis. 243. the following language: "A grant cannot be 

Whether delivery is necessary for the gift, delivered to the grant!.'!! ("onditionally; deliv
plcdoe, or sale of a chattel is a question, not of ery to him or to his agent as such is necessarily 
legal acts in general, but of the requisites of n absolute"; Field's Draft N. Y. Civil Code, 
specific kind of act: 1913, In re Van Alstyne, § 466; Cal. Civ. C. 1872, § 1056; Mont. Rev. 
:.!07 N. Y. 298,100 N. E. 802 (gift of person- C.1921, §l0517; N.D.Comp.L.1913, §§5497, 
ulty; requisites of delivery discussed). 5892; S. D. Rev. C. 1919, t 526. 

See also Professor H. A. Bigelow's valuable This technical rule does not apply except 
article, "Conditional Deliveries of Deeds of where the deed's -ielivery is mMe dependent 
Land" (Harvard Law Rev., XXVI, 565). on a specific condition; the mere manual hand-

s 1921, Pickens I). Merriam, 9th C. C. A., ing of a finished writing to the gIantee docs not 
274 Fed. I, 15 (grantor's honding of deed to of itself invoke this rule: 1898, Curry I). Col
~. to be delivered on death); 1921, Joncs to. bum, 99 Wia. 319, 74 N. W. 778 (that a deed 
First National Bank, 206 Ala. 203, 89 So. 437 was handed to the grantee to take to his attor
(escrow of land contract to a bank); Cal. Civ. ney for inspeetion, allowed to be shown). 
C. 1872, § 1057; Mont. Rev. C. 1921, § 6846; D England: 1821, Johnson 1>. Baker, 4 B. &: 
N. D. Compo L. 1913, U 5498, 5892; 1911, Ald. 440 (delivery of a deed of covenant by a 
Horton 11. Stone, 32 R. I. 499, 80 Atl. 1 (re- debtor to a creditor, on condition of obtaining 
plevin bOl:d, delivered by one of the sureties to other creditors' signatures, held invalid); 1829, 
the other ~ith the condition that. the principal Hudson I). Revett, 5 Bing. 368 (deeds of lease 
sign before delivery to the obligee, but the and releMP. and of trust for the benefit of cred
document was delivered in breach of that con- itors, signed, sealed, and delivered by the 
dition; the document held nnt binding). debtor in prison to the creditors' agent. with a 

1 Cases citedaupra,note4, and thefollowing: blank for the amouni of a certain claim, which 
1920, Ullendorff 11. Graham, 80 Fla. 845, 87 So. WII8 afterwards filled in, according to the under-
50; 1913, "Thurston 11. Tubbs, 257 Ill. 465, 100 standing, by the creditors' agent; Best. C. J. : 
N. E. 947; 1008, Matheson 1'. Matheson, 139' "This position about d2livery as an escrow is 
la, 511, 117 N. W. 755; 1907, Nolan 11. Otney. merely a technical subtiety; ... I deeide the 
75 Kan. 311. 89 Pac. 690 (an interesting case, ease or> this, that either it WII8 no deed at all 
and 11 careful opinion by Mason, J.); 1906, until the sums were written in, and that then 
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§ 240::. PAROL EVIDENCE RULE [CHAP. LXXXVI 

far as to rp.cognize an e.scrow to a co-obligor as incomplete.lo In other re
spects, it is maintaiued by the ~uthority of the earliet' codes and thef'lder 
decisions in most jurisdictions.ll But it is being gradually cut away, some
times by subtly the definition of a dc:livery; 12 and the solid 
establishment of the contrary rule (poat, § 2410) for contracts and writings 

the jury were warranted in prcsuming a deliv- 663. 54 3. E. 679 (deed delivered by the agent 
ery to make it a deed; or. if it were a deed. it contrary to condition); IUin0i3: 1888. Price 
was delivered only to have operation from the v. Hudaon. 125 Ill. 'Z84. 287. 17 N. E. 817 
time taat those sums were written in wtich (Shope. J.: .. It is not competent to control the 
were to give it all its effect ") ; 1843. Bowker II. effect of a deed by parol evidence when it has 
Burdckin. 11 M. & W. 128. 146 (conveyance in O.lce taken effect by delivery; but it is always 
fraud of creditors. by one partner to take effect competent to show that the deed. although in 
upon the execution by the other two partners; the grantee's hands, has never in fact been de
Parke. B.: "I take it now to be settled, though lh'ered; unless the gIantor. or those claiming 
thc law was otherwise in andent times. as 8P- under him. are estopped in some way from 
pears by Sheppard's Touciultone. that in order asserting the nc.n-delivery of the deed "); 1896. 
to constitute the delivery of a writing as an Stanley II. White. 160 Ill. 605. 43 N. E. 729 
escrow. it is not necessary it should be done by (a deed manually placed with the grantee. on 
express wor~s. but you are to look at all the condition that it should not take effect until 
fpcts attending the execution "); 1856. Gudgen all the heirs of M. S. signed it. would be inef
v. Besset. BUpra. note 5; 1866. Xenos II. Wick- fective until the condition was fulfilled; but 
ham. BUpra. note 5; 1875. Watkins II. Nash. L. whllre the mutually unde18tood intention weB 
R. 20 Eq. 262. to give title immediately on delivery. subject to 

Carnuia: 1882. Confederation r .. Ass'o v. the rondition uubsequent that the other heirs 
O·Donnen. 10 Can. Sup. 92 {policy fOlwarded shOUld sign. the non-performance of tae condi
t!! the agent on conditions. and handed by him tion cannot be set up to defest the absolute 
to the applicant to read. without countersign- terms of the deed; 1906. Elliott II. Murray. 225 
ing or exacting the conditions; held not valid Ill. 107. 80 N. E. 77 (good example; prior 
on the facts; two judges diss.). cases collecteci); 1906. Oswald ~. Caldwell. 225 

10 1808. Pawling 11. U. S .• 4 Cr. 219. 222 (a Ill. 224. 81) N. E. 131; 1907. Van NOl'man II. 
bond delivered a.~ an escrow by a surety to the Young. 228 ro. 425. 81 N. E. 1060 (that a 
obligor. conditioned on t.he signatures of others, chattel mortgl'ge Wile delivered OD condition 
is not valid if the condition is IInperformed). that it was .. not to be enforced" unless the 

u 1911, Dennison 11. Barney. 49 Colo. 442, mortgagor dilsired to bon ow money at the 
113 Pac. 519; 1905. Bieber 1'. Gans. 24 D. C. mortgagee's bank. rllow"d to be shown); 1908. 
App. 517 {bond; distinguishing Burke 11. Dul- Ward 11. CO'lklin. 232 In. 553. 83 N. E. 1058 
aney. U. S .• pod, 12409. and cor;oning the rule (delivery of deed on alleg~d oral conditions) • 
to sealed instruments); 1005. Whitncy II. 1908. Benner v. Bailey. 234 111. 79. 84 N. E. 
Dewey. 10 Ida. 633. 80 Pac. 1117 {the opinion 638; 1908. Potier II. Barringer. 236 III. 224. 8G 
calls it a "wen-settled principle of lsw." and N. E. 233 ("a deed Mnnot be delivered to the 
cites the ..arly English authorities. ignoring the grantee in escrow"); 1920. Mitchell r. Clem. 
later ones); 1920. City National Bank 11. An- 295 m. 150. 128 N. E.815 ('.loctrine of Price 11. 
derson. 189 Ky. 487, 225 S. W. a61 ("Courts Hudson re-affirmed; but the dissenting opinion 
uniformly hold that a delivery to the grantee seems not to appreciate the significance of thc 
is an absolute delivery"; thus might have prior rlllings); 1921. Troup 11. Hunter. 300 IIi. 
spokr-n a juristic Rip Van Winkle); 1918. Reed 110,133 N. E. 56 handed to trustee shortly 
11. Reed. 117 Me. 281. 104 Atl. 227 (careful beforc death) ; : 1916. Coombs II. Fes-
orinion by Cornish. C. J.); 1908. Wipfler 1'. senden. 114 Me. 347, 96Atl. 242; 1917. Coombs 
'It''ipBer. 153 Mich. 18. 116 N. W. 544 (where v. Fessenden. 116 Me. 304. 101 Alt. 465 (deed 
the inequity of the rule is illustrated) ; 1908. by son to mother); South Dakota: 1911. 
Hamlin~. Hamlin. 192 N. Y. 164.84 N. E. 805; Koester 11. Northwestern P. H. Co .• 24 S. D. 
1905, Richmond II. Caruthers. 103 Va. 774. 50 546. 124 N. W. 740 {construing Ch'. Code. 
S. E. 265 (maintaining the old-fashioned dis- § 924. and Cal. Civ. Cede. § 1056. which de
tinction between sealed and unsealed instru- clare that "a grant cannot be delivered to the 
menta); 1909. Dorr 1'. Midelburg. 65 W. Va. grantee conditionally"). 
778. 65 S. E. 97. or course. a condition Ittibuquent is not 

11 Arkamas: Graham 11. Remmel. 76 Ark. effective: P08t. If 2410. 2435. 
140. 88 S. W. 899 (explaining the escrow rule as The effflctiveness of an UCTOID against one 
involving e. condition subsequent only); Cali- it/norant 01 the condition the question of 
10mUl: 1919. Stone v. Daily. 181 Cal. 571. 185 Intention (poat. § 2420). 
Pac. 665 (delivery by wife to husband); For the case of a b14nk. to be filled later. 
Georgia: 1905. Anderson II. Goodwin. 125 Ga. po8t. § 2410. 
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, 

in general (i. e. other than sealed in!t~uments bonds and land-deeds) will 
ultimately efface this last tradition of formalism.13 

Even the grantor's conduct in surrendering the document to an official for 
regi8tration or recording does not of itself and invariably complete the act, 
though it is of course a strong circumstance of presumption.u 

There is, therefore, no invariable mark of finality for a deed, whether it 
be the act of writing, or of sealing, or of manually delivering, or of publicly 
l'ecording. Subject to certain usual presumptions of conduct, the circum
stances of each case must controJ.1& 

§ 2409. Same: (2) DeUv817, as appUed to Negotiable Inatnullents. The 
English custom of merchants, in respect to the rules for written instruments, 
represented the advanced ideas of Mediterranean, Flemish, and Hanseatic 
mercantile law. As early as the 1200s and 1300s, when the common'law of 
the King's courts was still dealing with the raw material of the more primi
tive Germanic system of a feudal, pastoral, and agricultural life, the mercantile 
notions were already in a more modern stage, and furnished some of the 
lessons for the progress of the former.1 Thus it happened that no formal 
rule about delivery or escrow-delivery found a place in the law of Negotiable 
Instruments, when that law came into the ordinary courts for recognition. 

11 1909. approved by Russell. J .• in Heit- 645. 61 At!. 434; 1907. Sappungfield p. King. 
mann II. Commercial Bank. 6 Ga. App. 584. 49 Or. 102. 89 Pac. 142. 
M S. E. 590; 1920. Whitaker p. JAne. 128 Va. Whether an instrument is a deed or a u-ill 
~17.104 S.E. 252 (contract under seal; elaborate depends upon the intent of the maker as to the 
opinion by Burks. J .• approving the above doc- time 0/ it.! operation; whether this intent gocs 
trine: "the common-law rule has been trenched to the existence of thc instrument and thererore 
upon in many :respects. is not adapted to depends on conduct or the maker exterior to the 
present day methods ••.• and is wholly un- instrument. or whether it is a part of the terms 
neC<'88ary for tL<l protection of tho rights or of the grant and must therefore be determined 
litigants "). by the contents or the instrument. is an 

I. Compare the following opinions. and the intereating question. which acquires practical 
rule of presumption (post. § 2520) ; BOme or tho importance not only from the special rules for 
cases cited supra. note 4. also deal with this formal execution or wills. but al80 from inheri
point: 1908. Kirby P. Kirby. 236 Ill. 255. 86 tance-tax rules applicable to gifts "made in 
N. E. 259 (deed recorded without g1l1ntee's contemplation of death"; Fed. 1921. Shwab II. 
knowledge): 1904. Erler v. Erler. 124 la. 726. Doyle. 6th tJ. C. A .• 269 Fed. 321 (collecting 
100 N. W. 858 (recording of a deed in the namc the cases); Conn. Gen. St. 1918. § 1270; Ga. 
of 1/, son. instead of the father); 1862. DerrY Rev. C. 1910. § 3828; 1920. Cra"iord II. 

Bank II. Webster. 44 N. H. 264; 1854. Mitchell Thomas. 150 Ga. 435. 104 S. E.; Ida. Compo St. 
II. Ryan. 30h. St. 377; 1859. Smith 1>. South 1919. § 3371 (inheritance tax; deed "made in 
Ro)'alton Bank. 32 Vt. 341; 1906. Whiting II. contemplation of death ••. intended to take 
Hoglund, 127 Wis. 135. 106 N. W. 391. effect in possession or enjoyment arter such 

Ii Compare the following examples: 1906. death "); Moa8. 1912. Stratton II. Athol Sav-
Griswold P. Gruwold. 148 Ala. 239. 42 So. 554; ings Bank. 213 Mass. 46. 99 N. E. 454; S. D. 
1905. Cribbs P. Walker. 74 Ark. 104. 85 S. W. Rev. C. 1919. § 6870 (conveYAllce delivered out 
244; 1904. Wilenou 11. Handlon. 207 Ill. 104. of escrow. or recorded. after death of trans-
69 N. E. 892; 1907. Noble 11. Ficke!. 230 Ill. ferror. is presumed to be in contemplation of 
594. 82 N. E. 950 (useful opinions. illustrating death. for the purpose of inheritance taxation) : 
the arguments on both sides): 1908. Potter II. Va. 1846. Pollock 11. Glassell. 2 Gratt. 439. 455 
Barringer. 236 Ill. 224. 86 N. E. 233 (deed): (userul opinion by Baldwin.J .• collecting prece-
1910. Phillips II. Gannon. Ill. 98. 92 N. E. dents). SeeelllO"EJ:trinsieE\idencetoEstablish 
616 (deed to be defeasible on de3th in certain an Instrument as a Will" (Col. L. R .• XV. 258). 
circumstances); 1916. Tewksbury 11. Tewks- For the presumption 0/ delireril:luising from 
bury. 222 Mass. 595. 111 N. E. 394; 1906. \'arious circumstances. see pod. § 2520. 
Leonard II. Leon~rd. 145 Mich. 563. 108 N. W. § 2409. 1 The history is more flilly noticed 
985: 1905. Schlicher II. Keeler. 67 N. J. Eq. po.t. § 2426. 
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§ 2409 PAROL EVIDENCE RULE [CRAP. 

In particular, for the acts of making, drawing, or accepting, no one formal 
piece of conduct has been deemed invariably necessary or decisive.2 So 
also, for the act of indorsement, a manual transfer may, on the one hand, be 
decisive even without writing,3 while, on the other hand, it may not be in it
self decisive, even when coupled with the writing.4 Furthermore, a manual 
handing to a third person on a condition precedent may leave the instrument 
incomplete; Ii and the doctrine that an eacrQW to the grantee is binding, in 
spite of the condition (ante, § 2408), never found any orthodox place in 
this part of the law,6 though in some jurisdictions the analogy of deeds has 

t 1822, Bayley, B., in Cox II. Troy, I) B. '" 
Ald. 474 (with reCerence to the completion oC an 
acceptance, "I have no difficulty in saying, Crom 
principles oC common sense, that it is not the 
mere act oC writing on the bill, but the com
munication or what is 80 written, that binds 
the acceptor": holding void a bill on which the 
drawee's signature had been placed and then 
erased by him before return to the payee's 
agent): cases cited in Ames' Cases on Bills 
and Notes, I, 135, note. 157-166, 207 ff.: 
UniConn Negotiable Instruments Act, § 14: 
1916, Snelling State Bank 1). Clasen, 132 Minn. 
404, 157 N. W. 643. 

I 1861, Harrop 11. Fisher, 10 C. B. r/. 1'1. 196 
(" If by mistake, accident, or Craud, a bill has 
been omitted to be indorsed upon a transfer, 
when it was intended tbat it should be. the 
party may be compelled by a court of equity to 
make the "). 

4 1&'36, Brind II. Hampshire, 1 M. &: W. 365 
(indorsement is effected, "either by the actual 
delivery • . • or by some binding engage
ment "); 1841, Marstnn 11. Allen, 8 M. &: W. 
494 (indorsement Collowed by a placing in the 
cllstody of the indorser's agent, not sufficient). 

, 1912, Young p. Hayes, 212 Mass. 525, 99 
N. E. 327 (promissory note indorsed and handed 
over on condition that it should not be binding 
until the signatures of G. and P. were secured, 
held not binding between the parties): 1875, 
Chipman 11. Tucker, 38 Wis. 43 (that a note was 
delivered to a third person with an agreement 
not to deliver to the payee unless a certain vote 
oC mortgagors took place, and that the custo
dian delivered it without such a vote, allowed 
to invalidate the note). 

• ENGLAND: 1840, Adams II. Jones, 12 A. & 
E. 455 (bill accepted by the defendant for F. as 
payee and indo:sed in blank and delivered hy 
F. to the plaintiff as agent for R. only; defend
ant's plea denying title in the plaintiff. held 
good): 1848, Bell p. Ingestre, 12 Q. B. 317 
(indorsement of bills ~nt by mail to plaintiff, 
on the express condition that certain other bills 
should be returned by post, but they were not: 
.. they were delivered to them as "",ere trus
tees": "on a plea traversing the indorsement 
or a bill, its delivery with intent to transfer an 
interest is put in issue 

UNI1?D STATES: Acta: Uniform 

Negotiable Instruments Act, § 16; Federal: 
1894, Burktl II. Dulaney, 153 U. S. 228, 234. 14 
Sup. 816 (admitting proof of an agreement that 
a note was leCt in the payee's hands "to become 
an absolute obligation of the maker in the event 
of his electing. IIpon examination or investiga
tion, to take the stipulated interest in the prop
erty in question "): Arizona: 1914, Fidelity 
Title Guaranty Co. l!. Ruby, 16 Ariz. 74, 147 
Pac. 116 (a note given on condition that the 
sum should not be collectible until another 
interested party paid another sum to the maker: 
action on the note dismissed without prejudice) ; 
Arkansa.!: 1905. Graham r. Remmel, 76 Ark. 
140,88 S. W. 899 (note for an insurance policy; 
collecting prior cases); Colorado: 1914. Nor
man 1). McCarthy, 56 Colo. 290, 138 PIIC. 28 
(check given temporarily in lieu .,f bond): 
Connecticut: 1899, Burns &: S. L. Co. P. Doyle, 
7l Conn. 742, 43 At!. 483 (acceptance of a bill 
delivered with the condition that it should not 
operate until a cottage was completed and 
money became due, admitted) ; Gl!()rgia: 1908, 
Purcelll!. Armour Packing Co .• 4 Ga. App. 253, 
61 S. E. 138 (check: able opinion by Powell. 
J.); Indiana: 1909. Hunter 11. First National 
Bank, 172 Ind. 62. 87 N. E. 734 (renewal note 
was sent to H. to be signed as co-surety; H. 
signed it. lind pencilled" Get S. on this as well," 
and handed it to the payee's agent; S. refused 
to sign; held that this could be shown to deny 
H. 's liability): Indian Tm. 1899, Mehlin P. 
Mutual R. F. L. Ass'n, 2 Ind. Terr. 386, 51 S. W. 
1063 (handing of a note to payee's agent, to 
be delivered to payee on certain conditions only, 
a1IDwed): MCUl8achwelt8: 1893, Robertson l!. 

Rowell, 158 Mass. 94,32 N. E. 898 (agreement 
to I cave a note with payee as incomplete until 
indo~ment by a third person, admitted); 
Minnuola: 1904, Mendenhall 11. Ulrich, 94 
Minn. 100, 101 N. W. 1057 (note t.o be opera
tive only on subsequent acceptance of a policy) ; 
Ne1I1 York: 1911, Smith 1>. Dotterweich, 200 
N. Y.m, 93 N. E. 985 (note given lor insuranee 
policy, conditionally on the insurer obtaining 
a loan for the iDiJUred, admitted: good opinion 
by Werner, J.): 1922, Title Guarantee & Trust 
Co. 11. Pam, 232 N. Y. 441, 134 N. E. 525 
(promissory notes conditional on bills being 
adjusted): North Carolina: 1921, Acme Mfg. 
Co. 11. McPhail, 181 N. C. 205, 106 S. E. 672 
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§§ 2400-2478] A. CREATION OF ACTS §2409 

naturally been given recognition.7 For purchasers for value without notice, 
the principle of Intention may affect these results (post, § 2420). Moreover, 
the agreement must be strictly in the nature of a condition precedent to valid
ity; for a condition subsequent would infringe upon the rule of Integration 
(post, § 2444). 

§ 2410. Same: (3) Delivery, as applied to Contracts in general; Condi
tions Precedent and Subsequent; Assent of Persons; Blanks; Dates. 
Sealed instruments otherwise known as deeds were the chief legal docu
ments, in the earlier history of our legal system, and for a long time the 
only ones whose contents were indisputable.1 Other writings thus came 
down to us without the tradition of delivery as a formal and arbitrary mark 
of the finality of the act. It has therefore long been well understood, for 
other writings, that the finality of the writing as a jural act depends upon 
the circumstances of each case; that it may be left to depend on a third 
person's assent or upon any other precedent condition, and, in particular, 
that this is so whether the writing (or escrow) is provisionally handed to the 
grantee himself or to anyone else. 

The case of Pym v. Campbell, in England,2 is commonly taken as the leading 
one. In the United States, the doctrine is not only completely accepted,3 

(sale-notes delivered to plaintiff's agent on con- and signed. which, if A. approved of the inven-
dition of return if plaintiff refused to aBSent to a tion, should be the agreement, but, if A. did not 
proposal to credit defendant with another approve, should not be one; A. did not approve 
item, admitted); Okl4homa: 1912, Mitchell of the invention when he saw it"; Erie, J.: 
r. Altus State Bank, 32 Oklo 628, 122 Pac. 666 .. If it be proved that in fact the paper was 
(surety's signature on condition that others signed ~;th the express intention that it should 
first sign); South Dakota: 1895, McCormick not be an agreement, the other party cannot 
Co. 11. Faulkner, 7 S. D. 363, 64 N. W. 163 (con- fix it as an agreement upon those signing. The 
djtion enforced that notes should not become distinction in point of law is that evidence to 
operative till signed by a third person); Ulah: vary the terms of an agreement in WJiting is 
1921, Central Bank v. Stephens, Utah , not admissible, but evidence to show that 
199 Pac. 1019 (note signed conditionally); there is not an agreement at all is admiMible") ; 
Wisconain: 1907, Hodge 1'. Smith. 130 Wis. 1856. Davis 1'. Jones, 17 C. B. 625 (agreement 
326, 110 N. W. 192 (here the question also was for a lease, allowed to be invalidated by the 
im'olved whether the transferee acquired it in fact that by agleement no obligation was to 
due course); 1908. Paulson 11. Boyd, 137 Wis. arise until repairs had been completed and then 
241, 118 N. , ..... 841 (note in connection with a date inserted in the instrument); 1861. 
stock transfer). Wallis 1'. Littell, 11 C. B. N. B. 369 (similar rul-

7 1877, 3tewart O. Anderson. 59 Ind. 375: ing for agreement of assignment of a lease, con
and cited pro and con in Ames' Cases on ditioned on the landlord's assent; Erie, C. J.: 
Bills and Notes, II, 99. note. .. It is in analogy witb the delivery of a deed as 

The question whether a conditional accept- an escrow; it neither varies nor contradicts the 
ance is valid (i. e. an acceptance, final as such. writing, but suspends the commeneement of 
but expressly subject to the contingency of a the ohligation "); 1897. Pattie ». Hornibrook, 
condition 6I:bBequent) is a different one; see 1 Ch. 25 (a1lo~;ng proof that the plaintiff 
Ames' Cases on Bills and Notes, II. 152-154. signed a lease as lessee. and subsequently the 

§ IUO. I Post. § 2426. defendant signed it, but handed it to his solici
I Enoland: 1856, Pym r. Campbell, 6 E. &: tor and told him "not to complete" until two 

B. 370 (purchase of an invention; a writing additional persons signed as responsible ; 
forlDally complete and signed, and· delivered to Canada: 1920. Standard Bank 1'. McCrossan, 
plaintiff. was offered by the plaintiff; the de- 55 D. L. R. 238. Can. S. C. (guarantee signed 
fendant was allowed to show that, upon a on condition that certain notes be first paid for 
meeting of all persons concerned except A., "it which the signer was endorser; the Court was 
was then proposed that, as the pE.~.ie8 were all equally divided; Pym 1'. Campbell cited). 
present. and might find it troublesome to meet I Federal: 1388, Ware V. Allen, 128 U. S. 
again, an agreement should then be drawn up 590,595,9 Sup. 174 (contract to pay money; 
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§241O PAROL EVIDENCE RULE [CHAP. LXXXVI 

the Cact that "beCore the paper was signed or 
agreed upon, it was distinctly understood that 
it was to '.le oC no effect, unle8B upon consulta
tion with H. or A. or both of them the de
Cendants were assured that the proceeding was 
lawful," and that H. and A. were consulted and 
did not assure them but declined to approve, 

• 

held to invalidate the instrument); 1898, Tug 
R. C. &: S. Co. II. Brigel, 30 C. C. A. 415, 86 Fed. 
818 (that an agteement should not be binding 
until approved by the signer's attorney, ad
mi8Bible); 1917, Bijur M. L. Co. II. Eclipse 
~l\Chine Co., 2d C. C. A., 243 Fed. 600 (con
tI_~t for use oC patents; oral understanding 
that the contract was dependent upon a party's 
approval oC another patent, excluded, presum
ably correctly; but the opinion's statement 
that "the incompleteness must there Ii. e. in 
the contract made) be ~ompletely apparent; it 
cannot be created by parol" ill ohviously 
unsound); Arkamll8: 1906, Barton P. M. Co. 
II. Taylor, 78 Ark. 586, 94 S. W. 713 (contract
memora'ldum, not to be binding till corrected; 
querY, does this overrule Findley II. Menns, 
infra, par. 2?); Colorado: 1899, Hurlburt II. 

Dusenbery, 26 Colo. 240, 57 Pac. 860 (agree
ment not to be effective until a third person 
advanced money, admitt~d); Georgia: 1909, 
Heitmann II. Commercial Bank, 6 Ga. App. 
584, 65 S. E. 590 (cited more Cully post, § 2435, 
n. 3); IUinois: 1896, Stanley 11. White, 160 Ill. 
605, 43 N. E. 729 (cited ante, § 2408); Iowa: 
1902, Sutton II. Griebel, 118 la. 78, 91 N. W. 
825 (agreement oC suhscription; an agreement 
that the defendant might withdraw, if he sub
stituted anothcr subscriber. beCore the meeting 
oC the subscribers for final arrangement. al
lowed to be shown); 1909, Wiltse II. Fifield, 143 
la. 332, 121 N. W. 1086 (contract signed but 
operation reserved until it was re-wlitten with 
conections); 19]2, Cedar Rapids Nat'l B'k II. 
Carlsou, 156 la. 343, ]36 N. W. 659 (note that 
the deCendants were not to be bound unless 24 
signatures were obtained, allowed); 1919, 
Carney 11. Miller, 187 la. 927, 174 N. W. 643 
(assignment of a patent license; condition 
precedent as to written conAAnt of licensor, 
allowed to be shown); Kamll8: 1913, Stroupe 
11. Hewitt, 90 Kan. 200, 133 Pac. 562 (agree
ment Cor a five days' test oC a business bought) ; 
Maine: 1917, Rivard II. Continental Casualty 
Co., 116 Me. 46, 100 Alt. 101 (insurance policy 
handed over on approval); MaT1/land: 1910, 
Colonial Park Estates 11. Massart, 112 Md. 648, 
77 Atl. 275 (paper signed 118 temporary memo
randum only); Motsadnuu:U8: 1881, Wilson II. 
Power~, 131 Mass. G39 (document by the payee 
oC a note, purporting to extend time to the 
maker, and thus to discharge the sureties, 
allowed to be shown to have been delivered to 
the maker with a condition to become binding 
only upon assent oC the sureties); 1902, Nich
ols II. Rosenfeld, 181Mass. 525,!63 N. E. 1063 
(effect oC a temporary custody of finished docu
ments beCore final delivery, discussed); 1904, 
Elastic Tip Co. 11. Graham, 185 Mass. 597, 71 

• 

• 

N. E. 117 (defendant WBS allowed to nullify 
a creditor's agleement, signed by him and 
handed to the plaintiff's agent on condition 
that it should not be valid till signed by a cer
tain proportion of other creditors, though thi& 
condition did not come to the plaintiff's own 
knowledge); 1910, Brown 11. Quinby Co., 204 
MUBS. 206. 90 N. E. 586 (that an agreement, 
though delivered, WBS to take effect only after 
a corporation should be organi2led, etc., 
allowl'd); uno, Laprade ~. FitchLurg &: L. St. 
R. Co., 205 Mass. 77, 90 N. E. 982 (negotia
tions for a release; one draft ha~ing been pro
posed. and then a different one, and the 
testimony differing as to whcther the first had 
been accepted and the second substituted or no 
document signed. it was held proper to let the 
jury consider the oral negotiations as being 
possibly the sole actual agreement); 11120, 
Massachusetts Biog. Soc. 1'. Howard, 234 Mass. 
483, 125 N. E. 605 (book-purchuse, not to be 
effective until notice was sent); Michigan: 
1891. Clevelund Ref. Co. I). Dunning, 115 
Mich. 238, 73 N. W. 239 (that an order was 
given conditionally on the conser.t of a third 
person which was not given, allowed); 1900, 
Ada Dairy Ass'n ~. Mears, 123 Mich. 470, 82 
N. W. 258 (that a contract was signed, but not 
to be binding until the signer had seen a third 
person and verified a statement of the prom- . 
isee's agent, admitted); Nebraska: 1905, Dodd 
v. Kemnitz, 74 Nebr. 634, ]04 N. W. 1069 
(contract oC sale, delivered subjcct to a third 
person's approval); New Jer8l'1/: 1917. Tren
ton & M. Co. Traction Co.~. Trenton, 90 N. J. 
L. 378, 101 Atl. 562 (contract between city and 
traction conlpany); New York: 1873. Benton 
11. Martin, 52 N. Y. 570, 573 (gcneral principle 
stated, in a c\l'llr opinion by Folger, J.); 1894, 
Ble\\itt v. Boorum, 142 N. Y. 357, 37 N. E. 119 
(the present doctrine and that of deeds. dis
tinguishcd); 1908. Sarasohn I). Kamaiky, 193 
N. Y. 203, 86 N. E. 20 (a Jewish rabbi and his 
son the plaintiff negotiated Cor certain pay
ments and transfers by the Cather; another 
rabbi acted as scribe and drew up a contract; 
Cather and son signed it, and the scribe attested 
it and kept it; a copy certified by the scribe 
and signed by the Cather was given to the son; 
held, that the scribe's custody oC the originnl 
did not prevent the contract Crom being legally 
binding as a completed instrument); 1911, 
Stiebelll. Grosberg. 202 N. Y. 266, 95 N. E. 692 
(a release under BC.'11 may be shown orally to 
have been delivered on a condition precedent 
as to its validity; but this Court still insists 
on the theoretical Callacy that" the delivery is 
a separate, independcnt act Crom that of exe.
cuting it"); North Carolina: 1893, Kelly 11. 

Oliver, 113 N. C. 442, 18 S. E. 698 (that an 
agleement signed by defendant was not to bind 
until the plaintiff had procured twenty other 
signatures. admissible); 1913, Blackstad N. 
Co. ~. Parker, 163 N. C. 215, 79 S. E. 006 (draft 
order, left by defendant with plaintiff's 
man to await final decision); OklaJiClTlW: 1913, 
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but has even been applied to sealed instruments other than deeds of 
land 4 in jurisdictions still bound by precedent to the older rule for deeds 
(ante, § 2408), 

The only op,IJorhmity for doubt arises, not from any question as to the 
correct theory, but from the difficulty of distinguishing in practical appli
cation the present principle and that other one (po,qt, § 2435), also a part of 
the Parol Evidence rule, which denies validity to any oral part of an act when 
the act has been reduced completely to writing. By the other principle, a 
condition suhsequent, which of COurse forms a part of the act which it qualifies, 
must be contained in the writing, in order to be enforced, and an oral one is 
therefore ineffective. But by the present principle, the act is not an act until 
the final moment appointed, and that moment may by the parties be made 
to depend upon some future event, which thus becomes a condition pl'e('edent 
to the jural existence of the act. Theoretically, these two things are entirely 
distinct, but in particular negotiations it may become difficult to determine 
judicially which of them the parties were pro\'iding for. In such cases, 
opposite results may turn upon an apparentl~ .. trifling difference of phrase,5 

It fullows, from the present principle, that a writing signed and deli,·ered, 
but left with a blanl: part, mayor may not be final, according to circum
stances; and that whether the filling up of the blank by a third person com
pletes the instrument and makes it effective depends upon whether this 

Colonial Jewelry Co. t!. Brown, 38'Ok!. 44, 131 98~. W. 930 (sale of a certificate of stock 
Pac. 1077 (ngrecm.,nt that an order should not on a condition precedent as to the authority 
become effective for 5 days, within which it of L.). 
could be canceled, Ildmittcci); 1913, Gamble CuriouaIy, the only Court that insists on 
11. Riley, 39 Oklo 363, 135 Pac. 390 (agIeement adopting here, for writings in gcneral, thc anal
for stock-dclivery, conditional on a third per- ogy oC the old escrow-rulc for deeds is a Court 
Bon's approval; condition allowed to be shown) ; which had already repudiated that rule (anle, 
Philippine 18landa: 1918, P~abody &. Co. t!. § 2409, in/ra, note4)for notes and bonds: 1903, 
Bromfield, 38 P. I. 841, 853 (contract f~ be Findley t!. Means, 71 Ark. 2S9, 73 S. W. 101. 
signed by Cour persons); South Carolina: 1921, • 1893, Statc~. Wallis, 57 Ark. 64, 73, 20 S. W. 
SeacollBt Packing Co. 1). Long, 116 S. C. 406, 108 811 (agiCement that a bond should not bind 
S. E. 1.39 (conditional subscription W stock) : until another person signed, admitted); 1907, 
South Dakota: Rev. C. l!H9, § 861 ("a con· Cavansgh .,. Iowa Beer Co., 136 Ia. 236, 113 
tract in wiiting takes effect upon its delivery N. W. 856 (city license as condition precedent to 
to the party in whose favor it is made or to his a lellBe) ; 1894, B1ewitt~. Boorum, 142 N. Y. 357, 
agent"); 1895, ManuCacturers' Fum. Co. 11. 37 N. E. 119 (contract under seal, delivered not 
Kremer, 7 S. D. 463, 64 N. W. 528 (cont·ract to be binding till the plaintiff had acquired the 
dclivered to the promisee on condition that it interest oC a third person; admitted, distin
should not be binding till other signatures were guishing between this and the special prohibi
obtained); Washinolon: 1901, Reiner t!. Craw- tion of escrow of deeds to the grantee). 
ford, 23 WllBh. 669,63 Pac. 516 (contrat!t to sell The principle seems nlso to be generally 
stock, delivered on condition that the seller's accepted Cor insurance policies: 1897, Joyce, 
agent at S. had not sold it before the buyer's Insurance, I, §§ 90, 102; and ellBcs cited ante, 
arrival at S.; condition allowed to be shown) ; § 2408. 
19M, O'Connor 11. Lighthizer, 34 WllBh. 152,75 The parties may ezpreJSsly define in the docu
Pac. 643 (condition that a contract of Bale ment the idea oC delivery: 1921,Gloverv.N. Y. 
should not have effect unlesa a corporation was Life Ins. Co., 27 Ga. App. 615, 109 S. E. 546 
organized, allowM to invalidate the instru- (a clause making delivery during good health oC 
ment); WUicomin: 1897, Gilman 1). Gross, 97 the insured a condition precedent). 
Wis. 224, 72 N. W. 881, (stock subscription 'The cases oC doubt are placed posl, § 2435. 
agiEcment that it should not be binding till 8 Compare the instructive CflBe of Stanley t!. 

certain number subscribed, admissible); 19M, White, 160 Ill. 605, 43 N. E. 729, cited ante, 
State 1). Chamber of Commerce, 121 Wis. 110. § 2408. 
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circumstance was agreed upon beforeha~d as the decisive one.6 It also fol
lows that the date of a document's execution may be established by proving 
the actual time of the conduct, regardless of any statement of date contained 
in the writing; 7 because the time of finality of the utterance, as :t legal act, 
is something essentially independent of and exterior tn the writing itse1f. 

It may also be suggested that the much-mooted questions, in the specific 
field of contracts, whether the acceptance oj a contractual offer,8 or the rewcation 
of such an offer,9 must be commupJcated, are dependent (in part, at least) 
upon this principle that the finality of an act varies according to circumstances 
and cannot be prejudged by any invariable test. 

§ 2411. Same: (4) Publication, as applied to Wills. The formal rule of 
delivery was never applied to wills, partly, no doubt, because their history 

• 
was distinct from that of other written acts, and partly because the notion 
of delivery does not naturally suggest itself for unilateral acts. Yet the 
element of finality of utterance must somehow be marked, and the term 
"publication" came to be used for that purpose. But this test, concededly, 
was flexEble. Apart from the statutory formality of attestation, no arbitrary 
or uniform mark of finality was ever fixed upon in the law of wills. Thus, 
for all wills between the statute of Henry VIn (1540) and the statute of 
Charles II (1678), and for wills of personalty from the latter date until the 
statute of Victoria in England (1837) and the corresponding statutes in the 
United States, the problem constantly arose whether a particular testa
mentary writing had been finally acted upon by the decedent; and this ques
tion depended entirely upon the cU·cnmstances.1 But under the statutory 

• 1829, Hudson 11. ReveU, 5 Bing. 368 (a 1 P. &: D. 139 (a will's date oC 1855, shown 
deed may be prepared leaving a blank, and pre- t~ be a mistake Cor 1865 ; thus effecting a revoca
scribing this to be ~ed by a specified person; tionorawillofl858); 1898, Lambe 17. Manning, 
and will then have effect rrom the time when 171 Ill. 612, 49 N. E. 509 (date or execution or 
the blank is filled in; quoted ante, § 2408); undated paper attached to a deed); 1892, 
1907, Hall 11. KarY, 133 la. 465,110 N. W.930; Saunders 11. Blythe, 112 Mo. I, 6, 20 S. W. 319 
1908, Crllveling 17. Banta, 138 la. 47, 115 N. W. (deed): 1893. Vaughan 11. Parker, 112 N. C. 
598 (deeds prepared in blank for the gtantee's 96. 100. 16 S. E. 908 (deed); 1917, Vel!nont 
name, and lert at a bank); 1909, Mahoney 17. Marble Co. 11. Eastman, 91 Vt. 425, 101 Atl. 
SalsburY, 83 Nebr. 488, 120 N. W. 144 (deed 151, 164 (bond); 1895, Moore 11. Smead, 89 
blank ror grantee, then filled in by agent, but Wis. 558. 62 N. W. 426 (deed). 
not recorded till after attaehment by grantor's I 1879, Household F. &: C. A. Ins. Co. 11. 

creditors). Grant, L. R. 4 Exch. D. 216; 1857. Hallock 
The following ruling is therefore unsound: 11. Ins. Co., 26 N. J. L. 268; 1871. White 11. 

1811, Weeks 17. MaiJIardet,14 East 568 (con- Corlies, 40 N. Y. 467 ("A mental detel'mina
tract to sell certain machinerY" as per .• :hed- tion not indicated by speech, or put in course o~ 
ule annexed"; the parties signed, sealed, and indication by act to the other party. is not f. ~ 
delivered duplicate originals, lacking any acceptance which will bind the other; nor d, '''.' 
schedule, and separated; hcld, that a schedule an act which in itself is no indication or alt. 
aftelwards written in by one G. P., a subscrib- acceptance become such because accompanied 
ing witness, in accordance with the understand- by an unevinced mental determination "). 
ing and expectation oC the parties, was no part ' .880. Bytne 11. Van Tienhoven, L. R. 5 
of the deed). C. P. D. 344; 1887, Colemlln 11. Applegarth, 68 

Whether the authority to fill the blank may Md. 21, 11 At!. 284. 
be in parol or must be under seal, is s separate § 2411. 1 E1I{/. 1814. Nichols 11. Nichols. 2 
question; the authorities are noticed in Carr Phillim. 180 (a paper drawn merely as an ex-
11. McColgan, 100 Md. 462, 60 Atl. 606 (1905). ample oC conciseness in testamentarY language 

7 1804, Hall 11. Cazenovc. 4 East 477, 482 was held not to be a will); U. S. 1853. Boling 
(date:;lf deliverY); 1866, Reffell17. Reffell, L. R. 11. Boling. 22 Ala. 826 (certain tID6nished papers 
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solemnity of attestation (post, §§ 2421, 2456) this question practically dis
appeared; for the attestation serves as an unquestionable mark of finality.2 

2. Intent and as applied to Subjeot, TenilR, and Delivery, 
of an Act 

§ 2413. Intent and in general; Modern Test of Reasonable Con-
sequences,. applied to Ezpressed Intent. The elements of an act, in them
seh'es considered, being its subject, its terms, and its final utterance (ante, 
§ 2404, par. 1), it is obvious that these must all be preceded and bruught 
into being by some sort of volition or intent.1 The result, however, that is 
thus brought into outward being d~s not always correspond with the in
ward intent; and the problem thus arises (ante, § 2404, par. 2) how far 
either the expression or the intent shall be treated as legally paramount the 
one over the other. The primitive law (ante, § 2405) looked only at the ex
pression. Juristic speculation of the metaphysical sort tended in modern 
times at first to regard the intent as vital. But in truth neither can be ex
clusively the standard; it is a question of adjusting the due relation between 
the two; and this is the trend of the last half-century in law and in juristic 
thought. 

• 

In order to solve the problem, it is indispensable that the different possible 
meanings of the words "intent" or "intention" be kept apart, and that the 
distinction between "volition" and "intention," in the proper sense of the 
words, be established: 

Circa 1832, Mr. John Austin, Jurisprudence, Campbell's ed., Sect. XVIII, XIX, §§ 602-
617: "In order that we may settle the import of the term 'intention,' it is neeessary to 
settle the import of the term 'will.' For, although an intention is not a volition, they 
are inseparably connected. • • • expressions, and others of the same import, 
merely signify this: Certain movements of our bodies follow invariably and immediately 
our wishes or for those same movements. • •• For example: If I "ish that my 
ann should rise, the desired movement of my arm immooiately follows my wish. There 
is nothing to which I nothing which I wish, as a mean or instrument wherewith 
to attain my purpose. But if I wish to lift the book which is now lying before me, I wish 
certain movements of my bodily organs, and I employ these as a mean or instrllment 
for the accomplishment of my ultimate end. . • • Our desires of those bodily move
ments which immediately follow our desires of them, are therefore the only objects which 

held not a will of personalty: .. the final action, 
the settled purpose of mind to pass his prop
erty. did not then exist": here the paper was 
olographie. but undated and UIIlIigned). 

2 Eno. Temp. Geo. II. circa 1730. Allen ". 
Bill. Gilbert 257. 21H ("The desigu [of the 
statute requiring attestation1 was that the will 
may appear to be compleat. aud not l' prepara
tion only; for by taking the names of the wit
nesses to hill paper. the testator has shown that 
he has compleated his will"). 

The survio.';ng use of the pUblication-princi
ple may still be Belln in the following case: U. S. 
1906, Bogert ~. Bateman, N. J. Eq. • 65 
Atl.238. 

There may be a Ilham will, and its true na
ture then may be shown (ante. § 2406). 

§ 2U3. 1 1568. Brett II. Rigdon. Plowd. 340. 
343 ("The making of a testament consists of 
three parts. as do all other hllman acts which 
are done with discretion, [i. e. sound mindl, viz., 
inception. proglession. and consummation ..• 
But there is one same thing annexed to each of 

parts, and that is the intent of the party, 
for every one who doel! any act with discretion 
has au intent in the inception of it. . • • aud 
in the prog! eseion and cOilllllInmation of it the 
Il8me intent also subsu.ts: so that one IIIlme 
intent runs through all the Parts 8J1U continues 
in the doing of them "). 
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can be styled volitions. And as these are the only volitions, so are the bodily move
ments, hy which they are immediately followed, the only acts or actions properly so called. 
. . • ~1ost of the names which seem to be names of acts, are names of acts coupled with 
certain of their consequences. For example: If I kill you with a gun or pistol, I shoot 
you. And the long train of incidents which are denoted by that brief • are 
considered (or spoken of) as if they constituted an act, perpetrated by me. In truth, 
the only parts of the train which are my act or acts, are the muscular motions by which 
I raise the weapon, point it at your head or body and pull the trigger. These I will. 
The (.'Ontact of the flint and steel, the ignition of the powder, the flight of the ball 
towards your body, the wound and subsequent death, with the numberless incidents in
cluded in these, are consequences of the act which I will. I will not those consequences, 
although I may intend them. But in common language the words '",ill' and 'intend' are 
often confounded. . . • To desire the act is to will it. To expect any of its consequences 
is to intend those consequences. The act itself is intended as well as willed. For every 
yolition is accompanied by an ex-pectation or belief that the bodily movement will im
mediately follow the ",ish. And hence (no doubt) the frequent confusion of will and in
tention. Feeling that "ill implies intention, numerous writers upon jurisprudence (and 
l'1r. Bentham amongst the number) employ '"ill' and 'intention' as synonymous or 
equivalent telms. They forgot that intention does not imply ",ill." 

It may be assumed, then, that there must at least be a volition of some 
sort preceding that conduct which forms a jural act. But it is also apparent 
that the act, as expressed and apprehensible to the world at large, or to the 
other party in particular, may not be such as was intended. In those cases, 
then, where a volition was exercised, but the outward produced consequences 
were other than those intended, are we to say that because there was a vo
lition, the person is necessarily to be fixed with all the consequences, of 
whatever sort they be? Or are we to say that, because there was no intention 
of certain consequences, the person is necessarily not to be fixed with them? 

We are to accept neither solution in this absolute form. The latter solution 
is not fair to the community dealing with the person. The former solution 
is not fair to the person himself. No practical system of law could be content 
with either, applied in rigid uniformity. The established doctrine of tortious 
responsibility suggests an analogy and provides a solution. We are to fix the 
person with such expressed consequences as are the reasonable result of his 
volition. In other words, the act (J1! jurally effective will be determined, in 
rMpect to the three elements of subject, terms, and ji1wiity, by that expression of 

I it which re8Ulis, to tlle otller person in the tra7l3action, (J1! the consequence, re(J1!on-
\) ably to lIave been anticipated under all tlle cirCllmstances, of the volition of tlle 

actor.2 This avoids on the one hand the impracticality of the merely external 
standard, so far as it would have held the person liable for an apparent act 
which was not the reasonable consequence of his conduct; and, on the 
other hand, it avoids the impracticality of the merely internal standard, so 
far as it would have exonerated the person from an unintended consequence 

; which he ought to have foreseen and might have avoided. In short, it adapts, 
~ to the general doctrine of legal acts, the test of negligence, i. e. responsibility 

2 Approved in an elaborate and careful opinion by Russell, J., in Heitmann D. Commercial Bank, 
6 Ga. App .. 584, 65 S. E. 590 (19O!l). 
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resting on a volition having consequences which ought reasonably to have 
been foreseen. 

Such, without doubt, is the general principle of the modern law. Whatever 
may happen to be said, here and there, broadly declaring an actual and pre
cise intent either to be necessary or to be immaterial, nevertheless, whenever 
the precise problem is presented, modern judicial good sense has usually 
accepted this median rule, for all sorts of jural acts: 3 

1886, Professor T. E. HoUand, Jurisprudence, 3d ed., 99: "It was laid down by Savigny 
that, in order to the production of a juristic act, the \\;11 and its expression must be in 
correspondence. This view is in accordance \\;th the 'prima facie' interpretation of most 
of the relevant passages in the Roman lawyers, and is still predominant in Germany, but 
certainly cannot be accepted as universally true. An in .... estigation into the correspond
ence between the inner ,,;Il and its outward manifestations is in most cases impossible, 
and where possible is in many cases undesirable .••• Is it the case that a contract is not 
entered into unless the ,,;Il of the parties are really at one? Must there be, as Savigny 
puts it, 'a union of several ,,;lls to a single, whole, and undivided ,,;Il?' Or should we 
not rather say that here, more even than elsewhere, the law 1000ks, not at the ,,;11 itself, 
but at the will as voluntarily manifested? When the law enforces contracts, it does so 
to pre .... ent disappointment of well-founded e":pectations, which, though they usually arise 
from expressions truly intention, yet may occasionally arise othern;se. If, 
for instance, one of the parties to a contract enters into it, and induces the other party to 
enter into it, resol .... ed all the while not to perform his part under it, the contract will 
surely be good nevertheless. Not only '\\;ll the dishonest contractor be unable to set up 
his original dishonest intent as an excuse for non-perfol'mance, hut should he, from allY 
change of circumstances, become desirous of enforcing the agreement against the other 
party, the latter will never be heard to establish. even were he in a position to do so by 
irrefragable proof, that at the time when the agreement was made the parties to it were 
not really of one mind. • . . The language of systems of positive law upon the point is 
generally ambiguous, nor is this to be wondered at. The question is practically a new 
one. The process of giving effect to the frce acts of the parties to a contract, rather 
than to the fact that certain rigidly defined fOlillalities have been complied with, has 
lasted so long that legal speculation has only recently begun to analyse the free act 
itself into its two factors of an inner will and an outward expression, and to assign to 
onte-or to the other a dominant place in the theory of contract. Just as the Romans 
uSed) without analysing them, the terms 'velie,' 'consensus,' 'sententia,' so the modern 
Codes, though some appear to look rather to the inner ,,;11, others rather to its out
ward expression, as a rule employ language which is capable of being interpreted in either 
direction. The same may be said of the English cases. In one constantly meets 
,,;th such phrases as 'between him and them there was no conserull8 of mind,' ',,;th him 
they never intended to deal'; but one also meets ,,;th much that supports the view of 
the question which we venture to hope may ultimately commend itself to the Courts as 
being at once the most logical and the most favourable to the interests of commerce. • •• 
In other words: 4 the legal meaning of such acts on the pert of one maTl as induce another 
to enter into a contract with him, is not what the former real\~' intended, nor what the 
latter really supposed the fonner to intend, but what a 'reasonable man,' i. e. a judge 
or jury, would put upon such acts. This luminous principle at once sweeps away the 

I For tortious responsibility, its phral!ing I This principle is here put forward by the 
was first broadly given in the epoch-making learned author for contracts only. 
book of Mr. Justice Holmes. The Common Law 
(pp. 110, 161). 
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ingenious speculations of several generations of moralists, while it renders needles3 long 
lists of subtle distinctions which have been drawn from decided cases." 

1859, POLLOCK, C. B., in Comi&h v. Abingl.on, 4 H. & N. 549, 555: "The wore' '"il
fully,' in the rule as laid down in Pickard 'D. Sears, means nothing more than 'voluntarily.' 
Lord Wcnslcydale, perceiving that the word ''\\ilfuJly' might be read as opposed not 
merely to 'involuntarily' but to 'unintentionally,' showed that if the was 
made voluntarily, though the effect on the mind of the hearer was produced uninten
tionally, the same would follow. If a party uses language which, in the ordinary 
course of business and the general sense in which words are understood, conveys a cer
tain meaning, he cannot afterwards say he is not bound if another, so understanding it, 
has acted upon it. If any person, by a course of conduct, or by actual expressions, so 
conducts himself that another may reasonably infer the existence of an agreement or 
license, whether the party intends that he should do so or not, it has the effect that the 
party using that language, or who has so conducted himself, cannot afterwards gainsay 
the reasonable inference to be draym from his words or conduct." 

1871, BLACKBURN, J., in Smith v. IIughe8, L. R. 6 Q. B. 597,607: "I apprehend that if 
one of the parties intends to make a contract on one set of terms, and the other intends 
to make a contract on another set of tenns, or as it is sometimes e:\-pressed, if the parties 
are not • ad idem,' there is no contract, unless the circumstances are such as to preclude one 
of the parties from denying that he has agreed to the terDlS of the other. The rule of 
law is that stated in Freeman l'. Cooke. If, whatever a man's real intention may be, he 
so conducts himself that a reasonable man would believe that he was assenting to the 
terms proposed by the other party, and that other party upon that belief enters into the 
contract \\ith him, the man thus conducting himself would be equally bound as if he had 
intended to agree to the other party's tE:nns." , . 

1840, DE!'mAN, L. C. J., in Trueman v. Loder, 11 A. & E. 588 (action on a contract of 
sale in the name of one Higginbotham; the plaintiff was allowed to show that H., though 
carrying on business in his own name, had been held out by the defendant as his agent, 
so that the business was virtually the defendant's, done in H.'s name): "Some cases were 
quoted in which the question whether an agent or a partner bound himself only, or his 
principal or firm, has been held to depend on his intention to deal for himself or for the 
principal or partnership. But on examining all those cases, it will be found that the con
tracting party was carrying on two different concerns, one for himself, the other for his 
principal or his timl. The world would know him in two different characters; and each 
party dealing \\ith him was bound to inquire in '''''hich he appeared on any particular 
occasion. But here is the case of one exclusively an agent for another, and in·that light 
only regarded by the customer. Having full authority so to represent himself, he fOims 
the design in his own mind to divert one of his numerous contracts from its des
tination to some purpose of his 0'\\11. But that design cannot operate to oust the opposite 
party of those rights against the principal, which both the principal and had by 
their conduct concurred in persuading him that he possessed. Suppose a landed pro
prietor to send his steward habitually to the neighboring fairs and markets to make sales 
and purchases for him in matters connected '\\ith the management of his estate; that tile 
steward makes all contracts in his 0\\11 name, but that he is universally kno,\\11 to 
have no land of his own, and to be acting solely for his employer, by his direction and on 
his credit; could his intention to make himself the O\\11er of articles bought on one par
ticular occasion in the course of the same dealing deprive the vendor of his recourse against 
the master? Certainly not." 

1884, ELLIOTr, J., in Indianapoli& v. Kingllbury, 101 Ind. 201, 213: "''''e fully agree with 
counsel for the appellees that an essential element of dedication ill the intent of the owner 
to devote his land to a public purpose, and we unhesitatingly affirm that \\ithout such an 
intention it is impossible that there should be a valid dedication. But the intention to 
which Courts give heed is not an intention hidden in the mind of the landowner, but an 
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intention manifested by his acts. It is the intention which finds in conduct, 
and not that which is secreted in the heart of the owner, that the law regards. Acts in
dicate the intention, and upon the intention clearly by open acts and visible 
conduct the public and individual citizens may act. Nor is it to mere secret agreements 
or arrangements unknown to public officers and to purchasers of lots that Courts are to 
look. Wbat they do look to, and what good conscience and fair dealing require they 
should regard, is the conduct of the landowner; that is open to the scrutiny and knowledge 
of the community and its members." 6 

The foregoing principle, it will be noticed, throws useful light on the time
honored but misused distinction between void acts and voidable acts. The 
1.'0idlless of an act (or. more correctly, of conduct which has never become a 
legal act) is seen to be a quality purely relative, i. e. an instrument may be 
void, as against the grantee or payee, yet valid as against the indorsee or the 
grantee's grantee. It may even be valid as against one of two grantees, 
though void as against the other, or valid for one clause and void for the next, 
- consequences thoroughly accepted in the modern judicial rulings (1)Ost, 
§§ 2·115-2420, passim). The conception, so often met with, that voidness, 
when conceded for one person, necessarily involves voidness in the absolute 
sense, i. e. for every other person,6 is therefore unfounded and unpractical, 
since the test of reasonable consequences will differ for different persons 
affected by the conduct. 

As a part of the same erroneous conception, the relatire quality of an act, 

6 The foUo~ing opinions further illustrate ant's partner in England; .. it bore the dress of 
this principle: Conn. 1898, Fox tI. R. Co., 70 a bill of exchange drawn in Pennsylvania, and. 
Conn. I, 38 At!. 871 (transfer of bonds; the upon the principle that every one is presumed 
transferor was not allowed to be asked, "Was to intend to produce all the consequences to 
it your intention to convey the coupons?" which his acts naturally and necessarily tcnd. 
because it called for "the actual, secret, un- the presumption is that the defendants in
manifested intention of H., which under the tended that the purchasers should recciyc it 
circumstances was of no legal significance; the under the belief that it was a bill drawn in 
real Question was as to his manifested inten- Philadelphia"). 
ti(ln, and this could be ascertained only from For the course of juristic opinion on the Con
the contract, read in the light of the circum- tinent, see Der Irrthum bei nichtigen Vertrn
atsnces under which it was made"); Maas. gen, Rudolph Leonhard, Berlin, 1882, pasBim; 
1880, Stoddard tI. HaID, 129 Mass. 383 (the the references ante, § 2401. n. I, and the fol
plaintiff sold goods to L., belie\'ing without lowing:· K. G. WUrzel, "Methods of Juridical 
good ground that hc was only agent for the Thinking," being c. X of Science of Legal 
defendant, and the defendant bought the "oods Method (1917; vol. X of the Modern Legal 
from L.; the defendant was held not liable; "a Philosophy Serics); F. Geny, "Autonomy of 
party cannot escape the natural and reasonable the Will," in c. I of the same volume; J. Koh
interpretation which must be put au what he ler, "Personality and Actiyity," being c. V, § 9, 
says and does, by showing that his words were of Philosophy of Law (1914; vol. XII of the 
used and his acts done with a diffcrent and un- above series). 
disclosed intention "); 1893, Hobbs t1. MasM- . • E. g. 1824, Parker, C. J., in Somes tI. 

soit W. Co., 158 Mass. 194.33 N. E. 495 ("the Brewer, 2 Pick. Maas. 184, 191: "Between the 
general principle that conduct whieh importa glantor and tbe gllmtee in such cases, the tech
acceptance or assent is acceptance or assent in nical difference between 'void' and 'voidable' is 
the view of the law, whatever may have been wholly immaterial. Whatever may be a\'oided 
the actual state of mind of the party"; per may in good sense, to this purpose, be called 
Holmes, J.); Pat 1854, Lennig tI. Ralston, 23 void ...• But in regard to the consequences 
Pa. 137 (under a statute giving extra damages to third persons the distinction is highly impor
for dishonor of a bill drawn in Pcnnsylvania tant, because nothing can be founded upon a 
upon a foreign drawee, the defendant was held deed which is absolutely void; whereas from 
liable upon a bill bearing the wort! "Philadel- those which are only voidable fair titles may 
phia" but actually completed by the defend- Bow." 

265 



" 

§ 2413 PAROL EVIDENCE RULE [CHAP. LX..XXVI" 

as valid for one person while invalid for another, has been associated exclu
sively with the term voidable. But this is the confounding of two separate 
ideas in the same term. A voidable act is one which may be annulled at thp. 
actor's option (post, § 2423), but is valid till annulled; while a void act is of 
itself null, and requires no further act exercising an option, the practical 
differences being, first, that the voidable act remains valid if the option is 
never exercised, and, secondly, that its invalidity must be pleaded affirma
tively.7 Now the relative quality i. e. of affecting one person though not 
another is concededly true of voidable acts. But that it is not their in
herent mark may be perceived from two circumstances; on the one hand, 
that a voidable act may continue to be voidable in the hands of a third per
son, so far as he is a transferee with notice (i. e. the void ability, like the 
voidness, may absolutely affect the act under certain circumstances), and, on 
the other hand, that some acts ordinarily voidable are by modern doctrine 
(e. g. the contracts of a lunatic 8) valid for even the immediate promisee, if he 
did not and could not know of the avoiding circumstance. 

The result is, then, that the distinction between relative and absolute 
vaijdity must be separated from the idea of voidness and voidableness. The 
only place for the former contrast is between acts permitted an.d acts pro
hibited by public policy (post, § 2414). So long as an act does not fall within 
the classes absolutely prohibited and made null, its validity is always relative, 
depending on the foregoing principle of reasonable consequences as governing 
• mtent. 

The application of that principle is now to be examined. 9 It comes to be 
applied under each of the three elements (ante, § 2404) of a jural act, namely, 
(A) its subject, (B) its terms, and (0) its finality. 

§ 2414. (A) 1m a! Subject of an Act; Secret Intent not to be Bonnd; mega! 
TransactiODB. The result of the foregoing principle, as applied to the re
quirement that an actlmust be jural in its subject (ante, § 2404, par. (1), 

" a, § 2406), is plain: 
I (a) When the first party has so conducted himself that the natural out

\ ward import of his act is a jural transaction, it is immaterial what his own 
, actual secret intent was, whether to jest, or to do a charity, or otherwise 

to be without legal consequences. This rule has been applied to marriage 
" 'ceremonies, to hOll:Jehdd seroicea, and to a variety of transactions.l 

7 1765. Zouch II. Parsons. 3 Burr. 1794. 1805 Cal. Civ. C. 1872. U1565-1589 (eonsAnt): 
(L. C. J. Mansfield; .. An infant. or they who § § 3339-3408 (revision and reseisaion) : Ga. Rev. 
stand in his place. cannot plead 'non est factum' C. 1910. § 4572 ("Parol evidence is admiasible 
and give the infancy in evidence: but they to prove a mistake in a deed or any other con-
must plead the infancy specially, to avoid the tract required by law to be in writing"): 
deed "). U 4573-4582 (rerormation or other relier in 

• 1892. Imperial Loan CO. II. Stone, 1 Q. B. equity) : § 5790 (" Parol evidence is admissible 
599: Harriman. Contracts, § 409. to show that the writing was either originally 

8 The ensuing principles sometimes receive void or has subsequently become so"). 
specific application in the Codes of States fol- § 2414. 1 England: 1727, Osborn II. GUY's 
lowing the Field Draft New York Civil Code Hospital. 2 Str. 728 (services as a friend, not as 
(U 744-774) as well as in the Georgia Code: a broker in transacting atock affairs); 1813. 
and these Code provisions should be consulted; Taylor D. Brewer, 1 M. &: S. 290 (a promi~ that 
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(b) In the other aspect (ante, § 2406), however, viz. in what concerns the 
prohibitions of public policy against transactioTUl of certain kinds, making 
them void, this consequence may not always be independent of the will of the 
parties. But they cannot be allowed to control or evade the prohibition in 
any manner. Hence, the nature of the transaction, as being usurious or the 
like, may always be shown, and the Parol Evidence rule interposes no ob
stacle.2 In other words, if the actual intent was illegal, it may always be 
shown, even though the parties have expressed in their document a different 
intent, with a view to evading the law by misrepresenting to other persons 
their actual intent. 

§ 2415. (B) Terms of an Act j (a) Sig1ling a Completed Docnment by 
take j (1) Individual not known to or induced by the Second Party. 
In applying the general principle (ante, § 2413) to the second element of an 
act, namely, its terms or contents (ante, § 2404, par. 1, b), the doctrine of 
reasonable consequences calls for several important distinctions in order to 
solve the various forms of practical problems. 

In th.e first place, a distinction may arise between negotiable instruments 
and other documents, for in the former a new person, entering posterior to 
the original circumstances, may by the law acquire original rights; and 
thus the rule may have a different result according as the second party is the 
immediate or the subsequent holder of the instrument. Furthermore, spe
cific kinds of contracts are in experience often accompanied by inattention or 
by imposition such as bills of lading and insurance policies ,and the 
principle,,,of.--:reasonableness may be affected by this feature of practical life. 
In the second- pIece, and running through all kinds of jural acts, a distinction 

.. !SUch remuneration shall be made as shall be 
deemed right"; this was held "merely an 
engagement of honor." "throwing the plaintiff 
upon the mercy" of the defendant). 

United Slates: Fed. 1890. Henderson Bridge 
Co. 11. McGrath. 134 U. S. 260. 275. 10 Sup. 730 
(an as!!Urance to "do what was right"); Mass. 
1876. Day 11. Caton. 119 Mass. 513 (" the cir
cumstances of each case would necessarily 
determine whether silence. with a knowledge 
that another was doing valuable work for hin 
benefit and with the expectation of payment. 
indicated that consent which would give fine to 
a contract ") ; Mich. 1863. Keller 11. Holderman. 
11 Mich. 248 (check for an old watch. given as 
a jest); N. J. 1870. McClurg 11. Teny. 21 N. J. 
Eq. 225. 227 (marriage in jest); R.I. 1851. 
Perkins 11. Hersey. 1 R. I. 493 (" It in not neces
sary for you to consider that there was an ex
press promiae made and accepted in tenns ; but 
if hin conduct was such as to induce her to be
lieve that he intended to marry her. and she 
acted upon that belief •.•• that will raise a 
promise"); l't. 1845. Andrus~. Foster. 17 Vt. 
556 (household services of a child; "it in in
('umbcnt upon her to show that at the time it 
was expected by both parties that shp should 

receive such compensation. or that the circum
stances under which the services were per
fOlmed were such that such expectation was 
reasonable and natural"); Wis. 1910. Lepley 1:1. 

Anderson. 142 Wis. 668.125 N. W. 433 (under
standing that the document should serve only 
as a sham. to deceive a third person liable to 
one of the partics. apparently enforced). 

2 1767. Gollins 11. Blantern. 2 Wils. 347 
(usury); 1781. Lowe 11. Wallcr. 2 Doug. 736 
(u!SUry); cases cited in Ames' Cases on Bills 
and Notes. I. 400. note. 416. note;464. note. 
574. note; and cases cited ante. ~ 2406. n. 9. 
Contra: 1920. Hoefeld r. Ozelle. 290 Ill. 147. 
125 N. E. 5 (clause in a saloon lease allowing 
tel'mination on notice if the Sunday-clolling 
law "is generally enforced in Chicago"; the 
tenant. pleading intent to violate the law. in 
defence to an action for rent. offered to show 
the parties' oral understanding that the Sun
day-closing law was not to be obeyed by him; 
excluded. as varying the terms of the lease; 
questionable re!SUlt; sec a valuable comment 
in Illinois Law Review. XV. 213). Compare 
the ~ases cited ante. § 2406. whcre perhaps this 
case belongs. 
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is necessary (based on the principle of reasonable consequences) between 
individual and mutual mistake (i. e. by one party alone and by both parties), 
and also between unilateral mistakes which are lmown ta the seccmcl party and 
those which arc wt known to him. In the third place, a distinction is neces
sary between signing a specific and complete document under mistake as to its 
actual terms, and signing a paper which is blank or unfinished or is capable of 
being altered. These various distinctions are to be noted separately under 
each head. . 

(a) Signing a Completed Document by Mistake; (1) Individual Mistake, 
nat l."1WWn to or induced by the Second Party. Where a jural act is executed 

< by signing a specific and complete document, the second party has a right to 
treat the signed contents as representing the terms of the act. The principle 
of reasonable consequences plainly requires this result. That the signer did 
not intend to execute such terms is immaterial; and whether the lack of in
tent was due to a failure to read it over, or to some other cause, is imma
terial. In other words, his individual innocent mistake or deliberate secret 
dissent cannot be shown. Such may be taken to be the general rule.l 

§ 14115. 1 ENGLAND: 1860, Lewis I), R. Co., Co. I). Hill, 135 la. 600, 113 N. W. 466 (signing 
5 H. & N. 867 (Pollock, C. B., sanctioned a a contract without reading it); 1918, Garner r. 
ruling "that if a person signs a contract [with- Johns, 182 Ia. 684, 166 N. W. 111 (exchange of 
out reading), and will not venture to deny that lands); Kamas: 1903, Johnson I). Richaroson, 
he was aware it was a contract, and that he saw 67 Kan. 521, 73 Pac. 113 (release of liability for 
the 'conditions,' and there is no evidence to injUries) ; 1922, Price~. Shay, 110 Kan. 351, 203 
detract from the apparent result, he is bound Pac. 1105 (contract to sell a stock of gc.ods) ; 
by it"). KtmtucktJ: 1911, Case Threshing M. Co. V. 

UNITEP STATES: Federal: 1875, Upton I). Mattingly, 142 Ky. 581, 134 S. W. 1131 (con
Tribilcock. 91 U. S. 45, 50 (subscription to tract not read by plaintiff, held valid); Neb
stock); 1899, Chesapeake & O. R. Co. 11. How- ra8ka: 1904, Bradley I). Basta, 7I Nebr. 169. 
ard, 14 D. C. App. 262,294, 178 U. S. 153, 167, 98 N. W. 697 (sale of an engine); North Carol-
20 Sup. 880; 1911, Hoshaw I). Cosgriff, 8th ina: 1919, Newbern 11. Newbern, 178 N. C. 3, 
C. C. A., 247 Fed. 22 (agreement about mort- 100 S. E. 77 (deed absolute, signed under the 
gages); Alab!zma: 1905, Main 11. Radney, belief that it wns a mortgage); Ohi9: 1909, 
Ala. , 39 So. 981 (order of purchase; signa- McAdams I). McAdams, 80 Oh. 232, 88 N. E. 
ture held conclusive); Columbia (Di8t.) : 1906, 542 (defendant son being in a confidential 
Toledo C. S. Co. 11. Garrison, 28 D. C. App. 243. relation to the plaintiff father, and having 
248 (contract); Georaia: 1903, Georgia Med. drafted a deed of giant from plaintiff to de
Co. 11. Hyman & Co., 117 Ga. 851. 45 S. E. 238 fendant, the plaintiff claimed that the deed 
("that ignorance [of the contents] was due to omitted a certain reservation which was in
his own negligence"); Illin0i8: 1884. Black 11. tended to be inserted; the plaintiff maintnined 
R. Co., 111 Ill. 351, 358 ("When a party of tha't he had not read the deed, but he had it 
mature years and sound mind, being able to in his possession for six weeks before signing; 
read Bnd write, without any imposition or arti- held, that the deed was binding); Rhode I8land: 
fice to throw him off his guard, deliberately 1858, Diman r. R. Co., 5 R. I. 130 (the defend
signs a Wlitten agreement without infol'liling ant, being solicited to increase or renew his 
himself as to the nature of its contents, he will subscription to stock of the plaintiff railroad 
nevertheless be bound"; whether here the company, having formerly been a subscriber 
plaintiff was misled by the defendant's repre- to 10 shares of a total value of SI000, took the 
sentations that a release of liability was a free subscription-book from the agent, intending to 
paas. held a question of fact); 1894, State renew his old subscription, and Wl'Ote 20 shares 
National Bank 11. Butler. 149 Ill. 575, 36 N. E. and $2000, and ha~ded the book to the agent; 
1005 (defendant held liable as partner. to the on later discovering his mistake. the subscrip-
payee of a partnership note. the partnership tion as wdtten was held binding; "giant that 

having been signed by the defendant he designed, and at the time e:pressed his 
in ignorance of its contents and in reliance upon design, of renewing only his old subscription 
the statements of her brother, who WBB a part- •.• and perwitted his hand to write what his 
ncr); Iol/XJ: 1907, Mower Harwood C. & D. S. will did not direct," yet this "necessarily im-
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i As exceptions to this rule, there may be two classes of cases: 1. Where a 
document was drafted and prepared by the second party, and contains also 
parts which physically constitute virtually a 8eparate docllment and are not 
included in the scope of the first part~·'s signature, it may be proper, in order 
to protect against imposition, to exonerate him if he misunderstood the extent 
of the terms to which his signature apparently applied. In particular, this 
may be the case for an i1l8urance application; 2 and the frequent occurrence 
of such cases in this class of documents has led to the curative statutory rule 
noticed P08t, § 2452. 2. Where a person is illiterate, or blind, or ignorant of 
the alien language of the document, his case, again, is to be tested by the 
doctrine of reasonable consequences as applied to the circumstances. In 
other words, he is of course not bound as against the second party if that 
party himself misrepresented the contents (p08t, § 2416), nor is he bound 
against a transferee of a chose in action, who can be in no better position i but 
if the instrument is negotiable, and has come to the hands of a 'bona fide' 
holder for value, then the signer is liable if under the circumstances he had 
not taken proper precaution to ascertain the contents, i. e. if he was negligent.3 

, 

ported. in such a personal act. negligence or Ass. Co. ~, Meyer. 194 Mich. 371. 160 N. W. 
carelessness on his part"): South Carolina: 607 (insurance policy): N. C. 1903. Gwaltney 
1896. Coates 1). Early. 46 S. C. 220. 24 S. E. 305 1). Provident S. L. Assur. Co .• 132 N. C. 925. 
(the plaintiff sent the defendant a sample card 44 S. E. 659 (insurance policy handed to the 
of needles containing 25. and a blank order for insured on the street; failure to read. allowed 
"needle cards"; the defendant filled out an to be shown): Po. 1917. Feinberg r. New York 
order for five thousand needle cards; held that Life Ins. Co .• 256 Pa. 61. 100 Alt. 538 (insur
the defendant could not show that he thought anee application by an alien); Tenn. 1904. 
that he was ordering five thousand needles. in- Continental F. Ins. Co. 1). Whitaker. 112 Tenn. 
stead of five thousand cards of needles) : 151. 79 S. W. 119; WUi. 1914. Rayborn~. 
WUiconsin: 1904. Standard Mfg. Co. 11. Slot. Galena I. Wks. Co .• 159 \Vis. 164. 149 N. W. 
121 Wis. 14. 98 N. W. 923 (commission con- 701 (release signed without understanding). 
tract); 1905. Kruse 11. Koelzer. 124 Wis. 536. The following opinion collects numerous 
102 N. W. 1072 (deed). cases: 1902. Bostwick~. Ins. Co .• 116 Wis. 392. 

For individual mn.'iake as a bar to apeci/ic 89 N. W. 538. 92 N. Y. 246 (insurance policy 
per/ol'iilance. see 1J03t. § 241;\, signed without reading). 

For bilk 0/ lading. the peculiar rule in Illinois Compare the question arising When the 
is different: in/ra. n. 5. insured signs a document containing a7l81Cera 

2 Cal. 1895. Yoch ~. Ins. Co •• 111 Cal. 503. erronemulll lranscribed bu the inaurer'3 agent 
44 Pac. 189 (application for insurance. contain- (poal. § 2416. § 2418. § 2434). 
ing the words "less than 15 rooms." and signed a The earlier rule. as laid down in Thorough-
by the insured; the insured was allowed to good's Case (ante. § 2405). seems to have made 
testify that he did not rend the application nor it a forUial test whether the illiterate demanded 
know that the words were there; the ordinary a reading and obtained a false one; but the 
rule was held not to apply where "the instru- modern rule is more flexible: 
ment contains no wordn of obligation and the \ ENGLAND: 1869. Foster 11. Mackinnon. L. R. 
cause invoked by the signer does not purport 4 C. P. 704 (when a document is falsely read 
to be a statement by bim or in answer to a over to a blind or illiterate person. "then at 
question put to him"); IU. 1875. Hartford L. least if there be no negligence. the signature so 
Ins. Co.'t). Gray. 80 III. 28. ~I (insurance appli- obtained is of no force "). 

, cation; the signsture ~ing proved. "it affords CANADA: 1904. Letourneau 11. Carbonneau. 
'prima facie' evidel1ce that the contents of the 35 Can. Sup. 110 (an illiterate's signature is 
instrument were known to the subscriber. and ineffective "where there is either (a) a request 
that it is his act. and hence thst the burden is that the document shall be read by the party 
upon those who assert the contrary"); la. putting it forward. which is refused. or (b) 
1910. Eckert 11. Century F. Ins. Co .• 147 Ia. where it is misiCad. or (,.: where thp contents 
507, 124 N. W. 170; MU:h. 1916. Sowiczki 11. are misrepresented"); 1914. Copresham 11. 
Modem Woodmen. 192"Mich. 265. 158 N. W. Parsons. 19 D. Jh R. 443. Alta. (whether a 
891 (insurance application); 1916, Northern pa7ty of foreign birth and unfamiliar ,.,ith Eng-
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Where the document has been ll~t signed, but merely taken into possession 
- as Ii bill of lading or a notice ,it is less easy to fix upon a definite test. 
For formal bill~ of lading, there is a tendency to lay down a general rule that 
the shipper's acceptance of the manual custody of the document from the 
carrier is conclusive; 4 though even here it is in Illinois always left to the 
jury as a question of fact in each case.a But for ticket~, receipts, and n~tices, 
Iish undcrstood the writtcn terms signed, was preter; correctness of interpreter's infolUla-
left to the jury). tion, held to be a proper iES'le); Nebr. 1009, 

UNITED STATES: Fed. 1003, New York First State Bank v. Borchers, 83 Nebr. 530, 120 
C. & H. R. R. Co. D. Difendaffer, 162 C. C. A. 1, N. W. 142 (note signed by alien); N. C. 1918, 
125 Fed. 1:193 {contract signed by an illiterate Hunter & CO. D. Sherron, 176 N. C. 226,97 S. E. 
person, without seeking explanation from the 5 (fertilizer contract, by an illiterate); P. 1. 
other party or from third persons, held bind- 1918, De la Cruz v. Capinpin, 38 P. 1. 492; 
ing) ; 19()'!. Delaware Indiar.:!! v. Cherokee Wasil. 1914, Miller v. Spokane International 
Nation, 193 U. S. 127, 24 Sup. 342 {contract or R. Co., 82 ',,"ash. 170, 143 Pac. 981 (alien illit-
treaty between the Cherokee Nation and the erate signing release); 1916, Faucett v. North
Delaware tribe; an understanding of the latter ern Clay Co., 93 Wash. 239, 160 Pac. 643 
as to the nature of the title conveyed, not con- (grantor an aged man of "low mentality"); 
sidered, the treaty having ocoen read over Wi8. 18i!, Walker v. Ebert, 29 Wis. 194, 196 
repcatedly to both parties); Ariz. 1916, Smith {" the party whose signature to such paper is 
v. Mosbarger, 18 Ariz. 19, 156 Pac. 79 (grantor obtained by fraud as to the character of the 
illiterate and feeble); Ill. 1871, Puffer v. paper iUlelf, who is ignorant of such character 
Smith, 57 Ill. 527 (similar to Walkcr v. Ebert, and has no intention of signing it, and who is 
Wis., infra); Ind. 1905, Ray v. Baker. 1651nd. guilty of no negligence in affixing his signature 
74, u.. N. E. 619 (an illiterate held not bound or in not ascertaining the character of the in-
by obligations signed not negligently through strument, is no more bound by it than if it were 
the fraud of the beneficiary for amounUl in a total forgery, the signature included ") ; 1909, 
excess of agreement; the fact that the obligor Illinois Steel Co. v. Paczocha. 139 Wis. 23, 119 
did not ask the assistance of a third person held N. W. 550 (lease by an alien). 
not negligence in law on the facUl); Ia. 1896, • 1905. Atlantic Coast L. R. Co. v. Dester. 
Green 11. Wilkie. 98 Ia. 74. 66 N. W. 1046 {note :;0 Fla. 180.39 So. 634 (bill of lading signed); 
signed by an illiterate person on false represen- 1868. Grace v. Adams, 100 Mass. 505 (a con
tations that it was a note of an entirely different signor of a package held to assent to the terms 
tenor from the one agreed, held invalid in the of a bill of lading taken by him \\ithout read-
hands of a bona fide holder for value; "the rule ing; "it was his duty to read it; the law pre-
we apply is not the usual one in which innocent surnes, in the absence of fraud or imposition, 
holders of negotiable paper are protected that he did read it, or was otherwise informed 
against fraud in the inception of a note; in of iUl contents and was willing to assent to its 
such cases there is a note, but the bona fidu of it terms without reading it . . . the defendants 
is questioned; in this case the note has never have a right to this protection, and are not to 
ensted in the sense of the minds of the parties be deprived of it by the wilful or negligent 
meeting. and there is no negligence to render omission of the plaintiff to read the paper") : 
the defendant liable on other grounds"}; 1904. 1906. Tewes v. North German L. S. S. Co., 186 
Stoner 11. Zachary, 122 Ia. 287. 97 N. W. 1098 N. Y. 151, 78 N. E. 864. 
(signing a draft without reading, for lack of Contra: 1905, Hayes 11. Adams Esp. Co .• 73 
spectacles; issue of negligence anowed); 1909. N. J. L. 105, 62 Atl. 284. 
Blossi v. Chicago & N. W. R. Co., 144 Ia. 697. The following rulings do not go 50 far: 
123 N. W. 360 (good opinion, by Deemer. J.) ; 1909. F10rman 11. Dodds & C. Ex. Co .. 79 
Md. 1904, Wilson, Close &; Co. 17. Pritchett, 99 N. J. L. 63, 74 Atl. 446 (a shipper presumed 
Md. 583. 58 At!. 360 (rule for illiterates, con- to have read. but not conclusively); 1909, 
sidered); Mas3. 1881, Trambly D. Ricard, 130 Hill v. Adams Ex. Co., 78 N. J. L. 333. 74 Atl. 
Mass. 259 ("The fact that the plaintiff was an 674 (similar). 
unlettered person, who could not read and II In Illinois. the mere acceptance of the bill 
write, is of controlling importance. . . a of lading, or even the reading of it. is treated 8S 
party who is ignorant of the contents of a writ- 'per se' inconclusive: 1873. Anchor Line v. 
ten Ulstrument. from inability to read, who Dater. 68111. 369 ("the shipper had no alterna-
signs it without intending to, and who is tive but an acceptance of it. and his assent to 
chargeable with no negligence in not ascertain- its conditions cannot be inferred from that fact 
ing the character of it, is no more bound than alone "); 1895. Chicago &; Alton R. Co. r. 
if it were a forgery"); lIlinn. 1908, fiundvall v. DB\is. 159 Ill. 53, 42 N. E. 382; 1893. Wabash 
Interstate Iron Co., 104 Minn. 499. 116 N. W. R. Co. v. Harris, 55 Ill. App. 159, 162 {"It was 
1118 (alien signing release explained by inter- necessary to show that he accepted it with a 
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the circumstances of each case are usually investigated (as a question of 
law, however), and the decision turns upon varying considerations of good 
sense and experience.s 

§ 2416. Same: (a) Siglling a Completed Document; (2) Individual 
known to or induced by the Second Party. Where the party's error as to 
the contents of his signed document is known to the second party, the first 
party may, of course, by the general principle (ante, § 2413), insist upon the 
terms as supposed by him, because these are identical with those which he 
appeared to the second party to be intending to utter. In other words, the 
actual and therefore the reasonable consequence of his volition to express 
himself in certain terms was precisely what the second party understood to 
be that expression. 

1. The ordinary instance is that of fraudulent 1IIi.arepreselliationa of the 
document's terms by the second party; 1 and, in particular, a false reading to 

full understanding on his part of the condition '\\ithout reading. upon the faith of misrepre
or limitation. and actually intended to assent 5entations by the other party as to the con
to it; and these were questions for the jury") ; tents. is not binding) ; 
1906. Wabash R. C',o. t'. Thomas. 222 Ill. 337. ArkaJ18a8: 1910. St. Louis I. M. &: S. R. Co. 11. 

78 N. E. 777 (even the signature by the shipper Carter. 93 Ark. 589. 526 S. W. !r.l (release of 
ia not conclusive); 1909. Coats~. Chicago R. I. personal-injury claim); 1910. Stewart 11. Hem
&: P. R. Co .• 239 Ill. 154. 87 N. E. 929 (but here ing. 96 Ark. 371. 131 S. W. 955 (misreprescn-
applying the contrary law of Iowa); 1911. tations as to contents by plaintiff's agent. 
Illinois Match Co. v. Chicago R. 1. &: P. R. Co.. defendant not reading it; prior cases exam-
250 Ill. 396. 95 N. E. 492. ined) ; 1913. Ingram 11. Coleman. 110 Ark. 632. 

6 Ma8B. 1848. Rice 11. Mfg. Co .• 2 Cush. 80 160 S. W. 886 (contract to sell land) ; 
(regulations for mill hands. given to an apply- Geor(lio.: 1904. Central of Ga. R. Co. 11. Good
ing employee. who thereupon went to work; win. 120 Ga. 83. 47 S. E. 641 (releasc signed 
held that the plaintiff was bound "if she had without reading. on fraudulent representations, 
read the regulations, or if she had reech'ed held not binding) ; 
from the operatives in the mill or from other IUinciB: 1912. Turner v. Mers' &: Consumers' 
sources general information as to their Coal Co .• 254 Ill. 187, 98 N. E. 234 (personal 
contents. and was content to waive further injury release by the injured man while in a 
inquiry "); 1891. Fonscca 1'. Cunard S. Co.. hospital) ; 
153 Mass. 553, 27 N. E. 665 (the plaintiff held Iowa: 1907. Eldorado Jewelry Co. 1'. Darne\1. 
to have assented to the conditions of a passen- 135 Ia. 555. 113 N. W. 344 (but the opinion 
ger ticket. printed on two large quarto pages. does not conectly distinguish between fraud 
received by him but not signed nor read. the and unilateral mistake); 1909. Providence 
circumstances being such that "the passenger Jewelry Co. 11. Fessler. 145 Ia. 74. 123 N. W. 
taking it should have understood that it was a 957 (good opinion. by Weaver. J.); 1913. 
contract containing stipulations"; the case of Shores-Mueller Co. 1'. Lonning, 159 la. 95. 140 
a check or pasteboard ticket distinguisbed, N. W. 197 (omiMion to read hecause of tbe 
because it does not" purport to be a contract") ; c.ther Party's fraudulent statements; docu
N. Y. 1870. Blossom 11. Dodd. 43 N. Y. 264 (a ment is binding; careful opinion; this seemE 
passenger held not to bave assented to term" to be settled doctrine for Iowa; but is it not 
printed in small type on the face of a baggage unique as well as unsound?); 1919. Westendorf 
receipt given to him at a time and place which v. Westendorf. 187 Ia. 659. 174 N. W. 359 
made it illegible and given without oral notice (mother's ag,eement to permit adoption); 
of its tenor). 1920. Lillie 11. Schriver. 190 Ia. 861. 179 N. W. 

§ 2416.' The following citations include a 632 ("the perpetrator of the fraud may still 
few cases exceptiona\1y holding the contrary: urge that nothing prevented the party from 
CA)lADA: 1902. Jonea Stacker Co. 11. Green. reading before signing"); 1920. Christensen 11. 

14 Man. 61 (contract for a stack'!r, not read Hanis. 190 Ia. 256. ISO N. W. 325 (contract to 
by the party signing; held void for mis- install heating system; defendant's fraud and 
representations. not fraudulent. as to the plaintiff's failure to read. construed) ; 
contents). KaMas: 1906. Deming Inv. Co. 11. Wallace. 73 

UNITED STATE!!: Ala)>ama: 1896. Bank of Iran. 291. 85 Pac. 139; 1909. Atcbison T. &: 8. 
Guntersville v. Webb. 108 Ala. 132. 19 So. 14 F. R. C-o. 1'. Coltrane. SO Kan. 317. 102 Psc. 
(as between the parties, a d!'posit-slip signed 835 (release of personal bjury claim); 1921, 
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a person illiterate, blind, or alien,·2 here the contrast is marked between the 
present situation and that of § 2415, ante. 

Where the instrument is negotiable, and a 'bona fide' holder later receives 
it, the question becomes one of negligence at large, i. e. whether, with ref
erence to the possible consequences to people in general of signing documents, 
the person signing used such caution as was reasonable; and this principle 
will be the same for illiterate 3 as for literate 4 persons, though the decision of 

Haymaker 11. Alford. 10!) lian. 710. 201 Pac. Gray 17. James, mpra, applied to a release for 
1112 (contract of conveyance. read over to a personal injury daims) ; 
widow. omitting a material clause) ; Oklahoma: 1021. Ozark States Trust Co. r. 
Kentucky: 1007, Western Mfg. Co. t'. Cotton. Winkler, Ok!. ,~02 Pac. 12 (stork-sllb-
126 Ky. i49. 104 S. w. 751); 1913, ~cw Bell J. scription misrepresentations to party signing 
C. Co. 1.'. Oxendine, 155 Ky. 840, 160 S. W. 737 without reading, held not to relieve him) ; 
(release) ; VellllOnt: 1915, Drown r. Oderkirk. 89 n. 
Maine: 1917. Bixler 1>. Wright, 116 Me. 133. 484, 96 At!. 11 (deed fraudul<>ntly read over to 
100 At!. 467 (sale order; careful opinion by a deaf person) ; 
Savlllte, C. J.); W/l8hinaton: 1906, Stone t'. Moody, 41 Wa,h. 
Maryland: 1916, McGrath 1.'. Peterson, 127 680, 84 Pac. 617 (admirable opinion by Root, 
Md. 412, 96 Atl. 551 (contract for sale o! land) ; J.); 1915, Farley 1>. Letterman, 87 Wash. 641, 
Ma88achlUlelhl: 1908, McNamara II. Boston 152 Pac. 515 (lease); 
Elc\'ated n. Co., 197 Mass. 31)3, 83 N. E. 878 West Virginia: 1908, Hale II. Hale, 62 W. VEl. 
(release signed on fraudulcnt representations 609. 59 S. E. 1056 (interesting case of a grantor 
of its contenta by the releasee is not binding; alleged to have been defrauded by his wife and 
tnisrepresentation distinguished from eonceal- his son; careful opinion by Poffenbarger, J.). 
tncnt); 1910, Kiely t'. Corbett, 205 Mass. !58, If the fraudulent representation WIIS mnde 
91 N. E. 410 (fraudulent Il'Iisrepresentation. hy a third per8on, e. g. an agent, the third per-
not found on the facts); 1912, Kean 17. New 80n in an action for deceit cannot invoke the 
York C. & H. n. R. Co., 210 Mans. 449,97 N. E. parol evidence rule: post, § 2439. 
64 (document signed on fraudulent mwepre- 2 Cases cited ante, § 2415, %Jote 3, and the 
sentations is not binding); 1912, Barry r. following: Ga. 1909, Grimslc,y v. Singletary, 
Mutual Life Ins. Co., 211 Mass. 306, 97 No E. 133 Ga. 56, 65 S. E. 92 (an illiterate signing on 
779 (cheek, indorsed upon tne fraudulent rep- fraudulent misrepresentations is not negligent 
resentation of the dclendant's agent that it was by mere failure to consult a third 1Jerson); Ill. 
only a voucher) ; 1900, Pioneer Cooperage Co. r. Romanowicz, 
Michioa~ 1006, Hulett v. Marine B. Bank, 143 186 III. 9, 57!'. E. 864 (release of right of action 
Mich. 219, 106 N. W. 870 (notes signed under by a workman); Ia. 1913, Shores-Mueller Co. 
false .~eprCBentations as to the tenor) ; 17. Lonning, 159 Ia. 95, 140 N. W. 197 (doctrine 
Minnesota: 1905. Eggleston v. Ad\'ance T. Co., of negligence applied; but this is also errone-
96 Minn. 241, 104 N. W. 891 (sale of falm im- ous, as is the doctrine of the same case cited in 
plements) ; 1920, Rosenberg t'. Nelson, note I, Bupra; has not the Court been misled 
Minn. ,177 N. W. 659 (release of a partner- by failing to notice the distinctions between 
ship interest) ; errors known and not known to the oth£'r 
Miuuuri: 1908, Tait 17. Locke. 130 Mo. App. party; in the present case, tho document was 
273, 109 S. W. 105 (agent misreading): e;ued on by the party perpetmting the alleged 
New JerBey: 1913, Dunston Lithograph CO. II. rascality, an.J not by a 'bona fide' transfel'ee: 
Borgo, 84 N. J. L. 623, 87 Atl. 334 (order for none of the present doctrines are supposed to 
goods) : protect proved rascals); Ky. 1920, White 
New Yurk: 1879, Kilmer to. Smith, 77 N. Y. 226 Sewing Machine Co. 17. Stnith. 188 Ky. 407, 
(conveyance containing an undertaking to pay 222 S. W. 81 (snIe of a machine to one who 
a mortgage debt; the parties not haling orally "was almost blind, could not read," and relied 
understood this as a term, and the defendant on the agent's reading); Oklo 1917, Myler v. 
having inserted it deliberately "ith the intent Fidelity M. L. Ins. Co .. 64 Okl. 293, 167 Pac. 
of deceiving the vlaintiff, though the plaintiff 601 (false reading to a person of defective ey~ 
signed it without noticing the clause, the clause sight); Vt. 1901, Cameron 17. Estabrooks, 73 
was struck out): 1881, Albany C. S. Instit. r. Vt. 73, 50 At!. 638; 1909, Vaillancourt 17. 

Bardick, 87 N. Y. 40 (facts and ruling similar Grand Trunk R. Co., 82 Vt. 416, 74 At!. 99 
to Kilmer 17. Smith, 8Upra) ; (release of right of action by a ,,·orkman). 
North Carolina: 1909, Gray v. Jaraes, 151 N. C. 3 Cases cited ante. § 2415, note 3. 
SO, 65 S. E. 614 (deed misrepresented, and 4 Enoland: 1869, Foster v. Mackinnon, L. R. 
signed without reading); 1910, McCall 17. Toxa- 4 C. P. 704 (C. brought to the defendant, 
way T. Co., 152 N. C. 648, 68 S. E. 136 (rule of who was aged-, a bill of e:tehange, stating that 
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it might be different' in the two cases. Here the principle should flexibly 
adapt itself to the policy required by the local necessities of the times, as 
based on the dangers shown by experience and the relative interests needing 
p "otection. Accordingly, in a number of States, legislation has required, 
under penalty, that promissory wtes given for certain articles (including 
lightning rods, patent medicines, and jackasses) shall be stamped "non
negotiable" in red ink.s 

2. Where the first part~"s error is merely known to the second party, 
without fraudulent means by the latter, the result is still the same, for the 
latter cannot claim that the first party's expressed words were reasonably 
so accepted by him; 6 the only difference ought to be that in this case the 
first party should be satisfied with having the document reformed, wHl~ in 

it was a guarantee, and the defendant, seeing oC certain bonds whose terms made them re
only the back of the paper, and believing it to dl'emable in 20 Yl'a~, instead of in 10 years as 
be a guarantee of a sort formerly signed, wrote by the vote of the town-meeting; "he plaintiff's 
his name; an instru('tion that the defendant treasurer having signed the bonds 'I'Iithout 
was not liable to a bona/we holder if he signed reading them, but the defcndant knowing of 
it all fraudulent reprcscntations "in the belief the error; good opinion by Loomis, J.); Ga. 
that it was a guarantee and if the defendant 1883, Shelton 11. Ellis, 70 Ga. 297 (the plaintiff 
was not guilty of any negligence in so signing printed some schedules of railroad·fares. in 
the paper." was hcld cOllect; "it was not his which by mistake a certain fare was printed as 
dcsign, and, if he were guilty of no negligence, $21.25 instead of $36.70; the defendant, know
it was not even his fault, that the instrument ing of the error, bought from an agent of the 
he signed turned out to be a bill of exchange; railroad a quantity of tickets at the enoncous 
it was as if he had wtittl1n his name on a sheet price; the plAintiff was held entitled to ha\'e 
of paper for the purpose of franking a letter, the tickets impounded); Ind. 1888, Keister 11. 
'or in a lady's album "); HO'l'l'atson II. Wcbb. Myers, 115 Ind. 312, 17 N. E. 161 (similsr situ
[190S)1 Ch. 1 (dc!~ndant signed certain deeds ation for a mortgage; "a party who admits 
on H.'srepresentation that they transfened the that an instrument which a court of equity is 
E. property; in fact, they contained a mort- asked to reforul does not set forth the agree
gage to W. covenAnting for payments and came ment as it was actually made, and as the other 
to the hands of W. an innocent party; held party believed it did, 'I'Iill not be heard to say 
binding, as the defendant knew at least that that he intentionally brought about or silentlj' 
the deed did deal with that property). acquiesced in the discrepancY between the 

United Statu: 1905, Home Nat'l Bank to. instrument a'ad the agleement as made"); Ia. 
Hill, 165 Ind. 226, 74 N. E. 1086 (a note Daly 11. Simonson, 126 Ia. 716, 102 N. W. 
inserted by trick between the folds of another 780 by the plaintiff, omitting a clause 
paper presented to the defendant Cor his sig- giving to the defendant, the and illiter
nature; not liable, because not negligent on ate, the right to remove fixtures; reformation 
the facts); 1916, Lundeau II. Hamilton, 184 a1l0wed); Nebr. 1903, Story II. Gammell, 68 
la.907, 169 N. W. 208 (mortgage; holder not Nebr. 709, 94 N. W. 982; Pa. 1890, Wanner 
protected beca.use not 'bona fide'); 1907, 11. I,s,ndis, 137 Pa. 61, ~ .. O At!. 950 (the"p'aintiff 
Biddeford Nat'I Bank 11. Hill, 102 Me. 346, 66 signed a deed on the representation that its 
AtI. 721 (note signed by deCendant on 0.'8 contents affected only a tenancy in common, 
fraudulent representatioD8 ir.at it was a re- but it in fact included a release of dower; the 
ceipt; as against a 'bona fide' holder, no issue defendant purchased at /$ public sale, but after 
of negligence was submitted); 1905, Brown 11. notice of the enor given hy the plaintiff; the 
Feldwert, 46 Or. 363, SO Pac. 414 (promissory deed was held invalid as to the dower); B. I. 
!lote signed without reading, held binding; 1911, Weil 11. Quidnick Mfg. Co., 33 R. I. 58. 
placed on the ground of negligence). 80 Atl. 447 (oral offer ofa contrs.ct,mie-Wlitten 

6 The statutes are not here collected. A by the offeree, and then signed inadvertently 
l!UrVey of the questions arising under the by the offeror; held void, if the offeree was 
statutes (which vary in their extremity of fraudulent in the mis-wliting); S. C. 1921, 
meo.sures) is given in the following opinion: Jumper 11. Queen Mab Lumber Co., 115 S. C. 
1920. McCabe II. Williams, 45 N. D. 330, 177 452, 106 S. E. 473 (defendant had not read the 
N. W. 3i8. contract before signing. but plaintiff had read 

G Con". 1885. Loomis 11. Day, 52 Conn. 483 it; the terills being contrary to oral contract, 
(the plaintiff W/18 held entitled to the correction reforlllation W88 allowed). 
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the case of fraud, he ought to be entitled to repudiate the entire transaction, 
by way of penalty upon the trickster. 

3. Where the first party's error was not known to the second party, but 
'as induced by the latter's own conduct, here also the first party may not be 
ound; for in such case it may well be that the terms actually expressed did 
ot come to be expressed as the natural consequence of the first party's vo

lition, but were due rather to the second party's own conduct. In that 
event, the latter is not entitled to charge the former with them; in the con
trary event, the case becomes the ordinary one of individual mistake, which 
is immaterial (ante, § 2415). This distinction in practical application may 
lead, of course, to fine shades of interpretation of conduct.7 Whether the 
remedy lies in cancellation or reformation of the instrument is a different 
question (post, § 2417). 

4. A relecwe of a cause of action for personal injury is often sought to be~ 

7 ENGLAND: 1869, Mackenzie v. CoulSOD, son who by 'Word or act has induced the omis-
L. R. 8 Eq. 368 (the defe.ndants, desiring to sion to read"); 1a.1896, Marshall tl. Westrope, 
secure an insurance against' particular average 98 Ia. 324. 67 N. W. 257 (defendant and plain-
by rust, en~ged F. to secure insurant'll i F., tiff, negotiating for a sale, difFered as to the 
acting through H., who acted through S., medium of payment i the defendant, hMing 
whose clerk W. negotiated, procus:erl from the said that he would consider the matter and 
plaintiffs a memorandum which expressly ex- make a final proposition, sent by mail a draft-
cepted particular average, but in filling out the contract signed by himself contllining his origi-
policy this cluuse was inadvertently omitted, nal tenns, which the plaintiff after reading, 
and the plaiatiff signed the policy without signed, in the suppOsition that the terms repra-
reading it or knowing of the omission, and the sented his own origina! terms i held, that the 
policy on being transmitted to the defendants onlY agreement msde "was the one expressed 
was accepted by them as being in accordance in writing," and that even if the plaintiffs 
with their intention; held, (1) that the policy wished to cancel it, "their own negligence in 
as signed and scnt by the plaintiffs was a mere signing the contract would seem to be a bar"); 
propOsal, and became a contract only when 1921, Merriam 11. Leeper, 192 Ia. 587, 185 
accepted; (2) that the defendant was not ra- N. W. 134 (notes and mortgage not reat! over; 
sponsible for the el1oneous transcription by refolmed on the gJound of mutual mistake); 
S:s clerk; and (3) that the plaintiffs' own N.J. 1903, Wiraching'D. Grand Lodge, 67N. J. 

made them responsible for the Eq. 711, 06 Atl. 713 (deed of transfer /ligned by 
ter/lls olthe instrument as transmitted by them a foreigner, under peculiar circumstances; 
and accepted by the defendants). rescission allowed; the other party being under 

CANADA: 1915, Jadis 1). Porte, 23 D. L. R. mistake as to another fact, but noi knowiag of 
713, Alta. (reformation for mutual tnistake, the gJantor's mistake) i N. Y. 1878, Moran 11. 
not aecessarily refused because the applicant McLarty, 75 N. Y. 25 (plnintiff held not en-
himseU drafted the instrument). titled to the reformation of an in6trument con-

UmTl!lD STATES: Ala. 1909, Prestwood v. taining a guaranty clause, which was to have 
Carlton, 162 Ala. 327, 50 So. 254 (wan1lnty of been a :part of the agreement by the defendant's 
title in a lease; defendant allowed to show understanding but not by the plaintiff's, th~ 
that he /ligneri the lease in reliance on plaintiff's plaintiff having partially read the instrument 
crroneous draft of the description of Isnds and then signed it without noticing the clause) ; 
included; good opinion, by Mayfield, J.); N. C. 1004, Jones ?I. Wan en, 134 N. C. 390, 46 
Conn. 1887, Palmer tl. Ins. Co., 54 Conn. 488, S. E. 740 (here the defendant drew the con-
9 Atl. 248 (the parties having agreed to renew tract, and by mistake inserted the wrong price, 
a policY of insurance the defendant wrote into and the plaintiff was illiterate; refolwation 
the new policy without calling the plaintiff's allowed); W. Va. 1904, Medley 11. Getman A. 

. attention, a new clause of co-insurance, and the Ins. Co., 55 W. Va. 342, 47 S. E. 101 (insurance 
plnintiff signed it without reading; .' the rule policy wl'itten by the agent of the insurel', and 
of law that no person shall be permitted to mistakenly reciting the title, etc., of the prop-
deliver himself from contract obligations by erty, the insured not having read it; reforma-
saying that he did not read what he signed or tion allowed; Brannon, J., diss.). 
accepted is subject to this limitation, namely, Compare the insurance cases cited post, 
that it is not to be applied in behalf of any per- § 2434, n. 4. 
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avoided on one or another of the foregoing grounds. The circumstances 
attending their execution sometimes make two or more of these grounds ap
plicable; hence it is not always possible to learn which circumstance is 
judicially treated as decisive. In general, the modern trend is to lay down 
no one or more rules of thumb, but to develop a special doctrine in each 
Court for that class of cases, liberally relieving the part~· who has signed the 
release.s 

§ 2417. Same: (a) a Completed Doc1Jlllellt; (3) Mutual Mistake; 
General PI jnciple. 1. Concerning mutual mistake and its effect on the terms 
of the jural act, it is necessary at the outseU.o-.ex('lnop twn_,!III:'c:ttQ..l1S_~:h~h. do 
not involve the present principle. In the first place, the question what sort 
of mistake including individual mistake ' will suffice to bar a bill for spe
cific performance, is a distinct one; it involves merely the choice of remedies,. 
not the terms of the valid act.l In the next place, the question whether an 
act may be avoided for a mistaken a"sumption of fact external to the contract, 
is a distinct one, belonging under the principle of avoid ability (post, § 2423). 
This kind of qup.stion arises for all varieties of acts, for example, a will or 
a gift is made to a younger son on the erroneous assumption that the elder 

8 With the following citations should be con
sidered some of the earlier ones cited 8Upra in 
this section and ante. § 2415: Fed. 1920. Pacific 
Mail S. S. Co. D. Lucas. 9th C. C. A. 264 Fed. 
938 (validity of a .. mutual re1ea~" required by 
U. S. R. S. § 4552 for discharge of seamen; 
here the seaman had not read the document; 
held invalid); Cal. 1920. Wilson I). San Fran
cisco-Oakland T. R. Co.. Cal. App. • 191 
Pac. 975 (release obtained by fraudulent rep
resentations); D. C. 1910. Baltimore & O. R. 
Co. I). Morgan. 35 D. C. App. 195 (release 
signed without reading on the supposition that 
it was a receipt only); la. 1908. Kelly I). Chi
cago R. I. & P. R. Co .• 138Ia. 273. 114 N. W. 
636 (collecting prior cases); Kan. 1918. Black 
IJ. Wichita. 103 Kan. 332. 173 Pac. 1068; Md. 
1916. Hammond I). New York P. & N. R. Co .• 
128 Md. 442, 97 Atl. 1001 (releBllC not read by 
plaintiff. but without fraud by defendant; held 
valid); Minn. 1918. Oestreich IJ. St. 
P. M. &. O. R. Co .• 140 Minn. 280. 167 N. W. 
1032 (release signed in a hospital) ; N. M.1918. 
Morstad IJ. Atchison. T. & S. F. R. Co .• 23 
N. M. 663.170 Pac. 886 (in bed at the hospital; 
.. his sole excuse for not reading the docnment 
is that he did not have his and conse· 
quently could not read it "); Oklo 1917. RaUs 
I). Caylor Lumber Co.. Oklo • 162 Pac. 711 ; 
Pa. 1920. Ralston D. Philadelphia Rapid Tran
sit Co .• 267 Pa. 257. 110 At!. 329 (release of per
sonal injury claim; plaintiff had not read over 
the document before signing; the majority 
opinion mingl!!'!1 the deu:nuination of the ques
tion of fact wh.ether there was fraud with the 
discussion of till: applicable law. fails to define 
fraud and discriminate its distinct kinds in 
this connection. and leaves the subject in 

• 

clouds. though elaborately expatiating upon 
it; the concurring opinion of Simpson. J., lays 
down a codified rule in concise definite phras~ ; 
but expresses the view on grounds of modem 
policy that a release given shortly after a phy
sical injury and while under the influence of 
mental shock. at the solicitation of the injuring 
party. should be presumed to have been made 
under undue influence); 1920. Palkovitz I). 

American S. & T. P. Co .• 266 Pa. 176. 109 At!. 
789 (release not explained to foreigner); Utah: 
1918. Dovich I). Chief Consolo Mining Co .• 53 
Utah 522. 174 Pac. 627 (release given at the 
hospital); Wa"h. 1912. Hicks I). Jenkins. 68 
Wash. 401. 123. Pac. 526 (release signed by a 
person mentally ill). 

§ 2&1'1.1 Enq. 1746. Joynes 1). Statham. 3 
Atk. 388; 1794. Rich 11. Jackson. 6 Ves. Jr. 334. 
note (L. C. Hardwicke: .. Parol evidence of the 
conduct of the parties. the manner of conduct
ing the transaction. the unCairne88 and hard
ship. may alford a good ground to leave the 
party in the condition in which he puts himself 
at la'!'!. to make what he chooses to make of it; 
but ought not to make this Court give him any 
aid "); 1801. Townshend I). Stangroom. 6 Ves . 
Jr. 328. 333 (L. C. Eldon; holding it not true 
.. that because parol evidence [of unilatera1 mis
take) should not be admitted at law. therefore 
it shall not be admitted in equity upon the 
question whether. admitting the to 
be such as at law it is said to be. the party shall 
have a specific execution "); U. S. 1918. Wol
denburg 17. Riphan. 166 Wis. 433. 166 N. W. 21 
(exchange of land; a singular case); compare 
the cases and citations in Ames' Cases on 
Equity Jurisdiction. 374 If. 
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one is deceased; or a deed is made of land seen by the parties and accurately 
described in the deed, on the erroneous assumption that it contains forty acres, 
though in fact it contains only thirty acres; or a deed attempting n:erely to 
release dower employs, by error of law, terms which effect a transfer of the 
wife's estate sole.2 In all such instances the present principle is not im·oh·ed. 
This is to be seen in three respects; for one thing, the terms of the act itself 
are not the subject of error; they are precisely as intended, and the error is 
as to a fact exterior to the instrument; for another thing, there is no variance 
between the oral understanding and the subsequent docun:ent; the question 
would be precisely the same had no writing been used, . as when a horse, 
sold orally, proves to have been dead at the time of the sale; and, finally, in 
these cases the problem varies for different kinds of acts, for the rules about 
materiality of error as applied to the case of a testator or donor are different 
from those which apply to sales and other contracts. 

2. The kind of mutual mistake invoked in the present principle is purely a 
mistake as to the actual words 'intended to form part of the act, just as in the 
cases of individual mistake already considered (an ie, §§ UI.5-UIG). This 
sort of mutual mistake can rarely occur in oral acts, but it is common enough 
in written acts. The case is the simple one of an oral agreement which, when 
reduced to writing for signature, contains tcrms yar~·ing from the actual 
understanding of the parties, but is ne\·ertheless signed b~· them both in 
ignorance of the variance. Xo one appears eyer to ha\·e doubted that in such 
cases the instrument should be judicially amended to represent the actual 
agreement.3 The onl~' uncertaint~· has been in the theory of this proceeding. 
The important aspect of theory is that the amendment ought not to be . .ron
ceived as a change or correction of the actual agreement. The erroneous 
instrument itself is not the actual agreement; that is found in the parties' 
common supposition of what the instrument contained, because, on the gen
eral principle (ante, § 2413), the terms of the act, for either party, are such 
as were reasonably caused by him to be apprehended by the other, and these 
clearly the instrument itself does not represent. "Neither party," in the 
language of :i.\:ir. Justice Holmes, "has purported or been understood to 

2 The following cases will serve as examples: McClanahan, Va. ,108 S. E. 85!) (rcser-
1871, Stockbridge Iron Co. v. Hudson Iron Co., vation of "one half of the mineral" in a con-
107 Mass. 290, 318 (where the mistake is only as veyance). 
to the legal effect of intended words, reform a- 3 The doctrine goes back to the beginnings 
tion will not be granted); 1920. Nygard v. of modem equity: 1750, Baker v. Paine, 1 Ves. 
Minneapolis St. R. Co., 147 Minn. 109, 179 Sr. 456 (bill for account on a sale of goOds, with a 
N. W. 642 (release of "all actionR ... arising deduction for certain charges; but "it appeared 
or to glOW out of an accident," held not to by the minutes and the calculations made by 
include results of injuries unknown to both th'emselves at the time that this was contrary 
parties; placed on the.glound of mutual mis- to the intent and a mistake by the drawer"; 
take); 1889, Newton I). Tolles, 66 N. H. 136, L. C. Hardwicke held that "these minutes must 
19 At!. 1092; 1875, Bush I). Hicks, 60 N. Y. be taken to be the agreement of the parties, and 
298, 301 (a dllt.>d reformed in which the de- if any materiaJ variation [as is admitted by the 
scriptive words of the boundaries were the in- defendantl, the articles must be rectified "). 
tended ones, but the description covered more Some of the Codes, citcd ante, § 2413, cover the 
land than was intended); 1921, Charles v. subject sketchily. 
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express assent to the conveyance as it stands." 4 Hence the frequent em
phasis of judicial opinion upon this theory of the process: 

1869, J.UIF-':i, V. C., in Mach'enzie v. Coulson, L. R. 8 Eq. 368: "Courts of equity do not 
rectify contracts; they may and do rectify instruments purporting to have been made in 
pursuance of the terms of contract~." . 

1858, AllES, C. J., in Diman v. R. Co., 5 R. I. 130: ".-\. Cf)urt of equity has no power 
to alter or reform an agreement made between parties, since this would be in truth a 
power to contract for them: but merely to correct the writing executed as e"idence of the 
agreement, so as to ma1,c it ell.llress [to all the world] what the parties actually agleed to. 
It follows that the ml:;wke which it may correct in such a ".riting must be, as it is usually 
expressed, the mistake of both parties to it: that is, such a mistake in the draughting of 
the "Titing as makes it convey the intent or meaning of neither party to the contract." 

l8i9, R-I.I'ALLO, .J., in Whittemore v. Farrington, i6 N. Y. 452: "The jurisdiction to re
form v.Titten instntments in cases free from fraud is exercised only where the instntment 
actually executed differs from what both parties intended to execute and supposed that 
they were executing or accepting." 

1894, TORll..'-!',cE, J., in Park Bros. & Co. v. Blodgett & C. ('0., 64 Conn. 28, 29 At!. 133: 
"The written agreement certainly fails to express the real agreement of the parties in a 
material point; it fails to do so by mutual mistake; ... and the instrument, if corrected, 
\,ill plaee both parties just where they intended to plaee themseh'es ill their relations to 
each other." 

3. There is therefore an insidious fallacy in the language of an early and 
much quoted deci::iion 5 which places this doctrine upon the ground of enforc
ing 8pecific performance of contract8, i. e. of assuming that there are two acts 
of contract, the prior one including b~' implication an oral agreement to 
reduce the oral transaction to written form. But written contracts are not 
necessarily preceded by oral ones; the moment of assent, and thus of the 
beginning of obligation, to the terms as finall~' settled upon may be the 
moment of signature of the writing, as in numerous negotiations by mail; 
and in such instances it is equally possible (though not common) for an erro
neous term to be inserted in the draft at the last moment. The correction of • 

erroneous instruments therefore does not rest necessarily upon any assump
tion that a prior completed oral contract is being enforced. This fallacious 
assumption has, however, led practically, in a few jurisdictions, to the an
omalous doctrine that a term omitted from the writing by mutual mi8take (as 
distinguished from a term inserted by mistake) cannot be inserted in amend
ment, if the contract is one required by the statute of fraud8 to be 'in writing.s 

'1891, Goode 1>. Riley, 153 Mass. 585, 28 cise of its acknowledged jurisdiction afford 
N. E. 228. relief ill the one case as well as in the other, by 

~ 1825, Washington. J., in Hunt 1>. Rousma- compelling the delinquent party fully to per
nier, 1 Pet. 1: "The execution of agreements, form his agreement according to the terms of it 
fairly and legally entered into, is one of the and to the manifest intention of the parties." 
peculiar branches of equity jurisprudence, and e 1869, Glass 1>. Hulbert, 102 MMS. 24 
if the instrument which is intended to execute (" From the oral agreement there can be de
the agreement be from any cause insufficient rivoc no legal right. either to have pcrformance 
for that purpose, the agreement remains as of its stipulations or Wlitten evidence of its 
much unexecuted as if one of thc parties had terms "); 1920, Bryant Electric Co. 1>. SWn, 
refused altogether to comply with his cngage- 95 Conn. 211, III At!. 204 (reformation of 
ment; and a court of equity will in the exer- wrong description of party). 
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If it had been appreciated that the process of reformation consists in 
making the instrument state what the parties supposed that it represented 
_. in short, in making it represent what they are doing, not what they have 
already agreed to do, this anomaly would not have been accepted. For 
example, if the parties, for the first and last time, met and signed a document 
in ink which proved to be a disappearing ink and became straightway invis
ible, the Court could undoubtedly cause the terms to be indelibly restored 
according to the parties' understanding of what the paper contained; here the 
process is in effect precisely the ordinary one known as "reformation," and 
~'et there is no writing as required by the statute. The theory of reformation 
is that the instrument alread~' is subjectively i. e. to the parties what 
they supposed it to be, and thereforc that the statutory requirement of writ
ing is, subjectively at least, satisfied; and that the" reformation" is needed 
only to make the instrument appear to all the rest of the world as it appeared 
(and therefore legally was) to the parties when they signed it. 

The really complicated and troublesome questions concerning mutual 
mistake, as commonly so called, nre those of the character first mentioned, 
namely, questions as to the materiality of some expressed term or unexpressed 
assumption. These are questions common to all contracts, written or unwrit
ten, and involve the theory of avoidability (post, § 2423). 

§ 2418. Same: (a) Signing a Completed Document; (3) Mutual Mistp.ke, 
B.8 affecting Bona Fide Holders for Value. The theory of reformation is to 
make the instrument state, objectively and in appearance to others, what it 
did subjectively state to the parties themselves. The one party is not bound 
to the other by the purporting tenor of the act, because the other party shared 
the error. But as against third persons, who are not sharers of the same sup
position, and who are authorized by the substantive law to rely upon the in
strument as defining the rights acquired by it, the tenor of the instrument 
controls, as a necessary result of the general principle (ante, § 2413) that the 
actor is responsible for the reasonable consequences of his act. In other 
words, an instrument may be reformable as against one person, but not as 
against another; the only condition being, in the latter case, that the trans
action is one by which subsequent transferees may acquire rights not wholly 
dependent on the title (i. e. the jural acts) of their transferors. This will of 
course be the case with commercial paper. It should also be recognized for deeds. 1 

§ :IUS. 1 Eng. 1862. Galrurd ~. Fmnkel. 30 have a lien on the house for the amount of the 
Beav. 445 (the plaintiff and the deiendant advance8, whether the defendant retained or 
agieed for a lease by the fonner to the latter at gave up the ICWle); U. S. 1891, Holmes, J .. 
2301., but the plaintiff, in filling out the blanks. in Goode~. Riley. 153 :'tinss. 585, 28 N. E. 228 
wrote by mistake 1301. for 2301.; the defendant (" As things stand, a purchaser without notice 
signed the lease with knowledge of the dis- could hold him to the words which he has 
crcpancy; held, (1) that the defendant might used "); 1905, Shields ~. Mongollon Explor. 
give up ·the lease, but if she retained the lease, Co.. 137 Fed. 539. 549. C. C. A.. semble 
could do 80 only at B rent of 2301.; but (2) that (" There is no hard-and-fast rule that one who 
B., who had advanced money to the defendant fails to read a deed before signing it may not 
on an Bssignment of the lease, was to be treated seek its refcuwation in equity in a case where 
a8 a purchaser for value without notice and there has been a mutual mi~tak8"). 
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The theory of the law is well iliustrated in the circumstance that the same 
deed may at the same time be reformable as against one of the original 
parties to it, though not as against Rnother.2 

§ 2419. Same: (b) Signing a Docllment having BlankB, or capable of Altera
tion; Writing One's Name not as I!, Signature. (1) When a document as 
signed cont.'lins a blank space, and the blank is afterwards filled in by another 
person, the liability of the maker to be charged with the terms thus filled in 
is determined by the general principle of reasonable consequences (ante, 
§ 2413). As against the pe180njillillg the blall~', the maker is of course charge
able with such terms as accord with his own authority or consent,1 and is , . 
not chargeable with any other terms. B,ut even against third per801lS who 
may by substantive law rely on the instrument as the foundation of their 
rights, the maker may be chargeable, by the test of reasonable consequences; 
because an improper insertion by the immediate transferee may be (in 
the circumstances) a consequence which a prudent man might well have 
apprehended. 

For negotiable instruments,2 as w('ll as for dccds,3 this principle seems to 

2 1862, Glmard 1'. Frankel, supra: 1876. custodian only. and intending that the notes 
Wilcox 1'. Lucas, 121 l\IMB. 22 (" ... sold his should not be issued until he sent instructions ") ; 
share o! mining land to L. and A., and. by Can. 1911.. Jarvis v. Willson. 45 Can. Sup. 401 
mistake in supposing certnin ore land not to be (blank filled wrongfully hy ugent); r:. S. 1914. 
within the share. an intended reservation or GroD\'old v. Federal t:nion S. Co .• 8th C. C. A .• 
rights was omitted; re!OImation was orden'd 212 Fed. 90S (bond). 
as to L., who shared the mistake, "to prevent S Cal. 1920. Riverside P. C. Co. v. :"I-Iary-
him rrom relying on the grant," but not as to land Casualty Co., Cu\. App. ,189 Puc. 
A., who did not Hhare the mistake). SOS (sureties signing a bond in blank); 1913. 

Whether rerormation can be afforded at law, O.by 1'. Roynolds. ~60 Ill. 576. 103 X. E. 556; 
under code procedure. is an interestin6 que,,- Ka'l. 1890. State ~. Matthews. 44 Kan. 596, 25 
tion: 1905 • .£tna Ins. Co. v. Brannon, 99 Tex. Puc. 36 (the grantor executed a deed with a 
391,89 S. W. 1057 (misdescription by mutual blank !or the grantee's num~. und I"ft it with 
mistake in an insurance policy; whether a£ter a !>1. to negotiate with a proposed grantee; M. 
fire the contract can be treated as having beell filled in his own name. and recordl·d the deed, 
refOlmed, for the purpose of allowing recovery) ; then mortgaging the land to T .• on the faith 
1905, Phcenir Assur. Co. e. Boyette, 77 Ark. 41, or the record; T. wus held to obtain a good 
90 S. W. 284 (similar). title); 1911, Guthrie r. Field. S5 Kan. 58, 116 

§ lUG. 1 Eno. 1829, Hudson 1'. Revett. 5 Pac. 217 (a strnnKe cuse on the fa('ts); Minn. 
Bing. 368 (quoted ante, § 2408); U. S. 1911>. 1889, Dobbin r. Cordiner, 41 ~linn. 165. 42 
Merchants' National B'k 1'. Brastrup. 39 X. D. N. W. 870 (udeed executed by a married woman 
619, 168 N. W. 42 (note with interest-figure without reading it. on her husband's false 
left blank). representations. wus left blank as to grantee 

2 Eng. 1853, Montague 1'. Perkins. :!2 and description of property, and the husband 
L. J. C. P. 187 (de!endant held liable on an :lC- filled it with a grantee's nnrue and a descrip-
ceptance in blank, filled up and negotiated by tion o! the wife's property; the 'bona fide' 
the payee twelve years later; "he must he grantee was held to obtain a good title, on the 
taken to have intended the natural consequence ground of the wife's "culpable negligence ") ; 
or his act ") ; Smith e. Prosser, [1907]2 K. B. 735 1920, Hedding 1'. Schal'ble, 146 Minn. 95. 177 
(blank notes signed by derendant and lert with ~. W. 1019 (derendant hunded to H., a real 
an agent under instructions not to use until estate broker, a deed duly executed. with 
authorized by cable; the agent filled them glantee's name in blank; plaintiff, negotiating 
without authority and negotiated them to the for sale with the broker, saw the deed yet 
plaintiff on !alse representations; held, not blank, and the broker filled in plaintiff's name 
liable; uD8<lund; the opinion of Vaughan before delivering the deed; held, (1) that the 
Williams, L. J., draws a seholastie and unten- burden or proor was on plaintiff to show by 
able distinction between placing signed blanks other evidence H.'s authority, (2) that the 
~'ith an agent "for the purpose o! its being de!endant's instructions to H. as to not deliver-
issued as a negotiable instrument," and "as ing the deed or filling the blank were admissible 
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have settled into a rule of thumb, where the blank is expressly left for the 
purpose of later completion and the document is handed away. But where 
the document, though expressly left incomplete, is retained by the maker 
and later leaves his custody without his consent,4 or where the blank is a 
mere superflUO!l3 space left uncancelled in an otherwise complete instrument,5 
the act is treated as not negligence' per se,' and the question turns upon the 
circumstances of each case. 

(2) Where after execution a document has been altered and is acquired by 
a third person in its altered condition, the same principle serves as a test; G 

here the question seems always to be open upon the circumstances of each 
case. 

(3) Where the person charged had not signed any document at all, but 
had written hUl name alone, i. e. for some other purpose than as a signature 
to a preceding written statement, it is natural to find the COlil'tS holding him 

though not communicated to the plaintiff; oC his ('wn "); U. S. 1910. Diamond Distilleries 
unsound on both points, Cor the broker's Co. t). Gott, 137 K~·. 585, 126 S. W. 131 (inser-
possession of an executed deed with blank tion of a place of payment in a blank leCt 
grantee is sufficient evidence of authority, and unfilled on a printed Conn). 
the private understanding between broker and S ENGLAND: 1859, Ingham t). Primrose, 7 
deCendant was legally immaterial to affect a C. B. N. B. 82 (defendant held liable on an ac-
purchaser without notice); Or. 1914, Tclschow ceptance delivered to M. without consideration 
v. Quiggle, 74 Or. lOS, 145 Pac. 11 (contra; to be discounted, returned to the defendant by 
but the ground of the buyer's negligence M. after Cailing to obtain discount, then torn 
would here have been sufficient, even on the in two pieces by the defendant and thrown into 
opposite principle) ; the street, and picked up by M. in the defend-

Contra: 1918, Butte Investment Co. 1:. Bell. ant's presence, and aftel wards negotiated by 
- Mo. , 201 S. W. 880. M.; "the case appears to turn on the question 

f 1839, Van Amringe I). Morton, 4 Whart. whether the act of tearing the bill in two pieces. 
382 (a deed executed and acknowledged, with being manifest on the face of it, is such an act 
a blank for the grantee's name, locked by the as 'prima Cacie' ought to have indicated to the 
grantor in a drawer of which the key was given plaintiff that it had been "ithheld or with-
to his brother, who abstracted the deed, filled drawn Crom circulation; ..• it was properly 
out the name oC a grantee and delivered it. was a question Cor the jury whether the bill exhib· 
held not effective, there being no negligence or ited appearances which would have led a man 
deCault in the maker). of ordinary intelligence to the conclusion that 

5 ETIIJ. 1827, Young t). Grote, 4 Bing. 253 it had been torn Cor the latter purpose"). 
(deCendant held liable Cor ohecks signed by him UNITED STATES: Mich. 1870, Wait v. Pom-
in blank, leCt in his wife's custody, and so filled eroy, 20 Mich. 576 (deCendant held not liable 
out by her direction that a blank space before on a note from which, before indorsement to 
the amount could be filled in to make SOL. into the plaintiff, had been detached a memoran-
3501.; "we decide here on the ground that the dum at the foot, conditioning payment on 
banker has been misled by want oC proper cau- delivery oC a machine; "no one is bound to 
tion on the part oC his customer"; "the checks, guard against every possibility oC felony"); 
leCt by him to be filled up by his wife, when IU. 1870, Harvey 11. Smith, 55 Ill. 224 (similar 
filled up by her become his genuine orders ") ; note, bearing the condition in pencil, which was 
1854, Barker I). Sterne, 9 Exch. 684 (" whether erased before transCer; tho deCendant held 
the better gxound for supporting that decision guilty oC "giOas carelessness," and 'an instrue-
is that the drawer is responsible Cor his negli· tion that he was liable if the erasure could have 
gence . • • or that the rest oC the world must been made "without leaving any trace which 
judge oC the authority to fill it up by the paper could be detected by a prudent and careCul 
itself and not by any private instructions, it is man," held proper); Pa. 1875, Brown I). Reed, 
unnecessary to inquire "); 1875, HaliCax Union 79 Pa. 370 (deCendant signed an agreement to 
v. Wright, L. R. 10 Exch. 183 (the ruling in pay over the proceeds oC machines sold by him 
Young I? Grote apprO\'ed, as "perhaps only an as agent, the words being so printed that, on 
application oC one of those general principles separating the paper vertically, one half bore 
.•. that a man cannot complain oC the conse- the signature and a Conn of promissory note; 
quences oChis OWIl default against a person who "whether there was negligence in the maker 
was misled by that doCault without any fault was clearly a question oC Cact Cor the jury"). 
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not responsible, as a matter of law.7 Only rarely could the circumstances 
here justify leaving the question of negligence to the jury. 

(4) 'Vhere the document contains additional words on the margin, or some 
other unusual place, and the issue is whether the signer is responsible for 
terms thus inserted either before or after the act of signing, the same general 
principles apply.s 

§ 2420. (0) Delivery of a. Document; Deed or Negotiable Inatnunent de
livered to Bona Fide Holder contrary to Intent of Maker. The third element 
of every act, its finality of utterance (ante, § 2404:, par. 1, c, § 2408) usually 
marked by the delivery of the instrument " is equally governed, in respect 
to the competition between intent and expression, by the principle of reason
able consequences (ante, § 2413). \Vhether the act has been completed, or 
delivered, is not to be determined by the actual intention of the actor, but by 
the inquiry whether his conduct produced as a reasonable consequence the 
appearance of finality to the other person. 

Where the other person is an immediate party to the tran~action, and the 
mutual understanding is that the document has not yet been finally issued 
and delivered, there is no difficulty; in such cases, the first party is of course 
not to be charged with the document.l 

But where the other party is a subsequent transferee in good faith, and the 
document is of that sort which permits third persons to acquire independent 
rights under it, the conduct of the first party, in so dealing with i~ that as a 
reasonable consequence it appeared to have been delivered, may charge him, 
even when he has not actually intended to consummate its delivery. For 
commercial paper there is no doubt, whether the document has been manually 
handed away subject to a condition,2 or whether it has been retained after 
preparation but unlawfully abstracted from the maker's custody; 3 though 

7 1869. Foster t1. Mackinnon. L. R. 4 C. P. Clark. 16 Gray Mass. 74 (defendant held liable 
'104 (" It was as if he had wtitten his name on a on a note wrongfully negotiated by the custo-
sheet of paper for the purpose of franking a dian in escrow; "it is essential that there 
letter. or in a lady's album "); 1870. Caulkins should have been a delivery of the note by the 
t1. Whisler, 29 Ia. 495 (the defendant wrote his maker, to take effect as a contract; •.• but 
name upon a blank piece of paper and gave it this rule is qualified and limited as between the 
to S. to be sent to S.'s employer so as to identify maker and a 'bona fide' holder "); and cases 
the defendant's signature when ordcrs for cited in Ames' Cases on Bills and Notes, I, 573, 
machines were scnt to them bearing his name note. 
as sales-agent; S. filled in with the words of a 3 ENGLAND: 1878, Baxendale t1. Bennett. 
note; the defendant was held not liable, be- L. R. 3 Q. B. D. 525 (the defendant held not 
cause not "so far in fault in the transaction liable on a bill of exchange, wlitten by him, 
that he ought to be required t{) bear the 1055 with an acceptance to his own order, but with· 
resulting from the crime"). out a drawer's name, this being then stolen 

s 1920. Scholbe 11. Schuchardt, 292 Ill. 529, from his desk and negotiated after filling in the 
127 N. E. 169 (marginal words on a note. below drawer's name; Bramwell, L. J.: "The de-
the signature but placed there before signing, fendant here has not voluntarily put into any 
held a part of the instrument). one's hands the means, or part of the means, 

§ U20. 1 The cases in §§ 2408-2410, ante, for committing a crime; .,. I confess I 
illustrate this. think he has been negligent, • . . but then 

t E7l{1. 1841, Marston 1'. Allen, 8 M. « W. this negligence is not the proximate or neces-
494 (indorsed bill placed in the custody of the sary cause of the fraud; a crime was necessary 
indorser's agent and by him transferred in for its completion"; Brett, L. J.: "It was not 
fraud, held binding); U. S. 1860. Fearing I). negligence, for two reasons, first, he did not Owe 
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in the latter case it would of course be rare that '!.he conduct would be deemed 
negligent, while in the former case the mam~al transfer would as a rule be 
made at peril. For deeds, an e8crow to the grr.ntee would be treated as absolute, 
by the Courts accepting the modern doctrine (ante, § 2408), if the grantee 
was reasonably led to suppose that the delivery was absolute, in spite of the 
grantor's private intent to the contrary; 4 and even in those Courts which 
preserve the traditional arbitrary rule making absolute an escrow to the 
grantee (ante, § 2408), there is a tendency to rest the result on the ground of 
negligence, where a 'bona fide' third party's interests are involved.s Where 
the escrow has been made to a third person, the principle of reasonable con
sequences, and the analogy of all the preceding rules, require that the grantor 
should be bound, to one subsequently holding it, by a delivery made without 
observance of the condition and contrary to his intent; and such is the rule of 
most Courts to-day.6 But the metaphysical error that a specific actual intent is 
an indispensable feature of every act (ante, §2413), and the failure to perceive 
(what the foregoing topics amply illustrate) that the very same conduct may 
constitute a valid legal act as against one person, though at the same time not as 
against another person, i. e., that nullity is a relative term only, has induced some 
Courts to refuse to accept this rule, and to deny title to the subsequent holder.7 

any duty to any one, and, secondly, he did not bond delivered to the-county surrogate as agent 
act otherwise than in a way which an ordinary for the probate judge, the obligee; a delivery 
careful man would act"). in escrow, conditionally on another surety's 

UNITED STATES: Uniforln Acbr: Uniform signature, held absolute; though the old doc-
Negotiable Instruments Act, §§ 15, 16; la. trine was invoked, the opinion proceeded upon 
1907, McKnight D. Parsons, 136 Ia. 390, 113 the ground that "if the matter is left in doubt 
N. W. 858 (reviewing the eases); Ma&B. 1909, as to the character of the delivery of this instru-
Buzzell D. Tobin, 201 Mass. I, 86 N. E. 923 ment, suca doubt should be resolved in favor of 
(check handed to payee by clerk without au- the innocent person to secure whom the bond 
thority and negotiated to the holder) ; Mich. was given, rather than to the advantage of these 
l870, Burson D. Huntington, 21 Mich. 415, 431 defendants. whose carelessness has at all events 
(holding invalid a note which had been signed produced this situation "); South Caro/i:lCJ: 
by the maker, left on a table pending the ob- 1909. Merck v. Merck, 83 S.C. 329,'65 S. E. 347. 
mining of a surety and the delivery of the a 1849, Blight v. Schenck, 10 Pa. St. 285. 
payee's deed, and thence taken forcibly by 294 (escrow delivered by the third person with-
the payee and transferred to the plaintiff) ; N. Y. out perfonnance oC conditions prescribed by 
1915, People's Trust Co. D. Smith, 215 N. Y. the grantor, held effective in favor of a 'bona 
488, 109 N. E. 56 (the deCendant executed a fide' glBntee, "who acts on the presnmption 
bond and mortgage to G. F. S., who gava them that the records oC the county are not intended 
in custody to his nephew. a lawyer, also named to mislead, but speak the truth, that the acts 
G. F. S .• who delivered and assigned them to and declarations oC the glantor are such as they 
tae plaintiff; held, that no estoppel and no purport to be"); 1892. Hubbard 17. Greeley. 
negligence had given plaintiff a right under the 84 Me. 340. 24 At!. 799 (" Escrows are deceptive 
assignment). instruments; they are not what they purport 

'1856. L. C. J. Campbell. in Gudgen 17. to be; they purport to be instruments which 
Besset, 6 E. &: B. 986, 992 (" I should attach have been delivered, when in fact they have 
no weight whatever to what the giBntor might not been delivered; ••• they nrc capable of 
think or intend when he delivered the instru- being used to deceive innocent purchasers. and 
ment, unless I thought that it was intended the makers of such instnlments cannot fail to 
and agreed by both parties that the delh'ery foresee that they are liable to be so used; .•• 
should operate only as the delivery oC an [the maker) ought to be responsible for the use 
escrow"); 1905, Wilbur o. Grover, 140 Mich. that may in Cact be made oC it"). 
187. 103 N. W. 583; 1900, Blake I). Ogden. 223 1 1903, Mays v. Shields. 117 Ga. 814. 45 
m. 2M. 79 N. W. 6S. S. E. 68 (yet modifying the doctrine to some 

5 IUin0i8: 1913. Osby 1'. Reynolds, 260 m. extent on lines of negligence): 1859, Smith v. 
676. 103 N. E. 556; New Jer3ey: 1879, Ordi- South Royalton Bank. 32 Vt. 341 (Bennett. J.; 
nary I). Thatcher, 41 N. J. L. 403 (guardian'l! "The deed not having been delivered. it was 
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§ 2421. Unilateral Acts; foregoing Principles applied to Wills and Ballot •• 
(1) A will is a unilateral act, i. e. there is no second party who acts upon the 
faith of it as a part of the transaction. Is there then the same reason to re
quire the enforcement, for wills, of the general principle of intent (ante, § 2413), 
namely, that the terms of the act shall be such as were by the actor caused 
to be expressed as a reasonable consequence to the other party dealing with 
him? It would seem not. 

(a) So far as the terms of the will are concerned, it is clear that the law does 
not attempt to apply that principle in its stringency. The signing of a spe
cific document as a will does not, as it does with bilateral acts (ante, § 2415), 
conclude all consideration of the signer's intent to enact those terms into the 
will; the question of intent is still open. Nevertheless, since the maker is 
deceased, and the ascertainment of his actual intent is always an elusive and 
jeopardous inquiry, some practical rule of thumb must if possible be adopted, 
taking some tangible circumstance of outward conduct as the mark of intent. 
Such a circumstance, lor one, is the reading over of the will to or b~' the tes
tator; and there may be other circuIn:;tances which mark his knowledge of 
the document's contents. Given his knowledge and his ensuing act of sig
nature, and further inquiry must cease, subject only to those var~ing 
circumstances of fraud which may here and there arise. Such apparently is 
the judicial attitude to-day: 

1866, WILDE, P. J., in GuardhtYU.'!e v. Blackburn, L. R. 1 P. & D. 109: "The following 
propositions commend themSl!lves to the Court as rules which, since the statute, ought 
to govern its action in of a duly executed paper: First, that before a paper so exe
cuted is entitled to probate, the Court must be satisfied that the testator knew and ap
proved of the contents at the time he signed it. Secondly, that except in certain cases, 
where suspicion attaches to the document, the fact of the testator's execution is sufficient 
proof that he knew and approved the contents. Thirdly, that although the testator knew 
and approved the contents, the paper may still be rejected, on proof establishing, beyond 
all possibility of mistake, that he did not intend the paper to operate as 9. v.;U. Fourthly, 
that although the testator did know and approve the contents, the paper may be refused 
probate, if it be proved that any fraud has been purposely practised on the testator in 
obtaining his execution thereof. Fifthly, that, subject to this last preceding proposition, 
the fact that the will has been duly read over to a capable testator on the occasion of its 
execution, or that its contents have been brought to his notice in any other way, should, 
when coupled with his execution thereof, be held conclusive evidence that he approved as 
well as that he knew the contents thereof. Sixthly, that the above rules apply equally to 
a portion of the will as to the whole." 1 . 

a nullity and void, or, more properly spes.king; 
never existed; ••• there is a radical dis
tinction, u.s it respects the rights of a 'bona 
fide' purchaser or assignee without notice, 
between a void and a voidable instrument; . • 
let the principle be as it may in regard to 
commercial paper, no question can be made BI!J 
to a void deed "); 1905, Franklin 1:'. Killilea, 
126 Wis. 88, 104 N. W. 993 (release). 

In 2 Illinois Law Rev. 110 (1907) is a valu
able note by Professor A. M. Kales, critically 
analyzing the theories. 

The authorities are collected in Jones, Real 
Property, §§ 1315 if. 

§ 201. 1 Accord: ENOLAloW: 1873, HarterI:'. 
Harter, L. R. 3 P. &; D. 11; 1891, Boehm's 
Goods. Prob. 247: 1901, Gamett-Botfield !). 

same. Prob.335; 1917, Gregson 1:'. Taylor. Prob. 
256 (motion to strike out a clause giving money 
to M. A.A. inserted byamisunderstanding; the 
testatrix was mentally capable. but nearly 
blind. and the will WII8 read over to her and 
then signed by her; motion denied). 

IRELAND: 1894, Bellllli.h 1:'. Beamish, L. R., 
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(b) So far as conc(!rns the finality of the act that which corresponds to 
delivery in deeds the question was once an open one, as already noticed 

1 Ire. 7 (Warren. p. J .• "ventured to state tile nature by the testator and of proper attesta-
following propositions: 1. Knowledge and tion by the witnesses, but also of knowledge by 
approval of a will is necessary, and must be the testator of the contents of theinstmment") ; 
proved; 2. The execution of a will by a com- MinnC8o/a: 1919, Knutson's Estute, Benrud 
petent testator is presumptive and 'prima I). Anderson, 144 Minn. Ill, 174 N. W. 617 
facie'~evidence of the fact; 3. If the competent (conditions defined for execution of a will pre-
testator has read the will or heard it read, the pared in Engli8h for one who spoke a foreign 
presumption is strong and conclusive, unless language with the scrivener); ltfissouri: 1907, 
there are special circumstances attending the Bradford v. Blossom, 207 Mo. 177, 105 S. W. 
execution of the will; 4. Among such special 289; 1921, Elain v. Phnriss, Mo. ,232 
circumstances are fraud, . • • ; 5. Whether S. W. 693 (testatrix' misunderstanding of legnI 
read or not, if in any wny the contents of the effect of words used. immnterinl); New Jersey: 
will have been brought to the notice of the tes- 1917, Gluckman's Will, 87 N. J. Eq. 638. 101 
tator, the effect is the same; 6. Even where Alt. 295 (nIien); North Carolina: 1834, Dow-
there has been a reading of the will, but the ney v. Murphy, 1 Dev. & B. 82 ("It should 
state of the testator was such that he could not have been left to t.he jury to say whether ..• 
have hnd an intelligent appreciation of the the presumption, from execution, that the 
words, he must be taken to have known and party knew the contents of the paper, under-
approved of the will if the words have been stood them, and assented to them, was in fact 
'bona fide' used by a person whom he trusts to rebutted by the state of his mind and health at 
draw it up for him "). the time the will was prepared and executed. by 

UNITED STATES: Alabama: 1921, Kay v. its contents, and by the circumstances relied 
Elston, 205 Ala. 307, 87 So. 525 (will drafted on by the defendnnt"); Oklahoma: 1916, 
by testatrix and copied out by E. for her sig- Bell v. Davis, 55 Oklo 121, 155 Pac. 1132 
nature; whether she knew the contents, left (whether a will can be mnde through an inter-
to the jury); 1921, Goldsmith v. Gates, 205 preter); South Carolina: 1917, Ex parte 
All'. 632,88 So. 861 (will draft mailed by attor- McKie, 107 S. C. 57, 91 S. E. 978; South 
ney to testator, locked up by him in a trunk Dakota: 1921. Hauer 11. Hnuer, 44 S. D. 375, 184 
for months, then carried to town and ex- N. W. 1 (will in English read over to a testa-
ecuted; knowledge of contents presumed); trix understanding only German) ; Philippine 
Columbia (Dist.): 1906, Lipphard 17. Hum- lsl. 1903, Hernaez I). Hemaez, 1 P. I. 689 (will 
phrey, 28 D. C. App. 355, 360 (knowledge of prepared by a notary using Spanish only for a 
contents is presumed for illiterates also); Visaynn testatrix ignorant of Spanish, an inter-
Georgia: Rev. Code 1910, § 3850 ("In all preter being employed); West Viroinia: 1913, 
cases, knowledge of the contents of the paper Bailey v. Bee, 73 W. Va. 286, 80 S. E. 454. 
by the testator is necessary to its validity; but Compnre the following: 1905, Reems' Suc-
usually where a testator can read and write), cession, 115 Ln. 102, 38 So. '930; 1905, Mas-
his signature or the acknowledgment of his seth's Estate, 213 PI'. 136, 62 Atl. 640. 
signature is sufficient," etc.; lllincM: 1896, Consequently, worda inserted by mistake mny 
Sheer v. Sheer, 159 Ill. 591, 43 N. E. 334 (the be struck out, though (perhaps inconsistently) 
tr,stator h:od personally requested the witnesses words omitted by mistake will not be inserted : 
to sign the document he produced as his will; 1891, Boehm's Goods, supra (bequest of 10,OOOl 
the Court listened to evidence as to ite non- each to two daughters F. and G.; the name of 
confolmity with the instructions and as to his F. having been inserted by mistnke instead of 
probably not having read ,the finn! draft; but G., it was struck out, though the Court would 
decided that the presumption arising from his not replnce it by the name of G.); 1901, Gar-
act of signing was not overthrown); 1906, nett-Bottield I). snme, supra; 1901, Schott's 
Todd I). Todd, 221 Ill. 410, 77 N. E. 680 (Sheer Goods, Prob. 190; 1902, Brisco I). Baillie Ham-
I). Sheer, supra, approved); 1908, Jones I). ilton, Prob. 234; 1908, In re Wrenn, 2 Ir. R. 
Abbott, 235 Ill. 220, 8.5 N. E. 279 (n.le applied 370 (cited more fully post, § 2463, n. 3); 1902, 
to a testator's contract not to make a will) ; O'Connell V. Dow, 182 Mass. 541, 66 N. E. 788; 
10lJ)a: 1908, Ross 17. Ross, 140 II'. 51, 117 1904, Boston Safe D. & T. Co. v. Buffum, 186 
N. W. 1105 (execution is sufficient evidence of Mass. 242, 71 N. E. 549 (missing words can 
knowledge); Mart/land: 1917, Hall tI. Yellott, be supplied only where the words used show by 
130 Md. 245, 100 Alt. 290 (folm of issue pre- necessary implication the words that are Jack-
scribed); Mcu5achmeUs: 1916, Dunham v. ing); 1908, Polsey v. Newton, 199 Mass. 450. 
Holmes, 225 Mass. 68,113 N. E. 845 ("It is to 8.5 N. E. 574. 
be presumed from its execution that he knew Contra: as to inserting words: 1907, Munro 
its contents, unleas afihmntive evidence to the I). Henderson, 1 Ir. R.440 (a bequest in case of 
contrary is produced "); 1921, Fuller I). Syl- a daughter's death, with an obvious syntacti-
via, Mass. ,133 N. E. 384 (the issue of cnI omismon of a clause; the Court supplied 
execution" involves not only the points of sig- a clnuse "to effectuate the intention which was 
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(ante, § 2411); whether an intent to consummate execution existed, was a 
question of the circumstances of each case. But the formality of attestation 
has indirectly put such questions at rest; for this formality, indispensable 
to almost all wills, effectually marks the final adoption of the document as a 
testamentary utterance;2 and no one has ever suggested that such a thing as an 
attestation in escrow would be judicially sanctioned. Only for holographic wills, 
so far as these are still recognized, can the question of finality be now raised.3 

(2) Ballots of election furnish the only other important type of unilateral 
act. Here again, theoretically, the general principle (ante, § 2413) does not 
necessarily govern, and the voter's intent for example, in voting by mis
take for an unintended person might be open to inquiry. But the diffi
culties of investigation and the possibilities of cajolery and fraud are too great 
to permit this. Practical needs oblige us to take the written expression of 
the ballot as the sole and definite element of the voter's act: 4 

1863, SELDE~, J., in People v. PeafJe, 27 N. Y. 72, F',: "It is proper to ask him for whom 
he intended to yote; not however, on the ground that his intention as an independent 
fact could be material, but on the ground that it was a circumstance tending to raise a 
presumption for whom he did vote; DESIO, C. J.: "It is only the intention of the voter as 
expressed by the ballot interpreted, if necessary, as all written evidence may be by 
proof of the concomitant circumstances which can be taken into consideration on the 
trial. If the elector who deposited the vote should swear ever so strongly that he intended 
it to be for a particular candidate, it could not be allowed to him, unless it appeared upon 
the other competent evidence that his name was actually written or printed upon it." 

(3) Other unilateral documeni3 may be governed by the same principle, 
where the possibilities of fraud or evasion are material.s 

3. Voidable Acts 

§ 2423. Motive as making an Act Voidable; lWstake, FI'aud, Duress, Infancy, 
o.nd TnS8.T!jty. The distinction between acts void and voidable is well enough 
established, and the specific conditions of avoidabilityare for the most part 
imperfectly expressed but can be gathered C Accord: 1875. Beardstown 17. Virginia. 76 
from the context and from the rest of the will"). Dl. 34. 48 (that a ballot was cast by mistake, 

Compare, however, the searching discussion held inadmissible); 1908. Bloedel 17. Cromwell, 
of this topic in Mr. Roland Gray's article, 104 Minn. 487, 116 N. W.947; 1898, Tutt 17 • 

.. Striking Words out of a Will" (Harvard Law Hawkins. 53 Nebr. 367, 73 N. W. 692 (that 
Rev., XXVI,212). and in Professor Henry Scho- ballots were improperly printed in distinguish
field's article "The So-called Equity Jurisdiction ing between full and unexpired terms, ex
to Co,lstrue and RefOlm Wills" (Illinois Law cluded); 1896. State I). Steinborn. 92 Wis. 605, 
Review.VI,485, now reprinted in his Essays on 66 N. W. 798 (a voter's intent to vote for a 
Constitutional Law and Equity, 1921). different person. excluded). 

The following seem sound: 1870, Hubbard How an ambiuuous ballot may be interpreted 
17. Alexandder. L. R. 3 Ch. D. 738 (testator's is a different question (p08t. § 2461). Whether 
declaration. at the time of signing a codicil, the ballots, not the election officer's celtijicntu; 
that it was a duplicate, admitted); 1875, are the ultimate subject of inquiry is another 
Hunt's Goods, L. R. 3, P. &: D. 250 (two sis- question (ante, § 1351). 
ters. each executing by mistake the will pre- , 1920. Re Tomarchio. D. C. E. D. Mo., 269 
pared (or the other). Fed. 400 (naturalization by one who had 

Compare the cases cited ante, § 2411. claimed exemption from military service: 
2 See the quotation ante, § 2411. "when he signed and swore to this question-
3 But the actual date of a will is always open to naire, that document became his writing": 

inquiry (ante, § 2410) ; and the intent not to sign the enor of a scrivener could not .be :availed 
it Cl8 a tutameni4ry paper (ante, §§ 2406, 2411). of). 
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settled in the law. It is here necessary merely to ascertain the PPl't played 
by this doctrine in the so-called Parol Evidence rule.! 

That an act is voidable assumes that it is an act, ' in other words, that 
all the requirements of an act, as already examined, are satisfied. So far, then, 
as an act is held to be voidable, it must be for some other reason than one of 
the foregoing elements, that is, some reason which concedes that the act is 
jural and lawful in its subject, intelligible and definite in its terms, and final 
in its utterance, and that in all these respects there existed in the actor an 
intention to do the act, or a volition having consequences equivalent to in
tention. The inquiry, therefore, is, What is the distinction between these 
elements, the lack of which lea\'es the act void, and those other elements 
which merely make the act voidable? 

The other elements are all reducible finally to a single consideration, 
namely, that of motive, i. e. the relation between the actor's state of mind 
and some fact external to himself and his act.2 This consideration of Motive 
falls under three general heads: 

1. When the fact creating the motive is somewhere mentioned in the tern~ ... --- ... -

of th!- act, it is commonly spoken of as rt Condition, i. e. a reservation of an 
option to annul. Couditions may be established by express stipulation in the 
act, or by implication of law. Of the latter sort may be, for example, in 
contracts, a warranty of a horse's pedigree; in deeds, a description of land 
as containing specified buildings; in wills, a recital (incorrectly) of the death 
of an elder son as the reason for devising to a younger one.3 

2. When the fact creating the motive is '!Wt mentioned in the ierTTUI of the 
act, the recognized grounds of avoidance are of two general sorts, Error and 
Cornpula-ion; 

(a) Error may exist either by the inducement of the second party, or I 
without it. (1) Error induced by the second party may involve a fact mis
represented fraudulenJ!lL. or i!!:n~cently. In both cases, the fact must have 
been material as a motive to induce the act; but the right to avoid is much 
narrower in scope in the latter case than in the former. In both cases, how
ever, the avoidance is due to a fact external to the jural act itself,4 and this 

§ lI423. 1 Whether an °act may be void or inconsistent. In both cases the tel'ms oC the 
voidable as to one person, but not to another contractual act in themselves are perfectly in-
has already been considered (ante, § 2413). telligible and valid. nnd it is only in application 

( ~ "It is not true, then, as it is sometimes said. to the external objects that they prove inac-
that the law does not concern itseIr with the curate; hence it seems not the real explanation 

, motives for making contracts. On the contrary. to hold (Common Law. 311) that the act is 
, the whole scope of fraud outside the contract "meaningless." and therefore void; rather. it 

i~ the creation of false motives and the removal is sensible and valid. but it rests upon the as-
of true ones" (Holmes,TheCommonLaw,326). sumption of the external correctnesa of an 

3 Under this head falls Mr. Justice Holmes' easential tenn. and is thereCore voidable, 
well-known illustration (Common Law, 310) oC 4 1751, Pitcairn v. Ogbourne, 2 Ves. Sr. 375 
a sale of "this barrel of mackerel," the barrel ("The present evidence [of fraud) is offered not 
turning out to contain salt. Here the question to contrsdict the import of the bond on the face 
is merely whether the mackerel contents are by of it; •. , it is admitted the Wlitten instrument 
implication an essential tenn and therefore a is as it was designed to appear at the original 
condition, just as when land is described by transaction"); 1905, Rockwell tt. Capital T. Coo. 
metes and bounds and by area and the two are 25 D.C. App, 98. 112 (fraud; release under seal). 
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marks the distinction between void and voidable acts. (2) EtIor not induced 
by the second party wiII involve either mutual or individual mistake. 'Where 
the mistake is mutual for example, where the parties agree to huy and sell 
a specific lot of land, supposing it to contain forty acres, and in fact it con
tains thirtY-four acres only, but the price is made proportionate to forty acres, 
and the terms of the deed do not mention the area the question is whether 
this mistaken mutual motive will authorize either the total avoidance of the \ 
act, or at least its judicial reformation on equitable lines. This is one of 
the chief sources of controversy in the so-called doctrine of mutual mistake; 
and it has been already noticed (ante, § 2417) that this is entirely distinct 
in its Tlroblem from the doctrines of mutual mistake as to the actual contents 

• 

of a document signed. So, too, a mutual erroneous assumption as to the 
legal effect of words intentionally used belongs under the present head. The 
practical problem here is a difficult one, and the rules are b~· no means uni
form in acceptance; but in nature it is a problem common to all jural acts, 
whether oral or written.s Where the mistake is indivUf;ual only for ex
ample, in the above case, if one party alone entertained the mistake as to 
area it is gene~aHy <.:onceded that the act cannot be avoided. 

(b) Compu18ion~'or duress, so far as it means a coercion to choose between 
the signing of a document and the suffering of some harm, whether corporal 
or otherwis~, signifies that the act has been consummated because of the , 
motive of fear of that harm. Since motive alone is thus im'olved, it follows -.J 
that compulsion, like fraud, merely makes the act voidable. In fact, then, 
compulsion is always of this nature, and ~'-l.ere is no clear distinction of prin
ciple between "equitable" and "legal" duress so-called. The only conceiv-
able case in which duress could go to deny the very existence of the act is that y 
of the physical seizure of the person's hand, and a forcible movement of his pen, 
by another person, for there the first person's volition (mite, § 2413) is lacking.6 

3. A peculiar variety of the foregoing doctrine is found in the avoid ability 
of acts of infants and lunatiC3. Here a rule of thumb is adopted, by which 
the person's age or disease serves of itself virtually to raise a fixed presump
tion of fraud or compulsion, and thus to create the option to avoid, regardless 
of any inquiry whether there was in the individual case deceit or duress. 

G For ordinary parol contracts, but little an inclination to put all CSl3eS of duress upon 
recognition seems to be given to such mutual this ground; but. . it is well settled that 
mistake as a ground of avoidance (Hardman on where, as usual, the so-called duress consists 
Contracts, 2d ed., § 418). But in equity the only of threats, the contract is only voidable 
term .. mutual mistake" is so often employed .,. the ground upon which a contract is void-
without discrimination that the legitimate doc- able for duress is the same as in the caqe of 
trine as to the terms or the writing (ante. § 2417) fraud, and is that, whether it sprin2S from a 
has often been used Wextendtothe"presentcases. fear or a belief, the party has been subjected 

I 1887, Fairbanks 11. Snow, -145 Mass. 153. to an improper motive for action; but if duress 
13 N. E. 596 (Holmes, J.: .. No doubt, if the and fraud are so far alike, there seem~ to be no 
defendant's hand had been forcibly taken and sufficient reason why the limits of their opera-
compelled to hold the pen and write her name, tion should be different "). Compare the arti-
and the note had been carried off and delivered. cle of Professor J. B. Ames. Specialty Contracts 
the signature and delivery would not have been and Equitable Defenrc.~, 1895, Harvard Law 
her acts; ••• there sometimes still is shown Review. IX. 49. 
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The general probability of it is regarded as sufficient. At the same time 
there has always been a tendency, in one or another court, to break from the 
fixed rule, and to treat such persons' contracts, especially after performance 
on one side, as voidable then only when in fact there was in the }.articular case 
fraud or duress. It may be added that the earlier doctrine that a lunatic's 
contracts are void, not merely voidable, is referable to the natural opportunity 
for doubting whether his mental condition, as respects jural acts, is that of 
total absence of real volition or merely of an unintelligent apprehension of 
the proper motives of his conduct; for, if the former be the case, it is logical 
to treat his act as void. The voidness of a married woman's acts at common 
law was a pure anomaly; either it had no reason at all (as modern legisla
tion practically pronounces), or it was based on an apprehension of imposi
tion, in which view the rule of void ability should have been applied. The 
invalidity of acts 'ultra vires' of a corporation does not involve the present 
principle, but rather that of prohibited acts (ante, § 2414); for the law's 
prohibitions of such acts by corporations are of the same nature as its pro
hibition of gaming or trading contracts by natural persons. 

B. INTEGRATION OF JURAL ACTS 

(VARYING THE TEIWS OF A DOCUMENT) 

§ 2425. General Theory of the Rule against Vaty1ng the Tat'ms of a. Writing. 
When parties negotiate at a distance, by letters and telegrams, first an 
offer, then a declination, then a revision of the offer, then a halt upon an 
important term, afterwards an offer of its concession in return for the con
cession of some prior term now to be changed, and finally an ac<!eptance of 
this concession, and thus an end of the negotiations, where are the terms 
of this contract to be found? Obviously, in this congeries of letters and 
telegrams, as mutually modifying and complementing each other. The whole 
of the contract is not in anyone document. Nor, on the other hand, does 
the whole of anyone document (probably) represent a part of the contract, 
because some of its terms have been impaired and replaced by other docu
ments in the series. Norcanii: be said that there is a series of legalacts,each one 
independent, successively modifying the preceding ones; for each letter and 
telegram is merely tentative and prepara tory, and there exists no legal act (ante, 
§§2401,2404) until the final assent is given. That assent,when it comes, adopts . 
and vivifies the entire mass, which until then was legally inchoate only. The 
process is not unlike the fall of cards in the play of a trick at whist; the total 
effect cannot be determined till the last card has fallen, and no one card exhibits 
in itself the effect of the trick; yet, when all are played, the secor a card ma~' 
prove to be the decisive factor and may remain unimpaired by any later play. 

On the other hand, if instead of leaving the net effect of the negotiations 
to be gleaned from the mass of writings, a single document is finally drawn 
up to replace them and to embody their net effect, and is signed or otherwise 
adopted by the parties, this docu.ment will now alone represent the terms of the 
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.... 
act. Instead of leaving the wheat mingled with the chaff, the wheat has been 
definitely selected and set apart in a single mass. The wheat existed there, no 
less before than now, but it has now been placed in a single receptacle by itself. 

This process of embodying the terms of a jural act ill a single memorial 
may be termed the Integration of the act, i. e. its formation from scattered 
parts into an integral documentary unity. The practical consequence of this 
is that its scattered parts, in their former and inchoate shape, have no longer 
any jural effect; they are replaced by a single embodiment of the act. In 
other words: When a jural act u embodied in a 8ingle menwrial, all other 
utterances of the parties on that topic are legally immaterial for the purpose of 
determining what are the tenll8 of their aet. 

This principle is perfectly well settled in our law.l But it has several as
pects which may here be noticed, before foilowing it into details: 

§ 2425. • . ::'he following Code provisions quent agreement. to enlarge the time. or 
cover the gelleral principle and some of the change the place of performance"); § 5795 
details: California: C. C. P. 1872. § 1856 (" Receipts for money are always onlY 'prima 
(" When the terms of an agreement have been facie' e\;dence of payment, and may be denied 
reduced to writing by the parties, it is to be or explained by parol"); § 5796 (" Blank 
considered as containing all those terms, and indorsements of negotiable paper may always 
therefore there can be between the parties and be explained between the parties themselves, 
their representatives, or successors in interest, or those taking with notice of dishonor or of the 
no evidence of the tel'ms of the agrccment actual facts of such indorscments "). 
other than the contents of the writing, except Loui8iana: here, the Whole French theory 
in the following cases: 1. Where a mistake or of jural acts being different from the Anglo-
imperfection of the writing is put in issue American one, the Code and its interpretation 
by the pleadings; 2. Where the validity of present peculiar problcms, in which the language 
the a/l:reement is the fact in dispute. "But of both systems appears mingled; Rev. Civ. 
this section does not exclude other evidence Code 1920, U 2234-2279; Bost\\;ck P. Thomp-
of the circum.;~:!llces under which the agree- SOli, 149 La. 88 So. 775 (verbal sail! to hUsband 
ment was made or to which it relates, as beforemamagefollowed bydeedaftermarriage). 
defined in § 1860. or to explain an extrinsic Montana: Rev. C. 1921, § 10517 (like Cal. 
ambiguity. or to establish illegality or fraud. C. C. P. § 1856). 
The term 'agreement' includes deeds and wills. Oregon: Laws 1920, § 713 (like Cal. C. C. P. 
as well as conti'l'cts between Parties "); Cor a § 1856) .• 
survey of Calif om is. rulings, see the following: Philippine I8lands: Civ. C. U1Z78-1280, 
Robert L. Williams, "The Parol Evid~l'!ce 1321 (like P. R. Rev. St. & C. U 4351-4353. 
Rule in California" (California Law Review, 4394) ; here, too, the Spanish system is similar 
VII, 417, Sept. 1919), to the French, and contrasts with the Anglo-

Geor(lia: Rev. C. 1910, § 5752 ("'Where the American, in theory at least, but the American 
parties have reduced their co'ntract, agreement, legislators have geniaily adopted them both; 
or stipulation to wliting and assented thereto, C. C. P. 1901, § 285 (like Cal. C. C. P. § 1856) ; 
it is the beat evidence of the same"); § 5788 Porto Rico: Rev. St. & C. 1911, n 4351-
(" Parol contemporaneous evidence is inadmis- 4353, 4394 (kinds of contracts required to be 
sible generally to contradict or vary the terms made by a public instrument); '1393 (like 
of a valid written instrument "); § 5789 (" All Cal. C. C. P. § 1856). 
contenl!)"Jraneous writings are admissible to South Dakota: Rev. C. 1919, § 860 ("The 
explain each other; and parol evidence is ad- execution of a eontract in writing, whether the 
missible to explain all ambiguities, both latent law requires it to be written or not, supersedes 
and patent "); § 5791 (" lethe writing docs not all the oral negotiations or stipulations eon-
purport to contain all the stipulations of the cerning its matter. which preceded or accom-
contract, parol evidence is admiBBible to prove panied the execution of the instrument "). 
other portions thereof not inconsistent with the In Penmylronia, the rule has had a long 
writing; so collateral undertakings between history and is 80 anomaloUs (poat, § 2531) that 
parties of the same part among themselves the rulings are of no significance for other eourts; 
would not properly be looked for in the writ- an admirable survey is given in the following: 
ing ") ; § 5794 (" Parol evidence is also admissi- Stanley Foil, "Oral Contemporaneous Induc-
ble to rebut an equity, to diseharge the entire iog Promises to Affect 'Written Instruments" 
contract, to prove a new and distinct subse- (Pennsylvania Law Register, LII, 601. 1904). 
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§ 2425 PAROL EVIDENCE RULE [CHAP. Lx..x..'XV! 
\ 
_\. 2 (1) In the first place, it is not a rule of Evidence, because it has nothing 

.~'1:o do with the probative value of one fact as persuading us of the probable 
\). existence of another fact (ante, § 2). It is a rule of substantive law, because 
~ it deals with the quest.ton where and in what sources and materials are to be 
;found the teru'" vi a jural act (ante, § 2401). This understanding of the 
~rule is plain enough in the modern judicial utterances, in spite of the frequent , 

) loose employment of the word "evidence" ".1 fault~· habit, but easily suc-
; cumbed to when applying the rule at trials: 2 • 

1813, GIBBS, J., in Picl.ering v. Dowson, 4 Taunt. i79, 786: "I hold that if a man 
brings me a horse and makes any representation whatever of his quality and soundness, 
and afterwards we agree in writing for the purchase of the hon;e, that shortens and cor
rects the representations; and whatever tenns are not contained in the [written) contract 
do not bind the seller, and must be struck out of the case." 

• 

1824, ABBon, C. J., in Kain v. Old, 2 B. & C. 627, 634: "Where the whole matter 
passes in parol, all that passes may sometimes be taken together as forming parcel of the 
contract (though not always, because matter talked of at the commencement of a bargain 
may be excluded by the language used at its termination). But if the contract be in the 
end reduced into \\Titing, nothing which is not found in the \\Titing can be considered as 
a part of the contract." 

1846, PARKE, B., in Knight Y. Barber, 16 M. & W. 66 (the plaintiff and the defendant 
had made an oral agreement ior the sale of shares; on the sallle afternoun the defendant 
signed a memorandulll, which was then handed to the plaintiff, reciting the sale, the price, 
etc.; it was held that this memorandum should have borne a stamp): "With respect to 
the first point made by Mr. Baines [for the plaintiff), that there was a distinct parol con
tract between these parties before the memorandum was signed, if that memorandum 
was afterwards made and signed by the defendant, and was intended to contain the terms 
of the contract and to be acted upon by the plaintiff, it became, when it was so acted upon, 
the real contract between the parties. The parol agreement goes for nothing, if it was 
intended that it should be reduced into writing and this is afterwards done." 

1875, BL.\CKBlJR~, J., in Angell Y. Duke, 32 Law T. Rep. N. s. 320: "It is a most impor
tant rule that, where there is a contract in writing, it should not be added to, ir the "Titten 
contract is intended to be the record or all the terms agreed upon between the parties. 'Vhere 
there is a collateral contract, the written contract does not contain the whole or the terms." 

1880, VAN FLEET, C., in Van Syckel v. Dalrymple, 32 N. J. Eq. 233: "What was said 
during the negotiation of the contract or at the time or its execution must be excluded, on 
the ground that the parties have made the writing the only repository and memorial or 
the truth, and whatever is not found in the writing must be understood to have 
waived and abandoned." 

(2) In the next place, this rule has no necessary relation to any rule of 
law requiring acts to be done with a particular formality, such as writing. On 

2 In the following passages the theory is ton 1>. Higgins, -4, R. & N. 401, 408 ("Where two 
concisely stated: ETI{}. 1781, L. C. Thurlow. in partics enter into a contract and put it into 
Irnham 1>. Child, 1 Bro. Ch. C. 92 (" The rule is [single) writing, that writing detennines the 
perfectly clear that where there is a deed in wlms of the bargain "); U. S. 1861, Hoar, J., 
writing, it will admit of no contrnct that is not in Kelly 1>. Cunningham, 1 All. Mass. 473 
part of the deed "); 1859, Po11ock, C. B., in (" The writing is the contract of the partics, in 
Harris 1>. Pickett, 4 H. & N. 1, 7 (" The rule the view of the law, and supersedes all the pre
relied on by the plaintiffs only applies where vious parol agI cements "); 1878, Depue, J .• in 
the partics to an agreemcnt reduce it to l\Titing Franklin F. Ins.Co. v. Martin. 40 N.J.L. 568. 581 
and agree or intend that that writing sha11 be (" The written contract sha11 be re:gardcd as the 
their agreement"); 1859, Martin, B., in Lang- 8Olcrepositoryof thcintentiollSofthe parties"). 
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the one hand, a contract may be entirel~' in "Titten form, prescribed by law, and 
yet the terms may be scattered through many writings and not integrated in 
a single document; for example, a will of personalty under the statute of 
Charles II (against frauds and perjuries) had to be in writing, and yet the 
ecclesiastical Courts constantly dealt with valid wills which were made up 
from numerous separate writings of all sorts.3 On the other hand, even 
where no form of writing is prescribed, the rule of integration applies if the 
parties have in fact embodied their act ill a single memoria\.4 

(3) As a consequence of the same principle, it is to be noted that, in theory, 
the rule of Integration would apply equally to an act embodied in oral form, 
i. e. to a single oral pronouncement.s Such a transaction is entirel~' unlikely 
in fact; it can be imagined, perhaps, in a contract by heliograph or by radio
graph. But it serves to illustrate and emphasize the principle that the 
essence of the present rule is the embodiment of the act in a single utterance 
and that the rule applies to acts as acts, independently of whether the form 
be written or oral. 

(4) Finally, the notion of Integration is not that any additional ienns are 
involved in that process, but :nerely that the terms are contained in a differ
ent material or embodiment; and therefore the act is complete and binding 
when finally assented to before integration, even if it is an agreed condition 
that the act shall be so reduced or integrated.6 . 

§ 2426. History of the Rule. Looking back to find the origin and develop
ment of this rule, the precise inquiry, then, is this: The modern rule being 
that when the parties have embodied It transaction in a single document, the 
writing is indisputable as to the terms of the transaction, how far back in 
our history does this rule go, and what were the circumstances of its origin 
and development? 

It might have been supposed that this great principle of our law had come 
down to us as a continuous tradition from the earliest days. The indisputa
bility of the terms of a writing seems to harmonize with that rigid formalism 

3 See the cases citcd post, § 2454. 114 III. 28, 28 N. E. 382 (" The rule here stated 
4 19,15, Pollock, C. B., in Edell v. Blake. 13 [as to interpolating a usage) is equally applicable 

1\1. &: W. 614, 618 ("Whatever be the value of to a verbal contract, where the terms of it are 
the goods sold, whether it be such as calls for definitelyfixed,astheynre in the present case"). 
a memorandum in writing, under the statute of & 1894, Sansers v. Pottlitzer B. F. Co., 144 
frauds, or not, if there has been a memorandum N. Y. 209, 39 ~. E. 75 (defendant and plaintiff 
in writing, it cannot be altered by extrinsic had settled by letters and telegr.lm~ upon the 
evidence"). terms of their contract, and had mutually 

& E11{J. 1854, Mr. (later Justice) Blackburn, assented, the intention being also to embody 
argUing, in Brown t? BYnle, 3 E. &: B. i03 the teIlDS thereupon in a single document; 
(" It may be convenient first to answer a the defendant then refused to execute the 
question, put (rom the Dench, as to whether document ualess a new condition was inserted; 
there is a distinction between written and held, that the understanding that the contract 
verbal contracts. There is a difference; but should be embodied in a single document did 
in this respect there is none. If the parties not involve the addition of any substantive 
met for the first and last time, and made a tellllS to the obligation. and that the contract 
contract entirely by [oral] words, these words could therefore be enforced in spite of its not 
would, if proved, have precisely the same con- having been so embodied); 1906, International 
struction as if they had been written down ") ; Har\'. Co. to. Campbell, 43 Tex. Civ. App. 421, 
U. S. 1885, Mulkey, J., in Gilbert 11. McGinnis, 96 S. W. 93 (collecting other eSl'Cs). 

291 

• 

• 



§ 2426 PAROL EVIDENCE RULE [CHAP. Lx...U"VI 

of primitive days which is elsewhere in the law constantl~' obi-lcr\'ahle (ante, 
§ 2405). Resting though it does 1I0W on n rational founclatioll of experienee 
and policy, did it not nevertheless exist, e\'en at the very beginning, as a 
natural part of the earlier system? Curiousl~' enough, its history is quite the 
contrary. Our primiti"e s~'stelll knew it not. Onl~' towards the end of the 
middle ages does it come into being; and onl~' in fairly modern times does 
it gain complete recognition. 

Its history falls, b~' a rough division, into three periods: I, from primitive 
times till the vogue of the seal, in the 12005; II, then, on English soil, till the 
statute of frauds and perjuries, in Hii8; III, and thence, its modern rce()~
nition.l 

1. In the primitive Germanic notions, at the time of the barbarian im';I
sions and under the Merovingian and Carlovingian monarchies, there was 
certainly no notion of the indisputabilit~· of the terms of It document. This 
is explained, and was indeed predetermined, by the character of the civiliza
tion of those peoples. When the Germanic tribes spread west and south. ill1cl 
absorbed the Roman territories in Gaul, Spain. and ~orthern Italy, thcy 
brought with them two marked traits, an ignorance of letters. and a I('gal 
system of formal oral transactions. They found writing in use among the 
Romanized peoples, and (in Italy at least) an admnced habit of transaction 
by notarial documents; and this they in part fell in with. But it remained 
alien to their own ideas; and after the dissolution of the Carlovingian empire 
and the subsidence of Romanesque influence (say, by the 900s) , the alien 
element that had found entrall(~e was excised, and the development of their 
native system proceeded on its own main lines.2 The document, then, even 

§ 2426. I The materials for this first part of 
the story are to be gleaned from the following 
works; 1877-8. Fickcr. Beitrage zlIr Urkun
denlehre. 1885. Heusler, Institutionen des 
Deutschen Privatrcchts; 1887. Posse. Die 
Lehre \'on Privaturkunden; 1889. Brcsslau, 
Handbuch der Urkundcnlehre fUr Deutsch
land und ltalien. I. 476-555; 1887-92. Brun
ner. Deutsche Rechtsgeschiehte (based upon 
earlier separate essays by the same author. 
especially hill Rechtsgeschichte der romischcn 
und gel'lnllnischen Urkunden); 1903. Brunner. 
Grundziige dcr deutschen Rechtsgeschichte 
(confirming his earlier results); 1894. A. Giry, 
Manuel de la diplomatique. e. IX. quoted anle. 
§ 2161; 1895. A. S. Schultze. Zur Lehre vom 
Urkundenbeweise. Zeitschrilt fUr das privllt
und oeffentliches Recht, XXII. 70; 1898. 
Declareuil, Les preuves judiciaircs dans Ie droit 
franc du V" au VII· 8i~c1e. Nouv. revue hiRt. 
du droit fro et (itranger. XXI, 220, 747. 757 
(independently reaching results in harmony 
with the German scholars): 1902. Schroeder, 
Lehrbuch der deutschen Rechtsgeschichte. 4th 
cd .. 361. 698; 1918. Haskins. Norman Insti
tutions (Hun'ard Studies in History. No. 
XXIV); 1920. Tout, Chaptet5 in the Adminis-

trath'e Hilltory of Medieval England; The 
W,· .. ·drobe. the Chamber. and the Small fieals. 
c. IV, § 1. "The King's Seal, and Sealing as the 
!>lellns of Authentication" (University of 
Manchestcr Publications. Historical Scril!R. 
No. XXXIV; quoted ante. § 2161). 

All these scholars are in substantial agree
ment upon the historical facts to be referred to; 
Fickcr and Bresslau having contributed most 
to establish the correct history of the great 
fact, the relation of the seal and the attesting 
witnesses to the effect of the document. Per
tile (Storia del diritto italiano. ed. 1900. b. V. 
C. II. scct. III. b. VI. Jlt. I, pp. 417-419) is in 
accord as to most points. yet does not notice 
the importllnce of the seal; hut in Italy the 
early vogue of notaries gave a different turn to 
the story of itslocnllnw. Stouffe (J:;tude sur In 
formation des contrats par I'ecriture daus Ie 
droit des formules du V· nu XII" siecle; N ou\'elle 
revue hist. du droit, Xl. 249; 1887) ignores cn
tirely the historical place of the seal; but Bress
lau nnd Posse had not at that date published 
their researches copiously confirming Ficker's. 

2 Ficker. I. 83-88; Brunner. R. G .• I. 399. 
II. 420; id., Grundz. 41, 119; Pollock & 
Maitland. II. 88-190. 
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in its most definite t~'pe (' carta '), is in the Germanic system merely one of the 
symbols that entered into the formalsim of the transaction, and, like the 
wand, the glove, and the knife, has an efficacy independent of its written 
tenor, ' which indeed could mean nothing to the parties who employed it: 

"In the legal affairs of a people who. from the lowest churl to the great Emporor 
Charles. were unskilled alike in reading and in 'writing. the written document could have 
but a precarious position. ami its II('ceptanec into legal practice was opposed by all sorts 
of obstacles. - in partieular. by an almost ineracli('lIble di:;trust of everything written, 
which they feared with the fear of a man who ~tan(ls weaponless and helpless. For us 
moderns a written document is quite another thing than for the Germanic tribes. con
fronted with it yet not comprehending it. Xowadll~·s. our documents of debt. or the like. 
we write ourseh·es. or at least sign them after pern~al; we are masters of them, and we 
know that the thing we have written or signed is precisely what it is, and no fearsome 
mysterious thing. quite otherwise with the Gel'manic peoples, ronfronted \\;th the alien 
practiee of legal writings, upon their invasions of Roman regions. The grantor of land. 
the borrower of money. could neither read nor write the document which might be exe
cuted in his name; he could hut mark his cross at the hottom. and hope that all was right. 
Thus we hear. even in the earl~' 12(»,;, a ecrtain bailiff of the abbey of Pruem, in a litiga
tion \\;th the abbey before Henry IV. S<'ornfully protesting, when the abbey produces a 
royal charter against him. that a partisan sC'ribe could indite whatever he might please to 
invent (' irridens testamenta. (Iiecns quod penna cuiuslihet quelibet notare posset, non ideo 
suum jus amittere deberet '). ~t) too, in even a later age. there was an almost proverbial 
verse 3 which ran, 'On parchment, seribes may place with ease Exactly what their own 
minrls please.' It is. in short. easy to imagine the mistnlst which must in those days have 
attll('hed itself to the written document. . • . The truth is that the legal value of the 
'carta' consisted in this. that hy means of it the legal transaction was complete<1. . . . 
The grantor of a pie<'C of land could transfer it in the ancient national fonn of 'sale' and 
'\'estitura,' or he could now accomplish the transfer by means of the document' per cart am 
venditionis " an(l the' traditio per C'artam' effected the transfer of ownership. just as before 
this the' sale' had done. . . . Thus the' traditio cartre' was itself a formal act. The act of 
delivery of the document was perfonncd by the maker grasping the still blank parchment, 
lifting it from the earth (in land transfers at least. by Frankish usage). calling upon the 
witnesses to grasp it with him. hamlin!; it to the scribe to fill out the writing, and, after 
signatuI't.'S affixed, delivering it to the grantee." 4 

In this stage, then, the 'carta' merely pla~'sacOll\"enient part, first, by enabling 
the formal delivery of the land to be made s~'m bolicalI~', away from the premises, 
and, next, b~'preser\'ing against future forgetfulness the names ofthewitnesses.S 

The important and unquestionable fact is that the tenor of the writing 
doe.~ not legally and bindingly e8tabli.~h anything.6 If the truth of its statement 
is disputed the amount of money loaned, the area of land con\'e~'ed, the 
conditions of tenure annexed ,the terms of the transaction may and must 
be proved by calling the witnesses to it, regardless of any contradiction of 
the writing.7 The attendant witnesses continued to be, as they had been, 

a KonrBd,·onWilrzburg. Schwanritter. 1. 571. Pertile. I. pt. I, p. 417. pt. 2. p. 192; Glasson. 
4 Heusler. I. 86. Hist. du droit et d~s inst. de la France. 111.503, 
, Ficker. I. 85; Bresslau. 1.729.730. 7 "That the probath'e value of a document 
I Ficker. 82 ff.; P098C. 63; Brunner. R. G.. lay only in its witnesses may be gathered from 

I. 393. 11. 420: id .• Grundz .• 76. 119. 159; the fact that the word 'urkunde' meant noth
Heusler. I. 91; Declareuil. 757: Bresslau. 483, ing else than 'witness''': Schroeder. 361; 80 

500.799; Schultze, 101; Schroeder. 361. 698; Brunner. R. G. II. 391. 
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the main reliance for the proof of a disputed transaction. The procedure for 
disputing by the witnesses' oaths the correctness of the document was elab
orate and well-settled, and its ultimate settlement might turn upon a wager 
of battle. How long was the persistence of this subsidiary status of the 
document, and how continuous the connection between Germanic usage 
and early Anglo-Norman legal ideas, may be seen from the following records 
of English litigation two hundred years after the Conquest: 

1292, Anon., Year Book 20 Edw. I, 258 (Horwood's ed.): "A brought the mordancester 
against B, on the death of his father, for tenements in C; and he prayed the assise. B. 
'There ought not to be an vssise: for see here your father's charter, by which he en
feoffed us and put us in good seisin. Judgment if there ought to be an assise.' A.' I 
admit perfectly that the charter is the deed of my father; but I tell you that he gave 
you the tenements by that charter upon these tel'lns, viz., that you should hold it for one 
month, and that at the end of the month you should espouse his daughter Emma; and 
that if you did not, the land should revert to him and his heirs. Now, he died within the 
month, and at the end of the month you would not marry his daughter; therefore we 
pray judgment if there ought not to be an assise.' B. 'You have admitted the charter, 
which is simple and uneonditional. Judgment if there ought to be an assise.' A. 
'Whatever the words of the charter may be, such was the covenant betwcen my father 
and his friends and your friends; ready, etc.' B. 'The rcver~e. Therefore to the 
country.' The ,Jurors said that such was the eontract even as A said; and that his 
father died within the month. They were asked if he died seised in his demesne as of 
fee. The Jurors. 'We pray your assistance.' The Justice. • And inasmuch as it is 

. found that the estate of B was conditional, which condition was not specifically perfonned, 
by reason of the default of B, and therefore his seisin was null.'" 

1314, Rye v. Humb.l/, Year Book, 8 Ed,\\,. II, pp. 36-51, No.9 (Bolland's ed., Selden 
Soc. Pub., vol. XXXVII. 1(20); writ of dower against Humby, who vouched Rye to war
ranty, who tendered a "charter without conditions." Humby's counsel avers that at the 
time of making the deed it was covenanted that on a certain condition the deed should 
be void. Counsel argu{.'S: "The charter is nought but a little ink and parchment which 
v.;11 not avail to override my will at the time of livery; ... the charter vcsteth no estate 
in you other than in accordance with the livery of seisin; and the reason of this is that the 
charter is not seisin but evidence of seisin." SCROPE, J.: .. If I make you a charter in fee 
and deliver you seisin for the tel'm of your life, the charter vesteth in you naught more 
than an estate in accordance with the terms of the livery of seisin; and the reason of that 
is that the charter is not an enfeoffment, but evidence only; and you will certainly be 
received to aver a feoffment at variance with it." 8 

II. The me of the seal brings a new era for written documents, not merely 
by furnishing them with a means of authenticating genuineness (a,nie, § 2161), 
but also by rendering them indisputable as to the terms of the transaction 

8 Another case of a similar sort is cited by cellor's court in the 14008 as cited in Barbour's 
Professor Thayer (Preliminary Treatise on History of Contract in Early English Equity, 
Evidence. 105) from Forsyth, who citcs from p. 91 (Oxford Studies inSocial and Legal History. 
Jocelyn de Brakelonde. Other Year-Book IV. 1914); but Mr. Barbourisapparentlynot cor
eases are: 1308. Pastrel v. Amory. Y. B. 1 Ed. rect in assuming that these cases were due to the 
II (Maitland's ed. I. 32; Selden Society Pub. ChancelJor's" being restricted by no stringent 
vol. XVII). Trin. No.3 (the same point, but the rules of evidence." About the 1300s, the follow
decision was reserved, and is not recorded) ; 1310, iug passage also is found: Mirror of Justices, ubi 
Willoughby v. Queeneby. Y. B. 4 Edw. II. l\Init- infra. pp. 75, 115, 152. 163 (" a charter is vicious 
lund's cd. No. 54, p. 166 (Selden Society Pub. if it testifies that n gift has been made, whereas 
vol. XXII). Sundry cases appear in the Chan- as yet there has been no delivery of seisin "). 
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and thus dispensing with the summoning of witnesses. The vogue of the 
seal and of the transaction-witness wax and wane, the one relatively to the 
other.9 This legal value of the seal was the result of a practice working 
from above downwards. from the King to the people at large. It is involved, 
in the beginning, with the Germanic principle that the King's word is un
disputable. Who gives him the lie, forfeits life. The King's seal to a docu
ment makes the truth of the document incontestable. This leads, along 
another line, to the modern doctrine of the verity of judicial records,
to be noticed later. Here, for private men's documents, its significance is 
that the indisputability of a document sealed by the King marked it with an 
extraordinary quality, much to be sought after. As the habitual use of the 
seal extends downwards, its valuable attributes go with it. First, a few 
counts and bishops acquire seals; and then their courtesies are sought in 
lending the impress and guarantee of their seal to some document of an 
inferior person, as serving him in future instead of witnesses.lo Finally, the 
ordinary freeman comes usually to have a seal; and his seal too makes a 

.. document indisputable at least, by himself. This extension of the seal 
begins in the lO00s, and is completed by the 1200s.11 Thus the old regime 

. of proof by transaction-witnesses disappears by degrees; by the 1300s they 
are almost superfluous.12 This means that when a transaction has been made 
by writing, the parties rely for their future proof no longer on witnesses called 
in at the time of the transaction, but on the opponent's seal found affixed to the 
document, which thereby makes its terms indisputable by him as represent
ing the actual terms of the transaction between the parties.13 

The tool for shaping the new doctrine had now been supplied; and it 
remained to develop and extend the doctrine. Here it must be remembered 
that in Anglo-Norman times people are still, on the whole, unfamiliar with 
writing, and that the chief varieties of transaction namely, those affecting 
land are still practised with oral forms; 14 the essential, working concep-

9 Ficker. I. 94. 95. 106. 107. 115; Bressllm. icht'] in a scaled document "); id. 539 (" as a 
510-549; Brunner. R. G .• I. 393. II. 420. 523. first principle of the law for documentary proof 

10 Ficker. 94; Posse. 130; antc. § 2161. in Gelmany after the 12008. it may be con-
11 Ficker. 91.97; Posse. 129; Brcsslau. 534 sidcred ••• [exceptions excepted] that the 

(" by the second half of the 1200s even ordinary scaling was an indispensable requirement for 
burgers seal their documents "); Holmes. The the legal evidential force of a document. no 
Common Law, 272; Pollock and Maitland. II. matter who was its author"); Schroeder. 701 ; 
221 ("at the date of the Conquest the Norman Schultze. 103. 118. This was long ago noted 
duke has a seal. and his cousin the late King by Mr. Justice Holmes for English law: 1881. 
of England had a seal; ••• before the end of The Common Law, 272. Space docs not suf
the thirteenth century the free and lawful man fice to note the interesting stages of progress. 
usually had a seal") ; see the full statement by pointed out by Ficker. Bresslau. Giry. and Tout. 
Professor Tout. quoted ante. § 2161. by which this result was reached. The inden-

11 Fickel'. 95-97; Bresslau.545. The course ture or chirograph of the Anglo-Saxons was one 
of thought is seen in the attribution of the of the intclmediate expL>dienta for securing 
qualities of a witness to the seal. as in a mu('h genuineness and conc\usiYene8B. But the seal 
quoted passage of the Schwabenspicgcl. c. 34. proyed its superiority for the latter purpose. 
§ 2: II Hilfet ein totcr geziuge Ii. e. die briefe) and finally prevailed. 
als wol dir ala ein lebendigcr" (SchUltze. 119). U Pollock & Maitland. II. 83. 93. 202. 217 

II Ficker. 82-91; Bresslau. 546 (" there is (quoted ante. § 2405); Holdsworth. History of 
therefore no counter-proof allowable v.gainst English Law. yo!. III. 1st cd .• 1909.1). 191. 3d 
the statements of fact ['den Bachlichcn Ber- ed .• 1923. pp. 222, 401. 
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tion is the livery of seisin, not the charter. Whatever virtue there is in the 
writing is testimonial only. It furnishes one sort of proof; but it is not a 
necessary kind of proof, and the main thing is something done apart from the 
writing. "This indenture" merely "witnesseth"; and the now time-worn 
phrase was once the actual conception.15 

So long as this notion of the operative element of transactions persisted, it 
must oppose a constant obstacle to the progress of the idea of an indisputable 
sealed document. Since the writing is not the vital thing, why yield to its 
terms? And so for two centuries or more the extension and adaptation of 
the new idea is slow. For mercantile contracts, the advance seems to have 
been settled b~' the 13OOs.16 But for land-transactions there was more tardy 
progress. By that time, charters (i. e. deeds) were becoming necessary accom
paniments; Ii but they were not yet indisputable in every respect. For 
example, Littleton. about 1466, tells us 18 that where the deed is in terms 
absolute but the livery of seisin was made with an oral condition, still the 
condition is enforceable, because "nothing of the tenements passeth by the 
deed, for that the condition is not comprised"; and again, that though, for a 
condition attached to the transfer of a freehold, some writing must be shown, 
yet "a man may be aided upon such a condition by the verdict of twelve 
men taken at large," 19 just as the twelve men, in the case (above cited) of 
two centuries before, aided the plaintiff by a verdict directly contradicting 
the deed.20 

U The word 'urkuude' signified, by etymol
ogy, "witness"; note 9, 8upra. This was the 
usual conception still in the 1300s and 1400s; 
see the citation supra, n. 12, infra, c. 19; and 
the following; 1310, Bo,vs II. Charles, Mait
land's Yenrbooks, II, 168, 3 Ed. II, No. 8 
(Selden Soc. vo!. XIX) (00 a charter is not a 
feoffment; it is only evidence of a feoffment ") ; 
1310, Boxendone n. Hnliburne, Maitland's 
Yearbooks, II, 182, 186,3 Ed. II, No. 12 ("The 
deeds are only evidence "); circa 1300, Mirror 
of JusticC8, b, II, c. 27, Seld. Soc. Pub. VII, 75 
("escritz testimonials de contracts," i. e. deeds) 
b. III, c. 23, ib. 107. 152 ("by way of aid for 
men's memory are writings, eharters, and mun
iments very necessary for to testify the condi
tions and the points of contracts"); 1466(?). 
Littleton's Tenures, sect. 365, 371 (OOun escript 
south seale provent mesme la condition ") ; 
1881, Holmes, The Common Law, 270 (00 a 
writing was a more general way of establishing 
a debt in Glanvill's time than witnesses; ..• 
[it was) only another. although more conclu
sive, mode of proof "): and it persists as a 
phrase to the time of Sheppard's Touchstone, 
in the 16008; c. IV. p. 50 (" a deed is a writing 
or instrument, written on paper or parchment, 
sealed and delivered. to prove and testify the 
agreement of the parties whose deed it is to the 
things eontained in the deed 00). 

11 1368, Y. B. 41 Edw. III. 10, 6 (quoted 
in/ra, note 30). 

• 

17 Pollock & Ma:tland, II. 82, 91. 
n Tenures, sect. a':;9. 
U Tenures, sect. 366. Compare the follow

ing, in 1523; Y. B. '14 H. VIII, 17, 6 and 7 
(Brudnel, J.; .. Such things as pass by parol, 
are as well by pll~l as written on condition; 
for every grant of a chattel is good on condition 
without writinll; for a deed is nothing but a 
proof and testimonial of the agreement of the 
party, as a deed of feoffment is nothing but 
a proof of the livery. for the land passes ~W the 
livery; but when the deed and the livery are 
joined together, that is a proof of the livery"). 

:0 In a later day, this tradition is thus ex
pounded; Ante 1726, Gilbert, Evidence, 84 
(" Things that lie in live;')' may be pleaded 
without deed; . • • so a man may plead a de
mise, without deed, and give the indenture in 
evidence, for the indenture may be usedas an 
evidence of the contract that would be good 
whether there were any indenture or not .•.. 
[Livery of seisin) is a fact n man cannot impeach 
or deny, and this is from the notoriety of the 
ceremony, ... therefore if the defendant 
plecuk the livery and seisin of the plaintiff, the 
plaintiff cannot reply that the delivery was 
conditional, without showing the deed, inas
much as the plaintiff is estopped to defeat his 
own livery by a naked averment and parol 
evidence only. But the jury are not estopped 
on the oeneral u,sue from finding such a condi
tional feoffment, for the jury are men of the 
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On the other hand, Littleton in the very same treatise 21 is mentioning as 
"common learning" that a plea of condition, except in some special cases, 
shall not defeat a freehold" unless he showeth the proof in writing." The 
1400s were evidently a transition period. By the time of Coke's commentary 
upon Littleton and of Sheppard's Touchstone by the 1600s, on the whole 
- the modern rule of indisputability is established for all transactions affect
ing realty.22 

No doubt by that time the surrounding circumstances had facilitated, and 
judicial reflection and conscious policy had stimulated, the natural growth of 
the newer rule. In the first place, the community had become more generally 
lettered, and this in its turn had resulted from the spread of the printing pro
cess in the late 1400s. Reading and writing were no longer the mysterious 
arts of a few. It was natural to hold that a man was bound b~' his written 
version of the transaction, when he might easily guard himself against the 
writing's being deficient in some of the agreed terms; 23 and it was the more 
natural to rely wholly upon the writing since the dying out of old methods 
(due in part to jury-trial) had made transaction-witnesses not commonl~' 
available. In the second place, mercantile custom had alread~' pointed the 
way in advance. The Lombards in London (and doubtless also somewhat 
later the Flemings and the Hansas) were employing the commercial forms 
which had developed with the revival of commerce in the preceding three 
centuries. These mercantile documents of debt had already invented the 
device of indisputability, to some extent, no doubt, preserving in tradition 
the expedients of the advanced Roman law. Such models can be seen to 
have had some influence upon English ideas.24 In the third place, the rigid 

neighborhood that are s1lpposed to be present 
at the solemnity • • . and by consequence 
may exhibit the condition on the feoffment. 
But since the use of the solemnities before men 
of the country hath ceased . . . therefore the 
statute of frauds and perjuries hath enacted 
that no ••• [estates) shall be assigned. 
glanted. or surrendered unless it be by deed or 
note in writing "). 

.. Sect. 365. 
22 Yet. even in Sheppard's day, relics remain, 

as where he says (c. IX) that if the words of 
livery are to one effect and the deed to another 
effect the deed is void; though if the livery is 
'secundum formam chartm,' any additional 
words of oral livery are void. 

23 E. fl. Babington. J .• in 1430, Y. B. 8 H. 
VI, 26. 15. repudiating proof of an oral condi
tion to qunlify a deed: .. And it will be ad
judged my own fo\1y that I did not wish to have 
it wtitten in." The contrast between this 
effect of the spread of letters. and the effect on 
the doctrine of intention or mistake (ante. 
§ 2405). is worth noticing; in the latter aspect. 
it bound s man to what was in the deed; in the 
present aspect. it kept out what was not in the 
deed. 

Compare the popular view even a century 
later: Kinu Henry VI, pt. I!; ll', !!: 

"Dick. The first thing \.,..~ do, Ict's kill all 
the lawyers. 

"Cade. Nay, that I mean to do. Is not 
this a lamentable thing, that of the skin of an 
innocent lamb should be made parchment. 
that parchmcnt, being scribled o'er, should 
undo a man? ::lome say the bee stings; but I 
eay 'tis thc bee's wax, for I did but seal once to 
a thing and I was never minc own man since. " 

24 As early as the 12005, this lee\'cr, ;s secn 
working; "Note that by the law merch&.nt a 
man cannot wage his law against a tally": 
1222, Y. B. 20 Edw. I, p. 68; and the same 
rule for a ~c:l!cl confcssion of debt is put for
ward as late as 1460 !18 a "custom of London" : 
Y. B. 39 H. VI, 34, 46, cited in Thayer, fce
liminary Treatise, 394. Further illustrations 
are furnished in Pollock &: Maitland, II. 212, 
222. For this doctrine of the foreignens' com
mercial law. see Baldus, Consilio. I. note 48 
(" Stabiles et filiIlIll debent esse scriptUl'lll mer
catorum, juxta illud vulgare dictum • quod 
scripsi seripsi.· quia scriptura mercatorum et 
campsorum hBbetur pro sententia et sua fide 
transit in rem judicatam "). quoted in Gold-
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control of the jury influenced the judges, indirectly, by leading them to keep 
from the jury all alleged oral transactions which might be misused by them 
to overturn the words of the writing. The safety of written proof was sup
posed to be at stake. If the parties were allowed to put in averments ex
traneous to the writing, it must go to the jury, and there was no telling 
what the jury might do; but if the judges took exclusive charge, they could 
better control the situation. This reasoning is not much reported till later 
times,25 but it was plainly there.26 Finally, a general policy of regard for the 
trlJ!Jtworthine88 of writing, as against the shiftiness of mere testimonial recol
lection, was-beginning to be consciously avowed, irrespective of any discrim
ination against the jury. This is a distinctly modern attitude, but it emerges 
as one of the considerations that finally tended to fix the rule. "Thus Y(lU 

would avoid a matter of record by simple surmise," says Paston, J., in 1430.2; 

Coke, of course, furnishes such reflections in plenty, by the time of the 16oos; 
"it would be full of great inconvenience that none should know by the '.\Titten 
words of a will what construction to make or advice to give but it should be 
controlled by collateral averments." 28 Thus a judicial legislative policy 
comes to reenforce the other influences. 

But, meantime, what of the theory of the rule? At the outset, in the 
Anglo-Norman times, as already noticed, it arises merely as a testimonial 
rule; the writing replaces the transaction-witnesses as a mode of proof. But 
in its modern shape it is a constitutive rule (ante, § 2425). The writing itself 
is operative; the writing i3 the act, not merely one of the possible ways of 
proving the act. By what sequence of ideas was this transition of theory 
effected? 

(1) At first, the new principle appears merely as a waiver of ordinary 
proof, permitting d::e substitution of another. The man who has sealed a 
document is not allowed to bring his transaction-witnesses or his compurga
tors to prove what the transaction really was; he has in advance waived this 
schmidt, Handb. des Handclsrechts, (1891) 3d was resolved that the said foreign or collatersl 
ed., I, 1. p. 389, note; see also ib. 306; averment out of the said deed [setting up a 
Fmnken, Das Franzosische Pfandrecht (1879), prior inconsistent agreement] was not of any 
258; Pertile, ubi supra, note I, vol. VI, pt. I, force or effect in the law. For every deed con-
421. The part played by foreign mercantile sists upon two parts, scil., matter of fact, and 
custom in developing other aspects of our law upon the construction in law; matter of fact is 
is well illustrated in Mr. Hazeltine's essay on to be averred by the party and triable by the 
The Gage of Land in Medireval England (1904, jurord; the other, being matter in law, is to be 
Harvard Law Review, XVIII, 36, 43). discusscd by the judges of the law"); 1659, 
~ Tho examples cited supra, note 8, show Lawrence v. Dodwell, 1 Lutw. 734 (Powell, J.: 

how the earlier juries might make short work "The avcnnent should be gathered from the 
of deeds. A passage in Tha:;-cr, Prelim. Treat. words of the will; it is not safe to admit a jury 
105, further illustratcs this. It must be noted, to try the intent of 110 testator"); 1708, Strode 
too, as indicated in thc quotation from Gilbert, v. Russell, 2 Vern. 621 (in chancery; "We will 
su.pra, note 20, that" the use of the solemnities consider how far it shall be allowed and how 
of livery before men of the country" was dying far not, after it is read; and this is not like 
out, and that so long as the vital thing had the case of evidence to a jury, who are easily • 
been this livery, the matter might well be biased by it, which this Court is not "). 
left to them; but there was no reason for Z1 Y. B. 8 H. VI, 26, 15. 
considering a transaction of writing as within 2S 1591, Lord Cheyney's Case, 5 Co. Rep. 
their province. 6Sa; 1605, Countess of Rutland's Case, ib. 26 

2S 1610, Altham's Case, 8 Co. Rep. 155 ("It (quoted infra, n. 38)_ 
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right. Such was the notion 011 the Ccntinent; 2J and such was the first con
ception in England. This waiver is commonly spoken of as an "estoppel," 
i. e. a conception which concedes that the truth might be as alleged, and that 
ordinarily the party would have a right to prove it in the usual way, but that 
here he is "stopped" from that proof. by his own sealed act. "I t does not 
lie in your mouth to say the obligation is not good." 30 The merely subjec
tive effect of the seal in this respect is well illustrated by a controversy sur
viving in Littleton's time; 31 some lawyers thought, where a feoffment had 
been made, and a deed-poll gh'en (i. e. in the single name of the feoffor, not 
sealed by both and indentured), naming a condition to the feoffment, that the 
feoffor could not take advantage of the condition; that is, because it could be 
used only by way of estoppel, and the feoffee was not estopped by a deed 
which he had not sealed; the effect being to refuse efficacy to the condition 
though named in the deed.32 

(2) Alongside of this theory, but playing gradually a more important part, 
was the theory that a transaction of one" nature" cannot be overturned by 
anything of an inferior" nature." This is the real lever whic·h helps on the 
progress to the modern idea. But it appears early, and apparently as a bor
rowing from the Roman law.33 It has broad aspects, and is responsible for 
some other rules, now mostly abandoned, such as the rule that the oral 
payment of a bond is no discharge.34 But in its present relations it serves to 
introduce and emphasize the operative notion of a writing. Once concede 
the possibility that a sealed document may be indisputable, and then this 
other iJea will expand and reenforce the former in every direction. In par
ticular, the sealed instrument will "discharge" and "determine" any prior 
transactions, whether really separate and distinct in time, or practically con
temporaneous. In other words, the sealed instrument will not merely prove 
the transaction, but rather, by replacement, will now be the transaction. 

This theory was struggling for ascendency in the 14005. In 1422, where 
the plaintiff sues for money given on account, and the defendant asks for 

:9 Ficker, I, 93. 
30 1368. Y. B. 41 Edw. III, 10.6. So also in 

1460: Y. B. 39 H. VI. 34. 46: .. If I bring a 
writ of debt, and count that the defendant 
bought of me a horse for 101.. and he wishes to 
wage his law, I may estop him by the specialty 
proving the said contract; the 8Ilme law of a 
receipt, if he wishes to plead.' never received.' 
and tenders his law. hewill be estoppcd of his law 
by the specialty proving the reeeipt," but some 
were of contrary opinion. In the neat phrase of 
Mr. Justice Holmes (The Common Law. 262). 
.. if a man said he was bound. he was bound." 

11 Tenures. sect. 375. 
ft This notion of estoppel is illustrated in 

Pollock &: Maitland. II. 205-222, pa8!im. It is 
still seen in Sheppard's day: Touchstone. c. 14 
(in deeds, .. an estoppel doth bar and conclude 
either party to say or except anything against 
anything contained in it "). 

33 It has been noted, by Pollock &: Maitland, 
II, 219, as occurring in Bracton and elsewhere, 
e. D. Y. B. 33-5 Edw. I, pp. 331, 547 (1306). 
In the Digest, it appears in de aolutionibu&, 46, 
3. 80, and also in de diverBis reouli8, 50, 17, 35 
(Ulpian: .. Nihil tam naturale est quam eo 
genere quidque dissolvere quo colligatum est; 
ideo verborum obligatio verbis tollitur; nudi 
consensus obligatio contrario consensu tolli
tur"). 

:u 1542. Waberley v. Cockerel. Dyer 51 (pay
ment of a bond is no discharge; .. although the 
truth be that the plaintiff is paid his money, 
still it is better to suffer a mischief to one IDan 
than an inconvenience to many, which would 
Bubvert a law; for if matter in writing may be 
BO easily defeated and avoided by such sUi'lfiise 
and naked breath, a matter in writing would 
be of no greater authority than a matter of 
fact"). 
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profert of the deed of acknowledgment given by him, and argues that the 
deed superseded everything else, just as a bond for 201. would have dis
charged a prior simple contract for the same, the plaintiff, replying, concedes 
the case put, "for the contract and the bond are two different contracts, and 
by the greater I am discharged from the less; but in the case of this receipt 
of money, and the deed which proves its receipt, there is but one contract," i. e. 
a contract by delivery of the money, the deed being merely evidence.3li Again, 
in 1460, "if I make a contract [of loan] by deed indented, I shall not be com
pelled to COllnt on the indenture; for the contract is not' determined' b~' the 
indenture, bUl continues [as independent], and a man may elect how he will 
bring his action," 36 although if he had chosen to bring it on the deed. its 
terms could not have been disputed.37 Here appears plainly enough the idea 
of the indisputability of the document coexisting with the idea that the 
transaction is something independent of the document and is merely proved 
b~' it; and ~'et the notion that the document "determines" and merges the 
whole transaction is winning its way. For two centuries to come this mode 
of speech ' that the writing "dissolves," "discharges," "determines," or 
"destroys" all other prior or coexisting transactions is predominant in 
expounding the theory of the rule.3s The way is thus prepared for the modern 
idea of operativeness, forming the third stage of the rule's histor~" 

III. However, one step stiII remains to be taken. As yet sa~', in the 
1500s this theory is applicable to "matter of a higher nature," i. e., spe
cialties, sealed documents, and not to writings as such. How and when did 
this last extension of ideas occur? 

The Statute of Frauds and Perjuries, in 1678, seems to note the modern 
epoch's full beginning. The result was predetermined by the influences 
already mentioned; this statute appears, of course, as the mark rather than 
the cause of the final development. But still its literal scope was limited, as 
to the kinds of transactions and documents; and it had a really causal influ-

S5 Y. B. I H. VI. 7. 31; cited in Thayer, land by deed of bargain and sale, alleged to be 
Prelim. Treat. 394. void for usury; plea tha~ the bUyer orally 

:sa Y. B. 39 H. VI, 34, 46; cited in Thayer, agreed that the seller could keep the rents; 
ubi Bupra. the counsel for the deed's validity .. put thnt 
~ Again: 1439. Y. B. 18 H. VI, 17,8 (where maxim that everything must be diSBolved by 

a lease is by deed. and action brought on it;' that by which it is bound, and his Whole argu
"the foundation of my action, which is a ment depended upon that"; notice that he 
specialty, is so high in its nature that it cannot was evidently relying on the phrase of Ulpian, 
be destroyed by anything except a thing of as quoted supra, note 33); 1696, L. C. J. Holt, 
high a naturc as it is, such as a release"). in Falkland v. Bertie. 2 Vern. 334, 339 (" the 

n 1605, CounteSB of Rutland's Case. 5 Co. ill8t will ••• must be admitted Bufficient to 
Rep. 26 (" every contract or agreement ought repeal all former wills, and much more to con
to be diSBOlved by matter of as high a nature trol all parol declarations "); ante 1726. G H
as the first deed; • . • also it would be in- bert, Evidence. 279 (a release under seal is a 
convenient that matters in writing made by good discharge of an account. for" any deceit 
advice and on considera"tion. and which finally or mistake in fOI'U1er payments is but matter 
import the certain truth of the agreement of in • pais,' and therefore not of as high a nature 
the partiES should be controlled by aveunent as the deed; and in giving evidence. every_ 
of the parties to be proved by the uncertain thing must be contradicted by a matter of 
testimony of slippery memory "); circa 1610, the same Ilotoriety as that whereby it is 
Burglaey 11. Ellington. RrownI. 191 (title to proved"). 
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ence of its own, as a plain example leading the Courts to complete the process 
bj' expanding and familiarizing the general idea for all writings whatever. 

That example was furnished by the first and third sections, in which the 
estate Was spoken of as "Pllt £n writing" and as "assigned, granted, or sur
rendered, ... by deed or 1wie in writing." Here were two notable features, 
practically novel in this relation. The legal act was to be constituted, not 
merely proved, by the document, and the document might be an ordinary 
writing, not necessaril~' a "deed," i. e., under seal. It is true that these 
features were not absolutely without precedent. There had been already 
two other statutes, one in 1535, requiring a transfer by bargain and sale 
to be "made b~T writing," 39 and the other in 1540, permitting freedom of 
devise of lands b~' "last will and testament in writing." 40 But the former 
statute had required the writing to be a deed, "indented and sealed," so that 
in this respect it involved no novelty; and the latter statute was as yet so 
little conceived from the modern point of view that in its construction the 
Courts had presen'ed rather the old testimonial idea, and had virtually 
treated the testator's oral utterance as merel~' evidenced by the writing.41 

The contrast between this attitude of the 1500s and the attitude of a century 
later is seen in the corresponding provision (sect. 5) of the statute of frauds, 
which requires devises of land to "be in writing and signed, . . . or else the~' 
shall be utterly void and of none effect." The lingering of the old, also, and 
its meeting with the new, are to be seen in the same statute's provisions about 
trust estates; for the creation of these (by sect. 7) "shall be manifested and 
prot'ed by some writing signed, . . . or else they shall be utterl~' void and 
of none effect," while their assignments (by sect. 9) "shall likewise be in 
writing signed, . . . or else they shall likewise be utterly void and of none 
effect." The contrast between the two ideas is further apparent in the phrases 
of sect. 4 (" unless the agreement, ... or some note or memorandum thereof, 
shall be in writing"), which distinctly signified that the contract and the writ
ing might be separate things. 

The significance of the statute for the present purpose, then, was in the 
main, first, that it abolished the practice of creating estates of freehold by 
oral1ivery of seisin only, and, secondly, that it permitted the required docu
ment (for leases) to be a writing without seaI.42 By the former, it empha
sized the constitutive (as opposed to the testimonial) nature of the document; 
by the latter, it extended the conception of constitutive documents beyond 
sealed ones to include all writings. The scope of these provisions was lim
ited; but their moral and logical influence was wide and immediate. The 

IV St. 27 H. VIII, c. 16. after his death. these are good testament! 
'0 St. 32 II. VIII. c. 1. i 1. of lands"), 
n Sheppard's Touchstone. 406 (" If the C These effect,!! have been clearly analyzed 

notary do only take certain rude notes or in Mayberry v. Johnson. 3 Green N. J. Eq. 116. 
directions from the sick man. which he Compare the article of Mr. Frank Goodwin. 
doth agree unto. and they be aftel wards .. Must an Agreement to Stand Seized have 
writ.ten fair in his life-time. and not showed been in Writing before the StatutP. of Frauds "7 
to' him again. or not written fair until (Harvard Law Review. VII. 464). 
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statute now began to be appealed to, in all questions of "parol evidence," as 
setting an example and typifying a general prillciple.43 

The important consequence was that for that great mass of transactions 
which Were not affected by the statute, but were none the less put in writing 
voluntarily by the parties, though not sealed' . i. e. tranUlctions for which by 
the older idea the writing would merely have been "evidence" , the writ
ing now came to be treated and spoken of as the constitutive thing. The 
modern view had come into complete existence; and the period of this seems 
to be about the end of the 1600s.4-I There are still recurring traces of the 
older theories; 45 but the modern result is practically achieved. The Chan
cellor's Court seems to have heen slow to accept the full doctrine, partl~', 
no doubt, because of the older idea that it had something to do with the 
untrustworthiness of juries,46 but also partly because that Court was still in
voked as having a discretionary power to relieve against fbced rules of law.47 

But this inconsistenQ' of practice soon disappeared; and the transition-period 
of four hundred years was accomplished. A legal transaction when reduced 
in writing was now to be conceh'ed of as constituted, not merely indisputably 
proved, by the writing, and this whether the writing was a requirement of 

Q E. (/. 1696. Falkland D. Bertie, 2 Vern. 333 estate." here Upon testimony to the testator's 
(prOof of the testator's parol intention contrary intention); 1681. Lee r. Henley. 1 Vern. 37 
to the legal effect of his will was excluded; (a scrivener's mistake in a settlement of land. 
L. C. J. Holt said that" the great uncertainty in the nature of a will. was not allowed to be 
there is of proof in this case shows how neccs- corrected); 1684. Beachinall r. Beachinall. 1 
sary it was to make the statute against frauds Vern. 246 (a deed of marriage-settlement, 
and perjuries"); li08, Strode v. Russell. 2 proved to ha\'e been "not drawn according to 
Vern. 621 (" No parol proof or declaration the agreement." was ordered by L. C. Notting-
ought to be admitted out of the will to ascer- ham to be "left out of the case"; but this 
tain it; ••• and Il()W since the statute of decree was revergt'd by L. Keeper Guilford, to 
fraUds and perjuries. th;~ is stronger, because the extent of letting the deed be .. given in evi-
by that statutc all will:! are to be in writing"). dence"lat the trial at law); 16.31-5, Benson v. 
Compare also Chief Baron Gilbert's remarks, Bellasis, 1 Vern. 15, 369 (deed of marriage-
about the same period. quoted 8upra, note 20. jointure; a parol agreement .. made on the 

44 1719, LillY's Practical Register, 48, as marriage" was set up; L. C. Jeffries said that 
quoted in Viner's Abridgment. "Contract," .. the joinbre-deed is an evidence that all the 
G. 18 C' H an agreement made by parol to do precedent treaties and agreements ~'ere rOo 
anything he afterwards reduced into writing, Boh'ed into that"; but afterwards he increased 
the parol agreement is thereby discharged; and the jointure "on evidence of her father and uncle 
if an action be brought for the non-performance that B., (the husband). when he proposed the 
of this agreement. it must be brought upon the treaty of marriage, offered to o;e.;lo £500 per 
agreement Tedrteed into writino, and not upon the annum jointure; ••• but no:.o, there was no 
parol agreement; for both cannot stand to- [written) covenant or agreement proved where-
gether, because it appears lobe but OIlC Cl(Jreement. by he bound himself to make a jointure of that 
lind that shall be taken which is the latter and value"); 1686, Harvey 11. Harvey, 2 Ch. Cas. 
reduced to the greater certainty by writing, 180 (similar agreement of marriage-settlement 
for 'vox emissa volat litera scripta manet "'). allowed to overturn a deed); 1689, Towers v. 

45 As in the passages from Lilly and Gilbert, !\Ioor, 2 Vern. 98 (a testator's instructions were 
/lupra, and in Benson 11. Bellnsis. infra. not received to show a mistake in a will; .. we 

48 See Strode Il. Russell, supra, note 26. cannot go against the act of Parliament"; but 
(7 1673, Tyler v. Eeversham, Rep. temp. in case of a surrender made [on the roll) by a 

Finch 80 (deed of conveyance of a fazm; tho steward of a copyhold, .. if there be any mis-
oral agreement was much considered, and ap- take there. that is only a matter of fact. and 
parently becalIle decisive); 1673, Feilder 11. the Courts of law will in that case admit an 
Studley, Finrh 90 (covenant in deed, not en- averment that there is n mistak~. etc., either 
{orCed); 16i3, Cheek 11, Lisle. Finch 98; 1674, astothelandsoruses"); li06. Hill 11. Wiggett, 
Garnan t'. Fox. Finch 172; 1681, Fane 1), Fane. ~ Vern. 547 (good elClI.mple of the overturning 
1 Vern. 30 ("One may aver a'trust of personal by parol of such a copyhold-transfer). 
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law or merely voluntary, and whether it was sealed or unsealed. The reminis
cence of the older idea, in -:.he use of the term "parol evidence," to designate 
that which was legally inoperative, still persisted as a convenient term of 
discussion; but the correct legal theory, whenever it has been forced into 
consideration, has not failed to be avowed. 

It remains to notice the development of the older conception in one other 
direction but to the same end. The King's word, it has heen seen, was incon
testable, and this quality attached itself to his sealed sanction of documents.48 

But, long before this, it was also conceived to sanction the indisputability of 
his judges' reports of their judicial doings.49 Their recordatio (recollection or 
relation), oral though it he, is made indisputable. The progress of this doc
trine is traced in the following passage: 

1895, Sir F. Pollock and Professor F. W .. Maitland, History of the English Law, II, 666: 
"The distinction that we still draw between 'courts of record' and courts that are 'not 
of record' takes us back to very earl~' times when the King asserts that his own word as 
to alI that has taken place in his presence is incontestible. This privilege he communi
cates to his own special court; its testimony as to all that is done before it is conclusive. 
If any question arises as to what happened on a previous OC<'asion, the justices decide this 
by recording or bearing record ('rC<'Or(lantur,' 'portant recordum'). Other courts, as we 
have lately seen, may amI, upon ()('casion, must bear record: but their reeords are not irre
fragable; the assertions made hy the representative doomsllIen of the shire-moot may be 
contested by a witness who is ready to fight. We easil~' slip into saying that II court whose 
record is incontrovertihle is a court which has record ('habet recordum ') or is a court of 
record, while a court whose record may be disputer! has no record (' non habet recoulum ') 
and is no court of record. In England, only the King's court in rourse of time it becomes 
several courts is a court. of record for all purposes, though some of the lower courts 'have 
record' of some particulars, and sheriffs and coroners 'have record' of certain transac
tions, such as confessions of felony. In the old days, when as yet there were 110 plea rolls, 
the justices when they bore record relied upon their memories. From Normandy we obtain 
some elaborate rules as to the manner in which record is to be borne or made; for exam
ple a record of the Exchequer is made by seven men, and, if six of them agree, the voice 
of the seventh may be neglected. In England at a yet early time the proceedings of the 
royal court were committed to v,Titing. Thenceforward the appeal to its record tended to 
become a reference to a roll, but it was long before the theory was forgotten ihat the rolls 
of the court were mere aids for the memories of the justices: and as duplicate and tripli
cate rolls weI"! kept there was always a chance of disagleement among them. A line is 
drawn between 'matter of record' and 'matter in pays' or matter which lies in the cog
nizance of the country and can therefore be established by a verdict of jurors." 

As the art of keeping the written records developed, and the practice of 
indisputability became trite, it might have been supposed that the constitu
tive feature of these writings would have developed early. But it is late in 
appearing; the record is usually said to "import absolute verity"; so but no 

48 Supra. note 10. 
CII Brunner. Schwurgcrichte, 189; Rechts

geschichte, II, 523; Wort und FOlm im alt
franzosischen Prozess, republished in his 
Forschungen z. Geschichte des deutschcn und 
franzosischen Prozess, 269 (quoting the maxim. 
" X e contre recort ne puet en riens £l·re "). 

60 1628, Coke upon Littleton, 260a (" Re
cordum is 1\ memoriall or remembrance in rolles 
of pllrchment of the proceedings and acts of a 
Court of justice. • • . And the rolles, being the 
reco:ds or memorialls of the judges of Courts of 
record. import in them such incontrollable 
crcdit and veri tie as they admit no avcrment, 

303 

• 

• 



§ 212G PAROL EVIDENCE RULE [CfL\P. Lx."":Xn 

further progress is for a long time made. And naturally enough; for any 
other theory, however necessary, is here palpably artificial. When a seller 
orally names a price and then writes it in a contract, it is easy to conceive of 
the writing as displacing the oral utterance and constituting alone the act. 
But when a counsel files a pleading or makes a motion, or a jury renders a 
verdict, it is plain that the clerk's act of writing is an actually separate thing 
from any of these. Only for the utterances of the judge himself is it entirely 
natural to think.of .... the record as 'per se' his own act. Nevertheless, in the 
end, the most practical and easily handled notion is that which identifies 
the record with the proceedings. This theory has finally prevailed,51 and the 
notion of a constitutive writing is now extended to include the record of a 
judicial proceeding.52 

1. Integration of Unilateral Acts 

§ 2427. Offic!.~ Dcenments (Surveys, Appointments, Assessments, etc.). 
The reduction of an act to a writing, so as to bring it under the present rule 
(ante, § 2425), may be made as well for a unilateral act (i. e. an act involving 
a single party only) as for a bilateral act (i. e. an act involving two or more 
parties). In either case, it is a question of thc nature of the act and of the 
party's intention to embody it solely in the writing. 

Of ordinary acts of prh'ate persons, there are few that are integrated. A 
notice or dema;;d would be a not uncommon instance; for example, if orally 
a party should give notice of a lease's termination or forfeiture, or should 
demand a payment, and then should follow this by the same notice in writ
ten form, the latter would presumably merge and replace the former, and 
the terms of the writing would be decisive, so far as concerned the sufficiency 
of the act of notification.l Other instances are rare.2 

Of acts of officials, there are occasional instances of integration, though 
they come infrequently into litigation. It may be said that where the act 
is not by law required to be integrated, the Courts are not inclined to dis
cover a voluntary integration. For example, the appointment of a sheriff's 

plea, or proofe to the contrarie; . . . and the 
reason hereof is apparent, for otherwise (as our 
old authors say, and that truly) there should 
never be any end of contro\'ersies, which should 
be inconvenient "). 

61 Eng. 1774, L. C. J. Mansfield, in Jones v. 
Re.ndall, Cowp. 17 (" The minutes of the judg
ment are the solemn judgment itself "); U. S. 
1846, Nisbet, J., in Bryant v. Owen, 1 Ga. 355, 
367 (" The record is tried by inspection; and 
if the judgment does not there appear, the 
conclusion is that none has been rendered "). 

12 The history of the two other chief in
stances of the application of the principle, 
negotiable instruments and records of corpo
rate proceedings, is beyond the present purview. 

§ 2427. I Though so far as concerned the 
state of mind of the party notified, both sources 
of his information would be equally material. 

~ Thc following is an examplc: 1820, Thistle
wood'ti Trial, 33 How. St. Tr. 757 (high treason; 
inquiry was made as to certain proclamations 
prepared by the defendant; the latter dictated 
the words to H., who wrote them down, but 
owing to a difference of opinion as to the phras
ing, the writing was not completed; the Court 
doubted as to the propriety of any inquiry 89 to 
the worda spoken in dictation, and intimated 
that the contents of the document alone were 
to be regarded). 

For Loui8iana. Philippines, and Porta Rioo, 
the principle of the Continental law prevails, 
that an" authentic act," i. e. a t,ansaction done 
in writing or recorded under the hand of a 
public officer, is conclusive. The theoretical 
position of that rule is not easy to allot; see 
ante, §§ 1352, 2425. 
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depllty 3 or the enlistment of a recruit' have been allowed to be proved as oral 
acts, even though a writing was also made. On the other hand, the lcry of 
an assessment has been treated as embodied solely in the book-entry.s 

Both the foregoing classes of cases must be distinguished from cases involving 
the application of two other principles, superficially similar, namely, compul
sory integration (post, § 2453) and conclusive testimony (ante, §§ 1336, 1345): 

(1) Where by law an act is required to be done in writing, i. e. is ineffective 
unless so done, the writing is of course the only permissible subject of proof. 
It is immaterial what the person intended; his act must be in the writing 
and must be judged by the writing alone (post, § 2453). 

(2) Certain official documents are sometimes made preferred conclusire tes
timony, and it is difficult to distinguish whether that principle or the present 
one is invoh·ed.6 For example, the question may be whether a sheriff's 
record of prisoners received is conclusive, i or whether a State auditor's books 
are conclusive,S and here the mere principle of conclush'e testimon~' is con
cerned. But when the question is whether an official sur\"C~' is conclusive as 
to boundar~' Iines,9 it is in fact an inquiry as to the terms of the govern
ment's grant as defined by the grantor's agent; the written survey therefore 
constitutes the surveyor's act, and is not merely a testimon:.' to some inde
pendent fact. In general, then, where an o&'1cial 'writing represents the act 
itself of the officer, it is an instance of the present principle of integration; 
but where the official writing states another person's acts or some external 
happening, it is an instance of testimony; how far, in the latter case, it is 
preferred and is made conclusive has been already examined under that 
head (anie, §§ 1345-1353). The practical differences in, the effect of the two 
rules have also been there pointed out (ante, § 1346), but may here be com
pared. (a) If a conclusive testimonial writing llerer was made, then the fact 
to be proved may be otherwise evidenced, for example, where an officer's 
jurat (or certificate of an oath made before him) has not been recorded on 
the document, the fact of the swearing may be otherwise evidenced; 10 

a 1895, Pentecost ~. State, 107 Ala. 81, 18 (action on an official bond; the State Auditor's 
So. 146 ("It was like a receipt"). books held not conclush'e under a statute 

, 1869, Wilson 1>. McClure, 50 111. 366 (that making thcm "sufficient evidence"). 
BUbstitutes werc receivcd into the sen.·ice of the D 1814, Ringgold 11. Galloway, 3 H. &: J. Md. 
army; the officcr's entry oi it not necessary to 451,461 (an official survey being lost, a junior 
be proved). sun.·ey of the same estate was admitted; in the 

Ii 1903, Allen t. McKay, 139 Cal. 94, 72 Pac. absenceofloss, thefolmerwould be conclusive) ; 
713 (the assessment-roll, completed and certi- 1897, Carter v. Hornback,139 Mo, 238, 40 S.W. 
lied by the assessor, "is the only evidence of 893 (U. S. survey, held conc1uoh'e as to "theac-
his acts and intentions "); 1897, Dresden 11, tuallocations ofthe boundary lines ofeections," 
Bridge, 90 Me. 489, 38 Atl. 545 (assessment to etc.); 1895, Reuscns II, Lawson, 91 Va, 226, 
"S. J. B., Est. of"; evidence of the assessor's 21 S. E. 347 (" Such [extrinsic) declarations of 
intention to assess the tax to the executor, the BUrveyor are not admissible, because the 
excluded). policy of the law forbids that his solemn acts, 

I Compare the additional cascs cited ante. done in the discharge of his official duty, should 
§§ 1335, 1339, 1345-1352. be annulled by his subsequent declarations"). 

7 1898, Goodrich 11. Senate, 92 Me. 248, 42 Whether a ahip-6UTTey is conclusive is a 
At!. 409 (sheriff's calendar of prisoners kept, question of contract. 
not conclusive). 10 1895, Bantley ~. Finney, 43 NebI'. 794. 

8 1878, State t>. Newton, 33 Ark. 276, 284 62 N. W. 213. 
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though if the written jurat had been the sole embodiment of an official act, 
the failure to write it would be the failure to act at all, and hence no other 
proof could havc been made. (b) If a conclusive testimonial writing was 
made but is lust, its preferential nature is at an end, and any other testimony 
to the fact in issue ma~' be received in its stead; 11 but if a written legal act is 
lost, the proof must be of its contents, because the vcry fact to be proved is 
the writing itself. Thus, while these marked differences result, there re
mains the common feature that, by both principles, the oral utterance of the 
official cannot be proved, nor can 'the terms of the writing (if available) be 
contradicted b~' his oral utterance; yet this is due in the one instance to the 
concIush'eness of the written testimony, and in the other instance to the 
operative character of the writing as an act. 

2. Integration of Bilateral Acts 

§ 2429. No Integration at all; Casual Memoranda. The mere circumstance 
that some writing has bcen made by parties, for the better recollection of the 
terms of their transaction, does not of itself make that writing the sole memo
rial of the transaction, even to the extent covered by the writing. There 
may have been no integration at all, in spite of the written notes; i. e. no 
attempt to make the writing embody the transaction or any part of it (ante, 
§ 2425), but merely to furnish an aid to the writer's recollection or a written 
admission for the other party's satisfaction. The essential idea remains for 
it, that the writing is something distinct from the transaction itseli. There 
can hardly be any precise test; the circumstances of each case, as indicating 
the parties' intent, must controJ.l 

u 1855, People v. Clingan. 5 Cal. 389 (a 1835. R. I). Wrangle, 2 A. &; E. 514 (employer 
certificate of election being lost, tcstimony "'as and employee went to a clerk, who entered the 
admitted both of its contents and of the fact of terms of hiring in writing, which howe,'er was 
election as known to others); 1847, Dutchess not read or shown to them or signed by them; 
Co. Bank v. Ibbotson, 5 Denio N. Y. 110 (a held not integrated); 1838. Allen v. Pink, 
notary's certificate of demand and notice, made 4 M. &; W. 140 (" Bought of G. P. a horse for 
evidence by statute; if lost. its contents cannot the sum of 7l. 26. 6d., G. P.," held to be in
be proved; the nntary's testimony in some tended "merely as a memorandum of the 
other fonn must be obtained); 1846, Lloyd ~. transaction or an informal receipt for money, 
McGarr, 3 Pa. St. 475. 482 (similar). not as containing the terms of the contract 

§ 2429. 1 ENGLAND: 1803, Dalison 17. Stark, itself"). 
4 Esp. 163 {action for goods sold; the plaintiff UNITED STATES: Ga. 1910, Goldsmith t'. 
called his selling agent, who had taken the Marcus. 7 Ga. App. 849, 68 S. E. 462 (unsigned 
order, and it appeared that "the order was memorandum); Ill. 1920, El Reno 'Wholesale 
given to him verbally by the defendant, and Grocer;' Co. v. Stocking. 293 Ill. 494, 127 N. E. 
that he had put it down in writing to assist 642 (whether a contract of food-purchase by 
his own recollection. merely as a memorandum; exchange of notes was intended to be binding 
it was not made by the buyer. nor was his unless and until all details were later reduced 
name signed"; held, that the writing was not to a fOlma! written contract); Ky. 1900, 
the contract); 1814, Ramsbottom 17. Tun- Atwater v. Cardwell, Ky. • 54 S. W. 960 
bridge, 2 M. &; S. 434 (a memorandum of a (a mere temporary memorandum, held not in-
lease handed to a purchaser by an auctioneer disputable); Ma$3. 1906, Wright I). Anderson, 
after the knocking down; held, not an inte- 191 Mass. 148, 77 N. E. 704 (agreement for 
gration); 1820, Doe v. Cartwright, 3 B. &: Ald. dismissing a suit, etc., held a mere memoran-
326 (a memorsndum of tenancy, drawn up and dum); Minn. 1895, Vaughan 17. McCarthy, 
assented to, but conditional on getting a surety, 63 Minn. 221. 65 N. W. 249 (a "mere in-
and never eigned; held, not controlling); formal memorandum," held not indisputable); 
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When the parties during their negotiations reach a final agreement, but 
provide therein that the terms shall be reduced to a single memorial, the 
failure to execute such an agreed memorial does not preclude resort to the prior 
negotiations to ascertain and enforce their terms; for the subsequent reduc
tion to a memorial was a separable condition, and leaves the prior agreement 
valid until supplanted, as in the case of judicial records (post, § 2450).2 

§ 2430. Partial Integration; General Test for applying the Rule; II Col
la.teral Agreements." The most usual controversy arises in cases of partial 
integration, i. e. where a certain part of a transaction has been embodied in a 
single writing, but another part has been left in some other form. Here 
obviously the rule against disputing the terms of the document will be ap
plicable to 80 much of the transaction as 1~ 80 embodied, bllt not to the remm·nder. 

It is of course incorrect to assume that what was not so embodied was in 
truth a part of that same transaction; it may have been a totally distinct 
transaction, merely coinciding in time. For example, a banker, at an inter
view with a promoter, who comes from a distant city and compresses all 
their affairs into a short interview, may within the same half-hour sign arti
cles of incorporation, authorize an overdraft, assign a mortgage, and join in a 
committee's report to stockholders. Or It purchaser of land, negotiating with 
a broker, may at the same sitting accept a deed of grant of one piece of land 
and appoint the broker his agent to sell another piece. In such instances, 
the transactions are so clearly distinct, that each one, if integrated, will cer
tainly be embodied in a writing wholly distinct from the others and regard
less of whether the others are reduced to writing at all; and no controversy 
can plausibly arise. But in those instances in which a negotiation concerns 
one general subject such as the purchase of a single lot of land having 
buildings on it and yet several more or less separable features of bargain, 
the relation between the writing and the whole bargain is usually difficult to 
ascertain, and forms a perpetually recurring controversy. To say that the 
question is whether the parties intended to embody" the whole of the trans
action" or only a part, is therefore hardly correct; because by hypothesis 
the writing does represent the whole of what was finally done on the subject 
covered by it; and because to assume that the subject not co,·ered was a 
"part" of the transaction covered would be inconsistent, and would involve 
holding that the writing which embodies the transaction does not embody 

N. Car. 1906, Ivey r. Bessemer C. C. Mills, 
143~. C. 189,55 S. E. 613 (letter); l-'t. 1897, 
Burditt ~. Howe, 69 Vt. 563, 38 Atl. 240 (a 
series of letters. held not to have been mado 
the 50le memcrial of the contract); Va. 1921, 
~lanss-Owens Co. v. Owens & Son, 129 Va. 
183, 105 S. E. 543 (sale of shoes; ,. the mere 
lact th~t a written contract wos contemplated 
does not necessarily show that no binding 
agreement has becn entered into"). 

There is a doctrine that ,. where two instru
ments are executed as a part 01 the same 

transaction, wheth!'r at the /lame or different 
times, they will be construed together"; bu t 
its bearings are not here im·oh·ed; e. (I. 1916. 
Carter v. Prairie Oil & Gas Co .. 58 Okl. 365, 
160 Pac. 319. 

2 1922, Norris 11. Reed & Co .• 5th C. C. A., 
278 Fed. 19; 1920, El Reno Wholesale Grocery 
Co. v. Stocking, Ill .• supra, n. 1; 1917. Lam
oreaux 11. Weisl!lIm. 136 Minn. 207, IG1 
N. W. 504 (architect's services; collecting the 
cases); ~fallM-Owens Co. v. Owens & Son, 
Va., 8upra, n. 1. 
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that "part" of it. More correctly, the inquiry is whether the writing was 
intended to cover a certain subject of negotiation; for if it was not, then the 
writing does not embody the transaction on that subject; and one of the cir
cumstances of decision will be whether the one subject is so associated with 
the others that they are in effect H parts" of the same transaction, and there
fore, if reduced to writing at all, they must be governed by the same writing. 

In searching for a general test for this inquiry, three propositions at least 
are capable of· being generally laid down: 

(1) Whether 'X particular subject of negotiation is embodied by the writing 
depends wholly upon the intent of the parties thereto.1 In this respect the 
contrast is between voluntary integration and integration by law (post, 
§ 2450). Here the parties are not obliged to embody their transaction in a 
single document; yet they may, if they choose. Hence it becomes merely a 
question whether the~' have intended to do so. 

(2) This intent must be sought where always intent must be sought (ante, 
§§ 42, 1714, 1 i90), namely, in the conduct and language of the parties and 
the surrounding circumstances. The document alone will not suffice. 'Yhat 
it was intended to cover cannot be known till we know what there was to 
cover. The question being whether certain subjects of negotiation were in
tended to be covered, we must compare the writing and the negotiations 
before we can determine whether they were in fact covered. Thus the 
apparent paradox is committed of receiving proof of certain negotiations in 
order to determine whether to exclude them; and this doubtless has some
times seemed to lower the rule to a quibble. But the paradox is apparent 
only. The explanation is that these alleged negotiations are received only 
provisionally. Although in form the witnesses may be allowed to recite the 
facts, yet in truth the facts will be afterwards treated as immaterial and 
legally void, if the rule is held applicable.2 There is a preliminary question 
for the judge to decide as to the intent of the parties, and upon this he hears 
evidence on both sides; 3 his decision here, pro or con, concerns merely this 
question preliminary to the ruling of law. If he decides that the transac
tion was covered by the writing, he does not decide that the excluded nego
tiations did not take place, but merely that If they did take place they are 
nevertheless legally immaterial. If he decides that the transaction was not 
intended to be covered by the writing, he does not decide that the negotia
tions did take place, but merel~' that if they did, they are legally effective, 
and he then leaves to the jury the determination of fact whether they did 
take place. In this anomalous process, it merely happens that some of the 
conduct and other data which are at first resorted to evidentially on the ques
tion of intent are usually identical with the conduct that may subsequently 
be treated as legally inoperative; hut this is 11 mere coincidence. The two 

§ 2'30. I This intent must of course be I Of course. not always in rorm: but he 
judged by an external standard: 'In/e. § 2413. considr.rs the data pro nnd con. Sometimes. 

2 Cited with approval: 1908. Mornn B. Co. hut erron('l)lIsly. the question or intent is left 
". Pilocific C. C. Co .• 48 Wash. 592. 94 Pac. 106. to the jury. 
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vital differences are, first, that they are looked at for different purposes, and 
secondly, that they may be dealt with b~' different branches of the tribunal. 

(3) In deciding upon this intent, the chief and most satisfactoQ' index for 
the judge is found in the circumstance whether or not the particular ele
ment of the alleged extrinsic negotiation is dealt with at all in the writing. If 
it is mentioned, coyered, or dealt with in the writing, then presumably the 
writing was meant to represent all of the transaction on that element; if it 
is not, then probabl~' the writing was not intended to embody that element 
of the negotiation. This test is the one used by the most careful judges,4 and 
is in contrast with the looser and incorrect inquiry (post, § 2431) whether 
the alleged extrinsic negotiation contradicts the terms of the "Titing. 

§ 2431. Sam",: Incorrect Tests; (a)" Vazying the Terms of the Writing tJ ; 

(b) "The Writing is the Sole Criterion"; (c) Fraud, in Pennsylvania. (a) It is 
not uncommon to speak of the present rule as a rule against "varying the 
terms of the writing." Xo doubt that is precisely the effect of applying the 
rule. But it can neWT serve as a test to determine in the first instance 
whether the rule is applicable. The applicability and the effect of the rule 
are distinct things. To employ this phrase as a test is to reason in a circle; 
for it is to attempt to decide whether something conceded to be different 
from the writing ought to be excluded, by showing that it is different. All 
the phrases about transactions that" vary," or. "contradict," or are" incon
sistent," ill\'oh'e the same futility. The fundamental question is as to the 
intent of the parties to restrict the writing to specific elements or subjects of 
negotiation (ante, § 2430, par. 3); and if that intent existed, then the other 
subjects of negotiation can be established, even though they be (as they 
always are) different from the writing: 

1854, Mr. (later Justice) BLACKBURN, arguing, in Brown v. Byrne, 3 E. & B. 703: "The 
parties may by express words or by implication agree to exclude the incident which the 
general law would annex if they were silent; and it is exactly the same where the inci
dent is annexed by custom or local law .••. Then the question is, not whether the cus
tom if admitted will vary or be inconsistent "ith the contract as it would stand "ithout 
the custom; but whether it is impliedly excluded by the tenor of the instrument. The 
other mode of enunciating the proposition has been used by high authorities, but evidently 

4 The following will sen'e as examples: Maule, J., in Dickson p. Zizinia, 10 C. B. 
1S15, Yeats t'. Pim, Holt 9.5 (sale of bacon, 602, 610 ("We should not by inference insert 
warranted to be prime singed: a custom to in 110 contract implied provisions with respect 
daim 110 breach at the time of inspection or to 110 subject which the ::ontract has expressly 
waive it, excluded; "by requiring a warranty. provided for"): U. S. 1892, Bretto P. Levine, 
he is to be understood as excepting against all 50 Minn. 168.52 N. W. 525 (deed of land and 
terms but such as are stipulated in the bar- store, including" all the shelving in the build
gain "); 1819, Bayley, J .• in Webb p. Plummer, ing"; an agreement to sell part of the stock 
2 B. & Ald. 746. 750 (" Where there is 110 written also. admitted; ,. if the clause had mentioned 
agreement between the parties. it is naturally one or more articles of personal property, 88 
to be expected that it will contain all the terms chairs, of such a nature that there could be no 
of their barl:ain. But if it is entirely silent as doubt that they constituted a part of the realty 
to the tCims of quitting, it may let in· the so as to pass under a deed of the property, the 
custom of the country 88 to that particular. result would probably be different "); 1909. 
If. however. it specifies any of those tel'ms, Lese r. Lamprecht. 196 N. Y. 32. SJ N. E. 365 
we must then go by the lease alone"): 1851, (approving the above text). 
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is inaccurate. No one ever did or ever will to annex an incident by proof of a 
custom except for the express purpose of varying the contract from what it would be if 
the custom were not proved." COLEIUDGE, J. (for the Court): "Merely that it varies the 
apparent contract is not enough to exclude the evidence; for it is impossible to add any 
material incidcnt to the written terms of a contract without altering its effect more or less." 

1873, GROVE, J., in Hutchinson v. Tatham, L. H. 8 C. P. 482, 488: "In one sense the 
contract must always be varied by the admission of the evidence of custom, inasmuch as 
the effect of the contract would not be the sl1me without the parol evidence, or else the 
parol evidence would itself be unnecessary." 

(b) It has occasionally been laid down that, in ascertaining, in the first 
instance, the parties' intent to embody or not in the writing certain subjects 
of negotiation, "the writing is the 801e criterion," i. e. no search for data of in
tent can be made outside the four corners of the document: 1 

1892, DEPUE, J., in Naumherg v. YOllng, 44 N. J. L. 331: "In what manner shall it be 
ascertained whether the parties intended to e:\'}Jress the whole of their agreement in the 
written con~ract? . . . The only safe criterion of the completeness of a written contract 
as the full expression of the terms of the parties' agreement is the contract itself. • • • If 
the written contract purports to contain the whole agreement, and it is not apparent from 
the writing itself that something has been left out to be supplied by extrinsic evidence, 
parol evidence to vary or add to its tenus is not admissible." 

Such a proposition, however, is untenable, both on principle and in practice. 
In practice, it is not enforced by its theoretical advocates.2 In theory, 
its fallacy is indicated by what has been already noticed (ante, § 2430). 
The problem being to ascertain whether the parties intended a certain writ
ing to cover certain subjects, the relation between the writing and those 
subjects and their conduct is necessarily involved; and all these matters 
must be considered. When two parties are found playing a game of chess, it 
cannot be told whether this is the sole and decisive game, or merely one of 
a series, by watching that particular game. Whether a piece of land which 
we see a surveyor marking nut is the entirety of the owner's estate cannot 
be determined by looking merely at the boundaries of that piece; if we look 
far enough, we may find that it is only a part of a larger survey. Whether 
a certain box of cards represents the whole catalogue of a man's library can
not be determined by the mere contents, nor by the circnmstance that they 
are all in one box, nor yet by the circumstance that they are arranged alpha
betically and include titles from A to Z; for perhaps he has also a separate 
catalogue of French and German books, or perhaps he has separate catalogues 

§ 2431. I So also. but less rigid in state
ment. the following exposition: 1901, Potter 
11. ElI6ton, 82 Minn. 247, 84 N. W. 1011 (Start, 
C. J.: "In considering whether or not a par
ticular writing is an incomplete contract. 
within the rule stated, the controlling question 
is whether it appears upon the face of the writ
ing that the partiell intended it to be the ex
clusive evidence of their agreement. While 
the writing itsell is the only criterion by which 
the intention of the parties is to be ascertained. 

yet it is not necessary that the incompleteness 
of the writing should appear on its face from 
a mere inspection of it, for it is to be construcd 
in the light of its subject-matter and the cir
cumstances under which and the purposes for 
which it WII6 executed "); 1921, Braude 11. 
Cohen Co .• 87 W. Va. 763, 106 S. E. 52 (privi
lege of return of gooda bought). 

% See a good illustration of this in Naumberg 
11. Young, the esse quoted aupra. 
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for law books and for general literature, or possibly he has taken out all the 
cards for books sent to the bindery. The conception of a writing as wholly 
and intrinsically self-determinative of the parties' intent to make it the sole 
memorial of one or seven or twenty-seven subjects of negotiation is an im
possible one. 

(c) In PenTl$]Jlrania, the application of the rule seems to be governed b~' a 
test so anomalous that it may almost be said to destroy the essence of the 

• 

rule in that jurisdiction. That test is fraud,' although it would seem that 
everr attempt knowingly to ~nvoke the letter of a writing against the actual 
oral understanding of the parties (however different from the written terms) 
could properly be considered as fraudulent: 3 

1884, PAXSON, J., in Phillips v. ltIeily, 106 Pa. 536, 543: "The English rule that parol 
evidence is inadmissible to vary the tenns of a written instrument does not exist in this 
State; ••. the cases in this State in which parol e\;dence has been allowed to contradict 
or vary "Titten instruments may be under two heads: 1st, where there wa.'1 
fraud, accident, or mistake in the creation of the instmment itself; and 2d, where there 
has been an attempt to make a fraudulent use of the instrument in ,;olation of a promise 
or agreement made at the time the instrnment was signed and without which it would 
not have been executed." 

: The Pennsylvania doctrine has been thus criticized: 
1857, ALLES, J., in Towner v. Luc(UI Ex'r, 13 Gratt. Va. 705: "It is reasoning in a circle, 

to argue that fraud is made out, when it is shown by oral testimony that the obligee, co
temporaneously with the execution of a bond, promised not to enforce it. Such a prin
ciple would nullify the rule; for conceding that such an agreement is proved, or any other 
contradicting the \\Titten instrument, the party to enforce the written 
a.ccording to its terms, would always be guilty of fraud. The true question is, Was there 
any such agleement, and this can only be established by legitimate testimony. For reasons 
founded in wisdom and to prevent frauds and perjuries, the rules of the common law ex
clude such oral testimony of the aIJeged and as it cannot be proved by legal 
evidence, the itself in legal contemplation, cannot be regarded as existing in 
fact. Neither a court of law or of equity can act upon the hypothesis of fraud where there 
is no legal proof of it." 

The application of the general principle to various specific kinds of trans
actions and docnments may now be examined. 

§ 2432. Receipts and Releases; of I,adlng. A receipt i. e. a written 
acknowledgment, handed by one party to the other, of the manual custody 
of money or other personalty -- will in general fall without the line of the 
rule; i. e. it is not intended to be an exclusive memorial, and the facts may 
be shown irrespective of the terms of the receipt,! This is because usually a 

I A clue to the numerous rulings in Penn- 145 (lease); and cases cited posl, §2442, note 1. 
sylvania may be found in the following cases: The development and present state of the Penn-
1886, Thomas ~. Loose, 114 Pa. 35, 45, 6 At!. sylvania rule has been carefully examined in an 
326; 1902, Sutch's Estate, 201 Pa. 305, 50 At!. article by Mr. Stanley Folz, "Oral Contempo-
943; 1920, Kerr t>. McClure, 266 Pa. 103, raneous Inducing Promises to affect Written 
109 At!. 600 (assignment of insurance policies); Instruments in Pennsylvania," 1904, Univ. of 
1921,.Neville t>. Kretzschmar, 271 Pa.222, 114 Pennsylvania Law Rev., LII. 601. 
Atl. 625 (agreement to sell stock); 1922, Moer- § 2432. \ ENGLAND: 1788, Buller, J., in 
lein Brewing Co. t>. Rusch, 272 Pa. 181, 116 Atl. Straton t>. Rastall, 2 T. R. 366, 371 (" Equity 
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receipt is merel~' a written admission of a transaction independently existing, 
and, like other admissions, is not condush'c ((lnfe, § 1058). But where the 
writing is itself the very act, as where it grants a discharge or release of a 
claim, or embodies a new obligation, it obviously falls within the rule, and its 
terms cannot be overthrown: 

1832, TENTERDEN, C. J., in Gra7Je8 v. KC]/, 3 B. & Ad. 313 (admitting the circumstances 
of payment of a bill; so as to show an indorsed receipt not to be a satisfaction): "A re
ceipt is an aI/mission only, and the gen()ral rule is that all admission, though evidellC'C 
against the person who made it and those claiming under him, is not conclusive evidem"!! 
(except as to the person who may have been induced by it to alter his condition). A 
receipt therefore may be contradicted or explained." 

1836, Cow EX, J., in ;.ll'Crca v. PlIrrrwrt, 16 Wend. 460, 473: "A release cannot be 
contradicted or e:\1>lained by parol, because it extinguishes a preexisting right. But no re
ceipt can have thp. effect of destroying' per se' any subsisting right; it is only evidence of a 
fact. The payment of the money discharges or extinguishes the debt; a receipt for the 
payment does not extinguish the debt; it is only e\-idence that it has been paid. Not so 
of a written release; it is not only evidence of the extinguishment; but it u the extin
guisher itselI." 

• 
1897, BUCK, J., in Ra7TU/dcU v. Clark. 20 Mont. 103. 49 Pac. 591: "Whether a receipt 

possesses any contractual feature or not must often be determined from its entire lan
guage, and also, at times, from the language in connection with the circumstances under 
which it was given. If A. to whom B is indebted in the undisputed sum of $200, is paid by 
the latter 8100, and signs a receipt for the sum of 8200, or, mentioning the swn paid, ac
knowledges payment ill full of the debt, nevertheless A. in an action against B for the 
unpaid balance, without showing any fraud. mistake. or other excuse for having signed 
the receipt, can contradict it hy extrinsic e\'idence, and show that only 8100 was paid. 
It would only be evidence of B's having paid the debt, just as an oral admission proved 
against A would be. If, however. B has bt.'C11 indebted to A on an account the amount of 
which has bcen in dispute between them, a receipt by A definitely specifying the entire 
account, and acknowledging a sum received as payment in full of the same, would possess 
a contractual feature; and, in order to contradict or vary the terms of it by extrinsic evi
dence in so far as it would be a contract, A would be required to observe the rules of law 

distinguishes between the persons who join in" ",~ather I). Maginnis. 196 Ill. 274. 63 N. E. 692; 
a receipt and him who actually receives the Ia. 1897, Mounce 1). Kurtz. 101 la. 192. 70 
money; and tho receipt is not conclusive N. W. 119; Kan. 1896. Missouri P. R. Co. v. 
against him [the deCendant). as he was only Lovelace, 57 Kan. 195,45 Pac. 590; La. 189;. 
a surety and in Cact received no part oC the Equitable Secur. Co. 1). Talbert. 49 La. An. 
consideration-money"); 1~2, Singleton v. 13!J3. 22 So. 762 (even when acknowledgt·d 
Barrett. 2 Cr. & J. 368. . notarially); Mich. 1912. Prisel v. Coney. 

USITED STATES: Fed. Keene I). Meade. 168 Mich. 602. 134 N. W. 989; Nel). 1905. 
3 Pet. 1. 7 (entry in a cash-book'. ncknowledg- DC\'cnccnzi v. Cassinelli. 28 Nev. 222. 81 Pac. 
ing an advance of money. held not to exclude 41; N. J. 1897, Joslin I). Giese. 59 N. J. L. 130. 
prooC of the payment by parol); 1893, Riddle 36 Atl. 680; N. Y. 1903, Komp 1). Raymond. 
v. Hudgins. 7 C. C. A. 335, li8 Fed. 490. 19 175 N. Y. 102. 67 N. E. 113; N. C. 1896. 
U. S. App. 144. 150; Ala. 1898. Gravlee v. Keaton I). Jones. 119 N. C. 43. 25 S. E. 710 
Lamkin. 120 Ala. 210. 24 So. 756; 1905. ("have this day settled all accounts"); Vt. 
Stegall I). Wright. 143 Ala. 204. 38 So. 844 1917. Jones II. Campbell. Vt. , 102 At!. 
(receipt in Cull allowed to be contradicted on 102 (paYI1'~nt Cor services). 
the facts); Cal. 1907. Brown 1>. Crown a. M. The following utterance mill' therefore be 
Co .• 150 Cal. 376.89 Pac. 86; 1916. Carpent.rr regarded as overruled: 1808. Alner r. George, 
1'. Markham. 172 Cal. 112. 155 Pac. &lJ; (puild- 1 Camp. 392 (L. C. J. Ellenborough: "A 
ing contract); 1918. Doolittle 1'. MeCollllell. receipt in full. where the person who gave it 
178 Cal. 697. 174 Pac. 305; Fla. 1919. was under no misapprehension and can COnt

Schmitt II. Bethea, 78 Fla. 304. 82 So. 817 plain of no fr'aud or imposition, is binding 
("full credit for the tIIImc"); lU. 1902. Stark- upon him "). 
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applicable to contracts, and could not treat it in evidence against him as if it were of no 
greater weight than a mere oral admission on his part." 

Which of these characters a given document possesses must of course de
pend on the particular case; but it is well understood that a document which 
is a receipt may in some instances be indisputable as being also in effect a 
release or a contract.!! 

§ 2433. Recital of Consideration in a Deed. By an application of prinf'iple 
similar to the foregoing, a recital of consideration received, whcn it occurs in 
a deed of grant, is usually intended merely as a written acknowledgment of 
the distinct act of payment, being there inserted for convenience. Hence it 
is not an embodiment of an act 'per se' written, and may be disputed like 
any other admission (ante, § 1058). But the statement of a consideration 
ma~ .. , on the other hand, sometimes be itself an operative part of a contractual 
act, as when in the same writing the parties get out their mutual promises 
as considerations for each other; here the word" consideration" signifies a 
term of the contract, and hence the writing alone can be examined: 

1895, COOPER, C. J., in Dallm Y. Lynn, i2 )Iiss. 932. 18 So. 428 (in a deed 1. recited that, 
whereas L.'s guardian had loaned mone~' to I., 1.. in consideration of a full release from such 
loans, and of ten dollars paid in hand, conveyed, etc.; the fact that 11 release of the guardian's 

2 Ala. 1906, Murphy I). Black. 148 Ala. 675. t'. Ely. 57 Oh. 450. 49 N. E. 792 (receipt for 
41 So. 877 (a. receipt containing a release. held money. with statement of settlement in full. 
to "import a contract "); Dak. 1877, Bone- treated as a memorial not to be varied); 1898. 
steel I). Gardner. 1 Dak. 372. 46 N. W. 590 CassiIly tl. Cassilly. 57 Oh. 582. 49 N. E. ;-'\~ 
(bill of sale); Ky. 1905. Lanham tl. Louisville (receipt for money. including release of a claim 
&: ~. R. Co .• 120 Ky. 3," , 86 S. W. 6S0; 1 !l0!!. in an estate. not \'Il. -''l.ble by parol); Or. 1915. 
Offutt t'. Doyle. Ky. • 122 S. W. 156; United States Fidelity &: G. Co. I). Martin. 
Mass. 1884. G.1I1S tl. Ellison, 136 Mass. 503 77 Or. 369. 149 Pac. 1023 (receipt for judgment 
(a ~'?ceipt for 85t "as full payment. as per debt); Wash. 1897. Allen tl. Mill Co .• 18 
claim." held conclusive. because equivalent to Wash. 216. 51 Pac. 372 (receipt, held not 
a .. settlement and satisfaction of the claim" explainable on the facts). 
for tort thus discharged); 1907. Budro r. The presumption oJ payment arising from a 
Burgess. 1!l7 Mass. 74. 83 N. E. 318; Mich. receipt is another question (post. § 2518). 
1!l17. Christopherson tl. Metropolitan Life In~. The application of the above doctrine to a 
Co .• 1!l9 Mich. 634. 165 X. W. 793 (life insur- bill oJ ladin(J may be seen in tbe following calles: 
ance policy); Mo. 1905. Interurban C. Co. t'. 1871. Tbe Delaware. 14 Wall. 579; 1898. Tal-
Hayes. 191 !'o{o. 248. 89 S. W. !l27; MUlit. lassee F. M. Co. tl. R. Co .• 117 Ala. 520.23 So. 
IS!l7. Ramsdell v. Clark. 20 Mont. 103. 49 139; McClain. Cases on Carriers. 233-248; 
Pac. 591 (quoted supra); 1904. Hennessy v. 1910. Alabama Gt. So. R. Co. 1'. Norris. 167 
Kr.nncdy F. Co .• 30 Mont. 264. 76 Pac. 291 Ala.. 311. 52 So. 891; 1905. Atlantic Coast L.R. 
(Ramsdell v. Clark. supra. followed); Re\·. C. Co. I). Dexter. 50 Fla. 180. 39 So. 634; 1903. 
1921. § 811!l (insurance policy; acknowledg- Lake Erie &: W. R. Co. tl. Holland. 162 Ind. 
ment of payment of premium in receipt is con- 406. 69 N. E. 138 (a recital of a reduction from 
clush'e evidence ... so far as to make the policy the usual freight rate may be contradicted) ; 
binding"); Nebr. 1908, Waters to. Phelps, 1916. Knapp tl. Minneapolis Lt. P. &: O. R. 
81 Nebr. 674. 116 N. W. 783 (contract for a Co .• 34 N. D. 466. 159 N. W. 81. 
conveyance); N. H. 1880. Goodwin 1'. Good- Its application to a passenger tickel may be 
win. 59 N. H. 548 (a receipt for 82.500 ... in lJeen in the following: 1893. Mann B. C. Co. 
consideration of which I hereby waive all right r. Dupre. 4 C. C. A. 540. 54 Fed. 646; 1904. 
to contest said will or the proof thereof and all Coine I). Chicago &: N. W. R. Co .• 123 Ia. 458. 
claim I have or might have as heir of said 99N.W.~34; 1907. McCollum I1.SouthemP.R. 
deceased" was held to exclude the oral agree- Co .• 31 Utah 494. 88 Pac. 663; Professor J. H. 
ment concerning the precise claims released Deale. "Tickets" (Harvard Law Review. I, 17). 
thereby); N. Y. 1911. Stiehel 11. Grosberg. The application to an iniloraement oJ pay-
202 N. Y. 266. 95 N. E. 692 (release distin- ment on .commercial paper ma.y be seen poll. 
guished from 8 receipt); Oh. 1898. Jackson § 2445, n"te 6. 
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liability to L. was also a part of the consideration Was excluded): "Judge Robertson 
[in a case cited] illustrates his own views by noting the difference between the mere stat,,· 
ment of a fact (e. fl. the admission of the receipt of the purchase price) and the vesting, 
creating, or extinguishing a right (e. g. by the execution of a release); in the following 
language: • A party is estopped by his deed. He is not to be permitted to contradict it. 
So far as the deed is intended to pass a right, or to be the exclusive evidence of a contract, 
it concludes the parties to it. But the principle goes no further. A deed is not conclu
sh'e e\-idence of everything it may contain. For instance, it is not the only e\idence of 
the date of its execution. nor is its omission of a consideration conclusive evidence that 
none passed, nor is its acknowledgment of a particular consideration an objection to other 
proof of other and consistent considerations; and, by analogy, the acknowledgment in a 
deed is not conclusive of the fact. This is but a fuel:, and testing it by the rationality of 
the rule we have laid down, it may be explained or contradicted. It does not necessarily 
and undeniably prove the fact. It creates no right; it extinguishes none. A release can
not be -contradicted or explained by proof, because it e:.:tinguishes a preexisting right. 
But no receipt can have the effect of destroying" per se" any subsisting right. It is only 
evidence of a fact. The payment of the money discharges or extinguishes the debt. A 
receipt for the payment does not pay the debt. It is only evidence that it has been paid. 
Not so of a written release. It is not only evidence of the extinguisiunent, but is the ex
tinguishment itself.' The deed now under examination contains, as is clearly to be seen, 
no mere recital of a consideration paid or to be paid. Its recital is only of the facts nec
essary to be stated to intelligently apply the contract of the parties to the subject
matter. Having set out the relationship of debtor and creditor, and the history of the 
transaction from which it arose, the deed then proceeds to state what the parties agl'eed, 
contracted, and did in reference to the dissolution of the I'2lationship. Mrs. Irving did 
something. She conveyed the land to l\Irs. Lynn. :Mrs. Lynn did something. She re
leased the debt to Mrs. Irving. One transferred a right; the other released a right. If 
-it be said that the release was a mere recited consideration for the conveyance, it may 
with equal accuracy be replied that the conveyance was a mere recited consideration for 
the release; and therefore, if one of the terms of the contract may be varied by parol, 
because it is a consideration, so also may the other for the same reason, and by this proc
ess a solemn and executed nTitten contract would be totally eaten away. The true rule 
is that a consideration recited to have been paid or contracted for may be varied by parol, 
while the tenIlS of a contract may not be, though the contract they disclose may be the 
consideration on which the act or obligation of the other party rests." 

In general, then, it may be said that a recital of consideration received is, 
like other admissions, disputable so far as concerns the thing actually 
received; 1 but that, so far as the terms of a contractual act are involved, 

§ 2433. 1 Some of the rulings, of course, premises "): § 3964 (" Receipts for money are 
may be open to argument: always only' prima facie' evidence of payment. 

ENGLAND: 1789. R. v. Scammonden. 3 T. R. and may be denied or explained by parol") ; 
474 (pauper settlement: the deed of purchase California: 1892, Guidery ~. Green, 95 Cnl. 
reciting a consideration of 281., it was allowed 630. 635. 30 Pac. 786; Colorado: 1906, Gibbons 
to show that 301. was in fact the Ilmount v. Jos. Gibbons C. M. & M. Co., 37 Colo. 96. 
received). 86 Pac. 94 (bill of sale of mining stock); 

UNITED STATES: Federal: 1917, Missouri Connecticut: 1881. Feltz 11. Wlllker, 49 Conn. 93 
D. Tel. Co. ~. Morris & Co., 8th C. C. A .• 243 (the plaintiff's assignor, B., buying land, had 
Fed. 481 (contmct for fire-nlmlll signals): it conveyed to tbe defendant's name. and took 
Alabama: 1896, Hendon ~. Monis. 110 Ala. a bond and mortgage from the defendant for 
106. 20 So. 'D: 19UI, Windham ~. Hydrick, $3.250. the sole considerlltion for the bond 
197 Aill. 125. 72 So. 403 (sale of mower): being the land thus conveyed to the defendant 
Code 1907, § 35 (fertilizer contracts: consid- for B.: held that the bond could be enforced 
eration and value may be shown by parol evi- only to the extent of appropriating the land in 
dence, .. notwithstanding any writing in tho satisfaction): 1922, Hartford-Conn. Trust Co. 
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the writing must control, whether it uses the term "consideration" 
or not.2 

v. Divine, . Conn. -. 116 At!. 239 (deed under 70 N. E. 467 (bill for reconve~'ance for non
seal); Columbia (Dut.): IS97. Droop v. Ridl'n- per(olinance of oral promises) ; S orlh Carolina: 
hour. 11 D. C • .APP. 224, 238; Georgia: Rev. C. 1898. Marcom r . .Adams. 122 N. C. 222.29 S. E. 
1910, § 4183; 1895. Reese v. Strickland. 96 Ga. 333; Ohio: 1909, Shehy v. Cunningham. 81 
784, 22 S. E. 323; 1S97, Thompson 11. Cody, Oh. 289, 90 N. E. 805 (a father ha\'ing deeded 
100 Ga. 771, 28 S. E. 669; 1909. Bashinski 11. land to his son for a recited consideration of 
Swint, 133 Ga. 38, 65 S. E. 152; 1913, Read 11. S4,700. and the son bringing suit after the 
Gould, 139 Ga. 499, 77 S. E. 642 (separate eon- (ather's death for his share of the estate. held. 
tract-docllment as consideration); Illinois: that in detelmining whether the land was an 
1904, Brosseau 11. Lawy. 209 III. 405, 70 N. E. advancement the recital as to payrnent of 
901 (amount of ineumbrance assumed by money by the son couId be contradieted); 
grantee); 1908, Spen~e 11. Central Accident Oregon: 1892, Velten v. Camlack, 23 Or. 282, 
Ins. Co., 236 III. 444, 86 N. E. 104; 1919, 289. 31 Pae. 658 (eonsideration in a deed to a 
Metzger 11. Emmel, 289 III. 52, 124 N. E. 3GO married woman, shown to have been a gift to 
(agreementastosequenceofsale of mortgaged her by the grantor); 1921. Marks 11. Twohy 
properties); Indiana: 1895, Stewart 11. R. Co., Bros. Co., 98 Or. 514, 194 Pac. 6i5 (general 
141 Ind. 55, 40 N. E. 67; Iou.·a: 1913, State principle elaborately examined; here, an irri
Bank 11. Young, 159 Ia. 375, 140 N. W. 376; gation contract); Pennsylrania: 1904, Mc
Kentucky: Stats. 1915. § 4iO (statute' of Gary v. McDermott, 207 Pa. 620. 57 .AtI. 46; 
frauds; "but the consideration n~ed not be 1920, Tasin tl. Bastress, 268 Pa. 85, 110 AtI. 
expressed in the writing; it may be proved 744 (real estate syndicate); poria Rico: 1916, 
when necessarY. or dispro\'ed by parol or other DcDiego 11. Rovira. 9 P. R. 71, 83; South 
evidence ") ; § 472 (" The consideration of any Cora/ina: 1904, Willcox 11. Pricster, 68 S. C. 
writing, with or without seal, may be im- 106, 46 S. E. 557; Yermont: 1895. "'heeler 
peached or denied by pleading verified by tl. Campbell, 68 Vt. 98. 34 Atl. 35; Wa~hinu
oath "); Marylalld: 1909, Koogle tl. Cline. Ion: 1896, Van Lehn v. Morse. 16 Wash. 219. 
110 Md. 5S7, 73 .AtI. 672; Massachusetts: 47 Pac. 435; 1897, Don Yook 1:. Milling Co .• 
1893, Hill v. Whidden, 158 Mass. 267, 2i4. 16 Wash. 459, 47 Pac. 964; 1905. Windsor r. 
33 N. E. 526; 1902. Galvin v. R. Co., 180 St. Paul 1\1. &: 1\1. R. Co., 37 Wash. 156, 79 
Mass. 587. 62 N. E. 961 (release of claim for Pac. 613; 1908, Wamick v. Hitchings. 50 
personal injurY, reciting a money considera- Wash. 140, 96 Pac. 960; 1918. Roberts r. 
tion; a promise of employment by tho re- Stiltner. 101 Wash. 397, 172 Pac. 738 (contrad 
leasee, allowed to be proved); 190i, Way v. to sell land); Wisco/l.sin: 1904, Lathrop l'. 

Greer. 196 MasS. 237, 81 N. E. 1002 (money Humble. 120 Wis. 331. 97 K W. 905; 1903. 
loaned for bail); Michigan: 1880, Strohauer Halvorsen r. Halvorsen. 120 Wis. 52, 97 X. W. 
I). Voltz, 42 Mich. 444. 4 N. W. 161; 1895. 494; 1905, ~Iueller v. COok, 126 Wis. 504. 
Fitzpatrick v. Hoffman. 104 Mich. 228. 62 105 N. W. 1054. 
N. W. 349; 1897, Ford v. Savage, 111 Mich. So also for the real object to be secured by 
144, 69 N. W. 240; 1909, Seo\'c1 v. Detroit, a mortaage: Hl05. Campbell v. Perth Amboy 
159 Mich. 95, 123 N. W. 569; 1909, R;}ch tl. S. &: E. Co., 70 N. J. Eq. 40,62 Atl. 319. 
Ruch, 159 ~lich. 231, 124 N. W. 52; Minnc- • 2 Fed. 1915. Watkins SaIt Co. v. Mulke)·. 
30ta: 1904. Johnson v. McClure, 92 Minn. 257, 2d C ... C;:. A., 225 Fed. 739. 744 (agreement for 
99 N. W. 893; ltfusissippi: 1905, Fowlkes 11. stock in a rl'organizcd corporation); Ariz. 
Lea, 84 Miss. 509, 36 So. 1036 (recital ofreceipt 1921, Jarnagin v. Edwards, 22 Ariz. 216. 194 
of consideration, allowed to be contradicted, Pac. 1097 (lease of land); Ark. 1913. Williams 
in an action {or non-payment; Truly. J.. 11. Chicago R. I. &: P. R. Co .• 109 Ark. 8Z. 
diss.); MU8ouri: Rev. St. 1919, § 2779; 158 S. W. 967 (release and contract by injured 
1895, Squier v. Evans, 127 Mo. 514, 30 S. W. employee); Cal. 1902, .Arnold tl. Arnold. 137 
143; Montana: 1920, Noyes Estate v. Granite- Cal. 291, 70 Pac. 23 (deeds of transfer by one 
Alaska Co .• 57 Mont. 511, 189 Pac. 225 partner to another, containing mutual co; .. e
(" future advances made by the mortgagee,'~ nants as a part of the consideration; other 
in a note); Nebraska: 1912, Hal'man v. Fisher, consideration excluded); Ga. 1909, Louisville 
90 Nebr. 688, 134 N. W. 246 (deed to children; &: N. R. Co. v. Willbanks, 133 Ga. 15,65 S. E. 
Root, J., diss.); New Jersey: 1905, Perkins 86 (deed of right of way. with a contract as to 
\1. Trinity R. Co., 69 N. J. Eq. 723, 61 AtI. 167; crossings); 1918, Rheney tl, .Anderson, 22 
New York: 1836. M'Crea 11. Purmort. 16 Ga. App. 417, 96 S. E. 217; Ind. 1895. Sand
Wend. 460. 467 (summing up the cases in age \1. Mfg. Co .• 142 Ind. 148. 41 N. E. 380 
England and the United States; pointing out (rejecting the fact that for a supplementary 
that the aeknowledgment of a consideration is eontraet dealing with a prior contract buying 
merely a receipt); 1895. Baird r. Baird, 145 a patent thc consideration was a release of the 
N. Y. 659, 40 N. E. 222; 1904, Medical College guaranty in the prior one); Ia. 1900, Schrim
Laboratory v. N. Y. University, 178 N. Y. 153, per v. R. Co., lao ,82 N. W. 916; 
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§ 2434. Warranty in a Sale; Insurance Warranties. When a document 
embodies terms of a sale, it is the more natural to suppose that the docu
ment would cover such warranties, if any, as accompanied the sale, because 
the warranty is certainly a part of the contract and not a separate obligation. 
But when obviously only some of the terms of the bargain are represented in 
the document, and there must ha\'e been others - such as the time of de
livery left unembodied in it, it is possible to regard a warranty as equaII.v 
without its purview. The decision will thus depend almost entirely on the 
circumstances of each transaction; and generalizations can hardly be made. 
In most instances, however, Courts are found treating the writing of sale as 
the sole memorial of the transaction as to warranties; 1 occasionally, in the 
La. 1915, Robinson r. Britton, 137 La. 863, 69 scent may depend, it is said that the nature 
So. 282 (examining the Code pro\'isions as to of it cannot be determinl'd by oral facts, though 
authentic acts); "{ass. 1!J07, Farquhar t'. the amount of it may be: 1902, Groves v. 
Farquhar, 194 :\Iass. 400, 80 N. E. 654; Groves, 65 Oh. St. 442,62 X. E. 1044. 
Minn. 1908, Kramer v. Gardner, 104 Minn. Distinguish also cases in which the recital 
370, 116 N. W. 925 (recital forming part of a of consideration is said to be not disputable 
contract to ussume a mortgage); Miss. 1897, for the purpose of invalidatino tlte deed; this 
Thompson v. Bryant, 75 Miss. 12, 21 So. 655 seems often to mean merely that the deed or 
(the assumption of the scller's shure of his lia- contract is valid regardless of consideration: 
bility us partner for firm debts, excluded as 1865, Illinois C. Ins. Co. v. Wolf, 37 III. 354 
contractual); N. C. 1887. Parker t'. Morri11, (insurllllce policy); 1906, Stunnard v. Aurora 
98 N. C. 232, 3 S. E. 511 (ligreement of aecount- E. &: C. R. Co., 220 II1. 469, 77 N. E. 254. 
ing between a ward P. and her guardian B., by For the peculiar application of the rule that 
which .. in consideration of one dollar to us a8 between solicitor and client the deed must 
paid by Boo the receipt of which is hereby show on its face the true consideration, sea 
acknowledged." the ward grants to B. the sum the following: 1913, Duffy v. Mathieson, 
of money due, und "do forever release and P. E. I., 13 D. L. n. 587. 
discharge said D." from his bond, the money § 2434. 1 ENGLAND: 1805, Hodges 11. Drak-:l
to be applied by B. to certain named uses; ford, 1 B. &: P. N. R. 2;0 (action on uwarrllllty 
the plaintiff ward offcred to show all orlll agree- that the trade of a shop bought by the pluin
ment by which B. additionally promised to tiff reached a certain amount; the writing of 
devise property to the ward, and to prove thllt assignment held to control); 1810, Powell v. 
"only upon this pror<lise and agreement did Edmunds, 12 East 6, 10 ~sule of timber de
the plaintiff agree to sign the written agree- scribed by number and kind 'If trees; an oral 
ment"; excluded, 3S "a consideration not warranty lIS to the wcight exc!'lded); 1813, 
mentioned or referred to in it "}; Oklo 1909, Pickering v. Dowson, 4 Taunt. 770,;, 785 (war-
Southard v. Arkansas Vulley &: W. R. Co., ranty of a ship, excluded); 1814, r.r,,:ver v. 
24 Ok\. 408, 103 Pac. 750 (contract to pay in Everth, 4 Camp. 22 (bought-note of a Bu';'1r 
considcration of a railroud location; good sale, nllming "50 hogsheads of H. sugar loaves, 
opinion by Williams, J.); P. I. 1!J19, Rios at 155 S. free on board of a British ship, accep-
11.'Amoros, 27 P. R. 735 (notarial deed of land); bnce at 70 days"; an orlll warranty of quality 
S. C. 1914, Gill 11. Ruggles, 97 S. C. 278, like sample, excluded); 1815, Gardiner v. 
81 S. E. 519 (lumber contract); S. D. 1918, Gray, ib. 144 (similar); 1824, Kuin v. Old, 
Rosholt 11. Woulph, 40 S. D. 269,167 N. W. 158 2 B. &: C. 627 (bill of sale of ship, containing 
(agreement to locate a railroad station); Tex. warranties of title and of further assurance: 
1900, Knhn v. Kahn, 94 Tex. 114,58 S. W. 825; a parol warranty of copper-bolting, excluded}; 
Wash. 1910, Spokane Canal CO. V. Coffman, 1831, Dradshaw v. Bennett, 5 C. &: P. 48, 49 
51 Wash. 357, 112 Puc. 383 (contract forland) ; (sale of propcrty held on three lhocs; the auc-
Wis. 1881, Hei V. Heller, 53 Wis. 415, 10 N. W. tioneer's statement at the sale that one of tho 
620 (sale of lund, in consideration of mortgage persons WIIS delld, semble, not admissible); 
and bond; a further consideration of certain 1838, ClllInter V. Hopkins, 4 M. &: W. 399 (sale 
personalty, excluded); 1904, Butt v. Smith, of a smoke-consuming furnace; oral warranty 
121 Wis. 566, 99 N. W. 328 (al1eged overpay- of suitability for a brewcrY, excluded). 
ment on 1\ deed describing the land; an ex- CANADA: 1897, Saults O. Eaket, 11 Man. 597 
trill8ic agreement as to its area and price per (wurranty of a binder, excluded on the fuets). 
acre, not gi\'en effect); Wyo. 1904, Stickney UNITED STATES: Fed. I~O, DeWitt v. 
II. HUghes, 12 Wyo. 397, 75 Pac. 945. Berry, 134 U. S. 312, 10 Sup. Sa5 ("If a con-

Note that as between" good" and" valu- tract of sale is in writing and contains no war
able" considcration, on which the line of de- ranty, parol evidence is not admissible to add 

316 . 



§§ 2400-2478] B. INTEGRATION OF ACTS § 2434 

circumstances, they permit extrinsic warranties to be valid.2 The enforce
ment of an implied warranty of fitness seems to involve a similar question.3 

0. warranty"); 18~1l. Seitz v. Refrig. Co., Gerhardt v. Tucker, 187 Mo. 46, 85 S. W. 552; 
141 U. S. 510, 12 Sup. 46 (sale of refrigerating Nebr. 1895, Quinn ~. Moss, 45 Nebr. 614, 63 
machinc, mcntioning only sizc and price; N. W. 931 (a guarantee that cigars sold should 
warranty excluded); 1892, Van Winkle r. be "union made," excluded); N. J. 1882, 
Crowell, 146 U. S. 42. 48,13 Sup. 18 (maehin- Naumberg~. Young, 44 N. J. L. 331 (lease of 
cry furnished; oral warranty excluded); a building for the purposes of a button fac
Cal. 1905, Gardiner v. McDonough, 147 Cal. tory, an engine and boiler passing as fixtures; 
:1l3, 81 Pac. 964 (sale of beans, etc., by memo- oral guarantee that the engine and boiler were 
randulll; oral agreemcnt to equal sample, in thorough repuir, excluded); Vt. 1893, 
I!xcluded; Shaw, J., diss.; prior cases eon- Wilcox 1'. Cate, 65 "\'t. 478,21} Atl. 1105 (boiler
sidered); COIIII. 1898, Hills v. Farmington, engine lease; oral warranty excluded); W. 
70 Conn. 450, 39 At!. 795 (building contract l'a. Hll4, Griffin v. Runnion, 74 W. Yo.. 641, 
in great detail; oral warranty oi the archi- 82 S. E. 686 (horse); Wis. 1894. Milwaukee 
teet's plans, excluded); Ga. 1897, Maxwell B. Co. v. Duncan. 87 Wis. 120, 125, 58 N. W. 
v. Willingham, 101 Ga. 55.28 S. E. 672 (agree- 232 (boiler-sales; orn~ warranty excluded); 
ment to huy :I trnet of "ahout 150 acres"; 1895, Case Plow Works t .. N. &: S. Co .• 90 
oral warranty by seller that it contained no Wis. 590. 63 N. W. 1013 (a written warranty 
more thun 150. excluded); 1898. Barrie v. as to quality of wheels; an oral warranty as 
Smith. 105 Ga. 34. 31 S. E. 121 (omi warranty to manner of securing spokes in huhs rejected) ; 
of the moral quality of Balzac's works. ex- 1896. Caldwell r. Perkins. 93 Wis. 89, 67 N. W. 
cluded); 1903. Bullard v. Brewer. 118 Ga. 29 (contract to sell fixtures and stock of mer-
918. 45 S. E. 711 (sale of a horse); Ill. 19M, ehandise; agreement to include furniture and 
Telluride P. T. Co. v. Crane Co .. 208 III. 218, tools. excluded). 
70 N. E. 319 (warranty of pive. excluded); Where the written warranty. whose exist-
1911, Grubb t·. Milan, 249 III. 456. 94 N. E. ence is disputed. is said to have been losl, the 
927 (contract for sale of restaurant): Ind. oral transaction may of course, on another 
1889. Conant v. Bank. 121 Ind. 324. 22 N. E. principle (anlc. § 102), be used as evidence of 
250 (" We will furnish the following machinery its existence and tCI /liS: 1898, Ingram ~. 
for a 100-barrel mill. of 24 hours. set up in Music House, 51 S. C. 281. 28 S. E. 396. 
your mill building"; warranty of grade, 2 Canada: 1895. Gordon 1'. Waterous, 36 
exclud('d); 1920. Michigan Pipe Co. t'. sum- U. C. Q. B. 321. 322 (oral warranty here 
'"an Co. Water Co.. Ind. • 127 N. E. 768 admitted): 1884. Ellis 1'. Abell. 10 Onto App. 
(manufacture of pipes); I a. 1898. Younie 226. 242. 246 (good opinion by Burton. J.; 
t·. Walrod, 104 Ia. 475. 73 N. W. 1021 (written orlll warranty here hcld admissihle by 0. dh·ided 
agrecment to buy land. vendor to furnish court). 
abstract, etc.; oral agreement as to time of Uniled Slalcs: 1879, Chapin V. Dobson, 78 
furnishing ahstract, etc., excluded); Kan. N. Y. 74 (writtcn sale of machinery described; 
1902. Ehrsam v. Brown. 64 Kan. 466, 67 Pac. oral guarantee that it should work satisfac-
867 (machinery; warranty excluded); ,Mas8. torily and, if not. might be returned, admitted; 
1904, Neale t'. American E. V. Co .• 186 Mass. "it is one thing to agree to sell or furnish 
303. 71 N. E. 566 (excluded); 1906, Scholl Dlllchines of a specific kind. as of such a patent 
v. Killorin. 190 Mass. 493, 77 N. E. 382 (oral or of a partirular designation. and another 
warranty as to a steam roller, excluded); thing to undertake that they sholl. operate in 
1907. Leavitt V. Fiberloid Co., 196 Mass. 0. pllrticular manner"); 1885. Eighmie tl. 

440. 82 N. E. 682 (quality of goods); 1917, Taylor, 98 N. Y. 288 (transfer of lease of oil 
Glackin 1'. Bennett, 226 Mass. 316, 115 N. E. wells; warranty of capacity offered; "if upon 
490 (written sale of an automobile; eXp'r~ss inspection of the writing. read, it may be, in . . ...... 
parol guaranty rejected); 1920, Bennett 1'. th'e light of surrounding circumstances in order 
Thomson, 235 Mass. 463. 126 N. E. 795 (sale to its proper understanding and interpretation, 
of brick; oral warranty excluded); Mich. it appears to contain the engagement, ••• it 
1894, McCray R. &: C. S. Co. 1'. Woods. 99 constitutes the contrllct between them •••• 
Mich. 269. 58 N. W. 320 (refrigerator sale; If Chapin V. Dobson be near the border line 
oral warranty excluded; prior cases dis tin- in the application of the exception to the facts, 
guished); 1895. Zimmerman M'f'g CO. V. there can be no question of the soundness of 
Dolph, 104 Mich. 281, 62 N. W. 339 (oral the doctrine"); 1906, Cooper V. Payne, 186 
warranty. additional to the written warranty, N. Y. 334, 7S N. E. 1076 (~ale of a knitting 
excluded); Minn. 1885, Thompson 1'. Libby, machine; foregoing cases followed; a passage 
34 Minn. 374. 26 N. W. 1 (bill of sale of logs; from Thomas v. Scutt, p081. § 2·137. cited as "a 
warranty excluded); Mo. 1896, Miller to. Elec- compendium ofthelawapplicable to this case "). 
tric Co., 133 Mo. 205, 34 S. W. 585 (a con- 3 Eng. 1814. Meyer v. Everth. 4 Camp. 22 
tract for hoilcrs of a certain horse-power; (cited supra, note 1); 1917. Allerdale Estate 
collo.terlll oral agreement excluded); 1905, Co. v. McGrory, 1 Ch. 414 (contract to 
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The insurer's oral waiL'er of the insured's written warranty is also commonly 
determined upon the same principle;4 this troublesome question of theory 
and policy is u.sually raised by the agent's erroneOllS transcription of tTle in
sured's representations as to material facts, the insured then ignorantly sign
ing the transcript.s . 

§ 2434a. Age!lt's Authority to Alter Contract. Often a draft contract
document, e. g., an insurance policy, is placed by one party in the hands of 
his agent for execution, and among the terms inserted in the draft by the 
principal is a clause declaring that no additional or variant terms assented 
to by the agent shalI be binding unless expressly assented to by the principal. 
By this clause, any terms thus inserted or altered by the agent alone remain 
ineffective as against the principaJ.1 The document represents for the latter, 
an intention to make it the exclusive memorial under the present principle. 
In effect, it is a denial of the agent's authority to employ any other memorial 
than the original one. 

Nevertheless, this result (which is not open to question) could be equalIy 
reached upon the principle of § 2416, ante, i. e. by reasoning that the prin
cipal has never assented to the terms added or altered, and that the special 
clause sufficiently shows (in the absence of other evidence) that he did not 
hold out the agent as having any authorit~, to devise different terms. 

Distinguish here the question of the agent's erroneOllS tra1!8cription of the 
other party's representations (ante, § 2434), which often arises in the same 

.. 
connectIOn. 

§ 2435. Agreements not to Sue, or not to Enforce, or to hold Conditional 
only. (a) Where an obligation is embodied in a single document, the very 
essence of the obligation is its validity and enforceGlent. Hence an agree
ment, alleged to have been a part of the transaction, that the obligation 
should not be used as binding or enforceable can never be permitted to be 
shown, for the writing necessarily determines that very subject to the 

convey. with covcnant to make good titlc; 83 Pac. 918; 1895. Knudson v. Grand Council. 
grantee's knowlcdge of dcfeets before date of 7 S. D. 214. 63 N. W. 911; 1903. Maupin v. Scot-
contract. admittcd); U. S. IIlZ1. Rowe v. tish U. &: N. I.Co .• 53 'V. Va. 557.45 S.E. 1003. 
Emerson-Brantingham Implement Co.. 6 1906. Lyon v. United Modems. 148 Cal. 
Mont. • 201 Pac. 316 (thrcsher); 1895. ·170. 83 Pac. 8Q.! (collecting CIlSCS); 1906. 
Casc Plow Works v. N. &: S. Co .• 90 Wis. 590. Prudential Ins. Co. v. Hummer. 36 Colo. 208. 
63 N. W. 1013 (a written warranty of whecls 84 Pac. 61; 1904. Mcdley v. German Alliance 
.. against dcfects ill material and work- Ins. Co .• 55 W. Va. 342. 47 S. E. 101; and 
lilallship" excludcs an implied warranty of othl'r rases cited ante. § 2415. § 2416. § 24 1~. 
suitability for thc purposcs intended; distin- § 2434a. 1 1920. Cohcn v. Home Ins. Co., 
guishing Mcrriam v. Fielcl. 24 Wi3. 640). Del. ,111 Atl. 264 (waiver of the iron-

4 1872. Dewces v. Ins. Co .• 35 N. J. L. 366 safe clause); 1920. Enstern Advcrtising Co. 
(stipulation in an insurance policy that tho v. Patch Co .• 235 Mnss. 580. 127 N. E. 516 
property shall not be used for any other (oral promise by defendant's agent that 
purpose than that described; thc insurer'!! plaintiff might cancel on 30 days' notice; thc 
knowledge of such actual usc at the time of tho origine.l document contained a clause; .. no 
contract. excluded); 1878. Franklin Ins. Co. verbe.l conditions made by agents will be 
v. Martin. 40 N. J. L. 568. 574 (same; leading recognized"). 
cllSe. dcaling with the further question of Compare the similfU' expedient of declaring 
reforming the policy in equity); 1906. Deming one party's duplicate to be the .. original .. 
Iny. Co. v. Shawnee F. Ins. Co .• 16 Oklo I. (post. § 2449). 
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contrary; in the ordinary phrase, it is necessarily inconsistent with 
the writing. 

But ht're some distinctions are necessary: 
(1) By the general principle of jural acts (antc, § 240Q), no jural obliga

tion is created by a document which concerns merely transactions of friend
ship or the like. Hence a difficulty. to determine whether that or the present 
principle should control, i. e. whether the understanding not to enforce the 
document signifies that it never became a jural act at all, or that it was a 
jural act which is still not to be ohserwrl in its terms; the former sort of 
agreement can be established, the latter not.! 

(2) Where the obligation is a ncgotiable instrument, different considerations 
may control; these are separately examined (post, § 2443). 

(3) Where an agreement not to sue is made subsequent to the original and 
written agreement, it is of course an independent transaction and may be 
established (post, § 2441). But such an independent agreement could not 
in a common-law trial defeat the claim; it could only create a separate cause 
of action for its breach, to be pursued by a separate suit. If, however, the 
damages in such a separate suit would be preeisely equivalent to the amount 
recovered in the present suit, a Court of chancery, to avoid circuity of action, 
would enjoin the present suit; and that situation ,;ould be presented when 
the agreement was to refminforeL·er from suit, but not when it was to refrain 
for a limited time. In the former instance, therefore, the independent sub
sequent agreement could be availed of in chancery for that purpose, or 
in the original suit at law wherever equitable defences are permissible ill 
common-Iawactions.2 

(b) An extrinsic agreement providing a condition qualifying the operation 
of a written obligation is of course equally ineffective; for an obligation 
absolute is plainly exclusive of a condition. So far as the present principle 
is concerned, there is no doubt. But b~' the general principle of delivery 
(ante, § 2410), no conduct becomes effective as a jural act if its consumma
tion is suspended until the happening of a condition precedent; and hence 
such a condition, precedent to the existence of the obligation, may always be 
established, and has the effect of destroying the apparent obligation of the 

§ 2435. 1 Examples are found in the follow- Western Mfg. Co. v. Rogers. 54 Nebr. 4515, 74 
ing cases, which should be compared with the N. W. 849 (sale of goods with note; oral 
cases cited ante, § 2406: 1896. Lowenfeld~. agreeml'nt that buyer took on commission 
Curtis, C. C. ,72 Fed. 105 (a clause in only, excluded); 11>97. Ellison ~. Gray. 55 
a theatrical contract as to thc prior submission N. J. Eq. 581, 37 Atl. 1018 (a promise that 
to the play-owncr of the personnel of the cnst; a certain requirement in a contract was .. all 
the fact that the submission was not intended right," meaning that it would not be binding. 
to be required, excluded); 1921. McCaull- oxcluded); 1857. Towner ~. Lucas, 13 Oratt. 
Dinsmore Co. ~. Stevens. 59 Mont. 206, 196 Va. 705 (oral agreement between obligee and 
Pac. 213 (action on a grain contract memo- surety of a bond, to abstain from enforcement 
randum; defendant allowed to show that tho of it and to give a written indemnity. excluded). 
writing was prepared for plaintiff only as a 2 Harriman on Contracts, 2d cd.. § 508, 
memorandum of quantities bought by defend- citing Ford v. Beech. 11 Q. B. 852; Guard t'. 
nnt liS agent for plaintiff, and not as a contract Whitehollse, 13 Ill. 7; Chicago v. Babcock. 
to deliver such quantities to plaintiff); 1898, 143 Ill. 358, 32 N. E. 271. 
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writing embodying the draft of the act. The difficulty is to distinguish 
whether, in a given case, the condition is such a precedent one, or whether 
it is a subsequent one such as the present principle forbids recognizing. 
Here some subtlety of construction may be required.3 

§ 2436. Agreements of Counter-Claim. Set-off, Renewal, or Mode of Pay
ment. For the same reason as in the foregoing class of cases, an agreement 
concerning the mode or medium of payment of an obligation cannot be es
tablished, where the document in any respect deals with that subject; but 
documents bear such variances of detail in those matters that no fixed rule 

I Compare with the following the cases cited change of lands); Kansas: 1914. Little 1'. 
ante. §§2408. 241O.especially the Illinois rulings: Liggett. 92 Kan. 3S5. 140 Pac. S3S (appliCl\-

CANADA: 1906. Jackson ~. Drake. 37 Can. tion for loan); Massachusetts: 1915. O'!\Iall~y 
Sup. 315 (account stated settling a balance; ~. Grady. 222 Mass. 20:!. 109 N. E. 831 (lease 
oral agreement that the amount was not of a Sllloon); Mississippi: 1898. Houck 1'. 

to be deemed due unless and until cer- Wright. Miss. • 23 So. 422 (written con
tain moneys were collected. held ineffective); tract for a pillno; oral condition that the 
1915. Bible ~. Croasdale. 24 D. L. R. 763, order might be countermanded within 30 days 
Alta. (oral agreement that the loan covered in case of a flood. etc .• cxcluded); ,Vebrask,,: 
by the writing should not be repayable till 1896. N cbraska Expos. Ass'n v. Townley. 46 
the sale of property. excluded); 1916, Amar Nebr. 893, 65 N. W. 1062 {condition to liability 
Singh~. Mitchell. 30 D. L. R. 719. Que. (deeds on a stock-subscription contract. excluded); 
handed over by parties in exchange of lands ; New J ersell: 1SS0, Van Syckel v. Dalrymple. 
condition not to be binding until the one 32 N. J. Eq. 233 (mortgage payable April 1. 
party's vendor had completed title, not allowed 1873; agreement that •. the mortgage should 
to be shown); 1919, Shields v. Landreth. 45 not be due and payable during the mort-
D. L. R. 330. Sask. (option on land purchase). gagor's life. provided the mortgagor kept the 

UNITED STATES: Federal: 1898. Shea~. intere~t paid uP. and put the property ill repair 
Leisy. 85 Fed. 243 (bond and mortgage to pay and kept it 80," excluded); North C"rolina: 
in four years; agreement to cancel on a lesser 1896. Taylor~. Hunt, 118 N. C. 168, 24 S. E. 
payment upon conditions, excluded) ; Arizona: 359 (agreement that if a debt was not indulged 
1914, Hurley~. Young Men's Chri~tiall Ass·n. a lease should be void, excluded); 1908. 
16 Ariz. 26. 140 Pac. 816 (subscription con- Basnight v. Southern Jobbing Co .• 148 N. C. 
tract); Connecticut: 1890. Beard v. Boylan, 350. 62 S. E. 420 (stock subscription); 1912, 
59 Conn. 181, 22 At!. 152 {action for a debt; Garrison 1'. Cuse Threshing M. Co .• 159 N. C. 
the defendant setting up a composition agree- 285.74 S. E. 821 (~ale and mortgage of IIlllchin
ment with creditors, signed by the plaintiff. ery); 1913. Lytton Mfg. Co. ~. House Mfg. 
the plaintiff was not allowed to show that the Co .• 161 N. C. 430. 77 S. E. 233 (sale of kiln 
writing was signed on an agreement that apparatus); 1921. Thomas v. Carteret Cn .• 
.. it should be void unless so signed by all the IS2 N. C. 37-1. 109 S. E. 384 (understanding 
creditors etc .... this being treated by the Court that someone else should first be sued, before 
as a condition subsequent); Georoia: 1909. a note should be valid. given by a defaulting 
Heitmann v. Commercial Bank. 6 Ga. App. official on receiving pardon from the governor. 
584. 65 S. E. 590 (thirteen persons indorsed not admitted; a remarkable case; Walker, J .. 
a note. and ten of them had indorsed succes- diss.); North Dakota: 1915. First State Bank 
sive renewal notes; a final renewal note was v. Kelly. 30 N. D. !H. 152 N. W. 125 (note 
signed by nine of the ten. with a letter to the signed as surety for C., on the understanding 
bank asking for the return of the old notes; that C. should first sign before the money was 
held that the understanding that the tenth loaned; this was admitted, but not an undl,r
person should indorse before the final note be- standing that the payee's liability was to last 
came valid was admissible; Hill. C. J •• diss., on only until C. had gone through bankruptcy 
the ground that the letter signed by nine was a and then had gh-cn a sale note); Okl"homa: 
final act and that the alleged understanding 1919. Shaw ~. Hutton. 75 Okl. 255. 183 Pac. 
was virtually a condition subsequent in con- 477 (guaranty of a draft); Vermont: 1914, 
tradiction of it); llli"oia: 1898. Ryan v. Kinnear &: G. Mfg. Co.~. Miner. 88 Vt. :l2.J. 
Cooke. 172 111. 302. 50 N. E. 213 {eealed eon- 92 At!. 459 (building materials contract; tlmt 
tract to manufacture; oral agreement on defendant signed it withO\:t liability lI~ 
delivery that it was to be binding only on buyer only for the purpose of enabling the 
condition that the promisor obtained a city plaintiff to obtain credit from another finn. not 
contract. excluded); 1922, Kilcoin ~. Ortell, allowed to be shown; Powers. C. J .• and Taylor. 
302 111. 531. 135 N. E. Ul (contract for ex- J .• dies .• on the principle of § 2410. ante). 
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can be laid down.1 An agreement of renewal, though it might be construed 
as virtually affecting the length of term of an obligation,2 seems really to 
concern a new and different obligation. An agreement of coulltcr-claim or 
sct-off, provided it is not in form or essence a mere qualification of the mode 
of payment specified in the document, may properl~r be established, for it 
concerns a separate obligation.3 

§ 2437. Agreement to hold a Deed Absolute as Security only; Agreement 
to hold in Trust. When a document of transfer of property is absolute in 
its terms, mayan extrinsic contemporary agreement to hold the property as 
security only be established? 

This question has generally been answered in the affirmative; 1 though in 

§ 2436. 1 Eng. 1819. Campbell r. Hodgson. another contract. allowed); 1906. Gibbons r. 
Gow 74 (agreement between acceptor and Jos. Gibbons. C. M. & M. Co .• 37 Colo. 69. 
payee that the latter should not demand pay- 86 Pac. 94; Connecticut: 1918. Anderson t. 
ment if he should reimburse himself from the Colwell. 93 Conn. 61. 104 Atl. 242; Florida: 
effects of J., excluded; otherwise. so far as the 1893. Shad v. Livingston. 31 Fla. 89. 97. 12 So. 
reimbursement amounts to payment); U. S. 646; Georgia: 1919. Renitz v. Williamson. 
1921. Beasley tI. Beasley. 206 Ala. 480. 90 149 Ga. 241. 99 S. E. 869 (deed absolute of 
So. 347 (date of interest due); 190\). Woodson land may be shown to be a mortgage. where 
". Beck. 151 N. C. 144, 65 S. E. 751 (dul'bill grantor remains in possession); Hawaii: 
uccompanying an insurance policy; agreement 1888. Okuu tI. Kaillikawahr.. 7 Haw. 34 (in a 
as to surrender of old policy instead of pay- common-law court); Illinois: 1804. Helbreg 
ment of cash. excluded). v. Schumann. 150 Ill. 12. 21. 37 N. E. 09; 

Compare also the cases cited ante,. § 2435. 1896. Trogdon v. Trogdon. 164 Ill. 144. 45 
and, for negotiablc instruments. post. § 2443. ~. E. 575; 1904. Gannon v. Moles. 209 Ill. 180. 

2 1002. Armington v. Stelle. 27 Mont. 13. 70 N. 13 689; 191}4. M:;;;~Y::. .. i'.~ .. ~<:l>.mitt. 
69 Pac. 115 (agrccment of rcnewal of a leasc. '.1 11 Ill. 263. 71 N. E. 986; 1920. Totten •• 
excluded). For thc renewal of llcgotiahl.-., Totten. 294 Ill. 70. 128 N. E. 295; Indiana: 
instruments. Mee post. § 2443. 1895. Bever v. Bever, 144 Ind. 157. 41 N. E. 

S Contra: 1845. St. Louis Perp. Ins. (:0. r. 944 (a reservation of u life estate shown to have 
Homer. 9 Mete. Mass. 39 (agreem":nt that heen intended as a mortgage); Iotra: 1907. 
a sum found to be due under an 'msurance Krebs v. Lauscr. 133 Ia. 241. no K; W. 443 ; 
policy should bc sct off and appli'~d in satis- 1921, Bilbo v. Ball. Ia. • 181 K. W. 657 
faction of a notc. excluded); 1R~7. Eaves v. (land-trade); Maine: 1895. Libby v. Clark. 
Henderson. 14 Wend. N. Y. 1«:10 (agreement 88 Mc. 32. 33 At!. 657; Ma88achu8ctu: 1872. 
that a book account and thc pl'.rchasc of goods Campbell v. Dearborn. 109 Mass. 130; 1895. 
should serve ns a set-off to a 'note for $28.84. Riley~. Bank. 164 Muss. 482. 41 N. E. 679 
excluded). For negotiabl(J instrumcnts. ecc (stock-shares); 1897. Dixon v. Ins. Co .• 168 
po.t. § 2443. Mass. 48. 46 N. E. 436 (insurance poliey): 

§ 2437. 1 These cases r,pply their conclusion Michigan: 1868. Bowker v. Johnson. 17 Mich. 
alike to transfers of real.ty and of personalty. 42; 1896. Pinch v. Willard. 108 Mieh. 204. 
and also to negotiable instMlments as between 66 N. W. 42; IS97. Kellogg v. Northrup. 115 
the original partics: Mich. 327. 73 N. W. 230; 1898. Gennain v. 

CANADA: 1852. Lc Targc tI. De Tuyll. 3 Lumber Co .• 116 Mich. 245, 74 N. W. 644; 
Grant U. C. 369 (beMt opinion. by Blake. C.) ; MinnCllota: 1905. Stitt v. Rat Portnge L. Co., 
IS52. Holmes v. Matthews, 3 Grant U. C. 379, 08 Minn. 52. 104 N. W. 561; N (w J ersCIl: 
384; 1892. McMicken v. Ontario Bank. 20 JS93. Winters v. Earl. 52 N. J. Eq. 52. 588. 28 
Can. Sup. 548. 575; 1916. Roscoe v. McCon- Atl. 15; 1898. Vanderhovcn v. Romaine. 56 
nell. 29 D. L. R. 121. Onto N. J. Eq. 1.39 Atl. 129; .\'cvada: 1910. Dixon 

UNITI!ID STATY;S: Alabama: 1898. Hierony- v. Miller. 43 Ncv. 280. 184 Pac. 926 (promis
mus v. Glass. 1.20 Ala. 46. 23 So. 674: 1919. sory note); New York: 1891. Barry v. Colvillc. 
Smith tI. ThoD;lpson. 203 Ala. 87. 82 So. 101; 129 N. Y. 302.29 N. E. 307; Oklahoma: 1896, 
1920. Corley V. Vizard. 203 Ala. 564. 84 So. Stith v. Peckham, 4 Oklo 254. 46 Pac. 664; 
2\19 (~ollecting prior cases); California: 1895. 1898. Weiseham V. Hocker. 7 Ok!. 250, 54 Pac. 
Ahern V. M :Carthy, 107 Cal. 382. 40 Pac. 4114; Philippine lsi. 1916, Cuyugan V. Santos, 
482; 1906, Wadlcigh V. Phelps. 149 Cal. 627. 34 P. 1. 100 (on the facts); 1016. Laureano 
87 Pac. 93; Colorado: 1903. Clark V. Duche- V. Kilayco. 34 P. 1. 148; 1918. Villa V. Santi
neau. Colo. • 72 Pac. 831 (thnt a note ago. 38 P. 1. 157; 1918. Cayugan 1'. Santoe. 
was given .mly as security for performance of 39 P. I. 970. 972; Porto Ri<:o: 1917, LUardi 
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one or two jurisdictions the contrary view is maintained,2 and though in any 
event the terms of a particular document may require the contrary result.3 

But the theory upon which the prevailing view rests has varied decidedly. 
By some Courts it has been placed on the ground (post, § 2439) of fraud,4 by 
others on the doctrine (ante, § 2433) of consideration,S or both of those; 6 

and again it is said to involve merely the" object" of the parties/ what
ever that may signify. Still others suggest a distinction between chancery 
and law,s and between a proceeding in ejectment and other remedies. 9 

But none of these theories seem to be adequate, for one reason (to 
name no others), because the rule of exclusion may sometimes become ap
plicable on the facts of a given case. tO The apparent obstacle, which invokes 
the rule, is the absolute terms of the transfer, together with the circumstance 
that the traditional form of mortgage at common law a condition of de
feasance seems to be plainly at war with the terms of such a deed. But 

t'. Registrar. 24 P. I. 804; South Dakota: 1906. 
Gardner v. Welch. 21 S. D. 151. 110 N. W. 110 
(interesting example); JVashinoton: IH!J3. 
Voorhies v. Hennessy. 7 Wash. 243. 34 Pac. 
931; 1913. Hoover v. Bouffleur. 74 Wash. 382. 
133 Pac. 602; 1920. Manahan v. Aumiller. 110 
Wnah. 673. 188 Pac. 78!J; West l'iroinia: 
1897. Shank v. Grott. 4:3 W. Va. 3:37. 27 S. E. 
340; 1904. Hursey v. Hurse~·. 56 W. Va. 148. 
49 S. E. 367; Wi~con8in: 1897. Gettelman 
v. ~.:.u. !.. ';,. !ii' ::.&:..:1, .;-'~7. 7'2 N. 'V. of)7 n"fmr
anee policy). 

Compare the alleged rule that such an 
agreement is not sufficiently proved by tho 
orantee's uncorroborated admissions (antc. 
§ 2054). 

2 Georgia: 1920. Avera. L. & I. Co. t'. 1'oPP. 
25 Ga. App. 279. 103 S. E. 42 (personalty); 
North Carolina: 1913. Carson v. National Lifo 
Ins. Co. 161 N. C. 441. 77 S. E. 353 (ab~olute 
!l.Ssignment of insurance policy); 191!J. New
bern v. Newbern. 178 N. C. 3. 100 S. E. 77 
(collecting prior CRSCS; in this State. therefore. 
the contestant is thrown back upon the general 
doctrines. ante. §§ 2413-2421. i. c. that relief 
depends on whether" the clause of re(kmption 
wna omitted by rellSOn of ignorance. mistake. 
fraud. or undue advantage "); Texas: 1894. 
Eckford v. Berry. 87 Tex. 415.28 S. W. 937; 
Washington: 1897. Goon Gan v. Richardson. 
16 Wnah. 373. 47 Pne. 762. In Kentucky. there 
W!l.S much vacillation: 1824. Thompson 11. 

Patton. 5 Litt. 74; 1830. Edrington v. Harper. 
3 J. J. M. 353; 1839. Thomas v. McCol'mack. 
9 Dana 108; 1898. Munford v. Green. 103 Ky. 
140. 44 S. W. 419 (repudiating the rcmark in 
Seiler v. Bank. 86 Ky. 131); but the Ken
tucky Court now accepts the orthodox doc
trine. exprtlssly overruling contrary decisions: 
1909. Hobbs v. Rowland. 136 Ky. 197. 123 
S. W. 1185. 

a 1891. Thomas v. Scutt. 127 N. Y. 133. 27 
N. E. 961 (sale of logs; that the transfer was 
merely in satisfaction of 8 chllttcl mortgage 

and the vendee was to pay only what remained 
after the deht and cxpenses were deducted. 
excluded on the facts); 1912. Duffey v. Scien
tific A. C. Deptmt .• 30 Ok!. 742. 120 Pac. 1088 
(book-order). 

4 1895. Baird v. Baird. 145 N. Y. 659. 40 
N. E. 222 (" The rule which excludes evidence 
of parol negotiations or conditions. when 
offered to contradict or suhstantially vary the 
legal import of a wriLten agreement. docs not 
prevent a party to the agreement. in an action 
he tween the parties. from showing by way of 
defence the existence of a contemporaneous 
oru I agreemrnt. nHlde at the time the writing 
was' executed and delivcred. which would 
render ~he usc of thl) written instrument. for 
IIny pUI'J.'ose contmry to or inconsistent with 
the oral stiJ)ulation. dishonest or fraudulent "). 

6 1888. Co",lt v. McConnell. 116 Ind. 249. 19 
N. E. 106 (Elliott. J.: "The facts pleaded do 
not impeach (he conveying qualities of the 
mortgage; the;).· simply impeach its consid
eration "); 1886 •• '\lcMilIan 11. Bissell. 63 Mich. 
66. 70. 29 N. W. 7:l7 (" The agreement for the 
dcfellsance. whether written or unwritten. is 
no more than one of tl}e conditions upon which 
the deed was given. and therefore consti
tutes a part of the consideration for the 
conveYllnce "). 

s 1851. Russell v. Southllrd. 12 How. U. S, 
139. 148 (said by Curtis. J .• to involve in effect 
.. both fraud and a vice in the consideration "), 

1 1878. Brick v. Brick. 98 U. S. 514 (transfer 
of shares of stock. shown to be II pledge only; 
.. the rule does not forbid an inquiry into the 
object of parties in executing a'ld r.:!ceiving the 
instrument "). 

a Considt'red in the followinlr cases: 1865. 
Newton v. Fay. 10 All. Mnss. 50.5. 507; 18\16. 
Germall In~. Co. 1'. Gibe. 162 III. :)51. 44 N. E. 
490; 1909. Ah Hoy 1'. Raymond. 1!J Haw. 568 
(chattel mortgage). 

g Gel'ffian Ins. Co. v. Gibe. III .• supra. 
10 Thomas v, Scutt. N. Y •• 8UprOo. . 
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that traditional form is a form merely, not recognized in modern law as 
literally valid. The essence of a security is un agreement to deal with the 
property so as to extinguish a certain debt, and no otherwise. In other 
words, the act of transfer and the user of the property transferred are distinct 
legal ideas; or, put still differently, the kind of estate according to the 
categories of fee simple, life estate, and the like is a different tIling from 
the quality of the estate, i. c. trust or security. The simple question is, then, 
whether the parties, under all the circumstances, appear to have intended 
the document to cover merely the kind of estate transferred, or to cover all 
possible aspects of the transfer, including that of the quality of the estate, 
i. e. its subjection to an equity of redemption; in the latter case, no extrinsic 
agreement can be considered. 

By the same reasoning is to be determined the question whether an ex
trinsic agreement to hold ill trust can be established. So far as the present 
rule is concerned, there would seem to be no obje<:tion; and this would be 
so also for agreements equintlcnt to a trust, for example, an agreement to 
reconvey on demand.ll But b:.· the statute of frauds (post, § 2454) such an 
agreement not in writing may be unenforceable; and thus, for a different 
reason, the agreement may still be unavailable; unless the doctrine of re
sulting trusts be held to remove the objection of the statute of fraucisP 

§ 2438. Agreement to hold as Surety or Agent only. (1) Wllere a docu
ment is executed by A and D, apparently as equal principals, D may of course 
establish, as against A, an ext .. insic agreement that between themseh·es D 
should be surety 01lly, because the document does 1I0t em bod:.· the transaction 
between A and B, but only the transaction between them and the obligee.! 
But may B avail himself of an extrinsic agrcem~nt between himself and the 
obligee to treat B as surety only? On the analogy of the foregoing doc
trine (ante, § 2437), it would seem that he may.2 It is t,·ue that the execu
tion is general and not limited in form; yet it may be said that the agreement 

• • "-
II 1914. Rc Gardom~ I;ePagc v. Attorney- Breach of an Express O' ul Trust of Land" 

General. 1 Ch. 662; 1922. O'ponnell r. O'Don- (Harvard Law Review. XX. 549; 1907); 
nell. 303 III. al. 135 N. E. 28; 1885. Hutchins }'rofessor George P. Costigan. Jr .• "Trusts 
11. Hutchins. 98 N. Y. 56. 63. bused on Oral Promiscs." etc. (Michigan Law 

12 The cuses are cited in Ames' Cascs on Review. XII. 423. Sa5; 1(14); Professor 
Tru~ts. 1st ed .• pp. 291. 295-:i20; add the follow- H. F. Stolle ••• Resulting Trusts and the Statute 
illg cases: Call. 1921. Vusclenak v. Vaseh·lIuk. of Frauds" (Columbiu Law Rfwicw. VI. 326; 
67 D. L. R. 370. Alta. (purc:hasc of land al! 1(06). 
joint owners); U. S. HIO-t. Ostellson v. Sever- § 24.38. I The cases are cited in Brandt. 
son. 126 Ia. 197. 101 N. W. 789; 1919. Nolan Suretyship, 2 cd .• §§ 29. 30. 
v. GUggcrty. 187 Ia. 980. 174 N. W. 706; 1920. 2 The following ClIse is opposed: 1897. 
Silvers v. Howard, 106 Kall. 762, 190 Pac. 1 Hobbs v. Batory. 86Md. 68, 37 Atl. 713 C· J. B. 
(parol trust all between SOli and mother); has rented his falm ... to the said T. A. H. 
1920. Chilton v. Smith, 180 N. C. 472, 105 and S. R. H. for one year"; an agreement that 
s. E. 1; 1915. Chandler v. Roe. 46 Okl. 3·19. S. R. H. was to be surety only. not admitted 
148 Pac. 1026; l!110. Fernandez v. Gongalez. against the lessor). 
16 P. R. 61H (donation with agreement of The agreement must of cour.!e. 011 the prin-
donee to convey further) ; ciple of § 2415. an/e. be one know!1 to and 

The subject hILS beell exhaustively eXllm- shared by the party holding the obliglltion. 
inea in the following articles: Professor J. B. Whero the document is a negotiable illstru
Ames ••• Constructive Trusts based upon tho ment, special considerations apply: post, § 2443. 
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does not dispute the existence Rnd tenor of the obligation, but merely affects 
the use to which it may be put by the holder, 

(2) Where a document is executed by "A, agent for B," or by "A, trelUl
urer of B Co.," whether A or B shall be liable, and whether A may avail 
himself of an agreement not to hold him personally, seems to be essentially 
a question of the proper interpretation of the terms used.3 

(3) Where, however, a document is executed by A without any indica
tion of agency in the document, and it is desired to establish an agreement 
between A and B that B shall as undMclosed principal be a party, for the 
purpose either of charging or entitling B or of exonerating A, the applica
bility of the present rule is directly involved. Here several distinctions have 
been taken. (a) In the first place, where the unnamed principal is unlmown 
to the obligee, it is proper to give force to the contract between principal 
and agent for the purpose of charging or entitling the principal, though not 
of exonerating the agent; 4 unless in the particular case the document 
plainly was intended to deal otherwise with the transaction.s (b) TTl +'- 9 

second place, where the unnamed principal was known to the obli ;1,' ", 

nevertheless not named in the document, the rule may here equall, ,'< 
the agreement to be available for the former purpose above mentionen, • et 
the ordinary inference will be that the named parties intended the docu
ment to be exclusive of all other parties, unless a contrary intention be made 

\ to appear. 
The general state of the law is sufficiently outlined in the following 

passage: 6 

J Ala. 1905, Russell v. Broadus C. Mills. evidence to be given that the part~· ,vho 
- Ala. ,39 So. 712: Ga. 1905. Raleigh & appears 011 the face of the instrumcnt to be 
G. R. Co. v. Pulhnall Co .• 122 GIL. 700. 50 S. E. personally II contracting party is not such, 
1008: Ill. 19(H, Reed v. Fleming, 209 Ill. 390. would be to allow parol evidence to contrudict 
70 N. E. 667: lao 1893, Mathews V. l\{attrllSS tho written agreement"). 
Co., 87 Ia. 246, 54 N. W. 225: 1916, FIlI'U1ers' 5 En(J. 1848, Humble v. Hunter, 12 Q. B. 
National Bank v. Hatcher, 176 Ia. 259. 157 310 (rule not applicable to a chartcr-party 
N. W. 876: 1918, Schuling v. Ervin, 185 Ia. I, wherein the alleged agent described himself as 
169 N. W. 656 (church trustees): Kan. 1920, "owner" of the ship): 1871. Flcct v. Murton, 
Solomon N. Bank V. Contincntal Trust Co., L. R. 7 Q. B. 126, 130 (broker's contract 
107 Kan. 700, 193 Pac. 316 (trcasurer of a expressly as broker for undisclosed principal: 
corporation: authorities collected): Ma8s. custom to undertake personal liability in case 
1914, Brooks Co. v. Wilson, 218 Mass. 205, the principal is not disclosed, admitted): 1873, 
105 N. E. 607 ("ordered by"): Nebr. 1904. Hutchinson~. Tatham, L. R. 8 C. P. 482; 486 
Western W. S. Co. 11. McMillen, 71 Nebr. (similar); 1918, Rederi Aktiebolaget Trans-
686,99 N. W. 512: Oklo 1911, Wiers 11. Treese. athmtic 11. Drughom, 1 K. B. 394 (charter-
27 Oklo 774, 117 Pac. 182: 1915, Denman v. party with L.: evidence that plaintiff was L's. 
Brennamen, 48 Ok!. 566, 149 Pac. 1105: 1916. undisclosed principal, admitted. though L. was 
Roberts v. Morgan, 56 Okl. 513, 156 Pac. 319. termed" charterer" in the contract: Humble 

4 1841, Higgins '11. Senior, 8 M. & W. 834, v. Hunter distinguished): 1919, Drughorn r. 
844 (Parke, B.: "[To allow an unnamed prin- Rederi Aktiebolaget Transatlantic, A. C. 203 
cipal to be entitled or charged) in no way con- (" charterer" allowed to be shown to be agent 
tradicts the written agreement: it does not only: Humble~. Hunter explained) : 
deny that it is binding on those whom, on the U. 8. 1905, Usher ~. Daniels, 73 N. H. 206, 
face of it, it purports to bind, but shows that 60 Atl. 746 (citing cases). 
it binds also another, by reason that the act of 8 The authorities arc collected in Wam
the agent in signing the agreement in pur- baugh. Cases on Agency, 627-657, 673-723: 
suanee of his authority is in law the act of the Fed. 1917, Chapman v. Java Pacific Line, 9th 
principal. But, on the other hand, to allow C. C. A., 241 Fed. 850 i Ariz. 1.914, Arilons 
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1896, WOLVERTON, J., in Barbre v. Goodale, 28 Or. 465, 38 Pac. 67, 43 Pac. 378: "The 
question is here presented whether it is competent to show by parol testimony that a COD

tract executed by and in the name of an is the contract of the principal, where the 
principal was known to the other contracting party at the date of its execution. There 
are two opinions touching the question, I'mong American authorities, the one affil'ming, 
and the other denying; but the case is one of first impression here, and we feci constrained 
to adopt the rule which may seem the more compatible \\;th the promotion of justice, and 
the exaction of honest and candid transactions between individuals. The English au
thorities are agreed that parol evidence is admissible to show that a written contract 
executed in the name of an agent is the contract of the principal, whether he was known 
or unknown; and the American authorities are a unit, so far as the rule is applied to an 
unknown principal, but disagree where he was known at the time the rontract was exe
cuted or entered into by the parties. All the authorities, both English and American, 
concur in holding that, as applied to such contracts executed when the principal was 
unknown, parol evidence which shows that the agent who made the contract in his own 
name was acting for the principal docs not contradict the writing, but simply e:\-plains 
the transaction; for the effect is not to show that the person appearing to be bound is not 
bound, but to show that some other person is bound also. And those authorities which 
deny the application of the rule where the principal was known do not assert or main
tain that such parol testimony tends to vary or contradict the written contract, but find 
support upon the doctrine of estoppel; it being maintained that a party thus dealing \\;th 
an agent of a known principal elects to rely solely upon the agent's responsibility, and 
is therefore estopped to proceed against the principal. The underlying principle, there
fore, upon which the authorities seem to diver!,re, is the presumption created hy the exe
cution of the contract in the name of the agent, and the acceptance thereof ity a party, 
where the principal is known. Is this presumption conclusive, or is it disputable? With
out attempting to reconcile the decisions, we believe the better rule to be that the presump
tion thus created is a disputable one, and that the intention of the party must be gathered 
from his words, and the various circumstanl'es which sunound the transaction, as its prac
tical effect is to promote justil'C and fair dealing. The principal may have recourse to 
the same doctrine to bind the party thus entering into contract \\;th his agent. Parol 
evidence, however. is not admissible to diseharge the agent, as the party \\;th whom he 
has dealt has his election as to whether he will hold him or the principal responsible." 

§ 2439. Fra.ud; megality. (a) The doctrine of extrinsic fraud as suffi
cient to make a legal act voidable has already been considered (ante, § 2423). 
But what is the bearing of the present rule? When a transaction has been 
reduced to a single document, how is it that fraud can be established ex
trinsically? 

A simple answer seems to be that since the present rule depends (ante, 
§ 2430) on the intent of the parties to embody one or more subjects of trans
action exclusively in the document, it is impossible to suppose that the sub
ject of fraud was intended thus to be covered, since by hypothesis the party 
upon whom the fraud is practised does not know of it and therefore could 

• 

L. Ins. Co. ~. Lindell, 15 Ariz. 471. 140 Pac. 60: 536: Utah: 1919. Roe 11. Schweitzer, 55 Utah 
Cal. 1903. Curran ~. Holland. 141 Cal. 437, 20-1. 18·1 Pac. 938 (sale of mining stock): Wis. 
75 Pac. 46: K". 1921, Chambers !). Murphy, 1920. Rathmann v. Schwarz, 170 Wis. 459, 
192 Ky. 839, 234 S. W. 960 (sale ofland) ; MU33. 175 N. W. 812 (sale of motor truck). 
1906, Buffington ~. McNally. 192 MIl8B. 198, The distinction sometimes made betwcen 
18 N. E. 309; Minn. 1911. Davidson 11. Hurtz, scalcd contracts Imd simplc contracts (Briggs 
116 Minn. 280, 133 N. W. 862; S. Dak. 1906, 10. Partridge, 1876.64 N. Y. 357) ought to have 
Schrincr I). Dickinson, 20 S. D. 433, 107 N. W. no place hcre. 
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not have had such an intent. But, if this be true, what becomes of that other 
application of the rule, well established for most transactions (ante, § 2434), 
that warranty-representations extrinsic to the document cannot be availed 
of? Fraud is always a matter of false representations; and how is it that 
extrinsic representations are as warranties to be ignored but as fraud to be 
admitted? The explanation seems to be that lthe vital additional element 
in fraud is the party's state of mind, which neither can be nor is intended to 
be embodied in the written document, and that hence the rule does not forbid 
considering it wherever it is the vital element of the claim. In other words, 
in an action of deceit, or in a proceeding of rescission of contract wherever 
this by the law depends upon the promisor's conscious falsity, the present 
rule interposes no obstacle; although in an action of contract upon an alleged 
warranty as a part of it, or in a proceeding of rescission for breach of war
ranty or innocent misrepresentation, the same repres<:!ntations could not be 
considereeLI 

It may be added that the term "fraud" must here be understood in its 
legitimate narrow sense, i. e. a misrepresentat.ion of a present or pa~t fact,' 
for, although a much looser significance has been occasionally intimated,2 
yet it is obvious that an intent not to perform a promise (i. e. a misrepresenta
tion as to a future fact), or a subsequent failurle knowingly to perform an 
extrinsic agreement not embodied in the writing, cannot in strictness be 
legally included in the term "fraud." It seems to be a disregard of this 
distinction that is in part responsible for the anomalous attitude of the 
Pennsylvania Court (allte, § 2431) towards the general rule.3 

(b) Similarly, where the illegality of a transaetion, forbidden by public 
policy, depends upon the parties' intent (e. g. a lease of premises for gam
bling), the actual intent of the parties may always be shown, in spite of the 

§ 2439. I Eng. 1814. Meyer 11. Everth. Craudulently induced. and 80 was unenforce-
4 Camp. 22 (deceit); U. S. 191i. Preeman able for that reason at the election of the 
r. U. S .• ith C. C. A. 244 Fed. 1. 12 (using defrauded party. the rule excluding parol 
a busincss agency to deCraud; defendllnt's testimony to enlarge a written contract became 
representations variant Crom the terms of inoperative "); 1910. Adams 1). Gillig. 199 
contracts with victims. admitted); 1911. N. Y. 314. H2 N. E. 670 (deed obtained by 
Brown 1). LeMay. 101 Ark. !J5. 141 S. W. 761 fraudulent r(!presentations of an intention to 
(false representations lIS to land sold); 1910. build dwellings on the land. the actual intcn
Delancy 1). Jackson. 95 Ark. 131. 128 S. W. tion being to build an automobile garage); 
859 (lease); 1!J21. Mooney 1). Cyriacks. 185 1917. Raich 1). Lindebck. 36 N. D. 133. 161 
Cal. 70. 195 Pac. 922 (fraudulent represen- N. W. 1026 (stock Ilubscriptions); 1917. Dupilas 
tations in sale of an autumobile); 1904. v. Cabllcungnn. 36 P. I. 254. 262 (applying 
McCrary v. Pritchard. 119 Ga. 876. 47 S. E. C. C. P. § 285); 191!J. Bough 1'. Cantiveros. 40 
341; 1904. Wilson. Close & Ce. r. Pritchett. P. I. 20!J (similar); 1909. Baker v. Berry Hill 
!J9 Md. 583. 58 At!. 360; 1905. Patten-W. D. M. S. Co .• 10!J Va. 776. 65 S. E. 650. 
Co. v. Planters' M. Co .• 86 Mis-!. 423. 38 So. 2 1840. Story. J .• in Bottomley 1). U. S .• 1 
209 (sale-contract); 1889. State 1). Cuss. 52 Story 135. 152 (" I know of no case where parol 
N. J. L. 77. 18 At!. 972 (fraudulent represen- evidence is not admissible to establish fraud. 
tations as to speed. in the sale of a horse; .. as even in the 1Il0st solemn transactions and 
an additional warranty. that is. an addition conveyances "). 
to the contract. the present representations I The ullsoundness of that theory of fraud 
were clearly inadmissible; 80 80011. however. is welI expounded in an opinion by AlIen. P .• 
ns they displayed such features 1\8 went to ill TownCl' v. Lucas (1857). 13 Gratt. Va. 705. 
show that through them the contract had been 716 (quoted llnU. § 2431). 
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terms of the document (ante, §§ 2406, 2414). The reason is that the Inte
gration rule purports merely to protect one party against opening an inquiry 
into the mutual intent as finally embodied in the document; if therefore the 
mutual and actual intent was different and the document was designed merely 
to mislead other persons, V'iz. the authorities of justice, there is no more 
objection to inquiring into that actual intent than there is in the case of 
mutual mistake (ante, § 241i). 

§ 2440. Trade Usage and Custom. Where the parties have not intended 
to make the document embody the transaction upon a particular topic, its 
terms may be as well supplied by implied extrinsic agreement as by express 
extrinsic agreement. In other words, that usage or Cll8iom of a trade or 
locality, which would otherwise b~' implication form a part of the transaction, 
will equally form a part when the transaction has been embodied in a docu
ment, provided the document was not intended to cover the topic affected by 
the custom. The test is on principle the same as for express extrinsic agree
ments; except that in the case of the custom the ordinary pres11mption is in 
favor of its implication, because the topics covered by the writing will usually 
be those which do not concern some known and usual term but vary in each 
particular transaction: 

1836, PARKE, 13.. in Hulton v. Warren. 11\1. & W. 466, 475: "[The inclusion of customs 
into "'Titten contracts) has been done upon the principle of presumption that in such 
transactions the lJarties did !lot mean to express in "'Titing the whole of the contract by 
which they intended to be bound, but a contract ,\\;th reference to those known usages." 

1854, COLERIDGE, .J.. in Brown v. Byrne. 3 E. & B. 703: "In all contracts. as to the 
subject-matter of which known usages prevail. parties are found to proceed v.ith the tacit 
assumption of these usages; they commonly reduce into "Titing the special particulars 
of their agreement. but omit to specify known US8b'e5, which are included howe .... er, 
as of course, by mutual understanding; evidence therefore of such incidents is receivable. 
The contract in truth is partly express and in writing. partly implied or understood and 
unwritten." 

1837, STOnY, J .• in The Schooner llee:ri.de, 2 Sumn. 567: "1 own myself no friend to the 
almost indiscriminate habit, of late years, of setting up particular usages or customs, in 
almost all kinds of business and trade. to control, vary, or annul the general liabilities of 
parties under the common law. as well as under the commercial law. ,It has long appeared 
to me, that there is no small danger in admitting such loose aDd inconclusive usages and 
customs, often unknown to particular parties, and always liable to great misunderstandings 
and misinterpretations and abuses, to outweigh the well-known and well-settled principles 
of law. And I rejoice to find, that. of late years, the Courts of law, both in England and 
in America, have been disposed to narrow the limits of the operation of such usages and 
customs, and to discountenance any further extension of them. The true and appropriate 
office of a usage or custom is, to interpret the otherwise indeterminate intentions of par
ties, and to ascertain the nature and extent of their contracts, arising, not from 
stipulations, b1.!t from mere implications and presumptions, and nets of a doubtful or 
equivocal chu'tac'er. It may also be admitted to ascertain th~ true meaning of a particular 
word, or of r~rli(,.tlar words, in a given instrument, when the word or words have various 

some l'(\-"HlIon. some qualified. anrl some technical. Recording to the subject-matter 
to which they are applied. But I apprehend that it never can be proper to resort to any 
usage or custom to control or vary the positive stipulations in a \\Titten contract, and, • a 
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lortiori,' not in order to contradict them. An express contract of the parties is always 
admissible to supersede, or vary, or control a usage or custom; for the latter may always 

I . be waived at the will of the parties. But a written and express contract cannot be con-
trolled or varied, or contradicted by a usage or custom; for that would not only be to 
admit parol evidence to control, vary, or contradict written contracts, but it would be 
to allow mere presumptions and implications, properly arising in the absence of any posi
tive expre3Sions of intention, to control, vary, or contradict the most formal and deliberate 
written declarations of the parties." 

1921, BunKS, J., in North Shore Improremellt Co. v. New York P. &: N. R. Co., 130 Va. 
464, 108 S. E. 11 (a bill of lading agltw to deliver to Colley Avenue Siding, in N~rfolk; 
a usage to deliver only to Port Norfolk was set up in excuse for non-delivery to the Si<.i
ing): "The e~";stenee of the usage, however, if known to the plaintiff, would not override 
the express provisions of a contract in conflict therewith. Contracts not contrary to a 
trade usage, and which are silent on the subject of the usage, arc deemed to have been 
made with reference to such usage, because suclr is the presumed intention of the parties, 
provided the parties have actual or imputed knowledge of the usage. But if the contract 
deals with the subject of the usage ami conflicts therewith, the contract prevails. Thus, 
if I contract for the construction of a brick wall at so much per thousand, saying nothing 
as to how the count is to be made, and there is a trade usage to estimate the number of 
brieks by allowing so many per cubic foot, I \\ill be bound by that usage if I know of it, 
or if it was so general and universal that I ought to have known of it. Hut if I contract 
for the wall at so much per thousand, actual cou':!t, the trade usage is eliminated, and the 
contract fixes the method of ascertaining the number of bricks to be paid for. So here it 
is immaterial how general and universal the usage may have been as to cars consigned to 
Norfolk, or what knowledge the plaintiff may have had thereof; the usage is eliminated 
as a part of the agreement of the parties, because the contract of the parties (the bill of 
lading) called for delivery of the car at a particular siding in the city of Norfolk. The 
contract is in conflict with the usage, if othef\\ise ai-lplicable, and overrides it." 

The application of the rule in a given instance depends entirely on the nature 
of the transaction and the terms of the particular document, and precedents 
are of little service.! 

§ 2440. 1 The Collowing will suffice a9 the ship on the quarter, excluded, since the 
examples; distinguish the cuses cited post, policy was "upon the face of it, upon the whole 
§§ 2462, 2464 (usuge to intcrpret the words ship, on aU her furniture, and all her apparel") 
in a document) : 1838, Bottomley 17. Forbes, 5 Bing. N. C. 121 

ENGLAND: 1779, Wigglesworth t'. Da1lison, (a charter-party provided for the payment of 
1 Doug. 201 (lease lor 21 years; custom (or freight on cotton, "cotton to be calculated at 
the tenant to take crops sown before expira- 50 cubic Ceet per ton"; cotton aCter unloading 
tion of the lease, admitted); 1800, Ougier expands so that the cubic measurement at 
11. Jennings, 1 Camp. 505, note (policy on loading and unloading differ greatly; a usago 
a ship Crom N ew(oulldland to Portugal" begin- to measure at the shipper's warehouse was 
ning the adventure from the loading thereo(" ; admitted) ; 1843, R. 17. Stokc-upon-Trent, 
usage admitted to include an intermediate li Q. B. 303 (contract to work" from the 11th 
loading before the voyage to Portugal); 1808, day of November next until the 11th Novem
Vallance 17. Dewar, 1 Camp. 503 (policy on ber 1817"; a custom in that branch of manu-
1\ ship "at and (rom any port or ports b :ncturing" to allow holiday. at certain fixed 
Newfoundland"; usage admitted to include times oC the year," on the ground that" it., 
an intelmediate voyage aCter arrival in New-' notoriety makes it virtually part of the con
(oundland and beCore starting homeward); tract"); 1848, Syers 11. Jonas, 2 Exch. 111, 116 
1816, Yates 11. Pym, 6 Taunt. 446 (written sale (usage in the tobacco trade that sales should 
oC baeon; trade usage requiring inspection of be conditioned on correspondence with "ample, 
deCects before a certain time, excluded); 1832, admitted;·" such usage is admiBBible whenever 
Blackett 17. Ins. Co., 2 Cr. &: J. 244, 249 (policy it is not exprell8ly or impliedly excluded by 
on a ship, tackle, apparel, etc.; a usage of the tenor of t.he written instrument "); 1854. 
underwriters not to pay for boats hung outside Brown v. Byrne, 3 E. 6; B. 703 (bill of lading 
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From the foregoing rule are to be distinguished three other classes of 
questions in which usage becomes material: (a) The question of contralJt, 
whether a particular usage may be implied into a contract, supposing it not 
to have been reduced to writing; and the doctrine that a local custom will 
not be added by implication alone to the terms of a contract, where a defi
nite rule of law obtains to the contrary; (b) The question of standard of 
interpretation, whether a term used in a transaction, written or oral, is to be 
interpreted by a mage 1Wt known to both partiC8 (post, § 2-16-1:); (c) The fur
ther question of interpretation, whether a usage adopted by both parties can 
be allowed to displace the general meaning of a word when contrary to the 
usage (post, § 2462); the cases involving this question are apt to be confused 
with cases involving the rule here under consideration about varying the 
terms of a. document. 
ngreeing to pny .. freight id. per pound. with 
5 per cent primnge. nnd avernge nccustomed." 
and snying nothing nbout time of pnyment 
or discount; a locnl custom to allow 3 mos. 
di~count. ndmitted); 1859. Martin. B.. in 
Langton 11. Higgins. 4 H. & N. 401. 408 (sale 
of goods in writing, nnd issue as to time of 
delivery to pass title; .. they cnnnot add to 
the writing by showing that nt the time the 
contrnct was mude they had been nccustonlcd 
to do something further"); 1917. Sutro & Co. 
v. Heilbut Symone & Co .• 2 J\. B. 347 (shipping 
contract for Singnpore rubber" from the East 
to 1\ 8W York direct"; custom to ship via 
Scuttle nnd pnrtly hy rui!. held (1) not estab
lished. and (2) in nny event. not ndmissihle. 
being .. inconsistent with the tt:rms of the 
written contrnct nnd repugnnnt to them"; 
Scrutton. L. J.. diss.); 1917. Enlnyde v. 
Roberts. 1 Ch. 109 (policy of insurnnce ngainst 
fire; usage as to fire cnused by acts of foreign 
enemies. not here ndmitted). 

UNITED STATES: Fed. 1904. Portlnnd F. M. 
Co. ". British & F. M. Ins. Co .• 130 Fed. 860. 
65 C. C. A. 344 (usage as to collection of freight 
~harges from the person named in the bill of 
lading as the one to be notified. excluded); 
Cal. 1903. Withers ". Moore. 140 Cn!. 591. 
71 Pac. 697 (custom ns to nlteration of coni 
prices. excluded); Conn. 1841. Kilgore ". 
Bulkley. 1. Conn. 362. 391 (note fnlling due 
on a date which wns Sundny; locn! Usage 
ndmitted to show that in such ell8es the note 
was pnynble on the Saturday before; clear 
opinion by Storrs. J.); Ill. 1885. Gilbert ". 
McGinnis. 114 Ill. 28. 28 N. E. 382 (sale of 
corn. with an ngreement by the bUyer to make 
.. advances" of money; a custom among grnin 
merchants to make such an ndvance only Upon 
a note by the seller for the nmount advanced. 
excluded): Ind. 1890. Scott 17. Hnrtley. 126 
Ind. 239. 25 N. E. 826 (snle of grnin at .. 50~ 
net"; a custom to deduct freight pnid by the 
consignee. excluded); Ia. 1913. Smith ". 
Bloom. 159 la. 592. 141 N. W. 32 (stockyards 
method~); Ka". 1913. Atkinson ". Kirk-

patrick. 90 Knn. 515, 135 Pac. 579 (custom of 
landlord nnd tenant in Arkansas City, not 
applied to a pnrty living in another city); 
La. 1893. Destrehnn 11. Lumber Co .• 45 La. 
An. 920. 924. 13 So. 230 (custom of mensuring. 
ete .• nllowed. to supply the contract on mat
ters not covered by the writing); Md. 1921. 
Baltimore & O. R. Co. v. Jones & Laughlin 
Steel Co .• 138 Md. 604. 114 At!. 731 (custom 
of notifying consignees of arrival of goods. held 
not general enough); 21/as8. 1900. Menuge 
". Rosenthn!. 175 Mnss. 358, 56 N. E. 5i9 
(~alcsman's contract to travel "throughout 
th(' New England Stntes"; custom to stay 
and work in New York" whenever trnde is in 
town," excluded); HI05, Gnrfie\d ". Peerless 
M. C. Co .• 1H9 Mass. 395. 75 N. E. 695 (com
mission on Do sale of an nutomobile; trade 
usage ndmittcd. on the facts); 1906. Shute 
1>. Bills, 191 Ml18s. 433. 78 N. E. 96 (lease; 
USllge ns to repnirs nnd control of gutters. etc.) ; 
1910. Bnrrie ". Quinby. 206 Mass. 259. 92 
N. E. 451 (usage in the book-trnde ns to nn 
intervnl betwccn expensive nnd chenp editions 
of the same book); Mich. 1898. Gm'wain 
1>. Lumber Co .• 116 Mich. 245. 74 N. W. 644 
(custom ns to taking awny logs, not ndwitted 
on the fnets); N. C. 1904. Blalock ". Clark. 
137 N. C. 140. 49 S. E. 88 (custom ns to the 
mode o(pflyment for cotton) ; S. C. 1895. Fnirly 
1>. W nppoo Mills. 44 S. C. 227. 22 S. E. 112. 
114 (" sold 2000 tonH. seUer pnying brokernge 
at 10 cents per ton"; evidence of a eustom 
to pay brokerage on only the amount delivered. 
not the amount contracted for. was rejected) ; 
Va. 1895. Richnrds Co. v. Hiltebeitel. 92 Va. 
91. 22 S. E. 806 (a contract specifying the 
I;lricea for Inying bricks; local u9llge ndmitted 
.~ to the method of nscertnining the qunntities 
laid); 1897. Hansbrough v. Nen!. 94 Va. 722. 
27·S. E. 593 (custom admitted to fix the value 
of services). 1!I21. North Shore Improvement 
Co.". New York P. & N. R. Co., 130 Va. 464. 
108 S. E. 11 (bill of lading promising delivery 
to CoUey Ave. siding; usage to deliver only to 
Port Norfolk. not given effect; quoted .upra). 
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§ 2441 P.~ROL EVIDENCE RULE 

§ 2441. Novation, Alteration, and Waiver; Subsequent Agreements. The 
general rule now under consideration rests on the as:.-:umption that a specific 
transaction has been embodied exclusivel~' in a single document. All dis
tinct and separate transactions may therefore be established and availed of, 
whenever they are in themselves valid. Xow a transaction subsequent in 
time must always be a separate transaction. The rule of exelusion can onl~' 
apply to negotiations contemporaneous in time, or prior but incomplete. 
Where a document, for example, is executed on .July 1, it may be held to 
embody the final and exC\usi,'e result of negotiations before and up to the 
time of execution; but a transaction on August 1 must be a separate one and 
therefore can never be excluded, so far as the effect of the document of Jul~' 1 
is concerned. It rna;, be that some rule of form (post, § 2454) will some
times make the transaction of August 1 im'alid in itself; as when a writing 
is required b~' the statute of frauds, or where a parol release will not discharge 
a sealed contract; or when an agreement not to sue will not be enforced at 
common law (antl1, § 2435). But the present rule can interpose no obstacle. 

In particular, any subsequent agreement altering, waiving, discharging, or 
otherwi8e novating a prior transaction is not excluded by reason of the prior 
transaction having been reduced to writing: 1 

1833, DEml .... ~, L. C. J., in Go.'3 v. Lord Nugent, 5 B. & Ad. 58: "By the general rules 
or the common law, if there be a contract which has been reduced into writing, verbal 

§ 2441. 1 The following rulings will serve 2!~ (log-sawing contract); Mas8. 1919. GiI-
as examples: n ,an & Son CO. I'. Tumer T. :\1. Co., 232 Mass. 

ENGLAND: 1773. Milton I). Edgworth, fi7:3, 122 ~. E. 747 (contract fOI" royalties); 
5 Bro. P. C. 313 (the rate of interest on a mort- ,Mo. 1901, Wurren v. Muyer r.Ug. Co., WI Mo. 
gage loan made in writing may be reduced 112,61 S. W. 644 (examining the authorities); 
by subsequent oral agreement). 190',). Reigart v. Mfrs. C. '" C. Co., 217 Mo. 

UNITED STATES: 1907, Roquemore 11. 142, 117 S. 'V. 61; H1l9, Hamburger~. Hir"ch, 
Vulcan 1.. W. Co., 151 Ala. 643. 44 So. 557 Mo. App. ,212 S. W. 49; 'vcbr. 1904. 
(lease of a shovel); 1919, McWhortcrI1. Tyson, Strahl v. Western G. Co., );,chr. ,98 
203 Ala. 509, 83 So. 330 (considering the cun- N. W. 1043 (services); N. Y. 1837, Eaves 
fiict between this principle and the principle of 11. Henderson, 14 Wend. 190 (though a con
the statute of frauds preventing the transfer temporary agreement to apply other claims in 
of a mortgage to a new defendant b:,r parol set-off of a note was excluded. a subsequent 
agreement); A.riz. 1922, Kilbourn ~, Marshall agreement to accept them in payment was 
- Ariz. ,206 Pac. 785 (citing the above admitted); N. C. 1896, Harris v. Murphy, 
text with approval); Ark. 1921, Webb v. 119 );'. C. 34, 9.5 S. E. 708 (contract for ~"ork 
Shea. 149 Ark. 406, 232 S. W. 602 (tenancy); and labor in raising a barge; a subsequent 
Cal. J.892. Guidery v. Green, 95 CaL (110, 634. alterati('n admitted); 1914, Palmer v. Lowder, 
30 Pac. 786 (oral agreement that another 167 N. C. 331, 83 S. E. 464 (contrl'ct to sell 
instrument should be substituted for the one land); Or. 1919, Propst v. William Hanley 
in question. admitted); 1919, People I). Co., 94 Or. 397, 185 I'ac. 766 (sale of a crop) ; 
Neetens, 42 Cal. App. 596, 184 Pac. 27 (ob- R. 1. 1904, Putnam F. & M. Co. v. Canfield, 
taining money under false pretences; P. C. 25 R. I. 548, 56 Atl. 1033 (contract for steam
§ 1110, applied); Conn. 1909, O'Laughlin heating); VI. 1896, Dunklee I). Goodnough, 
11, Poll, 82 Conn., 427. 74 Atl. 763 (building 68 Vt. 113,34 Atl. 427 (subsequent agreement 
eontract, with agreement for extra work); Ga. relating to the mode of payment; admittp.d); 
1913. Elyea-Austell Co. v. Jackson Garage, Wa8h. 1899, Keating I). Pacific S. W. Co .• 21 
13 Ga. App. 182, 79 S. E. 38 (waiver of a con- Wash. 415, 58 Pac. 224 (the plaintiff signed 
dition); IU. 1892, Chicago B. & O. R. Co. I). shipping-artlcles as seaman; on boarding the 
Dickson. 143 Ill. 368, 32 N. E. 380 (agreement vessel,hefo'~ndasail unseaworthy; hehadthen 
not to ride in stock-car; a practice of the rail- the right to abandon the voyage, and a parol 
road to permit it, admitted as a waiver); Me. agreement bytheshipnottouscthe defective sail 
1921. Johnson I).Burnham, !20 Me. 491. 115AtI. was a new contract which could be availed of). 
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evidence is not all..>wed to be given of what passed betwcen the parties, either before the 
written instrument was made, or during the time that it was in a state of preparation, 
so as to add or subtract from, or in any manner to vary or qualify the written contract; 
but. af!er the agreement has been reduced into v,Titing, it is cOUlpetent to the parties, at 
any time before breach of it, by a new contrect not in "Titing, either altogether to waive, 
dissoh'e, or annul the former agreements, or in any manner to aLid to, or subtract from, 
or vary or qualify the tenns of it, and thus to make a new contract; wHdl is to be proved, 
partly by the v,Titten agreement, and partly by the sub~equent .... er~'al terllls engrafted 
upan what will be thus left of the written agreement. And if the present contrart was 
not subject to the control of any act of Parliament, we think that it woul,1 have been 
competent for the parties, by word of mouth, to dispense ,,;th requirin!! a good title to be 
inlHle to the lot in question, and that the artion might be maintaint..:.I. But the Statute ,,£ 
Frauds has made certain regulations as to contracts for the sale of lands." 

The applicetion of this principle varies in practice according to the nature of 
the particular legal right and the actual separation of the transactions in time. 

§ 2442. Miscellaneous Applications of the Rule to exclude or admit" Col
lateral" Agreements. It does not seem possible to generalize further than on 
the preceding topics.1 The application of the rule, resting as it does upon the 

§ 2442. I The following citations may servo gh'c him certain parts, excluded); 1919, Tho 
to illustrate the vl1:iety of application !lethe rule: I_izzie, Prob. :!2. 37 (alleged custom a~ to 

ENGL.\ND: 1769, Preston ,·.Merceau,:! W. Bl. wharfage. affecting a bill of lading). 
1249 (in an action for rrllt on n house-lease C'\N.~DA: 1904. Guiou t'. Thibeau, 36 N. Sc . 
.. for 21 years lit :!61. per annum." the les50r, 54:! (agreement to maintain for life); 1904, 
who owned the house only. was not allowed r.lei~npr r. ~leisner, 37 X. Sc. 23 (lease of a 
to prove a further agreement by the defendant farm. and agreement -as to maintenance. etc.). 
to pay the ground rent of 21. l:!s. 6d. n year) ; U:-IITED STATES: Federal: 1895, The Poco-
1808, Hif!ginson v. Clowes. 15 Ves. Jr. 516 nok'Jt, 67 Fed. 267 (agreement as to the vesting 
(auction-sale in writing of lots of land. tho of title of a vessel. the construction-agreement 
purchaser" to take the timber at a fair valua- being silent, admitted); 1895, HalJnan v. 
tion"; the auctioneer's oral statement at the Harman, 17 C. C. A. 479, 70 Fed. 894. 896 
sale that the timber of each lot was to be (lease of land in writing; parol I!.greement by 
valued s~parately, excluded); 1838, Ellis 11. the lessor to devise the lands to the lessees on 
Thompson, 3 ~1. & W. 445, 452 (sale of lead, his death, on condition that they improved the 
.. delh'crable in thc ::iver Thames"; .. the land and paid an annual rent, admitted); 
question of reasonable or not reasonable time 1897, Godkin v. Monahan, 27 C. C. A. 410, 
is collateral to the contract "); 1845, Eden v. 83 Fed. 116 (v'ritten agrcement to cut, bank, 
Blake, 13 M. & W. 614 (at an auction sale the ane.: deli,ocr timber; oral agreement by the 
catalogue described an article as silvcr, but the othcr p .. rty to furnish a place for banking. ex
auctionccr befor- BelIing announced publicly cIudcd); 1898, Reid v. Diamond P. G. Co., 29 
that it was only plated; the defendant bought C. C. A. 110, 85 Fed. 193 (written agreement 
but rcfused to accept; held, that. the oral for sale at a certain price; oral agreemcnt for 
declaration of the auctioneer could be received, reduction of price in uase of a fall in the mar
subject to the jury's finding that the catalogue ket, excluded); 1902, Sun P. & P. AS9'n v. 
was ulldf!rstood by the buyer not to be the Ejwa~ds, 51 C. C. A. 279. 113 Fea. 445 (con
cx"lusi\'e basis of the purchase; .. the sole tract of employment Qf a superintendent of 
question is, what were the tenns upon which printing, mentioning salary and powe,'j, held 
this article was sold? Are they in writing? to exclude an additional oral agreemeat by 
•.. It is for the jury to say whether the con- the appointee to !urnich compositors and other 
tract existed in the printei particulars alone or employees); 1913. Cressey v. Intelnational 
partly in them and partly ill parol"); 1871, Harvester Co., 9th C. C. A., 206 Fed. 29 (con
Morg:l.n v. Griffith, L. R. 6 Exeh. 70 (iease of tract as collecting agent; the employer's 
grass land; oral agreement by the landlord to obligation, stated as the consideration for the 
destroy the rabbits, held ,. collateral to the agent's obligation, was to pay a monthly salary 
lease") 1875, Angell v. Duke, 32 Law T. Rep. of 5125 and expenses; held that an oral con
N. B. 320 (lease of premises, with the furniture temporary promise of the employer to pay 
on the premises: an agreement by the leswr to a bonus or commission additionally was not 
put in more furniture, excluded); 1894, Grims- enforceable; citing § 2430 above); 1918, 
ton v. Cunningham, 1 Q. B. 125 (written agree- Du Pont de Nemours Co. v. Kelly, 4th C. C. A., 
ment to employ an actor; oral agreement to 252 Fed. 523 (promise of employees' benefit, 
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parties' intent, can be properly made only after a comparison of the kind of 
transaction, the terms of the document, and the circumstances of the parties. 

accompanying a release); 1922. Kramer v. 
Harsch, 3d C. C. A., 278 Fed. 860 (contract 
for purchase of sugar, by writing replacing ~ 
telephone conversation) ; 
.Alal>~ma: 1897, Brewtor. v. Glass, 116 Ala. 
629, 22 So. 916 (written agreement to build 
waterworks, etc.; oral agreement to give bond 
for faithful perfounance, excluded); 1905. 
Pearson v. Dancer, 144 Ala. 427, 39 So. 474 
(mortgage notes); 1905, Weir v. Long, 145 
Ala. 328, 39 So. 974 (contract of sale of goods) ; 
Arizona: 1920, Kress & Co. v. ~vans, 21 Ariz. 
442, 189 Pac. 625 (contract of employment, 
with oral agreement for percentage of profits) ; 
ArKamaa: 1898. Rector 11. Bernaschina, 64 
Ark. 650, 44 S. W. 22:.! (written a;;reement to 
board" three persons"; oral agreement speci
fying the three, excluded); 1906, Thomas 
v. Johnston, 78 Ark. 574, 95 S. W. 468 (whcther 
an agreement was a lease or a sale of land) ; 
1910, Bradley Gin Co. v. Means M. Co., 9,s, 
Ark. 130, 126 R. W. 81 (machinery sale; 
promise to furnish a man to erect it, excluded) ; 
California: 1897, Bradford S. Co. 11. Joost, 
117 Cal. 204, 48 Pac. 1083 (agreement ae to 
the use of collateral sccurity); 1897, Wolters 
v. King, 119 Ca!. 172, 51 Pac. 35 (written 
agreemcnt for commissions; oral agreement 
as to time of payment receivcd); 1919. Heffner 
v. G;-oBS, 179 Cal. 738, 178 Pac. 860 (exchange 
of lands) ; 
Colorado: 1896. United States M. A. Ass'n 
v. Kittenring, 22 Colo. 257, 44 Pac. 595 (oral 
agrecment different from terms of policy; 
excludcd) ; 
Connecticut: 1904, Hartford v. Maslen, 
Cllnn. , 57 Atl. 740 (whether land was tend
ered to the State in lieu of other land; the 
understanding of citizens at a mas'l-meeting, 
excluded); 1906, Brosty v. Thompson, 79 Conn. 
133, 64 Atl. 1 (sale of a faUll and of personalty 
used thereon); 1904, Davis v. Fidelity :Fire 
Ins. Co., 208 Ill. 375, 70 N. E. 359 (appoint
ment of an agent); 1919, Smith & Co. 11. 
Hurlbutt Co., 93 Conn. 391, 106 At!. 319 
(plastering contract); 1922, Asbestos Prod
ucts Co. v. Matson, Conn. ,116 Atl. 
680 (sale of merchandise) ; 
Florida: 1897, Cham cerlain 11. Lesley, 39 Fla. 
452, 22 So. 736 (papers not purporting to con
tain the whole agreement; other evidence 
admitted); 1920, Milto.l 11. Burton, 79 Fla. 
266, 34 So. 147 (surety-bond for an insurance 
agent; oral agreement as to the extent oC agent's 
a.)tbority to take notes for first premiums, 
admitted; rcareCul opinion by Reaves, J.) ; 
Idaho: 1897, First Nat'l Bank r. Bews, 5 Ida. 
678, 51 Pac. 777 (mortgage of building, etc.; 
oral Agreement of mortgagees to insure for 
S25,OOO, excluded) ; 
illinois: 1904, Schneider 11. Sulzer, 212 Ill. 
87. 72 N, E. 19 (oral a"lcement to dedicate 

for a street the land adiacent to land con
tracted for sale, excluded); 1904, Osgoud v. 
Skinner, 211 Ill. 229, 71 N. E. 869 (contract 
to repurcha~~ stock) ; 
Indiana: 1855, lI<oble v. Epperfy, (\ Ind. 468, 
471 (replevin; written agreerr'2nt between 
the parties affecting an alleged pertncrship; 
their troll intent in making the agreement 
allowed to be shown, on the facts); 1859, 
Dr"per v. Vanhorn, 12 Ind. a52 (treated as 
similar); 1859, Williams v. Dewitt, 12 Ind. 
309, 312 (writing containing terms of arbitra
tiOll, held exclusive); 1896, Smith v. McClaiu, 
146 Ind. 77,45 N. E. 41 (thc fact rejected that 
a quitclaim deed transferring thc interest of 
heirs to an estate 7..aS intended merely as a 
partition, and therdorl merely severed unity 
of po~sesGion without conferring additional 
title); 1898, Lowry v. Downey, 150 Ind. 364, 
50 N. E. 79 (exchange of land by deeds; oml 
a~reci1lent by one party to pay ofT an incum
orance on the land conveyed, admitted) ; 
Iowa: 1894, Lerch 1'. Times Co., 91 In. 750, 
60 N. W. 611 (written lense; oral agreement to 
put in a steam-hcating apparatus, excluded) ; 
1897, Beeson v. Green, 103 Ia. 406, 72 N. W. 
555 (deed containing assumption of mortgnges; 
grantee not allc.wed to deny the agreement); 
1904, Ingmm~. Dailey, 123 la. Hi8, 98 N. W. 
62" (lnbor and rent); 1904, Sutton v. Weber, 
127 la. 361, 101 N. W. 775 (sale of goods by 
an agent, with condition of retum); 1921, 
Rath v. Schoon, 192 la. 180, 182 N. W. 11:>0 
(farm-lease; oral promise as to tiling) ; 
Kamas: 1899, Milich v. Packing Co., 60 Kan. 
229, 56 Pac. 1 (contract between next of kin 
and one charged with deceased's death, the 
fOl'mer relcasing and ngreeing to procure a 
release lrom another, the latter agreeing to 
pay; r\lrol agreemcnt by the latter to employ 
the former, excluded); 1915, Clark v. Town
send, 96 Kan. 650, 153 Pac. 555 (ccmmission 
in Innd purchase) ; 
Kentucky: 1898, Sutton v. Lumber Co., 
Ky. ,44 S. W. 86 (written agreement for 
hauling lumber; agreement to furnish right 
of way, excludedi; 1898, VaI1.'3ant v. Runyon, 

Ky. ,44 S. W. 949 (lumber-contract; 
agreement as to mode of advances, cxcluded) ; 
Louisiana: 1905, Davies v. Bierce, 114 Ln. 
663, 38 So. 488 (contract for stock and notes) ; 
Maine: 1898, Gould v. Excelsior Co., 91 Me. 
214,39 At!. 555 (written agreement for cutting, 
peeling, and driving poplar timber; oral 
agreement as to who should scale it, received) ; 
1911, Tainter 11. Wentworth, 107 Me. 439, 78 
At!. 572 (warranty of a piano's quality) ; 
Marl/land: 1900, Hawley Down-Draft Fur
nllce Co. v. Hooper, 90 Md. 390, 45 At!. 456 
(defendant bought of plaintiff a furnace with 
the written guaranty that it .. will save 12 per 
cent in cost of fuel o\'er present method of 
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Evcn in the foregoing classes of transactions, it is rare that the circum
stances of a particular case cannot justify a special result contrary to the 

making steam"; oral agreement that tho 
.. sa\'ing of I:! per cent" was to be detel'mined 
hy a comparative test .. measured by tho 
number of tons of ('oul consumed before the 
Hawley furnace was put in with the coal con
sumed after it wus put in"; held admiS1iible) ; 
I!lIG. Boswell v. Hostetter. 129 l\Id. 53.98 At!. 
222 (commission sales-agenc~') ; 
.\[ assflchllS,'I/S: 1843. Brockett r. Bartholomew. 
6 :'oletc. 396 (the understanding of all the 
parties to a lease. that the amounts payable 
included the price for the stock of goods agreed 
by the writing to be purchased. excluded); 
1876. Carr r. Dooley. 119 Mass. 294 (deed of 
land; oral agreement by the vendor to pay for 
an adjacent sewer in the course of construction. 
admitted); 11:;87. Graffam t·. Pierce. 143 Mass. 
386.9 X. E. 819 (deed of two houses and leuse 
of a hall. by defendant to plaintiff; an orlll 
agreement by defendant to put hard-Iline 
fluoring into the hall. admitted); 1888. Aycr 
v. l\Ifg. Co .• 147 Mass, 46. IG X. E. 754 (sale 
of soap; vendor's agreement to ad\'ertise it. 
admitted); 1892. Durkin I). Cobleigh. 156 
Mass, 108.30 X. E. 47·1 (deed of land described 
as bounded on a street; the vendor's ornl 
agreement to build the street. and to put in 
water c:mnections. admitted as "an independ
ent collateral agreement which need not be 
included in the deed "); 1896. Hackemann 
v. Impr. Co .• 167 :'olass. 1. 44 X. E. 990 (agree
ment by a vendor of land not to sell adjoining 
lots at a less price. admitted); HI:!I. Spe\'ack 
v. Budish. Mass. • 130 X. E. 191 (broker's 
commission-contract) ; 
Michi(Jan: 1894, Adams I). Watkins. 103l\1ich. 
431. 61 N. W. 774 (sale of land; agreement 
to return one third of the proceeds of thc crop. 
excluded); 1895. Hutchison Mfg. Co. v. 
Pinch. 107 Mich. 12.64 X. W. 729. 66 N. W. 
340 (agreement to pay for machinery when the 
mill .. gives good results"; parol condition as 
to the power of the machinery. excluded); 
1896. Hamson t·. Howe. 109 Mich. 476. 67 
N. W. 527 (a lease allowed sub-leasing for 
.. business purposes"; an agreement not to 
sub-lease for a saloon. excluded); 1897. Patek 
t'. Waples. 114 !\lich.669, 72 X.W. 995 (written 
stipulation for discontinuance without costs; 
oral agreement to pay eoun~el fees, admitted); 
Minnesota: 1896. Hand v. Ryan Drug Co .• 
63 !\Iinn. 539. 65 N. W. 1081 (a contract to 
give a credit on specified telllls; agreemeni 
to give similar credits on other terms held 
admissible) ; 
Mis8issippi: 1898. Maxwell v. Chamberlin. 
- Miss. • 23 So. 266 (written agreement 
conveying property subject to a lien; oral 
agreement by the grantee to assume the debt 
secured. excluded); 1904. Hightower v. Henry. 
85 !\iiss. 476. 37 So. 745 (contract of rent; 
oral contract to build a. fence, excluded) ; 

MOlltana: 1()20. Koch r. Rhodes. 57 Mont . 
447. 188 Pac. (I~3 (sale of real estate) ; 
II' cbraska: Ibfl8. Syl\'cster r. Paper Co.. 55 
Nebr. 621. i5 X. W. 1092 (u!'.recm~nt concern-

• 

ing p"r~onal "cr.'ices in a printing estabiish-
ment); UllO. Cooper v. I{ennedy. 86 Nebr. 
119. 124 X. w. ll:n (in a deed of realty. the 
rcser.-ation of growing crops may be made by 
oral agreement); l!l:.! 1. Spiegal &: Son t·. 
Alpirn. Nebr. • 185 N. W. 415 (sale of 
scrap-iron); 1921. SchUMer v. North American 
Hotel Co.. Nebr. -. 186 N. W. 87 (stoe!' 
subscription; oral promise to return tl·, 
money on request within two years. excluded) ; 
New Jersey: 1896. :'oleTaguc tl. Finnegan. 54 
N. J. Eq. 454. 35 At!. 54:! (agreement as to 
inheritance and support); 1904. Hallenbeck 
T. Chapman. 71 N. J. L. 477. 58 Atl. l00ti 
(repairs); 1905. Grueber Eng. Co. v. Waldron. 
71 N. J. L. 597. 60 At!. 386 (building contract); 
Il107. Loxley r. Studebackcr. 75 X. J. L. 599. 
68 Atl. (18 (brokcr's contract) ; 
New York: 1897. Emmett v. Penoyer. 151 
N. Y. 564. 45 N. E. IOU (a contract of sale 
of stock and fixtures contuit;ed nothing about 
the price. except the figures" 52500"; extrin
sic agreement as to the priec. admitted); 1900. 
Lossing ~. Cushman. 195 N. Y. 386. bS ~. E. 
649 (building plans provided for a •. cellar" ; 
a. prior agreement that the cellar need be only 
8 x 12. excluded); 1909. Lese v. Lamprecht. 
196 N. Y. 32.1>9 N. E. 365 (contract to convey; 
oral agreement making an exception to the 
covenant against incumbrances. etc .• excluded 
on the facts); 1912. Stud well ~. Bush Co., 
206 N. Y. 416. 100 N. E. 129 (ser.'ices in a 
warehousing business) ; 
North Carolina: 1905. Orion K. MiIls~. U. S. 
F. &: G. Co .• 137 ~. C. 565. 50 S. E. 3().i (surety 
bond); 1917. Vaughan-Robertson Drug Co. 
I). Grimes-~filI8 Drug Co .• 173 N. C. 502. 92 
S. E. 376 (stock-subscription cont~act); 1919. 
Patton v. Sinclaire Lumber Co .• i.79 N. C. 103, 
101 S. E. 613 (contr:lct for eu·;ting and Jog
ging timber); 1920. C~!,!,,,tho:rs v. Stewart 
& Co., 179 N. C. 693. 102 S. E. 615 (con
tract of employment; agreement with U. S. 
government at a lower rate. held a separate 
transaction) ; 
North Dakota: 1906. Alsterberg v. Bennett, 
14 X. D. 596. 106 N. W. 49 (oral co\'enant 
with quitclaim deed); 1915. Harney I). Wirz. 
30 N. D. 292. 152 X. W. 803 (chattel mort
gage of crops; conversations as to the mort
gage including the realty also. excluded); 
1918. Gilbert Mfg. Co. I). Bryan. 39 N. D. 13, 
166 N. W. 805 (artesian wen contract) ; 
Ohw: 1895. Tuttle I). Burgett. 53 Oh. St. 498. 
42 N. E. 427 (in a contract in covenant form 
to furnish support. an agreement that the prom
ise would live at a certain place was excluded); 
Oklalwma: 1913, Mandler v. Starks, 35 Oklo 
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ordinary one. Such is the complexity of circumstance and the variety of 
documentary phraseology, and so minute the indicia of intent, that one 
ruling can seldom be of controlling authorit~· or even of utility for a subse
quent one. The opinions of judges are cumbered with citations of cases 
which serve no purpose there except to pro\'c what is not disputed, the 
general principle. Other than in relation to some of the foregoing topics 
which have broad and uniform bearings, individual rulings can have little 
value as precedents unless the entire detail of the documents and circum
stances is set forth; and an abbreviation of them is therefore more likely to 
mislead than to profit. The application of the rule should in almost all 
instances be left (ante, § 16) to the trial judge's determination. 

809, 131 Pac. 912 (covenant against incum
brances); 1920. Stone v. Spencer, 79 Ok!. 
85, l!Il Pac. 197 (dissolution of partnership); 
Pennsylmnia: thc peculiar rule of this Stato 
(ante, § 2431) is illustrated in the following 
cases: 1895, Dixon-Woods Co. v. Glass Co., 
169 Pa. 167, 32 At!. 432 (written contract to 
give the plaintiff poes"ssion of dcfendant's 
premiscs for the purpose of building; parol 
agreement at the time to pro"ide certain room 
for storage, excluded); 1897, Dickson v. Mfg. 
Co., ~79 Pa. 343, 36 At!. 246 (agreement as to 
time. the original contract of employment 
being ailent. excluded); 1897, Beaver v. Slear. 
182 Pa. 213. 37 At!. 991 (a note for onc day not 
mentioning interest. but legally subject to 
interest after maturity; an agreement as to 
the payment of interest during life. admitted) ; 
1898. Myerstown Bank r. Roessler. 186 Pa. 
431, 40 At!. 963 (agreement not to assign a 
mortgage in a certain way, admitted) ; 
Philippine lsi. Hl03. Pastor ~. Gaspar. 2 
P. I. 592 (loan to a partnership); HlOS, De 
Guzman v. Bahuag. 11 P. I. 503 (loan con
tract); 1912, Lozano v. Tan Suico. 23 P. I. 
16 (contract to pay money); 1915. Yu Tek 
&; Co. ~. Gonzalez, 29 P. I. 384 (contract for 
sugar); Hl15. Government v. Philippine Sugnr 
Est. D. Co .• 30 P. 1. 27 (snle of real estate) ; 
Porto Rico: 1911, Betancourt v. Rodriguez. 
17 P. R. 5. 13 (sale of property; explanatory 
document. admitted on the facts. applying 
Evid. Act § 101, par. 2) ; 
South Cnrolinn: 1921. Blackwell v. Faucett. 
- S. C. --. 108 S. J~. 295 (mortgage of land 
and sale of shingles) ; 
South Dakota: 1896. Roberts v. Machine Co .• 
8 S. D. 579. 67 N. W. 607 (commission-agent's 
contract); 1905. Bowen v. Mutual Life Ins. 
Co .• 20 S. D. 103. 104 N. W. 1040 (insurance 
premium receipt) ; 
Tenncssee: 1896. Hines v. Wilcos. 96 Tenn. 
148. 33 S. W. 914 (memorandum of lease denl
ing only with the obligations of the tenant; 
oral promise of the landlord to put in repair, 
admitted); lS96, Lewis ~. Tumley. 97 Tenn. 
197,36 S. W. 872 (deed of sale; provision for 
the transfer of insurance poli~ies. admitted) ; 
Texas: 1895, Jones I). Risley, 91 Tes. I, 32 

s. W. 1027 (huilding contract; !lgi'cemcnt 
as to powers of engineer. rdected) ; 
Utah: 1897, Moyle v. Con greg. Soc., 16 Utah 
69. 50 PilC. 806 (agreement as to the effect of 
an assignment of a contract, excluded); HIl3, 
Vance v. Heath, 42 Utah 14S. 129 Pac. 365 
(construction and lease contract) ; 
Vermot.!: 1~97, Pictorial League v. Nelson, 
69 Vt. 162.37 At!. 247 (contract to send cuts, 
et,·.); 1920. Kimball v. New York Life Ins. 
Co.. 94 Vt. 100, lOS Atl. 921 (defendant's 
indorsement on a poli~y, extending timc. 
allowed to be explained by defendant as a 
mere admission, not a part of the contract) ; 
l'ir{jinia: 18!l5, Witz v. Fite, 91 Ya. 446, 22 
S. E. IiI (whether the giving of a higher secur
ity merges other securities); 1920, Scott v. 
Albemarle Horse Show Aos'n, 128 Va. 517, 
101 S. E. 842 (covenant against incumbrances; 
oral understandin;; as to excepting a certain 
incumbrance, !lxcluded) ; 
West Viryinia: 1895, Long v. Perine, 41 W. Va. 
314, 23 S. E. 611 (sule of fruit-land; oral 
agreement to allow the buyer to take fruit 
from adjoining land of the seUl'r till the trees 
bought should bcar fruit, excluded); 1895, 
Wilfong v. Johnson. 41 W. Va. 283, Z3 S. E. 
730 (ap;recmcnt to furnish support, as a con
sideration for a con .... eyance) ; 
Washinoton: 1906, Huhenthal v. Spokane &; 
1. R. Co .• 43 Wnsh. 677. 86 Pac. 955 (reser .... ntion 
of a right of way); 1910, Tobin v. McArthur, 56 
Wash. 5:!3, 106 Pac. 180 (l'xcavation contract); 
In.~con8in: 1897, Oliver v. Hail, 95 Wis. 364, 
70 :\. W. 346 (time of payment excluded); 
1897. Morgan v. S. M. L. V. Co .• 97 Wis. 275, 
72 :\ .W. 872 (conveyance subject to mortgage; 
grantee's agreement to pay mortgage. allowed 
to be shown); 1904. Fosha v. Prosser, 120 Wis. 
336, 97 )1. W. 924 (sale of a business); 1922. 
Equitable Surety Co. Il. Hartmann, Wis. -, 
187 N.W. 686 (indemnity bond). 

For proving a d,cument's date erroneous, see 
ante. § 2HO. 

For proving the parties' .. understandino" 
as to the terms of a contract. sec ante. § 1!l'j' 1 
(Opinion rule) and post, § 2465 (Interpretation). 

For the use flf an account stated. as embod\'-• 
ing an agreement, sec ante. § 1071. 
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§ 2443. Rule applied to Negotiable Instruments; General Principle. The 
general principle of Integration (ante, § 2425)' in other words, the rule 
against "var~'ing the terms" of a document takes on an aitogether peculiar 
aspect when applied to agreements collateral to a negotiable instrument. 

The first characteristic feature of such a document, as being the embodi
ment of an obligation capable of transfer without hindrance, is, not merely 
that all the essential ter1l1.~ of the obligation 0 persons, amount, and time,-
71l11.~t be therein contained in writing (post, § 2451), but that certain others 
than these essential term.s must not be. The advantages of unhindered 
transfer, due to the certainty and precision of its terms and the independence 
of a transferee's rights, can be attained only by limiting the scope of the obli
gation to a few elemental attributes. Its contents therefore are both prede
termined and limited, if it is to pOS3ess the character of negotiability at all: . 

17S9, EYRE, L. C. B., in Jfinet v. Gibson, 2 H. B1. 569: "Everything which is necessary 
to be known, in order that it may he seen whether a writing is a bill of exchange, and as 
such by the custom of merchants partakes of tohe nature of a sJ>C<'ialty and creates a debt 
or duty by its own propel' force (whether by the same custom it be assignable, and how 
it shall be assigned, and whether it has in fact been assigned agreeable to the custom) 
appcars at once by the bare inspection of the \\Titing; with thc circumstance, in the case 
of a hill payable to bearer, of that bill being in the possession of him who claims tit1€: to 
it. The wit of man cannot dcvise anything hettcr calculated for circulation. The valuc 
of the \\Titing, the assignable quality of it, and the particular mode of assigning. are 
created and detcrmined in the original frame and constitution of the instrumcnt itself; 
and the party to whom such a bill of exchange is tendered has only to read it, need look 
no further, and has nothing to do with any private history that may belong to it. The 
policy which introduced this simple instrument demands that thc simplicity of it should 
be protected, and that it should never be entangled in the infinitely complicat"'fl trans
actions of particular individuals into whose hands it may happen to come." 

18·16, GIBSON', C. J., in Oraton v. Tyler,3 Pa. St. 346: "A negotiablc bill or note is a 
courier ,,;thout luggage. It is a requisite that it be framed in the }ewest possible words. 
and those importing the most certain and contract; and, though this requisite 
be a minor one, it is entitled to weight in detel'mining a question of intention. Tc. be 
~;thin the statute, it must be free from contingencies or conditions that would embarrass 
it in its course; for a memorandum to control it, though indorsed on it, would be incor
porated with it, and destroy it." 

That it must contain some things is therefore not so important for the present 
purpose as that it must not contain other things. 

The other important consideration, tending to affect the present principle, 
is that the largest part of the terms of the obligation of a negotiable instru
ment is impliedly annexed to it by the law, without. expression in the document. 
The rules of presentment and demand, of acceptance and dishonor, of transfer 
of title and obligations by indorsement, of primary and secondary liability -
all of the terms, except the individually variant ones of person, amount, 
time, and perhaps place, are prescribed and annexed by the law. Moreover, 
they form a systematic whole, and are implied as a whole if at all. 

What is the situation, then, of parties who wish to employ a negotiable 
instrument for the sake of some one or more specific attributes, but wish also 
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1.,') modify for their own case .wme of the other generic consequences ordinarily 
implied as a part of the whole? They cannot specify the~e modifications in 
the ~nstrument without destroying all its negotiable qualities, including 
those which they desire to secure.l On the other hand, by making 110 

specific modification, they will be fixed with consequences which they do not 
desire, For example, A is desirous of obtaining the use of B's credit in bu~'
ing from c.. but B owes nothing to A; if B draws a bill of exchange on A, 
payable to C, and A accepts it, this will secure the purpose of adding D's 
credit and liability to the obligation and C will consent to receive it; then 
if A fails to pa/ at maturity, and B is obligcd to pa~', the normal consequence, 
by implication of law, is that B recovers the amount from A. Here no modi
fication of the law's annexed incidents is necessary for carrying out all parts 
of their desired transaction. But suppose that C will not consent to reeeive 
A as the primary obligor, but jnsists on having B in that relation; then this 
purpose cnn be accomplished by drafting the bill in A's name as drawer and 
B's name as drawee and acceptor, or by drafting a note in B's name as maker, 
with A's name as payee and indorser. But in these two cases, jf B, the 
primary obligor, is compelled by C to pay, there remains to him, as acceptor 
or maker, no claim for reimbursement by A, or, if A is compelled to pay C, 
then A as indorser or drawer has a claim for reimbursement against B, - at 
least so far as the law's annexed incidents prescribe. Here, then, an agree
ment by A to reimburse or not to sue 13 must be made, and this agreement 
can find no place in the doeUlllent, though it modifies the fixed implications 
of the instrument. Will the parol evidence rule refuse to recognize that 
agreement as enforceable? It is a platitude of the law that it will not; an 
accommodation bill or note is never allowed to be used against the accom
modating party by the accommodated one. 

The law, then, it is plain, has recognized the dilemma. It perceives that _ 
Parties must constantly wish to employ a negotiable instrument for the sake 
of one or more of its special attributes while discarding others; it concedes 
that commercial transactions are variant in their exigencies, while the normal 
incidents of a negotiable instrument are. fixed; and it does not force parties 
into the alternative of employing either all or none of them. It therefore 
concedes that by special agreement the parties may discard or alter a specific 
implied incident, so far as its operation would affect themselves. 

But the applicability of the present rule in a given case is always a ques
tion of the parties' intention (ante, § 2430). Now, while the extent of this 
agreement to discard or modify would thus ordinarily be a mere question of 
fact as to intention,- still the parties' choice of a . negotiable instrument neces
sarily signifies the adoption of some essential implied feature of such an in-

§ 2443. I The importance of this consider- bill of snIe of a ship. under the Merchant Ship
ation is seen ill an analogous situation unuer ping Act 1854. held not to displace a prior 
a statute requiring a certain document to agreement to assume the vendor'8 linbilitie!; 
cover named tel"ms and no others: 1860. .. the parties could not have put this term of 
Chapman D, Callis. :l F. & F. Ull (written their agreement in the bills of oale"). 
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strument, . else they would have used some other form of document; hence, 
they Call1/ot be allou'ed to amil thel7l.yelu8 of an agreement whi.ch u:o~ld render 
that choice pi'aclically meaningless. ::\foreo\'er, the written tenor of the obliga
tion as to person, time, and amount . \'aries with each document as the 
parties choose; hence the writing is clearly the final embodiment of the 
obligation in these respects. For testing the application of the rule, there
fore, the following two canons may be laid down: 

(0) As regards the t'Uriable, or expressed, terms of the obligation in the 
document, no extrinsic agreement can be a\'ailed of to a\'oid their enforce
ment; but, (b) As regards the fixed, or implied, terms of the obligation, all 
extrill.yic agreemellt can be availed of, if the transaction in hand is such, as Ii 
whole, that for one purpose of it the form of a negotiable instrument, or some 
particular featur.e of it, would be essential 01' peculiarly com'enient, while for 
another and separate part of the transaction a different contract would be 
feasible and consistent. 

These two canons may now be applied to the kinds of agreements most 
commonly arising, the purpose here being not to consider the state of the 
law in detail, but merely to illustrate the application of the general principle 
to this class of documents. It is of course to be under..;tood that agree
ments of these sorts are not valid against It holder in dlle course; 2 the ensuing 
discriminations affect only the parties to the agreement. 

§ 24+!. Sa.me: (a) Agreements aftecting the Teulls of the Do~u-
ment. (1) An extrinsic agreement as to the mode of payment,! or the amount 
of paymellt,2 must be, b:.' the foregoing test, ineffecti\'e, since the parties ha\'e 
exprE'ssly dealt with those matters in the instrument; and although an agree
ment to concede a credit or counier claim, as offsetting the obligation of the 
instrument, would be a separate transaction and therefore valid, yet the dis
tinction between the two may sometimes be llard to draw.3 

(2) An extrinsic agreement as to the time oj payment is for the same reason 
ineffectual,4 although an agreement of renewal, which may practically be 

2 Unifonn :"egotiable Instruments' Act. Life Ins. Co., . Tex. Civ. App .•• 220 S. W. 
§§ 16, 57. 582 (agreement to return part of the 5um due 

§ 2444. 1 1915. Hancock 1:. Empire Cotton on a note, construed). 
Oil Co .• 17 Ga. App. 170. 86 S. E. 434; 1896. I 1897, Phelps v. Abbott, 114 Mich. 88. 72 
Stein v. Fogarty. 4 Ida. 702, 43 Pac. 681 N. W. 3 (agreclIlCnt to credit on a note a 8um 
(agreement that II. promissory note should be to be found due the maker. excluded); 1902, . 
payable in Jabor. excluded); 1895. Mumford Roc v. Bank. 167 Mo. 406. 67 S. W. 303 (agree-
v. Tulmall. 157 Ill. 258. 41 N. E. 617 (cxclud- ment that any deposit made in the payee bank 
ing a parol ligreement that a note was payable by the maker should !>c credited against the 
only out of certain dividends). note. held admissible); 1896, Bennett ~. Till· 

Contra: 1906. Evans v. Freeman. 142 :". C. man. 18 Mont. 28, 44 Pac. 80 (agreement that 
61. 54 S. E. 847 (nt>t.e for S50. given for a notes should be paid by an accoullt-couoter-
machine; agreement that it should be paid claim. admitted). 
out of proceeds of sales. admitted). 4 Enq. 1819. Woodbridge v. Spooner, 3 

2 1895. Loudermilk v. Loudcrmilk, 93 Ga. B. & Ald. 233 (agreement between maker and 
443, 21 S. E. 77 (agreement wt to collect more payee that a note payable on demand should 
than II. limited Bum on a note, excluded); 1920. not be l,(lyuble till the death of the maker, 
Tross to. Bills' Ex .• 189 Ky. lIS, 224 S. W. 660 excluded) ; U. S. 1857, Drown v. Wiley. 
(indorser's agreeme/lt to be, liable for a less 20 How. 442, 447 (bill of exchllllge payable 
sum, excluded); 1920, Davidson v. Guarantee !\IllY 1, 1855; agreement between the parties 
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equivalent, is in theory an agreement for all independent transaction and 
should be recognize(1,5 An agreement subjecting the obligation of the in
strument to any condition or contingency, whether in time or otherwise, is 
ineffective, because the terms of a negotiable instrument are expressl~' un
conditional; 8 if it be said that the law would not permit the condition to be 

that it should not be presented for acceptance 
until a certain other draft had been pro\'idcd 
for. excluded); Hm5, Getto r. Binkert, 55 Kan. 
617, 40 Pac. 925 (agreement ruing a different 
time of payment, excluded); 1894, Van Etten 
e. Howell. 40 Xebr. 850. 59 N. W. 389 (that 
a note d'le in a certain time should not be col
lected till a certain suit was decided, excluded) ; 
Un7, Cherokee CO. V. l\leroney, 173 ~. C. 
653, 92 S. E. U 16. 

Contrrz: 1808, Dow r. Tuttie, 4 Mass. 414 
(note payable ont year from Feb. 16. 1804; 
an agreement that .. vayment should not he 
dema.ndcd until the expiration of five years," 
held to be .. a collateral IJrornise" and action
able, and said to he .. in chancery a sufficient 
ground for injunction "). 

~ Contra: 1811, Hoare V. Graham, 3 Camp. 
[.7 (agreement by indorsces with indorsers that 
the note should be renewed when due, ex
chIded. as an .. incongmous parol condition ") : 
pms. X ew London Credo Syndicate to. X eale. 
!.! Q. B. 48; (agreement to renew a bill of ex
change if not paid at maturity, excluded). 
Cases pro and con arc cit cd in ."'-mes' Cases on 
Bills and ~otes. II, 124, note. 

6 E:-WL..I.SD: 191;, Free 1>. Hawkins, Holt 
N. P. 550, 8 Taunt. 92 (agreemf'nt, bf'twecn 
plaintiff as indorsee and defendant as indorser 
of a note indorsed as security for the maker, 
not to enforce payment till after the sale of the 
maker's effects, held not receivable); 1830, 
Moseley,. Hanford, 10 B. de C. 729 (note pay
able on demand; stipulation that the note 
ehould not be payable till the payee delivered 
possession of premilles and rendered account, 
excluded): 1835, Foster 11. Jolly, 1 C. M. & R. 
703 (action by th" payee against the maker, 
on a note payable 14 days after datc: agree
ment that it should not be enforced in case the 
plaintiff's principal obtained a verdict against 
the defendant's brother-in-law, excluded; 
L. C. B. Abinger: .. The maker of a note 
payable on a day cQrtain cannot be allowed 
to say. 'I only meant to pay you upon a con
tingency'''); 1836, Adams 1>. Wordley, 1 
1\1. & W. 374 (action by the drawer against 
the maker of bills payable in 6 and 12 months; 
agreement that unti' the plaintiff should ra
c~ver on a certain note he should not require 
payment of the bills, excluded; Parke, B.: 
.. You seek by a parol contemporaneous. agree
ment to alter the absolute engagement entered 
into by the bills "). 

CASADA: 1904, McNeil t. Cullen, 37 N. Sc. 
18 (demand note; agreement not to demand 
payment unIe88 on the death of children, etc., 

excluded); 1915. Standard Bank ~. Wett
laufer. 23 D. L. R. 507. Onto (elaborate exam
ination of the authorities by Clute. J.); 191.5, 
Wilton V. Manitoba Independent Oil. 25 
D. L. R. 243. ~!an. (instalment of an oil tank; 
agreement that the note should bc returned 
if the tank was not put in. excluded); 1917, 
Canadian Credit Men's T. Ass. ~. Anderson. 
37 D. L. R. 805. Man. (agreement to sign 
a note as trustee only. not admitted); Ul20, 
Dennis V. I v~ and Boyce. 55 D. L. R. 264, 
Sask. (note signed conditionally on starting 
in business). 

U:SITED STATES: Federal: 1902. Levy de 
Cohn M. Co. t'. Kauffman, 52 C. C. A. 126, 
114 Fed. 170 (oral agreement that an ac
ceptance of a draft be on condition tbat 
the payee should advance other money to other 
parties. excluded); Colorado: 1915. George 
1'. 'Villiam~. 27 Colo. App. 400. 149 Pac. 837 
(careful opinion b~l Hurlhurt. J.); Illinoi.!,· 
185:3. Harlow v. Boswell, 15 Ill. 56 (note 
payable 12 months after date" or as soon as 
I can sell S50 worth" of goods; an oral agree
ment that the note should not become due 
until S.~O of goods were sold was excluded); 
1S9r,. ~Iur('hie 1>. Peck. 160 Ill. 175.43 X. E. 
a.~6 (agreement that payment of a note be 
dependf'nt upon the sale of property by the 
maker. excluded); .M a8sachuse/t.s: 1906, Hill 
I). Hall, 191 ~Iass. 253, 77 X. E. 831 (peculiar 
facts); Minnesota: 1895, Xorthcrn Trust Co. 
I). Hiltgen, 62 Minn. 361, 64 N. W. 909 (ex
cluding an agreement that a note should not 
be valid if the maker periol med a certain 
cont.ract); 1915, Security Nat'l Bank V. 

Pulver, 131 Minn. 454. 155 X. W. 641 (agree
ment that no demand could be made until 
collateral was exhausted, excluded); Oregan: 
1894. Wilson r. Wilson, 26 Or. 251, 38 Pac. 
185 (agreement that a note should not be paid 
except on a specified condition, excluded); 
Utah: 1916, Martineau ~. Hanson, 4i Utah 
549, 155 Pac. 432 (note for commissions on 
a sale; applying Compo L. 1907, § 1568); 
Washington: 1895, Gurney v. Morrison, 12 
Wash. 456, 41 Pac. 192 (an agreement that 
notes gh'en for the benefit of a corporation 
to be formed should not be binding after itll 
formation. excluded); 1918, Rhodes 11. Owens, 
101 Wash. 324, 172 Pac. 241 (note accom
panying exchange of lands). 

Contra: 1920, Herron 11. Brinton, 188 Ia. 
50, 175 ~. W. 831 (agreement that the maker 
should only pay the interest during the payee's 
lifetime, and that the principal should not 
becomc due so long Be interest was paid, 
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inserted and that thus it must be extrinsic if at all, the answer is (according 
to the second canon above stated) that there would then have been no pecu
liar necessity for resorting to the form of a negotiable instrument. 

(3) An agreement not to enforce or sue upon the instrument at all must be 
equally ineffective; 7 the only doubt here arises from the necessity of dis
tinguishing between this rule and the rule (ante, § U06) which concedes 
that a document intended merely as a friendly memorandum is without legal 
effect, and the rule (§§ 2409, 2420) which concedes that a document nerer 
duly delit'ered is without effect against any holder, and that lack of delivery 
may therefore always be shown. On the other hand, an agreement by an 
accommodated parly, who appears on the face of the document as the obligee 
(e. g. the payee of a note), not to enforce it against the nominal obligor who 
accommodates him, is of course effective.8 The distinction between the two 
is apparent from what has been already said (ante, § 2443). In the former 

admitted; this seems unsound): 1908. Com- Bank o. Moore. 138 N. C. 529. 51 S. E. 79 
monwca!tn Trust Co. r. Coveney. 200 Mass. (note given for bank-stock, etc.; agreement 
379. 86 ~. E. S95 (agrcement to renew re- that thc maker should not be liable. excluded) : 
pcatedly until repaid by certain profits): 1921, Edwards v. City National Bank, Ok!. 
1905, O'Brien t'. Paterson B. & M. Co .. 69 • 201 Pac. 233 (here an agreement with the 
N. J. Eq. 117, 61 At!. 437 (note given on the bank as to liquidating a business was con. 
agreement that it should not be enforced so strued not to be within the prohibition): 1895, 
long as the maker bought boer of the payee; First Nat'l Bank o. Foote. 12 Utah 157,42 Pac. 
agreement givcn effect, on the theory that the 205 (that a note was signed on the assurance 
whole transaction WIlS virtunlly a mortgage) ; that it would not be enforced, excluded); 
1899, Quirt v. Sexton, 125 N. C. 447, 34 S. E. 1904, Schmidt v. Schmidt's Estate, 123 Wis. 
542 (that a note for 12 months was not to be 295, 101 N. W. 678 (father's action on the son's 
paid until a note of K. was paid, allowcd to promissory note; agrecment to consider it 
be shown); 191i. Fllrrington v. McNeill. 174 only as evidence of an advancement, excluded. 
N. C. 420. 93 S. E. 957 (agreement to pay under Stats. 1898. § 3959. requiring advance-
only if a title-lawsuit was won). ments to be in writing in some fOlm). 

The onJy doubt in these cases can arise Contra: 1858. Norman D. Norman. 11 Ind. 
from the occasional necessity of distinguishing 288 (agreement to hold merely as a receipt 
the principle of § 2409. ante. which permits a note given by the defendant's Bon to his 
8 condition precedent to the existence of the father's executrilt for money received by the 
obligation. i. e. an ucrow, to be valid. COllner as an advancement. admitted, as an 

Sometimes an agreement to hold the instru- agreement which would have "entitled in 
ment a9 6ecurity :which by the principle of equity to a cancellation of the instruments"). 
§ 2437. ante, would be valid) presents in This ruling. as well as a few similar ones cited 
appearance an agreement resembling the in Ames' Cases on Bills and Notes. II. 99. note. 
present sort: 1897. Clinch Co. I). Willing. 180 are probably due to a miaapplication of the 
Pa. 165. 36 At!. 737 (notes given Cor the pur- distinction abo\'e-mentioned in the text. 
chase of land; an agreement that the land • Eng. 1836. Thompson v. Clubley.1 M.& W. 
hl'ld as security should first be sold and the 212 (indorsee's accommodation: the agree
proceeds applied before proceeding against the ment that .. no claim or demand should nt 
maker. enforced). any time be made against the defendant" 

7 Can. 1912. \'ineberl: o. Jones. 8 D. L. R. was objected to as "contradicting the written 
513. Que. (agreement to pay onJy on con- contract of acceptance. which purported to 
dition. not enforced); U. S. 1920. N aitzger be an absolute engagement to pay the bill" : 
II. Buser. 106 Kan. 115. 186 Pac. 997 (agree- but it was held a "collateral agreement. and 
ment that a note given in payment for shares not part of the original contract "); U. S. 
of stock should be collectible only in case the UniiOlID Negotiable Instruments Act, § 29: 
stock was resold at a certain price. not given 1917. Rice v. Rice. 101 Kan. 20. 165 Pac. 799; 
effect): 1874. Davis v. Randall. 115 Mass. 1919. First Nat'l Bank I). Stroup, 104 Kan. 11 : 
547.551 (agreement between an indorsee and nn 177 Pac. 836; 1909. Conrad D. Clarke. lOG 
acceptor for accommodation that the indorsee Minn. 430. 119 N.W. 214; 1905. People's Nat'l 
would not enforce payment. excluded; "the Bank I). Schepfiin, 73 N. J. L. 29. 62 At!. 333: 
acceptance of the defendant W8!l an absolute 1905. Morgan I). Thompson. 72 N.J.L. 244. 62 
promise to pay"); 1905, Western Carolba At!.410; 1914. Maulini o. Serrano. 28 P.1. 646. 
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inst.ance, there being no purpose of further negotiation of the obligation, the 
form of a negotiable instrument was wholly unnecessary, if the transaction 
had been v.hat the defendant claims, for a receipt or some other memorandum 
would have served equally well. But in the latter instance, the essential 
purpose being to negotiate the obligor's credit with other parties, a negotia
ble instrument was indispensable, and the transaction between the original 
parties was necessarily extrinsic to that instrument. It may be added that 
the explanation, advanced by high authority, that the avoidance of circuity 
of action is the ground of this distinction,9 seems not to suffice; for it sen'es 
only to determine whether a valid agreement which would secure an injunc
tion in equity would suffic'! as an equitable defence in a common-law suit, 
and it lea\'es undetermined the question whether the agreement can be rec
ognized at all under the parol evidence rule, even in equity. 

(4) '-\.n agreement bctween one co-maker and the pallcc, to hold the former 
as 8urety onl~', seems at first sight to be a mel'e condition qualif~'ing the faee 
of the instrument, and therefore ineffective; but, as in the case of accommo
dation paper, it may be that the negotiation of the instrument requires several 
parties hadng primary liabilit~·; hence the suret~· would ha\'e to appear as 
co-maker and not as a drawer, and the suret~'ship agreement would have to 
be extrinsic. Such an agreement is generally gi\'en effeet.1O 

;(5) The question whether onc who signs as "ag('nt" II or "president" l~ or 
"guardian" 13 is personally Iiahle seems to be mainly a question of interpre
tation; for if no ;;uch word had been inserted, the agreement would be 
ineffectual, as totall~' destroying the "alirlityof the instrument; whilc if the 
signature had been of the principal, ward, or company, "by" the representa-

D Professor Ames. in his Cases on Bills and 0. note signed by her husband and uthers; the 
Notes. Summary. II. >.\04. fac.t that they were a"reed to be ['ureties only. 

10 E1l{J. l!i09. Lecds v. Lancashire. 2 Camp. and that she knew it. w:!s excluded. on the 
205 (as bctween the origin:!1 parties. two sign- ground of the pledgor being a married woman; 
ers of a promissory note were allow cd to show' three judges dissenting). 
that they signed merely liS guarantors of the So. too. thc question whether an agrre
maker); U.8. 1849. Bank v. :\lumford. 6 Ga. ment betwecn maker and indorur. that the 
44. 52. 61. 66 (Xisbct. J .• diss.); 1905. Tram- former shall be 8urely only, is enforceable, 
mell v. Swift Fcr. Wks .• 121 Ga. 778. 49 S. E. scems to rest on the same consid('rations; 
739; 1863. Ward v. Stout. 32 Ill. 399. 409; compare the iollowing: EnG. 191:3. Fentum 
1870. Rose t'. Williams. 5 Kan. 483. 489 (" It t·. Pocock. 5 Taunt. 192; 1857. Poolcy v, 
is simply pleading and proving a fact outside Harradine. 7 E. & B. 431; U. 8. H105. Jen
and beyond the tenus of the contract "); ni!tgs r. :'>Ioore. 189 :\Iass. 197,75 X. E. 214. 
1838. Harris v. Brooks. 21 Pick. :\Iass. Hl5 Distinguish the following question: 1906. 
(" It is not to affect the terms of the contract. City Deposit Bank 1'. Green. 130 10.. 384. 
but to prove a collateral fatt and rebut a pre- 106 X. W. 942 (joint and several note; agree-
8umption"; 1906. Kaufman v. Barbour. 98 ment for se\'eralliability only. excluded). 
Minn. 158. 107 N. W. 1128; 1845. Garrlltt 11 1850. Hicks v. Hinde. 9 Barb. X. Y. 528; 
11. Ferguson. 9 Mo. 125; 1912, First National 1893. Frankland v. Johnson. 147 Ill. 520. 523, 
B'k ». Burney, 90 Nebr. 432. 133 X. W. 647, 35 X. E. 480; Uniform Negotiable Instru-
91 Nebr. 269, 136 N. W. 37; 1904. Machan ments Act, § 20; and cases cited in Ames' 
~. De La Trinidad. 3 P. I. 68·1; and cases Cascs on Bills and Notes. II. 224, note. Com
eited in Brandt, Suretyshil>. 1f;91, 2d cd.. pare § 2-1:iS. an/c. 
U 29, 30. ~ 18·17. Kl'an 1'. Davis. 21 N. J. L. 683. 6SS; 

Contra: 1895, McCollum to. Boughton. 132 Cuok. Corporations. 4th ed .• 1891. § 722. 
Mo. 601. 30 S. W. 1028.33 S. W. 476. 3·1 S. W. 13 1001. Andrus t'. Blazzard, 23 Utah 233, 
480 (a married woman pledged land to pay 63 Pac. SSS. 
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th'e, the representative would not have heen liable; the question thus 
becomes one of the construction of the document. 

It may be added that by the principle of novation (ante, § 2441), any of 
these agreements which when contemporaneous with the instrument's execu
tion are ineffective, may of course be effective when made subsequently: as a 
separate transaction; and further, that by the nature of negotill.ble instru
ments, these extrinsic agreements, so far as recognized at all, are dfective, 
naturally, against only the parties assenting to them, and not against holders 
for value without nolice before ruaturity.g 

§ 2-1-1:5. Same: (b) Agreements affecting the Implied Terms of the Instru
ment. The application of the rule to cases falling under the second class 
above-mentioned (§ 2443) may now be considered. 

(1) An cxtrinsic agreement not 10 transfer an instrument p'lyable "to 
order" cannot be efl'cctive; 1 for the term "to order" imports negotiability, 
and there is no purpose which the term could serve if that element were 
discarded. 

(2) An extrinsic agreement, between drawer and pa~·ee, not to enforce the 
drmerr's secondary liability on the bill, is plainly a discarding of the implied 
terms of a drawer's contract. Xcvertheless, since there are several varieties 
of transactions for which such a form of draft would be peculiarly appro
priate without involdng the nominal drawer's liability . such as payment 
b~' a scller's agcnt to his ;>rin('ipal, or paymcnt by a buyer's agent to the seller, 
or assignmcnt of a daim without guaranty of the amount collectible , the 
agreement ought to bc gh'en cffect.2 

(3) For thc same rcason, an extrinsic agrcement between indorser and 
indorsee, cutting down the indorscr's implied liability, eithcr by denying 
recourse altogether, or by placing both as co-suretics for a prior party, or by 
limiting liability to a u'arranly of genuinencss of prior signatures, is effective; 3 

14 Cniform Negotiable Instruments Act. and indorser to be co-sureties oniy}. Contra: 
§§ Hi. 57. IS95. Bry:m ~. Duff. 12 W!lSh. 2:~3, 41:i Pac. 936 

§ 2445. 1 C "ifonu X cgotiuble Instruments (the defendant being indebted to the plaintiff, 
Act. § 55; HI0:3. Black t·. Bank, 96 :\ld. 3!)9. and H. bcing indebted to the defendant. the 
54 A tl. 88 (agreement ,,;th a payee not to latter drew a bill on H. to the plaintiff's order; 
negotiate notes. excluded); 1913, Berenson t·. an agreement between the plaintiff and the 
Conant, 214 MUllS. 127, 101 N. E. 60 (but here defendant that the former would not hold the 
held valid for a one taking with notice; Neg. latter liable for the drawee's default, excluded; 
Instr. Act. § 1:38 applied): 1895, Waddle v. Dunbar. J., diss., on the ground that this was 
Owen. 43 X ebr. 489. 61 N. W. 731 (agreement virtually an agreement to take the bill in 
between drawer and payee of a bill to the absolute payment of the plaintiff's claim). 
payce's order that the payee should merely Other eases pro and con arc cited in Aml!s' 
collcct and not negotiate it, excluded; .. huving Cuses on Bills & Notes, II, 218, 224. note. 
deliberately inserted words importing negotia- I 1828, Pike v. Street. : 1:. & M. 226 (oral 
bility, the drawer cannot be heard to urge Ii. agreement thut the indorsee should not sue the 
contemporaneous oral agreement contrary to defendant as indorser. received); and cases pro 
the plain telms of the bill "). and con cited in Ames' Cases on Bills & Notes, 

2 UnifOI"ID Negotiable Instruments Act, II, 135. note; 1S70, Denton v. Peters. L. R. 
§ 61: 1840, Roberts t'. Austin, 5 Whart. Pu. 5 Q. B. 475 (agreement by an indorsee to hold 
313 (payment by a buyer's agent to the seller) ; merely as agent for collection); and cases 
1850, Hicks v. Hinde. 9 Barb. N. Y. 528 citl!""J in Ames' Cn:'i<!s on Bills & Notes. II, 
(similar); 1806. Montgomery v. Page, 29 Or. 185. note: Unifom. Negotiable Instruments 
320, 44 Pac. 689 (agreement between maker Act, § 68; 1870, .RO~3 1.'. Espy, 66 Plio. 481 
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because the act of indorsement is necessary for the purpose of transfer
ring title, and yet the transfer of title may be only one feature of several 
transactions, the remaining features of which cannot be embodied in the 
instrument without impairing its credit, such as a purchase of a daim on 
speculation as to the obligor's credit, or a transfer to an agent for collection. 
A distinction, however, is in some jurisdictions here taken between an in
dorsement in full and &n indorsement £n hlank; and in the latter case the 
agreement, either when denying recourse,4 or when limiting the liabilit~· to 
that of guarantor,s is treated as invalid; but it is difficult to see what ground 
theIe is on principle for this distinction. 

(4) The extrinsic agreement made with an anomalous indorser i. c. one 
who, not being the m!lker, drawer, drawee, or pa~'ee, writes his name upon the 
back of a negotiable note before delivery to the payee or before indursement 
by him should on the same principle be given effect; but Courts differ on 

; this point.6 
• 

; § 244G. Rule binding upon the Parties to the Document only. It is com-
o \j monly said that the Parol Evidence rule, in the present aspect, is binding upon 

only those persons who are parties to tlte document. This form of statement 
suffices in most instances to reach correct results; but it is not sound on 
principle. 

The tb.eory of the rule is that the parties have determined that a particular 
document shall be made the sole embodiment of their legal act for certain 

(agreement between the plaintiff indorsee and eott Bank v. Caverly, 7 Gray Mass. 217 ~Ilgree
the defendllllt indorser, that they should be ment by indorsee with indorser that the latter 
merely sureties for the maker, admitted as a signed only as guarantor of identity, not re
defence, the defendant having paid into Court eeh'ed); 1920, Geiger v. Sanitary FllIm Dairies 
one half of the amount; "the agreement. •• Co., 146 Minn. 235, 178 N. W. 501 (liability 
was a flat bar to Espy's right to recover more of the assignee-corporation for torc by Ilgcnt 
than the one-half of the money"); anr. cases of the assignor-corporation; rule held appli
cited in Ames' Cases, id., n, 245, no~e. cable to the instrument of assignment); 1920, 

The further question may then arisewhethpr, Hall v. GeisBell, 179 N. C. 657, 103 S. E. 392 
on an indorsement expressly made without re- (oral statements about a mortgage, admitted 
course, an extdnsic waiver even of the implied in an action for goods supplied by plaintiff to 
warranty oJ (Jenuineness IIlay be effective: 1902, defendant, the mortgage being to or by a third 
Carroll 11. Nodine, 41 Or. 412, 69 Pac. 51. person to secure credit for defendant with 

4 1865, Harrison v. McKim, 18 Ia. 485 (Iead- plaintiff); and cases cited pro and con in 
ing opinion, by Wright, C. J.; Cole, J., diss.); Ames' Cases on Bills & Notes, II, 233, note. 
1895, Iowa V. S. Bank v. Sigstad. 96 Ia. 491, • Uniform Negotiable Instruments Act, 
65 N. '''. 407 (rule applied to n blank indorse- § 64; 1875, Boynton II. Pierce, 79 Ill. 145; 
ment of a note contnining a full indorser's con- 1695. Richardson II. Foster, 73 Miss. 12, 18 
tract on the face of it); 1881, Martin v. Cole, So. 573; 1905, Harnett 'D. Holdredge. 5 Nebr. 
104 U. S. 30 (leading opinion, by Matthews, 114, 91 N. W. 443; 73 Nebr. 570, 103 N. W. 
J.). Contra: 1895, True v. Bullard, 45 Nebr. 277; 1903, Elliott v. Moreland, 69 N. J. L. 216, 
409,63 N. W. 824. 54 At!. 224; 1908, Haddock B. & Co. v. Had-

& 1872, Beattie v. Browne, 64 Ill. 360 ("It dock, 192 N. Y. 499,85 N. E. 682 (under the 
cannot be a parol contract where the payee in- Negotiable Instruments Code); and CRses 
dorses a note in blank, for there is in legal con- cited in Ames' Cases on Bills and Notes, I, 
templation written over his name the extent 269, note. 
and chardCter of his undertaking"); 1896, Contra: 1909, Hackley Nat'l Bank 'D. BaITY, 
Hately v. Pike, 162 Ill. 241, 44 N. E. 441 (in- 139 Wis. 96, 120 N. W. 275. 
dorsement in blank; oral agreement to sign An indor8ement oJ payment is subject to the 
as gullrantor not admitted; explaining prior usual rule for receipts (ante, § 2432), and may 
cases, and distinguishing the contrary rule for therefore be contradicted: 1905, McCaffrey 
a stranger's indorsed signature); 1856, Pres- 11. Burkhardt, 97 Minn. I, 105 N. W. 971. 
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legal purposes (ante, § 2425). Hence, so far as that effect and those purposes 
are concerned, they must be found in that writing and nowhere else, no matter 
who may desire to avail himself of it. But so far as other effects and purposes 
are concerned, the writing has not superseded their other conduct, nor other 
persons' conduct, and it may still be resorted to for an~' other purpose for 
which it is material, either by other persons or by themselves. :F'or example, 
where the issue is as tCl title by adverse possession of a right of way, and the 
deed has not reserved such a right, a conversation between grantor and 
grantee, the former conceding the way, would be available as affecting the 
permissory nature of the grantee's possession; 1 because the deed embodied 
only the title as constituted by grant, and did not cover the act of permissory 
user. So, too, a creditor, attacking a mortgage-deed as fraudulent, may 
establish the debtor's fraudulent extrinsic agreement with the mortgagee,2 
because the agreement is here invoked not as eft'ecting a transfer bllt as 
constituting fraud; for a creditor claiming under the deed could not avail 
himself of the agreement to enlarge the terms of the transfer. Again, an 
oral promise by an employer to concede certain moneys to an employee could 
not be avai!ed of to enlarge the employee's rights, where a written contract 
covered the subject; but in a prosecution for embezzlement, where the em
ployee's criminal intent in taking the money is the issue, the extrinsic agree
ment of the employer may be availed of as affecting the employee's honest 
belief that he was entitled.3 Again, to overthrow the words of a will, the 
testator's extrinsic declarations of testamentary intent cannot be used, 
because here the object is to give testamentary effect to that which the will 
has superseded for that purpose; but if the object be merely to use these 
declarations evidentially as indication of the testator's plan, to prove the 
probable contents of a lost will, they may be used for this distinct purpose.4 

The truth seems to be, then, that the rule will still apply to exclude eJ{trinsic 
utterances, even as against other parties, provided it is sought to use those '/ 
utterances for the very purpose for which the writing has superseded them 
as the legal act. 

Kevertheless, owing to the inaccurate phrasing of the doctrine as com
monly laid down that the rule does not apply to others than the parties to 
the document ' the precedents are often arbitrary and confused, and cannot 
be reconciled by any general distinctions.;; 

~ 2446. 1 1855, Ashley 'l? Ashley. 4 Gray 197. memorandum of agreement covering the nature 
2 1894, Jewett 'l? Sundback, 5 S. D. Ill. of his duties, required to be produced). 

119, 58 N. W. 20. UNITED STATES: Fed. 1901, O'Shea r. R. 
I 1898, Walker 'l? State, 117 Ala. 42, 23 So. Co.,44 C. C. A. 601, 105 Fed. 559 (the plllintL"f 

149; 1906, State 'l? Davison,· N. R. , was injured by the joint negligence of defend-
64 At!. 161 (embezzlement of eorporate funds; ant and C., and executed an instrument to C. 
the intent of the defendant, expressed in thgir in form acknowledging satisfaction; held, 
oral statements. allowed to be shown, in spite that as against the defendant. though a joint 
of a written bill of sale). tort-fensor, the plaintiff mil':ht show that the 

4 Cases cited ante. §§ 1735-1737. instrument was understood to be merely a 
6 ESGLASD: 1848. Re Clapton. 3 Cox Cr. covenant not to sue C.); Ala. 1905. Wilson r. 

126 (embezzlement of funds by a servant; the State, . Ala. ,39 So. 776 (charli:e of re-
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§ 2447. Burden 0:: Proof; Who must Produce the Document. If a docu
ment has by the parties' intent been made the sole embodiment of the trans--
moving com with intent to defraud creditors. Flynn ~. Butler. 189 Mllss. 377. 75 N. E. 730 
viz. Olle Mrs. J. having a claim for advanceR; (joint tortfeasors; a release of claims to one 
.. the written contract determines the relation tortfeasor. held not variable by parol evidence); 
that existed between Mrs. J. and the defend- Nebr. 1903. First Nat'l Bank v. Tolerton. 5 
ant." and proof by parol was excluded); Nebr. 43. 97 N. W. 248 (chattel mortgage); 
Cal. 1896. DUlin v. Price, 112 Cal. 46, 44 Pac. N. H. 1895, Libby v. Land Co., 67 N. H. 587. 
354 (agreement of sale; between assignees of 32 At!. 772 (garnis',or a"ainst a stock-sub
bUyer and seller, not claiming under them, an scriber as garnishee, wh()se parol agreement to 
oral agreement admitted); Fla. 18905, RooZ pay 25% only of face value of stock was not 
v. Pulley Co., 36 Fla. 284, 18 So. 597 (assignee received); N. J. 1893, Plainfield F. ~. Bank 
of property and note); Ga. 1900, Dickey v. v. Dunn, 58 N. J. L. 404, 27 AtI. 908 (action 
Grice, llO Ga. 315, 35 S. E. 291; Ind. Terr. against indorser; orlll agreement with J., not f-
1901, Central Coal & C. Co. v. Good, 4 Ind. T. party to the written agreement, to extend time 
74, 64 S. W. 677 (breach of contract to pay for of payment, admitted); 1906, Shreve 1.'. Crosby, 
lumber furnished for a railroad; defendant 72 N. J. L. 491,63 At1.333 (stock transactions); 
elaimed that plaintiff had failed to perfOl"lIl N. Y. 1897, Hankinson v. Vantine, 152 ~.Y.20, 
and had t.hus caused him damage; testimony 46 N. E 292 (mechanic's lien for labor done by 
by another contractor as to the part of the the plaintiff upon a huilding owned by the 
construction to be done by him, held admissi- defendant and leased hy R.; th·~ lease of R. con-
ble, irrcs!>eetive of the terms of this contract) ; taining a clausc against altcrations without the 
1907. Good & Co. v. Central C. & C. Co., 7 lessor's consent, on penalty of forfeiture, tho 
Ind. Terr. 268, 104 S. W. 613 (railroad con- defendant gave a written consent; held, that 
tractor); Ind. 1915, White v. Woods, 183 Ind. since the sole purpose of this writing was to 
500, 109 N. E. 761 (fraud in exchange of real avoid the lessec's forfeiture, it did not exclude 
estate for corporate shares; ti..~ plaintiff intro- the oral transactions at the time relative to 
duced a deed to himself and wife to show title the defendant's consent, for the purpose of 
to the land; evidence that his wife had no determining whether the stat.utory consent to 
aetual interest was admitted, as .. this action the plaintiff's labor had been given; a good 
is not between the parties to the deed, but is exumple of tht) principle); Or. 1902. Pacific 
between one of the grantees and '.l stranger to Biscuit Co. v. Dugger, ·12 Or. 51a, ;-0 Pac. 523 
the deed," and the parol evidence rule did not (action for goods sold to defendant through 
apply); Ia. 1903. Livingston v. Heck, 122 her agent S., the issue being whether S. was 
Ia. 74, 94 N. W. 1098 (action against the general selling-agent or not; the plaintiff hav-
purchaser from T. oi cattle sold to T. by the iug introduc~d a bill of sale of the store from 
plaintiff, and mortgaged back to the plaintiff; S. to defendant, in which defendant appointed 
the oral agreement between T. and the plain- S. to remain as general Belling-agent, the de-
tiff, permitting a sale free from the mortgage. fendant was allowed to show that the sale was 
admitted); 1912, Rampton v. Dobson, 156 la. a mortgage only, and thus S. remained owner; 
315,136 N. W. 682 (assessment by the county; unsound, because the document was offered as 
whether a contract for the sale of land was creating the plaintiff's right; the Court erro
assessable as a credit; the parties' under- neously saying that it was" not offered for the 
standing that it was only an option, admitted; purpoee of asserting any n~hts thereunder") ; 
Evans, J., diss., places the case on the present Tenn.' 1901, Myers v. Taylor, 107 Tenn. 364. 
ground); Ky. 19l!, Levine v. Mitchell & S. 64 S. W. 719 (plaintiff c1ainlCd lumber under 
Co., 144 Ky. 380, 138 S. W. 261 (pledge of a sale from M., who claimed by purchase of it 
diamonds); 1914. Williams v. National Cash from defendant's land, and this purchase was 
Register Co., 157 Ky. 836, 164 S. W. 112 (lia- den led by defendant; M. was not allowed to 
bility of principal for ag!'nt's torts); La. 1919. testify to his contract irrespective of the writ-
Commercial G. T. & S. Bank v. White, 145 La. ing; thi~ ruling seems unsound); Tex. 1896, 
54, 81 So. 753 (action by a bank on a note Johnson v. Portwood, 82 Tex. 235, 34 S. W. 
transferred as collateral; Civ. C. § 2276 held 596, 787 (agreement of sale on t('I'UlS; a third 
to make the parol evidence rule applicable only person claiming a lien on the vendee's interest 
as between the parties and their privies, but was allowed to show other oral telms for the 
the bank here held not to be a privy); Me. sale); Wash. 1903,Cannackv. Drum, 32 Wash. 
1899. Gould v. Leavitt, 92 Me. 416,43 At!. 17 236,73 Pac. 377 (a landlord suing for rent was 
(mortgage from S. to defendant, expressly ex- allowed to show, in spite of his deed transfer
eluding intoxicating liquors, and illl assign- ring the premises, an oral agreement with the 
ment of the mortgage by deiendant to plaintiff; grantee that the grantor should retain the right 
that the transaction in truth covered intoxicat- to the rents); 1909, Drown v.Wisner, 51 Wash. 
ing liquors, allowed to be shown): ltfas8. 1904, 509, 99 Pec. 581 (action by a broke? for com-
Wilson 11. Mulloney. 185 Mass. 430, 70 N. E. missions on a sale; the rule held not to apply 
448 of a mortgage, etc.); 1905. to ihe contract between def dant and vendee). 
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action, then all proof of the transaction involves proof of the document (ante, 
§ 2425); and proof of the document involves a production of the original 
document or an accounting for its absence (ante, § 1179). But obviously the 
latter requirement depends upon the assumption first above made, namely, 

. that the parties have embodied the transaction in writing. The question 
then arises, On whom is the burden of proof to show that they have or have 
not done so? This question, in turn, has two branches. 

(1) In an action on a contract, for example, must the plaintiff show that the 
contract is 1Wf. a written one, or must the defendant rather show that it is a 
written one? The practical difference will be, when it is a written one, that 
the plaintiff must produce or account for it, in the former view; while in the 
latter dew, the defendant must produce or account for it, in order to prove 
its terms, and this requirement may be difficult to fulfil. 

The correct solution here seems to favor the plaintiff. In other words, there 
is no presumption that the transaction was reduced to a single document; 
therefore if the plaintiff does not involuntarily disclose such a document as 
a part of his case, the opponent must raise the objection and establish the 
fact, if he wishes to invoke the operation of the rule. l The practical justi
fication for this is that, though some document may exist, it remains uncertain 
whether the documents cO\'ered the precise transaction in issue, and until the 
opponent, by production, has demonstrated that it does, it is fairer that no 
assumptions should be made: 

1818, BURROUGH, J., in 8terens v. Pinney, 3 B. & Ald. 349, 35,'> (action for work and 
labor): "The distinction in this case turns on the proof of the existence of the original 
agreement having been given by the defendant's "itness instead of the plaintiff's. The 
latter had fully made out his case [by evidence of oral hiring], and nothing whatever was 
proved as to whether there had been such an agreement or not. It was therefore incum
bent on the defendant to show that there had been a legal instrument of that description, 
or to give the plaintiff notice to produt'C it." 

(2) But ma~T not this rule be modified where the Fact of a writing appears 
from the plaintiff's own witnesses? In other words, if, even before the defend· 

§ 2447. 1 Enoland,' 1818, Stevens 1>. Pin- interposed, and, on denial of any writing, 
ney, 3 B. &> Ald. 349, 8 Taunt. 327 (work and evidence of its existevce may be offered b. 
labor; on the defendant's side it appeared the opponent, to prevcnt the proponent from 
that thcre was a writing covering the subject; proving the transaction orally). 
hdd, that it was for the defendant to prove; United State1l,' 1866. Patterson 1>. Mining 
therefore, he should have given notice to pro- Co., 30 Cal. 360. 365 (allegation by the de
duce, before proving the contents, i. c. before fendant of a sale; on the defendant's evi
being able to invoke its controlHng effect); dence, the sale appeared to be in writing; 
1827, Littled:lle, J., in Reed v. Deere. 7 B. & production by him required); 1867, King 1>. 

C. 261 ("1£ indeed a plaintiff gets through his Randlett. 33 Cal. 318, 321 (same. the plaintiff 
ease without giving the defendant any oppor- alleging a sale); 1895, St. Louis A. & T. H. R. 
tunity of mentioning the written instrument, Co, v. Bauer, 156 Ill. 106, 40 N. E. 448 (testi
the latter must produce it "); 1840. Magnay mony as to a railroad rule; the opponent was 
I). Knight, 1 Man. & G. 944 (action for ser- required to object and discover whether it was 
ykes; general rule applied; production re- ill writing, before the rule would be applied). 
quired of the defendant, and the defendant Contra,' 1823, Allen 1>. Potter, 2 McC. S. C. 
held not to cure his position by having given 322 (assumpsit for the value of articles bought 
notice; since the document being unstamped but not delive.ed. etc.; in the defendant's 
was unavailable); 1860, Cox ~. CouvelesB, evidence. it appeared that a bill of sale existed; 
2 F. & F. 139 (the may be production required from the plaintiff). 
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ant has proved the precise terms of the writing, it appears that there was 
some writing connected with the transaction, may it not then be presumed 
against the plaintiff that this writing covered the transaction in issue, so as to 
shift to him the burden of showing, by production, that it does not cover the 
transaction? 

Here a. distinction is to be taken between the direct and the cross-examina
tion. It is generally conceded that, when the fact of writing appears on 
direct examination, the plaintiff must produce or account for it before he can 
go any further.2 But whether the same rule will be applied where the same 
fact has been made to appear by the defendant on the cross-examinatioTl of 
the plaintiff's witness has been the subject of variant rulings and much con
troversy in English practice. The argument against applying the same rule 
has been thus stated: 

1829, TnmAL, C. J., in Fielder v. Ray, 6 Bing. 332: "It has been argued that if it be 
shown that a contract i~ evidenced by writing, it is immaterial whether this appear on 
cross-examination of the plaintiff's witnesses or in the course of the defendant's evidence. 
But there is this difference in the case, " that if it appear by the [direct! testimony of 
the plaintiff's witness, the abwnce of the writing is an inherent defect in his cause which 
it is incumbent on him to get over; whereas if it appears from the defendant's witness, it 
is an objection which the defendant must substantiate hy the production of the instrument 
in the regular way. Other\\;se this inconvenience might follow, that the plaintiff might, on 
a mere assertion of the defendant, be non-suited for the non-production of a written instnl
ment,which if it had been produc:cd might turn out not to apply to the contract in question." 

This reasoning does not seem adequate, although a few rulings have ac
cepted it.3 To place the burden on the plaintiff equally in such cases seems 
more satisfactory, because his own witness' testimony has sufficed to show 
that there was some writing, and because a distinction between the direct and 
the cross-examination would tend to increase petty mancruvring and the !;Up

pression of facts. Such was the view of the majority of English judges.4 

2 England: 1818, Stevens 11. Pinney, 2 J. B. note); 1842, Eubanks r. Harris, 1 Spear S. C. 
Moore 349 (action for work and labor; held, 183, 192 (agreement as to a boundary). 
that if a writing had appeared, as a part of tho I ~.81O, Doe r. Morris. 12 East 237 (action 
plaintiff's caee, to CO\'er thc matter, the plain- oC ejectment, turning upon whether the land-
tiff must produce it; but where he proved his lord had a right to end the lease; on crOsa-ilum-
case without involving ''it, then it was for tho ination of the plaintiff's witness, it appeared 
deCendant to show its existence and give notice that there was a lease in writing; held. th[lt 
to produce it); 1824, Sinclair v. Stevenson, it was for the deCendant to put it in. not the 
1 C. &: P. 582 (negotiations for a lease or s/JI) ; plaintiff); lIno. Doc 11. PCllr50n, Eaet 239, 
1825. Cotterill v. Hobby, 4 B. &: C. 465 (eMe, note (ejectment against a tenant. turning upon 
(or injury to a reversioner's interest, the plain- the time of notice to quit; the plaintiff's wit-
tiff's evidence of his interest refcrring to n nel!\' disclosed that there was a written agree-
written agreement·; held. that he should pro- ment; held, that the plaintiff was not bound 
duce it); 1842, Parton 11. Cole. 6 Jur. 370 (but to produce it); 1829, Reid v. Batte, M. &: M. 
here the judge first looked at the document). . 413 (aasumpsit for an entablature put on the 

Canada: 1855. Doc 11. Blanche, 3 All. N. Br. front of a house; on cross-examination it lip-
180 (written agreement for possession). peared that there was a written contract Cor 

U7Jited States: 1877, Com. 11. Goodwin. 122 the inside work on the house, but that the pres-
MIlSlI. 19, 34 (whether eo building was insured; ent claim was sued on as an extra; held that 
production not required because no written the plaintiff neod not produce the' contract). 
contmct was mentioned): 1867, Hatch v. ' England: 1800. Brewer ~. Palmer, 3 Esp. 
Pryor, 42 N. Y. 441, 443 (agreement to pal's 213 (action for usc and occupation; on cross-
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Here certain questions may properly be distinguished: (a) When the docu
ment is void for want of a legal siamp, or does not fulfil the requirement of the 
8tatute of frauds, it may be ineffective as a legal act, and therefore the party 
who is bound to produce it if he relies upon it may fail (post, § 2456); and 
thus the incidents of the burden of proof may indirectly have other conse
quences. (b) Where the plaintiff desires to prove a fact independent of tlte 
document as when he relies upon a person's acts and not upon his writ
ten appointment, to prove his agency or official incumbency 5 there is of 
course no burden of producing the document; whether the purpose in hand 
is really the proof of the document or of the independent fact depends upon 
the principle of documentary originals, already examined (ante, §§ 1242-
1250). (c) Where the parties have by mutual consent wait'ed the resort to 
the written trarl.'Jaction and agreed to rest upon the oral facts, the question 
arises whether by stipulation or judicial admission a rule of substantive law 
or of evidence may be waived (post, § 2592). 

§ 2448. Loss of the Instrument; Oral Transll.Ction is still 1m materia.l. It 
follows, from the theory of the present rule (ante, § 2425), ihat if the instru
ment is lost, it is nevertheless the 'factum probandum,' being the embodiment , 
of the transaction. The superseded oral transactions do not therefore become . 
thp object of proof.! Xevertheless, so far as the parties' intentions, or other 
conduct, would ordinarily be evidence of an act done, so here such circum
stances ma~r be evidentially offered to show by probability the contents of 
the lost instrument as consummated.:! 

§ 2+49. Agreement to Trea.t a. Specifl.c Copy as the "Original." "1lCrc 
two or more counterparts Qr "copies" are made, one to be retained by each 
exnminntion. it appeared that there had been (rcquiring the plaintiff to give notice tv pro-
an agreemcnt in writing; Eldon, C. J., said duce). 
that "the plaintiff WII.S bound to show what Callada: 1873, Bctts r. Venning, 14 N. Br. 
that contract was; it might contain Bome 267, !!69 (on cro8s-cxaminlltion, here); 1852. 
clauses which might prcvent the plaintiff from Farley v. Graham, !J F. C. Q. B. 43l:i. 
rl'co\'cring, and others for the benefit of the United States: 1826. Boone v. Dyke, 3 
defendant. which hc had a right to ha\'c pro- T. B. Monr. Ky. 530. 531; 1868. Littlejohn 
duced "); 1816, Jeffery r. Walton, 1 Stark. v. Fowler,S Coldw. 1 Tenn. 284, 2S6 (contract 
267; 1828, Vincent r. Colc. ~l. &: !'II. 251 for cutting timber; the existencc of a writing 
(assump8it for buildiflll: a party-wall; on cross- appearing on cross-examination of the plain-
examination it app('ared that there was a tiff's \\itneB.i, other tcstimony was I'xcluded). 
written contract for thc building of the house The following ruling stands by itself: 1854, 
but that the party-wall daim was sued on as Campbell v. ~Ioort·, 3 Wi~. 767 (peculiar facts; 
extra; held, that th!' plaintiff must first pro- Court's discretion discussed). 
duec the doeumcnt. so that it could bc seen I For cxample: 1895, !Ilcwby 1'. Security 
whether it covered the claim in question); Co., 110 Ala. 663, 17 So. 940. 
1828, R, v. Rawdcn, 8 B. &: C. 70S (in proving ~ 2448. 1 HIO,"3, Aldegucr v. Hoskyn, 2 P. I. 
s tenancy, the crOBS-cxamination showed a 500 (sale of land); 1904, Capell v. Fagan, 29 
written instrument to hlwe bccn madc; the Mont. 507,77 Pac. 55 (misusing the word" evi-
prover held bound to produce it); 1832, R. v. dence "); and Ca5i!S cited ante, § 2427. note 11. 
Padatow, 4 B. &: Ad. 208; 1844, Buxton 1'. : Cases cited ante, §§ 1735, 1737; § 112; 
Cornish, 12 M. & W. 426 (A binger, L. C. B.: § 392; § 273; § 377. 
"The practice has prevailed in Westrnin- Contra: 1891, Xicholson v. Tarpey, 89 Cal. 
ster Hall ever since I have known it. and 617, 26 Pac. 1101 (d~ed); 1899. Nicholson r. 
before every judge for the lam quarter of a Tarpey, 124 Cal. 442.57 Pac. 457 (simila.r). 
century"). The opinion in Tayloc v. Riggs. 1 Pet. 591, 

Irtland: 1841. Bridge t>. M'Ca.rthy. 4 Ir. 599 (1828), sometimcs cited contra. is based in 
L. R. 157; 1845. Thunder 1>. Warren. 8 id. 181 reality upon the principle of § 2105. arne. 
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party, it is of course theoretically allowable to agree that a specific one shall be 
deemed" the original," i. e. (ante, § 1133) the controlling text of the transaction. 
Such an agreement is ordinarily needless and gives an unfair advantage, and 
would usually not be assented to by the party not holding the " original," unless 
either he was the weaker party in the negotiation or he failed to observe such 
a clause in a document drafted by the other part~'. In international diplo
macy, the custom has been to provide that each party shall be bound by the 
text in his own language, or by the text prepared in a third language. 

On the other hand, the provision for deeming a specific copy the" original" 
becomes a defensible measure of precaution for protecting a principal against 
the unauthorized promises of his agent, made in his absence; the principal 
is morallv entitled to make sure that he is bound onlv by the text as returned • • • 
to himself. To be sure, the fairest method to attain that purpose is to require 
the countersigning of all copies or counterparts by the principal (as is the prac
tice with lire-insurers). But the protective motive is at least a tenable one. 

However, where a specific copy is thus made the H original," and the agent 
writes unauthorized promises in the other party's copy, and the other party 
fails to notice the protective clause, a hardship to the other party will ensue.1 

It may be said that here there are equities on both sides. A decision b:; mere 
general rule, in either direction, wiII be unsatisfactory. The true solution 
is not to adopt either rule rigidly, but to inquire into the circumstances of 
each case and adjust the result to produce the least net hardship. 

3. Integration required by I,aw 

§ 2450. .At Common Law; (1) Judicial Records. The integration of a trans
action (ante, II: 2425), i. e. its reduction to a single document, is either volun
tary or compulsory. In the former instance it mayor may not be made, as 
the party or parties i;o the act may choose; but when made, the jural con
sequences already noticed will follow, and the document supersedes all other 
utterances. In the latter instance compulsory integration the law in
sists, independently of the parties' choice, that the transaction be embodied 
in a single document, and when this is done, the same jural consequences 
attach. 

The instances of compulsory integration are few. At common law the oniy 
instances appear to be those of judicial records, corporate records; and negotia
ble instruments. By statute have been added tesiamcni'i and a few miscel
laneous documents. 

(1) Judicial Records. The theory of judicial records is :'lat the judgment 
roll, as finally made up, embodies in itself alone the entirety of the controversy 
as adjudicated, ilnd thus supersedes the miscellaneous mass of oral and 
written pleading, motions, and orders, which have gone to make up.the pro-

§ 2«9. I The following case is an example: give the buyer the benefit of a reduction of 
1922. Lieberman v. Lexington Motor Co .• Sup. price). 
App. Div., 194 N. Y. Suppl. 578 {sale of a car . Compare the simil~r expedient by 'imiting 
by on agent who promised on the copy to an agent's authority (ante, § 2434 a). 
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ceedings. The history of this theory has already been examined (ante, 
§ 2426). Its principle is to-day well established in the law: 

1814, ELLExDonouGH, C. J., in RaTTUJbottmn v. BuckhuTst, 2 M. & S. 565, 567: "The 
judgment roll imports incontrovertible verity as to all proceedings which it sets forth; 
and so much so that a party cannot be admitted to plead that the things which it professes 
to ~tate are not true .... Every part of the record, as long as it remains on the files of 
the Court, must be taken to speak absolute verity." 

1842, HUDB.UtD, J., in Saylea v. Brigga, 4 Mete. 421, 4..?3 (in an action for malicious 
prosecution, to show the acquittal ill the previous proceeding, the plaintiff produced the 
written complaint only, and wished to show orally the issuance of warrant, the arrest, the 
arraignment, and the discharge; no record or minutes had been made): "A record is a 
1I1~morial or history of the judicial proceedings in a case, commencing with the 'writ or 
complaint. and terminating with the judgment; and the design is. not merely to settle the 
particular question in difference between the parties. or the government and the subject, 
but to furnish fixed and determinate rules and pre<.'edents for all future like cases. A 
record, therefore, must be precise and clear, containing proof within itself of every im
portant Iact on which the judgment rests; and it cannot exist partly in writing and partly 
in parol. Its allegations and facts are not the subject of contradiction. They are re
ceived as the truth itself, and no averment can be made against them nor can they be 
varied by parol. .•. It is argued that this testimony should be received from necessity, 
as there is no way by which the plaintiff can obtain redress, and that this is the best e\i
dence which now exists. But in my judgrrient it '\\ill be productive of far less mischief 
for an individual to suffer from the neglect or misfortune of an officer in not making a 
judicial record than to establish a precedent that the record itself or a part of it may be 
provc-<i by parol, that it may speak one language to-day and another to-morrow, de
pending on the different witnesses who are called or on their changing recollections. And 
without prescribing a rule for a case where a magistrate might by the act of God be de
prived of the ojJportunity of making even any minutes of proceedings before him from 
which a record could be made (if such a case should ever occur), we are of opinion that 
the want of a judicial record cannot be supplied by parol e\idence; and that the rules 
which apply to the admission of testimony to prove the contents of a lost record, or to the 
introduction of minutes by which the record may be extended, have no real bearir.~ on a 
case like the present, where no such loss ever took place and no such minutes ev ... r- were 
made. A party who is to be affected by the record \\ill in the exercise of ordinary care see 
that it is correctly made up; and if the officer should neglect or refuse to perform his duty, 
he can be compelled by mandamus to make a true record." 

1854,l\IERRlCK, J., in Wells v. Stercna, 2 Gray, 115, 119: "It has been argued in behalf 
of the plaintiff [offering to show orally a claim of appeal not in the record] that the evi
dence offered by him should have been received, because othernise he can obtain no redress 
for the loss of the right of which he complains that he has been unjustly deprived; and also 
because a mngistrate ought not to be allowed to shield himself from respcnsibility for an 
act of wrong or oppression by an additional violation of duty in neglecting or '.\ilfully re
fusing truly to rC\.wd the proceedings of a case tried before him. But the rejection of 
such evidence is r,n obvious and ine\itable consequence of the incontrovertible verity 
which the law, for reasons I~ing (as it has been said) at the foundation of all well-ordered 
jurisprudence, attaches to judicial Judges and magistrates are rEsponsible to 
the government from which they derive their authority, but not to individuals, for the 
negligent perfOlwance or wilful violation of official duty." 

It is not within the present purview to trace in detail the state of the law 
of records, involving as it does a separate body of Ill,W, contained in a mass of 
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variant statutes and local differences of practice. But it is worth while to 
notice the logical consequences of this general principle as applied at common 
law. 

(a) In the first place, the record being the sole embodiment of the judicial 
proceedings, no other materials or utterances, oral or written, can be set up 
in competition with it. In other words, but less correctly, the record is 
cOllclU8it·c.1 

This is so even though the record has not been made up,' 2 for herein appears 
the compulsory nature of the rule, as distinguished from voluntary integra
tion (ante, § 2430). It must be made up; and if it is not, then in legal theory 
there is yet no judgment or other proceeding; and it is always in the power 
01 litigating parties to prevent hardship by compelling the proper officer to 
make up the record. Furthermore, if the record has been made up and is 
then lost or destroyed, the proof of the proceedings consists in proof of the 

§ 2450. 1 Eno. 1874, Ex parte Gillebrand, 
He Sidebotham, L. R. 10 Ch. App. 52 (when 
they" purport to contain n full record of what 
took place at the trial, they must be taken as 
the sale materials on which the Court of Appeal 
can procced," unless by agreement); U, S. 
Ky. 1911, Desha's Adm'r's v. Harrison Co., 
141 Ky. 692, 1:33 S. W. 545 (county fiscal 
court's record of claim presented and allowed) ; 
Miss. 1884, Jones I). Williams, 62 Miss. 183 
(contradiction of the record as to the day of 
adjournment, not allowed under Code 1880, 
§ 2282); 1908, Childress I). Carley, 92 Miss. 
571, 46 So. 164 (similar, quoting the above 
text with approval; Whitfield, C. J., diss. on 
the ground that here the offer was to show that 
the entry of judgment was not inserted until 
after the actual date of adjournment, and 
hellce it was not in contradiction of an officinl 
record, bccause "no such record had any ex
istence," citing People v. Gray, N. Y., infra, 
note 2, u.s the determining case); 1909, Bank 
of Meadville v. Hardy, 94 Miss. 587, 48 So. 731 
(order for a receiver purporting to have been 
signed after biIl filed; an offer to show by the 
chancellor's own statement that the order was 
signed before bill filed, and therefore void, 
not admitted, following Childress v. Carley; 
Wbitfield, C. J., accord, but renewing his dis
sent from Childress I), Carley); 1919, Stever
son t'. McLeod Lumber Co., 120 Miss. 65, 
81 So. 788 (evidence not admitted to contra
dict the date showll in the minutes as the 
first day of court for the te;lm); N. J. 1863, 
Mi~hener v. Lloyd, 16 N. J. Eq. 38, 40 (order 
of n Court directing payment; oral C\'idence 
of .. what passed at the time of making the 
order," excluded); N, Y. 1841, People v. 
Gray, 25 Wend. 465 (minutes or other record 
of a criminal trial, not contradictable as to the 
pleu. entered); N. C. 1846, W!lrd I). Saunders, 
6 Ired. 382, 38.5 (theoretically, the enrolled 
memorial of all the documents in a cause is 
the record, not the original documents them-

selves; here an objection to the originals' not 
having been enrolled was held waivcd by COll

~cnt to use the originals); 1920, Gauldin t'. 
Madison, 179 ~. C. 461, 102 S, E. 851 (to 
identify the cause of action covered by tWl' 

separate suit8, an affidavit filed in the earliel' 
suit, ill which no complaint had bcen filed, 
was eJ:\'luded); Pa. 1869, Coyne v. Souther, 
61 Pa. -.155, 457 (entry of satisfaction of judg
ment in dockct by clerk, conclusive in faw. r 

of purch:lSer at sheriff's sale). 
The principle that a judoment is can' ···F 

upon the parties is a different thing tal.' 
§ 1347). The present question is not wi. : 
external facts are established by the j 
ment, but what were the actual terms 01 . 
judgment itself. 

1 Kan. 1908, Gr:\den r. Mais, 77 Kan. 7'-:. 
95 Pac. 412 (administrator's deed; oral nOli(·~ 
of hearing, not valid); M aS8. 1842, Kendall 
v. Powers, 4 Metc. 55:3 (a record cannot be 
affected by parol; in an action for fOlse im
prisonment, the defendant justice was not 
allowed to show that a waiver of appeal, not 
in the record, had been made); 1842 Sayles 
t'. Briggs, 4 Mete. 421, 42:3 (proceedings ill a 
prosecution all<>ged as malicious; quoted 
supra); 1854, 'Veils v. Stevens, 2 Gray 115 
(trespass against a magistrate for c<' ,,·~ting 
to prison without allowing all a •. · "',.:; the 
plaintiff not allowed to show orall) . llat he 
claimed an appeal, no claim being cuntain<>,; 
in the record of the magist" ~; quote.! 
8upra); 1863, Hackett v. King, ... All. 58, f~ 
(warrant I1nd arreit, not provo ~ ',. "v parol) ; 
1866, Flcming I). Clark, l' ,'"j 191, 198 
(whether a trial Court had >'l •••.. to allow 
exceptions; an agreement oi· . . el, for a 
• habeas corpus' hearing, u.s to e.;", fact, ')x
cluded; "the rulings of the Superior Conrt 
can appear only by its own records"); N. Y. 
1841, People I). Gray, 25 Wend. 465 (original 
minutes of a trinl during session, not made up 
as required by statute, are not the reccrd). 
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contents of the record,3 though if copies are unavailaLle, other materials 
may be resorted to.4 Finally, though the record is the sole embodiment of 
the transaction, yet in an appropriate proceeding the Court may amCfld it 
so as to remove errors; 5 and thus the theory is preserved while practif'a! 
injustice is avoided. 

(b) or the various books kept in a court, which of them is deemed to be 
tll1".,y record? Here the practice and the phraseology have come to vary so 
much in different jurisdictions that uniCormity of ruling is not attainable. 
But on principle there is one final and comprehensive document, termed the 
judgment-roll, for each litigation; in this are set forth all the proceedings 
from beginning to end; and this is theoretically the record: 

1768, Sir William Buu."ks/IJTI.e, Commentaries on the L!<w DC England, III, 317: "The 
is a history oC the most material proceedings in the cause, entered on a parch

ment roll, and continued down to the present time; in which must be stated the original 
"'Tit and summons, a!! the pleadings, the declaration, \;ew or oyer prayed, the impar
lances, plea, replication, rejoinder, continuances, and whatever farther proceedings haYe 
been had, all entered • verbatim' on the roll, and also the issue or demurrer and joillder 
therein." 6 

This roll then is primarily the record, and supersedes all intermediate books 
of docket, minutes, entries, and the like, as well as the original papers con
taining the pleadings of the parties. 7 If however the time has not yet elapsed 

• 1843. Gore v. Elwell, 9 Shepl. Me. 442. H4 Ky. 1910. Ralls r. Sharp's Adm'r, 140 Ky. 744. 
(lost \nit and return are to be proved by cvi- 131 S. W. 998 (' nunc pro tUllC' entry after 
dence of the record's contents. not of the parol term time); Minn. 1917. Xational Council v. 
acts); 1894. Burden t". Taylor. 1::?4 Mo. 12. 22. Silver. 138 Minn. 330. 164 r\. W. 1015 (judg-
27 S. W. 349 (tax-c')l1ector'~ testimony to sup- ment erroneous tlS to findings); Xebr. 1922, 
ply want of recitals of proL~edings in a tax- Amos v. Eichenberger. Nebr.·. 1~6 K. W. 
deed; only the record of the proceedings. or 330 (justice's docket-notes); X. H. 1862. 
copies of them where destroyed. receivable); Frink v. Frink. 43 N. H. 508. 514: ,V. C. 1916. 
1876. Mande\'llle v. Reynolds. 68 N. Y. 528. Cropsey v. Markham. 171 X. C. 43. 87 5. E. 
533 (where :1 judgment roll is lost. the proof 950 (scope of a judgment for nlOney due iur 
is to be of the contents of the lost roll. and services); Oh. 1897. Jacks v. Adamson. 56 
semble not of anything but its contents). Ob. 397.47 N. E. 48 ("all sources of infonlla-

• 1905, Holford v. James. 136 Fed. 553. tion that arc competent under general rules"; 
C. C. A. (lost pleadings; parol evidence re- herc the testimOllY of the eX-judge of probate 
ceived); 1859. Conger v. Converse. 9 la. 554, to the fact of an order of sale); Oki. 1!l17. 
557 (lost execution; docket-entries as preferred Jones v. Gallagher. 64 Old. 41. 166 Pac. 204; 
to oral evidence; question not decided); 1821. 1917, Courtney r. Barnett. Okl. • IG6 Pac. 
Cook v. Wood. 1 !\fcC. S. C. 139 (on the loss of 207; Or. 1897. State V. Fie!ter. 32 Or. 254. 50 
records of Court, its journals were received). Pac. 561; Tex. 1904. Fort Worth &: D. C. R. Co. 

r; The following cases exemplify the rules on v. Roberts. 981'es. 42. 81 S. W. 25 (entry' nunc 
this subject: Fed. 1873. Ex parte Lange. 18 pro tunc' where no minute Was made); W. Va. 
Wall. 163, 167; Conn. 1856. Weed v. Weed. 1908. Guinn v. Warbutton. 64 W. Va. 76. 60 
25 Conn. 337. 343 (where the analogy with S. E. 1100 (whether prior notice is necessary 
reformation of deeds in chancery is noted); for a correction made during the same term) ; 
Illd. 1906. Boonvil1e Nat'l Bank v. Blakey, 1918. Ex parte Coon. 81 W. Va. 532. 94 S. E. 
166 Ind. 427. 76 N. E. 529; Ia. 1905. Hofacre 957 (record of criminal case continued). 
V. Monticello. 128 Ia. 239. 103 N. W. 488; • Examples of records set out in ful1 are given 
1907. Thompson v. Great Western Ace. Ass'n, in the Commentaries. Appendix to Book III. 
136 la. 557. 114 N. W. 31 (court's correction 7 England: 1807. Ayrey D. Davenport. 2 n. 
of erroneous entry by clerk); 1907. Puckett & P. N. R. 474 (the book of entries of judg
V. Gunther. 137 Ia. 647. 114 N. W. 34 (prior ments is not evidence of a. judgment); 1805. 
case~distinguished); 1913, Hamill V. Schlitz Lee V. MeecO<!k. 5 Esp. 177 (a day-book from 
Brewing Co .• 165 Is. 266, 143 N. W. 99. 145 the judgment-office, containing copies of the 
N. W. 111 (procedure for making corrections); entries of judgments. etc., not IIdmitted: "an 
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when the roll can be made up, the clerk's temporary minutes alld entries, 
together with the original papers of the parties, constitute the record ad 
interim; 8 this relaxation being conceded to practical necessit~,. ::'Irore
over, in inferior COllrt.~ t~'pically, that of a justice of the peace in 
which by tradition (allte, § 242ti) the doctrine of incontrovertible records 
never obtained, the final enrolment was ne\'er customan' at common law . • 
Hence the justice's docket or minutes, with the original papers, repre-
sent in the first instance the proceedings; 9 and though the legal theory 
persevered that these courts do not possess records at all, in the strict 

office copy of the j;!(igment ought t" be pro- record until the record is fully extcnded, und 
duced." if not the docket itself). the ~ame rule~ of presumed \'erity upply to it 

Uniled Slaled: Ariz. Hl21, ~leFadd(~n v. as to the reeord"; excluding tc~till1ony of the 
:\lcFudden, 22 Ariz. 246, 196 Pac. 45:l (dh'orce; clerk and the judge us to til(' nUII·making of 
,. solemn judgment of the Court" controls, un order of judgment); 11;61. l\lcGrath v. Sea-
rather thun the clerk's minutes); Ill. 1916, grave, :! All. 44:l (" minutes may be introduced 
:\Ioore v. Shook, :l76 111. 47, 114 X. E. 592 when the reeord litis not heen drawn out 'in 
(divorce; whether the dllte of a decree is that extenso,' as containing the elements of a 
of the minute of the oral announcement or record, and in truth for the time being consti-
that of the filing of the formal decree two tuting the record itself"; Jll're a docket entry, 
weeks later); la. 1901, Baxter 1'. Pritdmrd, together with the original paper~, was reeeh'ed 
113 Ia. 422, 85 N. W. 633 (record book, not where" every esscntial fact lIppears ... with-
judgment docket, is the judicial rccord); S. D. out resorting to parol proof"); Or. H/21. Peter-
19!.O, Yokcll t'. Elder, 20 N. D. 142, 127 X. W. son r. Beals. 1O:l Or. 245, :l01 Pal'. 727 (tardy 
514 (following Baxter v. Pritchard, .,,'pra); appeal; recital of the court journal, held not 
VI. 1905, Gibson v. Holmes, 78 Yt. llO, 62 open to contra.diction by the derk's affidavit). 
Atl. 11 (certificd copy of docket entries in !l. How mueh depends on loeal custom may be 
Massachusetts court, excluded, .. as thOSH seen by the following euse: 11;50, Willard r. 
entries were no record, but only minutcs HUf\'ey, 24 X. H. a4-l, :l48 (the custom in this 
from which to make tl record "). Stute had been not to extend the record of a 

But this strictness of the common law is judp;ment from the minutes and original papers 
not alwaY8 observed; compare the following until a resort to the judgment in another pro
opinions: 1897, Simmons v. Threshour, 118 ceeding was needed, und then the clerk made a 
Cal. 100, 50 Pac. 312 (whether the judgment- copy "of the record supposed to exist in legal 
book suffices instead of the judgment-roll); intendment, and certified liS such [copy], with-
1849, Browning v. Flanagin, :!2 N. J. L. 567, out the labor of first making an original"; so 
573 (clerk's" sealing-docket"; its nature well that" the record thus extended is deemed by 
explained); I!JO:l, Amundson r. Wilson, 11 the Court 1111 originul record," and is conclu-
N. D. 193,91 N. W. 37 (whether a judgment- sh'e; corrections can be made only by process 
docket suffices to establish a judgment, insteud of amendment). 
of the record book). • 1860, State 1'. Bartlett, 47 :\le. 396, 401 

51a. 1909, Puckett v. Gunther, 142 la. 35, (orip;inal complaint lind warrllnt with return, 
120 N. W. 123 (the sprcading of the record by admittcd); 188:!, Folsom v. Cressey, 73 Me. 
the clerk at a later time is not u judic·iul act 270 (citation and return, etc., in poor-debtor's 
and may be made on Sunday; the ~unfJicting Court;" ~uch inferior Courts arc not required 
doctrines discussed; interesting and valuable to make up full and formal records, and their 
opinion by Ev:>ns, C. J.); 1909, Bmke 1:'. doings may be shown by their minute" and the 
Burke, 142 Ia. 206, 119 N. W. 129 (judgment original papers, or certified copies"); 1825, 
and minute made in term time; formnl entry Com. V. Bolkolll, a Pick. :\las5. ~Sl, 282 (a 
prepared in vacation; the judgment held to Court of Sessions licensing innholders does not 
have been rendered in tenn time) ; 1909, Owens act Judicially; its minutes are therefore ad-
V. National Hatchet Co., 147 Ia. 393,121 N. W. missibll'); 1836, Davidson t'. Slocomb, 18 Pick. 
1076; 126 N. W. 333 (minutes un spread may Mass. 46·1, 466 ("the minutes of the justice [of 
suffice for an Il.ppeal); Mass. 1839, Pruuen I'. the peace] are not technically u record; but 
Alden, 23 Pick. 184, 187 (the clerk first records they contain nIl the material parts which the 
the doillllB !:.nefly .. in a minute-book, called record would comprise if it were made up at 
the dorKet, from which a full, extended, und large and in the usual form"; here used be-
intcllillible record is afterwards to be made up; cause the justice hud died before extending 
but ".ntil the,' Can be made up, these short them); 1897, State V. Rice, 4!1 S. C. 418, 
noV..B must stllnd as the record "); 1848, Relld 27 S. E. 452 (conviction of a ~rime; the trilll 
o. Sutton, 2 Cush, 115. 123 ("The docket is the justice's book admitted as the record). 
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sense,l° yet the practical features of a record are usuall~- attributed to 
these books, so as to exclude proof of oral transactions.u 

(c) What are the transactions which in legal theory form part of the record 1 
Obviously many things are said and done, and many documents used, not 
only out of court but in court, which do not in strictness form a part of 
the proceedings in the controwrsy, and hence do not need to appear in the 
record. hence may be established without regard to the contents of the 
record. This involves the whole theory of trials and appeals. It is enough 
to note that the application of the present principle is dependent on that 
theory; 12 for example, whether the date of a writ or declaration is disput
able depends on the theory of terms of court and times of filing of pleadingsp 
and further to note that so far as the purpose is not to rely on the judicial 
proceeding and therefore on the record, but to prO\'e the parties' conduct in 
other aspects, the record is not invoked and therefore does not control.14 

It remains to distinguish some other principles often im'oked in the proof 
of records, genuinely principles of Evidence. (1) The doctrine about pro
ducing the original of a document, or accounting ror its absence, permits 
copies to be used when the original is not obtainable; the application of this 
to the production of the original judicial record is elsewhere dealt with (ante, 

10 18!?4, Dyson r. Wood, 3 B. & C. 449 (for IS9.3, Munro t'. Meech, 94 Mich. 596, 54 ~. W. 
a court not of record, the judgment must be !?90 (that the former suit Wll~ not tried on its 
pleaded or denied IlS a fact, and not the memo- merits, admitted); Sew Hampshire: 1825, 
rllndum or docket that may hll"" been k<,pt; Judge of Probate v. Bri~gs, 3 N. H. 309 (Pro-
while for a court of record, though the record bllte Court; record held conclusive as to the 
itself is pleaded or denied, it merely" imports," filing of a claim); 1850, Brackett r. Hoitt, 
or not, a judgment). . 20 N. H. 257, 260 (the case made by the pre-

II Eng. 1772, Fisher v. Lane, 2 W. Dl. Sa4 siding judge for determination on appeal is a 
(minute-book of the ~layor'B Court of London; pllrt of the record); Nel1' Yurk: 1S26, Wolfe 
in pro\'ing its judgment on foreign attachment, v. Washburn, 6 Cow. 261, 265 (minutes of a 
in defence tc an action, the omission in the justice as to a claim of set-off, IIdd no part of 
minutes of a record of summons, etc., held the records and therefore contradictable); 
flltal, and semble not to be supplied by parol) ; Washington: l!H1, Scat tIe v. Northern Pacific 
U. S. 1833, Doomer v. Lane, 10 Wend. N. Y. R. Co., 63 Wash. 167, 114 Pac. 1041 (whether 
525 (parol evidence of a justicc's judgment, a liability was covered in a fOilner judgment; 
not admissible). the trial Court's instructions excluded). 
,}tj 12 The following rulings wiiI show the scope 13 Eng. 1761, Morris v. Pugh, 3 Burr. 124::l 
of the inquiry: Gearuia: 1878, Williams t'. (whether a writ in trO\'er was dllted before the 
Goodell, GO Ga. 482 (thllt a notice had not demand and refusal; the nisi prius record 
been served; the opponent's testimony ex- spoke of it as •. of Easter tenn"; held, that 
eluded, the record of proceedin2s being the the pre~umption that it was filed on the first 
proper source); 1897, Pritchett v. Davis, 101 day of the term could be rebutted by the writ • 
Ga. 236, 28 S. E. 666 (" homestead papcrs," itself); 1826, Granger r. George, 5 D. &: C. 149 
not the r"cor'~ in the Court, arc the original, (the declaration's statement of the time of 
in proving the setting-apart); Illinois: 1915, action begun is disputable); 1828, Lester r. 
People ex reI. Bear v. Burt, 2G7 Ill. 640, 108 Jenkins, 8 B. &: C. 339 (so also for a writ) ; 
N. E. 708 (former recovery pleaded in bar; U. S. 1826, Johnston r. Darmh, 8 N. J. L. 
the scope of the judgment m!ly be shown by 28!?, ::l85 (the time of recording lin execution 
testimony as to the e\'idence adduced; hpre, may be shown). 
a drainage assessment); Maine: 18.31, Frost " 1905, Baker Co. r. Huntington, 46 Or. 
v. Shaplei.:h, 7 Greenl. 23G (writ ofj attach- 275, 79 Pac. 187 (acceptAnce of a sheriff's 
ment never rc:turned and thus not matter of bond may be shown orally, if no court record 
record; the attaehment proved orally); exists); 1832, Loury v. Cady, 4 Vt. 504, 505 
JIaruland: 1824, Craufurd ~. State, 6 H. &: J. (the fact of attachment may be proved, be-
Z:H, 234 (a bond filed in the Orphan's Court; tween sheriff And receillters, by the receipt; 
non-delivery allowed to be shown); ltfichiuan: the attachment-writ itself not required). 

3:;3 VOL. v. . 23 v 
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§§ 1215-121i). (2) The ("opy thus used must be verified by a witness; but 
the hearsa,\" \"Crificatioll of the ofiieial custodian, in the shape of a ccrt(tirrl 
COp!!, may he used, under an exeep~ion to the Hearsa~' rule, without calling 
the officer to the stand in person (ullie, §§ J(iii-WS1). (:3) The doetrine of 
the eompletent'ss requires in l1HlIl~' eases that the lcnole of (l dOClllIIl'/lt be pro
duced (allte, § 2110). (4) The rules of authentication often ha\"e a special 
application in the proof of [lelllli1/e/le.~s of a judicial record (allte, §§ 215S-
211i4). (5) The conclusiveness or admissibility of a slil'ril".Y return ill\'ol\"Cs 
sometimes the present principle and sometimes certain distinct ones (a lite, 
§§ I:Hi. Hiti4). 

§ 2451. Same: (2) Corporate Acts and Records: (:3) Negotiable Ir.lltru
menta. (2) \Yhether the art.y of a corporation must at COIlHnon law be in
tegrated in a written record is a question which has gh'en rise to a great 
variety of opinions and of praetiee, l though the modern terulellC'Y is to apply 
no difl'erent rule to ('orporate than to natural persons.2 Whether the pro
ceeding.v of a corporate meeting are suhjec:t to the same rule is 11 distinet 
question, and the analogy of judic·ial records here makes for preserving 
the same eompubory rule; 3 but again the modern tendency is to lea\'e the 
transaction without legal re:;trietioJ1.4 Where sHeh a record i,v made. the 

§ 2451. I ISZi. Bank t·. Dnndridg". I:! 
Whent. 64. Hi. flU (Story. J.: .. In anei!'llt 
times it wn~ held that c()rporation~ aggrp~lIt" 
could do 1I0thing hut hy def~d IIlId:'r tlwir 
common Beal; hilt .•. thc rule has been 
hroken i' . upou in a \'ast variety of ("n.es. ill 
modern tim~. lind canuot IIOW as a genrrnl 
propositioll he supported; ••. we do not 
admit us a general proposition that the acts 
of a corporation. althollgh ill all oth,'r reSpf'ctH 
rightly transacted. arc invulid mere·ly from 
the omil!:!ion to 1111\"1' thelll reduc('d to writing. 
IInless the statute ("r('ating it makes SUi'll 
writing indiHpensahlt' as c\'id('n(",' or to givc 
them an ohligatory force"; l\[ar8hall. C. J .• 
dissent~ at (11). 

• Cases cited in Cook. Corporations. li:'lli:'. 
4th • I §~ ~"I ~ ... C( 'I I' I _ I I _0). 

I Muas. IS:!4. Taylor r. Henry. 2 Pick. au";'. 
·iOl (an unrceord"d adjournment. not provabl!! 
orally; .. if a fact of this kind ("an be proved hy 
parol evidence. it is ditJicult to SCI! why the 
election of officers lIIay not be proved in thc 
snmc manner; thi~ goes to the foundation of 
our system of .. h·i! sodety"); IH:!7, ~lannin~ 
v. Fifth Parish. {j ~lass. 6, 16 (agreement as t .... 
rhurch property; 1\ vote of a parish corpom
tion, 1I0t provable in pllrol); .Vebr. 191-1, 
Yonda r. Royal :-;eighbor~. 96 :-';ehr. 730. 141l 
:-;. W. 926 (corporatc by-laws; the original 
record required; here. the ('u~todian's vcri
fication of a printed copy was held insuffi~h'nt) ; 
U. I. lS!l6. Dennis r. !'olfg. Co .• 19 R. I. 6li6. 
:16 Ati. 12!l (parol proc('edings not admis~ihl .. ; 
hut an exception to the rule is conced('d); 
Wis. 1!1(~t. Chippewa Bridge Co. r. Durand. 
I ,,·, \\.. "5 '" ,,- \\. '0" ( . '1) __ IS. ~ , "lJ .'. • ij '" city counel . 

For a Il'arn('d opinion to th .. rontrary. sec 
that of i'tory. J .. in Bank t·. Dalldridg('. &lfpra. 
I~ Wheat. 64. S2; ~lar~hall. C. J .• dissents at 
Ila. 

• EnOlflnd: 196. Rc Firl'proof Doors Co .• 
Emne)" r. Co .. 2 Ch. ).1";' (Asthury. J.: .. An 
ullrl'rorded rl's"lution may he pro\'ed ali
ulld,,"); Unit-,t/ Stilt ... .: Cal. ISHH. Boggs r. 
Ass·n. III Cal. aii·l. 4:; Pal'. llOli (if no rl'cord 
i~ kl'Jlt. the parol IlTllref.'dings suffice); 19l!J. 
Lawrence r. I'rl"mi"r Ind. Ass. Co .• ISO Cal. 
6"S. Is2 Par. 4:1 I (minutes of a dirf:("tor~' 
ml'ctlllg. h"l<I not exrlush'c c\'hlenec of pro
""('ding,,); Colo. W05. D"II\"l'r r. SIll'nrer. 
;{4 C"lo. 270 •. "2 Pac. 590 (park eornmission; 
authllritic~ colledcd ill an opinioll by Carnp-
1,..11. J.); Ill. 1910. Alton !'oHg. Co. r. Garrett 
Biblical Institute. 2·13 III. :!9S. 90 :-;. E. i04 
(i""lrd C>.f tmstc"s); I a. ISll";'. Zalesky r. 
Ins. Co .• 1O:! b. 51:!. 70 :-;. W. lSi. 71 :-;. W. 
4:l:l (similar); JIinTl. H117. State ex rd. Gall 
r. !.larnps. laG ~linn. ·ila. Iii:! ~. W. 51:~ 
(frateTII!l1 socicty); 19 IS. Dag~f·tt r. !'t. Paul 
T. D. Co .• 141 ~1i1\1I. 51,169:-;. W. 2;;2 (meet
ing of hoard of directors); 'vror. )!lUI. Gn·en 
r. I..3.IlC3St(,f Cn., 61 Xpbr. 47a, S5 X. '.V. 4:i9 
(cou nty board' 5 adlllinistrath'c nets here·. 
an a"coni and satisfaction of a claim need 
not be by written f('cord); Hl20. Smith t·. 
Johnson. lOS :-;('br. 61. I";,S:-;. W. 1;35 (tho\l.:h 
a ,tatllt" require a school hoard to re("ord i(8 
pr{J'· ... ·dini;~. the proceedings ma}" be valid 
hy paml. and may ht:' so e\'idene~d); S. /l. 
IS!!2. \\"illl\{'pes:tuk~,c ('. ~1. AS3. r. Gordoll. Gi 
:-;. H. n". 29 Atl. 412 (r('li~io\ls camp-mp"tillg; 
ae-ts pr"· .. ,,hl .. by parol. no "hartt'r. rul .... or 
vote to rt·j'ord them heini; shown); .V. J. 
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principle of voluntary integration (allie, § 2430) may of course he applied, 
and the record lIlade to control.s 

J t may be addcd that for corporate rceords analogous suhordir,ate questio~lS 
arise as ior judieial rel'ords, for example, coneerning the particular book or 
papcr whieh eonstitutes the record,s and the correction of records' nUlle pro 
tunc' h,\' special proceedin~. 7 

(3) A negotiable instrulllent is by common-law custom required to be inte
grated into 11 single doeullwnt. The onl,\' feature in whieh this appears to 
ha\'e been left doubtful at eommon law was thl ac('('ptance, which (en'n 
though distinguished from a promise to accept) was by some thought to be 
effective thou~h not eontained in the bill; but this anomaly was cured by 
statute.8 Tne pel'uliarit,\· of the general rule in its appli('ation to negotiable 
instruments is that it not only requires the e,;sential features uf the nego
tiable obligation to be included. hut also requin''; the exdusion of other terms 
of the transaction. lIenee the peC'uliar aspl'd of the rulc of voluntary in
tegration when applied to the relllaining parts of the transaction, as already 
examined (allte, §§ 244:3-244.'»). 'Yht:ther, as a matter of theory, tlio:;e COll

sequenee:; should be deemed to belong' under the present head, a:; due to the 
element of compuisor,\' integration, may Le open to argument. 

§ 24;'):2. Under Statutes: (1) Wills; (2) Ba.llots: ~3) Insura.nce Policies. 
(1) 13,\' the statute of Henry YIII (prmt, § 2·1;"j-t), a /I.'ill of land was required 
to be in writing, and by the statute of frauds of Charles II a will of perSOil
alty was practically (through the restrictions of . .;c('tion 10 011 lluIleupatiH 

1910. Cuok r. ~IlInaS'lU"". so X. J. L. 206.;6 dieted. but omissions may b~ supplied); Or. 
A tl. 310; .\' . .If. HJ IS. Hueb 1'. Rehder.:!4 1905. :\orwich ln~. Co. r. I)r~g()n R. Co .• 4G 
:\. ~r. 5:1·1. Ii·1 I'"e. 9(J:! (expulsion from !I Or. 1:::;. ;.-; Pal'. 10::1; (m""It'r fllt'chanks' 
labor union; minut~:l held /lot conclusi\"~); as~()pjati"n); Fa. I"U-l, Holand t'. District, 
X. }". :;1. I!109. c. G5, p, !!~. Ft·h. 1;, C. 1'. A. WI Pa, 102. lOG, !!.-; .. \11. U!J5, lOIl7 (school-
1!)20. § :li'S (recital in a re('ord of a meeting, directrors; the r~cord Illust I", used. if thC're 
etc .. that the n)('~tiltg was notitie,). held, or is OOl·). 
adjourned, to be evidence); Oklo WI7. Rogers COlilra: l!)OG. Ros~ t'. Indellt. C. Kadisho. 
t'. Bas~ & Harbour Co., 64 Oklo 321. lGS Pac. 215 1'::.. 6!l, G4 Atl. 40L 
212 (minutes of an excise board); P. R. 10::0. For the ad'rlissilJl·lily of ~urh records in 
Gandia r. Porto Rico Fert. Co., 2S P. R. 516, general. see allle. H 1Oi'4, WGt. 
51!) (ownership of stock); Wash. 19~, GO\'o e IS;6. Fraser 1'. Charl<-ston. s:-;. C. :)18. 33; 
t'. Tacoma. a·1 Wash. 4:H. 76 Pac. 73 (county (transfer-book of a corporation !s secondary to 
board); and cascs cited in Cook. COTIJUra- the share-certificate. ill showin~ the fact of a 
till!lS, § 71·1. transfer); ISG9. Iowa ,\: )1. R. Co. t'. l','rkills. 

'('''"11. 189;, Statc 1'. ~Iain. G9 Conn. I:!:l. 2S la. 2S1. 283 (corporation suhscription-book, 
3; Atl. .-;0 (destruction of tr.!(>s ha\'ing a COIl- not the memoranda containing the actual 
tllgious disease; to show that certdin alleged signatures, treated as the ori~in"l contract. 
re~ulations of the State Board of Agriculture the officer being the agent to prepare it), 
had not been adopted. evidence that the rec- 7 1920. Robbins 1', Herrin. - Ill, , I!!; 
ord of their adoption had been subsequently N. E. :15a (city ('oUlH'il's journal); 1SU7, 
interlined wns rejected); Ida. 1909, Just Everett r. Deal. 14S Ind. 90. -17 :\. E, 21!l 
t'. Idaho C. & 1. Co., Hi Ida. 639. 102 Pac. 381 (town board's records). 
(not conclusi\'e against minority stockholders) ; ! ('[LieS cited in Ame~' ('as~s on Bills and 
La. 1905. State v. Farripr. 114 La. 57!), 3S So. :\'lIes. I. W~, 186. notes; 1;04. St. :; & 4 
460 (lodge of ~Iasons); Mich. I!JOO, D~rosiB Anne, c. n. §§ ·1, 5; IS:!I.:'t. 1 ,\: 2 Ceo. IV, 
1'. Lor"", 15S ~Iich. G·1. 122 X. W. :35; (mu- ~,7s, § 2; 11';78. 81. 41 '" 42 Vic·t. c. 13, § 1; 
niciplIl corporation records); 1920. :\ orth era wford. :\ I'gotin ble I nstrumt'nts Law, 
Star T. t'. ('!)wdry, ::12 ~lieh. 7. 17(1 :\. W. §§ 2::&· 2:3:1; IS;5. ~cudd~r r. l'nion :\at'l 
25!J (luwutihi!) board records canuot be cCllltra- Bank.!)1 l'. S. 400. 410. 
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wills) required also to be in writing. But under neither of these provisions 
was any integration required, i. e. any reduction of the testamentary acts 
into a single document. Hence, wills of land, from 1540 to 1678, and wills 
of personalty, down to 1837 in England, might be contained in seyeral writ
ings, more or less fragmentary and inconsistent, and yet valid as written 
testamentary utterances taking eft'ect as a single will upon the testator's 
death. In the practice of the ecclesiastical Courts up to the last moment of 
this regime might be found frequent instances of the lack of any rule of 
integration. l 

~or was the change effected by any expre6S legislatiye statement. But 
the formality of attestation, indirectly but practically, produced an equiva
lent result. By the statute of frauds (in 1678) wills of land, and b~· the statute 
of wills (in If 37) all kinds of wills, were required to be executed with the 
formality of attestation. This formality ousted the earlier loose practices, 
and in effect compelled testators to place all their testamentary provisions 
in a single Mcurnent: 

1866, WILDE, P. J., in GuardhoU8e v. Bku:kbum, L. R. 1 P. & D. 109: "The Wills Act 
[of lS3i, requiring signature and attestation) has worked a great change in the testamen
tary law, as administered hy the ecclesiastical Courts on this head. Under that (priorI 
law, a testamentary paper needed not to have been signed, pro\;ded it was in the testa
tor's writing; and all papers of a testamentary purport. if in his writing. commanded the 
equal attention of the Court, save so far as one, from its date or fOl'm, might be mani
festly intended to supersede or revoke another, as a wiII superseding instructions. or a 
subsequent \\;11 revoking a COJ"mer." Z 

Under this requirement, to be sure, the document containing testamentary 
act need not be a physically single and undivided paper; but the physically 
separate pieces must at least form a single grammatical or literary struc
ture.3 ~evertheless, it remains true in theory that no statute compels the 

§ 2452. 1 1783. Blackwood 1>. Derner. 3 question is, if these papers were found in the 
Phillim. Eccl. 458. note; 1830. Taylor v. bureau with the will. can I say. from the COll

D·Egvillc. 3 Hagg. Eccl. 202; 1830. Bragge tents of the will. these two papers are the 
11. Dyer, 3 lIagg. Eccl. 207; 1830. King's papers referred to? "); 1830. Dillon 1>. Harris. 
Proctor 11. Daines, 3 Hagg. Eccl. 218. 2:n 4 Bligh. N. s. 321. 358 (will devising property 
(showing the looseness of practice then obtain- to a son so long as he keeps a certain" solemn 
ing in the ecclesiastical Court). engagement •... which engagement signed 

~ So also in this country: 1895. Bamewall by him I have put into the hands of my said 
1>. Murrell, 108 Ala. 366. 18 So. 831 (under trustees"; a certain engagement not admitted, 
modem statutes ... the true inquiry is not as to because not sufficiently identified); 1858. 
the completeness of the paper, but as to the Allen 1>. Maddock. 11 Moore P. C. 427; 1881, 
finality of the intent and purpose of the testa- Gould 1>. Lakee. L. R. 6 P. D. 1; 1894, Gar
tm:, manifested by the observance of the nett's Goods, Prob. 90; Lewis v. Lewis. [19071 
formalities of execution required by the Prob. 1; University College of North Wales v. 
statute "). Taylor. [19081 Prob. 14.0. 

I ENGLAND: 1801. Smart 1>. Prujean, 6 Vest IRELAND: 1896. White's Goods. L. R. 1 
Jr. 560, 565 (L. C. Eldon: "The rule of law is Ire. 269 (words added below the signature); 
that an instrument prol>erly attested. in order 1905, O'Carroll t'. Hastings, L. R. 2 Ire. 612. 
to incorporate another instrument not at- UNITED STATES: Ala. 1895. Barnewall ~. 
tested, must describe it so as to be n IDanifes- Murrell. 108 Ala. 366. 18 So. 831 ("The va
tation of what the paper is which is meant to lidity of the instrument ns n will is unaffected 
be incorporated. in such a wny that the Court because of the fact that it is composed of or 
can be under no mistnke. • •• The true written on severnl separate sheets. if they are 
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testator to integrate in a Ringle document; if the formality of attestation 
is ohserved, he may have any number of documents. . The only aspect in 
which the theory can have any iJractical consequence is in the difference be
tween a will and a codicil. in effect, a codicil is a document, separate per
haps in existence and t!i.ne, which is made appurtenant to a will, and goes to 
modify it and to muke up with it one entire testamentary act. A win, on 
the other hand, is an independent document complete in itself, superseding 
and integrating ali other testamentary acts.4 Hence, for example, a docu
ment which is strictly a will must be held to revoke by implication all parts 
of a prior will, though a codicil would revoke only such parts as were incon
sistent with it. Possibly, however, this aspect of the distinction may better 
be explained by denominating each codicil a separate testamentary act, alter
ing or novating the prior act, as contracts are novated (ante, § 2441), and 
this would leave it practically true in every aspect that the formality of 
attestation has in effect compelled the integration of testamentar~' acts. 

(2) By statute an electoral ballot is now almost universally required to be 
integrated into a single document; although even under the s~'stem of the 
common law there was seldom any opportunity of casting a written vote in 
any other wav.5 

• • 
(3) By statute in se\'eral jurisdictions all parts of a transaction of z'n.wr-

'anee must be embodied in a single document; 6 and the construction of this 

connected and coherent in 8ense and by an 4 Yes. Jr. 10 ("There i.s a great distinction be-
adaptation of the several part8 "); Colo. tween wills and codicils in this respect. If 
1906, Whitney r. Hanington, 36 Colo. 407, 85 there are two separate papers, both called wills, 
Pac. 84; Conn. 1904, Bryan's Appeal. i7 inconsistent with each other. it is not the rule to 
Conn. 240, 58 Atl. 748 (doctrine of "incorpora- prove both, in the Ecclesiastical Court; the 
tion by reference" applied); 1907. Hatheway last is the will; from the nature of the instru-
v. Smith, 79 Conn. 500. 65 Atl. 1058 (able ment it rcvokes the other. . • • But if it does 
opinion by Hamersley. J.; dealing with the purport to be coupled with another instrument. 
distinction betwecn a separate unattested and it is as much a part of that instrument as if it 
thereforc void document incorporated by ref- was written upon the Same paper"). 
ercnce and a scparate documcnt aiding to I Comparc §§ 1240. 1967. 2421. ante. 
interpret a descril>tion,; Ill. 1907. Palmer ~. 8 Fed. 1902. Albro v. Ins. Co .• C. C .• 119 
Owen, 229 III. 115. 82 N. E. 275; Ia. 1907. Fed. 629 (Considinc r. Ins. Co .• !liass., fol-
Schillinger r. Bawek. 135 Ia. 131. 112 ~. W. lowed); 19(H, Manhattan L. Ins. Co. v. 
:1I0; Kan. 19113. Shulsky r. Shulsky. 98 Kan, Albro. 127 Fed. 281. 62 C. C. A. 21:l (Masss-
69. ~.S7 Pac. 407 (incorporation by reference) ; chusctts statute construed); Ill. 1922. Keller 
L:J. 1909. Drysdale's Succession. 124 La. 256, t>. North American Life Ins. Co .• 301 III. 198, 
50 So. 30; Mich. 1909. Brc.,ler's Estate. 155 133 ~. E. 726 (St. 1907. p. 367. § 1. requiring 
?.lich. 567, 119 N. W. 1104 (doctrine of in- the policy to constitute the entire contract. 
corporation by reference. applied) ; Mo. 19:?: applied); Ky. 1904. Hunziker r. Supreme 
White 1'. Reading. ~fo. -. 239 S. W. \lu Lodge. 117 Ky. 418. 78 S. W. 201; 1910. 
(deeds referred to in a will); N. 1'. 19U;. Southern State8 M. L. Ins. Co. 11. Herlihy. 
Reynolds ~. Reynolds. 224 N. Y. 429. 121 138 Ky. 359.128 S. W. 91; 1921. New York 
N. E. 61 (bequest in trust to dispose" as I have Life Ins. Co. r. Long. 193 Ky. 19, 234 S. W. 
advised nnd directed him to do "); N. C. 735 (statute of ·Wyoming. held not to require 
1913. Watson 11. Hinson. 162 N. C. 72. 77 S. E. attachment of applicatio!l to policy as required 
1089; Pa. 1919. Seiter's Estate. 265 Pa. 202. by Ky. Stats. U 656. 679); Mass. St. 1894. 
108 At!. 614 (principle applied). c. 522. § 73. Gen. L. 1920, c. 175. § 131 (every 

Compare Burge \1. Hamilton, 1884. 72 Ga. insurance policy mU8t have the application 
568. 619. See: Raleigh C. Minor. .. Testa- attached thercto. .. otherwise the application 
ruentary Incorporation by Reference" (Vir- shall not be considered a part of the policy or 
ginia L. Rev .• III. 583). received in cvidence"); 1896, Considine f. 

, 1799, Arden. M. R., in Crosbie 11. Macdonal. Ins. Co., 165 Mass. 41l2. 43 ~. E. 201 (both the 
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type of statute illustrates neatly the distinction between the doctrine of In
tegration (ante, § 2425) and that of W:itten Formality (post, § 2·1M); he
cause even written parts of the transaGtion not ~mbodied in the policy will 
by this rule be ignored. It is also to be noted that these statutes go further 
than any other application of the rule, in that they require a physical, and 
not merely (as for wills) a grammatical or literary integration. 

(4) Similar requirements have been made by statute occasionally for 
sundry fran.~actio1!8, requiring all terms to be contained in a physically single 
instrument. 7 

§ 2453. Conclusive Certificates, distingujshed. The principle of Integra
tion, by which the document becomes the very embodiment of the transac
tion, must be distinguished from the principle of Conclusive Testimon~' (ante, 
§§ 134,j-135:3), b~- which a particular person's written report is taken as 
conclusive and no contran- testimom' is allowed to o\-erthrow it. The COIl1-., . 
mon result of both prineiples, though by different reasonings, is that the 
terms of the writing are decisive. But the practical difference between the 
two principles ftppears when the writing itself is lost and cannot be pro
duced; for here, b~· the former principle. the terms of the writing must 
nevertheless be proved (ante, § 2450) because it is the sole embodiment of 
the transaction; while b~' the latter principle the conclush'e testimony is 
merely preferred to others, and therefore when it becomes una\-ailable the 
preferencp. ceases, ancl other testimon~' may be used (anfe, § 13-W). 

There are but few genuine instances, of the principle of conclush'e testi
mony, and these not unh-ersaUy conceded; the chief of these are a magis
trate's report of te,ytimony at a preliminary examination (ante, § 1349). the 
enrolled copy of a legislafiu act tanfe, § 1350), and the election-judges' certl:fi
cafe of votes (ante, § 1351). There are a few other instances (ante, § 1352) in 

, 

unattached application and the insured's oral not contained in the policy. cannot be con
utterances, excluded); 1900, Holden r, Pru- sidered; Collin, J.: .. It is clear that the 
dential L. Ins. Co., 191 :\la58. 15:3, 77 X. E. Legislature enacted by the section that the 
309 (where the policy docs not refer to the policy, that iR, the paper or document. should 
application, the latter may be used to show contain physically the entire contract ") ; 
Craudulent misrepresentations; this seems PCTlTI. St. 1881, May 11; 1905. Custer v. 
unsound); 1906, Paquette r. Prudential Ins. Fidelity M. A. Ass'n, 211 Pa. 257, 60 Atl. 776 
Co., 193 Mass. 215, 79 ~. E, 250; 1907, (citing prior cases); Tex. Re\,. St. UH I, 
Langdeau v. John Hancock :\1. L. Ins. Co.. § ·1951; 1921. Southwestern Surety Ins ('0. 
194 Mass. 56. 80 N. E. 452; Miss. Code v. Hico Oil :\1 ill , Tex. ,229 S. W. 479 
1906, § 2675, Hem. § 5141; 1918, So\'erei~n (under Rc\'. St. 1911, § 4951. requiring e\'Cry 
Camp tl. Farmer. 116 Miss. 626, 7i So. 655 policy of insurance to be .. accompllnied by " 
(Code 1906. § 2675, held to create" not a rule written, photographic, or printed copy oC the 
oC evidence, but a nile of substantive law") ; application Cor such insurance policy or con
Mo. 1915. Schuler v. ~Ietropolitan Life Ins. tract, as well as a copy of all questions asked 
Co., 191 Mo. App. 52. 176 S. W. 274 (under and answers given thereto," the insured's 
Rev. St. 1909, § 6978, "the failure [oC the answers containl'd in an application not so 
insurer] to attach the application or its sub- accompanying the policy cannot be used to 
staDce to the policy ... bars th~ defendant pro\'e a defence of false representations, e\'l'n 
[insurer] from using it aguinst plaintiff" to though the statute dops not expressly so 
show false representutions as to health); N. Y. pro\·ide). 
1916, Archer r. Equitable LiCe Ass. Soc., 21S 7 1917. Columbus Merchandise ('0. r. 
N. Y. 18. 112 X. E. 4:33 (under Conso!. L. Kline. D. C. S. D. Oh., 248 Fed. 296 (applying 
c. 28, Insurance. § 58, alleged false represen- Ohio Gen. C. § 85{lS. roncerning aales of per
tations made knowingly by the insured, and sonal property; cases collected). 
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whieh the principle il; involved in appearance only; for example, the con
clusiveness (in some jurisdictions) of a notary's certificate of a married 
woman's mlurdary uch/oll'lcdgmellt of a deed at a privy examination is in 
reaEty an instance of the binding effect of a judicial proeeeding, and depends 
upon the law of judgments. In all the foregoing cases, the difference be
tween the rule of conclusiveness of testimon~' and the rule of judicial rec
ords is seen in this feature, that the judicial record represents and is in legal 
theory the transaction itself of the Court, while in the former instances the 
certificate is the officer's report of sOlllebod~' else's doing or of some external 
happening. Obviously, in such installces the theor~' of integration cannot 
apply, because the writing of the offieer cannot be the embodiment of the act 
of some other person, but can only be testimony about it. In the case of a 
deposition, on the other hand (ante, § 802), the written deposition signed by 
the deponent is the embodimeht of his testimon~', while the caption-certifi
cate is the officer's report. of what happened in his presence. l 

Further to be distinguished are statutor;,' rules of substantive law which, 
in the guise of rules of conclusive evidence, practically declare certain facts 
legally immaterial, for example, the rule that a tax-officer's recitals, in 
his deed, of the due performance of certain prior proceedings shall be con
clusive evidence of these factp- (ante, § 1353). Such a rule, so far as consti
tutionally valid, is no rule of Evidence, but merel~' a rule declaring certain 
facts iegally immaterial to av·:>id or produce a certain result. 

C. SOLE:\i.XlZA TIOX OF J t:'R.\L ACTS 

§ 2454. Writing as a Formality; Sta.tute of Frauds. 'When it is required 
that a transaction, to have jural effect, must be in writing, the requirement 
is one of form or solemnity. The principle of Solemnization differs from the 
t\ .... o preceding ones in that it does not inquire whether the act was done at 
all, nor whether it was embodied in a single utterance, but merely whether 
its form of utterance was sufficient. Stamp, Seal, Attestation, 'Vriting,' all 
these are different varieties of formality; but the fundamental and most 
common one, in all modern systems of law, is Writing. 

1. That the rule of Written Formality is independent of the rule of Integra
tion, just examined, is plain. For example, a wiII of land, during the cen
tury after it was first required to be in writing (ante, § 24.j2), was in all that 
time not required to be in a single document. So, too, of insurance applica
tions under modern statutes (allte, § 2-152). On the other hand, when the 
parties have reduced their transaction to a single writing, the rule of Inte
gration applies (ante, § 242;:), although the transaction might have been 
valid without any writing. Whenever, then, the question is whether a 
transaction, to be valid, must be in writing, not merely oral, it is a question 
of Written Formality. This question is presented when the parties have 
used no writing, and is a distinct one from that which arises after the trans-

~. 

I Compare Mr. Gulson's analysis, in his treatise cited ante,!§" 1349. 
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action has been done in writing, i. e. from the question of ., \·ar: .. ing the 
writing" already dealt with. 

What transactions. then, arc required by lall: to be dow in writing, as a 
condition of jural \'alidity? 

2. At common law, lIone, it would seem. The historical surroundings of the 
common law in its origins were unfavorable to such a requirement (ante, 
§ 2426). E\'en for dealings with land, livery of seisin persisted for centuries 
as a sufficient formality; and only where liver:..' was impossible, namely, for 
incorporeal rights, wm; the requirement of a written deed of grant de\'elopeo, 
and even here some sort of symbolic seisin, in the way of attornment or view 
or the like, was needed to complete the title. l Judicial records, another 
example of the modern necessity of writing, began as the mere recollection 
of the judge (ante, § 2426); and negotiable instruments, the one full and in
dubitable instance of compulsory writing, were a distinct borrowing from 
international mercantile custom. In modern times, numerous local statutes 
ha\'e insisted on the formality of writing for specific miscellaneous tran,;
actions.z Yet it may be said that, in general, apart from statutes, and apart 
from one special doctrine (post, § 2455), no jural act was required to be in 
writing.3 

Even among statutes, there are few of wide scope. These date back to the 
innovating provisions of the 1500s, b~' which bargains and sales,4 as well as 
wills,S of land must be in writing. The next and greatest measure of this 
kind was the statute of fralld~ and perjllries. in WiS, which extended the 
formality of writing to the remaining most important transactions in land 

§ 2454. 1 Pollock and Maitland. History marine insurance to he in writing); U. S. 
of the English Law. II, 82. 93. 139. IS51. Greeley ~. Quimby. 22 N. H. 335. 338 

The development of a rule requiring writ- (" As the law required that the return of the 
ing. as contrasted with oral testimony. was selectmen laying out the road should be in 
going on during this same period on the Con- writing. no other proof can be SUbstituted for 
tinent also. where Roman law traditions were it. so long as it is in existence and within the 
equally lacking in such a requirement and power of the party to produce "); 1826. Fox 
the maxim ran "t6moins passent lettre8." A v. Lambson. 8 N. J. L. 275. 276 (manumission 
history of the measure which corresponds in being required to be done ill writing. ett' .• other 
France to the Statute of Frauds and Perjuries, evidence of manumi.'lsion was excluded). 
viz. the Ordinance of Moulins, Feb. 1566. will 3 1900. Johnson v. Griswold. 177 Mass. 34. 
be found in the following places: Bril'Saud, 58 N. E. 157 {where no statute controls. an 
History of French Pri"ate Law. § 371:! (tr. official resignation may be oral); and cascs 
Howell. 1912. Continental Legal History cited an(~. § 2427. The ease of corporate rec
Serics, vol. III); H. Capitant. 1!:tude critique orda (allte. § 2451) was perhaps an exception. 
dl's restrictions apport6es par Art. 1341 . • . ii. 4 1535. St. 27 H. VIII. c. 16 (" no manors, 
la recevabilit6 de la preuve testimoniale lands. tenements. or other hereditaments. shaH 
(Bulletin de la Soci6Ul des 1!:tudes L6gislatives, pass. alter. c.r change froro one to another •••• 
14th yr .• 1918. p. 190). by reason only of any bargain and sale thercof, 

2 Eng. The following will serve !IS examples: except the same bargain !lnd sale be m!ldc by 
1800. White 11. Wilson, 2 B. &; P. 116. 119 (the writing indented. scaled, and inrolled in one of 
statute requiring agreements for wages of the kins's courts of record ••• "). 
crews to be in writing. and the !lrticles in this 5 1540. St. 32 H. VIII. c. 1. § 1 (gives liberty 
case h!lving noted the wages of the mate at to devise alll!lnds "as well by his last will and 
61. a month, a further orruagreement that the testament in writing. or othel wise by any act 
mate should have the average price of a negro or acts lawfully executed in his life "); 1603. 
slayc sold on the ship's account was excluded, Molineux 11. Molineux, Cra. Jac. 144 ("a will 
because the statute required writing); 1814, cannot refer to words only, without writing: 
St. 54 Geo. III, c. 144, §§ 3-5 (contracts of but it ought to be s will in writing for all "). 
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and to many classes of cOlltra<"ts awl of delllings with personalty.6 This is 
not the place to follow out in detail the requirements of this statute and 
those which have adopted its pro\'isiolls ill the Cnited States. But it is 
necessary here to examine its provi:;ions so far as thl':' bear on the theoQ" of the 
parol evidence rule, and to discriminate it:; relation to the prineiples already 
considered. 

3. The prodsions of the statute fall into two classes, those of Sections 1, 
3,5,7, and H, and those of Sections -1 and 17. 

(a) The terms of the first 'group of these sections are significant; they 
deal plainly with the formality of the act. It must be "put in writing," and 
otherwise it "shall be utterly void." Sueh a transaction, then, if not in 
writing, is of no jural effect. The writing is constitutive, not men'l~" evi
dential. But if it i.'J put in writing, according to the statute, is the writing 
the exclusive memorial of the transaetion, in other word". is there com
pulsory integration, under the principle alread:' considered (al/te. §~ 24;')0-
2452)? Xot necessaril~", that is, not in consequence of the statute. The 
requirement of signature, in all tho;;e fi\'e sections, will tend to induce parties 
to reduce their transaction in its entirety into a single document, but this is 
only an indired consequence of the statute, as already noticed in the 

& 1678, St. 29 Car. II, ('. 3. § 1 ('·l1llleases. 
edtate~, interests of freehold, or tern!s uf years, 
or r.!lY uncertain interest of. in, to, or out of any 
nlCs~uag(,s, manur.:;, laIld,t;, tenenlCmts, or }u·re
ditaments, made or created by livery and sl'isin 
only, or by parol. and nol pili. in u'rilinu and 
sioned by the parties so making or creatill!! the 
same, or their agents thereunto lawfully au
thorized by writiug. shall have the force and 
effect of leases or estates at will only, and shall 
not either inlay; or equity be decmed or taken to 
haye any other or greater force or effect ••• "); 
§:3 (" noleases.estates.orinterests •. " [in land] 
shall ••• be assigned, granted. or stil"rendered, 
unless it be by deed or note.in writillU, SiOllfd by 
the party so assigning " •• "); § 4 ("110 action 
shaU be brought whereby to charge any execu
tor or administrator upon any speciul promise 
to answer damage:! Ollt of his own estate. or 
whereby to charge the defendant upon any 
specilll promise to answer for the debt, de
fault. or miscarriages of another pcrson. or to 
charge any person upon any agreement made 
upon consideration of marriage, or upon :my 
contract of sale of lands. tenemcnts, or hcre
ditaments. or any interest in or conecrning 
them, or upon any agreement that is not to be 
performed within the spllce of one year from 
th" making thereof. unless the aoreemenl upon 
which such action shall be brought. or some 
memorandum or note thereof, shall be in writino. 
and sioned by the party to be charged there
with. or some other person thereunto by him 
lawfully authorized "); § 5 (" all devises and 
bequests of any lands or tenements ••• shall 
be in writ inc;. and sioned by the party so 
devising the same, ur by some other person in 

his "r~sence and by his expre~5 directions. and 
shull be altc:stcd "lid suoscribul in th" prr.'ence 
of the said de"bur 1)\' thn'e or four credible • 
witnesses, or else th .. ," shall be utterly void . " 

and of none effect "); § 7 (" ull declarations or 
creations of tru.t~ or confidences of any lands, 
tenements, or hereditaments. shall be mani
fested and pro red by some U'Titi"o siuned by the 
party • • • • or else they shall be utterly roid 
and of none pffeet "); ~ 9 (" all grants and as
signments of any trust or confidence shall 
likewise be ill u'rilinu sio1lt'd by the party 
granting or as.igning .•. or else shall likewise 
be uUerly void and I)f none ,·/Teet "); § 17 
(" no coniract for the sale of any goods " • " 
shall be allou:cd to be Good, except the buyer 
shall accept part of the goods so sold, and 
actually receive the same, or give something 
in earne.'lt to bind the bargain, or in part of 
payment, or that some nole or memorandum in 
writino of the .aid baroain be made and sioned by 
the parties to be charged by such contract, or 
their agents tlll'reunto luwfully authorized ") ; 
§ 19 (" no nuncupative will shall be good •. " 
that is not proved by the oaths of three o;,;t
nesscs (at the least) that were present at the 
making thereof, nor unless it be proved that 
the testator at tho time of pronouncing the 
srune did bid the persons prellent. or some of 
tbem. bear witness that BUch was his will, or to 
that effect "); § 20 (" after six months passed 
from the speaking of the pretended testamen
tary words, no testimony shall be rec('ived to 
pro\'e any will nuncupative, except the said 
testimony, or the substance thereof, were 
committed to writing within six days after 
the making or the said will"). 
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case of wills (ante, § 2452). The emhodiment in a single writing is voluntary, 
not compulsory. For example, if the owner of a farm by a single negotiation 
makes leascs and crop-contracts of various parts of it,' the statute would be 
apparentlj-' satisfied by a series of signed letters between the parties. 8 Fur
thermore, if the trans.'lction covered matters both within and without the 
statute, such as a lease of land and a sale of tools, and the former was em
bodied in a single writing, there is nothing in the statute to render the latter 
part of the transaction invalid; and if Ii Court should refuse to give effeet 
to the oral part, it would be solely beeause of the principle of voluntary 
integration, leading the Court to belie\'c that by the intent of the parties 
the document was the sole memorial of the entire transaction. 9 Thus, so 
far as the Sections 1, 3, 5, 7, and 0, of the statute are concerncd, the question 
whether the transaction satisfies the statute by being" in writing" is essen
tiall,\' distinct from the further question wlwther by the other rule (of inte
gration) the transaction has been so embodied in 11 single document as to 
exelude other writings or oral utterances which passed in the course of the 

• • negotIatIOns. 
(b) The terms of the second group Sections 4 and 1 i differ radieally 

in theor~' of Formality, but their relation to the principle of Integration is the 
same. 

They differ, in theory of formality, from Seetions 1, 0, 5, 7, and 9, hecau:ie 
they require ollly a ,; note or memorandulll in writing" of the "agreement" 
or "bargain." In other words, the writing 111 not the contract, but is distinct 
from it and is merely the party's admission that su('h a contract was made. 
This difference is plain, and is generally conceded,1O and shows its practical 
results in various ways. For example, the written admission may be made 
subsequently to the contract; 11 it may e\'en in terms attempt to repudiate 
the contract; 12 it may be It letter to a third person.13 Practically, to be sure, 
the effect is the same, so far as the necessity of a writing is concerned; for 
it must mention and cover all the essential terms, if not all the terms what
ever, of that part of the transaction covered by the statutory requirement; 14 

and these terms so written, of course, cannot be o\'erthrown or varied by other 

7 The cMe of a transfer of freehold estates vaJid, not enforced in En~land, sinr,c the 4th 
would be different, because II scaled deed is 81'rtinn did not make contrllrts void, hut only 
there required: Browne, Statute of Frauds. ulTeetcd the remedy by requiring a specific kind 
5th cd., § 6. of e"idencc); 1i;!;:J. Mllddison ~. Alderson, 

8 This point docs not appear to have hl'en L. n. 8 App. Cag, 46i. 4i4; Hl02, Vaughan 
decided, 80 far ns the citations in Browne, ubi Williams, L. J" in R" Holland, 2 Ch. 360. 3i5 
.upra, show. ("The statute of fr:mds does not deal with the 

v A good example of this is seen in Bretto validity of the agreempnt; it deals only with 
r. Le\'ine, .SO Minn. 168, 52 ~. W. 525 (1892), the evidence to (>rove the agreement"); V. S. 
cited ante, § 2430. Compare also Lowrey r. 1875, Townsend v. Hargreaves, 118 Mass. 325. 
Downey, Ind., Brockett v. Bartholomew, Carr 334. 
r, Dooley, Durkin r. Cobleigh. Mass .. Hannan 11 Browne, ubi supra, § 352a. 
r. ffallnan, U. S., Long v. Perine, W. Va., cited 12 Browne, § :15411. 
an/C. § 2H2. 13 Browne. ~ a5411. 

10 E1l{J. Browne, ubi supra. §§ 115a, 135. u lli04, Wain v. \\""rlters, 5 East ]0, 19; 
136, 344; 1R52. Leroux v. Brown, 12 C. B. 801, 1878, Grafton I'. Cummings, 99 U, S. 100; 
824 (oral contract made in France, and there Browne, ubi supra, §§ 331 If. 
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written or oral utterances; 1:; so that the parties are in this respect in the 
same plight practicall~' as under Sections 1, a, ,5, 7, and 9, in spite of the 
difference of theory. 

But what of the rule of integration r Is there any difference in that respect? 
By no means. For example, under Sections 4 and 17, a series of letters or other 
documents will suffice to satisfy the statute, and ~'et the terms of the trans
action may be scattered through the negotiation and not embodied in a single 
document. ls Again, if a transaction includes matters both within and without 
the statute, the satisfaction of the statute for the former may be made, and 
then the remainder though not in writing may be enforcedY In short, the 
parties may satisfy the statute without embod~'ing their entire transaction in a 
single writing, or with embodying the statutory part of it in writing and the 
remainder orally. Thus the question whether any particular writing is the sole 
embodiment of their transaetioll is adistinct one, and depends upon the intent of 
the parties. Here, then, as under the other Seetiolls of the statute, the principle 
of Integration is found to be independent of theprineiple onYritten Formality, 

§ 2455. Same: Discharge and Altera.tion of SpeCialties, etc. (1) Although 
writing was in general at common law no Ilecessar~' formality to any transac
tion (ante, § 2-!5-!), yet in one respect it was made neeessar:' by the appli
cation of a peculiar doctrine, who:ie Roman origin and medileml yogue hayc 
been alread~' notieed (anie, § 2-!21i), namely, the doctrine that an (lci of a 
"higher naiure" cannot be altered or annulled by an:,thing of an "inferior 
nature." The result of this ,vas that where the parties had chosen to adopt 
the" higher" form in their original transaction, a form equally" high" could 
alone suffice to dispose of it. This notion was seen in the rules that a sealed 
co,'enant could not he discharged by a transaction' in pais.' I and that an 
assumpsit was dischargeable by parol, unless broken, and then only by sealed 
deed,2 and in the controversies whether payment before maturity could dis
charge a. bond,3 and whether a parol extension of time to the prineipal of a 
bond would discharge the surety.4 ::\Iost of these questions arc nm': go,'
erned by a rational policy irrespective of the scholastic technicality of the 
traditional maxim.s It is enough here to note the place they hold in the 
general theory of jural acts. 

15 Browne, ubi supra. §§ 417, 418. Legislation has often intervened to m!lke 
I~ Browne. § 348. Compare the cases cited tIll' change: (',,1. (;. C. p, 1S7:!, § 1932 ( .. A 

in Ames' Ca~es on Trusts, !!d cd., p. 179, note. writin~ under :;eal nitty therefore be changed 
17 Browne, H 117, Il7a. or altogether discharged by a writing not 
§ 2455. 11606, Blake's Case, (; Co. Rep.43b. under seal "); Ind. Burns' Ann. St. 1914. 
2 1676, Milward v. Ingram, 2 :'>Iod. 43. § 466 (" A writing under seal, except convey-
s 1790, Sturdy v. Arnaud, 3 T. R. 599. ances of real estate or any interest. therein. 
~ 1821, Dtwey 11. Prendergass.5 D.& Ald. 187. may be changed or altogether discharged hy 
6 Compare the cases cited in Professor Ames' a writing not under seal "); Or. Laws 1920, 

Cases on Trusts, 2d ed .. p. 128, note. and his § 776 (like Cal. C. C. P. § 1932). 
article on Specialty Contracts in the Harvard A good il!ustrlltion of the distinction b.'
I.a\\" Re\'iew, IX. 49,55 (1895), ane! in Proles- tween all invalid oral alteration 01 a seal"c! 
~()rWil!iston 's article on Discharge of Contracts, contract and a valid waiver b~' estoppel is found 
in the Columbia Law Re"iew, IV, 455 (1901); in the follo .... ;ng case: 1911, Becker t>. Beckpr. 
1917. Sachs r. Owings, 121 Va. 162, 92 !'l.E. !H17. 250 III.ll7, 95 N.E. 70 (ante-nuptial contract). 
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(2) Under the statute oj frauds, a not dissimilar question arises, when a 
transaction covered by the statute is duly made in writing u.nd then an oral 
alteration is afterwards made. This oral alteration mB_kes a new transaction 
together with the terms of the original transaction. Yet the result is that the 
new transaction as a whole is no longer in writing as required by the statute, 
but is partIy oral and partIy written; and thus, although the mere alteration 
is in itself not expressly required to be in writing, yet the transaction as a 
whole is now unenforceable.6 

Neither of the foregoing doctrines involves the rule of Integration. By that 
rule, as already noticed (allie, § 2441), the reduction of a transaction to a 
single document makes it exclusive and controlling for that transaction only, 
and hence any subsequent transaction of discharge, novation, or alteration 
may be availed of to vary the original document. i Whatever there is, there
fore, to pre\'ent the parties from availing themselves of the subsequent trans
action is the result of one of these rules of Written Formality, and not of the 
rule of Integration. 

§ 2456. Other Formalities the.n Writing; Signature; Seal; Attestation; 
Registration; Stamp. It remains here to note, summaril~', the remaining 
formalities receiving the sanction of modern law. l These formalities, so far 
as required, take their place with the rule for writing, in some of the sections 
of the statute of frauds, as an inherent element of form in the validity of the 
transaction. Like all other requirements of form, the,Y are arbitrary, in the 
sense that the act may be sufficient in its terms (for example, to constitute a 
contract or a release), and may be fully proved by evidence, and yet remains 
legally ineffective. Nevertheless, they are not arbitrary, to the extent that 
they rest on a conscious policy of avoiding certain general dangers or abuses, 
and that they enforce a rigid rule merely for the sake of this policy. 

(1) A signature is required by the statute of frauds, for all of the trans
actions in which writing is required; and obviously the signature is a formal 
requirement over and above that of writing alone.2 A signature, however, 
was not required at common law for a deed.3 

e E1Ioland: 1833, GOBS 1'. Lord Nugent. 5 1904. Vezey %I. Rashleigh. 1 Ch. 634 (distin-
B. & Ad. 58; 1840. Marshall v. Lynn. 6 l\I. & guishing between an alteration and a no,'a
W. 109. 114; 1918. Morrill v. Daron &: Co., tioll); 1904, Putnam F. & M. Co. v. Canfield. 
A. C. 1 (elaborate opinions by Lord Finlay. 25 R. 1. 548. 56 At!. 1033. 
L. C., Viscount Haldane. and others) ; Canada: § 2456. 1 An interesting exposition of the 
1913, Halifax Automobile Co. v. Redden. 15 development of fOl'malism in primitive and 
D. L. R. 34. N. Sc. (sale of automobile); modern Germanic law will be found in Heusler. 
Unitcd Statu: 1906. Beld v. Darst. 146 Mich. Institutionen des deutschen Reehts. 1.68 If. 
143. 109 N. W. 275 (per Hooker. J .• diss.; the ! 1895. Browne. Statute of Frauds. §§ 10. 
majority refusing to consider the point on 100. 355. 
appeal); 1920. Imperator Realty Co. v. Tull. ~ Eng. 1698. Cromwell v. Grunsden. 2 Salk. 
228 N. Y. 447. 127 N. E. 263 (careful opinions. 462; U. S. 1845, Parks 11. Hazelrigg. 7 Blackf. 
representing the different theories); S. Dak. Ind. 536. 
Rev. C. 1919. § 908; 1921, Wangsness 11. Whether a deed is valid as to a person who 
Stephenson. 44 S. D. 536. 184 N. W. 362 (con- signs. seals. and deliverR it. but is not named 
tract to convey); 1921. McInnis v. Watson. in it as urantar. is w('ll considered in a careful 
11.6 Waah. 680. 200 Pac. 5i8 (farUilease). opinion of Evans. J .• in Sterling ~. Park. 129 

7 Goss v. Lord Nugent. quoted ante. § 2441; Ga. 30<). 58 S. E. 828 (1907). 
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(2) A seal was essential at common law for the chief sorts of documents.4 

The origin of the significance of the seai, in its relation to the use of writings, 
has already been noticed (ante, § 2426). What the form of a seal should be 
was long a subject of elaborate discussion.s 

(3) The aitestation of a document was originally not a formality to the 
validity of the document, but mt::re:.\· a precaution desirable for securing testi
mony to the transaction (ante, § 2426) j the noting of the names of the wit
nesses on the document was thus only a memorandum fur future usefulness. 
But the statute of frauds (ante, § 2454) introduced, for wills, the act of attes
tation as a formality. This formalit;v includes two things. first, the presence . 
of the witnesses at the act of signature b~· the testator, and, secondly, the 
signature of the document by the witnesses. The two together thus consti
tute an intrinsic element in the \'alidih' of the document.6 It may be noted • • 
that whate\'er questions are thus raised for example, whether the document 
must bear a written recital of the witnesses' presence, or whether, if their 
signatures are borne, the fact of presence may be otherwise established j . 

do not invoh'e the principle of integration (ante, § 2425), but only the 
principle of formality. 

(·1) The regi~tration of a document may be made an essential formality of 
its \'alidit~·, apart from and additionally to its sen'ice as a constructive notice 
of the document's validit~·. But this quality is seldom attributed to it unless 
b~' express statutor:: declaration.s Under the modern (or Torrens) system of 
registration of title (ante, § 1239) no doubt this is the actual result.9 It may 
be noted that by this modern system the document of title would seem also 
to furnish one of the rare instances (ante, § 2452) of a compulsory integration. 

(5) A stamp has by some legislation been made formally necessary to the 
validity of a document; the policy of such laws being to compel indirectly 
the pa~'ment of a tax. So far as a rule of evidence may be involved, the sub
ject has been elsewhere briefly examined (ante, § 2184). It may be here 
noted that in one respect the rule of integration is affected by the stamp
requirement; for, though a transaction has been embodied in writing, yet 

• Pollock snd Maitland. History of the Eng, 
Iish Law. II. 218-222. 

Of course the la~k of a seal. when it is 
essential. may always be shown: 1907. Burnette 
r. Young. 107 ·W.Va. 184.57 S.E. 641 (seal later 
appearing on the document; the opinion seems 
to regard the point as worth arguing). 

5 Eng. 1871, Re Sandilands. L. R. 6 C. P. 
411; 1886. ~ ational Provincial Bank v. Jackson. 
L.R.33 Ch, D. 1; U. S. l8W.Warren v. Lynch. 
5 Johns.~. Y. 239. Kent. C.J.;.1851. Pillow v. 
Roberts. 13 Ho ..... N.Y. 4'/2; 1845. Corrigan v. 
Trenton D. F. Co .. 1 Ha'.st.Ch. N.J. 52; 1865. 
Bates v. R. en .• 10 All. lV/ass. 251; nnd a note in 
Gmy's ClIses Oil Heal Property. III. 644. 

6 See alile. §§ 1287. 1292. for its relation to 
th" nIle of e\·irlenre requiring the calling of an 

• • attesting wItness. 

7 1846. Pollock v. Glassell. 2 Gratt. Va. 439. 
463 (cxamining the cases upon wills and 
powers). 

a 1835. Doe r. Ford. 3 A. & E. 649 (annuit\" • 
deeds on premises of less than a certain "ahle 
being by statute void unless registered. the 
defendant was allowed to plead the non-regis
tration in avoidance. sit hough a covenant in 
the deed declared the premises to be oj a "slue 
sufficient to satisfy the statute); Jones. Real 
Property. § 1382. 

g Sce the treatil:2s of Olmstead. Niblack. 
Sheldon. Fortescue-Bri~kdsle. Cameron. Mas
sie. Powell. and others. and artides cited 
in .. Problems of Contemporary Legislation: 
Supplem~ntary Reference Lists Hll4-1920 II 
(Northwestern University Law School Bulletin. 
19:<0. p. 4). The statutes are noted ante. § 1225. 
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the writing if unstamped cannot be given an.," jural effect, either as supersed
ing thc oral transaction or as altering a previous written one, and conse
quently the party orl whom lies the burden of proof of integration (ante, 
§ 244i) must fail in the establishment of that part of his case.lO 

D. INTERPHETATIOS OF JeH.H ACTS 

~ 2458. General Nature of Interpretation: Standard and Sources of 
Interpretation. 1. The process of Interpretation is a part of the procedure of 
realizing a person's act in the external world. It is. in a sense, the completion 
of the act; for without it the utterance, whether written or oral, must remain 
vain words. If a person could be content with proclaiming his contracts at 
the top of a mountain, or nailing his deeds to the garden gate, he would not 
need to be concerned with the process of interprctation. But deeds ancl 
contracts ancl wills, if the~' are not to remain empt~· manifestoes, must be 
enforeed. They must be appliecl to external objects. Somewhere possession 
must be yielded, or g-oods deliYered, or money transferred; ancl in order that 
the law may enforce these changes in external objects, the relation between 
the terms of the jural act and certain specific external objects must be de
termined, as an indispensable part of the proeess. In short, the interpretation 
of the terms of a jural act is an essential part of the act consirlered as capable 
of legal realization and enforcement. l The onl~' difference is that the actor 
alone creates the terms of his act, while the interpretation of it, being a part 
of the enforcement, comes into the hands of the law. 

2. The process of interpretation, then, though it is commonly simple and 
often unobserved, is always present, being inherently indispensable.2 The 
method of it consists in ascertaining the actor's asso~iations or connections 
between the terms of the act and the l:arzou,'! possible objects of the e."Cternal world. 
Those terms may be dramatic or yerba!. The lantern of Paul Revere, and 
the twenty-one guns of a warship's salute, are as much the subject of in
terpretation as the words or a will. In all cases, the process is that of applying 
the symbol or word to external objects. Since men cannot go forth and 
instantaneously transform, with the 'presto' of a magician, the existing to 
the desired state of things, they must embody their desire in marks which 

10 1818. Stevens v. Pinney, 8 Taunt. 327 the first could be considered. though it was 
(DaUas. J.: .. It turned out to be unstamped. itself not admissible to sue upon because 
and therefore inadmissible in e~;denr.e. and unstamped). 
cons(!quently not amounting to an egree- § 2458. 1 1789. Answer of the Judges to the 
ment"; Park, J.: .. It was not in fact an House of Lords. 22 How. St. Tr. 301 ("Your 
existing agreement "); 1829. Fielder 'C. Ray. lordships ask us. 'whether the sense of the 
6 Bing. 332 (action for work and labo. in letter be matter of law or matter oHnet?' We 
printing; the defendant offered to show that find a difficulty in separating the Bense of the 
there was an agreement in writing. but as it letter from the letter. The paper without 
was unstamped. it could not be used. and the the sense is not Ii letter"). 
objection was held to fail). Contra: 1827. 2 Such remarks as the following illustrate 
Reed II. Deer~. 7 n. & C. 261 (the plaintiff sued the occasional thoughtlessness on this subject: 
on a wr;tten agreement to arbitrate; when it Hartford 1. M. Co. r. Cambria M. Co .. !iO 
apll'~ared thnt a later agreement had bet>n ~Iirh. 4!)1. 499. 45 S. \ ..... 3.~1 (lS90): "There 
made. held that the fact that it put an end to ShOl11d beintcrprctation only when it is nc('dcd." 
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will serve to point out the effects desired, and then wait for the law, or for 
some one's voluntar:-' obc(iience to it, to produce the realization of the effects 
thus pointed out in ach·ance. The proeess of interpretation may be com
pared to a wireless telegraph station. A \"essel sails the seas; somewhcre, 
on some shore, a lofty tower of steel thrusts itself towards the sky. Cntil 
the current ean be interccpted, it is but a dumb rod of metal; it sends no 
message and accomplishes no purpose. It may have anyone of various 
attunements; and it will tell nothillg until a similar attunement be estab
lished by the vessel. To asccrtain that attunement, the particular country 
where it is fixed must be known, and then the authorized records of its 
methods and signals must be consulted. ?\ot until then can the station's 
message be made actual to the ,·esse!. 

3. Such is the pru('p:-;s of interpretation. The analogy of the telegraph
station illustrates the important distinction betwpen the two great dh'isions 
of the process. The first question must always be. What is the standard or 
interpretation? The second question is, In what sOlaces is the tenor of that 
standard to be ascertained? Sometimes one or the other of these questions 
may interpose no difficulty; but both must always be settled. 

(1) The slam/arc! of interprctation. as ill\'oh'ed in jural acts, is the person
ality whose utterances are to be interpreted. There are practically four dif
ferent available standards. First. there is the standard of the normal users 
of the language of the forum. the comlllllnity at large, represented by the 
ordinary meaning of words. Xext, there is the standard of a special cla.y.y of 
persons within the community, the followers of a partic-ular trade or occu
pation, the members of a particular religious sect, the aliens of a particular 
tongue, the natives of a particular dialect, who use certain words in a sense 
common to the entire class, but different from that of the community at large. 
Thirdly, there is the standard of the specific parties cooperating in a bilateral 
act, who may use words in a sense common to themseh'es and unknown to 
any others. Final"", there is the standard of an indiddllal actor. who rna," ...... . .. 
use words in a sense wholly peculiar to himself; and here the question will 
naturally arise whether he may insist on his individual standard in the illter
pretation of the words of a contract, or even of a unilateral act such as a will. 
The first inquiry in interpretation, then, is to determine whieh of these stand
ards is the proper one for the particular act to be interpreted; and for this 
purpose certain working rules have to be formulated. 

(2) The sources for ascertaining the tenor of the standard form the second 
object of inquiry. Since interpretation consists in ascertaining the associa
tions between the specific terms used and certain external objects, and since 
these associations must be somehow knowable in order to proceed. the ques-

• 

tion is where they are to be looked for. So far as the standard of interpre-
tation is solely the normal one of the community, the inquiry is a simple one; 
the usage of the community (as represented in dictionaries and elsewhere) is 
the source of information. But that standard (as will be seen) is rarely the 
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exclusive one. The mutual !;tandard of parties to a bilateral act. and for wills 
the individual standard of thl' testator, is constantly conceded to control; and 
it then becomes necessary to seare·h among the prior and subsequent utter
itnceS of the party or parties to ascertain their llsag(>, or fixed assoda tiolls 
with the terms employee!. In resorting to these data. the question thrll 
arises whether there is any prohibiti\'e rule of law which limits the scope of 
search and forhids the use of certain data. These rule!;, if an:', form the 
second part of the law of interpretatiuI1,3 

3 In some Stntc~. legislntiv/) nttempts ha\'c 
hecn made nt entire or partial codifiration of 
the principles of Interpretation. These st:tt
ute8 involve several of the rules .. ;mmined in 
the cnsuing sections: 

n /.. . (" C 1~~" § l'j'" ("1'1 t .... u lJorrna: ~lV. '. 0/_, .. _"'I: )0 

words of a will are to be taken in their ordinary 
granlmatif'ul sense, unle:;:3 a dear int~ntiou to 
use thetn in unotlll'r 8f'nse can ht~ {'olJe('tl'd. and 
that other ('an he I1scertailwd "); and the 
following sel.'tions cover spct'ifie rule~ of 
thumb: §§ lUIIII-Wi:! (deeds): §§ lG:J5-lG(jl 
(contract~): §§ 1:31i-l:J51 (wilH; C. C. P. 
§ It>5i (" The language of a writiul': is to be 
interprNed :",clIrding to the me:u.ing it !'''ars 
in the place of it.~ execution. unl,·,s the partie8 
have refere!!c!' to a different plaee"); § I~Mj 
(" In the ('onstruction of a statute or instru
ment. the office of the jud,,!! is ~imply to "s
certain lind declare what is in terms or in 
substance contained therein. not to insert what 
has been omitted, or to omit what haa been 
inserted; and where there are H"veral pro
\'i~ions or particulars. such a construction is. 
if possible. to bc adopted 11S will gh'e effect to 
all") ; § 1859 (" Ie the construction of a statutc 
the intention of the legislature. and in the 
construction of the instrument the intention 
of the parties, is to be pursu"d. if possible; 
and when a general and [aJ particular pro
vision are inconsistent. the latter is pllra
mount to the former. 1'0 a particular intent 
will control a geneml one that is inconsistent 
with it "); § 1860 (" For the proper construc
tion of an instrument, the t'ircumstances 
under which it was made. including the sit
uation of the subject of the instrument, and 
of the parties to it. may also bc shown. so that 
the judge be placed in the position of those 
whose language he is to interpret ") ; § 1661 
(" The tellllS of a writing lire prefumed to have 
been used in their primary aud general accepta
tion. but evidence is nevertheless admissible 
that they have a local. technical. or otherwise 
peculiar signification. and were so used and 
understood in the partiCUlar instance. in which 
case the agreement must be construed ar
cordingly"); § 1862 (" When an instnlment 
consists partly of written w"rds and partly of 
:l printed form. and till' two are inronsistent. 
the former "ontrols the latter"); § 11;64 
(" \\'hen the tenns of an agreement ha\'c been 
intended in a different sense by the different 

parties to it. that sense is to prevail again,t 
either party in whi"h he suppo~ed the othrr 
undcrstood it. and when difTcrcnt,'onstructions 
of a provision are otherwitil' ('qually proper. 
thllt is to be tllk('n whieh is most favorahle to 
the party in whost' favor the provision waR 
made "); § l~iO. par. I:! (" LSa!;e. to ('xplain 
tli(' tnIe .. har:lc·tcr of all aet. ('ontrart. or 
il"trumcnt, where ~Il('h tme character is not 
otlJ()rwi.~e plain: but usagf' is ncv('r udmissibl£'. 
t'xl"'ept us an in:-;trurnent of interpretation ") ; 
§ :!Oli (rules for f'Onritruing desrriptions 
',f realty); Pen, Code Itli:!. § i. par. Ifi 
(" "'ords and phrases must he construed 
''''pcrding to the context and the nppro\·,'d 
1l,a~e of the lan .. '1wl':<': hut tC('hnkal 
words and phrases. and ~u('h ntl"'IS n~ may 
have a(''luircd a pcculi:lr and !lppropriatc 
fllealling in law, DlU,t Lc f'on"nlf'd ap
('ording to such peculiar and appropriate 
fnf'aning "). 

(icor(Jill: Re\·. C. 1!l!O. § aool (wills; "parol 
"vidence of thc circumstances surroundinl!; 
thl' testator at the time of its execution" 
i, ndmiS8ible; al,o" parol e\'idpnce to explain 
all ambiguities. both latent and plltellt ") : 
§ 4:!6S (contracts; "all the !ltt('ndant and 
surrounding circumstances may oe pro\'"d: 
and if therP. is an ambiguity. latent or patent, 
it may bc explained "); ~ 4608 (charitable 
bequests; ambiguous terms may be inter
preted by other e\'idence. etc.); § 579:! (" The 
surrounding circumstances are alwnys proper 
subjects of proof to aid in the construction of 
contracts "); § 5793 (" In like m!lnner evi
dcnr.e of known and established usage is ad
missible for the same purpose as well a.~ to 
annex incidents "). 

[orca: Compo Code. § i323 ("When an 
instrument consists partly of written and 
partly of printed fOI m. the former controls the 
latter. if the two are inconsistent "); § i324 
(" When the terms of an agreemcnt ha \'e becn 
intended in a different sense by the parties to 
it. that sense is to prevail against either party 
in which he had reason to suppose the other 
underetood it "). 

Louiaia7l4: Re\,. Civ. C. 1920. §§ 1i12-
1723 (niles for interpretation of wilt,<); 
§§ 1945-1967 (rul,·s for interpretation of 
contracts). 

Montana: Re\'. C, HI::? 1. §§ i016-i050 
(wills); §§ 752&-7552 (contro.cts); §§ 10511:>-
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Before proceeding, howe"er, to these two parts of the subject in their order, 
it is necessary to fix upon a terminology and to avoid misunderstanding in the 
use of words. 

§ 2-159. Same:" Intention" and II Meaning," .1istinguished. When we 
seek to ascertain the stanJard and the sources of interpretation, thereby to 
disco\'er the actor's association of words with external objects, what is the 
term, in one word, which describes the object of the search? Is it the person's 
"meaning"? Or is it his" intention"? Over this difference of phraseology 
has persisted an endless eontro\'ersy, whirh, like that of the two knights and 
the shields at the cross-roads, is after all resolvable mainiy into a difference of 
epithets onl~·. 

/ • 
V 

-.- . 
The distinction hetween "intention" and .. meaning" is vital. The dis-:'-

" 
tinetion is independent of any question O\'er the relati"e propriety of these 
names; for there exist two thin!!s, which must he kept apart, ~'et never can, 
be unless dift'erent terms are used. The words" will" and" sellse ,. will here 
he adopted, as sufficiently indicative of these two things and free from 
the amhiguity of the other terms.l 

Will and Sense. thell. are distinct. Interpretation as a juristic process is 
concerned with the Sense of the woro used, araI not with the Will to use that 
particular word. The contrast is between that Will, or volition to utter, 

1052i (in gcncral): § 10683 (lanci-dcscrip
tions), 

;.,-orth Dakota: Compo L. 1913. §§ .5685-
5 i 19. H 5895-5921. 

Oreoo/1: Laws 1920. §§ i15-iI9. 721. 72i. 
par, 12 (like Cal. C, C, P. §§ 1l;57-1862. 1864. 
18iO, par, 12): § SiS (rules for construing de
scriptions of real property; like Cal. C. C. P. 
, '-'0--) ;W ... II. 

Philippine 1&1. Ci .... C. H 1281-1288 (like 
P. R, Re,·. St, & C. §§ 4354-4361); C. C. P. 
1901. §§ 286-::l93. 294 (like CaL C. C. P. 
§§ 1857-1864. 1866): § 298. par. 12 (like Cal. 
C. C, P. § 1870). 

Porto Rico: Rc\,. St. d: C. 1911. H 1394-
1399 (like CaL C. C. p, §§ 1858-1863): § 1403. 
par. 10 (like ib. § 1870. par. 12) ; §§ 4354 .. 4361 
(interpretation of contracts; rules ba!ed on 
the Spani!h Code). 

South Dakota: Re,', C. HlHl. § 650 (" the 
word~ of a will are to be taken in their ordi
nary and grammatical sense. unless a clear 
intcntion to usc them in another senee can be 
collected and that other [sense] can be as
certained "); § 869 (" When a contract is in 
writing. the intention of the parties is to be 
ascertained from the writing alone. if possible. 
~ubject howe\'er to the other provisions of this 
article "); § 877 (" a contract may be ex
plained by references to the circumstances 
under which it was made and the matter to 
which it relates "): § 874 (" The words of a 
contract ure to be understood in their ordi
nary and popular sense. rather than according 
to their strict legal meaning. unlcss used by the 

partie~ in a technical sense. cr unless a special 
meanin~ ig given to them by usagc. in which 
case the lattcr must bp. followed "); § 875 
(" Technical words arc to be interpretl'd tl.~ 
usually understood by persons in the profession 
or business to which th.,y relate. unlcs~ dearly 
uscd in a different sense "). 

Utah: Compo L. l!lli. H 6347-6381 (like 
CaL Civ. C. §§ 13IS-13.St). 

For collcctioM of caus applying the enSiling 
rules in specific Stat(>s. anci a discussion of 
them. see thc essays citl'd nntr.. § 2425, 

§ 2459. I This distinction has b('en ap
pro"ed in the following opinion: 1909. 
Lancp.ster &. .J. E. L. Co. I'. Jones. 75 ~. H. 
172.71 At!. 871. 

The word "mcanin!;" has bcpn fB"ored by 
Mr. Nichols. in his articl~ an Extrinsi~ Evi
dence in the Interpretation of Wills (Juridical 
Society Papel'l5. II. 352). and before him by 
Sir .J. Wigram. in his treatise on Extrinsic 
E"idence in Aid of the Interpretation of Wills 
(who howevcr often uses the words inter
changeably). The word" intention" has been 
favored by Mr. Hawkins. in his article on 
Principles oC Legal Interpretation (Jurid. Soc. 
Pap. II. 298. reprinted in Thayer, Prelim. 
Treat. on Evidence. App. C). who declares'the 
opposite usage to involve" a fallacy of no small 
importance," Mr. Phipson has compared the 
views of these and ather writers in the Law 
Quarterly Review for July. 1904. Professor 
Thayer's treatment of the subject is found in 
his Preliminary Treatise. pp. 412. 480. 

VOL. \'. 24 369 
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which, as the initiative element of an act, makes a person re~ponsible for 
a particular utterance as his, and that Sense or meaning which invoh'cs 
the fixer! association between the uttered word and some external object. It 
has already been seen (ante, § 2·Ha) that, by the general canon of jural acts, 
the person's actual will or intent to utter a given word can seldom be con
sidered for juristic purposes. If he has exercised a volition to utter some
thing, then he is responsible for such utterance as is in externai 8.ppearance 
the utterance he intended, whether or not he actually intended it. On 
the other hand, the sense of his word as thus uttered his fixed association 
between that symbol and some external object may usuaIl~r be given full 
effect, if it can be ascertained. '1'he rules for the two things may be different. 

The law has thus constantly to emphasize the contrast between the pro
hibitit'e rule applicable to the creation of an act (ante, § 241:3), and the present 
pcrmi.y,yit'e mle applicable to its interpretation. Judges are desirou3, when 
investigating the sense of the words as uttered by the person, of emphasizing 
that the~' do not violate the rule against inquiring whether he actually in
tended to utter those words. Hence the reiteration of the contrast between 

• 

" intention" and "meaning": 

178!), KE?>,YOX. L. C .• T.. in lIflY ..... COfcntr,ll, 3 T. R. 83, 86: "We must collect the mean
ing of the testator from those words ",hici. he has used, and cannot add words which he 
has not used." 

1821. D.\LL.\S, C. ,J., in Pocock v. Lincoln, a B. & n. 2i, ·li: "I must apply the principle 
so often applied in cases of this description, • .... oluit sed non dixit'; 'mel, he not having said 

\ so, I cannot on any conjecture of my own, say so for him." 
_~::..:~ ..,_ 1833, PAnKE, J., in Dol' ..... Gu·ilUm, 5 B. & Ad. 122, 129: "In expounding a will, the 

-- C6urt is to ascertain, not what the testlltor actually intended, as contradistinguished 
from what his words exprC!lS, but what is the meaning of the worels he used." 

1833, DEN~BX, L. C. J., in Rickman Y. Carataira, 5 B. & Ad. G63: "The questioft ..• 
is not what was the intention of the parties, but what is the meaning of the ~· .. ords they 
have used." 

1920, PUE!o.7ICE, C. J., in Ziulkoaki v. Barker, 94 Conn. 491, 1O!) At!. 185: "The aim 
of InterprQtation is to ascertain what a writer intended by what he said, . and not either 
to put words into his mouth, or to give effect to that whieh it may be thought that he 
either intended to say, or would have wished to say, but did n't." 

The usual terminolog~' of these judicial explanations is unfortunate, be
cause" meaning" has a suggestion of the state of the person's mind as fi..xed 
on certain objects, and" intention" bears the same suggestion. The constant 
exclusion of the state of the person's mind in one aspect, and yet its considera
tion in another aspect, are thus apparently contradictory and irreconcilable. 

• 

But the terms" will," or "volition," and" sense," serve to avoid this ambi
.. :::~ guity. They emphasize the distinction that the instant will to utter a specific 

word is one thing, and the fixed association of that word is another thing. Thus 
the Creation of the act and its Interpretation as created are kept distinct. 

The analogy of other symbols than words will best illustrate how commcn 
and fundamental is this difference in other affairs, and how instinctivel~' it 
i:; appreeiated and applied. Suppose a foreign vessel to be coasting the 
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shore and entering ,·arious harbors where the Government maintains a 
uniform system of harbor-buoys in various colors and shapes, indicating 
respectively channel:s, sandbars, sunken rocks, and safe anchorages; here 
the significance of each kind of buoy is known to be the same in every harbor 
under Government control. But suppose the ,·essel to enter a harbor or 
inlet under the control of an individual or a city having a peculiar and dif
ferent code of usage for the buoys; here it is immaterial whether a red buo:. 
under the Government system signifies a channel or a sandbar; the vital 
question for the ves:icl now is what a red buoy signifies under the code of the 
local authority, and all other systems of meaning are thrown aside as useless. 
This illustrates that though, in interpreting a person's ((or example, a tes
tator's) words, we are concerned with lzis inrIi,-idual meaning, as distin
guished from the customar,," sense of words, still we arc not dealing with his 
state of mind as to volition of that word as distinct from another word, but 
with the associations affixed by him to an expressed symbol as indicating to 
others an external object .. That is to sa,,", the local harbor authorities may 
have" intended" to put a green buoy instead or a red buoy, or to have put 
the red buoy at another spot; they may have made a "mistake," just as the 
testator rna," ha\-e intended to use other words; hut in both cases the state • 
of mind as to volition, or mistake, is a wholly different thing from the fixed 
association, according to that individual's standard, between the expressed 
symbol and some external ohject. 

To illustrate another aspe(·t of the subject: Suppose a game of chess to be 
plar~d by B with his guest A. If the two are of the same nation, their stand
ards of interpretation for example, as to the character of each chessman, 
the allowable moves, and the effect of a mO\-e will be the same. But some 
nations differ from others in one or more of these respects; so that if, for 
example, B's national rules allowed a rook to threaten diagonally on the 
board, A as guest would accept and accommodate himself, as best he might, 
to this standard of operation. But, though this much might be conceded to 
B as host, in the adoption of his standards for giving meaning to his acts of 
moving the chessmen, ;yet it would remain true that his prh-ate intent or 
volition, as distinguished from the significance of his acts of moving, would 
be immaterial; so that, for example, his intent to have touched and moved 
a different piece, or to have placed the piece on a different square, would not 
be taken into consideration_ So, again, if A ann B engage in a shooting 
match, with two targets of 100 yards' and 500 yards' distance, it may be 
that, after the shooting, A and B will discover that they have not agreed 
which prize is to be associated with which target, or whether the victory at 
the SOD-yard target is to count for more than the victory at the lOO-yard 
target, and they may have to repeat the match after coming to a common 
understanding of rules. But in no case would A think of claiming that B, who 
has hit the lOO-yard bull's-ere, could not win because he was renlly aiming at 
the 500-,,"ard target and hit the other by mistake only; nor could A have It 

371 



§ 2459 PAROL EVIDENCE RULE [CHAP. LL"XXn 

second trial, on missing the 500-yard target, because by mistake he shot at 
the IOO-yard target. 

A person, then, who wilIs to utter words is like a man placing a buo,\', or 
moving a chessman, or shooting at a target. His ,viii or intent or volition 
as to the terms of the particular utterance is on~ thing; his sense or meaning 
attached to the terms actually uttered is a different thing. 'Whatever !.l1ay 
be the rules for the former element of his act, the rules for the latter element 
are independent of them. • 

1. Standard of Interpretation 

§ 2460. General Principle; Four Standards, - Popula.r, Local, Mutual, In
dividual. The standard of interpretation, which forms the first part of the 
inquiry (ante, § 24;)8), is the association between words and objects consid
ered with referen('e to the persons fixing that association. 

It has already been noted (ante, § 2458), that the possible standards fall 
roughly into four classes, the standard of the community, or JiojJular 
standard, meaning the common and normal sense of words; the local standard. 
including the special usages of a religious sect, a body of traders, an alien 
population, or a local dialect; the mutual standard, cO\'ering those n)(>anings 
which are peculiar to both or all the parties to a transaction, but shared in 
common by them; and the individual standard of one party to an act, as 
different from that of the other part~' or parties, if any. These stanrJards, 
from the first-mentioned to the fourth, increase in intension (as the logicians 
have it), while the~' decrease in extension. The possible meanings are more 
and more; for the local and the mutual and the indiddual standards each 
add to the one or a few normal meanings; while the number of persons in
volved in each standard becomes fewer. 

The main question is, of course, whether one or more of these standards 
is eXclU.1ive of the others, or whether they are all available at the same tim~. 
The answer is, first, that, in general, they are all available coincidently; 
and, secondly, that where the transaction involves more than one part,\', the 
standard must be common to all. 

1. In the first place, then, all the standards are prodsiollal only, and there
fore each may in turn be resorted to for help. The search is for the sense of 
a word or phrase as used, and the object is therefore to find the standard 
actually employed by the party. Now, as a member of the community, he 
presumably uses words in the normal sense of the community; this stand
ard will therefore be 'prima facie' accepted. But if it appears that, as a 
resident of a special village, he used the sense of that village, then this local 
standard may be substituted for the other. Still further, if it appears that 
the parties to a specific contract have a special mutual sense, or that a tes
tator has a special individual sense, the mutual or the individual standard may 
replace the normal or the local standard. Thus for any particular word or 
phrase one standard, provisionally applicable, may be finally replaced by 
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another; and for a given document, its various parts may be interpreted by 
different standards. The single condition is that before the standard' prima 
facie' applicable can be replaced, it must be made to appear probable that the 
parfy was actually using the other standard. ~o one standard, then, is abso
lute and essential. 

2. In the second place, no person taking part in a transaction can i1l7:oke a 
standard lc/zichis nut at lcast cOll/mon to all parties. l For example, the con
traet of a person dealing with a wheat broker and using words in the normal 
sense cannot be judged b~' the usage of the wheat trade, unless that stand
arcl appears to have been adopted by him as well as by the other party. Or 
a person issuing a negotiable instrument, and understanding its terms in a 
mutual sense with the payec. cannot expect to enforce it against a holder for 
value without notiee. :)0. too. in a purely bilateral transaction. the prh'ate 
sense of one party eHnnot be imposed upon the other party. The standard, 
then, must at least be common to all parties to the transaction. and here the 
naturc of the transaetion in the substanth'e law will control.~ 

Before following the application of this general principle, however, it is 
necessary to dispose of a supposed rule which. if valid, would seriously qualify 
the first part of the principle above stated; namely, the rule against" dis
turbing a clear meaning," in other WOlds, It rule which forbids departing 
from the normal standard even where it can be proyed to hH\'e been not the 
standard actually emplo~·ed. 

§ 2-161. Rule aga.inst "Disturbing a Clear Meaning." or, Forbidding Ex
planation except of Ambiguities; History. The history of the law of Inter
pretation is the history of a progress from a stiff and superstitious formalism 
to a flexible rationalism. 

The marked features of primitive formalism ha\'e been already noticed in 
other aspects (anie, § 2405). The word of a man is in itself almost a magic 
formula. The wrong word produces its edl cffects in spite of the good will 
of the party; without the right word, nothing wiII mO\'e, however plainly he 
seek to c}"'Press himself.! When the brother of Ali Baba forgot the word 
"sesame," he was powerless to open the door oC saCet~·. This inherent po
tency of words was for primith'c minds, as it now is for children, no mere 
fairy tale, but a reality of life. 

These -notions come down into Coke's time shorn of their first crudeness. 

§ 2460. 1 Compare the theory !lB stated by !Ire the rules of interpretation preser;bed in 
Mr. Justice Holmes. in The Theory of LegaL the Codes founded 011 the Field ~. Y. Ch'i! 
Interpretation. 12 Harv. J_. Rev. 417 ("Eaen Code (§§ 4i:? IT .. 800 If.); they not only cover 
party to a contract has notice that the other Borne of the ensuing general principles. but 
will understand his words according to the Usage also go into details as to the meaning of specific 
of the nOllnal speaker of English under the cir- terms of conveyancing; their precise effect 
cumstances and thereiore cannot compluin if his ill applying the ensuing general principles can 
words are taken in that sense"). Compare also be determined only by comparing their texts 
theleamedandenlighteningarticle by Professor in entirety. The principal sections of these 
Roscoe Pound." Rpurioua Interpretation." Col- Codes have been quoted ante. i 2458. 
umbia Law Review.VII. 379 (1!107). § 2'61. 1 Compare the passages in Brunner 

2 Applicable throu~hout the ensuing topics and Heusler. cited ante. H 2426. 2456. 
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But they explain nevertheless the scholastic technicality of those later days. 
A word was still a fixed symbol. Its meaning was something inherent and 
objective, not subjective and personal. A man who wrote a document dealt 
with words as he might deal with a blunderbuss or a carpenter's tool. They 
had their uses; and he must understand and choose the proper word for the 
purpose in hand, just as he must take the risk of not handling the gun or 
the adze in the proper fashion. "Herum enim vocabula immutabilia sunt, 
homines mutabilia," sufficiently illustrates the attitude of the times.2 

This attitude was of course, from the point of "iew of intellectual develop
ment, bound to change gradually. But progress was retarded, in the Eng
lish judicial world, by three circumstances (with others) particular to that 
sphere. (1) One of these was the prejudice (for such it may be termed) in 
favor of the legal heir, 'an instinct naturally strong in a nation whose greatest 
and most explanatory fact was its dependence upon landed wealth and a 
system of primogeniture. When a wil! was to be construed, its effecth'e 
interpretation was no great matter of concern to the judges, for they would 
rather than not that its prodsions should fail. l"ntil the middle of the 
15005, there ,vas not e,'en liberty to alienate land at all by will; 3 and, for 
long after this period, the will, as an instrument of disinherison, continued to 
be judicially disparaged.4 Thus in one way, through the lack of a liberal and 
sympathetic search for testators' meanings, the spirit of rational interpreta
tion was hindered. (2) Another circumstance was the tenciency of the judges 
to keep the construction of writings out of the jury's hal/ds and reserve it 
for themselves; for, though as a practice this dated far enough back, still it 
came to be justified consciously, and was thought to be a safeguard against 
the fate of a deed with the jury, "who might construe or refine upon it at 
pleasure." 5 (3) Still 11 third consideration was the practice and the interests 
of com'eyancers. This branch of the profession had accumulated a store of 
esoteric learning, which labelled each word and phrase with its traditional 
meaning. This learning would lose half of its mystery and its value if the 
rigidity of these terms should disappear. The instinct was to treasure the 
shibboleths of conveyancing; and the pressure of this body of practitioners 
against any liberality of interpretation must have been heav~·.6 

'This is from Dig. XXXIII. 10. 7. § 2. wills:" A distinction hilS been taken between 
de Bllp. leu.: but !lppears transmogrifil'd by evidence that may be offered (1) to a jury aud 
Coke as .. nomina sunt mutabilin. res autem (2) to infonn the conscience of the Court [of 
immobilcs" (6 Co. Rep. 65a). equity). namely that in the first case no such 

J St. 32 H. VIII. quoted allte. § 2454. evidence should be admitted, bccause the jury 
• 1599. Wild's Case. 6 Co. Rep. 16b; 1814. might be inveigled thereby. but that in the 

Doe v. Dring, 2 M. & S. 448. 454 (L. C. J. second. it could do no hurt" (Bacon's Abridg
Ellenborough. construing .. all my effects" to ment. II. 309). 
signify only personalty: .. ThE: rule of law is G 1821. L. C. Eldon. in Smith v. Doe. 2 B. & B. 
peremptory that the heir shall not be disin- 473. 599 (" The greatest men who h/we sat in 
herited, unless by plain and cogent inference Westminster Hall. I am persuaded. in numy 
arising from the words of the will"; though instances. if matters had b('en • res integrre.· 
.. such a decision may and perhaps will dis- would have pronounced decisions vcry different 
appoint" the testator's intention). from those which they thought proper to adopt. 

6 Ante, § 2426; and the following. said in if they had not taken notice of the practice of 
1736. of parol evidence to construe deeds and conveyancers as authority"); Lord Redesdale, 
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At the period of the end of the 1700s, then, there is found in the law a 
settled tradition, bolstered up in artificial survival b,y considerations such as 
the above, that the words of a legal document inherently possess a fixed and 
unalterable meaning. The law had prescribed it. How could man, in a docu
ment, think himself entitled to mean what he pleased! Some of the judicial 
utterances seem now obstinate enough in their blindness: 

1554, BUOOK, .J.. in Throekmcrton v. Tracy, Plowd. 160 (ufter hearing Saunders lay 
down three rules for dceds, of which the third was: "The words shall be construed 
according to the intent of the parties, and not othern;!!e," he prOCCt.->t1s to repudiate this 
heresy in the folIo'l\;ng ingenuous utterance): "The party ought to dirt.'Ct his meaning 
according to the law, and not the law according to his meaning; for if a man should bend 
the law to the intent of the party, rather than the intent of the party to the law, this would 
be the wily to introduee barbarousness and ignorance and to destroy all learning and 
diligenc-e. For if a Illan was assured that whatever words he made use of. his meaning 
only should be considered. he would he very careless about the dlOice of his words, and it 
would be the source of infinite confusion and uncertainty to explain what ,,'as his meaning." 

This notion was barely beginning to give way by the end of the 1700s. 
Interpretation br Ioeal usage, for example (to-day the plainest case of legiti
mate deviation from the normal standard), was still but making its way.7 
The individual usage of a testator was in the e~'es even of Hardwicke and 
Thurlow, and of course of Kenyon and Eldon (those reactionaries and main
stays of consen'atism), heretieal enough.8 One of the judicial contempora
ries of the great Tory Chancellor was strongly of opinion that to seek a 

2 B. &; B. 612 (" I do conceive it is of the ut- man could be certain of any property, for then 
most importance that your 10rdshipB should the sense of the contract must be at the mercy 
guide your judgment by that criterion. whcn- of the judge or jury, who Dlight con~truQ or 
ever it can be npplied; for otherwise. my refine upon it at plensure"); 1749, L. C. Hllrd-
lords. nIl property must be in hazard "). wicke, in Goodinge v. Goodinge, 1 Yes. Sr. 231 

7 1592. Wing v. Enrle. Cro. El. 267 (" If one (" though it has been allowed to ascertain the 
sells land and is obliged that it contain 20 person or thing, as where two were of the same 
acres. this shall be according to tho law. and name. yet not to show that the testator meant 
not necording to the custom of the country") ; to use general words in this or that particular 
1692. Lethulier's Case, 2 Salk. 443 (" • war- sense"); 1784. L. C. Thurlow, in Shelburne v. 
ranted to depart with convoy' must be Inchiquin. 1 Bro. P. C. 33S, 342 (" If the words 
construed according to the usage among mer- themselves are intelligible. there is no instance 
chants"; but Holt. C. J .. was contra. for" we where parol evidence has becn admitted to 
take notice of the laws of merchants that are explain them into alllorc vulgar scnse .... If 
gencral. not of those that Ilrc particular words have in themselvcs a positive precise 
usagcs"). In 1795. in Withnell tl. Gartman. Qense. I have no idea of its bcing possible to 
6 T. R. 388. 395, 397. it was argued. though change thcm"); 1i95. L. C. J. Kcnyon. in 
unsuccessfully, that" no usage can be let in Lane tl. Stanhope. 6 T. R. 3·15, 354 (" Where 
to explain a private deed"; but in the same certain words have obtained a precise technical 
year it was laid down by Lawrence. J .• in meaning. we ought not to gi~'e them a different 
St. Cross 11. Walden. 6 T. R. 338, 344. intcr- meaning; that would be. as Lord King and 
preting the telin "quarters of wheat." that other judges have iBid. remo\'ing landmarks "). 
"when a word is used having a legal meaning. The state of opinion at this epoch is well 
it must be underlltood to be used ill its legal illustrated in the opinions on the rule in 
a~eptation"; here a bushel was by statute Shelley's Case, in the great dccision of Perrin 
prescribed to contain 8 gallons. but a local 11. Blake. in 1770 (·1 BurT. 2579). E\'cn the 
measure contained 9 gallons. rational Blackstone stands by the then or-

o Ante 1726. Gilbert, Evidence. 80 ("for the thodox principle, while Mansfield, with an 
operation and effect of 1\ contract cannot be illumined insight a century beyond his time. 
detelmined but by the rules of law; •.. and as usual. is found advancing the modern 
without such stated rulc!! in every society, no theory. 
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testator's actual meaning would be "a very dangerous rule to go by, because 
it would be to sa." that the same words should Yary in construction." 9 As 
late as 1821 the Chief Justice of the Common Pleas conceded franklv that • 
"if not in a majority of wills, yet certainly in a great number, the construc-
tion is contrary to the probable intent." 10 And yet to give effect to a more 
flexible principle was to threaten the "landmarks of property," as the Bar 
was repeatedly warned.a 

But the law of England was merely passing through the same stages as 
the law of Rome.12 It was impossible that it could remain perpetually im
movable in the old ruts. And so it emerged into the 1800s with a grow
ing spirit of liberality which could not help conceding something, yet was 
hampered by the stern tradition. . 

It now conceded that the sense of words is not fixed by rules of law; that 
the extreme of the old rule had disappeared. But it insisted that wizen tlze 
meaning is "plain" ., that is, plain by the stanrlard of the community and 
of the ordinary rearler 110 del'iation can be perm itterl. That is, it preserved 
the old theory to the extent of legally fixing the meaning for the party, how
ever wrongly, unless the wrongness was glaringly plain on the face of the case: 

1833·-13. TINIM.L, C. J., in Attorney-General v. Shore, 11 Sim. 592, 615: "The general 
rule I take to be, that where the words of any written instnllnent are free from ambiguity 
in themselves, ami where external circumstances do not create any doubt or difficulty as 
to the proper application of those words to claimants under the instrument, or the subject
matter to which the instrument relates, such instrument is always to be construed accord
ing to the strict, plain, common meaning of the words themselves: and that, in such case, 
evidenee 'dehors' the instrument, for the purpose of e:l:plaining it according to the slI1'mised 
or ailegt.'<i intention of the parties to the instrument, is utterly inadmissible. If it were 
othen\;se, no lawyer would be safe in advising upon the construction of a written instru
ment, nor any party ill taking under it; for the ablest adviee might be controlled, and 
the clearest title undermined, if, at some fut'Jre period, parol evidence of the particular 
meaning which the party affixed tu his words, or of his secret intention in making the 
instrument or of the objt!Ct" he meant to take benefit under it, might be set up to contra
dict or vary the plain language of the instrument itself. The true interpretation, however, 
of every instrument being manifestly that which \\;\1 make the instrument speak the 
intention of the party at the time it was made, it has always been considered as an excep
tion, or, perhaps, to speak more precisely, not so much an exception from, as a ('orollary 
to, the general rule above stated, that, where any doubt arises upon the true sense and 
meaning of the words themselves, or IIny difficulty as to their application under the sur
rounding circumstances, the sense and meaning of the language lIlay be investigated aud 
aseertained by evidence 'dehors' the instrument itself; {or both reason and common sense 
agl ee, that by no other means can the language of the instrument be made to speak the 
real mind of the party. Such investigation does, of neeessity, take plaee ill the interpre-

I 

g Le Blanc, J., in Doe 11. Dring, 2 M. & S. only these word~. .. Fustum fUllllidos tan-
448, 455 (1814). tarsboo"; am I to find out the meaning of hia 

10 Dallas, C. J., in Pocock ". Lincoln, 3 gibberish?'" (Law and Lawyers, II. 74). 
B. &: B. 27, 46. .. On one occasion the counsel 11 Le Blanc. J., in Doe ". Lyford, 4 M. &: S. 
asserted that it was the duty of the Court to 550, 556 (1816); Kenyon. L. C. J., in Lane r. 
find out the meaning of the testator. 'My Stanhope, 8upra. 
duty. sir, to find out his meaning!' exclaimed 12 The same controversy is seen in Dig. 
Lord Alvllnley .• Suppose the will had contained Xx..XIII, 10. 7, § 12, de sup. leO. 
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tation of instruments written in a foreign language; in the case of ancient instruments 
where, by the lapse of time and change of manners. the words haw acquired. in the pres
ent age. a different meaning from that which they bore when originall;.' employed; in cases 
where tenns of art or 5C'icncc occur; in mercantile contracts, which, in many instances, 
use a pc<'uliar language, employed by those only who are conversant in trade and com
merce; Ilnd in other instances in which the words, besides their general common meaning, 
have acquired, by custom or otherwise, a well-known. peculiar. idiomatic meaning, in the 
particular COuntry in which the party using them was dwelling, or in the particular society 
of which he foroled a member, and in which he passed his life, ... But I conceive the 
cxeeption to hc strictl~' limited to cases of the description above giwn, and to evidence of 
the nature above detailed." 

1862. Lord Cm:I.\ISFORn, in Bra{'on L. « F. As.,. Co., 1 )Ioore P. C. x.:;. 73. 98: .. In 
order to construe a tenll in Il written instrument where it is used in a sense differing from 
its ordinary meaning, evidence is admissible to prove the peculiar sense in which the par
ties understood the word; hut it is not admissible to contradict or va~' what is plain." 

1871, MALI!>S, V. C .• in Kilrert.'., Trll.y/.'!. L. R. 12 Eq. 183, 186: "There is one rule 
",;thout exception in construing a will. which is that wherever a bequest. whether made 
to a person or a charity. is perfect and unequivocal in all its parts. no parol e\;dence is 
admissihle to explain it." 

1839. CATHO~, J .• in Bradley v. Steam Packet Co., 1:3 Pct. sa, lQ;j: "To control an in
:;trull1ent's constn1C'tion b~' oral proof of the ohjects of the C'ontraC'ting parties and the 
purposes of the contract would lead to the dangerous result of construing cvery writing 
not by its face. not by the language employed. but by matters extrinsic, variant in each 
ca:;e, as human testimony should make it." • 

IS!)!, HOI.\IP..8, J., in Goode v. Riley. }',)3 :\Iass. 58;j. 28 N. E. 228: "You cannot prove 
a mere private convention between the two parties to givc language a different meaning 
from its common .-:ne. It would open too great risks. if c\;dence wcre admissible to show 
that when they said five hundred ieet they agreed it should mean one hundred inches. or 
that Bunker Hill :\Ionument should signify the Old South Church. An artificial constmc
tion cannot be given to plain words by express agreement." 13 

~ , , , ' ... ' .' 
~ ,. 

Such is the rule stilI survh'ing to us, in many Courts. from the old formalism, ",.::":./ 
namely, the rule that you cannot disturb a plain meaning. ..r/ 

§ 2462. Same: Theory and Policy of the Rule. As to this rule, of course, 
both theory and policy must be considered. 

(1) That the theory of it is unsound, ought not to be doubted. There can ;' 
be, in the nature of things, no absoluteness of standard in interpretation. '.,/ 
An advanced communism might coneeivably bring men to such a level of 
inteIJectual uniformity that their thoughts wouln be expressed in invariably 
identical symbols. But till that da,," comes, the varieties of individual ex
pression and sense must be unquenchable. So long as men are aIIowed to 
grant and contract freely, and so long as the law undertakes to carry Ollt 
those acts b", enforcement, just so long must the standard of interpreta-
tion continue to be mobile, subjective, and individual. )Ir. Justice Brook 
once thought it "barbarous" that a man should be "assured that whate\"er 
words he made use of, his meaning only should be considered." But as the 
law of to-day has broken with his premise, so it must break with his con-

~ The learned jt.:;tice later repeated this Review. 417. 420 ("The Theory or Legal 
view. ill 1899, in an essay, in 12 Hl!orvard Law Interpretation "). 
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_ elusion. The ordinary standard, or "plain meaning," is simply the meaning 
• 

. of the people who did not write the document . 
.... .;. The fallacy consists in assuming that there is or ever can be ,yome olle real 

or absolute meaning. In truth, there can be only some person.'s meaning; 
and that perSOll, whose meaning the law is seeking, is the writer of the 
document: 

1696, John Locke. Letter to the Bishop of Worcester (Works, IY, 8.':): "Your lordship 
says, 'Peter, James. and ,John arc all true and real mcn.' Answer: Without doubt. ~1Ip
posing them to be 'men,' they arc true and real mell, i. e. supposing the name of that 
species belongs to them. And so three bobaques are all true and real bobaques, suppos
ing the name of that spcc:es of animals belongs to them. For I bcS<.'CCh your lordship to 
consider, whether in your way of arguing, b;o.· naming them Pf:ter, James, and John, names 
familiar to us, a5 appropriate<1 to individuals of the species 'man,' your lordship docs not 
at first suppose them 'mcn' and then vcry safely ask, whether they he not all true and 
real 'men'? But if I should ask your lordship, whether \Yew(.'Cna. Chuckerey, and Cou
she<la, were true alHl real men or no? your lordship would not be able to tell me, until 
I have pointed out to your lordship the individuals called by those nam!;'s .... Your 
lordship, in your fore-cited words, says, 'here lies the true idea of a persvn'; and in the 
foregoing discourse speaks of 'nature,' as if it were some steady, established being. to 
which one certain precise idea necessarily belongs to make it a true idea: whereas. nlY 
lord, in the way of ideas, I begin at the other end, and think that the word 'person' in 
itself sigllifies nothing; and so, no idea belonging to it, nothing can he said to be the true 
idea of it. But as soon as the common use of any language has appropriated it to any 
idea, then that is the tnlo idea of a 'person,' and so of 'nature.' But because the propriety 
of language, i. e. the preci~e idea that every W(J1'(! stands for. is not always exactly known, 
but is often disputed, there is no other way for him that uses a word that is in dispute, 
but to defille what he signifies by it; and then the dispute can be no longer verbal, but 
must necessarily be about the iclea which he teiis tIS he puts it for." 

1827, Jeremy Bentham., Rationale of Judicial Evidence, b. IX, pt. n. c. IV (Bowring's 
c<I., voJ. VII, p. 556, note): "The refusal to put upon the words used by a man in pen
ning 11 dcc(! or a wiII the meaning which it is all the while acknowledged he put upon 
them himself, is an enonnity, an act of barefaced injustice, unknown everywhere but in 
English jurisprudence. It is, in fact, making for a man a will that he never made; a 
practice exactly upon a par (impunity excepted) with forgery. Lawyers putting upon it 
their o"m sense? Yes, their own sense. But whkh of all possible senses if> their own 
sense~ They are as far from agreeing with one another, or each with himself, as with the 
body of the people. In evident reason and common justice, no one "ill ought to be taken 
as a rule for any other; no more than the evidence in one cause is a rule for the evidence 
to different facts ill another cause." 

(2) As to the argument of policy, the case is somewhat different. There 
is much to be said for the traditional rule,· though not all that is said is 
sound. For example, Chief Justice Tindal, in his app('ehensions that under 
any other rule fC no lawyer would be safe in ad\'ising upon the construction of 
a written instrument, nor any party in taking under it," 1 apparently assumes 
that under the traditional rule an ideal facility and certaintr of interpretation 
can be had. He retires (in Professor Thayer's words) "into that lawyer's' 
Paradise, where all words have a fixed, precisel:.· ascertained meaning, and 

§ 2462. 1 Quoted anw. § 2461. 
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where, if the writer has been careful, a lawyer having a document referred 
to him rna:." sit in his chair. inspect the text, and answer all questions with
out raising his eyes. :\len have dreamed of attaining for their solemn 
lI1uniments of title such an absolute se<:uritv." But it is a dream of the im-• 
possible; and the dominance of either the old or the new rule wili make little 
practical difference in the certainty of a gh'en in:;trument. In the very case 
of Lady Hewley's Charities, for which Chief Justice Tindal laid down his 
rule of exclusion, even the admitted data were 50 voluminous and complex 
that the excluded material was comparatively a trifle. 

The real strength of the argument is rather found in the practical state
ment of :\lr. Justice Holmes 1 that" it would open too great risks [i. e. of false 
pretences] if eddence were admissible to show that when they said '{h'e 
hundred feet' the~' agreed that it should mean one hundred inches, or that 
'Bunker J-IiI1 :\lonument.' should signif~' the Old South Church." ); ow the 
interesting feature of this illustration is that in important instances the very 
opposite fact is (hily and hourly illustrated, in the prh'ate cipher-codes of " 
commercial houses. By these agreements words arc employed in a sense / 
totally alien, and sometimes exactly opposite. to the ordinar~' meaning. In 
one of the printed cable codes now in use, for example, "InnO\'ate" is made to 
mean "Do this only as a last resort"; and "I!1vecth'e ,. is made to mean 
"We all unite in sending you our heartiest congratulatioils" ~ 2 Xo doubt, 
too, some brokers who are particularly apprehensive of the interception of 
their mel:isages are accustomed to agree that" buv" shall meltn H do /lot buy." -' . 
There are, then, abundant instance:; in which not only there is no "greut 
ri:;k," but thel'e is an absolute necessity, of accepting proof of these private 
cGII\"entions; and these instances shatter the whole argument for the rule 
as a rUle. The fallacy of the person who declared that" He was open to con
viction, but he v:ould like to meet the person who could ('onvince him," is 
here reversed; for the judicial attitude thus illustrated is that "'\Ve are not 
open to cOII\'iction, because we are afraid that someb0dy will sometimes 

. " connnce us. 
The truth is that whate\"er virtue and strength lies in the argument for the 

antique rule leads not to a fixed rule of law, but only to a general maxim 
of prudent discretion. In the felicitous alliteration of that great jUdge, Lor(1 
Justice Bowen, it is « not so much a canon of construction as a ('oun~el of 
caution." 3 The distinguished Master of the HolIs, Sir George Jessel, once 

2 "Young Richleigh's father allowed him 
to take a trip to Europe this summer. Before 
starting. the youth made up a cable code of 
his own for possible use while abroad, aud 
hunded a copy to his father. who locked it up 
in his desk without looking at it. A month 
later the dder Richleigh receiyl.'<i a cable con
sisting of one word: • taugh.' He laughed. 
It 8ccmed to be something quite ple~.sant: 
cle"er boy, that ;a1waYB ready for 8 Jest: 
proud of that bo~'; ,Sure to get along ill the 

world: nice of him to Bend such a cheery meso 
sa~e to his old father. But, corne to think of 
it. the cable message must have been a code 
word. 'Wonder what's the rest 01 the joke~ 
The code Was ut the hous,-. Father went up 
there in tho best of humor. He got out the 
code and read: . Laugh = Send me 8500.' ! ! ! ,. 
(G. H. W •• in Boston" Transcript.") 

I 11)90. Re Jodre!!, L. R. 44 eh. D. 590; 
Quoted infra. 
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wittily declared to counsel that "nobody could convincc him that black 
[selvedge] was white!"; and :.'et the Court of Appeals rcwrsed his jUdgmcnt 
because the:.' were after all convinced of that precise proposition.4 To say 
that it would be difficult to convince him, and upon the evidence to fail to 
be convinced, would ha\'e been a rational attitude. But that is \'en' different • 

. from an arbitrary rule declaring' a priori' that the judicial mind is legally 
• • • 

'. not open to convICtIOn. 
... There is, then, neither in theor:.' nor in polic:.' any basis for an absolute 

, 

'\ rule declaring that when a word has a "plain meaning," i. c. by the popular 
"standard, neither the local nor the mutual nor the indiddual standard ('an 

• 
. be substituted, Such a rule is still maintained b\' man\' utterances like • • 

those abo\'e quoted. But its vogue is disappearing; as lUa:.' be seen from the 
utterances of judges who have plainl:.' championed thc modern and more 
liberal rule: 5 

1854, COLERIDGE, .J., in Brown Y. Byrne, :3 E. & B. 703: .. Xeither. in the ('onstruction of 
a contract among merchants, tradcsmcn. or other~. will the cvidence [of a Im'al usagc] be 
exclu(1e<:1 bC!'ause thc words are in their ordinary meaning unambiguous; for the prineiple of 
admission is that words perFectly unambiguous in their ordinary meaning are used b:-' the con
tractors in a .lifferent sense from that. \"hat words morc plain than' a thousand,' 'a week,' 
'a dav'? Yet the cases arc familiar in which 'a thousalHI' has been held to mean 'twelve • 
hundre.!.' 'a week' 'a week onl:.' during the theatrical ~eas(ln: 'a day' 'a working du:.'.' " 

1860. BI.,,-CKBt:JtX •• J., in Jfyer.~ v. Sari, 3 E. &: E, 306 (admitting trade usagl'): .. I do 
not think that it is necessary, in ordcr to render sueh evidence admissible, that there 
should be any ambiguity on the facc of thc phrase whi('h has to be construed. , ' , I take 
to be thc true rule of law upon the suhject that whcn it is shown that a term or phrasc 
in a writtcn contract bears a peculiar meaning in the trade or business to whieh thc in
stntment relates, that meaning is 'prima faeie' to be attributed to it; unless upon the 
construction of the wholc contract cnough appears. either From express words 01' by neces
sary implication, to show that the parties did not intend that meaning to prcvail. Thc 
consequcnce is that cvery individual case must be decided on its O\nl grounds," 

1890, LIXDLEY. L. J., in Re Jodrdl, L, It +J, Ch, D. ;)!)O. 60!), 614: .. I do not proposc to 
deal with deeid(.>d cases at all. It may bc that there were expressiolls in the documents 
thcn beFore thc Court which nuulc thc judges come to conclusions which I cannot arrivc 
at whcn I eOl11c to look at thc will and ('odicils with which I have to deal. I do not eon
sider that a decision which is more or less at variance with other ('ases is wrong becausc 
it is so at variancc. Cases of construction are useful when they la\' down canons or rules • • 
of construction. and they arc useful when thcy put an interpretation on eOl1lmon fnmls -
whcthcr in decds, wills, or mercantile documents, They may be valuable guides; but 
when I am told that hecause something occurs in one will I am to give a precisely similar 
effect to a similar exprcs5ion oecurring in anothcr will dealing with a different prop'~rty 

.. and in another conte:\.1., I ohject altogethcr to do it. The onl:.' principle that I know of is 
that which has been cxpressed bcfore. Look at the words. avail your&'lf of sueh c\'idencc 
as is Icgitimately admissiblc, and see what the t('stator has said, and expound it as bcst 
you can with reFerencc to what is legitimatcly beFore you." BOIn;:\" L. J,: "I t ~celllS 
to me that thc only weight olle can gh'c to such language [as the so-called rule against 
disturbing a clear meaning] is to treat it not so much as a canon of construction as a eounsel 

c 1880. Mitchell v. Henry, cited post. 
§ 2463. 

• 1902. Miles t. Wil~on, 1 Ch. 13S. 142 

(approving the similar language of L. C, lIals
bury in r~u J odrell). 
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of caution, to warn you in ti('uling with suc'h cuses not to give way to guesses or mere spec
ulation as to the probabilities of an intention, but to Iwt only on such evidence as can 
lead a reasonable man to II di~tinet ('onclusion. But I protest, that as soon as ~'ou sec 
upon the will, read by the light of sueh extrinsie cirrulIlstan('es as ~'ou may su!":::::.-, Wl.,it 
the true construction is, and what the true intention expressed by the testator is, then 
your journey is perfonned. You require nu lIlun' counsellors to assist you; and after oncc 
arriving at the journey's cntl, to ~JUusc ill gh'ing effect to the true interpretation because, 
forsooth, the lau!-.'uagc has III)t heen framed II('('ordinl' to some IIICIl!>ure or standard of cor
rect expressiun, which is suppoSt~1 to be imposed hy jUdgl'S out uf rcgard for sO<'ial or 
other reasons. appears to me to be using the language of sueh learned judges, not as laying 
down canons for f;onstruing a will, but as justifieations for miseonstruing it. As soon as 
you once arrive at your journe;.··s cnd, you hU\'e no more to do than to give effect to the 

. . " true construetIon as yuu see It. 

IS(l6, SlI.U"I'EH, J., in JJorrison v. Wil,wn, :~o Cal. a+1 (dl't.~l to:'>1. "to have and to hold 
to the ~uid ),1. his heirs and assigm, free frum e1aims of said P. or his heirs," and concluding 
"it is fully understood that as to title this is ouly a quitclaim deed "; by statutc under a 
deed ill fee simple by olle not owning it, a later a('quired title pas~l~1 by oJleration of law; 
the question was whether the first clause here ('ollld be moditll·d by the last ('lause; held, 
that it could be anti \\'a:,): c, If l~lI\tru('tillg parties hav(' power to define the words whie-h 
they use. their definitions cun IJ('ver be attac'ked on the ground that the~' are repugnant 
to the words defined; •.. The CIlll'stion then {,OIlll"S to this. have the parties to a written 
contract the right to set asiele the general sense of the worels whieh they use, and for the 
purpose,; of the eontra{'t to assign to them another and different meaning b~' convention? 
That they have both the right and the power to do this there ('lin be no question. The 
meaning of laIlb'1wge clepcnd~ uJlon usage, and varies with it. If parties should insert a 
clause in their contract to the effect that the language used by them should be taken in 
a ('l'rtain sense whic·h had be('oI1ic provincial, or in the meaning horne by it in a IJarticular 
tracle. aIHI particularly if tht,y should procced to state the agreed llefinition in dctail and 
the definition !lIfIled out to be cIl'ar and ullmnhi~u()us, the ge!lcral IIIcuning would have 
to give way; and it follows that it must hc t'llnsi(lered that partie~ huve thc power to in
novate upon the general meaning of words at large frec from alliegai restrictions. If they sec 
fit to IlgrL'C that mile shall stand for Ica!-'11C, or grant, bargain, and sell for quit daim, or even 
black for white, however we might man'c\ at the caprit'c, we ('oul.! not question the power." 

181'0, DOE, C. J., in Tilton Y. American Bible Sucit,ty, 60 ~. H. ail, :38::? (dealing with a 
bequest to "the Bibie Society"): "The question is not whether a plea of misnomer of a 
party is sustained l)~' proof, nor whether there is a variance betwecn the evidencc and the 
name of a third person set forth in pleading. The question is not by what nume any 
Bihle society was known to others, but which one of several Bible :30cieties was intended 

• 
by the testator .... E\'idellC'e sho\\ing what nalIie was givcn to a Bible soc·iety in its 
charter, what name it used or recognized as its own, and by what nallle or names it was 
knowIl to others, tends to prove a namc by which the legatee 1/1 ight have been known to 
the testator, and /l name which he might have used in his will to express his intention. 
But the society intended by liim ancl identified by competent eddenee, is the legatl'e, by 
whatever name described in the ,\;11, and non\;thstanding any other !lame or names by 
whieh it may have been invariably or usually known to others .... A person known to 
a testator as A. B., and to all others as C. D., may take a legacy given to A. B." • 

§ 2463. Same: Application of the Rule to Wills, Deeds, Contracts, etc. , 
• 

The trag.W.on!-!l rule is found in application almost side by side with the : 
r-

e Other opinions are: 1902. Marshall, J .. in 
Utter ~. Sillm:ln, 170 ~Io. 284. 294. 70 S. W. 
70;:; (good opiuiou); 1909. Whitfield, C. J., in 

381 

Ball r. Phelan, 94 
(powerful opinion). 

Miss. 293, 49 So. 956 

, 
• 
• , 
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lib_~.ral rule. The former is Ilowllflays perhaps less frequentl.\" pnforced in .... 
England. In the Vnited States it is often im'oke(I uncler the guise that no 
peculiar and individual meaning can be shown unless therc is an "ambi
guity." There arc ncvertheless abundant instances of the liberal rulc's 

• • reeogmtJOII. 
(1) In wills, the traditional rule has found application chiefly to proper 

names of places and persons and to such terms as "estate" and" mOlley." 1 

:\ special form of it occurs for u'Ord,~ of rr/atif)lI.vhip having in the law of ill-
I . . . I" 1'1 I" " "1 C·' k' I I lerltanec a precise meallillg, sue 1 as c 11 ( ur SOI1. n o'e slay, tie 

§ 2463. I ESGL.\SD: ISiG. Doe v. (,hi
"hester, -1 Dow (;.5. \J:! (devise of "my estatc of 
Ashton." Ashton b£!in!; a parish; the testator 
had inherited from his muther and his father 
diITerent prop"rtil·s. thut from his mother 
lying chiefly in Ashton parish and also in 
others. and that from his fatlwr in Youl~ton; 
the testimony of his st('wurd and others that 
the testator "usl'd in speaking of his proPl'rty 
whieh he had derh-ed from his father t.) "all it 
his louis ton I'>tate. and that in ,kseribing 
the ~~tutc dl'ri\'cd hy him fwm his mnth~r he 
used to dc~i~nate that hy the gl'nl'ral lIun,,' of 
his Ashton e~tate." and certain UC"'Jllllts 
tendered to him. clltitll'd "J. Cleu\'e's account 
for Ashton estate." indudin!; propertil's in 
othpr IJarishcs than A"hton. were exduril·d); 
I~:!O. Cholmondelev t'. ('linton. :! Ja~. & W. 1. -
7G. S1. III (limitation" to the use of the' ri~ht 
Iwirs of ~. H. forc\'l'r"; IlI'ld to he ambigurtuS, 
as aPl'li"ahlc "qllail)" to right h"irs at the time 
of the rl'lUainder er"atl'd or at the time of its 
taking cITe .. t, and tlH'rr'fore to pt'fmit rr'~IIrt to 
other indications. in the ("'~d or the l'in'um
stan~{'s. of the grantor'" IIll'anin!;; can·ful 
opinion by Plumer. !\1. H.): 1"·17. RI'.,·nlllds 
t·. Whelan. l() L .. 1. Ch. ·1:)·1 (h"quest to .. W. It., 
one of my farming IIl1'lI "; tlH'r<' were two J"'r
sons named \ .... n .. III'" an ordinary farming 
servant. recently ell,ployed. the oth~r a man of 
all wurk, forty yea,I'::; iu the t(>~t!ltor'8 sf'rvic'c: 
iC Bruce. \'. C .. L,·ld that the lutter cou:d be 
aeruT!ltely des('ribpd H~~ a ., f!'l.:"Juing ulan" ,1ud 
took the bp'1lll~St: t:.th(!rwisf', if he ('oul\j not 
bl' ~o d(·~t;·rjhed); IS;'j.l, ~ll):ityn t', :\1. ·tyn, 
;, II. L.C. I,j·; (there were five ('hildrell. R.B.!\!.. 
J. II. 1\1., i" .. 1. :\1.. T. :\1.. aud !\1. :-'1. D.' "f«'r 
h~quests to" R. M." and".r. H. :-.1.." thror" was 
a hequest over to" S. !\1.. J. !\[ .. and :-'1. n .. :Ill 
of them hltc of Calcott Hall"; h"ld that the 
nnme" J.M." ~ould not be applied to th" fourlh 
rhilt! T. :\1.; no c1p.ll.r prinriple stated). 

UXITF:O STATEH: Conn. lSi;, Dunhanl 
r. Averill. 45 Conn. (il (bequl'st to tllP. "Ampr
ican and Forr·ign I::ble Society"; thpre Wa" n 
society so named and nlso lin .-\mericlln Bihle 
So('iety; declarations of intent to gi",' tu the 
former, which was called by him hy th .. name 
in the will. excluded); Ma.... IS-I3. Tu.·kt-r 
, .. Seaman's Aid So";!'t)'. 7 !\[~tl'. ISS (b'·qll1·"t 

• I ~ . \'d S' " . f I to • t Ie :-'P~HIHltl ::i : 1 flCJetv; III : .. l.I't t H'r'~ • 

WlL!i in Boston a .. SPrLrnau's Aid ~o('ietyot !\ud 
!l "Scanuln's Friend :-;ocicty"; the rir('UlIl'" 

stances that the t,,"tator was well noquaint.·,J 
with the latter 1111<1 was ignurant of the fortllPr. 
and that he hlld used the t<,rm "5"aman',; Aid 
Sorit·ty" 011 the honest repn.·~entution of ol1e 

B .. the draftslIlan. whu knew only of the irJfllll'r 
and who !;l1\'e its nallle to the t(',:tatnr Oil th" 
(~rronp.ous supposition that th .. , t":--tatnr had 
the former soeiet}- ill lIIind. W('re 1,,·1<1 ill,ufli
"i~nt to gi\-" thl! bCqUl'st to th~ latt.'r; the 
Searuan'!i F'riend Socict\- "cannot takf', bpf':1USe 

• 

the name and d<'scription ar~ llfJt tho,.' by 
whil-h th"y have C\'l'r a.·ted or I)('<:n knuwn or 
Jl'Si~IllJ,ted; and b('{'tlU::iC the ~l'alll!lll'!,! Aid 
So('iety i!:J the one prl'ei.",··ly nanlt.·d .uHi de
s\"rilH'd in tllP will": thi:; ruling is ('rrf)JH'I)U~. 
hut may I", acrount~d f')r by the al'I",r~nt 
reiianol! of the Friend :';ul'ielv daimant Oil tl,,· -declarations of intf.·ntion. whir'h wen! as sHeh 
"Ipltrly in:ulmis>ihll'); ISG4. AnlPrioan Bible 
:'oril'ty to. I'mtt, fl All. IOU (I"'IJ'lI'st of I/"J""it 
in thl' "D"dham Bank"; there "x;"I"d a 
D.-dham Bank and a Del/ham Institutiol1 for 
:;;a,·ings. the latter commonly knowlI ", tl ... 
D"dham Savin!;s Bank; that the tpstator ha,) 
It deposit in the latter. 1')(l'lud .. d; till' rllli,.!; 
markedly illustrntl'9 the impropriety "f till' 
supposed rule); S. r. ISI4. !\!ann , .. !\I:U1n. 
1 Johns. Ch. :!;lI. :!:If) (heque:;t of ,"I tiH' r""t 
of the "moneys." held to IIH'an rush only. al1d 
not lIotes, bOl1ds. and llIortga;:es); Tex. 19:! 1. 
H,mpt ~. !\Ii{'hll"lis. T,,)(. • 231 S. W.7oo 
(II long will drawn by the tc~tator hims(·lf in 
untcchnical I,m!;uagc; the opinion Iwgins: 
.. There are certain f,u·ts material to bl! unner
stood in orr!Pr to properly interpret the abo\'" 
will. which fuets we will state"; a pa!;c of 
sarh fncts follow~. reciting the nurnh"r flf 
{'hildren. the family history. the lay of tl,,· 
land. ('te.; it then proceeds. "when' th.· will 
is plain 'IIul unambiguous no ,,·idell.-" "f ",ur
rounding circumstances is admissible," :I!,par
ently not rpalizing that its own process,'s 1",,·1' 
consisted in looking at the .. ('videl1l'" of 
surroul1ding circumstances"; its authority 
for the "bove-quot(·d astounding proposition 
of Ittw. whieh the opinion d~cJlIres to have bct'u 
.. cs!ablislwd almost from time immemorial and 
arc recognized al1d IIPplied by all court •. " is a 
legal compilation of anonymous authorship). 
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rille had been that a devise to a H son ,. named could be taken b:' a bastard, 
if the persoll had been reputed by that name.z Later, the rule seemed to form 
that whenewr a word of relationship was used, the law's meaning could be 
o\'erthrown when a different sense clearly appeared from the will and when 
there were 110 persons who corresponded exactly to the law's meaning, The 
individual opinions of Lord Justice Bowen and others have in later time;; 
practically repudiated these two qualifications; but the British decisions 
cannot be said to have fllll~' accepted this result; they must at any rate be 
viewed as a developing series. and 110t 115 a consistent whole, In the l"nited 
States, the traditional rule still persists ill many States.s 

2 1607. Sir :\loyle Finch's Ca~e. 6 Co. Rt,p. 
ti.ja ( .. If a grant be made to a bastard by tl'" 
,imame of him who. as i~ supposed. begot him, 
i t i~ good. if he be known by such name; so if 
a remainder be limited' Rich. mio Rich. :\lar
"'ood,' it is good although he be u ba;,tard. if in 
vulgar reputation and knowl"dgc he be known 
hy such a name"); 17a7. Riv('rs' Case. 1 Atk. 
410 (devise to .. his two sons Charles and Jamps 
Ie"; though ill~gitil\late. they were gi\'en th" 
"su,te; "anything that alllount~ to a 'desig
natio pf'rsonw' is sufficient. "). 

3 ESGI..MiD: 17iS. Green t'. Howllrd. 1 Brll. 
I'. ('. a 1 (L. C. Thurlow. refusing to apply:, 
1H''1uest to "my own relations" to inf'iuriP 
~,,"·t,,\(1 cousins: "The ticn~c of the words, a' 
fix"d by legal authority, i~ not to be altered by 
tI ... language held on any o';casion by the t<'s
tutor. or by his behavior"); I~OU. Cartwright 
,'. \' audry, fj \' es. 5:10 (a testator had four 
dalJl:hterM; one of them Was illpgitimate, but 
at the time this was known to none but hilll
"'If; L. C. LoughboTOugh dl"'lillt'd to inrlud,' 
Iter under a devise to .. children," t hough hI' 
had "no doubt of the intention"; the special 
.. ir~\Im5tanccs made this ruling un outrage all 
tl", name of justice); 1012, Wilkinson (", 
Adam, 1 Yes. & 13. 422, ·157; 1816. Bcachcroft 
1". Ikacheroft, 1 Madd. Ch. 4:30 (good opinion 
b~' \'. C. Plumer); 1);31. Fraser r. Pigott. 1 
Younge, 35·1; 1836. Blackwell v. Bull, 1 Kel'n 
JiG. lSI (Langdale, M. R.: "The word 
. family' is clipabl" of so many applieatiolls 
that if anyone particular construction were 
attribut"d to it it. will~, the intention of 
t,'stlltors would be more frequently defeated 
thun carried into ct7':ct "); 1070. Grant I'. 
(jmnt. L. R. 5 C. I>. 7::7 (devise to ,. my 
IIl'phew. J. G.;" thf"~ were two relations of 
that name, one the ~'"" of a brother, the other 
of a wife's brother, and the telIll "nephew" 
was held Dot t" he I :-eesparily restricted to the 
(firmer class of rel"!!ons): 1873. Hill r. Crook, 
L. H. G E. ,~ I. AI'P. 265, 28!l (general principle 
approved; the ~ft was here applied to illegiti
lllate children, l;eCtlUse the terms of the will 
were held to deMC'ribe them as such; the ab
surdity of the doubt in this case w3.~ that the 
"urtie~ hud IY<?en formally marriNI. but the 
wife wa=, ~\ ducoa~ .. ·d wifp'=, 8istPT and thp. union 

technically illegal); Ib75. Dorin v. Dorin, 
L. H. 7 E. & I. App. 5G!! (power to a wom!lIl tl, 
di,;pfJse of property" amongst our .. hildr~n" : 
the testator had t\\"o ill"gitimate "hildron by 
her. then married her, made this will the da\' , 

after the murriage. hud no other children. and 
treated these two as hi,;; hpld, that" children" 
was to be interpreted as "I("gitimate .. hildrt,'n" 
und could not be apl,lied to the abr,\'., "hi 1-
dren; a ruling whit'h ,hamps common sen",", 
and. to tht' pen'ersity of tilt" En!(li~h law deny
ing Ipgitimatioll by subsequent marriage. add,: 
th,' h;lrshncss of preventing the parent from 
snpplying hy will the defieien<"i(·s of tlw law) : 
l~'S. Ellis r. Houstoun, L. H. 10 eh. D. :!3ti. 
:!40 (Maling. \". C., appliNj the rule, ,umming 
up the authoritit:'s: only whr:Te no 1"J;itimate 
childr~n appear can illegitimate ones take 
under the term .. children"; as to Dorin r. 
Dorin, supra, h<' admitted that .. in ('UmInotl 

with most persons. it i~ II result which anyhody 
may regret"): 1".~i. Re II Ortll'r. L. R. 3i 
Ch. D. 695 (hc'lUPst to .. my sistl'r Charlotte, 
th,> wife of Thomas Horner." and after her 
death "among!t her children"; C. was only 
cohahiting with T. II .. as the testator knew; 
held that" children" signified the illrgitiruntt' 
children of C.; .. yOU arc to 3.~certllin the sen~ .. 
in which the testator used the words whirh you 
find there "); 1890, He jodrl'il. L, H. H Ch. I J. 
5!!O (bcQuest to "relatiw',." held to inl"iud,' 
"all those the testator had before trt!at<'d '" 
relatives," whether legitimate or not: ,. Y"t! 
may put your~elf as much as you call into hi, 
position. and diving so into the mind of th .. 
p"rson who hns made the instrtlllll·"t": 
quoted ante, § 1362); 1b94, He Fi.h. 2 Ch. 1>;: 
(gift to his "niece Eliza Watcrhnu"e"; thprt· 
was no niece i:. \V., but there wus a l('gitim!1«' 
and an illegitimate grandniece. caf'h nanH,d 
E. W.; no e\·idence to sho1''' tcstator's m!!allilll: 
wns admitted, and the clause was applied tr, 
the lel(itim!lte E. W. as the one nellrest de
.cribcd; the opinion sho~s insufficient 
acquaintance with the precedeats :lIId is wholly 
unsound); 1902. ~111('5 r. Wilson, 1 eh. 1:~~. 
142 (cited ante, § 24(j2); 19Ot;, Re Corsellis, 
2 Ch. 316 (bequest to .. all my nephews and 
nieces then living," npplied to childr('n of n 
deceased illegitio,ate si~ter; following He 
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The liberal rule, on the other hand, has been applied e\'en to the extreme 
of principle, and the results show how practieal and just it can be.4 More-

Jodrell and Hill v. Crook); 1906, Re G1ass
ington. 2 Ch. 305 (devise of "real estate"; to 
apply the tel UI to a certain freehold interest 
which was in law personalty, the testatrix' 

_ instructions stating that her only real estate 
consisted in this freehold interest were not held 
admissible, but on the facts the term "real 
estate" was nevertheless applied to the 
personalty interest in the freehold); 1906. Re 
LO\'eland, P. 542, 1 Ch. 542 (the testator 
forml\lly married his niece W. in Scotland, 
but by Scotch law the marriage wus invalid; 
after the marriage-ceremony he executed a 
will making a residuary devise to W. and to 
"all her children lh'ing at my decease, etc." ; 
there was one such child; Swinfen Eady, J.: 
"I am ~atisfied, as m!ltter of construction, th!lt 
the word' children' is used by the testator as 
including illegitimate children"; by this ruling 
it would seem that the unjust doctrine of Dorin 
~. Dorin was abandoned); Estate of Vines, 
[1910] p. 147 (will conditional on dying before 
a certain time; if the words are ambiguous, 
the decea.sed's declarations arc receivable); 
In re Pearce, Alliance Ass. Co. v. Pearre, [1913J 
2 Ch. 675 (bequest to "any the children or 
child of my said brother W. W. F."; W. F. 
had six children by a reputed but not lawful 
wife H., who died in 1900; by a lawful wife 
R. married in 1904 he had two more children; 
the six children by H. had been publicly 
received as legitimatc, and were all known to 
testator, who liked some of them; held. that 
only the two legitimate ones could take; Lord 
Bowen's great judgment in Re Judrell is not 
even cited by counselor court). 

IREL.\ND: 1902, Flood t'. Flood, L. n. 1 
Ire. 538 (beqUest of "all the preferenr:e stock 
or ihares in the D. \V. & W. n. Co. of which I 
may at the time of my death be possessed"; 
the testatrix never hud any such shares; stork 
in the D. & K. R. Co. held to be signified) ; 
1908, M'Hugh v. M'Hugh, 1 Ire. 155 (bequest 
"to my nieces and nephews" of shares of 
stock, to be put" in their father's and mother's 
name until they arc 21 years old"; the tes
tatrix had many nephews and nieces, the 
youngest of whom was at the date of the will 
26 years old; the testatrix also had one 
married son who with his five children, aged 
5,4, 3, 2, and 1, lived with the testatrix; held, 
the bequest was void for uncertainty; this 
decision is not only as pen'ersely wrong as has 
been seen for many a day, but shows in the 
opinion an unfamiliarity with the authorities 
which is disconcerting); 1908, In re Wrenn, 
2 Ire. 370 (bequest to "my mother"; the 
testator's mother was long since deceased, but 
there survived a sister M., and a son of the 
sister, also children of a deceased sister and 
brother; the will was drafted by th!' sister 
M's son; the testator told him to Dlnke the 

bequest to "your mother," and the son inad
vertently wrote" my mother"; held, that the 
sister M. should take; this is as extreme a 
case as is on record; but it is notable that the 
Court took the sensible W[ly of striking out for 
probate the word" my," on the prindple of 
§ 2421, n. I, ante; and then of interpreting the 
word "mother"; note also that this ruling 
restores the credit of this court as blemished 
by M'Hugh ~. l\I'Hugh, supra). 

CANADA: 1849, Doe v. Taylor, 1 All. 525, 
534 ("my grandson "); 1908, Marks t'. Marks, 
40 Can. Sup. 210 (bequest in 1904 to "my 
wife"; the testator had married A. in 1873, 
left her in 1878, and married S. in 1902 and 
was living with her; held that "my wiie" 
meant the woman so treated by him, and not 
necessarily the legal one; Maclennan, J., dies.). 

UXITED STATES: 1895, Flora ~. Anderson, 
67 Fed. 182, 188 (" issue," not allowed to be 
interpreted to include illegitimate issue); 
1921, Marquette t'. Marquette's Ex'rs, 190 Ky. 
182,227 S. \Y. 157 ("my ehildren," not allowed 
to include an iIIecitimate child); 1829, 
Gardner ['. Heyer, 2 Paige ~. Y. 11 (bequests 
to the testator's children; he had only ille
gitimate children; held that, there being no 
legitimate children, the term could be applied 
unJer the circumstances to the illegitimate 
ones). 

e E:>GLAND: 1791, Parson& v. Parsons, 1 
VI's. Jr. 266 (annuity to a brother" Edward 
P.," and then to his children; at the date of 
the will, a brother Samuel P. alone survived. 
'I\'ith children, but a brother Edward P. had 
already died without children; since th,. 
"test!\tor had been in the h3bit of calling his 
brother Samuel by the name of 'Edward' nnd 
, ~ ed, '" the annuity w!\s given to Samuel) ; 
IS01, Druce t'. Denison, 6 \'es. Jr. 385 (bequest 
of "my personal estate"; a paper drawn up 
by him at the time, indicating that lw included 
in that term certain choses in action of his 
wife, was admitted by L. C. Eldon); 1825. 
Doe ~. Jersey, a B. & C. 870 (dcvi~e of "nil 
that my Briton Ferry estate"; hdd that 
these words "denote a property or estate 
known to the testatrix by the !lame of her 
B. F. estate, and Ilot all estate locally situat" 
in a parish O~ township of B. F.," and that for 
determining its scope the steward~' accounts, 
rendered to the testatrL'C, of the lands therein 
entered as "B. F. estate" should be COIl
sidered): 1841-1848, Blundell r. Gladstone, 
11 Sinl. 467; on appeal, 1 H. L. C. 778, 1 
Phillips 279 (to "the second son of Edward 
\" eld, of Lulworth"; there was no suell 
person as E. W. of L., but J. W. was in pos
session of L., and there had been a brother 
E. W.; J. W. had two sons, E. J. W., COIll

monly called E. W., and T. W.; held, that on 
the evidence the desrription should be llpplied 
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o,'er, in its application to word$ of relationship, it would seem to be the COIll-

, moner one to-day in the Cnited Statcs.5 

to the second son of J. W. and not the second to" Caroline Thomas." on proof that the 
Bon of E. J. W.; Patteson, J.: "It was con- claimant was a favorite of the (estatri:!:, and 
tended . . . tbat where one person, find one .. was the person intended," and that no 
only, fuIIy and accurately answers the whole per~on named Cornelia Thonlpson had ror,de 
description, the Court is bound to apT,ly the claim); Pa. 1 i90, Powell v. Biddle, 2 Dall. 70 
will to that person. Such may be conceded to (bcqul)~t to a friend "Sumuel Powell [son of 
be a general rule of law and of construction, Samuel Powell, of the city of Philudelphia, 
... but it has exceptions"); 1844, Lee r. carpenter"]; on proof that a person nl\m~d 
Pain, -1 Hare 201, 251 (1. !l bequest to "Mrs. William Powell wus the !'on of the testator's 
lind !\Iiss Bowden. of II" widow and daughter deceased daughter by one Samuel Powell a 
of the late Hev. !\Ir. Bowden"; dH're were no carpenter, that he was wpll known to the tes
such persons as ordinarily known: but there tator, and that "tIl!' te$tator usually. iJy 
were Mrs. ,,'ashburnf', formerly Miss Bowden, mistake or by way of nickname. <,ailed him 
und her daughter, Miss Washburne. and tho Samuel," the bt'ljuf'st was ginn to Willian!. 
testatrix" had been repeatt:'dly known. when though the surne carpenter hud also a son 
speaking of the cIaimant5. to call them by tho named Samuel. the son of a second wife and 
name of Bowden, and on the mistake being not acquainted with the te.tator); Ten,1. 
pointed out. she acknowledged it"; the legacy 19li. Mosely ... Goodman. 131; Telln. 1, 195 
WIl5 gi\'en to :lIrs. and !\Iis~ W.; :? a bequest S. W. 590 (bequest to "1\lrs. Moselt·y"; the 
to ":'11 iss Sarah Jameson. of (,Illpham Com- testator had for many years bought cigars 
mon"; there was 11 Mrs. S. J. of that plncl'. froOl !\lr. Trimhle, who sold the Moseley 
and also a daughter named Frances Ann(' J., cigar~. and the :llos('ley sign wu" displayed on 
who ,tfter the testatrix's dt'ath married :lIr. til(' building; the custom Ilf the t"stutor to 
Willtl'r; the testatrix knew b(,th mother and call :llr. Trimble" !\fr. :lIosdcy" and to call 
dllughter; the lega!'y \Va:' gin'" t'J the daugh- Mrs. Trimble" Mrs. :lIoscley," admitted and 
ter); IS4i. RyaI! t. HannullI. J(j Be!1\". 536 allowed to apply th(· beque~t to !\frs. Trimble; 
(be'luest to "Elizabeth Abbott, "naturul but the opinion needlcssly labors to deem the 
daughter of Eliz:,bcth Abbott. of the parish case one of arubhmity). 
of G .• "illJ,:le woman, and who formerly lived in 5 t..'SITED :';TATES: Ill. 1912. Coon v. 
mY'f'r\'ic'''''; thiswasgh'cn to the nutural son Mc:\clly, 254 Ill. 30. (10':\. E. 21S ("my 
John of " pertain Elizaheth A hhott. who had grandchildren" applipd hy the testator's eir-
by marriage another name at the time of the cumstanpes and Ul'age to Illean gTllndphildren 
will, on proof that thp father of the ehilrl was of the tcstator'~ wife by a fon1ler husband) ; 
reputed to be the te.<tator·s son, that the 19JU, :lIeD"le 1'. Thurm. 2i61ll. 200. IH N. E. 
testa:or haei 1I0t hf'ard that it was a daughter. 542 (bequest "to my wife LupUa Heavens, to 
and tht't he had show1I 1m inter,'st in it); 1015, be in lieu of d"wer and widow's award"; 
Kational Sodcty for th" Pn'\'ention of Cruclty "to my wife. 1. H ..•• for h"r natural life, 
to Children t·. Scottish :\ational Society for the but upon her death or when she remarries 
Pre\·cntion. ete., A. C. 20i (a Scotch will •• , to my daughter"; in 1907, one Luella 
bequeathed money to the" :\ational Sc·dety Thunll had heen dh'orccd from her then 
fClr thf' Pr('\'ention of Cruelty to Children"; husband, und in same year she had made a 
IIl'IJ that the plaintiff society should take; ceremonial marriage with thp testator. but in 
but per Earl Lon·burn, L. C .• the rule only violation of a law forhidding remarriage of 
requires that" the accurate u~e of a name in dh'oreed parties within one year; held. that 
a will ~reates a strong pr{'sumption against pursuant to the testator's intent Luella Thunn. 
any rival who is not the po~scssor of the name though not lawfully his wife, should receh'e 
mentioned in the will "). the property); HilS. Smith v. Garber. 286 

FSITED STATES: COriri. 1921. Southington III. 67, 121~. E. 173 ("the ('hild orehildren of 
B. & T. Co. r. American Baptist H. M. Soc.. J. Goo" held on the farts to include an illegiti-
!l6Conn. lOi. 113Atl.16G(bcqllestaf"personal mate childi; WI0. :II lillie 1'. Gruenewald, 
pstate"; ('vidence admitted to show its 2S9 Ill. 4()S. 12·1 X. E. 605 (" children," held to 
meaning restricted to "personal effects ") ; indude an adopted child); I!J20. Miller v. 
S. II. 1883, Smith r. Kimball. ():! :\. H. 606 Brinton, 20·1 Ill. 17i. I:?S :\. E. 3;'0 (circllm-
(bequest to the" Meredith Institution," gh'en stances held not sufficient to give to "her 
to the Kimball Union Academy of Meriden, heir~-at-Iaw." inn will, "an intention different 
on proof that the testator's relatives had gone from thnt expressed by its language"); In. 
to that school, that he had shown great in- 1902. Kohl I'. Frederick, 115 Ia. 51i, !is N. W. 
terest. and that he had said. at the time of 1055 ("inherit." shown to be used in a non-
e."(el'ution. thut the ),Ieredith Institution was legal 8ense); Md. 1911, Suman v. Harvey, 
at :-'Ieriden; s{'e the quotation ante, § 24(2); 1I4 Md. 241, 79 Atl. W7 (cited IJ1'lre fully 
X. Y. 1820, Thomas v. Stevens. 4 Johns. Ch. post, § 2472); Mi-.s. 1909. Ball r. Phelan, 
607 (bequest to .. Cornelia Thompson" given 94 Miss. 2()3, 49 So. 596 (implied limitation 
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§ 2-163 PAROL EVIDENCE RULE 

(2) In deeds and COl/tracts, the traditional rule finds constant and dominant 
application in excluding thc mutual standard, i. c. the ngreclUent (,f the 
parties themselrcs upon a special sense for their words.G It has been some-
of a remainder in fcc to children of a life 
estate); 8. C. 1891, Robb's Estate, 3i S. C. 
19, 28, 39, 16 S. E. 241 (devise to "such 
persons as shall be entitled under the law"; 
illegitimacy prevented the inheritance by cer
tain relatcd persons; declarations of the 
testator, speaking of sisters and nieces, rL~ 
ceived, as showing his usage of the tel'lllS in 
the will). 

e Here compare the cases cited post, § 24G5: 
ENGLAXD: 182i, Taylor v. Briggs, 2 

C. & P. 525 (the question being whether 
"cotton in bales" meant an ordinary bag or a 
cubical compress, the loeal usage was admitted, 
but not" what was said at the time" between 
the parties; Abbott. C. J.: "That sort of 
c\'idence is of too dangerous a nuture to be 
relied on "); UHi, Caine t'. Horsfall, 2 C. & K. 
349 (contract between " merchant and a 
captain in the African trade to pay the latter 
"6 per cent on the net pror.eeds of the home
ward cargo"; the plaintiff claiming that the 
defendant should not dedul't bad debts in 
reckoning net proceeds, Holfe B., ruled that 
"evidence might be admissible to prove their 
meaning, not in this particular contract, but 
in all mercantile dealings or to show that they 
have a different meaning when used in the 
African tradC'''); Canada.' l~na, Troop r. 
Union Ins. Ct.· .. 32 ~. Br. 135, 1-10 (marine 
policy); InOO, X orthl'astern R. Co. v. Hast
ings, App. C" •. 260 (railway lease; Haisbury, 
L. C.: ,. ~o ·'.mount of acting by tho:> parties 
can alter or q.; dify words which are plain ilnd 
unambiguous' :" 

UXITED S', .·.TES: Federal: 1897, Barber 
r. R. Co., 1GB U. S. sa, Ii Sup. ·18S (circum
stances may hI! consulted "to explain am
biguities of description," but not "to control 
the construction or extent of devises tho:>( ein ") ; 
1902, Dennis t'. Slyfield, 54 C. C. A. 520. 11i 
Fed. 474 (an option to ship" any or all of this 
lumber," not allowed to be made an obligation 
to ship nil of it, by the p:iftics' understanding) ; 
1903, Ocean S. S. Co. " .• £tna Ins. Co., 121 
Fed. 882 (applied to marine insurance con
tracts); l!l04, Union Sellillg Co. v. Jones, 128 
Fed. G72 (contract for bin,i"r twine, et('.; prior 
negotiations excluded; illu:'trating the diffi
culty of drawing the line between this principle 
and that of § 2465, n. 5, post); Ini, Shoninger 
Bros. v. Dormer Bros. Co., 2rl C. C. A., 241 
Fed. 662 (contract of sale, for delivery in Dec., 
Jan., Feb.. and ~Iarch; parties' under
standing that this meant weekly shipments, 
excluded); 1921, Ohio Valley P. Works v. 
Oneida S. P. Co .. 2d C. C. A., 271 Fed. 5i, G3 
(" It is only where a con~ract is ambiguous 
that parol evidence is proper to explain its 
meaning" ; here, the annual amount of 
business done); California.' 1895, Balfour 

v. Fresno C. & I. Co., 109 Cal. 221, . .\1 Pac. 
SiG (general principle applicd to a contra('t) ; 
Connecticut: 1900, Adams v. Turner, 73 Conn. 
3S. ·W Atl. 24i ("new and usciul impro,'c
ments," in a patent contract, not allowed to be 
shown Ly mutual understanding to include 
later inventions); Geor(Jia: 189i, Harrison 
v. Tate, 100 Ga. :lS:~, 28 S. E. 22i (notes for 
title t.o land; the parties' construction ex
cluded, because no 1I11lhip;uity appeared); 
Indiana.' InOl, Rah'a ~. Atkins, 15i Ind. a:31, 

• 

Gl X. E. 7:lG (contract for the sale of a patent; 
collecting the authorities; the parties' con
struction is admissible if the terms arc am
biguous); Iou·a.· 1895, Hamill ~. Woods. 94 
la. 246, G2 X. W. 735 ("When the language of 
n b'llnrantee is not so clear as to indicate its 
meaning conclusivcly, parol e\'idence is ad
missible to show the circumstances .•• to 
the end that the intent of the parties to it may 
pre\'ail"; collecting the authorities); J[assa
chusctls: 1891, Goode r. Hiley, 153 ~Iass. 585, 
28 X. E. 2::!8 (qnotC'd arlie, § ::?·162); ISV3, Rey
llolds r. Boston Hubber Co., !GO Mass. 240, 
2·15, 35 X. E. Gii (" When the description of 
granted premises is clear, extrinsic e"idenee is 
not admissible to control it; but when it is 
uncertain, such cvidence may be rcsorted to, 
and the acts of adjoining owners showing a 
practical construction adopted and acted upon 
are of great weight "); IS99, Violette v. Riel', 
li3 Mass. S::!, 53 X. E. 144 (evidence of a 
particular sense of words by particular parties, 
not admitted, to drtcnnine the sense of the 
word "sen'ices" in a theatrical contract); 
1900, :\!cnage t'. Hoscnthal, li5 Mass. 3,:;S, 
5G N. E. 5i9 (parties' conduct or admissions, 
receivable only when the meaning of the 
contract is doubtful); Michi(Jan: 1890, 
Hartford 1. :\1. Co. v. Cambria 1\1. Co., SO 
Mich. 491, ·15 X. W. :l51 (mining location 
involving the "east half" and "west half" of 
a lot; "the circulllst:mces of the case held not 
to niter the regular mearting of "half" from its 
signification of quantity merely, there being 
"no possible ambii.'Uity about these descrip
tions "); 189i, Brown v. Schiappae"ssee, 115 
Mich. 4i, 72 N. W. 109G (lease with Iiecns!'; 
circumstances not received to show thnt the 
lease WII.8 incidcntal only to the license); 
New York.' 1895, AI'Dlstrong v. Granite Co., 
14i ~. Y. 495, 42 N. E. 18G (that the parti!"! 
used the term" minerals aud orcs" in a limited 
Bense, not admitted, except for the purpose of 
rcforming the instrument); 1902, Uihlein ~. 
Matthews, 1 i2 No Y. 154, 64 N. E. 792 (in
tention of the parties to a quit-claim deed Hot 
to release a party-wall restriction e:;taulished 
by a prior deed, not allowed to be shown; 
Bartlett, ,T., diss.); Ort'aon: 1900, Abraham 
1]. R. Co., 3i Or. 495, 60 P:lc. 599 (coIlveY:lUCe 
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times, in early cases, allowed to exclude eyen the local standard, i. c. the 
u.~agc of a trade or locality! 

The liberui rule, on the other hand, is to-day conceded, practically eyer,\"
where, to permit resort in any case to the usage or a trade or locality, no 
matter ho\\' pbin the apparent sense of the word to the ordinary reader; and 
some of the ::xtrcrne instances are persuasiw to demonstrate the fallacy of 
ignoring the purely relath'c meaning of words and the injustice of at
tempting to .. -:nforce a supposed rigid standard.s Furthermore, the notion, 

.. for all legitimate railroad purposes"; parties' 
un'!<'rstanding that this illcluded thc purpo;c 
of " hotd or eating-house. exdud"d); Tcn
n,','St'C: lSDS. l'ir.t ); "tional Bank of ); ash
ville r, R, Co,. Tenn. • -IG S. W. 312 
(promise to U~e bonds to (lay" for the floating 
debt se'~ured by Jlledgr, of income bOllds"; 
that the promisor used these words as :.pplying 
to eertain holders of the dd)t. excluding other,;. 
not admitted); Yfrl/.Ollt: 1D15. Cilley r. 
Bacon. 1>S \'t. ·106. D3 Atl. 261 (timber rc:;erv<:d 
.. Oil the ridge or hill"; parties' eOll\'crsation 
uoing "ridge or hill" to mean the summit - -

only. exe\ut\f'd. because "their plain und 
ordinary nH"Uling inc\ud('s both the top and 
th,~ sides"; unsound); lra,~hiTltlt"n: 1S%, 
O"ell r. IIendl'r~(Ill. l() -Wash. 3D. -Ii' Pac. 215 
(the .' WP!.t hulf" of a lot; n sI,ecial alignment. 
as ,,lHJwn by former transactions of the parties. 
cxc;'~ led). 

" 1856. Sigsworth 1'. r.lclntyre. IS IlL 1:!r.. 
I"!'; 1S3-1. Allen t·. Kingsbury. 16 Piek. :'Ia,s. 
~·~;S (deed callir.),; for a boundary" to an oak
iree marked. thence on the heirs of J. K. to 
another oak-tree marked"; the commissioll(·rs· 
practice to follow a eurved line coniol'lIlillg to 
the contour of the land and marked by monu
ments. excluded; "e\'idence of usage is nen'r 
to be recci \'ed to overturn the clear words of 
11 deed "); IS0i. Winthrop r. Ins. Co .• 2 W:lsh. 
C. C. i. 10 ("usage can only be resorted to 
where the :!\w is doubtful and unsettled"); 
Ilud the cal'y r.llblish cases cited antc. § 2,162. 

So. too. in a modern case: 19~O. EI Reno 
Wholesale Grocery Co. r. Sto(·king. 293 Ill. 
-IO·!. l~i );. E. 64::! (whether a contract of food 
purchase by exchange of notes was customarily 
replaced by formal written contract; ""'hile 
u,;age may be admissible to explain what iR 
doubtful. it is newr admissible to contradict 
what is plain; 12 Cyc. 10!)1"; this repetition 
of old saws on the authority 01 a digest-com
pilation will never help along the progrp.ss of 
the Illw). 

8 ENGL.~!»D: 1832. Smith v. Wilson, 3 B. & 
Ad. ;28 (covenant in a lease of n rabbit warren. 
"that at the expiration of thc term they the 
plaintiffs would lea\'e on the warren 10,000 
rabbits or eoni,'s. the defendant paying 601. 
per thousand for thc sam!!. and for nny more 
thau that numbcr at that rnte. the number to 
b" e$tilllatl!d hy two indifferent persons"; 
broach. that the plaintiff left 19,200 rabbits. 

hut the def"llliant would not pay for them; 
it appcarc'd that thl' appruiser's ('stimat(' was 
1GOO d"z~n. and the defendant was allowed to 
prove that by the cu~tomary meaning of the 
locality ... the term' thousand: us applicd to 
rabbits. meant' 100 dozen' "); lS36, Bold t'. 
Rayner. 1 :'II. &: W. 3·IG (:ial" of goods on ship
board; the sal .. notes intt'rchanged by tr.e 
partics read, the one •. from the Speedy (,I' 

Charlotte." the other" ex Spcedy and Cha:'
loth'''; the Speedy was Illst, but the Charlotte 
arriveu: a usage that. where two \'l'sscls are 
Ilanwd. the goods may be delivered from either 
at ,,'ller's option was adrnittl'd; counsel ob
jected th'lt by til" sold Ilnte both must urrh'e ; 
l',lrke', B.: .. Yes. if you rpad it strictly and .. 
but the eviden~e was that custom reads it 
or" .. L. C. fl. Abinw,r: .. The Court must look 
at ('ach contr:lt·t. and say whether in its whole 
~pirit and ml'lming (1l/(l did not mean or in the 
understanding of the parties "); 1846. Grunt 
t'. :'>Iaddox. 15 :.r. &: W. i:li (theatrical f'n1(age-
1IICnt ior "three years at a :::alary of 5, G, !lud 
'; pounds per week in thm;p years rl'sI)(·t'tl"f!i)·'·: 
thp prnf.:::;:;ion!ll US!l~e that" aC'tors were nt-vcr 
pI.id during the time' of \'"ration," admitt .. d as 
iu:t'rprct iIl~ the tcrrll .. y .. ars "); l."nu, :\ty~rs 
t'. SarI. 3 E. ,\: E. aOIl (building contract. pro
viding for a "weekly a('count of the work 
done"; trude usage admittpd to show that 
.- weekly account" was restricted to a particu
l:tr part of the work. even though" the words 
h:we a plain general meaning"; quoted antc. 
§ 24(2); I SSO. :'Iitchell t'. Hemy. L. R. 15 
eh. D. lSI. 24 Sol. J. GDO (trademark infringe-
1Il('nt; the ]llaintiff's registered description 
uamed n worsted having a "white selvage" : 
p:lrt of the w,lrJl being d .. dark gray or black 
mohair." the goods :lUd a dark appl·:UtlIlC'·. 
and Jessel. ~1. R.. declarillg "that is a bbr·k 
sl'h'age and not a white s.,h·ugn." and that 
.. no nmount of evidence would convince him 
tlw.t black was whit ..... declined to gin' effcct 
to the plnintiff's testimony that the plaintiff's 
seh'age "was what was perfectly well kuown 
ill the trade as a white selvage"; on appeal. 
this was re\·ersed. on the ground that "the 
fJue,;tion is not whether the selvage is white. 
but wheth<'r it is what the trade knolr as a 
white selvngc"). 

l'NITED STATES: California: 11105. Gar
diner t'_ :'fcDonough. 14i Cnl. 31a. 81 Pac. 96-l 
(sale (If .. peas" and" pinks." iutcrpretl'd by 
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so frequently observed in the interpretation of wills, that the ordinary legal 
definition of a word cannot be superseded, is ~eldom insisted upon in the 
face of commercial usage. 9 

/ The liberal rule is rarely so far conceded as to allow the parties' special 
.... 1 "lnutualsellse to be considered; 10 perhaps the only settled instances are those 

usage to mean "white beans," and "pink 
beans," and "per 1 00" to mean "per 100 
IJOunds"); Kentllcky: 1905, Rochcster Ger
man Ins. Co. v. Peaslee G. Co .. 120 Ky. 752, 
87 S. W. 1115 (" noon" may be shown by 
custom to signify standard, not solar time) ; 
Illinois: IS95, Leadtt v. Kennicott, 157 Ill. 
235,41 N. E. 737 (a theatrical contract employ
ing "at a weekly salary of $40 per week"; 
usage admitted to shoW that" per week" sig
nified the wceks of th" theatrical season only, 
not of the calendar ye'lr); 1898, McChesney 
t'. Chicago, In Ill. 75,.50 N. E. 191 ("Sec. 23. 
as. 14," interpreted by usage to mean "range 
38, township 14 "); IOll'c%" 1896, Coulter Mfg. 
Co. v. Grocery Co., 97 la. 616, 66 ~. W. Si5 
(" priees guarantied against market price 'to 
date of shipm'mt"; usage admitted, even 
though thc words were not apparcntly obscure 
or technical); 1898, Brody t. Chittenden, 106 
Ia. 524, 76 N. W. 1009 (whether certain 
jewelers' tools, etc.. were included under a 
mortgage of "furniture"; usage of the trade 
allowed) ; Massachusetts: 1880, Com. v. Hobbs 
140 MO-'<S. 443,5 N. E. 1.58 ("The fact that the 
white arsenie was colored with larno-black was 
immaterial; it still remaincd the substance 
known as white arsenic, though no longer 
white in appearance "); 1919, Guild v. Sump-

939 H "on 1"" .... - E 71 9 (" t'" .son, _ "J ... \".I,nss. a 01, _~.". • _ ren In 
a le[ll;e; custom of brokers not admissible to 
vary the effect of a "contract cxpressing in 
clear terms the intcntion of the parties"; but 
this is begging the question); Michiuan: 1904, 
Barker v. Citizens' 1\1. F. Ins, Co., 136 Mich. 
026, 99 N. W. SOO ("wintcr Heason" in the 
logging season); Minn~oUt: IS97, Brown t'. 
Doyle, 09 Minn. 543, 72 N. W. 814 (warranty 
of a horse ns "sure foal-g'~tter"; eddence of 
the usual percentap:e of foal-getting from" sure 
foul-getters." received; here. 00 per cent); 
New Hampshire: 1891, Farnum 1'. H. Co .• 66 
N. H. 569, 29 Atl. 541 (authority for "noiselcss 
steam motor"; technical application of that 
terIll to motors not operating without certain 
noise, held admissible); New Yurk: 1843, 
Hinton v. Locke, 5 Hill No Y. 437 (contract to 
pay 128. per day for labor; 'trade usage ad
mitted to ahow that "duy" signified "ten 
hours "); Washington: 1891. Reed v. Tacoma 
Ass·n. 2 Wash. 198. 20 Pac. 2.52 (deed running 
a line" west"; the (,!Istom of the government 
surveyors. who hud surveyed this lund, to run 
lines not due west, but a little north of west. 
was admitted to show the meuning of "west ") ; 
1912. Turlock F. J. Co. v. Pacific & P. S. B. 
Co., 71 Wash. 128, 127 Pac. 842 ("fermenta
tion" in a grapejuice contract). 

g 1808, Thorington v. Smith. 8 Wall. U. S. 1 
(a contract to pay in .. dollnrs" may be con
strued on th(' f'lctS to metltl dollars of the 
unluwful Confederate Government); IS98. 
Higgins t·. CuI. P. & A. Co., 120 Cal. 029, 52 
Pac. 1080 (u contract to pay" fifty cents per ton 
for each and every gross ton" of asphultum. 
etc., the stutute providing thr.t "twenty hun
drc-d weight constitute a tOil;" the trial Court 
found that the parties used "gross ton" liS 

me/ltling 2240 pounds; good opinion IW 
Temple, J.); i!l!l0. Kingfisher M. & E. Co. 1'. 

Westbrook. 79 Ok\. 188. 192 Pa~. !l09 (tell~ 
grams about shipments of cars of flour; mill
men not admittcd to testify to the meaning of 
words. because it wlIS not shown that any 
words had a trade meaning). Contra: 1905, 
Birely v. Dodson. 107 :\Id. !l29, 68 At!. 488; 
1904. Vogt t'. Shienebeck. -- Mich. ,100 
N. W. 820 (the meaning of "e. o. b." "is so 
plain that it was not permissible to explain it 
by custom or othen\"ise "). 

For examples of the earlier contrary rule in 
the 1700s, sec ante, § 2402. 

10 EnG. 1790, Calverley v. \Villiums. 1 Yes. 
Rr. 210 (auction sale of .. the lllnds in the 
pOilsession of Groombridgc"; the buyer. tmv
ing taken the seller's schedule and tallied the 
land described in it, completed the purchasp; 
hut it was then discovered that seven aNI'S 
more were in fact .. in the I)OSsession of G."; 
held. that" the understanding of these parties 
applied to the lands specifically dpscribed" ill 
the schedule, and that the buyer therefore WIlS 
not entitled to the seven acres); U. S. 1920, 
Nicoll v. Pitts"cin Coal Co., 2d C. C. ,\" 
269 Fed. 908 (contract to supply coal; .. all 
contracts subject to car supply" appeared on 
the letterheads; held, that .. it was for th" 
jury to say. not that the notice became illcor
porated in the contract. but that the usage 
was intended by the parties so to be inc'or
porated, and the notices used by both parties 
werc some evidence of such intcnt" ; moreov('r. 
"we think that there is no reason in the ntlture 
of thing.. why the individual parties to II 

transaction may not employ words or whole 
phrases in a particular sense irrespccth'e of 
the ordinary Bense; ... there is no doubt at 
all that ambiguity of phrase is not necessary 
to let in evidence of usage"; learned opinion 
by Hough. J.); 1915. Furness-Withy & Co. 
v. Fahey, 127 Md. 333, 96 Atl. 619 (meaning 
of "O.K." on a shipping contract). 

Cases contra are placed under note 6 aupra. 
For instances where the partics' understand

ing is allowed, there being an "ambiguity," see 
post, § 2405. 
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// of a secret cipher,ll and of the designation of a part;r to a deed by a surname 
'/ misused or misspelled according to the ordinary standard,l2 The reason for 

this hesitation is twofold, and is appreciable enough. In the first place, the 
existence of a spedal trade usage is much more credible and more definitely 
provable than a special usage of the parties to a specific transaction; the 
use of a regular cipher-code is almost the only instance of a tangible usage 
of the latter sort. In the second place, the parties' mutual" understand:ng" 
as to the sense of particular words or phrases is perilously akin to an "un
derstanding" that certain terms not written shall prevail in place of the 
written terms, and this would he plainly a violation of the rule, already con
sillered (ante, §§ 2·1-:30, 2442), against" nlrying terms of the writing." Hence 
a judicial tendency to confuse the two rules. But neither of these is a suffi
dent reason for erroneously stating the present principle (a lite, § ~·1G2). 
Bather let the principle be acknowledged that the sense to be enforcerl is 
the special sense, if any, which the parties have fixed upon; but let there be 
the most convincing proof that the~' have distinetly and mutually so agreed, 
and let this process of interpreting their actual words not be made a cloak for 
cvadingthe other rule against substitutin~theirextrinsic fortheirwritten terms. 

It may be adderl that the same ('onflict of considerations often applies to 
interpretation by the special usage of a trade or locality. So far as this usage 
merely interprets a particular word or phrase existin~ in the document, the 
present principle permits this (as indicated abon). But so far as the usage 
endeavors to intrude into the document, or set up in ri\'alry with it, addi
tional terms, it may violate the other rule against \'ar~'ing the written terms 
(allte, § 2+-10). The precedents, therefore, under that and the present rule 
are sometimes hard to distinguish. 

(3) In a statute, the legislatiw ml'anill~ depends on the genesis of the statute 
and the legislators' intent, and the question is therefore a difi'erent one.13 

11 Can. N. Dr. Con so!. St. I(l03. c. 12i. § 3i Pac. 526 (that the J;rantee's name in a deed. 
(a telegraphic word or term agreed upon" as lwinl(" H. K."; w", H,;ed to illdirate a part-
meaning between them somt' other word" etc.. ner~hip doinl( Imoine,;s under t1mt name. al-
or n~ hlwing "nny other than the ordinary or lowed to Iw shown); lbl5 •. JackRon T. Hart. 
apparent mcaninl!::' shall be taken" to he the 12 Johns. N. Y. i'. &4 (n State land patent 
word" etc. So agreed); U. S. 1904. Korman hdng in isslIe. "parol evidenc(> would be ad-
P. S. Co. v. Ford. ii Conn. 461. 59 At!. 499 mis,iblc to pro,'e that' George Houseman' and 
(parties' private meaning for the words "on 'George Hosmer' arc the same person; but 
contract" in certain hooks of entry. admitted) ; cprtainly it is not eX]Jlaining II latent ambih'uity 
1899. Penn Tobacco Co. r. Leman. 109 Ga. 4:!o. to pro,'.., that a grant to • G~()rge Houseman.' 
434 S. E. 679 (" O. K." in a contract. allowed a n'al pen'on. was intended for !l!Iother person 
to be explained. he cause the partie~ agree of the name of . George Hosmer' "); 1S93. 
"these letters should hu,·e definite meaning Marmet Co. 1.'. Arehihald. 37 \V. Va. iiS. iS8, 
as between thcms(>l\'cs"); I(l02. Powers 1.'. 17 S. E. :!99 «'orporation contracting by an 
Com .• 114 Ky. 2:l7. iO S. W. 644. 1050; it alSsumed name); and additional instances 
S. W. 627 (military officer's telegram. "all cited post. § 252!l (prcsumption of identity 
right," allowed to be shown by him to have of pel'l!on from identity of name). 
a special meaning according to a secret code Compare the doctrine as to a bill or note 
previously agreed upon). in a fictitious or wrong name: cases cited in 

12 IS96. Hicks v. hey. 99 Ga. 648. 26 S. E. Ames' Cases on Dills and Notes. I. :Hi. note; 
68 (a grant w" Pulling"; deed from" Pullen" ; ib. 428. not..,. 
the identity of persons allowed to be shown) ; 13 1920. Murrell v. Industrial Commission, 
1895. Dc Cordova v. Korte. 7 N. ~1. 6i8. 41 291 III. 334, 126 N .E. lSn (" ehild" in a work-
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,i § 24G4. Usage of Trade or Locality, when to apply. The usage of a trade 
I or locality or sed or dialect being always eligible to supersede the ordinary or 
'\ popular sense of words (allfe, § 24(3), it remains merely a question for the par-

ticular case whether the parties have in fact spoken according to that standard. 
Where all the parties are members of the same trade or other circle of per

sons, little diffieulty can arise; the only requirement is that the sp~cial sense 
alleged should be in fact 11 Usage, or settlexl habit of cxpressioll, and not merely 
the expression of a few persons or of casual occasions. l But when one of the 
parties is not a member of the trade or other eirele, his acceptance of the 
standard must he made to appear (on the prineiple of § 24(j(), post). For this 
purpose, his ([('fwd blOwIer/fie of the particular sense as applicable to the 

. transaction would suffice; otherwise it 11111st appear to be so generally known 
in the C'ommunit\" that his actual individual knowledge of it 111:1\" be inferred.~ , .. 
The application of the general principle will then be a mere question of the 
probabilities of meaning for each case.3 Where the usage is not that of a 

mcn's compensation statutc, held to cxclude an 
illegitimate child); H):!:!, Bro"dbcllt's Casc, 
- 1\11l.'5';. ,1:l4 X. E. 63:! (similar). 

Query: Wherc statute ddinc,; a mcaning for 
a tcchnical word. dOl'S this l'xdude resol·t to 
tradc usage or mutual agr('~ment; lSns, 
HiggirlS v. CuI. P. & A. Co., 1:!0 Cal. 629 
(cit-(:d supra, n. 0); 1920, D\\'ight & Lloyd S. 
Co. ,.. American & U. Cn .. 2d C. C. A .. :!fl:J 
Fed. alii (X. Y. Consol. Laws, C. :!O, provid
ing that "ll l'ontracts .. shall be taken and 
construpd uel'ording to the standards of weights 
lind Illca~ures adoptcd in this artiel<., .. applied 
to make" ton" mean the ton of 2000 pound~). 

§ 2464. I For the mode of proving usage, 
Be!' note 9, il/!m. 

2 E~GL.um: IS6~, Russian Stealll-XU\·. T. 
Co. r. Silnl, I;) C. B. ~. s. 610, 017 (" where 
the pcrfommnce has rcfcrencc to a [Jartieular 
trade. [it] ncc~Rsarily i""oIvcs an obligation on 
the pllrty to mal;c himself llcquaintpd by duo 
il\qllir~' with the llSat;f,S of that trndc "); I !'is I, 
Holt 1'. Collyrr. L. R. 16 Ch. D. 718, i21 
(" beerhouse" as uF,d in an ordinary !eaSt', 
not intcrpretl'd by trade mcanin!(). 

U!>IITED Sl'ATES: Fed. 1921, Pond Creek 
1\1. & E. Co. t'. Clark, 7th C. C. A., 2iO FNI. 
482 (flour salc between parties in Chicago and 
Oklahoma, using the tcrm "basis Chicago ") ; 
Ga. ISD6, Wheelwright v. Dyal, 9D Ga. 247, 
25 S. E. 170 (lumbcr tradc usage hcld not 
broad enough); ;1/1/88. 1Si2, Howard V. Ins. 
Co., Ii)!) ;\lass. aS5 (warranty in II Ncw York 
policy not to load abo\'e 1I certain <juantity of 
.. coal" at Cardiff; certain" patent fuel" ha\"
ing bcen so loaded, held that the usagc not to 
inclUde it under thc tcrm .. coal" must be 
.. known bcyond Cardiff, and known so gen
erally that thc purties may fairly bc presumed 
to ha\'e made thpir contract in \·i,·w of its 
c",istence "); I 904, Tower Co. ,'. Sonthern 
Pac, Co" 184 ::I1ass. 472, 09:-1. E. 348 (a usago 

to da>'s oil-clothing as "inflammablc goods" 
for stowagc purjJose~, aUl1littcd; .. when a 
CUstom is general as applied to a particular 
transaction," a~tual knowledge hy the other 
party necd not be pro\'ed; y(·t the presump
til)n is "not one of law for the Court"); 
Mich. IS0ll, Eaton r. Gladwell, lOS .:'IIieh. G7H, 
GO X. ,r. ;;98 (exrluding 1I custom among car
penters not so gl'lleral as to be prob:lhly 
knowll to the opponcnt); .v. Y. 18i2, Walls 
1'. Bailey, 49 :-;. Y. <lOa, 4i:J (collecting the 
casI'S); lS!l5, Armstrong t·. Granite Co., 1-17 
l'(. Y. 4!);;, 42 N. E. IS6 (excluding usage as • 
to thc JIIeaning of .. mincrals" ,. about thcre," 
i. C. in the C. valley, as not a settled one for 
thc region); 1:'095, Hickerson v. Ins, Co., 149 
N. Y. a07, 4a N. E. S56 (insurancc of prcInisctl 
.. No. HiO ::IIott St." contllining two building5 ; 
cllstom to describe a n'ar building specifically 
when intended, rejceted); N. D. 1905, Con
tinental Hose Co. v. Fargo, 17 N. D. 5, 114 
N. W. 834 ("paid /ircmen"; the burden is on 
the party assertinl( a technical mcaning); Oh. 
180·1, Lowe t'. Lchrman, 15 Oh. St. 1 i9, 185 
(good opinion by Welch, J.); Wis. ISn!), 
Shores Lumber Co. r. Stitt, 102 Wis. ·150, is 
N. W. 563 (a~tu"l knowledgc is not ncc('ssary). 

3 The following M1lings will illustrate the 
IlPplication: 

E~GL,'~D: lS11, 17hdc r. Waltcrs, 2 Camp. 
16 (policy of insurancc to any port .. in tho 
Baltic"; cvidcnce admittcd of the nautical 
lind mercantile undcrstanding to include the 
Gulf of Finland in the Baltic, though geog
raphers name them liS distinct); 1836, ClaytoJl 
v. Grcgson, 5 A. & E. 302 ("Icvcl" in a mining 
contract); IS9I, Dashwood v. Magniac, :3 Ch . 
30G, ;);J4, 366 (a will empowering trustecs to 
fell timber; usage admitted to interprct). 

17!>1ITED STATES: Fl'd. 1870, Hearn v. Ins. 
ro., a Cliff. 318 (" at and from the port." jJl 
a marine jn~uraIlcc iJoiiey); Conll. 1904, Soper 
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trade, but of a locality, the form of it may be common reputation 4 or cOO1-
monly-used documents.s 'When initials or other abbreviations are to be in
terpreted, the local usage or repute is of course recei\-able,6 even for electoral 
ballots; 7 though here the real doubt, if an;;, apparentl;; involves the qUE'S

tion whether in point of form (antI', § 24;)4) the terms of the vote or other 
aet ha.ve been suffieiently embodied in writing. 

"'hether a usage, instead of interpretillg the document's words, introduces 
additional terms into the transaction and thereby violates the rule against 
rarying alcritten transactioll, is a difi'erent question (ante, § 2+!O), as also 
v. Tyler, i7 Conn. 104, 58 .\t!. 609 (contract 
with a Boston ~rain rlt'aler is ~ubje('t to thtJ 
Hoston usage in the grain trade); Ill. J!lOe;, 
P I 

"
.. ".,- III J- "0" F' .-cop C 1'. J('nl!'rs, __ OJ • ,. b ~ "'. ..."t.i:) 

(" crushed cobble" in an ordinance); 1 !lOS, 
Steidtmann v. Lay Co., 2.14 Ill. 84.84 X. E. 040 
(" r. o. b. "); Ind. l!)O:l. RaHtetter t'. Heynolds, 
160 Ind. 1:3:3, 66 ~. E. OU (contract for (·lm 
strips of specified dimensions; a usage to detl'r
mine measurements at the time of sawing. heir! 
binding); Ia. 1!)00. Wood t·, Allen, 111 la. !J7. 8:! 
~.W. 451 ("dry goods") 1901, Stoner t'. Zach
ary, 122 Ia. SSi. 07 :\. W, lO!JS (meaning of 
"Nfy." on a bill of luding. among carrier~); 
1005. Citizens' State Bank t,. Chambrrs. 12!l la. 
414,105 N.W. 6!J2 (interest alHl commissions); 
1906.Tubhs r. :'.1~chanics· Ins. Co., I:n la, :! 17, 
lOS ~.W. 324 (usage as to" ma('hillery" in a fire 
insurance policy, cxcluded); Ma;;s. 1857, Ford 
r. Tirrell, 0 GraY·lOi (contract to build" stone 
wall at 11 cents a foot; to detel mine whetlH'r 
the inner or the outer face should be taken as 
the b:lsis, usage was eonsirlererl); ",[in1l. Is9G, 
St, Paul & :\1. Trust Co. r. Harrison, ()4 :'.Iinn. 
300, ()() X. W _ 9S0 (" breeder" in a stallion
warranty); .lfont. IS9S, Cambers v. Lowry, 
21 Mont. 4i8, 5-1 Pac, S16 (mining usage elll
ployed to interpret a lea5("); Xcbr. l\JO:l. Bix
by r. Bruce, 69 X ebr. 78, 9.5 N. W. 3·1 (contra('t 
for "58 a thousand for brick in the wall," 
plaintiff being a contractor; plaintiff's e\'i
dence of a custom among masons to chaTl~e 
for empty space ill hollow wall~, held inad
missible in the absence of defendant's actual 
knowledge or of general repute); 1\ll9, Hanpy 
to. Collins, 103 Xebr. iS2, 17-1 N. W. 41!l 
(contract to p:1Sture cait1:.! at :!.5 cents "i'<'r 
head per month"; isslle whether cah'es MlIl
ning with cows were to he reckoned as separate 
heads; custom among li\'e.>tock men in the 
"icinity to eount :m unweaned calf with its 
mother, admitted; Cc~nish and Sedgwick, JJ., 
diss., on the ground that knowledge of the 
custom, actual or implied, by the promisor, 
was not shown; the dissenting opinion pllr
ports to formulate the law didnctieally, but it~ 
doctrine is confused); N. J. ISO!), Halsey!'. 
Adams, 63 N. J. L. 330, 43 At!. i08 (trade 
nlcaning of II reduce ff in nn insurance COIl
tract); N. Y. 1872, Wulls V. Bailey. 4!) ~. Y. 
·16:3, .j08 (contract for plnstering at a price" T,cr 
square yard"; local u~agc admitted to de-

tl'rmine whether" : .. anl" inl'luded space actu
lilly pl,.,t('red or t,)t,.1 sup('rfieilll an'!! of walls 
irll'luding windows allli doors); 1905. Home 
Ins. Co. r. ('ontim"!tal IllS. C,)" ISO X. Y. 38!l. 
7:l X. E. ()5 (" usage anel ohj,,,,t of ur:denvriters 
in inseJ'ting the 'pro rata' .. "'us(' in policies of 
reinsurance," l'xc1udl'd); Olt. ISo·!. Lowe r. 
Lehman, 15 Oh. ~t. 17\1, IS4 (contrart to fur
nbh brirk at Sr..2" "p"r thousand"; whether 
this ,ignifif'd the number furnished or us cd or 
tlu; like, allowed to be ~howll by trade usage) ; 
Wi.,. 1904. O'Brien LUIllI)('r Co. r. Wilkinson, 
I:!a Wis. 2i2, 101 X. W. 1IJ50 (cu;tom of load
ing e[lr~). 

Compare the rulings as to apcrt testimony 
to meanings of words (mtt:. § 10.55). 

• Ih05, i'ullimn t'. Cullin:;. :!O Colo. 52S, 
3!l Pac. 334 (the fa"t that c!'ftain !Jrop"rty 
described in a tax li"t was w(·11 known 1)\' that • 
d('~('rjptioll and in ennHllf)U llnderstandin~ 
npplied to spedfic prol'l'rty. admitted). 

6 IS\14, Hanloll r. R. Co .. ·10 :\' (·br. 5:?, 5S, 
5S X. \r. 5\lO (map" iiI :I<'('('ptl'd u~e by com
munity at time of d.'ed, rf'pl'i\'ed to interpret 
nn uncertain line). 

6 1S97, Smith 1'. Bmekett, 69 Conn. 492, 
3S At!. 5i (insolw",,'Y doekl't); 1ll20, Pcople 
t .. Thompson, ~\l.5 Ill. 1~7, 12!1:\. E. 155 ("'Roo 
in un assessor's book): l~!iS. State r. Howard, 
!ll :'.le . .196, ·10 At!. fl.) (record of ta.'<paycrs; 
"R. D, M. L.," etp., expluinable by interpre
tation); 1897, :'Iaurin r, Lyon, 69 :'.Iinn, 257, 
i2 ~. W. i2 (tel'hnical abbre\'iations of the 
wheat trade); 1898. Stut~ ,'. Whit(" iO n. 225, 
3\l At!. IOS5 (record of taxpayers; "R. L, D." 
nnd "S25," interpret",1 hy usage of office). 

; 1879, Clark v. Board. 12G ~Iass. 282, :!:su 
(the application of ballot-names. by interpreta
tion. to particular persons. as when tbe initial 
only is thereon marked. may be made by the 
proper tribunal, but not by a board of minis
terial election officers); 1868, People r. Cicott. 
l() :'.Iich. 283. 308, 309, 317 (contra, on the first 
point; but Christianey. J., and Cooley, C. J" 
appro .... e the orthodox rule; •. it h:1S the merit 
of harmonizing with tbe rules applied to other 
written instruments, which I think is no slight 
recommendation; it is always objPctionable 
and mischie\'ous to la\' down different rules • 

for classes of cases which nil (,(,me within the 
same r~asons "). Compare th" application of 
the Opinion rule, alltc, § IOG7. 
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§ 2464 PAROL EVIDENCE RULE [CHAP. LXX:_~VI 

the question of implied contract whether It usage has been so adopteci as 
to form a term of the transaction.8 So, too, the question must be distin
guished whether and when expert opinion ma~' be availed of to pro\'e the 
tcchnical meaning of It word (aute, § 1955).9 

§ 246.5. Parties' Mutual Understanding; Identifying a. Description. There 
is no reason, in the nature of things, why the individual parties to 11 trans
action may not employ words in a particular scnse, irrespective of the or
dinary or popular sense; because what we are seeking, in interpretation, is 
their actual standard, and the popular standard is merely taken pro\"isionall~', 
as presumably theirs (allfe, § 24(1). It can thus bc, in theory, only a ques
tjpn of fact in each ease whether thc partics u'ere using a special mutual sense. 

,/ But in practice two rules inter\'cnc to obstruct the simple application of 
( this principle. One is the rule against \'arying thc terms of a contract by 
\ setting up other terms in competition with it «(I II fe, §§ 24:30, 2442). This 

rule makes it often difficult to accept the parties' understanding as a source 
of interpreting the written words without virtually substituting extrinsic 
terms.l The other is the supposed rule against disturbing a "plain mean
ing" by an~' other meaning, or, as somctimes phrased, against using ex
trinsic evidence unless the terms are ambiguous. This rule, as affecting the 
present sort of data, has alread,v been considered (anfe, § 2-1(j~): and its 
policy, though unsound, is often deemed controlling. But, assuming these 
two rules to be not obstructh'e in a particular case, the general principle has 
full swa\,' • • 

- 1868, WELL';, J., in StOOP8 Y. Smith, 100 ~lass. 6:l (the deFendant having agreed to pa~' 
the plaintiff "for inserting business ('ard in 200 copies of his ad\'ertising chart," the de
fendant, refusing to pay, uITered to show that the chart, as understood hetwC('lI them, 
meant a cll~rt of doth, to be posted up in two hundred puhlic plaees ncar \\'orce~ter. ami 
that no chart had been so made and posted): "The purpose of all such evidence is, to 

8 The foJlo\\;nl!: ruJinl!: illustrates the dis- .. payable as con .... enient"; an undcrst!mdinl!: 
tinction: ISH:!, Hi"hmond & D. R. Co. r. that this ~iJ;nificd •. payable Ilfter sa!es madp. 
Hissong. 97 Ala. 11>7. I!JO, la So. :lOO (custom through the circulation of the advertisement." 
of brakemen in coupling. 115 varying from a excludpd. as a .. construction of the contrart 
rule of contract; not Ilvnilnble unh'ss acted in dired violation of its tCllJlS "); 1908, Strong 
on by both so as to alter the contract). t'. Carver, C. G. Co. HI7 !\!ass. 53.83 N. E. 32.':; 

~ For other rules as to the mode of cl'idcncino (contract for license to usc patented mnchines) ; 
a usaue. see antc. §§370.1!JM (number and kind N. Y. 19m. Truste!'s r. Jessup. 173 N. Y. 84, 
of instances) and § :!05a (number of witness!.'s). 65 :>I. E. 949 (contract to make "a rOlldway" ; 

§ 2465. 1 The following rulings illustrate the parties' under~tanding that the rOl.dway 
the distinction: should be of wooden piers. not a solid elJlbank-

Enoland: IS·Ja. Doe r. Webster, 4 Perry & D. ment. excluded); Vt. 1906. Grout v. Moulton, 
270, 274 (deed of land "with the IIppurtc- 79 Vt. 122. 64 Atl. 453 ("satisfactory demon, 
nances"; a certnin lot was an appurtenance. atration" of nn automohile; the vcndor's 
but the original ofier of salc hnd expressly ex- statements at the time of sale. not admitted 
cepted it; the purrhaser's admissions. after to explain the term). 
the snle. thnt he had not bought it were cx- Similarly. thc parties' understanding cannot 
Illuded; .. this c\'idenee went to cOI,trlldict the a\'ail to evade the efTect of an obligation in 
deed. not to apply the words of it to any point of lnw: 1907, Inllen Mfg. Co. v. Ameri. 
particular thing"). ~an Cereal Co., 13:! Ia. 71. 110 N. W. 287; 

United StIlICll.· Ill. 1S72, McCormick D. 1843. Brockett r. Bartholomew. 6 Mete. Mass. 
HUlle, 66 Ill. 319; J.fass. 1870. Black r. 396 (whP.!her certain paymcnts were applicable 
Bachelder. 120 MllSs. IiI (advertising contract only to the rent of premises). 
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ascertain in what sense the parties themselves USL.u the amhigllOuS terms in the 'writing 
which sets forth their (:ontract. If the previous negotiations make it manifest ill what 
sense they understood and used those tenns, they furnish the best definition to be applied 
in the interpretation of the contract itself. The effect must be limited to definition of 
the tel'IUS uSt.u, and identification of the subjed-matter. If 50 limited, it lJlake5 no 
difference that the language of the negotiations relates to the future, and consists in 
posith'e engagements on the part of the other part~· to the contract. Their effect depends. 
not upon their promissory obligation, but upon the aid they afford in the interpretation 
of the contract in suit. 'rhey are not the less effective for the purposes of explanation 
and definition because thl'Y purport to f:arry the force of obligation. The contract in suit 
TIlay illustrate this principle in a point that is not il'. dispute. The defendant agrees to 
pay fifty dullars 'for inserting business card,' etC'. In appl~;ng this stipulation. if the 
defendant had a busine~s card distinctively known amI recognized as such. there would 
be no difficulty in giving effect to the contract. But the identification of that card would 
involve the whole principle of admitting parol e\'idencc for the interpretation and appli
cation of written contracts to the subject-matter. I t t~)Uld be done onl~' by the aid uf 
parol testimony. Suppose he had several business cards. differing in fonn and contents. 
but one was selected and IIgreed upon for the pUflxlsc at the time the COntract was SigIll~l; 
or that one had been prepared sp<.'Cially for the purpose. Clearly parol testilIlol\~' would 
be competent to identify the c!lrd so selected or preparl~l, llml to prove thar thC' parties 
assented to ami adopted it as the cllrd to which the contract would apply. :-luppose. 
thir,lIy, that nu such card had been selected or prepared, but its {onn, contents IInri ~tyle 
ha,l becn dc:lcribed verbally alHl asscnt~i to, and the plait,tiff hlld agreed to in~ert it as 
so described. Such evidence lIlay he resorted to, not for the promise it ('olltains. but for 
the aid it affords in fixing the meaning and applying the general lalll-rUII);!' of the written 
comraet. The same considerations Tender the e\'idem"~ offcred by the defendant COlJ1pl~ 
tent for similar purpu,;es. The term • his advertising ('hart' rL·quire,; to he practically 
appliL.u. The representations of the plaintiff are in the natUTe of :I dc:,cription of the 
.... ehicle by which the publication of the busine::;s C'lIrd was to be eiTc'{'ted; all'} his accuunt 
of the disposition he prolXlSL't! to make of the charts Wus a dcsl'riptioll of the extent alld 
the sellse ill which it was to be an 'ad\'crtising chart.''' 

l!)20, HOt:GII, J .. in Sh'oll Y. Pitl.:trein Coal Co., 2<1 C. C. A. 2(i!) Fed. (ifiS. tl71: "We 
think, \dth Dean Wigmore, § 2,W5, that there is no reason in the Illlture "f things why 
the individual parties to II transaction 1IlIIY 110t empluy words or whole phrases in a par
ticular sense irre:;pectiYe of the ordinary sense." l 

The application of the principle has long been seen in the interpretatioll 
of dlwcriptioll,y in dcetis,3 because there is there alwa:'s some concrete and 

~ Spe also a good opinion by Barbour. J .. iu 
Bradley t'. Steam Pacht Co. (IS3!1), 13 Pet. SH, 
101-103. 

, EN'GL.\Ni>: liSi. Buller. J., in Doc v. 
Burt. 1 T. R. 701. 704 (" Where there is a 
"om'eyance ill gl'neral terms of all that acre 
called Blackacre, everything which bl'iongs to 
Bluckacre passes with it .... But whether 
parcel or not of the thing demised is always 
matter of evidence "); 1836. Squire v. Camp
bell, 1 My\. &: C. 45g (a lease of houses was 
made. describing tlte land as .. 011 the north 
side of a new street then forming"; the plan 
of the streets was shown at the time. and por
t~ayed an open pa~suge. whi('h pussage it was 
orally represented would be left free to u width 
of 100 feet; afterwards all ubstructing statue 

wns sou~ht to be erected; on a bill by the 
les.pes for nn injunction. held that the plan 
could be used to identify the "new 8trcet." on 
an issue whether the proposed statue would 
dl'~troy itM character; hut that the represen
tatiulls as to the width of the J.1assu~e could 
not be treated as a l,art of a contract); 1906. 
Van DiI'JlIl'lI's Land Co. v. Marine Buard. 
App. Cas. g2 (the propriety of resorting to user 
of the parties. to explain a ~rant. considered). 

CANADA: lS4g. Doe r. Pitt. 1 All. ~. Br. 
385 (" all tholle certain pi!'ee!! of marsh land "). 

VN'ITED S1:ATEg: California: 190:,. Bell r. 
Staul'ke. 141 Cal. !S6. 74 Pac. ii4 (l'on\'l'yance 
construed bv the parties' act,,; under it) ; Colum-

• 

/ow (Di~I.): 190i. Harten c. LofHer. 29 D. C. 
App. 490. 503. (cOutmct to cOU"cy a piece of 
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local object, {ully known to the parties hut lin known to the Court, and in 
even' slIch ('ase it is ob"ious that" the words used must be translated into • 
things and facts"; 4 the parties to the deed almost alwa:,s use terms of de-
scription whieh are peculiar to themselves. 

But the universal application of the principle to cn'liracls and other dOCll

lIICl/t.~ has also gradually been perc-eh·ed. There is no transactio!l whute"er 
in which, for some idea or other, the parties do !lot use word;; in u sense of 
their own. Hudllg themseh'es loeked up thc idea in the words, themselv('" 
must furni,;h the ke,\' to unloek it. The antiquated !lotion (pus!, § 2-170) 
that a document must be construed soleh' within its four COrllers, 110 mattcr 
how pu~zling the prohlem, served for a time to retard the full appreeiatioll 
of SOlllHI doctrine, But it was well srttled hy the middle of the ISOO,,; ill 
England; the case of :\Iac(lonald ". Longhottom, in which "Y(Jw' wool" 
was to be interpreted, sen'cd to mark the period of full cOllviction:" 

land "fronting 011 B. Avenue about GO fpct with IS:!!), Fish I'. Hul,b,lr(l, 21 We'Il'l. G51 ("A 
a depth of IlluJIlt :!OO feet." Iwld a latent ambi- lucation I)n "ppliC"ation of tht, d .. ~eription of 
guity; the parti,',. uwn COllstruction of it, ad- pared. must "I ways be made by evidenpc 
mitted); Gcoraia: ISg(i, D .. rrick I'. Salll", m; 'aliunde "'); Elll->. ~1ullcn 1'. Washburn, 2·1 
Ga. an7, 25 H. E. 50g ("land purl'hascd by N. Y. ·Il:;, I:?I X. E. 59 (lands "now or for-
H. of D." identifit'd by pddf"nce); Kmlsas: lTIPrly owned by X. 1'. and E. ,J. P."); .vorlh 
1 !)o.i , ~Iayberry r. Beck, 71 Kan. G09, til Pac. CllTolina: 1!J20, Xortnn 1'. Smith,· X. C. -, 
Illi (" exc('pt olle acre. ct("., deeded to ~IoOT!"s 10:1 S. E. 1-1 (" hi,; pntire traet or bouncl:lry of 
Br,ulch Church"); K"l1tllckll: lll:?1. Kf'n- land"); SOllth D<lk"tfl: IS97, S"llllt'r I'. Lath-
tueky Union Co. 1'. ShcvhNci, In:! Ky. 4·17,:!:H rop, 10 8. D. :!lG, 7:! X. \Y.' 570 (farts to 
S. \Y. 10 (" cOllt('mportUll'OIlS construction <If identify a gr'lIlt"e" 1. C. ~Il'Dowdl" with olle 
illtcTC:lted partif"s." adlllis,ibl,~ to intcrpret a "Thomas C.l\Ir.Dowell." admitt('d) ; Viroinia: 
slIT\'ey); ,tfas.,,,clIIlSt'ttS: IgO·I. Graves r, I!JOG. Shenandoah L. & A. C. Co. v. Clark<" 
Broughton. IS5 :\1:105. li·1, Gtl ~. E. 10;;:3 100 "a. 100,55 i'. E. 561 (parties' acts Ulld,·r 
(" onc undivided moiety" in a deed of parti- a deed, consid("r<'dl. 
tion. construed by subsequent con\·eyanc<,s. 4 Holmes, ,1 .. in Doherty v. Hill. 144 M:lss. 
etc .. to mean an estate in sC\'(>ralty); l!lIO. 468, 11 N. E. 50..; l. 
Blais v. Clare. 207 ~Ia,s. (ii, !J2 N. E. 100f) S EIIOI"'"l: liiS. Cookc v. Booth. COWl" 
(constnlction of an easement); Jfichioa1l: Sl!J (whether a clause "ullder the same n'nts 
IS9:1, Thompson 1'. Smith, 96 Mich. 258. 267. and covenants" ~hould be construed inelush'c 
55 X. W. 886 (mortgage of .. block B"; that or exclusivc of the clause of renewal; Aston,.I.: 
the mortgagor told thc mortgagee that eertain .. As there hs\'c been four successi\·c renewab. 
lands were not to I,e included wus exc\ud, .. d; the lessor himSt·!f has put his own constnlctio" 
but other deeds etc. were aJmitted to show upon the co\·emmt. and therefore is bound b.\· 
their usage as to the term .. block B ") ; it "); IS It} , Birch I'. Dep"y"ter. 1 Stark. :! 10 
,~fissou.ri: IS95, Calloway 1'. Henderson. laO (contract mentioning a captain's "prh'i!ege"; 
:'.10. 77, :3:! S. W. :\4 (a farm described as .. the conversation betwepn tlIP partip.~ beforehand, 
flllllJ known as the property of the latc G. H.... admitted" to show in which sellse it was u~ed 
allowed to be identified); I~!JG. Diggs ~'. Kurtz. on the present occllsion "); 1"';21. Smith v. Do(', 
13"'d "-0 33" '\. "1- (" I ".. "1')" ,) II ., B 1-" -1)- ( • ttl t _ 1 . _i>. .~. .0 a ot .I."O".J oJ ; no _ . ,:~ . < ' • .J. ;). I marrla~l' se erncn eou-
boundaries !laDled and no plot referred to; taining a power to make Ipases which should 
oral agrel'ment as to boundaries. admitted); include" a power of re-entry for non-Inymcnt 
.Vew Jcrscy: 11'97. Axford v. Meeks. 5[1 ~. J. L. of the rent."; thl' issue was whether least'S 
,102, 36 :\ tl. 1036 (" my place at Riverside," made in allegp,j (lllr~uanee of the st'ttlcment 
interpreted by considering the facts of the were valid. their powers of re-entry bcing not 
"placc"); New York: 1816, .Jackson v. Goes. ahsolute. but conditional on extl'nsion of time 
13 .Johns. 511>1. 5!!4 ("The identity of the for payment and nn inubility to distmin; hcld. 
grantee. as well as of the thing grllnted. must by a majority, that the usual and accustomed 
generally speaking partake more or less of a form of the Ictlsc~ of that ("~tate could be ("011-

Intent ambiguity. explainable by testimony sidpred ill ("onstruing the clause in the settll'-
dehors the grunt. It cannot be that this in- m(>nt); ISaU, Om'I'. Benjamin, g A. & E. GH. 
quiry is Test.rictC'd to the single case of ambig- 65:? (1\'hetheT a do('ument agreeing to "takf" :, 
uity occasioned by there appearing to be two lease" was a mere agreelJ1('nt or a present lea:;e; 
persons bcaring the name of the patentee"); Coleridge. J.: "The Courts have come to 
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In the l·niteo States the principle has abo received ample sanction and 
illustration.6 

SOlllP inrnllsi;tl'nt rnndusions in cases of this 
kind: hut frorH the main body of them th" 
IJriu"iplr, r<'sults that Wf! must Inok to th(· ill
tpution of the parties. and that by cousiderill~ 
the t .. rHls of the IJarticular ini'tmrnent. with 
T(·fert.·IH'('t I agrp(_~. to tlu' 8tate of fa{'ts l'xi:-:tiJl~ 
at till' tirne"): IS·Hi, Sudth 1' • • JI~fTryl'~. l;j ~1. 
& '''. 5til (:-oale of •. GU tUllS of wafj~ potatnp!,," ; 
thf'rl' weri: two qualitit,:-,." HeC;f'llt',:i warps" awl 
"kidnl'v wan's." and the seller offered to d,'-• 

li,·"r the bttpr: th,' parti,·s' f'xpress und,'r
Btandill~ that .. Hf'~('nt':-! wares" were signitit·(l 
wa:-: t.'xdudf'd; this ra5(! really Tests on a. nli:i-

• 

application of the prinpiple of § :!·HlG, post); 
IS."J9. :'.I:wdonald t·. Lon~bottom. 2S L . .T. Q. H. 
:107. 1 E. & E. H77 (purc·hu!'l' of .. your wool" : 
a prior cOrl\·"rsation a<lmitt('d to intprpr!'t t l.i~ 
phrase as user.! hy the p:lrti,·s; L. C, J. Camp
bell: "\Vberl' th"re is a contr:u·t for till' sale 
of !~ .... pt'C'ific SUbject-matter, or~ll l'videnct' nlay 
1)(' rpc .. ived, for the IJurposl' of ~howi. g what 
that suhjPpt-matter was. of (,,'f'ry fad within 
the kuowledge of the parties bcfor!' and at the 
time of the contraet "); l~iiD, Symonds I'. 

Lloyd, G C. B. ~, s, GOI, IJ!JG (" In "rdpr to 
ascertain the intention of the partics. it is 
llf'p('ssan' to look to th"t whit-h was th" suh· • 
j(,f·t .of th" communication at til<.' tirlle or which 
was afterwards dOHe"): 1859. :'.Iumfurd 1'. 

Gethin~. i C. B. ~. s. 305, :321 (f'outmet "in 
c(JUsitieration of my entering your employ"; 
the eircumstarlf'l's and undf.'rstanrlinl! of the 
partie·s were rer:l'ivf'd, showing that the !'1Il

ployec was alrcad~' a d"rk in the employer's 
warehouse and had now additionally b('('n 
employed as salesman to take the l\Iidland 
distriet, and that" your employ" thus aPIJlied 
to tlH' latter Sl'n'ice only; Eric, C. J.: "lIt 
Was allmis"iblpj for the L)Urpool' of showing the 
circumstances und"r which :;l1ph wide words 
Were used, and of applying them according to 
the intcntion of the parties"); 1000. Bank of 
Xew Zealand I'. Simpson, App. Cas. IS2 (:'.lae
donuld I', Longbottom approvcd); 1902, He 
Huxtable, 2 CIl. iO:3 (bequest of ·toOOI. to C., 
.. for the charitable l'urposf'S agrced upon he
twpcn us"; testatrix' a~reernent with ('., 
admitted to define tlw dwrituble purposps; 
though not to esbhlish that the income alone 
was to be given to such purposes); 1!lJ.1, 
S:l\'ory v. World of Golf, 2 eh. 5GG (receipt of 
paying for designs for" four golfing subjects ") ; 
Canada: 1914, Provincial Fox v. Tennant, 
IS D, L. H, aS9, );'. Sc. (contract to sell" blue 
fox" progeny): 1\)1.5. Brocklebank v. Bartl'r, 
:.?2 D. L, H. 20(1, Alta. (building-contract; the 
parties' contemporary letters admitted). 

• Compare the pases citl'd supra, note 1; 
Federal: IS7i, Heed t·. Ins. Co .• 95 U. S. 23 
(insurance of a "essel, "the risk to be sus
pended while vessel is at Baker's Jeianrl load
ing"; held, that "u reference to the aptual 

condition of thing~ at th" time, as they np
Ill'arl,d to th(' l'artit's tht'IIl:-I·l\"{.'~." wa:-i allow
abl" in interpreting tl",;" word", and that thf·ir 
t:WIl!'iP induupd tbf~ ea~l' of lwi!l~ a.t the Island 
with the PUfj)()'" of I""tlin~. though !o"for(' thr, 
Inading had af·tuaIl.\' IJf'~un!: I~~):l. Lon"rl!:lll 
r. Bufortl. J.l~ l'. ;.:. 5"1 . .:i"~. l:l :'UI', i;~.j 
(C'UB tract rL':-,f'f\'ing .. :!oon :-:tll('rS }ll~ret "fOft' 

sold"; tht- pr('\'inu:; {'(Illtrat't of salr· numittl'cj 
t,) idl'lItify them); 1',("li •. ;':all,1<-rs r. Muuson, 
20 C, C ... \. 5,'-; 1, i-1 F!'d. t;.'~) ("hipping cOlltra!'t : 
"ahout April 10th"; parti!'" prinr ('ondu'"t, 
adrnitt"tl); I~~'.'. Tlh' l!:lru~t:tbh'. ;-.., Fed. Sfl5 
(aJ.!:r('f~rnl'nt to vay .' tilf' in:o:uranc(" on the 
\'(':':;:-:[01"; that the ~I'n:,(' of this. a~ t'o\"erinK all 
kinds of ri;;k~. was comruunic:ned to till' mllk"r 
h." the br<Jk"r beforehand, adruitt,'d): HiOI, 
Am"ri"an Bnn,liu~ .\: T. (,,). 1'. Takahashi. -19 
C. ('. A. ~Gi, III Fed. 125 (coHtra"t for pay-

t f t t . "t t " n10U 0 .nloncy 0 a ('pr .:.tln pC'fson as fUS pe ; 

att,'ntiant rlPgf)ti:ltion~ eOu>;iden·d. tn iuterpr('t 
ano! apply the t('rru); HlO:!. :'inn P. & P. --",'n 
r. 1-:flw:lrd". 51 C. C. A, 2i!l, 11:3 Fed. -1-15 
(contraf't to "HlIJlll~' in a printiru: establi"h
IIlPnt; prior con\'('rsatioHs adlllitt<·d too intl'r
pn't "what kind of a printing establishment 
was contellll'lat"d by the contra"t "): 100S, 
Hamilton Coal Co. r. );'ew York", P. C'. '" C. 
Co., 2d C. C. C, IGO F(·d. i5 ("our Hil! \, .. in. 
Cumherland" ('oal; prior nrgotia.tions of 
partie:;, admitted); l~lWl, Harten t·. L..,dflf'r. 
')1') l' c: '1')- .,,'.;: '!-I ( t t t II _ _ . '" '.' '. _. ._ up .. :) eon rae 0 t:l' 

land described :I'; h:I\'in~ a frontage of "about 
GO f"et, with :I ,!.opth of ahout ~OO f<:l·t": a 
Ii,,,, run from the ijO·foot point would cut 
through :L Imildinl! on th .. land: h,·hl that the 
circurnstanpf":; nIHi the ('nll\'('r~atioIlS at tilt.' 
timr, of making the contraet ('ould be uSl'd to 
int'.'rpret and identify th" bnl1nd"r~'); WI:!, 
Standard Seale & S. Co. r. Heiter, C. C. A .• HI~l 
Fed.91 (contract to f'IlllJIoy a:: .. rnanagf..lr"; the 
p:lrti('s' corl\'er:;ations adm i tted): 1U 1:3, :'.lillcr t·. 
Sprill~ Gard .. n Ins.Co., (Jth C.C.A ,,~O:! Fed .. !-l:.? 
("ordin!l.ry altpration5 and repairs": partie::,' 
cotl\'C'rsations. admitted): Hili, Graham 1'. Xa
tional i'm,·ty Cn" i'th C, C. A., 2-1·1 F~d. UJ.I 
(tnlst deed to sc('ure a I':lrty "a~ain:;t any lind 
allliahilit: .. ," cte.: part ips' "orn'ersations at the 
time of ('xecntinn, admittPfI) : 
Arkansas: I!JO;j, Pho'nix A5511r. Co. t'. Boyette. 
7i Ark. ·11, gO S, \\'. 21'" (" S:.?OOO. on cotton ill 
half'S ") ; 
Cilli/orllla: Ig0G, :'.Iitau r. Hoddan. 149 Cal. 
I. 84 Pac. 1-15 (insI)('('tinn of crops); 1907, 
Peterson t'. Chaix. 5 Cal. App. 525, 90 Pat'. 
948 (" more or Irss": con,'cr:;atinns, beroT(' or 
nt the time \lot admitted; casPS collected) : 
Cannfe/leu/: 1!1:!1, Gl'ndelman 1'. :'.Iongillo. 
9G Conn. 541, 11-1 Atl. 91-1 (,;al" of "0 \\·,,,h· 
i::gton Place"; "the description gh'en Ina~' 
bp appliPfI hy oral proof ") ; 
F/orir/,l.· IS~l.j, i30lary t'. \\'eb~ter, ~5 Fla. :3Ga, 
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17 So. G-1G (hond rcdting tIl\! ~"ttlenHmt of 
previous elailll~: identification (Jf the claims, 
permitted): Hl:!O, Pt'opl,,',; :'(l\'inJ{s Bank & 
T. Co. ". LU!l(btreet, I:oU Fla. );5:l, 67 So. :!:!7 
()Jartie,;' con,;tn,etion, by ('unduet, ad/lli~sible 
onlY (or ambiguuus terms); -
G~oroifl: l~t)fi. )'laynanll', !tender, H,:j Ga. 05~, 
'23 S. E. !!J.) (" cords" of wuud; lUutulilundl·r
st:lr!dinJ{ of the l"n1:th of a cord, Iidmitt"d); 
)(10:;, WdlrnakN ,.. Wheatky, 1'2:1 G:I. :!UI, 
ill S. E. 4:~H ( .. ~lh:-! I..'I\\·(~ \\·(·lhlluker·s pJacl'" 
id"utified by parol): InO!l, State Ilistorieal 
.\SS'fJ f. Sih'(.·ruw.lI, U Ga . ..\pp. ;jUO, G5 S. E. :!U:J 
(book-contral't, the "uuk tn desr:ribe .. impur
tant e\'ents in GC'orJ{in history": parties' more 
detailed und"rstalllling, a(hllittpoi); !\lO!l, 
Geor~ia Iron & C. Co, ". Ocelli! Ape. <'(: G. Co., 
I 'I? C' ''''t' (j- .' E -~- (" I ,,' .. ) .a .• .Ja,. I, a .~. '. I,.) . l'rllp 0)"('(> In 

C(JIl,.j(·t-bbor contmet: .. the c""stmdion the 
IJarties thelilselves {Jut upun the agreement," 
lHlmittcd) ; 
lIlinoi.<.· 190·1, Gal-(e r. ClIlIlI'ron, '212111. 1';0, 
7:! X. E. !.!04 (('"utrat't to a~~UJlH~ "('xi:;ting 
JlJortc:agC's." t·t(',; till! tnortg'a~L'rit f!t('., idpll
W:e<J by the cir<'Ulnstan"I's); I!lOS, :lIeLean 
Co. ('0:11 Co. t. Blonminj.(ton. Z:H Ill. \)0, h4 
X. E. O:!·J «(·nal eontraet; .. the praccicn.l ('on
stm"tion of the instrulIlent hy the parties 
therus"I\'''s is :Idrnbsibl" "): !!lOS, ('umber
led)!!! t'. Brook", :!:15 III. ~4!l, [,5 X. 1-:. 197 
(" Illy un,livioled int .. rl'st in the Chi('ago lots"); 
I!I;!Z, ,\rrustronj.( Paint & V. \\'orks r. Conti· 
neutal Can Co., :WI Ill. l():?, In X. E. ill 
«'olltmet of sale; rueallin~ o( "as requir<!d "); 
["diana: l!JO;;, Warner 1'. ;\larsllUl!, WC, Ind. 
SS. 75 X. E. '-)~Z (contmet 1)\' l .. ttcr to J~ed 

• 

"the 10t5"; the correspouden"<! and cir('um
.stanC'es considc.·red, to interpr(·t the words): 
lOOn, Howard r. ,\dkins, 107 Ind. 18·/, i6 X. E. 
(jG5 (" 120 a,'res of land "); 1!I()~I, CI"\'pland 
C. C. & St. L. H. Co.!'. Gossett, 17:! Ind. 5'25, 
87 X. E. i:?:l (the /lartiC',;' c(Jnstru~ti(l1l of a 
r:lilroad rule, wlrnitted) ; 
[oU'a: 19W, CO/llptoJ,:mph Co. l'. nllrrouj.(hs 
Addin~ ;\lachine Co., Ii!! Ia. sa, 15!) X. \\'. -105 
(contraet for royal t i('s ; the parti,'s' subse'luent 
action under it, "xduded); l!ll~, Gardm·r r. 
Kiburz, Ib-1 Ia. 1'2/iS, J(jS X. W. 81-1 (sale of 
land (or II gro~s SUIIl or per acr!') ; 
Ken/llcky: I;;!I!!, Kcutu('ky Cit. B. & L. Asti'n 
t'. Laurence, }Un Ky. SS, ·W S. \Y. 1059 (uj;rl'e
n)(!ut to USSUU1C Jiabilitips of a c'ompnuy "us 
shown by tl",ir books"; e\'idelH'e rer:eh'ed to 
sholl' what" b"oks" Were meant) ; 
J[aryla",/: l!!21, Luria 13m,;. & Cn. 1'. IGaff, 
la9 Md. 5~G, 115 Atl. SW (<'ontract for steel 
shells) ; 
Jtf/ssachusc11.,: ISGS, Stoops c. Smith, 100 
MIISS. G3 (quot,'d supra): 1~!!(), :'\cw EI!gltlnd 
D. :'1. & \Y. Co. r. Standard Worst!'d Co., 
165 :>'l:tss. :1:!S, .).3 ~. E. 112 (though by the 
~tatute the j.(oods sold must he designated in 
the ml'lIlorandulIl, the int"rpr<!tation of such a. 
phr:lse as .. 2000 Ihs. F. C:." is merely an lI)lpli. 
('ation of the words to 11 ~pC'cifie object. !lnd 
may be showu by the understunding of the 

partil!s); l!J().I, Heb!> v. Weld" 1~5 :11'\59. 3:~5, 
70 ~. E. 440 ("1111 plumhing" int"rpn·tr·d by 
tIll' parties' cOllvpr:-:atilJl1:;, l·tP.); l!H)7, ~lnith 
r. \'ose & S. P. Co. !!I·l :II ass. IVa, so X. E. 527 
(co~ltract to drh'e a well ,. tu pl'cH'ure \\'atcr"; 
the purties' prior "'!I\\'"rsations, admitted to 
show thllt "W1!tf'T" lIJellnt ,lrinkable W:lter, of 
II 'Iuality "'Iual tl, thllt proeurl·d for another 
perSOll; the ntliug ~cenJg t'rrOlll'ulls u:-; to the 
l!l~t part); l!jO~I, Jenninl':s I'. Puffer, :!O:l :>.1:155. 
5:~"1.~9 X. E. lU:~u (sulcof "IH)' t'~tatl'" I!tf'.; the 
d{,dcription eOIl:oitrw.o,l hy U ('f)u\"er:-,atiou :,tating 
it to be subject to" lea';I!, I'te.); HlIO, Putlllllll
Hooker CO. Z', lIewiu:-;, :.?04 ~ln.ss. ·1:!(j, HO X. E. 
9S:.I (sale of g"",h; llfl"'ious ''''~(Jtiati"n~ ad
mitted. nut to ~how 11 parol warmnty, but to 
interprc't the terms used); J!JlI, Ilodl-(ens to, 
Sull i \':In. :!W ;\1 as". '-;:13, !l5 X. E, !lGli:< eon traet 
to be \'I)id if a. ~all.· failpd " asat present a~r{'(,d·t ; 
l'irculllstan('t's ",jmitted); !!lOG. BufIinJ{ton 1'. 

1\l .. X"lIv, l!l:.! 1\1,.;5. l!l~, 7S ~. E. aou (:;toons • • 

t'. Smith (011(1\\',,,1); lfI:!O, X('W York C"utral 
Ro Co. r. StOIH'flHiIl, :!:36 ~ras5. :")}, l:!'i X. E. 
50G (~ontract to furnish heat ,. for office pur-

.. ., . l' t d) [lOSeS : partll's eOI!c1tH't tH uut e ; 
M ir'.i!J'In: I~!li, Clark r. Lo,,"!, 11:3 1\lich. 352, 
71 X. W, (jas (/.,"lar:llltee of an unJh'id"d third 
uf iudd)tl'd IW,;.';; agTel'n .. ,,, t as to the exact 
amount, admittl·d): 1~!OiJ. Woln'rine L Co. 
1'. Ph(l'nix In:<. Cn .. 14':; ;\li .. h. 5;;;;. lOS X. W. 
IO"S (" mill hllihli"I-(~," etc" applied hy the 
<!in'ulllstances): I!I:.!:!, "·hittl,·s('\· 1'. U('rlm'nrl 

• 

Co., :lIich. " l.';7 X. W. :!;-!l (sales curn-
Illi:-;:;iOH!'l) ; 
M i,,"''.<iJ/'': 1,-.!l5. Pfeifer ". Ins. Cn .. G:? :>'1 inn. 
5:W, (j-l X. W. lOIS (in,lor:'''Ulpnt ,'"ncellinM a 
policy on tu'O horst's, :-50 as to ., ('(,Vt'r !lHC htJr~c 
only"; e\·iJenr·o admittpd as to whidl horse 
was al'tull/ly understood); 1~!ltj, Hip"n Cullej.(e 
... Brown. ;\Iinn. " GS X. \\'. 1'.:;7 (deed 
subject to certain rnortl:aj.(e~ .. which •.. 
n~rces to ns:-:url1c"; the arnfJih'11011S .. whieh " 
int('rpreteu by the parties' understanding) ; 
.ltoll/alla: l!lZI, Cook t'. XorthpTII P"I'. H. Co., 
- ;\[ont. • 20.3 PIlC. 51:? ("hipment of 
lamhs) ; 
Xcw Hampshire: HIO:!, Gill ,'. }o\'rrin, ;-1 X. H. 
4Zl. 52 Atl. ;;58 (dr"l1m~tan('('s o( tlw purties, 
arlmittcel to show tlll'ir mC'aning hy the word 
II incu[uhruu('C's °t in a. v."arranty-c!<·l'd); IH~:!. 

W(·"ton r. Ball, X. II. -, 115 Atl. !Il) (,'on
trart fur serdr.es; appro\'illl': th ... t('xt "I)()\'(') ; 
,'leIV .ltc.xico: l!11fj, ~trirkla"d 1'. John,"", 
21 X.;\1. 5!l!l, 157 Par.. HZ (" the slim o( 8fiOOO 
to he raised at ",,,,,,"): 1017, Hill t'. Hart, 
2:l X.:lI. 2Zn, 167 Pal'. 710 (promiBsory not!'); 
,,"nL' York: IS!l-l, Strep/lone , .. Lennon, 143 
N. Y. fi20, a7 X. E. lias (agrer.ment to "do 
brick-work"; IIsage and the parties' language, 
admitted to show wlwther this mpant to ill
elude prodding the hricks); 1895, Brudy ". 
Cu.'sidy. 14.S X. Y. 17I,:l!J~. E. SI4 ("go()d~ 
on hand," interpreted hy thn parties' uneler
standing); I!lOS, !\IunlrH'k v. Gould, l!l:l N. Y. 
3GO, 86 N. E. 12 (contra"t (or services ill build
ing; parol evidence cllPludeu on til<! farts fiB 
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§§ 2400-24iSj D.INTERPRETATIOX OF ACTS § 2406 

§ 2466. Individual Party's Meaning; (1) Deeds and Contracts. Wben a 
person takes part in a bilateral act ' i. c. Ii transaction in which other persons 
share . he must accept a common standard; he cannot claim to enforce his 

invoh'in~ drtnully the insertion of other terms 
and not thr.- interprNatioIl of terms actually 
thprein) ; 
Sort" Caroli1la." li-;n6. Lupton r. Lupton. 117 
X. C. =l0.:!;j S. E. 1:--4 ("one-half of bOllt" in a 
sal!'; rir~urnstanr.p~ idrntifyin~ thr hoat. ad
mitted); 1!I05. Ward t·. Gay. l:j";' X. C. ar!" •• 
4!l S. E. "'.'-1 (sale of .. all th" pin .... poplar. and 
(~yprf':;s tn'f'~ lIOW standjI1~. ("t('.": the cireunl
Rt:lnC{'S adrnitt{·d. to apply the terms of de
RC'ription); HIlG. American Potnto Co. l', 

JC'nl'tte BrOR. Co .. 17:! X. C. 1. S!) S. E. 7fH 
(contract fnr ~alc' of potato",) ; 
Ohi(1: I!107. \\'at,on t. Lamh. 75 Oh. 41>1. 
7H ~,;. E. 107.5 (a ('(,ntr:wt tlJ st'll "lny ho~s"; 
an oml sprcifkation of C'i~hty and sixty-fh'e 
hOJ;:s. px('luded. hut tht~ rirc'UTw· .. tallP(·s Wt'rH 
~on~id(ln'd tn :L<';f'('ftain wha.t hogs W{'fl' f('{f'rn'd 
to by .. my h()~s •. ) : 
Oklahoma: I!IOI • .-\mc·ric:ln S. F. Co.,'. GprrC,'r's 
Bak"r)". 14 OkI. 2.'; ..... 7S Pac. 115 (m{'anin~ of 
to • ,0 • I ) conslgnf'l!' In a. sa l'-rontraf't ; 
OreGon: HI:!I. Stanfidr1l" .• \ruwine. 102 Or. :!:-.!l. 
!!O:? Par. fj,jf) (eontra(·t to (urni:.;h JarJll,~ "of 
~ood ~ize ancl m<'rC'hantahle co"ditio,,"; the 
d"li\'('ry anll ap('('ptan{'" in the prior )"c'ar of 
lambs of r,:l pCl\llllls. etC' .• admittrd); 
l'f/l1l.,ylrll,,,·II: IS57, Bnrnhart 1". Hidd!.·. :!!l 
I'a. 92. !l7 (" C'ourt~ take' the l:ln!-."la~" PIII

ployed and apply it to thp surrounding C'ir
cumstanec~. exactly as they 1,,·liP'·., the partif's 
applicd it "); 1/'.(11'. Cooper 1". Potts. 1.,,5 Pa, 
I Vi, 30 Au. ,'\:;·1 (a!"si~nnl('nt of "all mOllf'Y 
duc or to beenrflC' due h~' :'II"; partir~' lInd"r
standin~ as to daims C'(},·erp.d. rf'('('i""d); I !)O~, 
Hanney r. lly',rs. 2 HI 1'a. :l:l:!, r,s :\ tI. !l7 I 
(" the Byer~ plaee." ill a dec'laration of trust. 
identified) ; 
Porto Rico: 1003. Pastor r. Gllspar. 2 P. 1. 502 ; 
South Carolina: HlO2. :'IIurray l". Xorthwestcrn 
R. Co .• 64 S. C. 520. 42 S. E. 617 (elmtract to 
ereci II .. ircight Imd passenger depot"; cir
cumstances cc)Usidered for drtcnnining tho 
mlltnal meaning) ; 
SOlilh Dakota: 1!l14. Korte 1". O·Xdll. 34 S. D. 
:!·II. 148 N. W. 12 (the" Rondell quarter" nnd 
the "Westport farm"; "parol ('vidence" ad
mitted to identify them); 
Teras: HI06. ~forrison v. Hazzard. !"I9 Te:c 5[,3, 
02 S. W. 33 ("2.5 feet" in a lot); 
Utah: 1806, Bartels v. Brain. I~~ nah 162. 
44 Pac. 715 (a lease exempting from injury hy 
"reasonable use"; declarations of the parties 
admitted to show what uses were IInderstood) ; 
11>08, Brown v. ~larklancl. 16 "Ctuh :360. 52 
Pa(·. 5!l7 (conveyance of minin~ propprty 911h
jeet to dllims; ('ir(,lImstlllH~('S rl',orted to for 
int .. rpretin~): I!lOG. Fllyter t". Xorth. 30 l:tllh 
I.';r,. b:3 PIlC'. 742 (deed of lam!. with "Illl tenL~ 
ments. hereditaments. privileges. and apPllrte-

nllnrc:'~ thereunto belonging. or therewith used 
and enjoyed t.: a \·aluahlc· irrigation ditch was 
on the land; con\"ersations bNwcl'n vendor 
and vendep at tIll' time of thl' salt,. conceming 
the usr of tllf' ditr·h. Wpt ... admitt .. d "tn show 
how the partiC's thC'll"d,'ps ~nnstn!f'd and 
applied tlH' ('(mtr: ... t to the 1mbkct matte·r") ; 
I"r,n nt· I L '

A
' C· ffn' ,C' I· f'- \'. . •.• (. l 0 • (,,~,.). () n 1. 0 (." t. __ ). 

31 .\tl. 31.'l (a C'om'cyarIC,'" of "all ri!>:ht" P""-
8('~sed by th-:) crafltnr, illt('rpr(~tpd hy the 
fads); W15. D,,"~la,,~ .\: \'amllln 1'. ~Iorri,.
villc·. s!l \'to :W:3. !Iij AtI. s 10. :--:llj (contra("t 
for a dam. th ... plan !!idn~ lin('~ and Irn·J,.: 
tl", parti('s' IInd(·r.-;tandin~ as to where th(' 
bottom of thl' riv('r was. admittpd); 
l'irainia: Is!)r" Hichardwn t·. Bank. \14 \'a. 
I:~O. !lG S. E. ·lla (a rc .. pipt for prol,,·rt:-· "!c·it " 
hy 11., {'xplain('cl hy the ('ir('unl:"t:ulf'l':-:); IHlt,. 
Spott's Ex'r t', ChestenllaIl, 11;- Ya. 5b4. ~3 
S. E. liO:! (('ntl~tru('tiou ('olltrart) : 
JI'rs! l'irainill: 1;'(17. Ander"oll r. J:.rr(·tt. 4a 
"., Ya. 246. :.?i ~, E. a-ts (" t1H' old (c'nce he
t\\"e('n" F. and S.; Brannon. J.: "You lu\\'p 
n right to u>;{. oral "del"nc'" to apply tliis bill 
[r"ritin~ the :l~r(" .. m'·lltJ. like a el(·ed. physi
cally to tb ... gmund"); 1!10';. C''''sapl~ake & 
O. R. Co. r. D""pwater H. Cn. 57 W. '·a. G·II. 
50 S. E. sno «('(Irpnratf.' n'('urcb): IflOo. ArrIl
strong v. nos:,. fjl W. \·a. ;j ..... 55 i'. E. &05 
«'nntract for coal land,); 
1I';8ro/l.5i,,: hH7. Waldheim r. Miller. 97 \\,i~. 
300. 72 X. W. I>G!l (~'l1!lranty of "llrC'ount of 
D."; e\'idenr<: that this nwant a future a("c{Junt 
on1\', admittc·d); I!lO:;. X,·wrlll". Xcw Hnlst('in 

• 

C. Co" I HI Wis. 6:35, !J7 X. \Y. 4~7 (contrart 
of ,alp); lfJO.S. Corb('tt r. Joannr:". 125 Wis. 
370. 104 X. \\'. fi9 (rnlllpromis(" of dairns; 
,. in such cases the ('(mtraet rna,' be rend ven' • • 

differently from th,' literal sense thereof"); 
1!l10. Kluetcr r. Schlitz Brewing Co., 14:3 Wis. 
347. 128 X. W. 43 (" as per your conversation" ; 
the conversation admitted); 1!"I20. Strayer r. 
Girn bd Bros.. 172 Wis. 71i. 17S X. \\'. 241 
(exdudcd on the fact:;). 

The followini! illm'trates an occasional aher
ration: F:i!)6. Holman t·. Whitaker, 1)9 X. C. 
113. 2.5 S. E. 7\13 (mort gag" of a "on('-hor5r 
wagon"; the mort~!l~or hall four such; rl\'i
denee that the mortgagC'" was working for the 
mortga~or and driving surh a wagon of the 
lattN·s. and did not know thrlt he had others. 
excluded). 

Distinguish such a ca;;c 3;; tht:' following: 
18S9. Fudgp 1'. Payne, 56 \'a. ;WG. 309. 10 S. E. 
7 (5:lle of 10 nelR .. ~"n"rally known as • the 
loop'''; .,,·m/,{r. a mutual und ... Ntllndin!!. dif
fcn'lIt fwm tlH' ., ~l'nc'rally knnwn" S('nse wCHlld 
not h., {,llforf'"d: tl,;, is lin in"tnll~e of the 
parties Ill,,'in~ tlwmsr·l\'cs ('x pressly ""cluder! 
their own sellse of the words). 
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§ 2466 PAROL EVIDENCE RULE [CnAI'. L.'(.'(.XVI 

individual standard of meaning (ruife, § 2461). The same general principle 
that applies in determining the tenor of u jural act (antc, § 2413) applies 
also in its interpretation. The other party or parties are entitled to charge 
the speaker with the standard accepted in common. This was long [Lgo 
discussed and worked uut as a general principle of casuistry: 

1 iS5. Dr. Willia 1/1. Pall'!!. Pril1('iples (If :.\Ioral and Politi('al Philosophy. h. I II. pt. r. 
e. Y ... Promi,e,;": "Tcmure,; promised the garrison of ~eha.'itia. that if they would sur
render, lW blood .• 'muM be shrd. The garrison surrendered; and Telllures huricd them all 
alh·e. Now Tem1lTes fulfilleci the promise in one sense. awi in the sen~e too in whieh 
he intended it at the time; hut not in the sense in which the garrison of ~ehastia aetu,llly 
receivecl it. nor in the :;('11:<1' in which Temllrl's himself knew that the garrison J'eceived 
it; whieh Jast sense. a('('cJffling to (Jllr rule. was the ~eme in whieli he was in conscience 
bound to ha\'e perforJlled it." 

The prineiple is applicabl(>, not only to dcrd.\· and contract,.,} but also to all 
bilateral trallsactions, ilwludiilg' noticcs and dCIII(lnds,2 though not of notices 
ha \'ing a pUI'c1~' indi\'idual significanee,3 to whieh rather the principle for 
wills (post, § 24fii) would appl~·. 

There is, hO\\'e\'er, a qualification to be made. The person lIsing' words is 
to be treated from the point of view of the reasonable llIan, 1I0t. only in ele
termining the actual tellor of his aet (allfe, § :241:~), bllt also in interpreting' 
it. As:t reasonable man. he must be (·harged with kll()will~ that the stand
ard to be applied is the Illutual one, because he has willed to take part in 

§ 2466. 1 Fed. 1003. Butte & B. C. M. Co. 
~. :\fontan[l D. P. ('0 .• ijs C. C. A. fl:H. 121 
Fed. 52-I (to tailing=-,'· in a nlillin~ rontral'l); 
Ariz. 1917. Valt'ntint' I'. 51I1'ph<.',,1. 1!I Ariz. 2.Jl. 
168 Pac. 64:3 (!'al,' of hranded "aUI!'); I1Id. 
l!10':;. Warner r. :\[ur,hall. Hlfl Ind. l-S. 75 
N. E .• 582 (eontrart by I"ttt'rs to dere! property; 
the promi~or's will. not a,lmitted to interpret 
the dp~rription in the Ipttpr,); MIISH. HJ04, 
GrRham t·. ;\Iiddlpby. IS.S Mas;;, 34!l. iO N. E. 
416 (alteration of :1 bond); .vcbr. 1:'.97, 
Gamble v. :\!f~. Co., 50 N('br. 463. 69 N. W. 
960 (holding that 11 business habit of an indi
vidual must be actually made known to the 
other party); N. ll. 1914. Woburn Nat'l 
Bank t·. Woods. ii N. H. li2. SO Atl. 4!)1 
(contract); N. }'. IS90. Hicker"on r. In" ('0 .• 
B!) :-:. Y. 307. ,43 ~. E. SS6 (premise;; .. knowlI 
as 160 :\Iott St." insurpd; it rontailwe! two 
buildings; the insur~r's testimony that llf' in
tended to insure only one. "orrcctly rekcted; 
but the Court did not point out thut such in
tention would have been arilllissibl" if it had 
represented the mutual unrler,tanding): 1913. 
Srhmitt t·. Stoss. :!07 ~. Y. nil, 100~. E, 1119 
(insurance policy; apparrnt ml'flning Lo the 
insured. liS against the insur~r's "('tual menn
ing. held to l)f('\'uil); W. Va. IS9i. Anderson 
1'. J:Lrrett. 4;~ \r. Va. 24lj, 27 S. E. a t~ C' the 
old fence" Iwtwpen F. and S .. ugrecd u{Jon 
as a Jill!'; the defendant's intprprl'tation liS to 
which "old fence" was cxclurl"d); Wis. I!)()(I. 

Huc'klp>' ~at'l Bank 1'. flarry, 13!) Wi •. !)o. 
J~O X. "". :!i5 (t1rorniS!-;flry nf)t(~ iwiorF-I'Ul£'Ut). 

Otl"'r ilbtalll'('s arc ci(c·d 1l11lr. §§ WGi. Wil. 
in ('onneetion with til!' appli('ation of thl' 
Opinion rull) to prooi of a party's intent. 

: lrrlflnd: p,a7, Lawlcos I" Grogan. I Drll. 
& Walsh 5:~. 04 (L. C. Plllnk,·t: .. ,,'hl'lI a 
notke is r('IiN) IlpCJ!) for the purpo~e of for
feitllfp .... [it mu"t app"ar] that the inten
tion of the IUllcllord to insist on the forfeitur('. 
and the inform:ltion as tn th" fapts which wC'rc 
peculiarly within th" knowledge of the land
lord. were fully hrought home to th~ t('nant ") : 
Uni/~d S/ales: 1"'77. Lo~k" r. H. Co .• 46 In. 
109. 111 (WhNhN thr plaintiff "ondurtor was 
np~ligent in nmninc: tllP train O\'pr a weak 
hridge; the ,P!lSP of a not i,'" rrpri\'pd b\' him 

• 

from tlw sllp"rint.('nrlcllt waS hpld to be. not 
that whirh tlIP lattpr mrant. bllt "what did thl' 
di,;patch TIll'an whc>n rear! by th ... (·onductnr in 
the li~ht of thC' snrroundin~ pirPllmstanrp,"). 

3 180a. Holsten 1' • .JlImp:'On. 4 Esp. 1>.\1 
(tro\'er for household furniture. taken b>' thl' 
defendant on exerution against tho plaintifT'~ 
mother. and claimed by (.he plaintiff as her 
own; tllP. defpndant having put in a writtpn 
df'mand by the mother for all thp artirlf'~ 
"1,,·longing to hl'r whil'h had hppn spizNI," thr 
plailltifT \\'a~ allowed to show thnt this dC'mand 
.. was mnd" of the efTl'''ts of th ... mother herst'lf. 
and W('fP not those for whiph the art ion was 
hrouf,;ht "). 
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§ § :?·lUJ-:.?-! is] D. IXTEHPHETATIUX OF ACT~ § :.?-1G(j 

a hilateral transaction. :\s a reasonahle man, hC)\\"('\'er, he may lIay(' good 
reason to helil'\'C' that the specific lIlutualmeailing i. c. of the other party 
as well as himsclf is one thing', wlll'reas in fact it is a difl'erent thillg. 
The colllmon instanee is that of a WlIIlC ('orrl'sjlomiing tu tlCO IIh.il'd.~. one of 
which is signified b.\· the one party and the othel' by the uther party. Here 
each party is entitled to be charged with only that spnse of the word which 
U1Hll'r the eirl'ull1stalll'C's he had good reason to belieye was ('mployed by the 
other party. As in the "Peerless" ease;1 if the seller is ignorallt that there 
is a s('('ond "Peerless," alld could not reasonably be expe('ted to know it. he 
i,; entitled to he ('harged \\'ith till' .. Pecrless" in hi:; own s(,lI>'e; and so of the 
other party; and tllll~, the Sl'ns!'s of promise and ('ollsid{'r;,tion heing r1ift'er
ellt. the contract fails. But if the seller had known of the ,,('('ond .. Pe('rlpss" 
and al,;o known that the hll~'l'r was aware of it, he might h!' l'harg·:d with a 
sale of that cargo. if in fact the hu.,·pr was using that "el1se. The general 
principle of reasonable C(llbl'Cjuences (anfc. § 241:{) governs the interpretation 
of this elass of ('ase~.:· ---"" 

§ 24(;7. Individual Party's Meaning; (2) Wills. But a ultilatcral act may he 
interpreted h~' the indi"idual standard of the Hctor (allfe. § 2·Hil); that is, 
after n'sorting to the ordinal',\' sense of words. and tIll' loeal sense of words. 
for proyisional assistalwe. we arc still entitled to supplant all these by the 
individual usage. if it appears to ha"e been different from the others. 

I , ' j 

The will is the t~'pieal anel almost the only instam-c of a unilateral act. The / 
sense of the testator is therefore to be the ultimate ('riterion of interpretation: . 

ISiO. BU('Klll"nx .. J" in r.mnl y. Gmnl. L. H. 5 C. P. 7~i. 7:?U (quoting a passage from 
hi~ OWIl treatise on Sales): "The principles of the rilles of law regulating the adrnissi
hility of clI:trinsie evidellce to air! the constrtlrtion of wilh;. and of eontracts required to be 
in writing. Set'l11 to be the same. But. in applying thcm. it seems nl'tt:'sary to hear in 
mind that there is a distinction between the two classes of instnllllents. The will is the 

4 1864. Raffle" 1". Wirhl'lha1l5. :! H. & C. !J06 
(the plaintiff sold to the ,It-fr-udant cotton to 
arri,'c .. ex Pre-rless from Bomba,'''; the- (Ic-

• 

fendant refusing to a~~cpt. it appearr-d that 
there WNe two ships Pcc·r1pss from Bombay. 
thp. plaintiff mC:lIlin~ th" onl' to ~ail i" D€'c<'m
h!'r allfl the r\ef~llrlant tIl<.' onr' to sail ill Octol'{'r, 
anfl neitlH'r upparf'lltly knew that the other 
/ll"~nt a diff('rf.'nt "hip; a pka b~' the- defpndant 
allr.·.;ing that the rld('ndant rnf'ant th" Oc1oIJ{-r 
,hip. and that. no NJUon w", rlelh'ered from 
that shill. was hr-lrl ~nl)d). Comparf' th .. <'x
pian"tinn of thi" casp in Holm!'s. Common 
Law. aO!}. 

~ Examples are as follows: Enaland: li'>-1G. 
Aldp.r~nn. B .. in Smith 1'. Je-ffrye-!'. 15 M. & W. 
.501 ("If J buy flO tons of potato,"". ~lIrf·ly the 
seller may delh'cr mp kidnr·y [i. c. one of ",·"pml 
~r:I(lcsl [JotatrJ('" "); !flOO. Folek 1". Williams. 
• \pp. Cas. 1 iG (ciplwr cahlep;ram: whprt· a 
nll's!"a~1' i:-; fairly anlbim.t{Ju~ the party t'Pf'king 
to f'!lar~p thl' otllPr nnl' fnils. bpcnll'" th" 
forn!l'r "anHot :-how his int('q)retution to he 

th .. only reasonable one). Uniled Slalf8. 1832. 
Hazard Z·. IllS. Co .. 1 Sumner :!lS (in a marine 
insurance policy the partie-s lind rpspectively 
in Boston and Xew Yor~. and the term" cop
pr:red ship" had a difi"e-rpnt meaning in the 
two places: Story .. J. mled that if neither 
party ktl('w of the diriC'rf'IlCC of se-nse of the 
word in the othl'r plaee. ncithC'r would be 
bonnrl. and that tht' jury wpre to dete-rmine 
ll1<' fa('t); I!}Oi. Inman :\Ifg. Co. 1'. American 
Cere,,1 Co .. Ia:{ Ia. il. llO X. W. 2bi (the 
J:f'nf.'ral principle considered); 186!}. Kyle r. 
Ku,·anagh. lO:l :\las~. il56 (rontra ... t for the sale 
of lund .. in \\·,,!tham fJll Pro:;pc'ct Street"; 
there bf'ing two Pro>pect :"tre"ts in Waltham. 
and e-aeh party ,ignifying a different one. the 
bU"i-r was heir! not hound I; 1895. Stoddard 

• 

Mfg. Co. t'. :\Iillpr. 107 :\\ir·h. 51. r,·1 X. W. 948 
(an' order r":ldin~ .. PI{-",,' ship me wane rite 
stl'il' \\"('('1 for" drill Two sqll!1rt· fN·ting schafts . 
4 tpn hol' rlrills also 'om{' note blanks for 
drill,"; th.! "'z"lC'r was allowed to ,how that 
he meant .. ~hafts Jor Io-hoe drills "). 
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§ 2467 PAROL EVIDENCE RULE [CHAP. L.."IG"XXVI 

Innguage of the testator, soliloquizing, if one may use the phrase, and the Court in con
struing his Janguage may properly take into account all that he knew at the time, in order 
to see in what sense the words were used," 

""This principle is to-day l.1nivcrsal1~· concedecU 
". 

Only two partieulars need to be noted as corollaries in its application . 
(a) The sense of the words must he sought in a usage or habit of the testator, 
for it would he impossible to attempt to ascertain the momentary or casual 
meanings which might have occurred to him. Hence, although all the cir
cumstances and utterances of the testator may he searched (post, § 2470), 
as forming a mass of data in which the habit will appear, yet no one utterance 
can be emphasized as the sole and decisive embodiment of his usage.2 (b) 

§ 2467. I En(lland: 1856, Kell v. Chal'mer, 
2:3 Beln-. 195 (bequest "to my son W. the sum 
of i. x. x. ; to my son R. C. the sum of o. x. x." ; 
the testator having "in the course of his busi
ness used certain private marks or symbols 
to denote prices or sums of money." this usage 
was resorted to, and showed that the sums 
of 100l. and 2001. were signified); 1808, Leigh 
r. Leigh, 15 Yes. Jr. 02 (devise of a remainder 
to .. the first and nearest of my kindred, being 
male and of my name and blood"; upon a con
sideration of all the circumstances, inrluding 
the remainder of the will. it was held that this 
description was not meant to apply to a next 
of kin who had by lircnse changed his name 
from .. Smith" to .. Leigh "); 182!J, Goblet 
v. Beechy. 3 Sim. 24 (a SCUlptor hequeathed 
all his" marbles, busts. alld modds" to P. D. 
and B.; by a codicil he bequeathed his" tools 
in the shop. bankers, mod tools for curving." to 
the plaintiff; the models were valuable. the t.ools 
for modelling were not; Shadwell, V. C .• held 
.. mod" to mean" models," upon the testimony 
of a sculptor that he "understood it to be a con
traction of the word 'models.'" and of three 
sculptors that" in their opinion the testator by 
the word 'mod'meant'models"'); InreOfner, 
Samuel n. Of ncr, (1909) 2 Ch.60 (bequest to" my 
grandnephew Robert 0."; there was no Robert 
0., but there was a Richard 0.; memorandum 
oC the testator, showing that he called Richard 
"Robert." admitted; "a man always having 
called John . Richard' is presumed in his will 
to have meant John when he says' Richard' "); 
In re Halston, Ewen t'. Halston. {1912J 1 Ch. 
435 (dc\'ise to .. John William H., the son of 
Israel H., DC C. in the county of E., .. in a will of 
1891; Israel H. had four sond. John William H., 
Who had died in 1874, only ten days old; James 
Malet H.; John Robert H .• the claimant; 
and Horace Edward H.; there was evidence 
that the testator knew of the eldest child's 
death; the testator himself was named John 
William H.; devise awarded to John Robert 
n .. citing In ra Ofner. supra). 

Canada: 1903, Travers 1'. Cllsey. 35 N. Br. 
229. 233 ("all property." etc .• constmed by 
the testator's circumstances and prior actions). 

United Stalr;,: 1!l Hl, Abrahams r. Sanders. 
274 Ill. ,152. 113 ~. E. 737 (" die without 
definite is~ue and before this will takes effect" ; 
the state of the te8tator's property and family 
considered); IllIO. Farmer v. Quinn's Tn1st 
Estate. 133 Md. 558. 10.5 Atl. 763 (elTects "lit 
the pr!?8cnt invoice price," interpreted hy 
certain documents); WI;, Moseley v. Good
man, 138 Tenn. I, 195 R. W. 590 (cited more 
fully ante. § 2463); 1003. Rcfomled Presb. 
Church v. McMillan, 31 Wash. 6-l3, 72 Par. 
502 (bequest to the .. Society for Di.~abl('rl 
Ministers of the Reformed Prcsbytc'rian 
Church of Illinois." given to the" Reformrd 
Presbyterian Church of :\ orth America. G'.'ll
eral Synod," whirh had a fund for disabled 
ministers). -

!I1umerous additional examples arc collected 
ante. § 2463. 

2 En(llulld: 1850. Doe v. Hubbard. 15 Q. B. 
227, 248 (devise of "all those two cottages or 
tenements, the one occupied by my son J. Boo 
the other occupied by my granddaughter": 
there were two cottages which had been su b
divided into five residences, two of them only 
occupied by the pcrsons mentioned: the 
scrivener's testimony as to .. what the testa· 
tor said about the two cottages" was excluded: 
L. C. J. Campbell: "This was not confined 
to an inquiry into the meaning which the 
tcstator usually affixed to the expression • his 
two cottages,' but was calculated to bring out 
an answer. which could not be admissible 
evidence. with regard to his intentions in 
making the will. irrespective of the language 
of the will itself "). 

United States: 1906, Shipley v. ~Ierc. T. 
& D. Co .. 102 Md. 649. 62 At!. 814 (meaning 
of the term "dower and thirds"; the testator's 
declarations as to how he had provided for his 
wife. excluded); 1916. Jones v. Bennett, 78 
N. H. 224. 99 At!. 18 (bequest to "the heirs 
of my late husband"; usage of the testatrix 
to include nephews and nieces in "heirs." 
held admissible, but here not found in fact; 
cited more fully post, § 2-171); W05, Acker
man v. Croutcr. 68 ~. J. Eq. 4!l. 59 Atl. 5i4 
(devise or .. the farm I own at W. and known 
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§§ 2400-24iS] D. INTERPHETATlON OF ACTS § 2467 

The i£me of the usage must be the time of the will's final sanction; for the 
will is in faet a standing' expression from the date of its formal exeeution to 
the date of the testator's death without re\'oking it; 3 hence a broad range of 
search. But where a wiII is in ell'eet left with blanks at the time of execution, 
an,\' subsequent doeument is \'irtuall~' an addition of terms to the will, not 
an interpretation of existing terms, and hence, if not formerly executed, can
not be considered.4 

But three other rules, which constantly operate to obscure the full 
application of this principle, must be distinguished, (1) The rule 
against disturbing a plain meaning (allic, §§ 2462-2-1(3), so far as -<;::::'.Y' 
it is recognized, will of course pre\'ent the resort to the testator's indi
vidual meaning." (2) The rule against express declarations of intention 

• 

(post, § 2471) operates to limit the sources of inyestigation to some 'r' 

extent. (3) The ignoring of the rule 'Ialsa demonstratio non nocet' 
(post, § 2476) sometimes prc\'ents the testator's meaning from being ascer
tained or fully enforced. 

as the David D. A. W. farJU"; that the bavin~ hccoml' l'nitarians at n lat('r period, 
t"stator .. habitually spoke" of a cert:.lill three a bill was filed to remove them and order the 
traets as the "W. farm." admitted); 1913, trust's administration for tht· henefit of persons 
Arnold's Estate. 240 I'a. 261. Sj' Atl. MIO (tes- described in the deed; for this purpose evi-
tatrix' usage of the word ,. things." admitted; dence of the founder's persunal helief on points 
opinion not clear). of theology wag exrluded. by apparently all 

Compare the principle of the rule post. the jud~es. Lut evidence of til!' theological 
§ U71. against declaration . .; of intention. tenets of the sect to which she b~longed. and 

3 1871, Castle t·. Fox, L. R. 11 Eq. 542 .• 550 of the usage of that sect. was admitted. by 
(de\'ise of .. all my mansion and estate called a majority of the judges; the case :1.< a whole 
Cleeve Court"; the testator hud bought addi- is an extreme example of poor judicial treat-
tionallunds. appurtenant thereto. between the mellt; for the opinions though lengthy are 
execution of the will and his death. and these obscure. and such is their confusion and 
were held to pass; :\Ialins. V. C.: .. The ques- indefiniteness of views that the decision 
tion is. not what was known by thut name settled no principle. and even its actual tenor 
when he made his will. but what was known has been variously Etated by commentators). 
by that name and treated by him as coming A similar qUt'stion was presented in the follow-
under that description at any time during his ing case: U. S. 1885. Hinckley r. Thatcher, 
life; .•• [the Wills Act] enacts that every will 139 :\lass. 477. 480. 1 !\. E. 840 (bequest to 
shall be construed, with reference to the ren! "the Authorized Agents of the Home and 
and personal e3tate comprised in it. as if it Foreign Missionary Sorieties"; testator's 
had been executed immediately before the religious opinions. us involved in "his acts 
death of the testator, unless a contrary in ten- in connection with churches and religious 
tion should appear "). societies and the usages of those churches 

, 1844. Clayton t·. :-.iugent. 13 M. & W. ZOO and societies." considered; whether they could 
(will containing a list of devisees indicated by have been considered. apart from such acts 
the letters K. L. :\1. ~, etc .. and stating that and usages. not decided). In neither of the 
a .. key and index to initials is in my desk"; foregoing cases should there have been any 
the will was dated 1820, and a key dated 1828 hesitation. Compare the following case: En(j. 
and found in the desk. was excluded). Com- 1835, Attorney·General v. Pearson, 7 Sim. 
pare Kell v. Charmer, supra. note 1. and cases 290, 308 (grant of land. in 1701-1726. for a 
cited post. § 2471. meeting·house. by Presbyterians. for" the wor-

~ That rule was the foundation of some of ship and service of God"; the trustees and the 
the opinions in the case of Lady Hewley's majority of the congregation having later 
Charities. though it was not in\'olved; Eng. ceased t<> be Trinitarian in belief. a bill to 
1833-1843. Attorney-General r. Shore. also on restrain the use of the land {or non-Trinitarian 
appeal 8. v. Shore v. Wilson. 7 Biro. 309. note, tenets was brought. asking a decree of inquiry 
11 Sim. 592. 615. 5 Cl. & F. a55 (Lady Hewley, as to the tenets of the founders. for inter
a Presbyterian. ill 1704. deeded to eharities prcting the temlS of the trust. and the "tenets 
for the assistance o( "poor and godly preachers in general" of the founders were considered, 
of Christ's holy gospel." ctr.; the trustees by Shadwell. V. C.). 
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§ 2470 PAROL EVIDENCE RULE [CRAP. LX .. 'LXVI 

2, Sources of Interpreta.tion 

§ 2470. General Principle: All Extrinsic Circumstances may be COIlBidered. 
It was a part of thc stiff formalism of earlicr interpretation .. not only that 
the law should fix the meaning of words and phra:;es (allte, ~ 2462), but also 
that all aids to the meaning must he found in the doeumt'nt itself. It is 
the dOL'ument that" speaks," and if the do('ument docs not ;;peak for itself, 
we ('anIlot make other things speak instead of it, such was the notion. 
The purely relath'c naturc of words their neeessar~' association with ex
ternal objects was as yet not (,OlK'eiwd. The .... were tangible tools, which 
must do their m\'n work or remain inefl'ccth·c. The writing fixcd thc will 
of the writer, and to look away from the writing was suggestive only of 
dedatiol1 and ullcertainty. "The construction of wills," sa."s Lorel Coke,l 
"ought to bc eollected from thc words of thc will in writing. ancl not by any 
a\'errnent [i. r. circumstances] of evidence out of it," :111(1 then hc recurs to 
the old apprehension (allfe, § 2,H(2) of lIn('ertaint,\' for legal advisers and 
landed estates, "for it would be full of great in('oll\'enicnce that none should 
know hv the writtcn words-of a will what construction to make or advice to . ' 

give, but [= if] it should be controlled by ('ollateral averments out of the 
will." A hundred years later, Lord IIolt,2 a ('onsen'ath'e by naturc, protests 
in like strain against the newer spirit: "If we onee tr:n'c! into the affairs of 
the testator, :\IHlleave the will, we shall not know thc mind of the tcstator bv • 
his words, but by his eirC'umstances; so that if you go to a law~'cr, he shall 
not know how to expound it. ::\1en's rights will be very prerarious upon 
such construction. We must not depart from the will to find the mcaning 
of it in things out of it." Holt was here C!is~enting, and his extreme ideas 
.. vere already bccoming obsolete. But ewn after another century had passed, 
and the antiquated notions had becn thoroughly discredited, the echo of con
servatism is heard in Lord Eldon's remark that, "generall,\' speaking, you 
must construe instruments b." what is found within their four corners." ~ 

But this earlier notion has long since been discarded, The stages of prog
ress may be marked off somewhat as follows: • 

(1) Even in Coke's time it was conceded that in case of an equivocation 
(post. § 2.172) or double-meaning description. outside data could be sought, 
because "no inconvenience can arise if an averment [of extrinsic datal in 
such case be taken; for he who sees snch will cannot hc deceived hv any secret . " 
invisible averment, for he ought at his peril to inquire," 4 This was at first 
the sole specific exception. 

§ 2470. 1 1591. Lord Cht'yney's Case. 5 
Co. Rep. 68 a. 

2 1702. Cole v. Rawlinson, 1 Salk. 234, 
2 L<I. Raym. 831. 

3 IS21. Smith ". Doe, !l B. &: B. 473. 602. 
So, too. in 1801, Rooke. J., in Coker v. GUY. 2 • n. &: P. 565. 569: "Enry agreement must 
rcc(>ivp its ronfo1tnlction from its own tentls, 
.... 'thout the introduction of any evidencc 

• dehors' the instrument. unless there be some 
latent ambiguity." 

• Lord Cheyney's Case, supra. In liDS. in 
Strode t'. Russel!. 3 Ch. Rep. 169. Lord Cowper 
put it that" wherc the words st.and 'in equi
librio' and are eo dou!>tful tk.L they may 
be tuken one way or the other. there it is 
proper to h:1\'O evidence read to explain 
them." 
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• 

(2) Little by little it began to be seen that there might be other necessary 
instances of resort to "things extrinsical" (in Lord Holt's phrase). Lord 
Cowper and Lord Hardwicke were breakers of new ground in this respect.' 
Their work ' .... as continued by Lord Thurlow, whose ruling in Fonnereau 
v. Poyntz was considered a dangerous innomtion; it not only cost himself 
much intellectual perturbation, but was for some time afterwards regarded 
by many as discreditable to his reputation, and was explained away as im
perfectly reported.6 As late as the beginning of the 18005 there were judges 
who still thought that the onl~· proper exccption was an equivocation,i and 
there was a reactionary ruling which refused to recognize cycn that much re
laxation for a scaled instrument.s But in general, by that time, the weight of 
opinion conceded what Lord Thurlow had laid down, that not only for an 
eqni\·ocation, but also for any real and insurmountable uncertainty of mean
ing, resort to extrinsic cireumstances for light was permissible. 9 The com
monest case, of ('ourse, was that in which the words of the document turned 
out not predsel~· or naturall,\· to fit any external object o\·er which the testator 
had disposal; and consolatioll was here obtained, for the apparent stretching 
of prineiple, b~' a plausible play upon words: "If you go to parol c\'idence to 
raise the ambiguity, you cannot well refuse it to explain such ambiguity." 10 

5 1749. Lord Hardwick!' in Goodinge v. 
Go()(i:ngt'. 1 Yes. Sr. Z:ll ( .. That. rule is laid 
down much too largp hy Holt: for in se,"pral 
cases it is admitt(,d it must he allowed.
nllm('ly. wher!' the dpsrription or thing is un
certain [not only where two of the same name]. 
it must he admitt"d to show that the testator 
knew surh a pC'rson and used to NIll her IW a 
nickname·'). But e\·en he WIIS unwilling to 
3(h·ance rapidly. and he on('p (·ritici.ed his 
pr!'deces50r. Lord ("owper. who had occasion
nIh· genC'ralized too liberally: .. I was n,·\·rr 

• 
satisfied with this rule of Lord Cowper·s. of 
admitting parol pddon('e in doubtful cases" 
(Ulrich v. Litchfield. :2 Atk. 372). 

61785. Fonnerellu v. Poyntz. 1 Bro. C. C. 
4i2 (be'luest of .. the sum of 500/. stock in long 
annuities"; this expression would ordinarily 
signify nn income of 5001. per year; but L. C. 
Thurlow allowed the value of the estate to be 
considered. whence it appeared that she hnd 
only 1201. a year long annuities. and the 
be'luest was therefore held to menn 5001. cap
ital laid out in such stock; the ruling W3S 

treated as an inroad upon the rule" which will 
not admit of an instrument being construed 
'aliunde,'·' and which prescribes that .. where 
the words used by a testator are sensible. they 
must be t:!kcn as they stand"; .. the only 
que5tion is. how to presen'e the law. and y~t 
to decide according to the intention of the 
testatrix," "nG w;;.; justified by Lord Thur
low" because the words she had used ill the 
description are upon the whole of the con
text ull~ertain "j. There were hy this tillle 
some sufficient precedents fnr stH·h a state
ment of the rule. for example. in 

1750. Hampshire T. Pierce. 2 Ves. 216. by 
Strangc. ~r. R. 

7 l.slG. DO(' 1'. Chichester. 4 Dow 65. 93 
(Gib!>". C. J.: ··The Courts of law "[we been 
jealous of the admission of cxtrillsir evidence to 
explain the intention of Ii testator: and I know 
of only one cuse in which it is p'·rmittcd. that 
is. where an ambiguit~· is illtroduced by 
ext rinsit' cir('umstan ces .. ). 

8 IS:?I. Do" 1'. BNIS.m. 4 ll. & Ald. 5t'S (\ea5e 
by parol from" Lady-day": the local usage to 
signify "old Ludy-<lay," instead of the new or 
kgal Lady-day. £. ~. l\Iarch 25. was admitted: 
hut Doc v. Lea. 11 East 31:? was appro\·ed. 
because •. therp the il'tting was by deed. which 
is a solemn instnlment. and therefore parol 
evidence was inadmissible to explain the ex
pression 'Lady-day' there used. e\·en suppos
ing that it was e'luivocal"). 

• 1822. Plumer. ~I. R .. in Colpoys v. ("01-
poys. Jacob 451. 456 (" The admission of 
extrinsic rircllmstanN's to govern the rO/l

struction of a \~ritten in~trum!'nt is in all r~~cs 
an exception to the g('n('ral rule of law. whirh 
excludes everything' dehors' the instrument. 
... It must be the case of an ambil;lIity 
which cannot othen~·ise be removed. and 
which may by these means be clearly and 
satisfactorily explained "). 

10 L. C. Thurlow. in Shelburne ~. Inchi'luin. 
1 Bro. C. C. 338. 341: Plumer. ;\1. R.. ubi 
supra. declarinl( that" where thl're is a Intent 
am biguity raised by extrinsic circumstances. it 
may be got rid of in the same manner." Bacon 
had already resorted to this phrase in his Maxim 
(XXV) on .-\mbiguities: •. nam Quod ex facto 
oritur arr.bigutlm verificationc facti tollitur." 
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§ 2470 PAROL EVIDENCE RULE [CH.!>.P. LXXX:VI 

This conjuring phrase, which appears again and again in a defensive spirit, 
helped to liberalize the practice, and thus to prepare the way for a broade:
principle. :\Ieantime the same progress and conflict were reflected in the 
judicial opinions in the r nited States.l1 

(3) The truth had finally to be recognized that words always need inter
pretation; that the process of interpretation inherently and invariabl.Y mean:; 
the ascertainment of the association between words and external objects; 
and that this makes inedtable a free resort to extrinsic matters for applying 
and enforcing the document. "Words /lllIst be translated into things and 
facts." 12 Instead of the fallacious notion that" therc should be interpreta
tion only when it is needed," 13 the fact is that there must always be inter
pretation.14 Perhaps the range of search need not be extensi\'e, and perhaps 
the application of the document will be apparent at the first view; but there 
must always be 11 tra\'c1ling out of the dOC'UlllCllt, a C'omparison of its words 
with people and things. The deed lllU:;t be applied "physically to the 
ground." 15 Perhaps the standard of illterpret~ti()n will limit our :;earch; 
perhaps the obligation (as some Courts maintain) to enforce the ordinary 
standard as again:;t the mutual or the indidduul standard (ante, § 24(2), or 
to enforce the Illutual as against the individual standard (allte, § 24GG), will 
render certain data immaterial. But these restrictions ilre independent of the 
present principle. Once freed from the primitive formalism which "iews the 

\ document as a self-contained ancI self-operative formula, we can fully appre-
I eiate the modern principle that the words of a document are never anything 
! but indices to extrinsic things, and that therefore all the circumstallces must 

;.' b: c~l/sider.ed wlz~clz go to make clear tile sense of the words, that is, their asso-
. .;'\ clatIOns with thmgs . 

'. 

• 
j In the field of wills, where there is none but the indiddual standard of 

meaning to be considered, this principle is seen in unrestricted operation; 
and its full sanction has often been judicially a vowed: 16 

11 1839. Bradley v. Steam Packet Co, 13 
Pet. 89, 99 (question as to the length of valid
ity of a contract" for the use of the steamboat 
Franklin, unti! the Sydney is placed en the 
route to Potomac Creek"; the circumstances 
preceding the contract were admitted; Bar
bour, J.: "The mle which admits extrinsic 
nvidellce for the purpose of applying a written 
contract to its proper subject matter extends 
beyond the mere designation of the thing on 
which the contract operates, and embraces 
within its scope the circumstances under which 
the contract concerning the thing was made, 
when without the aid of such extrinsic evidence 
such application of the written contract to its 
proper subject matter could not be made"; 
four judge~ dissenting). 

12 Holmes, J .. quoted ante, § 2465. 
13 Quoted ante. § 2458. 
14 1835. Coleridge, ,r., in Doe 1'. Holtom, 4 

A. & E. i6. 82 ( .. Some extrinsic evidence is 

necessary for the explanation of evcry will; if 
the word . Blackacre' be used. there must be 
evidence to show that the field in question is 
B:ackaere"); 1892, Jeune. J., in Paton v. Or
merod, 66 Law T. Rep. 381 ( .. Parol evidencc 
of existing facts and circumstances outside the 
will is admissible, and in truth is in every eaoe 
necessarily, though informally, admitted in 
ordar to apply the tenus of thc will to that to 
which they arc intended to refer"). 

15 Brannon, .J., in AuderBon v. Jarrett, cited 
ante. § 2465. 

15 1911. ;-';orthrup v. Columbia Lumber Co., 
5th C. C. A., 186 Fed. 770, 775 (dcvi8e to 
various children; the facts of the testator's 
property, admitted; .. evidence may be re
ech'ed ns to every material fuct relating to the 
person who claims under the will aud to the 
property devised. and to the circumstances of 
the testator and his fnmily and affairs. so as 
to lead to a correct decision" etc.; approving 
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1831, Sir Jmru:1I Wigram, Y. C., Extrin~ic E\'idenee in Aid of the Interpretation of 
Wills, Proposition V: "For the purpose of detenninillg the object of a testator's bounty. 
Gr the subject of disposition, ur the quantity of interest intended tu be "ivcn by his wiIJ, 
1\ Court may inquire into every material fact relating to the person who e1aims to be in
terested under the will, and to the property whieh is elailllcd as the subjeet of disposition. 
and to the circUlllstarl('es of the testator and of his family and affairs. for the purpose of 
enabling the Court to identify the person or thing intended by the testator, or to deter
mine the quantity of interest he has gi\"Cn by his will. The same (it is ('onceived) is true 
of every other disputed point, respecting which it can be shown that a knuwledge of ex
trinsic faC'ts ('an, in any way, be lIlade anC'illary to the right interprt'tation or a testator's 

I " WOf( s. 
ISil:3, PAHKE, .J., in Dol' v . .lIa rt ilL, -1 B. & Ad. 7iO. is.'i: "It lIlay Ile laid duwn as a'" . , 

general rule that all faets relating tu the subject matter alltl obje('t of the de\'ise ... are ,'-
admissible to aid in as(,ertaining what is meant b~' the words used in the will." . 

IS·1:~, SCGDEX, 1.. C .. in .. lttomcY-(;fIleflll v. Drulllmond, I Dr. & \Y. 3;j6 (interpreting 
a deed ('Ontaining the wor(\s "Christian" and "Protestant (Ii~"enter"): .. The Court is 
at libert~· to illlluire into all the surroundinl{ eirC'LIlllstan('es whiC'h may have aC'ted upon 
the minds of the persons by whom the de<.-d or will (it mattC'rs not whether it was one or 
the other) was executed, ... The Court therefore has not merely a right, but it is its 
duty to inquire into the surrounding circumstances, before it can approa('h the construc
tion of the instrulllent itself." 

ISS6, BI_-I.CKIlCHX. ,T.. in o·lllgontl v. Blah·, L. It. 1.; Exch. 160: "The general rule is 
that in construini' a will the Court is entitbl to put it..;elf in the Jlosition of the testator. 
and to consider all material faets and circumstances known to the te,:tator with reference 
to which he is to he taken to have used the words in the will. and then to declare what is 
the intentiun [i. e. sense] e\'idelll'e(1 by the words tlSl~1. with reference to those facts and 
circllmstances whic·h were (or ought to have heeuj in the mind of the testator when he 
use(1 those wor(is. As sai(1 in Wigram on Extrinsi(' Eviderl!'e. 'The question in ('xplJum!
ing a will is, not what the testator meant as distinguishe(1 from what his words express, 
- but simply, what is the meunini' of his words.' But we think that the meaning of 
words varies aC'cor(ling to the eireumstanees of and concerning wltieh they are \lsed." 

189S, Professor J a1lle8 Bradley T haller, Preliminar~' Treatise on Evidenee, 4-15: II It'. 
had become possible for Wigrarll to lay it solidly down. over seventy ~'ears ago, that, \ 
with the ex<'Cption of direct statements of intention, no extrinsic fact. relevant to any . 
legitimate question arising in the interpretation of writings und admissible under the \ 
general rules of evidenee, could be shut out." ' 

It remains now to notice whatever qualifications there may be of this general 
principle. 

§ 24il. Exception for D. ,1ara.tions of Intention. When the search is made 
for data which will exhibit the sense in which a word is used in a particular 
writing, not only the external objects (property, persons, localities, and the 
like) will assist, but also the other utterances of the party as embodying his 
usage. .Just as a collation of various passages in the epistles of Paul will 
serve to expound his sense of the word" faith," so a collation of any person's 
utterances is useful and necessary for determining the sense of his words in 
the text above); 1921. Re Foss' Est., Parldon to. 
Thatcher. Cal. • 196 Pac.lO (bequest to" the 
Edwin Briscoe Home for Boys": whether this in
stitution was one for" the support and edllclltion 
of orphans. " etC'. , as limited by the tax-emption 
law, allowed to be shown by other evidence). 

In applying this and the ensuing principles 
(§§ 24il-2478) in States having codes founded 
on the Field Cidl Code. resort should be had 
to the code-sections on Interpretation. quoted 
antc, § 2458. 
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a particular document, ' as in Doe I'. Jerse.\',! where the sense of the words 
"mv Briton Ferr\' estate" was ascertained b\' examining the testator's 
~.. .-

rental-book", in which were entcred under that name thc lands which he ~o 
termcd, This kind of data is common and natural enough. But it is worth 
\vhilc emphasizing that among the .. circull1stanc;:c!?~' to be investigated arc 
iodllded, not only the corporal objecfs-sliri'oull;lillg thc party, but also his 
litteral/CPs. Icrittl'lI anrl oral, as applied to those objects. , 

Among' this latter <:lass, howe\'er, there is one forhidden \'aridy, namely, 
e.rjirt'S..:iol/.I' of il/telltion uealing with the suhject of the documcnt. For ex
ample, if there i" a dc\·isc to .. Benjamin Franklin, of Boston, Ill,\' nephcw," 
and tlH're is 110 ncphew but one John Franklin, a letter of the testator to 
that ncphew, declaring an intent to c!e\'ise to him his proper!;\', wOlild not be 
considcred. This rule has Ile\'cr hecn questioned.2 What is the reaSOll 1'01' it? 

The reason is hardly to be found in any prohibitory rule of Eddellce, 
for such dedaratiolls are admissible under the Hearsay exception (aTlfl', 
§§ li:?3. I i:{;J) , Xor is it that these declarations are not useful, for togetl.C'r 
with others the,\' would certainly help to throw light on the question whl'tht'r 
(as in the abo\'e exampll') the nallle " Benjamin Franklin" was b:-' the testator 
habitually applied to designate the nephcw, The true reason is found in 

"another rule, .dread.\' consirlererl, the rule which ... pxohil?it~ ___ ~(-'_tti~lL.lI]> 
any extrinsic.:. utterance to compete with and o\'erthrow the tyords of a docu
ment which sold~' ('llJbodie::; the transaction (fI 11 tl', § 24Z5¥ The efreet of 
t!H1t rule is to den:-' a 11,\' jural efred to just such dedaratIOns,3 It is true 
that where the ad is required h~' statute to be in written form -- as, a will 
- there is the additional reason that the oral utterance would fail to fulfil 
that formality,4 But, e\'en without sueh a statutory requirement. the 
other rule would be adequate to prohibit. "'hen a transaction has been. 
c\'en voluntarily embodied in a single document, no other utterauce of ill 
tent or will on the same subject can be gi\'en jural cfi'eet. Hellce, such 
declaration is excluded from consideration e\'en in the process of interpreta
tion, not because it would not for that purpose be lIseful, but because it 
would be improper for the other purpose. There being two conceivable 
purposes for which it could be used, the one proper, the latter improper. 
it is excluded because of the risk that the latter would dominate and that 
the temptation to abul;c would be too strong. 

§ 2471. 1 Cited ante, § 246:), note 4. of § 2·170. ante; c.o., Woods, J., in Patch r, 
• Somc of the Codes (quoted alltc, § 2458) Whitc, 117 L. S. 210. 0 Sup. 617 (1880): .. Ii 

mention this rule: CIl!. Ci,·. C. 1872. § 1340 there is Ilny proposition settled in the law of 
(quoted post, § 2477); S. Dak. Hc\·. C. 1UW, wills, it is thllt extrinsic e"idenee is inadUli~-
§ 644. sible to show the [se. declarations of] intention 

I 1850. Pattcson, J., in Doe v. Hubbard, 15 of the testator, unless it be net'essary to explain 
Q. B, 227, :H3 (such declarations "would in 1\ latent ambiguity." 
truth have established a ,'crbal will contrary , 156';, Brett v. Rigdon, Plowd. 340 (" =,"0 
to tbe written words"). will i~ within the statute but that which is in 

It mil;' be noted that, through the loose Writing, which is as much as to say that all 
meaning of .. intention," a juul(c who is refer- which is effectual anrl to the purpose must be 
rirH,:onlytothepresentexceptiollllpp~ars some- in writing, without seeking aid of words Dot 
times to be contradicting the general principle written"), 
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This conclusion might ha\'e heen declined by the Courts; und certainly 
the rule a;:; it stands does not obey the prineiple (allte, § 1:)) that a faet rele
vant for one purpose but not for another ll1a~' still be reeeh'cd for the former. 
::\e\'crtheless, the rule is intelligible and its polk'~' rational. It rests on an \ 
attempt to insure an obsernulf'e of the I Tl.te~r:.ltiD~lrulc (allte, § 2-t;j::!) cH'n ,/ 
at the cost of losing some useful data fol' 'the proeess of Interpretation." This 
explanation of it was long ago Inade clear ill the following passages: 

1S;32, Milia ..... Trlll""s. S Bing, 2,\-1. The testator hy his will, duly ex('('uted. devi~( ... 1 
.. all his fredwld and rl'al estatl'S whaboever, situate in liz/' cml't/y of Limai,'/;, (111,1 ill th,' 
('it!! oj Limeric/;," to certain trustees therein named awl their heirs. At the time uf nHlk
ing his will he hat! no real estate in the COllllt~' of Liult'ri('k, but he harl a small real estate 
in the ('ity of Limerick, and consiclerable real e,;tat('s ~itllate in the count .... of Clare, The • • 
real ('state in the city of Limerick is lu!1nittl,,1 to ha\'e passecl under the <levi,!."; hut the 

• 
plaintiff contended th,lt he was at liberty to show b:' parol evidcnce that the testator in-
tended his estatc:> in Clare also to pass under the same devise. TI~'DAL, C. ,T. ••. "The 
main question between the parties, and whieh has fonnc(l the principal suhject of argu
IIlt'llt hefore us, is this, \Vhether parol e\'idt'llee is adlllissii,le to ,how tilt· t(':Stator',; in- , 
t{~lltion that his real estat('s in the county of Ciar(' should puss by his will~ , .. This 
question arises Upon facts, either admitted or pro\"Cd in the cau",~. whic·h are few an,l 
simple. The general character of the parol evidence which the plaintiff contends he is at 
liberty to prodUce, in order to estnblish ouch intentioll ill tIl(' dC\'isor, is this: first, that the 
estate in the city of Lill1crick is so smallun,l ,0 di~pr()p()rtiulled to the nature of the ('har!-:ps 
laid upon it, and the trusts which are dl~·lared, as to make it manifest there DIllst have 
b('('n some mistake; ami in ordt·r to show what that mistake was, the jllaintifi jlropl':'cs 
to prove that in the copy of the will which had bccn sublllittc,l to the testator for hi,; in
spection. and had been approved and retumed by him, the <Ievi"e ill qU('stioll "tlll),1 thu~: 
• All IIIV freehold amI real estates whatsoe\'er situate in the "()llIlfi<',~ ()f Clarl'. Limerick • 
and in the city of Limerick'; that the testator directed SOlliE.' alteratioll~ to be made in 
other parts of his will, and that the same copy of the will. accompanied with a :;tatelIlent 
of the proposed aIteratitlllS, was sent hy the testator's attorney to his cOl\w~yallC't'r. in order 
that such alterations might be reduced into proper fonn; azul that upon sueh (J('('a,ioll the 
COIl\'evan~r, besides making the alterations directed, did Iw mistake, all, I wit hoUt allY • • • 
authority, strike out the words "counties of Clare" and substitute the words ""ulIllty of" 
in lieu thereof, so as to lea;-e the devise in question in the sallle precise form as it !lo\\' ,tantIs 
in the executed will. The plaintiff further proposes to pro\'e that a fair copy of the will 
so altered was sent to the testator, Who, after huving keJlt it by him for SOllle tillle. l'Xt~ 
cuted the same in the manner required by law, witbollt adverting to the alteration a\,O\'e 
pointed out. Gpon the ful1est consideration, however, it appears to tIll' Lord Chid Baron 
and myself, that ... such intention ('allnot be supplied by the evi.lellcc propuSl'l1 to be 
givell ... , The plaintiff, howewr, contends, that he has a right to prove, that the teS

tator intended to pass !lot only the estate in the city of Lin1l'rick, but an estate in a tounty 
not named in the, will, namely, the cOllnty of Clar(', and that t.be will is to he r(,lul and 
construed as if the word Clare stood ill the place of or in addition to that of Limerick. 
l3ut this, it is manifest, is not merely calling in the ai,l of ('xtrinsic evillence to apply the 
intention of the testator, as it is to be eollected from the will itscIr, to the existing state of 
hi" prcpt.'rty; it is calling ill extrinsic evidence to introduce into the \dl\ an intention not 
apparent from a defective or mistaken description; it b making the will speak upon the 
face of the will. It is not simply removing a difficulty arising upon a subject on which it 

5 Professor Thayer has said (Preliminury 
Treatise on Evidence, ,!-I.I) that" while it par
takes of the character of both [a rule of con-

struction and a rule of interpretation]. it must 
hold its piaN' as a rule of c\'id(·nt:c." Hut this 
stat~ment hardly represents its trucfoundation. 
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is altogether silent, and is the same in effect as the filling up a blank which the testator 
might have left in his \\ill. It amounts, in short, by the admission of parol evidence, to 

ij the making of a new devise for the testator, which he is supposed to have omitted. Xow, 
the first objection to the introduction of slleh evidence is thut it is inconsistent with the nlle, 
which rea.son and sense lay down ami which has becn universally established forthe construc
tion of wills, namelv, that the testator's intention is to be collected from the words used in • 

\the will. and that words which he has not used cannot be added. 
"But it is un objection no less strong that the only mode of proving the alleged inten

tion of the testator is, by setting up the draft of the will against the executed will itself .... 
It is unnecessary to advert to the danger of allowing the draft of the will to be set 
up Its of greater authority to evince the intention of the testator than the will it;;elf, after 
the willlut5 been solemnly exeeutcd, and after the death of the testator. If such evidence 
is admissible to introduce a ncw subject-matter of devise, why not also to introduce the 
name 0: a devisee altogether omittell ill the will~ If it is admissible to intro;lu('e new 

I matter of devise, or a new d(·viS(."e, why not to strike out such as are ('ontained in the exe
ellted will? The effect of slI('h evidence in either ease would be, that the will. though made 
in fonn by the te~tatol' in his lifetime, would really he made by the attorney after his 
death; that all the h'uards intended to he intl'OIlueed by the Statute of Frauds would be 
entirely destroyed, anll the statute it.'ielf virtually repealed." 

lSliO, :\Ir. F . .lE. Nichola, E:o..'trinsic Evidence in the Interpretation of Will~, Juridical 
Society Pupers. II, 352: "There is II kind of e\'idellce to whi('h both of these rea~ons 

I [securing certainty of title and preventing frawlulent provf], and the anal,,)..,:" of the law 
requiring the will to be in writing. must strongly appl~'; I mean, of crJlm'e. the ~pl'('ies 
of evidence which we have called direct evi,\enec of intention; llllCI whieh. if admitted, 
would consist for the most part of cleelarations anti informal written memoranda of the 
testator, and of instructions given hy him to the persons employed in the preparation of 
the fonnal instrument. Evidence so nearlv allied in character to that furnbhecl bv the • • 
will itself, presents an aspect of rivalry to the will, which raises a prejudice against its 
reception. It Illay he fairly presllmed to he the intention of the author that the solemn 

I instrument, in its complete and final fonn, should supersede and extinguish all the infor
Inal and deliherative expressions of intention which prL'('eded or accompanied its making. 
Again, evidence of this kind presents peculiar farilities to fraud. It may be easily im
agined or im'ented, allli when fraudulently produced is rlifficult of detection. If a witness 
swears that a decl':tsecl testator, in a private interview, e:o..1Jlained to him the sense in which 
he wished some clause of his will to be un,lerstood, such evident'l", however false, can
not possibly be disproved. The sallie policy of the law which prcdudes such evidence 
from directly governing the rights of the parties ought, it may he arguL'(I, to pre\'CIlt it 
from indire'~tly influencing those rights by llIeans of interpretation. On the other hand, 
it cannot he denied that testilJlOn~' of this kind presents the Illost ohvious. and possibly 
in sOlIle case~ the onl;-.· satisfaeto~·. means of ascertaining the true meaning of an alll-

, biguous or obscure expression. The practi(,e of Ollr own law has, nevertheless, made us 
'l familiar with its eX('lusion in all but sOll1e ex('eptional cases; alHI it clln scarcely be said 

that this prohibition leads to any !:,'feat inconvenience or hardship." 

The application of the rule is a matter of little difficulty. In its ordinary 
form, for wills, what it does i:,; to exduue the fact that the draft:-<man made a 
lIlisiaJ:t', i. l~. it prcvents the testator's oral or written instructions. or other 

'expressions of int('nt, frolll heing set up to overthrow or replaee the words of 
the will.6 In short, it excludcs evcrything that wuuld be excluded by the 

G ENCiL.\NU; lh:J:!. :\filll'r l'. Tra\'t'r~. R Bing. 
:t.,., (dt'\'i~p of t';1tUt.,·:j "ill tilt· f'OtJuty of Li,li'" 
eriek and ill tl,,' city of Liul"ri"k"; tl", tf!Htll-

tor hud no estute ill thllt eoullty. "ut rOIlMid
"rubl" c·.tate" ill till" r'()\lllty of ('Iarc'; Ilia 
druft will. cOlitaillill1( tl", w"rd~ .. "'JlJ/ctil'H "I 
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rule of Integration already considered (ante, §§ 2425-2447). Its difficulties, 
if any, arisc only under its exceptions. 

§ 2472. Same: (1) Exception for Equivoca.tion, or La.tent Ambiguity. 
The forcgoing exception to the general rule hm' itself an exception, namely, 
that declarations of intention, though ordinarily excluded from considera
tion, are receimble to assist in interpreting an eqllil'Ocation, - that is, a 
term which, upon application to external ohject:;, is found to fit two or more 
of them equally. This rulc dates at least as far baek, in recognition, as \ 
Lord Cokc's time; the only difference beillg that it was then the sole per
missor~' exception to a general prohibitor~- rule against looking at any ex
trinsic C'ircUlIbtances (as noticed (I II te, § 2470), while now it is a permissor~' 
exception to a prohibitory rule which is itself an exception (ante, § 2471) to 
a general permissory rule. 

1. The reason for til(' pr(':"."it exception to that exception is plain enough. 
The original prohibitory exception is based on the risk of allowing an ex
trinsic utteranec of intent to comc into competition with the terms of thc 
document all the ~aIl1c subject, and perhaps to prc\'ail against thelll (al/te. 
§ 2.1(1). XO\\' ill the case of an equi"oeatioll this risk docs not exist. Sincc 
the term of the document deseribes equally two objcds, and sincc it was 
Clare ano Limcric·k." and the scrivenpr's mis
take in ("hanp:illl': this. were not allowed to be 
pro\'cd; (ItlOted "'[1m). 

UNITED S'nn:s: CHIi/omia: 1005, Holt's 
E~tate. l·to Cal. 77. 7n Pae. 5S5 (plaintiff was 
a daup:htcr hy a former IIHlrriage of the wife of 
the testatrix' brother; UlHjf'r a beeluest to 
'0 nlY nh~(~es," scm',[c, the testatrix' dcelara. 
tion~ were admissible to show that ~he had 
.. consickrcd appellant ~.~ her niece "); Hl:.? I. 
Watts' Est., IS6 C,tl. lO:.?, 198 Pac. 10:36 
(bequest to "my heirs"; testatrix' statements 
to draftsman that she meant her own next of 
kin, not includillp; her husband·s. excluded); 
Connecticut: IS!)£). Jackson v. Alsop. 67 COlin. 
249. :l-l Atl. 1106 (the words of a de\'ise being 
unambiguous, cxpres:;ion8 of intention were 
exclude'd); [.u'a: 1 !J06. Gilmore v. J cnkins. 
129 Ia. GS6, 106 N. IV. 103 (" to my five 
daughter,;, the undivided one fifth of." pU.; 
the tCHt:ltor's intent to give each of them one 
fifth. exclllr!"d); J[(l"sacilllscl/s: 1905, Best 
t •• Berry. ISH :\1a88. ;;10. ;.5 N. E. 74:~ (bequest 
to C. anc! 11. to be c1h·ir!ed cqutllly; C. having 
died before the testatrix, a memorandum of 
the teot!,trix' intention waS not admitted to 
show Iwr intent as to the share undbposed of 
in the will); lOOn, Sibley to. Maxwell, 203 
MasM. !l·I, 89 X. E. :!3:.? (direction ill a will to 
deduct from a son's share" an account .•• 
the amount abo\'c written, 813,959.14"; Bub
sequrmt letters. ('tc,. ~h()wing a reduction of 
tit" alllount. ,'xe'ludp<1); l!llO, \Vlllton t', Draper. 
:.?Oll :\Ia~~. :!Il. \II N, E. !:IS·' (death of d"vi~ecs 
ehilelless); Michioa,,: I S!Ju. Defrees" v. Luke. 
10\) M iC'h A 1.5,1}7 N. W. 50r; (t/", ex prcss"r1 in ten
tieJU of the tc~tatur. exclud"d for cunstruing tho 

kind of c~tatl' given); In,sollri: J!):!O.Wool"y 
II 'r··,! ·r'·'·'·'u·S\,·c'·'("1 fl t'. llyS, _,~\) .. ') O. v Jv, __ ~. • 0"'1_ avo' U 

heirs"; testator'" stat.'ments that he wanted his 
brothers and sisters to have the property, and 
scrivener's testimony that the words were used 
in that sense. exrludpJ. tltp ('xpresslon not being 
ambiguous); Sew l!nmp.,hirc: I!:1VG. Emery 
1'. Haven. ll7 ~. H. 50:l, 35 Atl. 940 (whether 
;1 wire's will was intpnded by her to be lin 
exeru tion of a powpr Idt her by her husband: 
an cxpreSd stlbseejllent written statement that 
it was not, pxdudetl); 1916, Jones v. Bennett, 
78 N. H, :.?2,1. OH :\tl. 18 (bequ('st to "the heirs 
of my !ate husband"; the husband left a 
p;ranrls()1l and nephews and nieces; to show 
that the nrphew8 and nieces were included, the 
test(1trix' statemrnts as to who wen~ to hll\'e 
the property were held incffective to determine 
the meaning of "heirs." inasmuch as the stat!'
ments did not amount to a ~p('rial usage 
attarhed to that term; lurid opinions by 
Young and Walker. J.J.); A'cu: York: 1814. 
Jackson v. Hill. 11 Johns. 201 (devise" to my 
wife t.he farm I now occupy"; dcrlaration of 
intent not admitted to "how that this included 
Beven acres actually occupied by S. under 
a leuse); lHOa. Brown 1". Quint:ud. Iii ~. Y. 
75, 69 N. E. :!:.?5 (former revoked will, offer.·r! 
to aid in interpretation, excluded); Penmyl
rania: IH!lfl, Fuller ». Weaver, 175 Pa. 182. 
34 Atl. 634 (It decd-desrription of premises) ; 
Virui,.ia: 1906, Apr> t'. App, 106 Va. 2.~3, 55 
S. E. 072 (meaning of the will). 

The rule 1I1'lJlies CQ1lully to a contract: 1905, 
Middleworth v. Ordway, 1!l1 ~. Y. ,104. 84 
N. E. :!!lO (contract of lid option ; instructions 
to the scrh'f!Urr, excluded). 
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§ 2472 PAROL EVIDEXCE RULE [CHAP. Lx..x....XVI 

aimed to designate oTie only, there can be no competition with the words of 
the document by declarations which merely expand and make more specific 

I those words. The sense of the words can br:! ilJtcrprctcd without restriction, , 
, "because the data ofl'ered cannot be used for an~' purpose but that of illtcr-

pretation. Hence the reason for the original prohibitory rule falls away, and 
the general principle of interpretation resumes its full range: 

lS:3G. P.UtKr;, n., in Do(' v . .\','cd.<. :! :'II. &: \Y. 12\1: "The characteristic of all thl'Se 
cases is that the words of the will do descrihe the object or subject intended; and the 
evidence or the deelarations of the testator has not the efrcet or varying the instnnnent • • 

in an~' wa~' whate\'er; it onl~' enables the Court to rcjcet one of the suhjects or objects to 
which the description in the will applies, and to determine which of the two the devisor 
understood to be signified by the description which he used in the will." 1 

The typical illustration of the pre,;ent exception is (ound in the much-quoted 
passage of Lord Coke: 

1591. The Lord Chi'!lnc,1I'.v ('a,w', 5 Co. Hep. (is a; devise to his son H. and thc heirs of 
his bod~', and then to T. C. and the heirs male of his lllwl~·. on l'OIl(iitioll .. that he or they 
or any of them" shall nut alicnate: I,roof hy wiulessl's that it was "the intent and mean
ing of the te .. tator" to indudc under "he or they" his son iL, a~ wdl as T. C., was ex
c1udl'i; "he should not be rl'('l'i\'(~1 to sudl H\'ennl'Ilt out of the will "; "but if a lIlan 
has two SOilS, both baptize,1 hy the nallle of Johll, awi cOIl<'eh'ing that the elder, who had 
been long absent, is dead, de\'i'I'S his land hy his will in writing to his son ,John gener:dl~', 
an,l in truth the cIller is lidng, in this l'ase the younger SOli may in pleading or in p\'i
dence allege the de\'ise to him, lind if it hI' denip,l. he ma~' prtHItH'C witnesses to prm'e his 
fa(her'~ intent, that he thought tlw othpr to he dead, or that he at the time of the \dIl 
nameli his sOIl.John the younger, awi the writer left out the addition of the younger." 

./ ~ 2. Thi,; exception finds frequent application to wills.'.! The only point of 
contro\'Crsy which it may present i:; whether a particular term is on the facts 

§ 2472. 1 So al~o: Is:n. Parke. .J., in 
Riclu\r(L50n I'. ,,'ateon, ·1 II. & .\d. 7S7, ~OO 
(" Such e\'idenee is athnis:iible to show, lIot 
what the testator intend,,,!. hut what hp under
stood to be signified by the words uSNI in the 
will"). 

2 E~mL.\Sn: 17;jO, Hampshire 1'. Pierce, :l 
V ~s. 216 (bc'Iuest of 1001. to .. the foul' children 
of my latc ~otl~in E. B.," a",l of aOOI. to .. the 
children of my late cOI1~in E. B."; in fa!'t, 
E. B. had "ix "hildren. two by one hu,band P., 
and four b;' another hu;;band B.; c\'idcnce 
that "the testatrix meant th" four children 
by the last husband B." was admitted to inter
pret the former be'lUt'st, hut not thl' latter; 
the formcr being ambi;.."tloUS. but not the lat
ter); 1750, Jone~ 1'. Xewman, 1 W. BJ. GO 
(devise to .. John Clul'r of Caleot"; there 
appearing to be two persons, father and son, 
of that name. "parol c\'iden"e that the testa
trix intended to lea\'c it to J. C. thc son" was 
admitted): 1820, Doe 1'. Westlake. -1 n. & Ald. 
57 (gifts to a brother Thomas W., to the 
daughter of a brother Hiehard. and then a 
dpvise to "Matthew Woo my brother, and to 
Simon W., my brother's son "); each of the 

three brothers h,,,l a son Simon; declarations 
of the testator that he intended the d"\'i,,, fur 
::;imon the son of IUchard were excluded: but 
this scenlS crrOIH'OllS, for It Illy broth(>r" was 
not exdush'c1y al'pli('able to :o.latthcw, even on 
the face of the will: 1~a6, Doe v. X ('cds, 2 
:'1. & W. l:!fl (devise to" George Gord, the ~on 
of Gord"; there were two Gords, John and 
G('ol'ge, cal'!I 1"L\'in~ a son George, and ('aeh of 
theBc "onp was c-lsl'where explidtly named in 
th" wil!; the de\'isor's deelarations of inten
tion were admittpdi; IS·IO. Dol' t' •• \I!en. 12 
A. & E. 451 (d''''ise to ".John A .. the grandson 
of my said hroth('r Thomas," the property to 
be ('harged with payments to "l'aeh and ev('ry 
thl' brothers and sisters of the said John A." : 
there werc two grandsons of Thomas namcd 
John; one had thrce brothers and four sisters. 
the other had one brother and one sister. at 
the time of the will's making; the testatrix' 
deplarations of intention wcrl' admitt~d, on 
the grollnd that the stateml'lIt of the numbers 
of hrothers and sisters W:lS .. not pnrt of the 
description of the de\'isee"; hilt the correct 
p;round wOllld have been that the gtatement, 
though certainly part of the description, did 
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§§ 240o-24iSl D. IXTEHPRETATIOX OF ACTS § 24i2 

an equh'ocation, i. c. whether, in appl'\'ing it to external objects, the two (or 
more) which appear to cOl're,;pol1d l!lU,;t prcci,I'c/Y fit the description in the 
doC'ulI1ent, in order to im'okc thi,; exception. Here there is roulJ] for either 
strict or liberal construction; and the rulings do not difrer exc-ept in exem
plifying one or the other attitude. 

The exception is abo applicable to deeds and ('olltract,I'; 3 but in the latter . --

not irnply t}w Ilrf'~f'nt pxi:-tl'w'j' (If Itlural 
brothers and ,i,t"r" but ineluti"d l'qually a 
pl'r~on who nlh:~bt tlierl'aftf'T hay~' JnOT(' than 
Ull\' of pal'h); I,";-(l.lirallt r.(;rallt, L. H." C.l'. 
- ,- (I' " I / I (. .. .:.., (e\'J:'t' to tHy lU'P H'\\' • Ospp I Irant ; 
theTf! wen! two relatioJl!" f/f that nanH', ollf' 

bein~ the ~utl (If thl' (f:!':it~ltqr's brothpT. the 
odu:r the !"OJ1 of hi:-:- wift··~ brothl'r. the tf.'!'!tatur 
bt'in~ i~nuraIlt of tIlt' forrnl'r':; ('xisteJ1(,c and 
ht·jug: in tll!' hahit of tf:rrlliflJ.: tlu' lattf'T his 
Iwplww: di,'('iaratioll:i (If intcIJtion wen~ offert·d, 
Inlt were ('xpre:;:-ily not pas,,,,wd U}JOJl. the Court 
having d()l1ht~: but tIll':;!' dlHJbts Wl'n" UIlI}!·(· ... 

f'~ ... aTY); 1~77. He \\"uivI'rtort :\Iurtgu.g"d 
1·:,;t"tr.·5. L. H. ;- Ch. D. i\)j' (I".'qUbt t" be 
yuill upon ruarriaJ;p with ., Thnrna . ..; Fi;o;bt·r. of 
Bridgt.' :-;tn·t·t. Bath"; t}lI're was nt till' tilile 
ill Brid~e ::'::tret't a Thorna:: Fi:..:iu·r, JII!lni('d. 
an,l his ~on IIt.'uf)" T"tli Fi;..: I lI'f , uJllllarrit'd 
and Hoftf~1l at hi!" fatht'r';-; 11011:-'1'''; thr·l'·1!;:ttt·\, 
ha· .. in~ Illarri('ti tltr lattf'l". f'\'id('nC'f~ flf th,~ 
tf!stator's illtt'ntif)I1 wa:..: !1tilllittt,d a~ fllr au 
arnhi~rtlity, hi"-au:--(' " t}lf'fI· aPlj('!H (I) hI' l,ra"
licalh- two ThOInas Fi,hr-r" lid,,).: in Hrid).:1' 

• 
:-;trept "); l!11l.;, JIuhbwk', E"tall'. Proh. I:!(l 
(c·ited ]losl. § :!·17;;. n. 1); I(H·I. In re ./('fin·y, 
X !J.,,":-:t'y t' • .J dTr('y, 1 ('h. :j7 ~ (a b'''qllf':..:t of f(':..:i
dUl' "betw!'('n my brolhc·r \\' .. J. hi' wife' and 
tlwir c1aughtc'r"; ,,'. J. had fi\'" dall~ht('r~; 
proof a!low .. d of the t":ilatrix' ,p"dal illtim,"'y 
with ()Illy till' daugh ter I'ho!'1 >t., and of a prior 
will of 1(10(1 in ",hic'h th~ r('~idll" was Il'ft to 
\Y . .1. and "his dall).:hter Phel,p"; tr('all'd 
as a latent :lInbigllity); I!I:!O. He Battil'
Wrightson. :! rh. a:lO (kg:lI'Y to :". of I"onpy 
at a ll:lOWri hank. th .. limilatioll to tl", h"nk 
boin).: stmek ollt; thpll a IP).:a<'.\· 10 Y. of Illfll1''Y 

"at Ill<' "aid hank"; hPid that the won!,; ~lnIrk 
(Jut t~()uld 111' c·(Hu·jdf'rC'd. th(- ra .. .:e llf'iuJ; one of 
latrllt llTnhih'1lily). 

r·.\);.",.\; 1!l1:!. Rp Pip('r. :! D. L. R. I:l:!. 
Ollt. (ml'aning oi .. r,.~idll('''; tcst:ltor'~ drtlft 
of thp will. px('llId"d); J()J(j. HI' AldririJ.;p Will. 
2~ n. L. R. 527. Alta. (whethc·r a IpJ.;u('y in 
a co<iic·i1 was ('lIrnulath·('. ,·tc.; a lettf'r of the 
testator writtcm :lftpr ,'x{·('ution. ex<'luril'd); 
19I5. Berger t'. CIani, -!:! D. L. H. 771. Call. 
S. C. (heejllost of a propNty Ilumherl·d llj'~-
1186 rue SI. Denis." and thrre w('re "two 
stores in course of f'rection at tl,,· time"; held 
that extrinsic evidence of inlm,ti'JIl was admis
~iblc; two jlldp;es di~s.). 

U:-'.1'ED STATER: IllirlOi.,: 1!lla. Hitchcock 
Il. Board of Horne :\f ission8. 2,,(; III. 2fiS, 102 
N. E. 7H (" be equally (!i\·idcd hrtwe!'n Home 
Missions," etc. i the testatrix' conversations 

a:-" (0 l,._'r jHtt'f1tiIlH~, adIuittf'd to ~h()w \ 'hieh 
hlJard was sh:~uifit·d): lUll'll: l~"":!, ChanlJC'r,:o: 
r. Wat~()n. (10 la. :l:l!I. 1·1 :-.;. \\'. ;l:H; \I!c'\':sr oj 
"tiO al'rl~~. ~t-' ;!;j, toon 'i; .. HI .U·fI·:-. :-f' :.,.'.1. toon 
n. It uut llaluiIl~ any rallg{': til" tt·:-tator':.; 
dl·(·Ia.!'atiuu:, ut t11 .... tilJlt' ttf t'X~'f'l1ti(Jn. ad
mitt,..!); I\'TI/llCi:lI.' Wh;, (':lmoll r. ('a\'p Hill 
("·UI<'tf.'fY Co., 17:! l~y, :.!OL 1, .... ~1 :-:. \r. ],~,j 

("tJH: pf('~j'nt ba, .. in" in a (k:-I'riI.tioIl of tIlt' 
IOf'ati'Ht (,j a JlHJrtuafY 4'h:qJ") ill a f'{·lll,·tery: 
d,·,'IaratiflIlS flf tIll' t,':-falri). l'xl'iudt'd: UJI
SOUlld); W17. Ei.·hh"rll 1'. ~I(,rat. Ij'[, l~y. 1-0. 
Ill:l :-;. \\'. Ifll:;. (Ih.' ","rd "h,," ill a dp\'i,,· to 
un unnauJl.'d IJI'r:-on .. ~II long !l!'- Ill' will"; 
u~a~ .. aud df','laratillu:-; :.:il!nifyiul: tllf' hu:,balld 
of tl,,· t ... ,;tatrix. adlIlittl·d); J/"nJial.ci: HJII. 
~lIl11all r. Ilarny. 11·1 ~Id. :!·Il. 7(1 ,\tl. 1!17 
("tf) nl~' Ill'ir:-·a!·law and w'xt IIf kin"; till.' 
t(':-tatrix J('ft 111'xt IIf kill four fir~t I'('\J:-iu:,. Lut 
n lInw d('('t'a:-""d fir:-t ('o\l!"iu Il'ft :":l1J'vi\'iuJ.: a 
son: hc·ld. that ~·xl'n':-::-i()n;.; flf iutt'ntion tIl 

pr"vid" for :uHI to ilH'illd" tIlt' JPt"':l:o(·d ('l]tlsin 
and llf'r :o.()tl in t}lI' will Wfif(' ifl:Hhlli:--::ihle; 
tilt' 1llli:lioll dllf':-' not di~f'll:-,'" til" rl,:!J diHJ('llItie~ 
in\'I)I\'('d); .I/rt.','flrhlJsrI/R: 1,-'(i·l. lIodlllan ". 
..-\n:t'rie!ln Tr:u·t :'orif'ty. H .,\11. -t.J7 (l)('qlJ('~t 
tn ., the .·\IJll·ri(·an Tra,:t :-O:Ol'Il'ty ": t ht·n· 
lwin~ 1\'vo ~()ci('ti{·:, of that nanu', the. tl'~tator':-
int4'lItion. a~ proved by t111' drnft:-:nl:lH, W!l'-; 
admittf·d); .\liR,o:i.'isippi: I~U;), ::'::c'111cJttrllan 
t·. nnjirnan. 7:! ~!i"s. I"", I," So. ,,!):j (fiI!lIrl''; 
ill a will which lIIi).:/tt n){'an ~".O(\ or 8,,00. 
allowed to bt, f'xplaillt'd hy tiJ{' tt'!-'tatrix' 
in:ilrUl'IiOlls); ,\"u· IIfl1/(psitirr.' 1"7U. Hart
h'lt r. HPIninJ.;ton. 5!1 :-.;. II. aG~ (i>"'IU('st "in 
tru,t fnr Sara!. ... ,.hnwn tn b~ intf'ndecl for 
Sarah Stllr<W); II-~O. Tilton ,'. AIII('ri('an Hihlr 
S(),.jet~·. (30 :-;. 11. :li7 (hf'qll<·"t to ,. t he· Bibl" 
SoC'if'ty ": rlaj nl:"i },I'in~ IJI ad .. hy t lIP X ('W H aIn p
shim Dihl~ ~orip!~' and the AlIlf'ri":l1l Bibll' 
Sori()ty, it wa . ., trf'ntrd a~ a i:ltf'tlt an}hi,l!uity). 

3 ~~ot all of lhp~(' nIling' distinctly d"r1arp 
declarations of intrmtion adnli:-;~ihle; a dear 
llJlprpriat ion of I he distiuf'tion 10,,1 wcen "in tpn
tion," or nlPaning:, and declarations of intf.'n" 
tion. is inde"d oft ell wanting: 

C .. s.w.\; IQI:!. Hooey 1'. TripI!. Onto D. C .. 
2 D. L. R. lar, (c!cpd of "thl' W('st half of lot 
8," whjc·h W:15 an irr(,'-~1l1ar triangle; parties' 
np~ntiatiolls rl)nsid~r('d; annotuted euse). 

l"slTIm i;T.<TES; Illirwis: IS!J3. Hallidy 
v. Hess. 1-17 III. "S.'i. :j" :-.;. E. :11-0 (dl'cti dcscrib
in~ Innd by hounds. llnd terlllilll!; it "sectiull 
8"; thprp Iwing in the ('(Iunty several 6('etioll' 
8 in tl)(· vnrious township~ ••. parol evidplH''''' 
was admitted); l!lli. Decker to, Stunsb('rry. 
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§ 24i2 PAROL EVLDEr\CE IU;LE [CHAP. LXX..XVI 

kinds of documents, since the standard of interpretation must be a mutual 
one (an ie, § 2-l(j{j) , it is naturally less frequent to fincl a mutual declaration 
of intention available for the purpose. 

3, It is the :mbject of the present exception which Lord Bacon designated 
~ by his much-ahused terlll "lalenl ambiguity." lIe also terms it by its more 

specific name" equin)cation," but, with the exception of a single application 
(post, § 247-1-), the two \\we to him synonymous. 13:-' the standard of his 
time, this was the onl:-" exception for which any extrinsic circumstances 
whatever could be con,;ulted (allte, * 2470). When he allowed, in case of . . 

" 

equivocation, an a\'erment U. c. extrinsic proof) of ., intention," he was 
I . I . tl . d "'f'" ." .. " I t P am ,\" uSlIlg liS wor as Slpll :-'1I1g IIIealllng or sense, ane no as 

specifically confined to .. declarations of inrention." .:\ e\"('rthele~s, as thc 
scope of interprctation expandcd, and thc usc of words changed, his exposi
tion came to fit in well eHough with thc modern exception to thc exception 
against declarations of intention. It has thus served as a frequent author
ity; and though it has rightly been termed an .. unprofitahle subtlet:-·," 4 

and has unnpeessarily confused the suhject with artifieial distinctions, its 
tenor must he kept in mind, as explaining much in modern opinions: 

Circa lii9;, Sir FrancilJ Bacon, :\Iaxims, rule XX\' (\Yorks, Spedding's ed., IS61, \'01. 

XIV, p. 2i3): "There he two sorts of ambiguities of w<mb; the one is 'amhiguitas patens' 
and the other is • mnhiguitas latens.' • Patens' is that which appl'ars to he ambiguous UpOIl 
the dec,l or instrument; 'Iatens' is that which secmeth certain and without ambiguity for 
anythi.ng that appcarcth upon the decd or instrument, but there is some collateral matter 
out of the deed that hreedeth the ambiguity. • Amhiguitas patells' is m'\'er hoI pen hy uver-

_ ment, an.! the reason is, because the law will not couple and mingle mutter of specialty, 

240 Ill. 487, 94 X. E. 940 (deed of .. the ~. E. 1922, United States Printing & L. Co. 1". 

~ and the undivided Ys of the ~. W. !·i of Powl'rs, 2:la X. Y. H:l, 1:l5 );. E. :!:!5 (whetlwr 
the N. W. !.;i of Section 15"; i8,me whether "contmet was joint or se\'cral, etl".; the 
this signified the~. E. of Sect. 15, or the~. E. partY'H stateIllPnt of the kind of contrad he 
>-4 of the ~. \Y. )4 of Sect. 15; the grantor's intended to make, excluded); Orenon: 1!105, 
ownership of the latter only, alII I the arca of Baker Co. 1'. Huntington, ,16 Or. 275, 79 Par. 
the acreage as described, wero taken as facts 1S7 (Hhpriff's:bond to perform" the duties of 
justifying the latter meanin~; the t!'stimony such office"; intention of the parties to apply 
of the justiet! of the peace prcparing the deed, it to his oflkc as sheritT or as tax-collector 
and the grantor's admissions, were consid- also. admitted); Virgi.ria: 1921, Coffman's 
I'red); Indi"'lfI: I8fH, Tewksbury v. Howard, Arlm'r!'. Coffman, Va. ,lOg S. E. 454 
13S Ind. 105, 37 ~. E. 355 (deed describing (bequests to vllrious relatives; careful opinion 
land as the S. E. J-i of S. :36, T. 25, R. 11, by Kelly, P., "xcluding declarations of int('n-
without county or State mentioned; parol tion, but admitting other facts); !rcsl Vir-
cvidellrc admitted); Jlas.,ac/rusct/s: 18,;4, giTlia: 19l1.l, Snid .. r v. Robinett, 7S 'V. Va. 
i'argent r. Adams, 3 Gray 72, 79 (lease of 88, 88 S. E. 599 (agreement to .. furnish roarl" ; 
.. the AdamR House"; issue whether it passed there being two roads, the parties' ronversa-
the five storps in the building so known; held, tions admitted to identify the one signified). 
a latent amhiguity, upon whirh the intention The following e;1SC is therefore errolll'l)lIS: 
of the parties !!ould be resorted to); MiBsis- 1901, Mudd v. Dillon, 166 Mo. 110, 65 S. ,r. 
sippi: IS97, Illinois C. R. Co. v. Le Blanc, 74 9n (deed of "SO acres of the E. H of the);. E. 
Miss. 650, 21 So. 760 (" fractional 38 acres in of Sec. 13," not mentioning any township or 
said S. E. J,;( of N. E. ~.l, assessed to J. J. range; held, a patent amhiguity, void for 
Carter" ; other deed~, etc., admitted to uncertainty, lind not aidable by parol; the 
identify the section, township, and range in opinion is apparently ignomnt of the principle 
which Carter owned as IIcres); 1898, Ladnier applicable). 
:'. Llldnicr, 75 Miss. 777, 2:3 So. 4ao (deed 'Thflyer, Preliminary Treati~e on Evi-
omitting State and county of land in deserip- dt'nce, 424; the learned author exarui!!cs the 
tion; extrinsic facts admitted); New York: history of Bacon's maxim at pp. 425, 471. 
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which is of the higher account, with matter of ayennent, which is of inferior account in 
law; for t hat were to make all deeds hollow and suhject to a .... ennents. and so. in effeet, 
that to pass without deed, which the law appointeth shall not pass but by deed. Therefore 
if a man giye land to 'I. D. et I. S. hrere(liblb,' Ilnd ,.10 not limit to whether of their heirs, 
it ~hallnot be supplied hy avcnnent to whether of them the intemion was the inheritanee 
should be limited .... But if it be • ambiguitlls i:ltens,' then otherwise it i~. As I grant my 
manor of S. to 1. F. and his heirs. here appearetll no ambiguity at all upon the dl>;:ti; hut 
if the truth be that 1 ha .... e the Imlllors both uf South S. and Xorth S .. this ambiguity is 
matter in fal't; and therefore it shalllJc holpen by u .... erment. whether of them it was that 
the parties illtencll~1 shoul,l pas,; .... Another sort of 'ambiguitas Iatens' is correlatin> 
unto thi:;: for thi,; ambiguity "poken of before i,;. when one nUlIle and appellation doth til'- I 
nOlninute diVer" thing,;; alltl the oe(~)Jlcl is. wh('n tilt? same thing is called by divers names. 
A,;. if I giye law/,; to Christ ChurI·h in Oxford, and the name of the corporation is • Eerie
sit! Christi in LniVl'r:;itate Oxford,' this "hall b(' holpcn b~' unmnent. b('cause there appears 
110 ambiguity in the words: fur tIll' variance is matter in fact. But the a .... erment shall 
Itut be of the intentioll. h('C:luSC it does not :;tand with the words. For in the ('lI:;e of 
,·quivucatioll the gelleral intent indudes both the special. and therefure stands with the 
wor,\';: but so it is not in varianC'e; and tlwrt·fore the averment must be a Inaner that 
doth indue'e a certainty. and not of intention; as to say that the pre<'in<'t of 'Oxfurd' and 
of 'the Cnin.'r:;ity of Oxford' is one and thl' s~lInt·. and not to sa\' that the intention of the , , 
parties was that the grant should be to Christ Church in the Lniycr,;ity of Oxford." 

~ 2-173. Same: Blanks and Latent Ambiguities. A doeuInent may be void 
for intrinsie inddinitl'ne~s of terms (anfl', § 2·Wi); or it rna~' be, though 
definitt·, impossible to enforce extrinsil·ally, bee:luse there are no objects ex
isting UPOIl whit'h its terlll~ can operate. These are simple prineiples. well 
established in their sphere; but in ('onl'rete application hoth of them require 
dist'rirnination from till' fon·going pril1!'iple cOllcerning equiml':ttions. 

(1) Is a lJ/auk SI)llCl' an cqui\·oc.'atiun~ It certainly fits two or more ob--:-' 
jeds equall~'; and when' it represents merely an in:,uffieient term in an at
tempted description it llla~' he treated as an cquin)cation; because the writer 
has fixed upon an object, but his words do not carry the dc:;cription far 
enough. On the other hand. where a blank spaec represents a failure to :-;. 
make a final expression of \\·ill. the act is in('olllpk,te; to ~llpply dedarations 
of intention would he to set up a ri\'al will; there can be no interpretation, 
for there is nothing to interpret. It therefore depends on the particular 
c!ol'ument whether a blank space is an cqui\·ocation.' 

§ 2473. t En(}land: 1741. Baylis v. Attor
ney-G~npr!ll. 2 Atk. 239 (bequest "to the w!lrd 

, ___ o(lf Brcad Street. according to ~tr. his will"; 
"parol "ddence of the int~ntion of the testator, 
where there is only ,\ blank," excluded); 
1;90, Hunt v. Hort.;; Pret'. eh. 311 ("my other 
picttlrt,~ to hecome the property of Lady " : 

__ L. C. Thurlow declined to "supply a blank by 
./. parol e\'idence "); 1799. Price I'. Pllge, 4 Yes. 

Jr. 1;79 (bequest to" Price the son of 
Price"; declarations of intent to give to 

11 J.lartieuiar Prict:>. admitted; "this is only 
that the testator did not know the Christian 
namc"); 1877. De Rosnz' Goods, L. R. 2 
P. D. Gil (an cxecutor named as" Percival 

of Brighton, Esq .. the rather"; applied to 
William P,'rci\'al Boxall, who allsw(·red the 
de~rription); HJ05. Hubbuck's Estate, Prob. 
129 (a hcquest "unto lilY grand-daughter 
all m\' rea) ("HI IJ{'rsonlll etc."; th~re Wl're 
thn·" . grandd:mghters. Ilnd n SOil claimed 
against t hem on the ground that the bequest 
was void; held not void. and e\'idence of 
declarations or intention admitted; "the dis
tinction is that. ;n this C[lse, it is not a total 
blank "). 

Ireland: 1905, Henderson r. Hendersorl. 
L. R. I I r ... :5.5:i (hequest to "my grandsons, 
R. W. H. \md J. n. II."; test:.tor had two 
grandsons who were brothers, W. R. H. and 
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(2) \Vhere the words and phrases of a document are in thclIIsch'es inde
tennillatiL'e (as where a devise is made of .. one of 111~' se\'en houses "), there is 

/ again a ca~e of failure to make a final expression of \rill; the actor has failed 
/' to make hi~ selection, and his act is incomplete. On the general principle 

of jural act~ (allic, § 2407), the document is (in the part in question) in
effective and \'oid for uncertainty. This is Lord Bacon's' ambiguitas patens'; Z 

it cannot be interpreted, for there is nu~hillg to interpret.:! But the terms 
J. D. H., and a third grandson, R. W. H.; S . .':: P. R. Co .. :Ind conncetions, to , con-
the testator's instructions to the s('rh'cn('r, ~ignc(1 to \Valter Dunbar"; agreement to 

, etc., admitted; but the easl) is <>rron(,0usly forward to Chicago, allowed to he shown); 
ref,'rred to in the opinion as onc of "Iatcnt OrmulI: 1903, La Vip. 1'. Tooze, 43 Or. 590, 
alllbi!1;uity'·). 74 Pac. 210 (power of attorney to "Conrad 

Cnilt'd Slalcs: Georaia: 190.5, Crawford Krebs and Krebs, composin!1; the' firm of 
v. Vernc·r, 122 Ga. ::;1·1. 5(; S. E. 9.5S (deed held Krebs Brothers"; the hlank allowed to he 
void for uncertainty of deK('ription); II a lL'<lii: applied by parol to V'onard and :\1. W. KT!'hs) ; 
1915, :'IIercer t'. Kirkpatrick, 22 Haw. 6H H'u8hifll/lolI: HJ2!. Fagan ,'. Waltl'r:;, 115 \\':,:;h. 
("I gi,'c and 1Jl',!u(:lIth all of those certain ·I:j 1, 19; PaC'. (;35 (a de:;eription ill" d,'ed, held 
lot~," I'te., without Imming a grant",,; the ruc:lninglc"s and ineurahle hy parol). 
preceding gift waS to his wife, the following The following curiolls case, whi"h SPI.'mg 
one to trust""s; dc·darations of intention to to br:1ong hen', ~ho\1ld he compllrf·d with the 
h';ve to his wife, excludl'd); 1l1illoi8: IbH;, citations ill § 2·tG7. (Hlle: ISt!i, Dcnnb ". 
:'Ilar,;l", r. Willard, lOB III. 276, 4S X. E. 2!!O Holsapplc, H~ Ind. 2!'!;, ·17 X. E. (j;!l (" Who-
(lease of "lot ~o. in U~:;l':"~l)r's suhdh'bioJl (!\"pr ~hal1 takt' good carc of ruC', and luuintain. 
of Whiting's block ~ ... b"; the' id,'ntity of nurse, clothe. alld furnish rue [ett'.] ... dur-
the lot prfl\'abl" by parol, sicll'e "it is perflot'tly ing the tinll' of lilY lif,' yet when I ~hall l1I.'l'd 
dear from the If'asc, considere(1 within it,clf, tl1I.' san1(', ,;hall h,l\'l' all of ruy pr ,; . r' "." <'tc. ; 
that cl'rtain jwrti"ular premises hud 1,,'(,11 "Icttpr of th" tc·statrix to H. hpf to 
scler.ted hy the pnrtips"): l' )2. Engf~lthal('r eOIIle and earl' for the tC':.;tar' .. :errinr; 
1'. Engdthalcr. l!lfi III. 2:30, 6:, X. E. 669 (the to the aho\'(' prod~i()n in her ' ., ',eel to 
will devised a homestead to the testator's show til(' t('statrix' intention). 
wife for life, and furtlH'r dcdscd it after h<'r ' ~ee th" quntation anlc. § 2'1· _. This is 
death without naming any person; eddenpe the prohlem ",tiriZ<'d in Ale"and"r Pope's 
of the testator's intention to <Ic\'isl' it to his R<'port 'of tht' Casc uf :';tradling ,.. ::;tylt's. 
son F. E. wa~ cxeiudl'd); 190.), Harman,.. wh('rpin it apI,,'an'd that the II.·stator had 
People, 21-l Ill. -I.5·} , 7:l ~. E. iliO (talC iudg- hp"t1eathpd ""II lilY hla(·k and white hnr,;l's," 
ment held not void for alllhiguity. til(' f!\·ideIH·(' lind till' qU<'stion was whether his six pyed 
not showing that. the prolH'rty dl'Rcribed ('ould horses pa,se<! (Works, Elwin'" Courthouse's 
not he locatcd); 19:?0, :'IJcKie r. Collinson, cd., X, ·j:30). 
"9" III .• -, 1"-" E 9') (" 'fl' d I' t 3 E' 1"0' D •. '11 ., E t 1-) __ . 'tats, _, .". '..I. _ llr I give 0 ~Tla. -=':.:, oc i.' ..... OlIlVl tl, . .l '!l~ 1:'-
my beloved wife .1. C. all the' residue and (d('\'ise' to .. my brother and sistl'r',; family"; 
remainder of my p<'r~l)nal property... held void for uncertainty). C. S. 191;, 
Furter I !1;i\'" to my th" following real eHtllte HI! Petcn;('n. D. C. XC\· •• 252 }·\·d. ~·IH (Illort-
..• Further the fnllowin!1; d,'scrihed lot. .. gage of ranch st'lI'k); 1901, Hanna I" Palmer, 
All the abovc described lands lying in the H)·l Ill. 41, 61 X. E. 10.51 (deed grantin!; II Pllrt 
county of Knox and State of Illinois"; held of the "west half of the nortlll'st quarter .. , 
that the clause ,. Furter I !1;ivc to my the containing one uerc more or less," held "oid for 
following" was not void as a blank, hut should uncertainty); 19:!1, Patterson r. ~I('(,lcn-
be constnle'd to rpfer to the tc~tator's wife; (Ithan, 2()6 III. 475, 129 ~. E. 767 (d,'<,d of 
distinguishing Engelthaler 1'. Engelthaler); "all intercst that I have or 1I0W own ill scc'don 
,lfassaclwsrlls: 1916, Pacific Surety Co. 1'. No.1," clc., etc .. hdd not too unrl'rtain); 
Toyc, 224 !\Ia~:;. 98, 112 X. E. 65:1 (an insllr- 1922. ~Ioore t'. Crittenden, Mont. .. , 204 
anee policy prO\·ided for" a premium of Pac. 1O:J5 (chattd llIortgage): 1918, D('HcllIer 
dollars annually"; the parties' mutual under- ". Anderson, 41 ~e". 287, 169 Pac. 737 (option 
standing as to a $5 annual payment, enforced; contract;" all or any part of the land herein 
.. this will be supplied by the Court "); Mich- lensed," held void for uncertainty on the facts; 
igan: 1919, Droppers t'. Marshall, 206 Mich. Coleman, .T., diss., and properly); 1896, 
560, 173 N. W. 356 (contrllct for conveyance, Wilkins r. Jones, 119 N. C. 95, 25 S. E. 789 
the description omitting the> sertion numher; (description of land in a deed, held not too 
held void. ill lin ap.tion for damages; un- vugue); 1917, HagEn v. Dwyer, 36 N. D. 3-16. 
Bound); Montana: 1920, Parham v. Chicago 162 N. W. 699 (mort!1;llge; description of land, 
M. & St. P. R. Co .. 57 ~Iont. 492. 189 Pac. held too va!1:Uc); 1918, Rogers 1'. Lippy, 99 
227 (contract to forward livestock" via C. R. Wash. 312, 169 Pac. 858 (brokerage commis-

414 



§~ 2400-24iS) D, IXTERPRETATIOX OF ACTS § 24i3 

lIlay in effect indicate a final exprc!;sion of will by leadng to some other 
person an ('!{'('liol/ to take \\'hiche\'er object he wishes, ' as in a devise of 
"anyone of Illy seven hOllses"; here there is certainty of expression, and the 
act of another person is made a condition precedent,4 'Yhere thc words are 
on the face of the document not final, but the extrinsic faets happen to make 

~.' .-... 
them certain ' as where the dedse is to ., onc of thc children of A." and :\ -;;:?--' 

has but 011(' child,--- the terms would seem to be void for uncertainty, whetlwr 
the dedsor knc\\' the facts or not." 

(3) ,Yhere til(' terms of the document are definite, hut the extrinsiC' facts" 
make them impossible of r:rcclltiOI/ as when,> a de\'ise is of "my house on 
Cedar street." and in fact the testator has no slIch hOllse the act is again 
void, not hO\\'c\'er for lack of finality in expre:-ision. but merely for impossi
bilit\' of enforcemcnt, 6 

• 
(4) Wherc thc terms of a document ('ontain an erronCOliS dcscripticl1l, and I 

under the principle of • falsa denlOnstratio' (post. § 247G) SOBle part Ilf it cun 
be ignored as nOll-essential, the remainder ma~' still become too vague and thl!:; 
be ,"oid for un('ertainty, on the principle of (2) abo\'c,7 For example, where a 
dedse is madl' of "the house Xo, 19 Cedar :-itrt·et." and therl~ is no hOllse at 
~o, 1 9 Cedar street, but olll~' at Xo, 1:1 Cedr,r street. it might he possible to 
ignore the number as non-essential, but what t'emains would th(,11 be too Ull

certain, "the house on Cedar street"; whereas it th('n~ had been an additiollal 
term of de."ieriptioll, II the hou,;c which my son lin':' in at ::\0, 1 f} ('edar street," 
the remainder, ignoring the number, would ha\'c been sufficiently defillite. 

sion for the <,x(,han!:c of .. my 3t(wk ranch promisl'e to spcriji" pl'r!o"'''''' .... by <iPl'd: 1 fI~n. 
10<'lIt,'d ill sen ions !J, Ii, and :!1. township o'rollll"lll'. (''''':'C'. :!lij I'a_ :!"". 110 Atl. :!tJfi. 
3 south, rUIIW' 13 east, :O;,\'eetl:r:lSB Co .... held ' Ba('oll, ~I"xilll XX\' (iii" I,art of tht, pa,,-
not to "show c"rtaillt,Y UPOll its face," under sal:" nr,t quoted .<Ilpm); J!'OO, He ('hl'adl", 
Hem, rotie § 52S!); ~I"rri" J., t1issentill~, 2 Ch. ():!O. 
and properly, with tlm'c other jud~e:;, invokt's • \\,i!:r:lIl1, Extrinsic I,;,·idcm'l'. § i9, sug-
the principle considered Ulltc, § ::!4(5). ge,;ts the contrary solution, wh,'re' the testator 

So, too, n case of apparent I'qui"oration knows the fact~; "it is the form of eXf!rc~sion 
may, after declarations of int('ntion arc ~on- oniy, not the intention, which is amhil-'1lous." 
sidered, turn out to be a <'ase of failure to make The foilowiug ea,;e show,; the distin('tir)J1 bl'-
a definite "'lOice; U';:l3, Hichardson I'. Watson. tween this and equh'ocation: IISSi, Phelall 
4 B . .\: Ad, 7S7 (d""is,> of .. the ('lose in K, 1'. Slattery, !9 L. H. Irc. I i7 (bequest to "my 
aforesaid nOW in the o('cupation of the said lIel'hew," there i)l'ing at Ipast fivp sudl per-
J, \Y,"; the declaratiuns of intention showed srms; the t('stator's illstnJ<'tions to his solici. 
that the t"stator sUPIllls('d that he had but Olle tor, admitted, "c(::luse .. the description is 
such clos(', but in fact he had two; the dc\'isc alike appJj"able to not only T. D. but to olle 
held void for uncertainty. and not subject to or more other nephews "). 
election). 6 1SIf" Beaumont t·, Field, :2 Chitty :!75 

So, too, the temls may JJI' "oid for r('\lug- (deed of all the lauds "now in the occupation 
nancy, or one repugnant. t('rm mil)' o"crride of the widol\' K. and son"; at th~ timl' no 
the other: 1839, Saunt1('rson 1'. I'ippr, .) Bing. lanns were so oceupi~d, the widow K. h:.,-inl.( 
". C. 425 (a bill of exchange read "two hun- been dead tl\'v years; held. that a ycrdi(·t 
dred pounds." and in the place for figurl's, refusing to enfor~c the deed for unc('rtainty 
.. £2·15"; held. as against the acceptor, that was good); 1834, I\:ing t'. Badeley, 3 ;\Iyl. 
his declarations indicating an intention to & K, 417 (devise o,'er in rase" certain con-
accept for £2-15 were inadmissihle, on the tigent property" should "cst in his children; 
theory of patent ambiguity, and that the there being no contingl'nt interests in the chil-
verdict should be for £200; Coltman, J,. dren, the testator's de(,larations of his meaning 
diss.); and cases cited post, § 2477, were (,,,eluded), 

Distinguish the quesiion whether the temls 7 EX11mples of this are given in §§ 24i6, 
of a dcscription are clear enough to entitle ~ 2477. post, 
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§ 2-!i4 PAROL EVIDE:\CE RULE LXx.,yr 

§ 2474. Same: (2) E%ception for Erroneous Description. Does the ex
ception for equivocations extend also to lIlisde.Ycriptions? For example, a 
deyise is made to ",T. S., eldest son of H. S.," and thcre arc two pcrsons, caeh 
of whom fulfils OIlC part but not the whole of thc description, one person bcing 
the eldest son of H. S., though not named ,1., and the other being a son off 
It S. and named J., but not the eldest son; are deelarations of intention 
proper to consider? 

There are among the earlier rulings some whieh can he wrested into 
precedents upon this point.l But the attitude towards interpretation hy 
extrinsic circumstances was down to thc ('nd of the 1 iOOs so different from 
the modern attitude (ante, § 2-170), and the rule for cquivoeations then 
held a relation to the rcst of thc law so diffcrent from its prei;ent one 
(allie, § 2-!'i2), that it is hardly possihle to buillj up an.\· doetrine to-day 
from the carlier rulings. Howe\'cr, in 18:32, ill the JI1ueh-considl'rcd ('1j:ie 
of :.\IilIer l'. Trnwrs, the doctrine was plainly laid down that sueh It seeonci 
exception existed: 

1832, 'frxoAL, C. ,T., in Milla Y. TrIll'Cr.Y, 8 Bing. 2-l-!: "The cases to which this con
struction [' Amhi/,"1.litas \,cruorlllll lat('ns verifiC'utiolll' slIppletllr 'J applics will he found til 
range themselves into two separate c:lasses .... The first c:lass is, where the description of 

§ 2474. 1 Bacon'~ MaxiIn (qlloteu illite, 
§ :!472) seems lit first sil-:ht to denl with it, in 
the concluding IHlS:;!lI-:<', but his not ion i:; r('ally 
a distinct on!!. Omitting SOUle int('n-cnillg 
cases. the coU"" of rulings in the h,df-('cntury 
hcfor!! Miller v. Travers was as follows: 17(lO. 
Baugh v. Read, 1 Ves. .Jr. :!56 (silllilar to 
ScI wood r. :\Iildmay. ill/ra, the IIctual Hto('k 
here being not so much as dps('rih('d; pC'r 
L. C. Thurlow: .. whef{' a testator uscs ('er-tain 
words which' prima faei!!' gi\'e a clear nl'count, 
the same fact that !!nnble5 you to prO\'e that 
there is a lat(mt ambiguity enables you to 
prove what was his intention ") ; 1 7!1:!, 
Delmore v. Robello. 1 jVes. Jr .. \ I:! (b<'qupst to 
.. nil th!! children of his two sisters Heyne and 
Estrella"; before the dnte of the will. n sister 
named Reyne hlld become a nun and Iin·d nt 
Genoa, and nn()th(~r sister Rebecca living at 
Leghorn, with E~trdla, had children; declara
tions of intention that he meant to provide for 
the children of his sisters at Lt·ghorn wpre ex
cluded. on the theory that this was !lot a latent 
IImbiguity); 1796, Thomas r. Thomas, 6 T. H. 
671 (devise .. to my gmnddaughter 1IIury 
Thomas of LlecchlloYd ill lIIcrther parish"; 
one M. T. was in fact only a great ~ralld
daughter and lived in another parish, and ono 
Elinor Evans, elsewhere named in the will. was 
II granddaughter und Ih'cd in 1\1. parish; 
though the devise waJ Ultimately held void 
for uncertainty. yet declarations of the testator 
were ndmitted, mude on reading the will, thut 
there was II. mistake in the name but there was 
no need to rectify it, us the place of ahode 
would suffice to describe the devisee; the jury 
found thnt no such mistake in fact had been 

mlld('); 1797. Se!w()o,l r. :\lildlllay. a Vc·s. Jr. 
aou (beque:;t of .. part of lilY ~t()('k ill tl ... 
4 I"'r (,pnt. 'Il1nuiti('s of th~ Bank of EllJ!land" ; 
tllIl testator had sold his -1 IJer ('cnts a",1 at 
the titne of (lxl'('ution oWIlPd ollly "long-" 
Hllnuities; the attorn('y':; testiruf)lIY "'ali f('

(~f'h'"d that the te:;tator's illstnwtioll:; were 
based on the wordinl! of a fOTlllC'r will exe
(,uted hefore selling the 4 per cent"); 17!17. 
Wulpol(! r. Chollllollddey. 7 T. H. ):14. ).jfj 

(the tedtlltor made u will in ) 7;J:.? lind 
nnother i:' 1756. und u third by codicil in 1 iill; 
in the third he cn,!!;nue(l ., hi" lust will lind 
tc~talnel1t dated XO\~. 25, 17:"2": it was 
offered to be shown by the ~crh'ener of the 
third will that up"" ~~:-ing for the testator's 
prior will th" tl'stlltor referred him to 1\1.. who 
produced that of 1 i5::!; that the codieil of 
liiu WIIS then drafted by the scrinner in the 
belie·f that the will of I is:! was the last one, 
uud that the r'!eital of its uate was not read 
O\'cr to the testlltor, ete., et('.; this was ex
cluded on the ground thnt thel'e was no latent 
ambis,,'uity); IS1,~, Stockdale v. Bushby, 19 
Yes. Jr. aSl (bequest to "my namesake 
Thomus S., the scconcl son of my brother 
.1. S., O\'cr lind above his equal share with his 
brothers, 10001."; there wns no son Thomas, 
hut the s('c(md son WIIS \\,illium, lind was given 
the legu('y; the te:;tlllor's declarations of 
intention to give the second son 10001. more 
than the others being admitted); IS::!I, Still V. 

Host(', 6 ~Iadd. W2 (bequest to" Sophia Still, 
daughter of P. S."; there W('re two dllughlers, 
neither of them nll.med Sophia: the scrivener's 
t!!stirnony to the testutor's instnlCtions and 11 
mistake in copying them was admitted). 
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§§ 24DO-24iSJ D. !i\TEHPRETATIOX OF ACT::; §2474 

the thing devised, or of the devisee. is clear upon the face of the will; but upon the death of 
the testator it is found, that ,here are more than one estate or suhject-matter of devise, or 
more than one persoll whose description follows out anJ fills the words useJ in the will. 
As where the testator t1e\"ise~ his manor of Dale. and at his death it is fOllnd that Iw has 
two manors I)f that name. South Dale and Xorth Dale; or where a man de\'ises to his son 
,John. and he has two ~()ns of that name. In each of these cases respectively parol evidem"C 
is admissihle to show which nWllor was intell<Ied to pass and whi('h son was intended to 
take. The other class of cases is that in whir-h the description contained in the will of 
the thing intended to he devised, or of the person who is intended to take, is true in part, 
bllt not true in ('very ,.articular. As where an estate is devised <"ailed A., and is described 
as in the occupation of B., and it is found, that though th('re is an estate called A., ~'et 
the whole is not in B.'s occupation; or where an estatc is dedsetl to a person whose sur
name or Christian narue is mistaken; or whose deseription is imperfect or inaccurate; in 
which Iattcr class of ('ases parol e\'idence is admissible to show what estate was intended 
to pass, and who was the de\·isl.'e intended to take, provided there is sufficient indication 
of intention appearing on the faee of the will to justify the application of the evidence." 

Such being the language of the opinion ill :\Ii/ler 1'. Trayer,; a ruling which 
appears neither then nor subsequelltl~" to ha\'e met with an~·thing but ap
pro\"al it was a singular fate which lerl to the repeal of the second part 
of the exception by citation of the authority of the yery case itself. Au cagle 
pierced with an arrow wingeci b.\" its own pinion, such was the treatment of 
)liller t'. Travers in the closely ensuing case of Doe 1'. His('ocks; 2 which held 
that the exception for dedarations of intention docs not apply to 11n erroneous 
description which fits eaeh of two objects ill some parts hut neither object 
exac:tly. The latter ruling- rested, of course, on ;:;ome misconception of the 
former one, though how this could arise is incomprehensible. Doc 1'. 

JIiscock:> was for a while followed almost implicitly.3 But some judges ex-

% IS3!J. Dop r. IIi~cOt·k~,.5 ~I. & w. 3n:l (clt'
vise to "Iny p;rtLudson .John H," dclf'st son of 
the said John H."; in fact. there werc two 
dons. ~itn()n. t~lC oldf'st hy a first Tlln.rriagc, nnd 
John, the oldest hy a se<'ond marria~e; held 
that this was not an t''1uh'oeation, but a mis
description, sinee .J. fulfilled the name but not 
the rehtionship. ancl S .. vice \'crsn,' and thnt the 
testator's instmrtions and u<:>r1arations \VPrc 
nut adnlissible: severa.l eases heing citnd :l8 

conccdt',\Iy ol'l'o~"d to this vipw. it WIIS ad,jpd 
that .. the~c ('as!'s sePln to us at \*arian('c with 
th .. decision in ~IiIler t·. Tra\'l'rs. which is a 
ded~ion l'ntith'd to ~reat wei~ht," and .. we 
are prepared on this point. th" point in j\lrl~
ment in :.Ii\lpr v. 'fr:n'crs, to adhere to tl)(' 
authority of that puse ''). The facts exPluded 
in ~Iiller t'. Tra\'crs h!l\'e been already noted 
(ante, § 2-171, t .. xt). The error in Doe r. 
HisCGcks consisted in not perceiving that th!' 
facts excluded in ~Iillcr t·. Tranrs h!l~ bern 
there offered (or a very different purpose froJll 
thnt of the facts offered in Doc r. Hiscocks; 
the opinion ex('l\ldin~ tho f'lets in ~Iiller 1', 

Tra\'('-~ expressly sar:ctioncd the purpose 
SOUp'I. t "y the nffer in Dr,., r. H iscoeks. 

: )."4(:, Lindgren t'. Lindgren, 9 Rpav. ~5S 

,·t .. v.27 

(similar to Se!wood 1'. ~liIdmay. supra, note 1 ; 
the latter hpld not to han' I",pn o\'erruled hv 

• 

~Iill .. r 1'. Traver~ or Due 1'. lfiscocks); 11;53. 
B.,rnasconi t'. Atkinson. 10 Hare 345 (de\'ise 
to ., my first consin \,illcpnt B .. the son of my 
i:lte unclp Pctl'r B."; th"re exi~ted n George 
\'incent B .• son of another uncle .Joseph B., 
and a Fre(iPri('k B .• son of the unrle Peter B. ; 
thl' fomJer visited the testator, but the latter 
did not; th" Court pon~id('rpd the circum
stanct's and habits of the pprsons. to ascertain 
the e~"'lItial part of the cleseription, but would 
not consider declarations of intent; followinl/: 
Doe t'. Hi~poeks); liinO, Drake t·. Drake, S 
II. L. C. 172 (a de:!cription fitting two persons, 
e:",h in part only; thp testator's instructions 
to the draftsman, ('xcludcd): 1874, Charter 
1'. Charter. L. R. 'i H. L. :J64 (the facts are 
stated ]>0"/, § 2477; declarations of intention 
were ponceded by all the judges to be inad
missible, on the authority of Doc r. Hiscocks, -Bernasconi v. Atkinson, and Drake D. Drake, 
though Lord Sclborn<! added, .. why the law 
should be so, ... whIm evidence of the same 
kind is admitted in what Lord Bacon de
sprib<'s as "ases of equivocation, I am not sure 
that I clearly understand "). 
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pressed their dissatisfaction with the result;·1 and a reversion to the orthodoxy 
of ~IilIer v. Travers Illay be prophesied for the British law.s 

, In the United States, the question has seldoIll been raised, and no distinct 
rule can be predicated,6 chiefly because of the frequent ignoring of the 

4 1874, Lord Selhorne, in Drake v. Drake, 
supra; 1877, Hannen, J., in De Rosaz' Goods, 
L.R. 2 P.D. 66. 71; SirJ.F. Stephen, Digest of 
the Law of Evidence, ad cd., notc 33, to Art. 91. 

5 The cases subsequent to Charter v. Charter 
arc as follows: 

Enolalld: lS94. Chappell's Goods, Proh. 
98 (" declarations of the testator. • . aro 
probably not admissible "); 1909, In re Ofuer, 
Samuel v. Of ncr. 2 r;Ch. 60 (bequest tG' 
"my ~randnephew Robert 0."; there was no 
relative Hobert 0.; but there waR a grand
nellhew Hichard 0., and three other grand
nephews, two of whom were otherwise provided 
for; Hichard was a brother of one of th(,lIl; 
11 memorandulll of the testator identifying 
" Robert 0." as this brother. admitted; Doc v. 
Hiscocks mentioned in argument, Ilnd virtulllly 
departed from); I!H:!. In re Halston, Ewell v. 
Halstoll, 1 Ch.453 (the fads arc ~tated nlltc, 
§ 2·167, note 1; testator'scxpressionthat the land 
would be .Tohn Robert H.·ssome day, admitted; 
Doe v. Hiscocks not cited, nor any of the forc
going cases); 1916, Re Ray,:Cant r. Johnstone, 
1 Ch. 461 (devise to" my great-nephew Fre'ler
iek J. "; there WIIS no such person, bu t them Wl'fO 

three great-nephews, Hobert \v .. r .. .r oseph F .• r., 
and R,ichard J.; per Sargant .. r.. the seriv
crwr's testimony to the testatrix' declaration 
of intention designating Hichard J. was ad
mitted. on the theory that the rule as stated 
by L. C. Cairns in Charter v. Charter permits 
expressions of intention where the description 
applies ,. equally," though not" completely," 
to seveml objects) ; 
Ireland: 1920, Hohertson v. Flynn, 1 Ir. R. 
78 (bequest to "my sister Annie Neary, who 
is li\'ing in America"; the testator had four 
sisters living in America, of ·,·hom aile was 
:-lamed Annie Flynn and one Bridget ~ cary; 
held that his instructions to the solicitor could 
be used to interpret the description). 

6 CaliJomia: Civ. C. IS72, § 1340 (" When, 
applying a will, it is found that there is an 
imperfect description, or that no person or 
property exactly answers tllC description, 
mistakes and omissions must be corrected," 
if the error appears from the context of the 
will or from extrinsic e\·idence; but evidence 
of the declarations of the testator as to his 
intentions cannot be received "); 190i, 
Dominici's Estate. 151 Cal. lSI, 90 Pac. 448 
(devise to .. my sister L. J., and my nephew 
H. S., and his sister my niece, all residing in 
Luchow, Hanover, Germany," and a codicil 
reciting the death of "my siste: L. J." with 
bequest of her share" to the other two resid
uary legatees therein lIamed, H. S., ILnd to his 
sister my niece, whose nllme is :\1. K. and 

whose residence is Salzwedel. Altmark, Ger
many": on inquiry, H. S. had an only gister 
C. S. still living at Luehow, and the :\[. K. at 
Salzwedel was daughter of another sister of 
the testator; testator's instructions to the 
scrivener, admitted. in spite of Ci\·. C. § 1340; 
distinguishing such instructions from fugitive 
oral expressions); 1912, Donnellan's Estate, 
Tracy v. O'Reilly, 164 Cal. 1-1, I:!. Pac. 166 
(bequest to "my niece Mary. n resident of 
N ow York. said ~Iary being the daughter of 
my deceased sister :\Iary"; there were two 
nieces, one named Mary, in Ireland, and one 
named Annie in ~ew York; "extrinsic" 
eddence admissihle); So valuable survey of 
the California rulings is gh'en in Professor 
A. :\1. Kidd's ~ute in the California Law 
Re\'iew, IGl2, I, S7; Groroia: 1905, Oliver 
to. Henderson, 121 Ga. 8a6, ·19 S. E. i 43 (tho 
facts arc statl'd in the citation post. § 24.7, 
note S; an allegation that the ~crh'ener was 
i.nstruf't.·<\ to write ,. i8" lind wrote" (jf;" by 
mistake. was held immaterial); I ilillois: 
1887, Decker r. Decker, 121 Ill. 341. 12 ~. E. 
750 (quoting with approval the above lan
guage of Tindal, C. J.); Iowa: 1918, Stuart's 
Estate, VH Ia. l(j5, 168 N. '\T. ii!l (bl'quest 
to the German Luthl'ran Church; iormer 
wills admitted; the point not noted); Kansas: 
1!l09, Pr.rks t·. Baker, 81 Kan. 351, 105 Pac. 
439 ("north line of lot 12" etc.; .. actual 
agreement" admitted); Jfussachusetts: 1912, 
Bullard v. Leach. 21:~ :\Iass. 11i, 100 N. E. 
57, semble (bequest of moncys now deposited 
in the Worceste~ Five Cents Savings Bank; 
evidence held admissible that the testatrix 
had no deoosit in that bank hut had one ill • 

the 'Vorcester Co. Institution for Savings. 
and that she" intended to designate the lattpr 
instead of the former"); .Minnesota: 1904, 
Wheaton v. Rope, 91 Minn. 299, 97 N. W. 
l046 (devise to S. of "South west quarter of 
N. E. !4 section one in town~hip, etc., running 
West 160 rods," making a tract of land whose 
"location would be in the S. W. quarter of 
section one, and such tract was never owned 
by the testator"; on evidence that the t.'s
tator had described a particular traet to tl,.. 
scrivener as intended to be devised to this 
de\'isee, and that the scrivener had errone
ously copied it, the devise thus interpreted 
was given effect); 1t[issi:Jsippi: 1889, Ehr
man v. Hoskins, 57 Miss. 192 (devise of .. r,TOp
erty deeded to B. by Knox," with a description 
of bounds, etc., -<I afterwards a devise of the 
testator's" preSht ho: 'w by this will deTised" ; 
the former descripti,,, in one point, and the 
phrase "present . ··:n· ." applied to a lot deeded 
by one French •. ',c i,l rue being partly 011 ea.ch. 
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distinction between" intention" or meaning, as a general canon of interpre- I 
tation, and" declarations of intention" as a specific subject of exception. I 

That the prineiple of the exeeption should include this (,lass of eases can 
hardlY be doubted. The description applies in part onl:" to each object, and 
yet one of the two (or more) is obviollsly signified; there is no danger in re
ceiving declarations of intention, beelluse the precise words of the document 
cannot be literally applied in all:' eYent, and there is thus no eompetition be
tween the words and the extrinsic utterance; it is simply a question which 
words shall be ignored as the un-essential part of the description: 

HID!?, BRACE, P. J., in Willard v. Darrah, 168 :'10. 6(10,68 S. W. 102~ (the devise was to 
• 

"my well-hclovt'(] nephews.J. and \Y. \\'."; the te5tator had two grandnephews ~o named 
and al:;o two grandsons so namecl, the latter being his intimates and the fOnJll'r being 
personaJl;:- unknown to him; e\'idenee of his repeated declarations that he had bought this 
land for them and that he had instructed the scrivener in their favor was a"':mittetl). 
"The dcvise is 'to my well-beloved nephews .John and William Willard '; and it is fOlAnd 
from the indirect parol evidence that there are two sets of hrothers, each named John ancl 
William Willard, the plaintiff and his brother. 'well-beloved' grand~ons of the testator, 
and two grlllHlnephews, not 'well beloved' of him, and having no k'gal or lIloral cluim 
on his bounty. As to em·h of these sets of brother:; the des(,ription comuined in the will 
is partly correct and partly incorrect. It is correct as to the Chri-tian and surnanles of 
ellch set. It is correct us to neither in the >uperadded de:;cription vi relationship to the 
testator, as the word ,. nephew," 'simpliciter.' cannot be held to include grundnephews 
and the inapplicahility in this case is fl'-enforced by tilt, worel 'belo\'(~d' prefixed thereto. 
So that the desc'riptioll in the will. wht'lI it comes to he applied to those only who ('an 
possibly hu\'e heen intended, is ju,;t as eClui\'oeal in point of f:l<'t as if the"e additional 
wonb of desc'ription had heen omitted, as in the first !'a:;e suppo;ed, The description 
of the persons is partly corn·('t and partly incorrect, leavillg something (.'(lui\·O(,ul. Tlte 
description docs not apply prc('i~ely to either of the,;e two sets of brothers, but it is mora1l.\' 
and legall~' certain that it was intended to apply to OTIC or the other. thus bringing the 
case within the rule establi,h('d I,,' the se('()nd e1as5 of ('ases, in which dircct or extrinsie • 
parol evidence, including expressioIls of intention, is admis,;i\,le. Such e\'idCIlCl' was there-
fore admissihle ill this ('ase, in order to ~(ll\'e a latent ambiguity produ(,ed by extrinsic 
e\'idenee in the application of the tcrms of thl~ will to the ohjects of the testator's bounty, 
to prevent the fourth clause of the will fro,n perishing, and oln'iate a partial intestacy 
of the testator. Its effect is Ilot to establish an intention different in essence from that ex
pressel! in the will, hut to let in light by whi('h that intention, rendered obscure by out
side circuIIIstances, llIay be IIIore clearly discerned, aile! the will of the te:;tator, ill its entire 
seope, effectuated according to hi:! true intent and meaning." 

§ 247:5. Same: (3) Exception for" Rebutting an Equity" (Legacies, Advancc
ments,and Disinheritance). Wherever in the interpretation of a will, a certaill 

and the testator living in the part on the F.lot; Rev. C. 10~1, § 703() (like Cal. Ci\". C. § 1340) ; 
declarstions of intention were excluded); .\'ew Jersey: 1899, Yan Xostrand v. Board, 
.\lissouri: 1897. Gordon to. Burris, 141 Mo, 59 N. J. Eq. 19,44 Atl. 472 (bequest to "the 
602, 43 S. W. 642 (bequest to .. Lucy :'>Iay Domestic ~Ii.ssionary Society," gi\'en to the 
Gordon, granddaughter"; there ~ms a grand- .. Board of Domestic :\Iissions of the RefOlmed 
daughter Mary Jane Gordon; e\'idcncc rc- Church in America," on considcration of testa
ccived of a cOII\'crsation between the testatrix tor's membership in that church. his habitual 
and the scrivener in which the fOl'Iner insisted usc of" the Domestic :\Iissionary Society" in re
that a granddaughter nameJ Muy was in- ferring to that Board, and his expressed intent; 
tended); 1902, Willard v. Darrah. 168 Mo. treated as an C'Iui\·ot'ation). South Dakota: 
660.68 S. W. 1023 (quoted Bupra); Montana: Rev. C.l!JUI, § B6G (like Cal. Ch'. C. § 1340). 
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term or legal effect is implied by a general rule of law (and not as a matter 
of inference from the specific words or phrases of a particular wim, the 
source of such an implication is something external to the will; therefore 
the reason for excluding declarations of intention (allie, § 2471) namely, 
their rivalry with the words of the will, and the risk of their abuse fal~s 
away, and the declarations may be considered. For example, when a testator 
names an executor, the rule of presumption, that the residue of personalt~· is 
by implication bequeathed to him, is a general and artificial rule independent 
oi the particular \vill. So, too, the counter-presumption that a specific legacy 
to the executor negatives the implication of a bequest of the residue. Hence, 
if the rule is to be merely a prc:iUmptiOll . i. e. if a contrar.y intent ma~' be 
established, the ascertainment of the actual intent may include all useful 
data, including the testator's circumstances and declarations: 

1821, PLU~IEH, V. C., in JIurst y. Beach, ;) ::\Iadd. :l51: "Where the Court raises the 
presumption against the intention of a clouble gift, by reason that the SUIllS and the motive 
are the same in both instruments, it \\;1\ re.:'I'ivc evidcnce that the testator actually in
tended the dO\lble gift he has expressed; in like manner, evHencc is reeeived to repel the 
presumption laised agl.;nst the exeeutor's title to the residue from the circumstance of a 
lef'ucy given to him; aJ.d to repel the presumption that a portion [for a child) is satisfied 
1: J a legacy:' 

Accordingiy such has long been the practice in dealing with th~ artificial 
rules of presumption as to a beqllest of th.~ residuc to an exeeutor,l a gift of 

ladvancement to a child 2 or a Illlsband,3 or rcvocation of a will by marriage,4 

§ 2473. 1 1723. Rachfield v. Careless. 2 4 But here th>:! nile has been affected b~ 
P. Wms. 158; 1734, Brown v. Selwin, Cas. t·. statutes. some of which forbid resort to dech-
Talbot. 242; 1791, Nourse v. Finch, 2 Yes. Sr. rations outside of the will, as in the casc of:llI 
344,357; 1794. Clenncll t'. Lewthwhite, 2 \'es. omitted child, in note 6, infra: Ariz. Re\'. 
Jr. 465, 644. The earlier doctrine about ex- St. 1913. Civ. C. § 170S (like Wash. R. & B. 
ceutors was changed by St. 1 W. IV, c. 40. Code 1909. § 1223); Cal. Civ. C. lSi:!, 
Compare the following: 1816, Langham v. § 1300a (as amended by St. 1919. I\lny 27; 
Sanford. 2 Meriv. 6; 1891, Re Applebee, 3 marriage and issue revokes a woman's will. 
Ch. 422, 428. unless such issue" arc prO\'ided for in the will. 

2 Eng. 1790, Ellison v. Cookson. 2 Yes. Sr. or in such way mentioned therein u:; to show 
100, 107; U. S. Cal. Civ. C. 1872, § 1351 an int.ention not to make such provision; nnd 
(" Advance:toents or gifts are not to be taken no other evidence to rebut the presumption 
as ademptions of general legacies, unless such of such revocation shall be received"); Ind. 
htention is expressed by the testator in Burns' Ann. St. 1914, § 3026 (surviving hus-
writing"); Ia. 1897, Finch v. Garrett, 102 band not to take both by curtesy and by 
Ia. 381, 71 N. W. 429; Ky. Stats. 1915, wife's will, unless "it plainly appear by the 
§ 4840 (advancement presumed to apply to a will to have been the intention of the tl'S-
prior beqUest. when "it shall nppear from tatrix"); § 3043 (similar. for surviving wife) ; 
parol or other evidence to have been so Mass. 1898, Ingersoll v. Hopkins. 170 Mass. 
intended"); Nev. Re\". L. 1912, § 6218; 401, 49 N. E. 523 (will in contemplation of 
N. Y. 1894, Palmer v. Culbertson, 143 N. Y. marriage; extrinsic facts excluded; St. 1892, 
213, 38 N. E. 199; Utah: Camp. L. 1917. c. 118, construed); Mo. Rev. St. 1919, § 509; 
§ 6381 (like Cal. Civ. C. § 1351); W. Va. Moltt. Rev. C. 1921, § 7000; Nev. Rev. L. 
Code 1914, c. 77. § 11 (provision for advance- 1912, § 6211 (marriage revokes a will, unless 
ment to be satisfaction for former bequest, a contrary intention appears in the will .. not 
"in all ca.scs in which it shall appear from to make such provision" for the wife); N. Y. 
parol or other evidence to have been so Cons. L. 1909, Decedent Est. § 35, as amended 
intended"). Contra: 1910. Arthur v. Arthur, by St. 1919, c. 293 (marriage revokes a will, 
143 Wis. 126, 126 N. W. 550 (under statutory unlesd the spouse is "in such way mentioned 
implications; authorities collected). therein as to show :m intention 1I0t to make 

• 1790. Clinton v. Hooper, 2 Ves. Sr. 1i3, 181. such provision," and .. no evidence to rebut 
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and it is capable of application to any general and artificial rule of inference l 
as distinguished from a specifir. inference founoed on a particular document.s 

In more recent times an anaJ.:'gous situatiofl has come to be presented 
under that class of statutes whic~i requires that a. child's intestate share be 
distributed to him, in spite of a testamentar~' disposal to other persons, un
less it is made to appear that the childlcas "intentionally omitted" from the 
will. Here the rule of the statute is again merely one of presumption, arti
ficiall~' raised for all wills. independently of a particular document, and 
corresponding preeisel~' (though re\'ersel~' in tenor) to the rule wl'ich took 
the residue from the next of kin ami gave it to the executor, unless a contrary 

'- . 
intent appeared. Hence, unless the statute expressly requires the intent to 
be ascertained from the will alone, the testator's declarations may be con
sidered with the other data.n 

such presumption 'of revocation shall be re
cph'l'd ('xcept as herein provided H); Wash. 
n. & B. Code 1909, § 1323 (marriage re"okes 
a will. unless the wife is mentioned in the will 
60 as to show intc'nt to make no provision. 
and "no other e"idencl' to rebut the pre
sumption of revocation shall be received ") ; 
Wis. 1910. In re Battis. Ha Wis. 234, 1::?6 
N. 'Y. 9 (whether the presumption of re"oca
tion from m!lrriap;e and birth may be rebutted 
by C'xpressions of intent). 

6 Compare the following: En,}. IT. rc 
Shields. Corhould-Ellis t'. Dales, [1912] 1 Ch. 
591 (ademption of a legacy by a duplicate p;ift 
in the testator's life time); Can. 1916. Re 
Ald"idge Will. 28 D. L. R. 527. Alta. (whether 
a legacy given by a codidl was cumulative, 
and whether it was subject to a pro"ision for 
ahatement; a lettC'~ of the teb!:l.tor, held not 
admissible to rebut any jJresumed intention) ; 
U. S. 1906, Bromley t'. Atwood. 79 Ark. 357. 
96 S. W. 356 (intent of a bequest to forgive :. 
debt; testatrbc' statements admitted); 1897. 
Wentworth to. Read. 166 Ill. 139. 46 N. E. ii7 
(intent to charge legacies on realty; no ex
trinsic declarat::lns admissihle) ; 1911. 
Blackett r. Ziegler. 153 Ia. 344, 133 N. W. 
901 (revh'or of an earlier will hy revocation 
of a later one; careful opinion. by De('mer. J.). 

& Uut, irrespective of statute. not all Courts 
accept this result: Federal: :iS89. Coulam 
v. DouB. 133 U. S. 216, 231. 10 Sup. 253 
(" Since under the statute that evidence opens 
up a question as to the testator's intention 
which but for the statute could not have 
ari~en, and which by the statute is not re
quired to be determined by the will. we cannot 
perceive why the dispc;sal of it shoulrt be so 
limited"; applying the Colorado statute. and 
examining prior cases); California: Civ. C. 
1872, § 1307 (" When any testator omits to 
provide in his will .. for any child. etc., .. unless 
it appears that such omission was intentional. 
such child" has the same shnre as if there hnd 
been intestacy); § 1308 (where a share is 
assign~d to an omitted chUd. all devisees and 

1l'p;!Itce5 must contribute. "unless the obvious 
intcnti'JIl of the testator in relation to some 
specific devise or bequest. or other provision in 
the will. would thereby be defeated "); 11>95. 
ne Salmon's Estate. 107 Cal. 614,40 Pac. 1030 
(testator's declarations. excluded); 1903. 
HOBs' Est .. 140 Cal. 282. 73 Pac. !J76 (under 
Ch·. C. § 130S. providing "unless the ob"ious 
intention of the testator ... would be 
de:,'ated." the intention must be gathered 
from th.) will itself); Colomdo: Camp. I .. 
19~1. § 51S9 (after-born child takes a sharC', 
"unless it shall appear by Bueh will that it 
was the intention of the testator to disinherit 
such child "); Gforoia: 1 P IS, Chandler v. 
Chandler, 147 Ga. 561, 94 S. E. !l95 (after-born 
child; declarations of intention must be in 
tc;tamentaTy form); Idaho: Compo St. 1919, 
§ 7827 (like Cal. Civ, C. § 1307); lllinoi<l: 
1897, Hawhe~. R. Co .• 165 Ill. 561. 46 N. S. 
240; 1907. Pect 1'. Pect. 229 Ill. 341, 82 N. E. 
376 (" the tcstator's statements. either before 
or after making the will." held inadmissible; 
but the circumstances of the testator's affairs. 
et ~., r.re admissible; on the fouller part of the 
ruling the opi-,~'m purports to follow the 
Hawhe case. supra. but three judges dissent 
as to the result on the facts); Kansa:;: Gen. 
St. 1~!l5. § 11792 (there must be mention in 
the wiil so as to "show an intention not to 
make such provision: a.:.1 no other evidence 
to rebut the presumption of revocation shall 
be receh'ed ") ; Kcntucky: Stats. 1915. 
§ 4842 (issue living unknown to testator; 
"the presumption that such pretermission 
was the resu;t of mistake on the part of the 
testator may be rebutted by parol or other 
proof "); § 4847 (any descendant "neither 
provided for nor expressly excluded 1::y the 
will. but only pretennittcd." shall receive his 
portion); lIfassachusclIs: Gen. L. 1920. e. 191. 
§ 20 (" unless it appears that the omission 
W3S intentional "); Michigan: Camp. L. 
1915. § 13790 (after-born child shall take his 
share. "unless it shall be apparent from the 
will that it was t.he intention of the testator" 

, 
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§ 24i6 PAROL EVIDENCE RULE 

• 
§ 2476. False. Demonstratio non Nocet; General Principle. It is not neces

...... sary, and it is nd; humanly possible, for the symbols of description, which we 
call words, to describe in cvetj' detail the objects designated by the symbols. 
The notion that a description is a complete enumeration is an in::;!.inctive fal
lacy which must be got rid of before interpretation can be properly attempted 
(ante, § 2458). For example, a devise of "the house owned by mp. at No. 19 
Cedar Street, ;Hillvillf::, :\Iassachusetts," is obviously a mere shorthand indi
cation of some simple but essential attributes of the house. How many 
stories, rooms, doors, windows, closets, has it? "'hat is the color of paper 
on the respf:!ctive walls, the kind of wood in the Boors, the number of steps 
on each stair-flight, the pat cern of the window frames? These and a hundred 
other details would go to fill out the description. 'Yithout them, it is imper
fect, in an absolute sense, Yet no one would insist that the devise was void 
for uncertainty, for lack of the addition of these details. Why? Because 
the few features 71umiioned do happen to suffice to fulfil the purpose of interpre
tation, namely, to enable us to find the object designated, and to select it with 
fair certaintv from others . • 

Certaint.y, in other words, is a relative term; it signifies that the few terms 
employed are the essential ones for the purpose. Had they not been in 
themselves sufficient, we might even have looked at extrinsic declarations of 
intention (ante, § 2472). 

Com'ersely, then, an e.rcessiL'e description is not inherently fatal, if the 
essential terms of it can be ascertained. A devise of "my yellow house at No. 
19 Cedar Street" may lead us to a white house at that place; and if we can 
surely believe, under all the circumstances, that the street number of the 
to make 100 provision); § 13791 (nmitted Hedderich v. Hedderich. 18 N. D. 488. 12:J 
child. ctc., shall take his ~harc. if "it shall N. W. 276; 1910. Schultz t'. Schultz, 19 N. D. 
appear that such omission was not intentional, 688, 125 ~. 'V. 555 ("parol testimony" not 
but wr.s made by mistake or accident"); admissible, under Rev. C. 1905, § 5119 pro-
1898, Carpenter v. Snow, 117 !\fit-h. 489, 76 viding "unless it appears that such omission 
N. W. 78; Minnesota: Gen. St. 1913, § 7260 was intentional"); Rhode I.land: Gen. L. 
(it must appear that "su~h omission was 1909, c. 254, § 22 (omitted child takes a share 
intentional") ; .Mi •. 9i.sippi: Code 1906, "unless it appears that the omission was 
§ 5080, Hem. § 3368 (pretermitted posthu- intentional"); 1899, Re O'Connor, 21 R. I. 
mous child); Missouri: Rev. St. 1919, 465, 44 At!. 591; Utah: 1896, Atwood's 
§ 514 (child of testator" not named or provided Estate, 14 Utah I, 45 Pac. 1036; Wisconsin: 
for in such will" takes as if decedent were Stats. 1919, § 2287 (when a testator omits to 
intestate); Montana: Rev. C. 1921, § 7009 provide for a child, etc., "and it shall appear 
ilike Cal. Civ. C. § 1:J07); Nebraska: 1904, that such omission was not intentional but 
Brown v. Brown, 71 Nebr. 200. 98 N. W. 718 was made by mistake or accident." such child 
(collecting the cases); 1906. Brown v. Brown, shaH take a share, etc.}; 1904, Sandon v. 
77 Nebr. 125, 108 N. W. 180 (no authority Sandon. 123 Wis. 6oa, 101 N. W. 1089. 
cited); Nerada: Rev. L. 1912, § 6216 (omitted Distinguish the following question. arising 
child is to receive share, "unless it shall appear under such a statute: 1898. Callaghan's 
that such omission was intentional"); New Estate. 119 Cal. 571, 51 Pac. 860 (will leaving 
Jersey: Compo St. 1910, Descent § 8 (posthu- property in A. to grandchildren; the Code, 
mous children must be "expressly excluded § 1307, would allow them to have an equal 
or barred" in the will) ; North Carolina: Con. share if in the will the testator had" omitted 
~~. 1919, §§ 4166-4168 (devises to deceased to provide" for them; to show that they had in 
children, etc., not to lapse but to vest in issue, effect been omitted. evidence that the testa
"unless a contrary intention shall appear by trix did not own or claim any property in A. 
the will"); North Dakota: Compo L. 1913, at the time of making the will, excluded, be
§ 5675 (like Cal. Civ. C. § 1307); 190<), cause there was an express provision). 
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house, not the color of the paint, is the essential term, we are to apply the 
devise to that house. Just as we found that the omitted terms were not 
essential to applying the description, so we may find that some of the inserted 
terms are not essential. Each description of a single object must be conceived 
of as a single utterance, -- just as one dpher cable word may represent a 
message of forty words. We arc doing it no violence b~· ignoring the non
essential terms; for neither the omission nor the insertion of non-essential 
terms alters its essence as a whole. By concc.h·ing dearly the singleness of 
each description as a symbol of a single object, we a:;precinte that the imper
fections of either omission or insertion (10 not destroy its character as a single 
effort at the designation of a single ohject. 

And so we come to the maxim Falsa demollstratio non 1l0cet. 

The practical problem in a particular case of course is to ascertain which 
specific term is the essential one. But the important point of theory is that 

. the process of ascertaining it, and then of ignoring the others in the appli
cation of the description, is entirely consistent with the general process of 
Interpretation. Ever since the time of Bacon (to go nl) further back) this has 
been understood and accepted: 

Circa 1597, Sir Franc~y Bacon, :\1a.xims of the Law. XXI\, (\Yorks, Spetlding's ed., vol. 
XIV, p. 267): '" Prresentia corporis tollit errorem nominis. et "eritus numinis toIlit errorI'm 
demonstrationis.' There be three degrees of certaint~·, presence; name; and demonstra
tion or reference: whereof the presen('e, the law holdeth of greatest dignity; the name, in 
the second degree; and the demonstration or reference, in the lowest; and always error or 
falsity in the less worthy shall not control nor frustratc sufficicnt ('ertainty and .... erity in 
the more worthy. And therefore if I give a llOrse to 1. D. being pre5ent, and say unto him, 
1. S. take this; this is a good gift, notwithstanding I call him by a wrong namc; but so had 
it not been if I had delivered the horse to a stranger to the use of I. S. where I meant 1. D. 
So if I say unto I. S., Here I give you my ring with the ruby, and deliver it with my hand, 
and the ring bear a diamond and no ruby; this is a good gift notwith:;tanding I named it 
amiss. . . . Now, for the second part of this rule, tou('hing the name and the reference; 
for the explaining thereof it must be noted what things sound in nalJlc or in demonstra
tion, and what things sound in demonstration or addition; as first, in lands the greatest 
certainty is, where the land hath a proper name and cognizance; as, 'the manor of Dale,' 
'Grandfield,' etc.: the nell.-t is equal to that, when the land is set forth by bounds and 
abuttals, as 'a close of pasture abutting on the east part upon Emsden Wood, on the south 
upon, etc.' ••• Therefore if I grant my close ('ailed Dale, in the parish of Hurst, in the 
county of Southampton; and the parish like\\;se cxtendeth into the county of Berkshire, 
and the whole close of Dale lieth in the county of Berkshire; ~'et because the parcel is 
specially named, the falsity of the addition hurteth not; and yet this addition did sound 
in name; but, as was said, it was less worthy than a proper name." 

1861, C.4..TON, C. J., in Myers ..... Ladd, 26 Ill. 415, 41i: "If I give a bill of sale of my 
black horses, and describe them as being now in my barn, I shall not avoid it by showing 
that the horses were in the pasture or on the road. The description of the horses being 
sufficient to enable witnesses acquainted '\\;th my stock to identify them, the locality 
specified would be reject<.:>d as surplusage. Nor is this rule confined to personal propcrty. 
It is equally applicable to real estate. If I sell an estate, amI describe it as my dwelling 
house in which I now reside, situate in the city of Ottawa, I shall not avoid the deed by 
shO'l\;ng that my was outside the city limits. So if a deed describe lands by its 
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correct numbers, and further describe it as being situated in a 'I';rong county, the latter is 
rejected. The rule is, that where there are two descriptions in a deed, the one, as it were, 
superadded to the other, and one description being complete and sufficient of itself, and 
the other, which is subordinate and superadded, is incorrect, the inconect deS<'ription, or 
feature or circumstance of the description, is rejected as sllrplusage, and the complete and 
correct description is allowed to stand alone." 

In applying the principle there is no inherent difficulty. The process con
sists in looking at all the circumstances (ante, § 2-170) that can throw light on 
the sense of the words of description and their relative essentiaiity; and the 
terms thus found to be the essential ones are applied, unless they are too un
certain (ante, § 2473) and therefore void. 

But the superficial beating of other rules has tended often to create COIl

fusion, and to obstruct the full operation of the present one: 
(1) The supposed rule against disturbing a "plain meaning" (ante. § 2-1(2). 

When the present rule is to be applied, a part of the description being found 
erroneous but non-essential, three situations may be distinguished. First, 
only one object may be eligible to answer the description; this is the com
mon case (illustrated above by Bacon's examples), about which no difficulty 
can arise. Secondly, two or more objects may be eligible, the description be
ing in one part imperfect for one, in another part for the other; this is a fre
quent case, and the rule is equally well settled. l Thirdly, two or more objects 
may be eligible, one of which perfectly answers the description, the others 
imperfectly in some respects. Xow in this situation the rule against dis
turbing a plain meaning (if such a rule be recognized) will of course oblige 
us to apply the description to the first object, even though it could be made 
to appear that a purt of the description was nOll-essential and that the essen
tial terms of it were actually used to designate one of the other objects. So 
far, then, as such a rule is recognized, it prevents the due operation of the 
present principle.2 

(2) The rule against overthrowing the terms of a document by reason of a 
mistake of drafting (ante, § 2421), or, what is the same thing, by declarations 
of a contrary intention (anie, § 2471), is a legitimate one, and must be ob
served. Hence, if a devise is of "my white house at Ko. 19 Cedar Street," 
and it is proposed to ~how that the word "white" was by mistake inserted 
for" green," this proposal must be rejected as improper. Now, in many of 
the instances of this sort,3 that has been the form of the proposal, and the 
Court's necessary rejection of it has therefore seemed to be a discountenancing 
of the present principle that' falsa uemonstratio non nocet.' By approaching 
the problem from the wrong point of view, the party has prevented the docu
ment frem being rightly dealt with. The words cannot be overthrown irom 
within (as it were), by attacking the terms of the document; but, taking 

especially Tacker 1>. Seaman's Aid Society, 
Mass. 

§ 2476. 1 The only question here is whether 
declarations of intention may be considered: 
ante, § 2474. a Particularly in Kurtz 1>. Hibner, 111., eited 

see 11081, § 2477. 2 The cases are collected a1l/e, § 2462: 
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them as they are, they can be interpreted from without, and the imperfect 
surplusage of description will not prevent the application of its essential terms. 
Hence, in such cases as above, if the attempt is made to interpret the de
scription by looking at the testator's circumstances, and if the circumstances 
are that he had one house oniy on Cedar Street, that it was numbered 19, and 
that it was in former days painted white, we may then be willing to conclude 
that the color-term in the description is entirely subordinate and non-essential, 
and that the now green house at No. 19 Cedar Street is the identical object 
which the testator was attempting to describe in the words" my white house 
at No. 19 Cedar Street." In so doing, we make no assumptions whatever as 
to how the word" white" came into the will, whether by a draftsman's mis
take or otherwise; we merely interpret what is found in the document, and 
we conclude that the description as a whole was used of a particular 
house. The occasionally improper method of approaching the problem, then, 
explains most of the rulings in which the present principle seems to be 
• • inoperatIve. 

(~) When, in applying the present principle, the imperfect surplusage is 
ignored, the remainder must of course be 8l1fficiently definite to be capable of 
application; else it would be void for uncertainty (ante, § 2473). 

The question, then, often arises whether, in a will, a term may be implied 
which would be necessar~', and also sufficient, to remove that uncertainty. 
For example, in a devise of "a four-story house at No. 19 Cedar Street," it 
may appear that the testator owns no house at No. 19, but does own a four
story house at ~o. 219 on that street; assuming, then, that the house-number 
is non-essential, the remaining terms are" a four-stoQ' house on Cedar Street"; 
but this is obviously by its vagueness incapable of application. Now it may 
be assumed that the testator would not have devised a house not owned (or 
belie\'ed by him to be owned) by himself; 4 but the fact remains that the 
terms of a will are merely" a" four-story hoase. Is there, then, any stretch 
of reasoning by which, though not directly inserting the words "owned by 
me," we may construe the word" a" or" h0use" as signifying" one of mine," 
or the like? This is the point of controversy on which many rulings turn; 
and the general opinion is that no such implication is permissible. Such 
rulings, however, do not involve any doubt of the principle' falsa demonstratio 
non nocet'; they merely decline to imply into the will, for the purpose of 
being interpreted, words which are not there. 

§ 2477. Same: Application to Deeds and Willa. (a) In its application to 
deeds of land, the foregoing principle has long been recognized without hesita
tion. Numerous presumptive canons of interpretation have been formed, 
as to the prevalence of monuments over distances, and the like, for those 
parts of a description which d(>-8.1 particularly with thr! metes and bounds; 

4 In Roman custom, on the contrary, this 
indircct mode of gift was not uncommon: Just. 
Instit. II, 20. 4: .. ~ on solum autem testatoris 

vel heredis res. secl c\' aliena legari poteat; ita 
ut heres cogatur rcdimerc eam ct pnestare, vel, 
si non poteat rcdimere, restilUationem dare." 
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but the principle is exemplified in all kinds or descriptive terms.1 Probably 
the reason why there has not here been the confusion which has marked sOl11e 

§ 2477, 1 ENGLAND: 1898, Cowen ~. True- not invalidate deed); § 1783 (in actions for 
fitt, 2 Ch. 551 (deed of rooms on 2d floor of real estate, .. parol testimony Dlay be intro-
Nos. 13 and 14, Old Bond St., with freD duced to identify the land sued for, and fit it 
ingress .. through the staircase and passage of to the d<:!scription contained in the paper-
No. 13"; there was a staircase in No. 14 but writing offered"); 1819, Cherry ~. Slade, 3 
none in No. 13; held that the words .. of Murph. N. C. 82 (leading opinion, by Taylor, 
No. 13" might be rejected as 'falsa demon- C. J.); 189G, Higdon I). Rice. 119 N. C. 
stratio,' and the deed made effectual by the 623. 26 S. E. 256 (example of erroneous 
only staircase); H1l5. Eastwood I). Ashton, courses, distances, etc., applied) ; 189G. 
A. C. 900 (deed describing acreage, oceupancy. Davidson v. Shuler's Heirs, ib. 5S2, 26 S. E. 
etc., inconsistently; principle applied); 1919. 340 (to locate a chestnut-tree corner, evidel\ce 
Watcham v. Attorney-General of East Airic!!. of the one actually marked, udmitted. although 
Protectorate, A. C. 533 (discrepancy in a the description "a chcstnut, S. E. corner of 
grnnt betwp.en acreage named and acreage G. \V.'s lot" became erroneoUs, and n,ad 
as given by physical boundaries; User ad- .. :-;. E. corner. etc."); l!lDO, Wiseman c. 
mitted to show actual meaning). Green. 127 N. C. 288. 37 S. E. 272 (Furches. 

Umn:o STATES: Add here the Codescctions J.:" The deed contains the following caU,,: 
ljuoted ante. § 2458: Federal: 1!l04. Resurrec- 'Beginning ou the southeast bank of Toe riVer. 
tion G. M. Co. v. Fortune G. 1\1. Co .• 128 Fed. two rods below the mill house. and runs W~8t. 
668, C. C. A. (mining claim); 1905. Clayton north. cast, and south. to the bcginning, so as 
t'. Gilmer Co. Ct .• 58 W. Ya. 253. 52 S. E. 103; to inclUde the mill and site and two acres of 
.4rkansas: 1919. Brown & Hackney Co. v. land. it being and including the land solcl !'~ 
Daubs, 139 Ark. 53, 213 S. W. 4 (interesting the exr.ess of th" homestead of A. Wiseman.' 
example of the distinction between giving It appears from the survey and the evidence 
effect to a mistaken draf: and interpreting a in the ease that the land contained in the calls 
misdescription; here. a contract to sell timber of this deed docs not include the saw mill. nor 
in described areas) .. California: C. C. P. 1872. the grist mill, nor the mill site. But. if the 
§ 2077; 1905. Garnier's Estate. 147 Cal. 457. first call 'west' is reversed, and read 'cast,' 
82 Pac. 68; Colorado: 1910. Duncan v. Eagle instead of 'west: the description in the deed, 
Rock G. M. & R. Co .• 48 Colo. 569. III Pac. 'beginning on the southeast bank of the Toe 
588; Georoia: 1904. Leverett v. Bullard. 121 river. two rods below the mill house.' will 
Ga. 534, 49 S. E. 591; Illinois: 1921, Hrenne- include both the saw and grist mill and tnill 
man v. Dillon. 296 Ill. 140, 129 X. E. 564 ("all site .•.. It seems to us that common sense. 
that plot of ground," etc., applied to certain justice, law, and the precedents of this Court 
property though not correct in some par- sustain the ruling of the Court. and the finding 
ticulars); Kentucky: 1906. Kerr v. De Lancy. of the jUry that 'west' was n tnistake. and 
- Ky. .91 S. W. 286 (extreme illustration) ; should have been written' east.' This b~ing 
1910. Daniel v. New Era L. Co., 137 Ky. 535. so. the Court docs not change the deed. but 
126 S. W. 108 (calls of a survey omitted); only puts a legal construction upon it. which 
Maine: 1915. Perry v. Buswell. 113 Me. 399. creates no new rights, nor does it affect the 
94 Atl. 483 (" my homestead place in the town rights of others "); 1905. Hill v. Dalton, 140 
of Exeter," but part was in the town of N. C. 9. 52 S. E. 273; 1915. Ritter Lumber 
Garland); Mississippi: 1897. Gordon v. Co. v. Montvale Lumber Co .• 169 N. C. 80. 
Kitrell. Miss. • 21 So. 922 (an assessment 85 S. E. 438 (whether a surveyor's marked 
of "east fractional section 12. township 6. line nnd corner shall control); Pennsylvania: 
range 6. W." and a deed of "lot 6. McLeod's 1900. Silliman v. Whitml'r. 196 Pa. 363. 46 
subdivision. west side of river, section 12. At!. 489 (deed describing land erroneously as 
township 6. range 6. W"; identity of the two to county. admitted); South Carolina: 18na. 
parcels shown); N ehra8ka: 1907. Hart v. Scates v. Henderson, 44 S. C. 548, 22 S. E. 724 
Murdock. 80 Nebr. 274. 114 N. W. 268 (survey (where the fourth side of a lot was said to be 
describing a course as "east" instead of bounded by a lot owned by C. H. C .• and this. 
"west"); New York: 1844. Hathaway v. on being shown incorrect. was rejected. and a 
Power, 6 Hill N. Y. 453 (a deed of "all thnt lot owned by K. and F. taken as boundary) ; 
certain tract or parcel of land sit1mte in Tennessee: 1858. Fancher v. DeMontegre. 
township number 11 in the third range of 1 Head 40 (deed-land described as "Grant 
townships ••.. it being 160 acres of land. No. 4795 to J. R."; that the grant waS really 
in lot number 14," held to convey all of lot 14. No. 4794 to T. B. E .. held immaterial. the 
though it contained 185 acres; "the number land being otherwise sufficiently identified); 
of acres . . . can only be regarded as an Utah: 1892. Rushton v. Hallett. 8 Utah 277. 
attempted designution of quantity which turns 30 Pac. 1014 (deed rcserdng "the strcet here-
out to be erroneous"); North Carolina: Con. tofore deeded to said city"; a street had been 
St. 1919. § 992 (vagueness of description does laid off but not deeded; the description was 
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of the testamentary cases is that, with deeds, no one would ordinarily think 
of proposing to overturn its words on the ground of individual mistake, the 
standard necessarily being a mutual one (al/te, § 246(3); and thus the problem 
is usually approached from the proper point of view.2 

The principle is of course equally applicable to contracts and all other 
bilateral transactions.:! 

From the foregoing class of cases should be distinguished those in which an 
insufficient description (as in a deed naming a section, without range or 
township) creates an equh-ocation (ante, § 24i2); those in which the mis
description suffices merely to deprive of the right to the remedy of specific 
performance; and those in which the misdescription arises on the face of 
the document, through inconsistencies or uncertainties ,..,.hich require to be 
reconciled or qualified as between each other.4 

(b) Many early English rulings upon wills recognize the principle, and 
some of them s~ow a surprising approximation to the modern attitude; 5 in 
applied to that street, the error being "mat
ter of description only"); West Virginia' 
1019, Ahner v. Young, 84 W. Va. 3:36, gO S. E. 
&52 {whethp.r boundaries or lines control). 

This rule has been applied even to a de
scription in a statute: 1904, Zimmerman "'
Brooks, 118 Ky. 85, 80 S. W. 44:3. 

For cases involving the use of an errOllCOU8 

surname of a person, sec all/c, § ::!465. 
2 The following case illustratcs how a Court 

may be misled in this way: 1899, Donchoo ". 
Johnson, 113 Ala. 126, 21 So. 70, 24 So. 888 
(deed; describcd by a line" to a stake at the 
northwest comer," etc. ; the fact that there was 
a stake at the northeast corner but none at the 
northwest corner, and that the word" north
west" had by mistake been inserted instead of 
"northeast," excluded). 

3 1905, Warner v. Marshall, 166 Ind. 88, 75 
N. E. 5S~ (contract by letter to deed ccrtain 
lots; an inconsistent clause stating the value 
as S 10,000, held non-csscntial and rejectible) ; 
lS(}l, New York Life Ins. Co. ". Aitkin, 125 
N. Y. 661,26 N. E. 732 (D. and his wife mort
gaged to the plaintiff; then D. conveyed to 
G., who covenanted to pay the mortgage; 
thcn G. and his wife conveyed to the defendant, 
who covenanted to pay .. a certain mortgage 
made and executed by the party of the first 
part to the N. Y. Life Ins. Co. bearing date 
the 3d day of December, 1868, tQ secure the 
sum of 54000"; the defendant being charged 
with the mortgage made by D. and his wife, 
the description in the defendant's covenant 
waes applied under the circ:umstances to D.'s 
mortgage, in spite of the error of descriLing it 
as G.'s); 1917, Evans 1). Brendle, 173 N. C. 1, 
91 S. E. 723 (decree vesting title in "S. H. 
Fuller," applicd to S. J. Fuller; interesting 
opinion by Clark, C. J.); S. Dak. Rev. C. 1919, 
§ 883 (" Words in a contract which arc wholly 
inconsistent with its nature, or with the main 
intention of the parties, are to be rejected "). 

( E. 0. Eno. 1833, Doe v. Ganoway, 5 B. & 
Ad. 43 (deed of .. all that part of the park cullcd 
or known by the name of Blenheim or Wood
stock Park, situate and being ill the COU!1ty 
of Oxford, and now in the oC~llpation of 
Rir.hard Sm:illboncs, in a direct line across 
the said park etr. ... ; held, that the Ie-nd 
passing was not mcrely the part in the occu
pation of R. S.); U. S. 1895, Lassing v. James, 
107 Cal. 348, 40 Pac. 534, (whcre the terms of 
a covenant wcre contradictory, e\'idence of a 
mistake in not striking (lut one of them was 
considered). Compare the rule as to applying 
the written purt of a policy when it conflicts 
with the printed part; e. 0.: Eno. 1845, 
Alse-ger 1). St. Kathcrine's Dock Co., 14 M. & 
W. 794; Ib39, Saunderson v. Piper, 5 Bing. 
N. C. 425 (cited ante, § 2473, note 3). 

~ 1607, Sir Moyle Finch's Case, 6 Co. Rep . 
65b (a deed held good, for "although the 
grantoi"s christian name was mistaken, yet 
forasmuch as th.!re was a sufficient certainty 
to ascertain the name of the grantor, Be. 
Abbot of W., for that rcason the grant was ad
judged good; for in this lease it is true' nihil 
facit error nominis cum de corpore constat'; 
but othel wise it is of a writ "); 1629, Chamber
laine v. Turner, Cro. Car. 129 (dev'ise of "the 
h011se or tenement wherein W. 'N. dwe\leth, 
called The White Swan, in Old street"; it 
appeared that W. N. occupied oaly the entry 
and three rooms, while other pcrsons occupied 
the remainder; the devise was held to P8.:3S 
the entire house); 1636, BIague v. Gold, Cro. 
Car. 447, 473 (devise of a house" called the 
Corner-House, in Andover, in the tenure of 
B. and H."; in fact the corner-hou~e was not 
in H.'s tenure, but the adjoining house was; 
held, that the corner·house passed; .. and ~he 
addition 'in tenura H.,' although it be not in 
his tenure and is 11 mistake, yet it is but sur
plusage, and although false, shull not vitiate 
the deyise"). 
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the cases of later times there seems to have been a consistent observanee of 
the principle.6 

6 ENGLA.SD: 172:!. Beaumont r. Fell. 2 
P. \Vms. 141 (bequest of 5001, to "Catherine 
Earnley"; Gertrude Yardley claimed it, and 
the facts were that the testator had usually 
callcd her" Gatty" and of course would pro
nounce her surname "Yarnlcy." that he spoke 
so low that the draftsman could hardly under
stand. and finally that he had declared that he 
would do well for her in his will; the Master 
of the Rolls deelared thnt this would not han, 
been considereu. for a devise of lund. but beilll,( 
a chattel bequest "makes it a different case," 
even" after making the statute of frauds, pro
vided there is a will in writing"): 1749. Door 
V. Geary. 1 Yes. Sr. 2;;5 (bequest to the wife 
of "£700 capital East India ~toek in which he 
was then interested, possessed of, or intitlcd 
unto"; he had no East India stock, but had 
in his name £iOO of Bank stock which had 
belonged to the wife: L. C. Bard wicke 
applied the bequest to the latter; ,. why is 
this a greater mistake than the dl'\'is" of a 
black, h,wing only a white horse. where the 
word . black' shonld be rejected'? "); 1784, 
Thomas t'. Steward. 7 T. R. 140. note (devise 
to "ThOln:>s Thomas. eldest son of Thomas 
ThomllS of Chatham"; there was an eldest 
son Thomas, dead before the making of the 
will. and a second son llich,ml; On hearing 
evidence of the circumstances as known to the 
testatrix, a verdict was given fur Hiehard); 
1812. Garvey v. Hibbert. l\) Ves, Jr. 125 (he
quest to "the three children of D. D .• the sum 
of 6001. each"; D. D. had four children. all 
born before the date of the will; nnd the 
bequest WllS applied to all; "the ground on 
which the Court has proceedeu is that it is a 
mere slip in expression; the meaning is all 
children, or all sen'ants; and the Court con
ceiving the intention to be to give to each 
child so much. strikes out tbe specified num
ber"); 1813, Goodtitle t'. Southeru. 1 M. & S. 
299 (devise of "all that my farm. lands, 
and hereditaments called Trogucs-faml, sit
uate within the parish of Darley in the county 
01 Derby. now in the occupation of A. Clay" ; 
two of the closes of Trogues-farm werc not in 
the occupation of Cl:Ly. but were held to pass; 
"the defective descriptiun of tho occupation 
will not alter the de\'ise "); 1820. Doc v. 
Huthwuito. 3 B. & Ald. 6:!2 (devise to "G. H. 
eldest son of J. H.," and in default, etc., to 
"S. H. second son of J. n.," and in default, 
etc., to "J. H. third son of J. II.," and ill default 
etc., to "C. H. youngest son of J. H."; in fact. 
S. H. was th .. third son, and J. II. was the 
second son; issue directed to ascertain whether 
the name or the relative age of the devisees 
was the essential part of the description); 
1844, Newbolt ,'. Pryce, 14 Sim. 354 (bequest 
to "John ~ .. second son of Rev. \V. S. N .• 
vicar of S,"; ti,ere was a W. R. ~ .• vicar of S .• 

lind he had three sons. G. D. X .• H. H. N .• and 
John P. N .• the last being the third; the bt~ 
quest was given to John P. N.; and the fact of 
the testatrbc' "habit of call;ng one of the sons 
by the name of John" was held admissible) ; 
ISH. Lee v. Pain. 4 Hare 201, 249 (bequest 
to "the three sisters of the late Miss J. S."; 
she h'lU four sisters surviving; \Yigram, V. C., 
held that" where a legacy is given to the threo 
children of A. A having four. five. or any larger 
number of chiluren at the date of the will. the 
Court will rejl'l~t the word 'three' upon the 
r,resumptiun of mistake. anu all the childrcn 
of A will b" entitled "); IS53. Bernas~oni t'. 
Atkinson, 10 Hare :!-!5 (citcu (IIltc. § 2474); 
It;56, The Clergy Society, 2 K. & J. 615 
(bequest to ",The Clergy Sodety ... in 
Lonuon"; several societies eonsidered. but 
none found to be till' precise probable objects 
of the testatrix' words: the money therefore 
distributed by the Court upon its own scheme 
c." pres); 1874. Charter v. Charter. L. H. 7 
H. L. :364 (appointment of "my son Forster 
Charter. as the executor,',' and de\'ise of "all 
lilY messuages" to him, he to allow main,,
nanee to the testator's wife ,. as long as they 
reside together in the same house"; the cir
cumstances were that an eluer son. William 
Forster C .. and a younger son. Charles C .. sur
vh·ed. and that the fonner had had disputes 
with hig father and !i\'cd 100 mill'S aw.l~', and 
wus known us .. William," while the latter lived 
in his father's house on intimate terms; the 
probate to William Forster having been re
voked. this decree was sustnir.~c by ~n evenly 
divided vote, onc half of the law lords appar
ently belie\'ing that the term of description 
"resides in the same house" was essential and 
prevailed over the name); 1894. Re Seal. 1 
Ch. 316. 321 (rule of . falsa demonstratio' 
considered) . 

IRELAND: HlOS. I\1'Hugh 11. M'Hugh. 1 Ire. 
155 (cited more fully ante, § 2463, note 3; the 
opinion is apparently ignorant that the present 
doctrine was a simple exit for the dilemma 
created by the other rule): 1£l20, Moore v. 
Phelan. 1 Ir. R. 2:12 (devise of "the seven 
houses I hold in Sydney Terrace"; the 
testatrix held eight houses in Sydney Terrace: 
held that' falsa descriptio non nocet '). 

CANADA: 1910. Re Clement. 22 Onto L. R. 
121 (devise of "the S. W. J4 of lot No.3 in the 
4th concession of the township of North Dor
chester;" the testator owned the S. ~ of the 
N. J1 of lot 3. but not the S. W. !4; held void. 
therc being no "words in the will which would 
be effecth'e to dispose of the land actually 
owned by the testator if the wrong description 
were entirely omitted"; prior Ontario cases 
fully examined. per Riddell, J.); 1910. Smith 
I). Smith, 22 Onto L. R. 127 (devise of "the 
S. W. 50 acres of lot I, concession 12, Lobo"; 
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But in the rulings in the United States there has occurred, in a few juris~ 
dictions, more or' iess apparent confusion of precedents, due chiefly to one 
or another of the three considerations already noted (anie, § 2-176). In par~ 
ticuiar, the case of Kurtz v. Hibner, in Illinois/ has beell the centre of much 

the testator did own 50 aeres in lot I, but the Bishop~. Morgan, are in accord; on the 
N. W. ~i, not the S. W. "~.\; the will referred second point, not all expres81y meet the 
twice to .. all my estate"; held effective, on question; see further a comment by Julius 
the principle stated in Re Clement, supra); Rosenthal, Esq., in the Chicago Legal News, 
1913, Re Car.ilI, Standard Trusts Co. v. l(in~, l\lar. 18, 1871); 1&76, Bishop ~. Morgan, 82 
15 D. L. R.206 Sask. (heqllc8t of "N. E. 74, Ill. 351 (devise of "S. E. 72 of Sec. 10, ' .. 
S. 2, T. 38, R. I" ; the testator owned the N. E. containing 40 aeres more or less," the testator 
74 of S. 2, T. 38, R. 11, and no other item of really owning only the S. E. 74 of the N. E. 74; 
description sufficed; held that words of the fact of his ownership of the latter, ('xeluded, 
ownership could not be implied, and that the on the supposed authority of Kurtz r. Hibner; 
hC'1ucst was void). Dickey, J., and Sheldon, C. J., diss., on the 

7 l/li7IOis: 18iO, Kurtz v. Hibner, 55 Ill. 514 ground that the clause "eontaining 40 acres" 
(de\'i~e to E. of the" W. y::! of the S. W. )01 of supplied a sufficient description; the dissent 
Sert. a2, T. 35, R. 10, containing 80 acrcs," is deariy cor"reet); 187S, Emmert r. Hayes. 80 
and to J. of the "S. Hi of the E. ~-2 of the S. ),.1 Ill. 16 (devise of "m~' "stat" of 195 acres in 
S{'('t. :ll, in T. 35, R. 10, containin~ 40 acres"; T. a, etc.," the testator not owning anything 
the ('ircum~tanc{'s were exrluded that the in the section named; this faet was admitted 
t('stator owned no SO-acre tract in S. 32, but and the de"ise applied; .. where there arc two 
did own such in S. 3:1, and that he owncd a descriptions, one superadd"d to the other, and 
·lO-acre tract in S. 32, but presumably on.~ deseription b('ing ('omplete and sufficient 
not in S. aI, and that E. had been lon~ in oceu- of itself and the othcr, subordinate and supel'
p(ltion of the SO-acre tract under a promisp to added, incorrect, the incorrect feature is rc
dp"isc it, and further that the draftsman of jectcd as surplusage"; this ruling follows out 
the will t.ld hy"mistake inserted 32 for a3, and the implication of Kurtz I'. Hibner; the above 
:11 for 32; the Court's ruliuJ'; was clearly riJ!ht. lan~age is reproduced from the opinion in 
as excluding declarations of intent and the Myers v. Ladd, Ill., quoted ante, § 2476); 1885, 
mi8taken drafting, on the principle of §§ 2421, Bowen I'. Allen, 113 Ill. 53 (devise of "my 
2471, ante; and the opinion intimates that, house and lot in the town of P., Ill., the north 
had the will contained any other term of % part of lot 19 block no. 10, railroad addi
description identifying it, as in Riggs v. Myers, tion"; held, that if the fact appeared that the 
Mo., "my estate" or the like, the case could testatrix owned no house and lot in lot 19, but 
have heen treated as one of misdescription did own one in lot 12, the description would be 
and the erroneous term omitted; the opinion applied;" in Kurtz r. Hibner, had the will 
having been criticised by Redfield, C. J., the described the property as his farm in the town
editor, in a note in 10 Am. Law Reg. N. s. 93, ship and he had held no other in the township, 
it was defended by Caton, J., not the writer then a different result would have been 
of the opinion, in ibid. 353, and was justified reached "); 1887, Decker v. Decker, 121 lll. 
expressly on the above-named ground, that 341, 12 !I;. E. 750 (d(:vise of "my real estate," 
.. if itt this case the word' my' had been used, including" 20 acres off the W. 72 of the N. E. 
instead of 'the: in connection with the descri~ 7.( of the N. E. U of S. 33, T. 18, R. 11," the 
tion, then indeed there would have been testator really owning only the N. W. U of 
something in the will to construe, •.. an the N'. E. ~~; doctrine of the two preceding 
additional description by which the Court caSes followed, in applying the description, 
might have det, "Dined the subject of the treating the erroneous part as immaterial); 
devise after having eliminated' 32'; ••• the 1892, Bingel v. Voll:, 142 Ill. 214, 31 N. E. 13 
fundamental error of the editor consists in (devise of "70 acres off the S, side of the N. M 
his assuming that necessarily the testator d~ of the N. W. 74 of S. 16, T. 5, R. 6," the tes
signed to devise land to which he had a present tator really owning only the S. W. 74, not the 
existing title"; the nlling in Kurtz Il. Hibner, N. W. 74; this fact, and the error of the 
thus explained, therefore standR for two propo- draftsman in not following the instructions, 
sitions, (1) that if a description docs not fit any excluded; though .. if the description, after 
object exactly, the circumstances may be rejecting the repugnant element, were suffi
considered and Bny part of the description cient to describe accuratl;)ly the land, it might 
which appears erroneous and unessential may be adopted"; practically following Kurtz 
be ignored; (2) that, in settling what is the v. Hibner eXllctly, and not inconsistent with 
description to be taken for this purpose, the the three immediately foregoing cases; the 
~'ords .. being my property" cannot be read error of the opinion consists in expressly re
into the will by implication; on the first point, viving the authority of Bishop r. Morgan, 
all the later cases in Illinois, except apparently which had practically been o,·erruled by the 
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three ('!k'l('.!! succeeding it); Hl05, Lnmax r. my property," were actually in the present 
Lomax, 218 Ill. 629. 75 X. E. 1076 (11 v'ill will, so that there was no need for the Court to 
dwised "the S. W. fractional quarter of Sec- imply them into it); 1909, Gallo v. Gano, 239 
tion 24, T. 40. R. 12, E. of the 3d P. M., con- 111. 539. 88 N. E. 146 (devise of "the S. E. J4 
taining about 55.87 acres more or less," and of the N. E. J4 and the N. E. 74 of the N. W. 
al~o devised" the rest, residue, and remainder H of Section 14," etc.; testator did not own 
of my estate"; the testator owned in S. 14, the S. E. ~:i of the N. E. 7:i, nor any part of the 
but not in .. S. 2·1; it was otTered to show that N. E. j,:i. but owned all of the N. W. ~:i; 
"a mistake was made by the scrivener in moreover, he had 40 years before acquired 
drawing the will," in writing "24" for "14"; property described n.s "the S. E. J<t of the 
it appeared that no other quarter section in X. E. J<t" by mutual mistake for "S. E. ~ 
T. 40 contained approximately 55.87 acr('s, of the N. W. ).-""; held, three judges dissent
except the S. W. :-:i in S. 14; the offer as made ing. that the S. E. 7:i of the N. W. ~ passed; 
was rejected, and correctly. on the authority following Decker v. Decker; bu~ really the 
of Kurtz 11. Hibner; but the Court was wili's description should have been treated us 
clearly wrong in not going further and applying a settled term of description for the N. W. H, 
the words "my estate" and "55.87 acres" on the theory of §§ 24ii7, 2463, antc); 1910, 
to the S. W. 7:i of S. 14. n.s done in Bowen 1). Graves v. Rose, 246 III. 76, 92 No E. 601 (devise 
Allen. Decker v. Decker. supra, regardless of of the "N. \V. 7:i of section 12," and the 
the erroneous form of the offer); 1907. Dillard "~. W. ~ of section 9"; the testator in fa~t 
11. Jones, 229 III. 119, 82 N. E. 206 (certain (, ned the N. E. ~ of section 12 and the S. W. 
intestates owned various property, including 7:i of section 9; the devisees w~re already in 
10 acres off the north side of the N. E. 7:i of possession of the tracts owned and said to be 
the N. W. !'4 of Sect. 4. Township 8 S., Range intenaed by the testator, under an allep:ccl 
2 E.; on a bill for partition, the land was sold promise to COIl\'ey; the devisees alleged that 
to the plaintiff; hut throughout the proceed- the wrong words w('re "used by mistak~"; 
ings was described as "S. E. 7:i" instead of the other heirs prayed for 11 partition; th!' 
"N. E. ~"; held that the decree and deed trial Court decreed that the Intters t\ and W 
could be corrected to CO\'er the land actually respectively should be .. stricken out as sur
owned hy the intestat<'s); H107, Douglas v. plusage," and that the devisees should take 
Bolinger, 228 III. 23, 81 N. E. 787; 1907, the tracts thus descrihed and already in th~ir 
Felkel v. 0' Brien, 231 III. 329, 8;~ N. E. 170 possession; held, erroneous, as "this wa~ 
(bill to construe a devise of "the t\. half of the nothing but r~follnation for the purpose of 
S. E. ),4 of Section 27. containing SO acres more correcting mistakes of the t~stator"; three 
or less"; the testator did not own the whole judges dissenting; the majority opinion recog
X. half, but owned the E. half; held that the nized that the letters ~ and W Illip:ht he 
word "north" could be stmek out by inter- rejected, hut held that not enough description 
pretation, thus reading "the half ... eon- remained in the will to identify the tracts; 
taining 80 acres "); WOS, Collins t'. Capes. this is of course a tenable view, and is that of 
235 III. 560, 85 ~. E. ga,l (the testator devi:;ed Caton, J., abo\'e); 1911, Clancy v. Clancy, 
to a son "the west half of the north-cast 250 III. 297, 95 N. E. 141 (testator de\·ised 
quarter of s('ction ten," etc., "containing "the S. ~'2 of the W. H of the N. E. ),,, of 
about seventy-six acres," and then gave" all Sect. 4"; he owned only the S. E. ~4 of the 
the balance and residue of my property" to his N. W. H in that section; held, that on ignoring 
wife; he owned no west half but did own a the erroneous part of the description, nothing 
north half of the quarter described, and no sufficient remained, and that the devise was 
other land in that county; the Court applied void); 1917, Cochran r. Cochran, 277 Ill. 2·14, 
the description to the north half, on the correct 115 N. E. 142 (partition of tracts of land 
theory as laid down in Decker v. Decker; devised n.s "the west half of the west half of 
moreover the opinion expressly declares that section 23," etc.; Graves r. Rose followed, as 
the absence of the words "my real estate," to admittin(; evidence that the testator owned 
found in the will of Decker v. Decker, is no other lands, etc.); 1917, Alford v. Bennett. 
immaterial, since "the presumption is that 279 III. 375, 116 N. E. 89 (devise to M. of 
the testator intended to dispose of property "N. 2511,cres of the N. E. J4 of S. 17, in B. P. 
which he owned," citing three cases from other township"; the testator owned nothing in 
jurisdictions; thus the effect is to overrule the N. E. 7:i, but did own (1) the N. \\'. ~4' 
the doctrine of I(urtz 11. Hibner on that point (2) the E. ~ of the S. W. 74. (3) the W. % of 
as explained afterwards by Caton, J., and the S. E. 74. and (4) the N. E. ~ of the S. E. 
assumed in later cases; the unfortunate thing ~. all in that township; in prior dallses, he 
about the opinion is (1) that it assumes to bo had dc\;sed parcels (2), (3), and (4); and in 
following Kurtz 1). Hibner, and (2) that it docs the next prior clause he had devised 15 a~r':'3 
not expr('ssly point Ollt that Bingel t·. Volz and off the S. side of the X. E .. I:i of the ~. \\'. ,I.:;, 
Lomax v. Lomax arc ulso overruled so far as thus leaving undisposed of in parcel (1) :!5 
they ignol';'u the present principle of implying acres of the N. E .. !-4 of the N. W. ~,,; the 
the testlltor's intention; the odd thing is that will contained no words such as .. own~d by 
expTl'ss ~\'ords of such iutent, "the balance of me"; held that as the only lands owned by 
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discussion, and serves ,,,ell enough to illustrate both the principle ,Ild the 
misunderstandings aboat it. On the whole, a sound result is reached in the 
great majority of rulings. 8 

him and undisposed of were these 25 acres. testator owned ouly one lot in the Sr'~OId 
the description could be applied thereto; District (If D. Co .• which lot was No. 68." and 
following Decker r. Dl'cker; this ruling virtu- then the Court "might well have" given 
lilly implies into the will .the words" owned effect to the devise) ; 
by me"); W18. Stevenson r. Stevenson. 285 Indiana: 1865. Cleveland~. Spillman. 25 Ind. 
Ill.4S6. 121 ~. E. 202 (devise of the S. E. ~ 95 (devise of "my land. being the S. ~ of the 
of the S. W. J.;i of Section 5 in T. 7 north. R. 6 N. E. ~-:i. T. 36. R. 3. S. 12." but the testator 
west; the testator owncd no lands in that owned only the N. W. ~; the devise was 
range. but did own in T. 7 north. R. 7 east; applicd to that land. by treatlng the erro
held void; "it iB only where the testator neous part of the description as immaterial); 
sh 'ws hy the langlInge of the will itself that 1881. Judy 11. Gilbert. 77 Ind. 96 (devise of 
the tcstator intends to dispose of his real "N. r.. ~ ofthe S. E. Y.l of T. 29. R. 37. S. 11 .. ; 
?state or all of his real estate by thc usc but the testator owned only the N. r.. ~ of 
therein of such words as 'my real estate' or the S. W. %; the mistake of the draftsman • 
• all my land' or their l'quivruent. that a court not allowed to be shown); 1885. Funk r. 
is authorized to read. as a part of the d('scrip- Davis. 103 Ind. 281. 2 N. E. 739 (devise of 
tion of his land. such words or their equh'a- "N. w .. 14 of T. 27. R. 28. S. 3." tl.,! testator 
lent"); 1920. Johnston t. Gastman. 291 111. owning only the N. E. ~; there being in the 
516. 126 :N. E. 1i2 (Stevenson 1'. Stew'nson will no words such as "my land." the devise 
followed; Iwre the descriptions could not be was not applied to the N. E. ~; Judy v. 
fitted to any property owned by the testator. Gilbert followed. but on correcter reasoning; 
unless certain items as to the "north half" Cleveland r. Spillman distinguished on the 
etc .• were ignored; but the residuary clause abo\'e ground); 1889. Sturgis v. Work. 122 
referred to "the residue of my property." and Ind. 134. 22 N. E. 996 (devise of the" W. % of 
thus the description was given effect as to the S. W. H. etc .... the testator owning only 
three parcels owned by the testator but not the N. E. %; the fact of this ownership ex
described correctly in other particulars); eluded; the cc-rrect principle was conceded. 
1921. Ste\'Cnson r. Stevenson. 297 Ill. 338. 130 but no other sufficient descriptive item was 
N. E. 771 (dC\'ise of quarters in Sect. 8. T. 7 found. and the words "being my property" 
North. R. 6. etc .• near a ditch and tract were refused to be implied); 1895. Rook r. 
owned by the son Halph; testator owned Wilson. 142 Ind. 24. 41 No E. 311 (" My real 
nothing in T. 7. R. 6. but did own as described estate. to wit. the S. E. ~ of the S. E. y';" of 
in T. 6. R. 7; description applied thereto). a certain section; the only land owned by the 

On the Kurtz v. Hibner doctrine in Illinois. testator was the N. E. U of the S. E. ~4; 
it is essential. for correct appreciation of the these facts were considered and the description 
significance of the doctrine. to study Professor applied to the latter piece); 1897. Hartwig 
Henry Schofield's masterly article. "The v. Schiefer. 147 Ind. 64. 42 N. E. 471. 46 N. E. 
So-called Equity Jurisdiction to Const.rue and 75 ("my life insurance policy amounting to 
Reform Wills" (Illinois Law Rev .• VI. 485; SlOW"; there was only one policy. payable 
reprinted in his posthumous yolume. Essays to the v.-ife. and. if dead, to her children; the 
on Constitutional Law and Equity. 1921). wife was dead; facts admitted to identify it 

8 Compare here the cases cited ante. § 2474: as having been treated by him as his. though 
Federal: 1886. Patch v. White. 117 U. S. running to his children); 1899. Whiteman v. 

210. 6 Sup. 617. 710 (will "touching worldly Whiteman, 152 Ind. 263. 53 N. E. 225 (will 
estates wherewith it has pleased Almighty reciting a fOnller will of Oct. 18, 1890. and pur
God to bless me in this life." and disposing porting to be a codicil thereto; the fact that 
"of the same" by a devise of "lot no. 6. in no such fOl'mer will existed. except one of Feb. 
square 403." with impro\·emcnts. in Wash- 1890. destroyed after being incorporated in the 
ington; the testator owned lot 3 in square 406. codicil. admitted. on the theory of "latent 
but not lot 6 in sc;uare 403. and the former had ambiguity") ; 
improvements. but the latter not. and aU his Iowa: 1873. Fitzpatrick v. Fitzpatrick. 36 Ia. 
other lots were otherwise disposed of in the 674 (devise of "Vv·. ~ of the N. E. U of S. 23 
V'ill; held. a. case of false description. so that in T. M. township." the testator owning only 
the lot could be identified by omitting the the E. M: declarations of intention excluded; 
erroneous numbers; four judges diss.); "in all the cases ... the language of the v.-ill. 
Georgia: 1005. Oliver 11. Henderson. 121 Ga. after rejecting the fruse description. has been 
836.49 S. E. 743 (de\·ise of a "lot of land (78) sufficient to show what property or person 
in the Second District of Dooly County"; was intended; .•. we cannot presume that 
the testator did not own lot 78. but lot 68; the testator intended to assert his ownership 
"it should ha\'e b\:en alleged also that the of the thing bequeathed"; Ecluord 11. Eckford. 
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infra, sC!ems to ignore the t.endency of the first being sufficiently identified by the terms .. my 
quotation above); 1887, Christy v. Badger, estate" nnd "Big Spring"); 1897, Gordon 
72 Ia. 581, 34 N. W. 427 (devise of "n smnll v. Burris, 141 Mo. 602. 43 S. W. 642 (bequest 
fann in Wayne Co., In., near the Missouri to" Lucy May Gordon. granddaughter"; 
line" ; rule of Fitzpatrick t'. Fitzpatrick, the fact was receh'ed that there was n grand-
supra, followed); 1887, Covert 11. Sebern. 73 daughter Mary Jane G., called •. May" by the 
10..564,35 N. W. 636 (devise to "my stepson testatrix); 1909. Childers v. Pirkenpaugh, 219 
H. S. Covert"; there was only a stepson Mo. 4':'5. 118 S. W. 478 (Riggs v. Myers 
namoo. John Harvey C.; the mistake of the followed); 
scrivener allowed to be proved. to identify the New Hampshirc: 1855, Winkley v. Kaime. :J2 
devisee); 1892, Eckford v. Eckford, 91 Ia. 54. N. H. 268 (devise of "36 acres more or less in 
58 N. W. 1093 (devise of "S. E. ~4 of T. 14, lot 37 in the 2d division in Bamstead." the 
R. 98, S. 17," in a will beginning" I own the testator really owning only lot 97; the de-
following estate"; the testator in fact owning scription was applied to the latter; ,. hy 
only the S. W. ~ in that section; held, that rejecting the words and figures 'in lot 37,' 
to omit the er:'oncous item of de~cription was it will stand' 36 acres in the 2d division in B., 
here impossible, because "there must be a being the same I purchased of J. P. "'); 1883, 
Bufficient general description in the will to Smith v. Kimball, 62 N. H. 606 (cited ante, 
lead to an identification after the particular § 2463) ; 
description is written out"; the ruling is Ncw Jersey: 1899, Congregational Home Mis-
unsound. in its application of the principle); sionary Soc. v. Van Arsdale, 58 N. J. Eq. 293. 
1907, Whitehouse v. Whitehouse, 136 h. 165, 42 At!. 1047 (plaintiff allowed to take a be-
113 N. W. 759 (Eckford 11. Eckford followed); quest to the "Home Missionary Society of 
1921, Hoefling 11. Borsen, 190 lao 645, !l:i0 America"); 1900, Kerrigan v. Conelly, 
N. W. 750 (devise of "our 22-acre farm N .• J. Eq. ,46 At!. 227 (bequest to "Wood-
section 27 Wheeler township north of town ,. ; stock College in Howard Co., Md.," applied 
Wheeler township was south of town, but the to W. College in Bs.ltimore Co., there being 
only farm owned by testator was one of 22 no other W. College in Maryland) ; 
acres in Section 27 north of town; description Penn8ylvania: 190a, Amberson's Estate, 2().1 
applied to that farm); Pa. 39", 54 At!. 484 (bequest to "the Foreign 
Kanl1all: 1898. Wilson V. Stevt!n3, 59 Kan. 771. Missionary Society," held to signify "the 
51 Pac. 903 «1) a will giving to a child Ollie; Missionary Societ~· of tile MethodiHt Episcopal 
the fact was received that a daughter Viola was Church ") ; 
cnlled Ollie in the family; (2) a will giving to Viroinia: 1897, Wildherger v. Cheek's Ex'r. 
a child "Florence Stevens," living "at Wich- 94 Va. 517, 27 S. E. 441 (" all the residue 
ita"; the fact was received that there was a ... among aU my nieces and nephews; they 
son living south of Wichita, and that the son's are the following": naming se\'eral, but omit-
name Alon~c) might have been the word ting some; the testator's feelings towards the 
understood by the scrivener as "Florence") ; omitted ones. reccivt!d to sec whether the" all" 
1900, Zirkle v. Leonn.rd, 61 Kan. 636, 60 Pac. should be regarded, or the enumeration) ; 
318 (" All the land I now have in the N. W. Washinoton: 1899, Gorkow's Estate. 20 ''lash. 
U of S. 20, T. 13, R. 17, containing about 563,56 Pac. 385 (bequest to" Otto, the child of 
72 acres"; he owned only in the S. W. 7.(; Martha 'K.." held to apply to Arthur K.); 
the description was applied to the latter); 1919, Schmidt v. Powell, 107 Wash. 53. 180 
Kenttocky: 1919, Hughes ['. Orphan Asylum, Pac. 892 (a description "S. ~ of S. E. 27-11-
184 Ky. 461, 212 S. W. 428 (a bequest to "the 19" applied); 
Cleveland Orphan Asylum of Cleveland, Ohio, WeBt Viroinia: 1896, Ross' Ex'r v. Kiger. 42 
an orphan asylum for Jewish orphans," held W. Va. 402, 26 S. E. 193 (bequest to "the 
to apply to "The Cleveland Jewish Orphan M. E. Church school situated in Buck-
Asylum ") ; hannon"; also to "the M. E. Church Foreign 
Louisiana: 1919, Sisters of Charity 11. Emery, Missionary Society"; the facts were an-
144 La. 614, 81 So. 99 (bequest to "the Sisters mitted, (1) as to the first, there being no 
of Charity of the Incarnate Word," held such-named institution in B., but one known 
applicable to a society not exactly fitting this as the "West Virginia Conference Seminary 
name) ; at B.," that the testatrix had frequently 
Massachu3etta: 1908. Poisey 11. Newton, 199 given money to the latter, that it was controlled 
Mass. 450, 85 N. E. 574 (bequest to "their by Methodist Episcopalians and was often 
three children" applied to the testatrix' three spoken of as "the Methodist school at B.," 
grandchildren; two judges diss.) ; and that there was no other Methodist school 
Missouri:, 18i5, Riggs v. Myers, 20 Mo. 997 there; (2) as to the second, there being no 
(devise of "my estate," naming "the S. W. ~:i such-named society, but one known as the 
of S. 4, in T. 60, of R. 38. in Holt Co., Mo., "Missionary Society of the M. E. Church," 
with the privilege of using the water of the that the testatrix was a member of the M. E. 
Big Spring"; the facts being that the testator Church and had contributed to its support) ; 
owned no land in T. 60, but did own quarter- Wisconsin: 1878, Sherwood v. Sherwood, 45 
IlCctions in T. 59, the land in T. 59 was given, Wis. 357 (devise of "lot 9 in block 20 in 
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\i§ 2400-2478] D. INTERPRETATIOI'; OF ACTS § 2478 

§ 247S. Sundry Rules; Interpretation of Sta.tutes. (1) In the course of 
judicial experience, numerous presumptit'e rules have naturally developed 
themselves, concerning the probable meaning of various words, phrases, and 
grammatical constructions. They are in effect definitions of that ordinary 
usage of language which, by the general principle (ante, § 24(1), is always 
the first to be applied, as representing the probable usage of tht: writer. 
These specific rules vary with the nature of the document and the transac
tion. 1n a complete treatise on Interpretation, they would find a place; but 
they are not included in the present purview. 

(2) A stntute is an act of expression by a legislative body; and, as a legal 
act, it present9 the ~",me problems as to intention, integration, form, and in
terpretation, as other legal acts. In general, the foregoing principles and 
problems recur, 'mutatis mutandis'; 1 but the subject cannot be dealt with 
in the present survey.2 

(:3) In determidng the validity of an election as expressing in ball()i.'! the 
wiII of the majority, similar principles of interpretation may be applied. For 
example, it would seem that the general sense of a ballot as accepted by 
persons voting would be the standard; and that such standard could be and 
must be ascertainable by cumulative individual testimony or affidavits.3 

Oshkosh"; the correct principle conceded. 
but here, there being no other words" being 
my land," or the like, in the will, the devise was 
ineffective; otherwise, if the will had said" my 
lot 9." or "the lot which I purchased of D."). 

§ 2478. 1 This is illustrated in Endlich, 
Interpretation of Statutes, 1888, §§ 28-30, 
357-371, 507-510; 1921, Duplex Printing Co. 
v. Deering, 25-1 U. S. 443, 41 Sup. 172; 1905, 
Nye v. Foreman, 215 Ill. 285, 74 X. E. 140; 
1905, State v. Kelly, 71 Kan. 811, 81 Pac. 450 
(opinion by Greene, J., collecting authorities) ; 
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1913, Pelletier v. O'Conneil, 111 Me. 38. 88 
Atl. 55; Or. Laws 1920, §§ 715. 7ltl, 723; 
190.~, Chesapeake &. O. R. Co. r. Deepwater 
R. Co., 57 W. \'a. 641. 50 S. E. 890. 

2 The quc~tion of the condush'encss of the 
enrolled copy of a statute has been dcnlt with 
an/c. § 1350. 

31910. People 't. Sullivan. 247 Ill. 176, 93 
~. E. 97 (a ballot" For or Against etc." fol
lowed hy hlanks for "Yes" .. nd "No"; 
affidavits that voters meant by "Yes" to 
vote for the proposnl, admitted). 
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§2483 BOOKH [CllhP. LXXXVII 

BOOK II: BY WHOM EVIDENCE MUST BE PRESENTED 
(BURDEN OF PROOF, AND PRESUMPTIO~~) 

TITLE I: GENERAL THEORY 

CHAPTER I.XXXVII. 

§ 2483. Production of Evidence by the 
Parties. 

§ 2,184. Evidence sought by the Judge 
'el( mero motu': Questions to Witnesses by 
the Judge. 

§ 2485. Burden of Proof: (1) First 
Meaning: Risk of Non-persun.sion of the 
Jury. 

§ 2486. Same: Test for this Burden: 
Negative and Affirmative Allegations; 
Facts peculi9.rly within a Party's Knowl
edge. 

§ 2487. Burden of Proof: (2) Second 
Meaning: Duty of Producing Evidence to 
the Judge. 

2488. Same: Test for this Burden. 
2489. ~·hifting the Burden of Proof. 

§ 2490. Presnmptions; Legal Effect of 
a Presumption. 

§ 2491. Same: Presumptions of Law 
and Presnmpticns of Fact. 

§ 2492. Same: Conclusive Presumptions. 
§ 2493. Same: Conflicting Presump

tions; Counter Presumptions. 
§ 2494. Same: ' Prima facie' Evi

dence; Sufficient Evidence for the Jurv; 
Scintilla of Evidence. • 

§ 2495. Same: Direction of a Verdict, 
Motion for a Nonsuit, and Demcrrer to 
Evidence. 

§ 2496. Same: Waiver of Motion by 
subsequent Introduction of Evidence. 

§ 2497. Measure of Jury's Persuasion; 
(1) Proof beyond a Reasonable Doubt; 
Rule for Criminal Cases. 

§ 2498. Same: (2) Proof by Prepon
derarlCe of Evidence; Rule for Civil 
Cases. 

§ 2483. Production of Evidence by the Parties. The apportionment of the 
task of producing evidence is one of the most characteristic features of the 
Anglo-American system. It is placed wholly upon the parties to the litiga
tion; it is not required or expected of the jUdge. In this respect the em
phasis is in contrast to the Continental system.l Whether the political 
riotions of self-help, self-government, and 'laissez faire' have ultimately here 
a common source and analClgy would be an interesting question. This Anglo
American feature shows itself, in other aspects, in its frequent relegation of 
the judge to the position of an umpire (ante, §§ 21, 1845), in its abstinence 
from rules for preferred kinds of witnesses (ante, § 1286), and in its reliance 
upon cross-examination by the opponent (ante, § 1367). The Continental 
feature shows itself in its exaltation of the trial juJge's function (as' Dnter
suchungsrich.ter' or 'juge d'instruction '), in h~s responsibility for initiating 
the search for evidence, and (historically in the past) in its multiplication of 
artificial rules of measurement for aiding the judge in estimating the evidence 
(ante, § 2032, p08t, § 2490). Certainly the vital importance of the burden of 

§ 2483. I The contrast. in general. may he 
Buen by n perusal of the collections of Con
tinental trials cited antr.. §§ 194. 2251. and of 
the treatise of De 1a Grasserie. De la Preuve 
au civil et au crimincl (Paris. 1!l12); O. E. 

Bodington. An Outline of the French Law of 
Evidence (1904). ce. VII. VIII; Hans GroH8. 
Criminal InvCf,tigation. trans!. J. and J. C. 
Adam (1907). 
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proof means something very different for the parties, in our system of pro
cedure, from its meaning in the other. It is this feature, together with that 
of the jury, which is responsible for the peculiar double aspect of the burden 
of proof (post, § 2487). 

§ 2484. Evidence sought by the Judge 'ex mero motu '; Questions to Wit
nesses by the Judge. So ext.reme has been the emphasis upon this feature 
of the production of proof, that even the judge's power to call forth evidence 
has in model'n American practice been at times questioned by the Bar. That 
he has no burden or dut~· of doing so is plain in the law. But the general 
judicial power itself, expressly allotted in every State constitution, implies 
inherently a power to investigate as auxiliary to the power to decide; and 
the power to investigate implies necessarily a power to summon and to 

• • questlOn WItnesses: 

1794, Mr. Edmund Burke, Report of Committee on Wanen Hastings' Trial, 31 ParI. 
Hist. 348: "It is the duty of the Judge tr) receive every offer of evidence, apparently 
material, suggested to him, though the parties themselves through negligence, ignorance. 
or corrupt collusion, should not bring it forward. A judge is not placed in that high situa
tion merely as a passive instrument of parties. He has a duty of his own, independent of 
them, and that duty is to investigate the truth." 

1894, Lord ESUER, ),1. R., in COIlI.~on v. Di.~borollgh, 2 Q. B. 316, 318: "If there be a 
person whom neither party to an action chooses to call as a witness, and the judge thinks 
that that person is able to elucidate the truth, the judge in my opinion, is himself entitled to 
call him; and I cannot agree that such a course has nev~r been taken by a judge before." 

The trial judge, then, may call a witness not called by the parties,! 
or may consult any source of information on topics subject to judicial 

§ 2484. 1 ENGLAND: 1894, Coulson D. Carle II. People, 200 Ill. 494, n6 N. E. 32 
Disborough, 2 Q. B. 316 (quoted 8upra). (State's attorney allowed to state that he did 

CANADA: Newfoundland: Consol. St. 1916, not wish to call a certain eye-witness, and to 
c. 83, § 22 (the Court .. may appoint one or request the Court to call him, and then to 
more assessors to advise the Court in any cross-examine him. the defendant also cross-
matters requiring nautical or other expert or examining); 1911, People fl. Cleminson, 250 
professional knowledge "); the other Canadian III. 135, 95 N. E. 157 (the trial Court should 
statutes declaring the judge's power to call not call witnesses at the suggestion of the 
expert witnessp.s are quoted ante, §§ 563, State's attorney, except when they are eye-
1674. witnesses and then only in unusual instances; 

UNITED STATES: Fla. 1886, Selph 11. State, Carle D. Peoille, approved; here three witnesses 
22 Fla. 537, 548 (a judge may "of his own were held improperly called by the judge for 
accord, when the interests of justice demand cross-examination by the State's attorney); 
it," call and examine witnesses; the word 1921. People 11. Cardinelli. 297 Ill. 116, 130 
"not" is apparently omitted by error in the N. E. 355 (judge may call a ~itness not called 
printed opinion); Ga. 1852, Hoskins fl. State, by either party); },f o. 1898, Fullerton v. 
11 Ga. 92, 97 (the trial jud!!;e's right of "direct- Fordyce. 144 Mo. 519, 44 S. W. 1053 (here, a 
ing the necessary proofs to be adduced," physician v.-ho had made an er'lmination 
conceded); Haw. 1919, Kamahalo II, Coelho, under order of Court previously made on 
24 Haw. 689 (loan of money; receipts pur- motion); N. C. 1916, State D. Home, 171 
porting to be signed by the plaintiff were in N. C. 787. 88 S. E. 433 (" It has been the im-
evidence; after both parties had closed their memorial custom for the trial judge to examine 
cases, the trial r::ourt "at his own instance witnesses who are tendered by either side 
summoned to appear before him one R. W. B., wh'mever he sees fit to do so; and the calling 
Esq., to testify as an expert liS to the genuinL'- of a witness on his own motion differs from 
ness of the signatures," croB3-Cxamination by this practice in degree and not in kind"; 
the parties being allowed; held proper; here, expert witnesses .. who are not desired 
sensible opinion by Edings, .J.); Ill. 1902, either by the State or by the defendant ") ; 
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notice,2 or may put additional questions to 11 witness called by the parties,3 
or may 'ex mero motu' exclude inadmissible evidence,4 or may take a view 
of a place or thing.5 

That the trial judge has no power to cause the evidence produced by the 
parties to be supplemented, ne\'er wiII be conceded, so long as the Bench re
tains a true conception of its constitutional funetioll and a due sense of self
respect. There coulrl not have been any question on this subject, had not 
the modern American legal mind been led astray by its habituation to the 
paralyzing effect of another rule, wholly modern, viz. the rule (post, § 2551) 
forbidding the trial judge to comment to the jury on the weight of evidence. 

P.I. 1907. U. S. '0. Cinco. 8 P.I. 389 (judge enll-
- ing new witnesses after case submitted); 1907, 

U. S. v. Base. 9 P. I. 48 (similar); Vt. Gen. 
L. 1917. § 2620 (judge may direct inquiry by 
expcrts; quotcd ante. § 563) ; Va. 1921, 
Pendleton v. Com.. Va. -. lO\l S. E. 201 
(homicide; the Court called a womnn as 
witness who had .. refusf,d to talk" before 
trial. and allowed the prosecutinc: attorney to 
cross-examine her; held proper in the trial 
COHrt's discretion). 

80. too. where the judge sits without a 
jury: 1S83. Barlische A. & S. Fabrik 1'. 

Levinstcin. L. R. 24 Ch. D. 156. 167 (under 
Ord. 56. Rules of 1883. quoted ante. § 1674). 

The appointmcnt of expcrt u·itllcsefs by the 
Coltrt i~ O_lC of the expedients proposed for 
rdol'lning the shortcomings of the present 
system; scc the articles cit('d alltr.. § 563. and 
the statutes there quoted. In Gentry r. Gulf 
&; S. 1. R. Co .. 109 Miss. 66. 67 So. 80m (1915). 
where the trial judge had selected two dis
interested physicians to examine the plaintiff's 
injuries. su,~h examination being in that State 
not allowable. under § 2220. ante. the opinion 

._ proceeded: "We cannot admit thnt physi
cians. or other experts. appointed by the Court 
at the requ;Jst of a party to a lawsuit. are more 
reliable and more disinterested than nre others 
of like attainments and like professional stand
ing. simply because the others have given 
expert tp.stimony at the request of a party to 
the suit"; but this is to be blind to the no
torious and repulsive facl~ of professional 
exper:enr.e. In People v. Dickerson. 164 
Mich. 148. 129 N. W. 199 (1910). Mich. St. 
190.5. No. 175. providing that in bomicide 
cases. on issues of expert knowledge. "the 
Court sball appoint one or more BUitable 
disinterested persons. not cxceeding three. to 
investigate sucb issues and testify at the 
trial." without preventing the parties' use of 
other witnesses. was held unconstitutional. 
mainly because .. the power of selecting and 
appointing witnesSM . . . is in no sense a 
ju!i;cinl act." It is a pity that the Court 
~uffercd such 11 sever(' attack of dikllStophobia 
on the sight of this harmless statute. As the 
history and Imthorities of the present subject 
are ignored ill the opinion and as its fantastic 

logic would hardly be followed elsewhere. no 
further notice of its contents is needed. 

The opinion of Brown. J.. in State v. 
Home. 171 N. C. iSi. hS S. E. ·1:13 (1916) is 
refrp.shingly curt in its affirmation of thc trial 
judge's full power to call l'xpC'rt witnesses. 

That the trial Court has inherent power, 
wit.hout expr('ss statutory provision. to sum
mon witness<'s sel'ms inevitahly included in 
the holding of the Federal Supreme Court 
that SUdl power exists to appoint aTI auditor. 
in an action at law. to hear testimony. make 
a finding. and prescnt a report on the evidence 
for consideration of th" jury; 1920. Re 
Peterson. :!53 U. S. 3'00. 40 Sup. 543; Mr. 
Justice Brandeis' masterly opinion states the 
fundamental postulate thus: .. The right of 
trial by jury does not prohibit the introduction 
of new methods for determining wit". fa~ts 
arc actually in isslle. nor docs it prohibit the 
introduction of new rules of evidence." A 
learned X ote entitled" Compulsory Reference 
in Actions at Law" (Harvard Law Re\-iew. 
XXXIV. 321) commenting on Re Peterson. 
supra. points out the strong foundations of 
that decision and justly terms it "little short 
of epoch-making" in its possibilities of l;1'eater 
flexibility in thc administration of justice. 

2 Post. § 2569. 
3 1877. Sparks r. State. 5!l Ala. 82. 87 (dis· 

tinction drawn between the right to propound 
questions openly to Ii witness and the im
propriety of pri\'atcly consulting a wit.ness to 
discover or suggest further testimony); 1884. 
Littleton v. Clayton. 77 Ala. 571. 575; and 
cases cited antc. § 784. where the scope of this 
part of thc power. as to-day applied. is fully 
examined. 

• 1912. Electric Park Amus('ment Co. v. 
PsichoB. 83 ~. J. L. 262. 83 At!. 766 (here the 
judge excluded an incompetent witness though 
the opponent had made no objection; the 
party offering the witness made the uncon
scionable claim that he had a right to put in 
any illegal evidence if the opponent failed to 
object: the Supreme Court sensibly r('fused 
to sanction this last step in the reduction of tIl!' 
trial judge to the helpless r('feree of an unscru
pulous combat hetw('cn skill and ignorance). 

~ Ante. § 1169. 
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The judiciary's supine observance of that deleterious principle leads nat
urally to the extreme assumption that the judge must not reveal to the 
jurors in any manner his mental attitude towards the trend of the proof on 
the issues; and that any act of his in calling a new witness or in asking addi
tional questions will thus lay him open to the suspicion of unlawfull~· expI'ess
ing himself on the weight of evidence. The morbid jealousy with which 
some Supreme Courts watch against violations of that rule leads them of 
course to adopt an attitude of hostility against the trial judge's constitutional 
power to interrogate witnesses. This attitude will not disappear until, by a 
healthy reaction, the trial judge's pristine power to act as a thirteenth juror 
and comment on the weight of evidence is once more restored to him. 

§ 2485. Burden of Proof; (1) First Mes.ning; Risk of Non-Persuasion of the 
Jury. Since, then, the risk and burden of producing evidence falls upon 
the parties themselves, how is it to he apportioned between them? In short, 
which party has the" burden of proof": 1 

In every attempt to explain the principles of the law as to burden of proof 
and presumption, two things at least present themselves for consideration, -" -
the general process, logical and legal, illvoh'cd in determining the parties by 
whom evidence is to be produced, and the significance and usage of various 
terms employed and the incidental problems of each part of the process. 

The difficulties of such an attempt, almost insuperable, arise not so much 
from the intrinsic complication or uncertaint,\· of the situution as from the 
lamentable ambiguity of phrase and confusion or terminology under which 
our law has so long sufferelJ.2 At the outget, then, it wiII be more satisfac
tory to analyze the logical anti legal situation considered in itself and inde
pendcnti:.' of the various usagcs and terms that chiefly cause the confusion. 

(1) Burden of Proof; Risk of Non-per,masion. Whenever A and B are at 
issue upon any f>ubject of controversy (not necessarily legal), and l\I is to 
take action between them, and their desire is, henee, respecti\"CI~' to persuade 
l\I as to their contention, it is clear that the situation of the two, as regards 
its advantages and risks, will be very different. Suppose that A has property 
in which he would like to have ),1 invest money, and that B is opposed to 
having :\1 invest money; :\1 will invest in A's property if he can learn that 
it is a profitable object, and not otherwise. Here it is seen that the advan
tage is with B, and the disadvantage with A; for unless A succeeds in per
suading 1\1 up to the point of action, A will fail nnd B will remain victorious; 
the burden of proof, or, in other words, the risk of non-persuasion, is upon...
A. This does not mean that B is absolutely safe though he does nothing, 
for he cannot tell how much it will require to persuade l\I; a very little argu-

§ 2485. 1 For an arute and comprehensive 
examination of the subject of this chapter. see 
chapters VIII and IX in Professor Thayer's 
Preliminary Treatise on Evidence, the publica
tion of which in 1898 was epoch-making. Pro
fessor Austin Abbott's article in the Uni"ersity 
Law RC\'icw, II. 59. is also enlightening. 

2 The following remark will be thought sin
gular. in view of the condition of the precedents 
on this subject: "Every student of the law 
fully understands the exact import of the 
phrase • burdl'n of proof'" (1897. State ~. 
Thornton, 10 S. O. ~H9, 73 ~. W. 196). 
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ment from A might suffice; or, if 1\I is of a rashly speculative tendency, the 
mere mention of the propoRition by A might without more effect ~I's action; 
so that it may be safer in any case for B to say what he can on his side of 
the question; and thus in fact he, as well as A, has more or less risk, in the 
sense that there are always chances of A's persuading 1\1, no matter how 
trifling his evidence and argument. [But nevertheless the risk is really upon 
A, in the sense that if 1\1, after all said and done, remains in doubt, and 
therefore fails to pass to the point of action, it is A that loses and B that suc
ceeds; because it is A who wishes the action taken and needed as a pre-
requi:;ite to accomplish the persuasion of 1\. J:h!! .ri.~~_<?f. __ ~.?E.:.P.srs;tJ-~sion, 
therefore, i. e. the ris~ 9f. :\J'~ll.Ol.l-~<:tion.J>~Gause. of ,,<l9Y.h.t_llluy-p!operly be 
sald~~Ji.e.:iipoii A~ This is the situation common to all cases of attempted 

·persuasion, whether in the market, the home, or the forum. So far as mere 
logic is concerned, it is perhaps questionable whether there is much impor

\ tance in the doctrine of burden of proof as affecting persons in controvers;y.3 
\ The removal of the burden is not in itself a matter of logical necessity. It is 
\ the desire UJ have action laTeen that is important. In the affairs of life there 
is a penalty for not sustaining the burden of proof, i. e. not persuading 1\1 
beyond the doubting point, ' namely, that 1\1 will not take the desired action, 
to which his persuasion is a prerequisite.' 

, Thus, in practical affairs generally, the burden of proof (in the sense of 
risk of non-persuasion) signifies that upon a person desiring action from 1\1 
will fall the penalty of 1\1'5 non-action unless 1\1 can be persuaded beyond 
the doubting-point as to the truth of the propositions prerequisite to his 
action. What, then, is the difference, if any, between this risk of non-persua
sion in affairs at large and the same risk in litigation? In litigation, the 
penalty is of t!ourse different; the action which is desired of M is the yerdict 
of the jury, the decree, order, or finding of the judge, or some other appropriate 
action of the tribunal. But so also the action differs in other affairs, accord
ing as 1\1 is an investor with money to lend, or an employer' with a. position 
to fill, or a friend with a favor to grant. Is there no other and more radical 
difference? 

The radical difference in litigation, as distinguished from practical affairs 
3 .. In Logic, then, when we apeak of the 

burden of proof, """ arc not speaking of some 
meely artificial law. with artificial penalties 
attached to it. . .. No penalty follows the 
misplacement of the burden of proof, except 
the natural consequence that the assertion 
remains untested, and the audience therefore 
(if inquiring) unconvinced .• " There is no 
• obligation' on anyone to prove an assertion, 
- other than any wish he may feel to set an 
inquiring mind at rest or to avoid the imputa
tion of empty boasting. It is a natural law 
alone with which we are here concerned. -, 
the law that an unsupported asso!rtion may. 
for all that. appears. be either true or false" 
(professor Alfred Sidgwick, Fallacies, 163). 

'It is therefore a fallacy to suppose that 
the necessity of apportioning the burden of 
proof is a .. technical, formnl. legnl" doctrine, 
which is due solely to the artificiality of the 
legnl rules of pleading; yet this fallacy has 
lately made its appearance: 1920. Martin II. 

Columbus, 101 Oh. I, 127 N. E. 411 (con
demnation of land; held error to charge that 
the burden of proving value is on the owner; 
the opinion is fundamentally erroneoUS how
ever in resting this decision on the notion 
that" this proceeding does not admit of an~' 
definite. fOimal, technical issue touching value; 
it therefore does not admit of the technical 
doctrine relating to burden of proof"; the 
opinion is by Wanamaker, J.). 
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at large, is as to the 1E-ode of determining tlze of permfW1an which -
are a l!.rereqyJ~jt.e~to ... M's action. In affairs at large, these are determined 
solely by M's notion of the proper grounds for his action,' depending thus 
on the circumstances of the situation as judged by 1\1. In litigation, these 
prerequisites are determined, first and broadly, by t!Ie substantire law, which .,. 
fixes the groups of data that enter into legal relations-and"consfifute rights 
and duties, and, secondly and more in detail, by the lau;8 of pleading and 
pTocetl!lr~.which further group and subdivide these larger-groups of data, 
and assign one or another sub-group to this or that party as prerequisites of 
the tribunal's action in his favor. Thus, if A were endeavoring to persuade 
M to assist him with money because M's brother B had cruelly assaulted and 
beaten A, M might conceivably exact of A that the latter first prove to him 
- i. e. persuade him not merely that B had beaten A, but further that 
B had not done this in self-defence or by A's consent or in ejecting A from 
B's premises or otherwise for some reason, legally justifiable or not. In a 
legal tribunal, on the other hand, the substantive law will define and limit) 
in the first place, the reasons to be regarded as justifiable, and will thus 
narrow the total of facts that can in any event be involved; and, in the 
second place, the law of pleading will further subdivide and apportion these 
facts. It will inform A that he need persuade the tribunal of two facts only, 
namely, that A was beaten and it was B who beat him; 5 and that, Upon 
persuading the tribunal of these facts, its action wiII be taken in his favor, 
and A's risk of the tribunal's non-action will th€:reupon cease. It will inform 
B that at this point the risk of non-action will turn upon him, in the sense 
that he needs the tribunal's action in order to relieve himself from the con
sequences of its previous action, and that this action (by way of reversing its 
provisional action in A's favor) will depend upon his persuading the tribunal 
as to certain specified facts by way of excuse or justification. Perhaps the 
same law of pleading may further apportion to A a third set of facts to be 
the subject of a replication, in case B succeeds in obtaining action in his favor 
on his plea. 

But the groupings defined by the substantive law and the further subdivi
sion by the law of pleading do not necessarily end the process of apportion
ment by law. E"en within a single pleading there are instances in "hich 
the burden of proof (in the sense of a risk of non-persuasion) may be taken 
from the pleader desiring action and placed upon the opponent. In criminal 
cases, for example, though there is no affirmative pleading for the defence, 
it is put upon the defendant, in some jurisdictions, to prove the excuse of 
self-defence; in many jurisdictions in which payment need not be affirma-

5 Assuming. or course. that there is no con
troversy as to whether inadvertence or the like 
is a proper subject for the general issue Of for 
an affirmative plea. Yet this was doubted in 
the following case: 1919. Fortier ~. Stone. 
79 N. H. 235. 101 AU. 342 ("whether this 

burden. in the sense of the risk of non-persua
sion. remains with tho! defendant throughout 
the case. [on a plea of sc1f-defenceJ. . . . in 
view of our decisions. is a question of much 
difficulty"). . 
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tively pleaded to a contract-claim, the burden of proving payment is never
theless put upon the debtor; and so in many other instances. The difference 
of effect between an apportionment under this method and an apportionment 
by requiring a pleading is merely that, in the latter method, all questions of 
burden of proof might conceivably be disposed of before trial or the entering 
into evidence; 6 while by the other method the apportionment is not made 
until the trial proper has begun. The other method is less simple in the 
handling; but it has come more into vogue under the loose modes of pleading 
current in modern times in many jurisdictions.7 

§ 2486. S9ome; Test for this Burden; Negative and Affirmative Allegations; 
Facts peculia.rly within a Party's Knowledge. The characteristic, then, of the 
burden of proof (in the sense of a rj~k of non-persuasion) in legal controver
sies is that the law divides the prr·'.·.·.·,; ;. t, stages, and apportions definitely 
to each party the specific facts wnie ~, ",; j j in turn fall to him as the pre
requisites of obtaining action in his ~"': Jr ' .... the tribunal. It is this appor
tionment which forms the important ,- ,:. of controversy for legal purposes, 
Each pa:r.ty"\V,is.4~s, .t.Q, know of wh.~~ he!:., he. has the!I~,~ ,~,l!(lJl::persuasion, 

.-' 'By'what considerations is' this aV}J(;~tionmeIlt determined? Is there any 
single principle or rule which wiII solve all cases and afford a general test 
for ascertaining the incidence of this risk? By no means. It is often said , 

"--:that the burden is upon the purty hat'ing in form the ,(1JJi,rma(i'l:C allegation.! . 
But this is not an invariable tesf . nor "even 'ahvaj;s' a significant circumstance; 
the burden is ofte!J, on o.ne '~:~9 hus a, n!':K~t.~Y~. ass~.t:~~9.~_t~..pr.ove; 2 i!:.~.9rp,!!)on 
instance is that of a promisee aiJp.ging.}·19~~.R~Ifo..tmaoce_.p.La .contract. It is 

.-... -~" ' ...... 1.' - __ .... ~ ....... _'_.. ,...-..... .,J._ . -:.::.-;..... .•. ,,,._ . .,~ ..... ,......, .... ::-·'.·' ... i.,..,., " .......... z .... _-r. .~"." '. -....... "....... \ ,---- .... '.- ...... -. . ., .... , .... _ ................ - . 
G Though In practICe not uauaUJ :/ the Or., 205 Pac. 290 (excepted cases under 

present time; see LangdeU's Discovery i.Hder Or. St. 1915, c. 141, § 33, Prohibition Act). 
the Judicature Acts, Harvard Law Re·/jew, 2 1908, Prentice v. Crane, 234 III. 302, ['·1 
XI. 157, 205. 7.Il". E. 916 (that representations were not 

7 The result is t~at what- were properly true); 1914, Abhau v. Grassie, 262 Ill. G3G, 
questions of pleading are of tel' ,.,: ~"qsed in 104 N. E. 1020 (lack of a license for contractor 
terms of the burden of pro ,;' ". '.I 1896, ciaiming mechanic's lien); Carmel N. G. & I. 
Hopson v. CasweU, 13 Tex. Ch I", '" .:92, 36 Co. v. Smnll, 150 Ind. 427, 50 N. E. 476 (ncrion 
S. W. 312 (indexed under" J3urdCl. ", ~ 'roof" ; to recover money from an officer not legally 
it is said, of n plea in abatemeut, "the burde:" c!'J' ',cd); 1920, Stnte v. Bischoff, 146 La. 748, 
of Bustaining the plea was upon the defend- 84. So. 41 (bigamy; under Rev. St. § 986, 
ant"); 1895, Goodell's Ex'rs v. Gibbons, 91 providing that no prosecution shall be hud 
Va. 60s, 22 S. E. 504 (where the qucstion of unless the indictment is found within onc 
pleading affirmatively the stutute of Iimita- year after information lodged with the prose
tions is discusied indifferently in terms of cuting officer, the burden of proof of the 
pleading and of burden of proof). non-receipt of infolIlIation prior to one yenr 

§ 2486. 1 1842, Greenleaf, Evidence, = 74; is upon the Stnte); 1907, Beckman v. Lincoln 
Ark. Dig. 1919, § 4112; Cal. C. C. P. (372, &; N. W. R. Co., 79 Nebr. 89, 112 N. W. 348 
§ 1869 (" Evidence need not be given in sup- (land-condemnation proceedings); 1870, Lis
port of a negath'e allegation, except etc.") ; bon v. Lyman, 49 N. H. 553 (leading opinion, 
Ga. Rev. C. 1910, § 5746, P. C. § 1020 (vn the by Doe, J.); 1920, Spilene v. Salmon Fnlls 
party" asserting or affirming a fact and to the Mfg. Co., 79 N. H. 326, lOS At\. 80S (whether 
existence of whose case or defense the p~ ''If the defendant, a manufacturer, had taken 
of such fact is essetltial"); 1898, PC(,r-ir' ~ steps to avoid the application of the Em
Boo Doo Hong, 122 Ca\. 606, 55 Pili.', .; ,:,~ ployC,"',:,s Liability Act; burden of producing 
(unlawful practice of medicine; the I ,'udel: r'iiu""~ I>'f being excepted from the Act, held 
placed on the defendant to show a ~:,r<'l:d': ~C) I, :'\:1 the defendant); 1913, Young ~. 
citing Greenleaf); Ky. C. C. P. 1895. ~ !j::,.~,.: \',". ,,~_an, 18 N. Mex. 207, 135 Pac. 86 (non-
Or. Laws 1920, § 726; 1922, State v. -;? , .... ' (> , ',ecutioll of a contract). 
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sometimes said that it is upon the party to whose case the fact is essential. . 
This is correct enough, but it merely adyaI1ce~ th~.in.quiry one stePi we must 
then ask whether there is any general principle which determines 'fo' what 
party's case,dacfis-esseiifiaI~" " ' 

The truth is that thereisJ.JpJ...and c.annoLbe any o.n.e...geJleralsoly~nt.fol'_a11 i-' 
It is merely a question of poIic~- and fairness based on e:ll:perience in ; 

the different situations. Thus, in most actions of i:ort there are many possible; 
justifying circumstances,. self-defence, leave and license, 'valenti non fit in-
juria,' and the like; but it would be both unfair and contrary to e:ll."perience to 
assume that one of them Was probably present, and to require the plaintiff to 
disprove the existence of each one of them; so that the plaintiff is put to prove 
merely the nature of his harm, and the defendant's share in causing it; and 
the other circumstances, which would if they existed leave him without a· ", 
claim, are put upon the defendant to prove. Nevertheless, in !Uali<;i.9J).5 prose-... ; 
cu .. !..ion, on the one hand, the facts as to the defendant's good faith and prob- ; 
able cause, whieh might otherwise ha,-e been set down for the defendant to : 
show in excuse (as the analogous facts in an action for defamation are re- ' 

I 

, 
.. 

sen-ed for a plea of privilege), are here put upOluhe p]ajntiff, Who is required \ 
• 

to prove their non-existence; beeause as a"matter of experience and fairness , .. 
this seems t(d?~ the wiser ,apportionment. So, on' the' other-llano; in an .. , . 
action for defamation (" false words," in the old nomenclature), it might ' 

\ 

have been supposed on other analogies that to the plaintiff it would fall to : 
prove the falsity of the defendant's utterance; J'et as a matter of fairness, it , 
has in fact been put upon the defendant to prove the truth of his utterance.. j 

Thus, no one principle will sen-e in torts as a guiding rule for the various 
cases. In criminal cases, the innovation, in some jurisdictions, of putting 
upon the accused the burden of pro-".ing his insanity has apparently also 
been based on an experience in the abuses of the contrary practice. In claims ' 
based on written instruments, e:\.-perience has led in most jurisdictions to a 
statutory provision, requiring the execution by the defendant to be specially 
traversed or else taken for admitted, a step which stops short of changing 
the burden of proof, but well illustrates the considerations affecting its inci
dence. The controversy whether a plaintiff in tort should be required to 
prove his own carefulness, or the defendant should be required to prove the 
plaintiff's carelessness, has depended in part on experience as to a plaintiff 
being commonly careful or careless, in part on the fairness of putting the 
burden on one or the other, and this in part on the consideration which of 
the parties has the means of proof more available. 

This last consideration has often been advanced as a special test for 
a limited class of cases, i. e. the burden of proving a fact is said to be put 
the party who pre8Umohl!l}uI~peculiar me~~_ol.k!.W:Wledge..e.nabling him to 
its falsity if it is false.:>' But this consIderation furnishes no working rule; if 

--+ --- '"_. • , -. . --", - -_ ..... -. .. , - -. • 

'1842. Greenleaf. Evidence. § 79; 1896. 1906. Kettles 11. People. 221 1lI. 221. 17 N. E. 
Lehman v. Knapp, Ala. • 20 So. 674. 472 (practising dentistry without a. liccllS('; 

441 

, , 
, 

' ... - j 

, '-
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it did, then the plaintiff in an action for defamation charging him to be living 
in adultery should be required to prove that he is lawfully married. This 
consideration, after all, merely takes its place among other considerations of 
fairness and experience as a most important one to be kept in mind in appor
tioning the burden of proof in a specific case. 

There is, theIl, no -one-principle, or set of harmonious principles, which 
afford a sure and unh'ersal test for the solution of a given case.{: The logic 
of the situation docs not demand such a test; it would be uselesS-to attempt 
to discover or to im'ent one; and ~the state of the law does not justif:. us in 

(:saying that it has accepted any. .There are merely specific rules for specific 
cases, resting for their ultimate basis upon broad and undefined reasons of 

-'--;' 'experience and fairness. 
§ 2487. Burden of Proof; (2) Second Meaning; Duty of producing Evi

dence to the Judge. So far as concerns the principles examined above, the 
matter may have come before any kind of tribunal. The inquiry peculiarly 
concerns the procedure in legal controversies; but the settlement of it was not 
affected by the nature of the tribunal. The tribunal might be a judge, or a 
jury, or both, so far as regards apportioning the risk of non-persuasion. Noth
ing has been said, or need be, about a distinction between judge and jury. 
But we come now to a peculiar set of rules which have their source in the bi-

r-partite constitution of the common-law tribunal. Apart from the distinction 
L of functions between judge and jury, these rules need have had no existence. 

They owe their existence chiefly to the historic and unquestioned control of 
the judge over the jury, and to the partial and dependent position of the jury 
as a member of the tribunal whose functions come into play only within cer
tain limits.1 

The treatment of the situation, and the operation of the rules, can best 
, be comprehended by keeping this consideration in mind, namely, that the 

opportunity to decide finally upon the eridential material that may be offered 
does not fall to the jury as a matter of course; that each party must first 
with his evidence pass the gauntlet of the judge; and that the judge, as a part 
of his function in administering the law, is to keep the jury within the bounds 
of reasonable action. In short, in order to get to the jury on the issue, and 
bring into play the other burden of proof (in the sense of the risk of non
persuasion of the jury), both parties alike mWJt first satisfy the judge that 
the defendant has the burden of proving a against the husband of deserting the wife. the 
license); 1922, New York Life Ins. Co. t'. husband pleading her adultery as an excuse). 
Lahr, Ind. ,134 N. E. 657 (insurance) ; • The reasoning upon these various pro-
1920, State ex rei. Woodbury Co. Anti-Saloon posed tests may be interestingly traced through 
League v. Clark. 189 10.. 492. 178 N. W. 419 the fluctuations and conflicts of view in the 
(bill to enjoin a house of prostitution; burden following New Hampshire opinions: 1866, 
of showing want of knowledge is on the owner Kendall v. Brownson, 47 N. H. 186; 1870, 
of the house); 1918, State v. Perello, 102 Kan. Lisbon v. Lyman, 49 N. H. 553; State 1'. 

695, 171 Pac. 630 (proving the exceptions in Perkins, 53 N. H. 435; St!lte v. Keggon, 55 
a liquor-prohibition statute); 1921, State N. H. 19; 1920, Spilene tJ. Salmon Falls Mfg. 
1'. Falkner, 182 N. C. 793, 108 S. E. 756 Co., 79 N. H. 326, 108 Ati. 808. 
(principle held not applicable t() the wife's § 2487. 1 Post, ~ 2550; Thayer, P.elim-
proof of non-adultery on trial of a. charge inary Treatise, c. 5. 
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they have a quantity of eddence fit to be cOllsidered by the jury, and to form ..... 
a reasonable basis for the verdict. This duty of satisfying the judge is peculiar -
in its operation, because if it is not fulfilled, the party in default loses, by order 
of the judge, and the jury is not given an opportunity to debate and form 
conclusions as if the issue were open to them.: It operates somewhat as 
follows: 2 

(a) The party having the risk of non-persuasion (under the pleadings or __ 
other rules) is naturall ... · the one upon whom first falls this duty of going for
ward with evidence; because, since he wishes to have the jur:; act fo!" him, 
and since without any legal c\'idence at all they could properly take no action, 
th"re is no need for the opponent to adduce evidence; and this dt!tythus fN!s 
first upon the proponent (a term conwnient for designating the-party having V 
t11e-ri~k::li.t~i:JIi.:-persua_~~0.n). This duty, howe\'er, though determined in the 
first instance n-... ;-the burdcn of proof in the sense of the risk of non-persua-
sion (ante. § 2485), is a distinct onc, fo:- it is a. duty toward,~ the judge, and 
the judge rules against the part ... · if it is not satisfied; there is as yet no op
portunit ... · to get to the jur .... und ask if the ... · arc persuaded. The judge, then, .",_ . 
requires that at least enough e\-idence be Nit in to be worth considering by 
thc jur ... ·.3 

(b) SUi'pose, then, that the proponent has satisfied this duty towards the . 
judge. and that the judge has ruled that sufficient evidence has been intro
duce!!. The duty has then ended. l'p to that point the proponent was 
liable to it ruiing of law from the judge which would put an end to his case. 
After passing this point he is now befm:£!. the jury. bearing only his risk of 
n(lll-persua~ion (a1/te, § 2485). There is now no dut:-· on either part .... , with 
reference to an...- rule of law in the hands of the judge, to produce eyidence. 
Either party may introduce it, and doubtless both parties will do so; but 
there is nothing "that requires either to do so under penalty of a ruling of law 
against him. The proponent, howeyer, still has his burden of proof in the 
sense of the risk of non-persuasion of the jur...-; i. c. should the jury be in 
doubt after hearing the evidence of the proponent, either with or without evi
dence from the opponent, the proponent fails to obtain their yerdict upon 
that issue, and the opponent remains successful. In this second stage of the 
triaI. with the evidence before the jUQ', the only burden operating is that ~ 
which concerns the jury. the risk of non-persuasion; and not that which 
concerns the judge, - the duty of producing evidence . 

• 

(c) Suppose, howeyer, that the proponent is able to go further and to ad-
duce evidence which if believed would make it beyond reason to repudiate 
the wpponent's claim, e\'idence such that the jury, acting as reasonable 
men, must be persuaded and must render a verdict on that issue for the pro
ponent. Here the proponent has now put himself in the same position that 

I See' on this part of the subiect a useful ar
tide by Professor Austin Abbott. entitled" Two 
Burdens of Proof." in the Harvard Law Review, 
VI. 125, and his article cited ante, § 2485. 

3 'rhe detailed rules for detelmining this 
Bufficiency of evidence are examined pos!, 
§§ 2494. 2495. 
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. was o('('upied by the opponent at the opening of the trial,i, e. unless the op
ponent now offers evidence against the claim and thus changes the situation, 
the jury should not be allowed to render a wrdict against reason,' a \'erdict 

, which would later ha\'e to be set aside as against c\'idence, The matter is 
o· 

j thus ill the hal/ds of t!1f. jl/dge aWlill, as haying the superds()r~' control of the 
I proof; and he may now, as appl;.'in~ a rule of law, TN/llirc the oppo/lcni to 

....... -oduce eridellce, und(~r penalty of losing the ease by direction of the judge. 
A dut,Y,_oL Er.(),luc:ing evidenee, under this penalty for default, has now 
aris~ri for the opponent. It arises for the same reasons, i,; measured b;.' the 
same tests;an;:i ha,; the same consequence:; a,; the duty of production which 
was formerl~' UpOIl the proponent. There nrc, however, two ways in which 
it may be inmkecl by the judge, differing' widely in terms ami in appearance, 
but essentially the sa.me in principle, (e') In the ordinary ease, this over
whelming mass of evidence, bearing down for the proponent, will be made up 
of a variety of complicated data, differing' in evcry new trial and not to he 
tested b~' any set formulas. The judge's ruling will he based OIl a sun'('Y of 

• this mass of eddellee as a whole; and it will direet the jur~' on that issue to 
reIlrler 11 \'erdiet on that l1las.~ of l'I'irll'llCC for the proponent... The propriety 
of this has sometime:; been doubted hy Courts who do not belie\"e the process 
to be precisely analogous to that. of directing a nonsuit for the propollent or 
of enforcing a presumption, as shortly to be explainerl (posf, § 2·l!);j); but the 
better authorit~" gives ample recognition to this process, (e") Another n10rle 
Hnder ,i .. hich this proeess is carrier! out employs the aid of a fixe(1 rule of law, 
i, e. JLPW?lI/nptioll, applicaQ!~ . .!~LillfcI.ell.ccs . ..fmm·-,~crific -el,idcll.cc .to specific 

. \ tacts foriliiriy'pcirT fiFtfe-Y;sue, rather than to thc gen('ralnla:·.~ of eddence 
.jeAiing·9~DJ.I.1~j)roi)ositioILhiissue. If it is a part of the proponent's case, 

for example, to pro\'C that a person is deceased, and he has ofl'ered evidence 
that the person has been absent, unheard from, for seven years or more, and 
there is no other evidence on the subject, then the proponent may ask that 
the jury be directed,,if thc~' belie\'e this fact of absence, to take as true the 
proposition that the person is deceased; if that, moreover, were the only propo
sition at issue, then the direction would be to find a verdict for the propo
nent if this fact of absence were believed. The result is the same a£ in the 

f'preceding form of the process (e') , i. c. :the oppon£'nt loses as a matter of 
f law, in default of evidence to the contrar~'; in other words, the presump
( tion creates for the opponent a duty of producing evidenee, in default of 
I which he loses as a matter of legal ruling, the matter not being open ror 
J the jury, and the risk of non-persuasion, which applies only to the jury's 
: deliberations, ha\'ing ceased to affect the proponent. This partkular 
I 
I form of the process, however (e"), happens to have b.:come known as a 
i, . ...:' presumption." 

The te!'m "presumption" is attended by much confused usage. The partic
ular ambiguity which we need here to guard against is the confusion between 
the inference itself i. e. the propriety of making the inference from the 
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evidence to the' factum probandum' 4 and the effect of the inference in the 
hands of the judge. S~..r.~~, ~:>, )m~s,~mpti?n ".ll?:.e1!n:Ul!l,y!1!i~gJ9r .the_pres
ent purpose, it signifies a ruling as-to tgg~(hlty·".9i.p.rqducing eyidence. "The 
essential characteYarul~operation~r;(pr~sun~tions, so f~~'"a-s"tlle'lil,\-of evidence 
is concerned, is in all cases the same, whether they be cdled b~, one name or 
the other; that is to sa~', they throw upon 'i'he party against ,,"hom they work''''' 
the duty of going forward with the e\'idence; and this operation is all their _ 
effect, regarded merely in their character as presumptions." 5 

Cd) Keeping in mind, then, that. a presumption signifies a ruling of law, and 
that to this extent the matter is in the judge's hands and not the jury's, what 
is the effect upon the legal situation of the opponent if he does respond to this~
duty and comes fOrll"ard 1cith otlier cdc/cllee against the fact" presumed? .... 'When 
he has thus fulfilled his duty under the ruling of law, he puts hilll,.;clf out of 
the hands of the judge amI his ruling, ancI finds himsclf bal"k again in the hands 
of the jur:... He is precisely where the proponent was in the first place when 
he fl;}filled the duty, then his, of producing eyidenee an(I succeeded in getting 
from the judge to the jury. The case is now open again as to that specific 
issue, i. e. free from any liability to a ruling of law against either side, and is 
before the jury, wherc the original proponent (as eyer, whl'll the issue is open 
to the jury) has the burden of proof in the sense of the risk of non-persuasion 
of the jury. The important thing is that there is now I/O 10llger ill force any 
ruling of law by the judge requiring the jury to find according to the presump
tion. H All is then turne(l into an ordinary question of eyidence, and the two 
or three gener'al facts presupposed in the rule of presumption take their place 
with the rest, 1li,d operate, with their own natural force, as a part of the total 
mass of p;obath'~' ma~ter .. ;, . The mai~ point t~ obsen'e is that. the rule '0(\ 
presumptIOn has YlllllShed; 6 because Its functIOn was as a legitl rule to \ 
settle the .matte.r ',nly provjsi~nally, ano to ~a:t upon the opponel~t the duty \ 
of producmg eVIdence, and thIS duty and thIS legal rule he has satlsfied.7 '. -./ 

(e) Are there an~' further stages in this possible shifting of the dut~· of pro
ducing evidence? If is conceivable that the proponent may be able to invoke 
other presumptions, though this is not common. But may not the opponent 
go further than to pro~~~"_~~i(J.e!l"<:~_ sufficient to remo\'e the presumption? .-.. _#~-'.--.-' -- . . 

-- --
4 This is one of the earlier uses of "pre- nearest to the plnyer ig the field of mere scin

sumption"; it i.9 in effect an equivnlent of till as ; if the plaintiff's c\'idence halts there, 
•. inferenrp" (allie. §§ 25, 3S). Such nre Coke's he is lost, The next, or middle. field is that of 
"presumptions, whereof there be three sorts, balancin!!: probabilities: if his e\'idcnce reachcs 
viz., violent. probable. and light or tcmerary" and rests there. he gets to the jury; but they 
(Co. Litt, 6. b), This is what is usually mennt alone can tleride the cause, and they may 
by .. presumption of fact" (posl, §§ 2490, decide it either wny. or may disagree. The 
2491). third and last field is that of legal conclusion: 

6 Thayer. ubi supra. 339. if his evidence can be pushcd into thtit division, 
6 Thaye~. ubi 81lpra, 346. he is entitled to his victory at thc hands of the 
7 The follo",;ng passage fi'om Professor An- judge, and the jury cannot draw it into doubt; 

bott's article. already mention!!d, will servc to but before the judge can do so. the defendant 
illustrate the general situation involved in this has a right to give evidence. !LlId that evidence 
duty of producing evidence: .. To \I.e 0. homelY may bring the plaintiff's evidence back into 
illustration, a civil jury trial may be Olmparcd doubt again, and leave the case in the field of 
to a game of shuffie-board. The first and balancing probabiIitie".'~ 
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}'Iay he not only get the issue opened before the jury again, but aJso go 
further and raise what may be termed a COWlter~pre8urnption.iIl his favor, - ... _" 

so that the proponent will find himself in his original position at the opening 
of the trial, namely, subject to the duty of producing sufficient evidence to go 
to the jury, under penalty, in case of default, of suffering a ruling against him 
by the judge as a matter of law? This result is possible in principle. and 
there are instances of it, though rare. For example, a plaintiff, in an action 
for the burning of his property b~' the def~ndant railway-company's negli
gence, created a presumption of negligence by showing the setting of the fire 
h~' sparks from the defendant's locomotive; the duty of producing evidence 
was thus put upon the defendant, who not only remond it, producing evidence 
suffieient to go to the jury, but by showing the proper construction. equip
ment, and inspection of the locomotive was held to have raised a presumption 
that it had not been negligent, and thus to be entitled to a ruling by the 
judge against the plaintiff, taking the case from the jur~·. 8 

The various possible stages in the foregoing process may be illustrated by 
a diagram; the particular usefulness of the graphic method being that it 
shows in small compass the relation of the stages and the vital distinction 
between the judge's and the jury's situation for the two kinds of burdens: 

JUDGE JUSY JUDGE 

• • 

" "'-. I "'-p 
A ) '" 

". • ,K' 
Z'( ~ 

, 

T 
)Z 

E ' A' 

.. 
" ., 
" o 
~ 
o 

, 

Let A = the starting-point of the proponent having the risk of non-persua-
• •• SlOn on a given Issue; 
A' = the starting-point of the opponent on the issue; 
Z = the point of complete persuasion or proof for the 
Z' = the corresponding point for the opponent. The proponent then finds, 

as soon as he begins his production of evidence, that at any point between .--1 
and K he is subject to a ruling of the judge defeating him for lack of sufficient 
evidence. After reaching K, and obtaining a judicial ruling in his favor as 
to sufficiency of evidence, he is now free from his duty of producing evidence 
to the judge, and has only his risk of non-persuasion of the jury. But he lllay 

8 Hl06, Woodward r. Chicago M. & St. P. 
R. Co., 145 Fed. 577, 580, C. C. A.; 1\10-1. 
Olmstead ~. Oregon S. L. R. Co., 27 Utah 515, 
76 Pac. 557; 18!l5, Mcnomcnie R. S. & D. Co. 
t). R. Co.,!H Wis. 447, 65 N. W. 176; the opin
ion particularly distinguishes previous cases 
in which the defendant had merely removed 
the ,presumption against him by evidence 

, 

Bufficient to go to the jury, but had not raised 
a counter-presumption requiring a ruling of 
the judge in his favor. 

The best exnmple of this application of the 
theory is found in the able opinion of Jaggard, 
J., in Continental Ins. Co. t). Chicago &: N. W. 
R. Co., 97 Minn. 467, 107 N. W. 548 (1900). 

446 



§§ 2483-2498J GEKERAL THEORY § 2487 

be ab!~ to reach with his evidence the point P, and invoke again the control 
of t!4e judge, thus shifting to the opponent the dut:., of producing e\'idence. 
This may be done either by some general rule of presumption that is appli
cable, or by a specific ruling of the judge upon the mass of evidence adduced. 
If the duty is thus created for the opponent, he starts from point A' to sustain 
it. LJntil he has by some evidenee reached point K', he is liable to a judicial 
ruling defeating him on that issue. If he can reach point K', the duty and 
liability of satisfying the judge disappears, and he is in the field of the jury 
again. Here, however, the risk of non-persuasion of the jury is ~;till, as before, 
upon the proponent for that issue; but neither party has an~' duty to satisfy 
the judge. Further, however, the opponent may succeed in reaching point 
P', at which the judge, either by a general rule of counter-presumption or 
by a specific ruling on the mass of evidence, will ordcr a verdict for the op
ponent, unless the proponent comes forward with more e\·idence. Thus the 
proponent again has the liability to produce some evidence, and must again 
attain point K, in order to come into the field of the jury once more. The 
process, however, seldom reaches these advanced stages. If the parties 
cease all production of evidence while the case is between points f{ and P or 
K' and P', i. e. when the risk of non-persuasion of the jury comes to be the 
only and final stage, there are rules for the jur~"s guidance. namely, the 
rules for preponderance of e\'idence and reasonable doubt (post, §§ 2-19i, 
2498). 

The important practical distinction between these two senses of "burdetl 'f\ 
of proof" is this: The risl. of non-persuasion operates when the case has . \ 
come into the hanM of the jury, while the duty of producing el'idence implies ~ \ 
a liability to a rllling by the judge disposing of the issue without leaving the-~_-.) 
question open to the jury's deliberations. 

§ 2488. Same: Tests for ascerta.ining this Burden. As to the tests for 
determining this second burden of proof, it has already been pointed out 
that (a) for the one burden. (the risk of non-persuasion of the jur~') the 
substanth'e la\v and the pleadings, primarily, serve to do this, and, sub
sidiarily, a fule of practice, within the stage of a single pleading, may further 
apportion the burden; but this apportionment depends ultimately on broad 
considerations of policy, and, for individual instances, there is nothing) 
to do but ascertain the rule, if any, that has been judicially determined for, 
that particular class o~ cases. (b) For the other burden (the duty of going 
forward with evidence to satisfy the judge) there is always, at the outset, sueh 
a duty for the party having the first burden, or risk of non-persuasion, until 
by some rule of law (either by a speeific ruling of the judge upon the particular 
e\'idence, or by the aid of an appropriate presumption, or by matter judicially 
noticed) thi~ line is passed. Then comes the stage in which there is no such 
duty of law for either party (although, if the proponent has im'oked some pre
sumption, this stage is immediately passed over). Then, either by a ruling on 
the general mass of evidence, or by the aid of some applicable presumption, 
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the duty of law arises anew for the opponent. Finally, it may supposably, b~' 
similar modes, be later re-created for the proponent. 

There is therefore no one test, of any real significance, for determining the 
incidence of this duty; at the outset the test is furnished by ascertaining who 
has the burden of proof, in t:le sense of thc risk of non-persuasion of the jury, 
under the pleadings or other rules deeiaring what 'facta probanda' are the 
ultimate facts of each party's case; a little later, the test is w!.elher the pro
ponent has by a ruling of the judge (hased on the sufficiency of the evidence, 
or a presumption, or a fact judicially noticed) fulfilled this duty; later on, 
it will be whether the proponent, by a ruling of the judge upon a presumption 
or the evidence as a whole, has created a duty for the opponent; and still 
later, whether, for the purposes of the judge's ruling, the opponent has sati,;
fled this duty. 

It has been suggested 1 that" the test ought in strict. accuracy to be eX

pressed thus, namel~ .. : which party would be successful if no evidence at all, 
or no more evidence (as the case may be), were given?" But it is obvious 
that this is not a test, in any sense of being a useful mode for ascertaining the 
unknown from the known; it is simply defining and re-stating in oth(:r 
words the effect of this duty of producing evidence; it says" the burden of 
proof, in this sense, means that the party liable to it wiII lose as a matter of 
judicial ruling if no evidence or no more e\'idence is gh'en by him"; and 
this does not solve the main problem of determining in a given case whieh is 
t.!!e party thus liable to these eonsequences. 

;- § 2489. Shifting the Burden of Proof. (a) The first bllrdrn above described 
. i the risk of non-persuasion of the jury never shifts, since no fixed rule of -, 

:, law can be said to shift. The law of pleading, or, within the stage of a given 
'. , 

pleading, some further rule of practice, fixes beforehand the issuable facts 
respectively apportioned to the case of each party; eaeh party ma~' know be
forehand, from these rules, what facts will be a part of his case, so far as 
concerns the ultimate risk of non-persuasion. He wnI know from these 
rules that such facts, whenever the time comes, will be hTs to prove, and 
not the other party's; and that they will not be sometimes his and somc
time5 the other's, or possibly his and possibly the other's. The other part~· 
and himself will of course have their turns in proving their respective' facta 
probanda' (though under a strict s~'stern of pleading these turns of proof will 
be more clearly fixed before trial, and may occur at different stages and not 
the same stage of the cause); and the putting-in of evidence may therefore v 
"shift" in the sense that each will take his turn in proving the respec
tive propositions apportioned to him. But the burden does not" shift" 
in any real sense; for each may onee for all ascertain beforehand from 
rules of law the' faeta probanda' apportioned to him, and this apportion-

§ 2488. 1 1849, Best; Evi~ence! § 268; would be dereated. if no evidence were offered 
Ky. C. C. P. 1895. § 526: Oh. Gen. Code on either sid!', lirst mu~t produce his "vi
Ann. Hl~l, § 11-147. par. 3 ("The party who dence") • 

448 



§§ 2483-24981 GEI\ERAL THEORY § 2489 

mcnt will always remain as thus fixed, to whatcver stage the cause may • 
progress. 

(b) The selJond kind of burdell, however the duty of producing evidencc'-\ 
to satisfy the judge, does hare this characteristic referred to as a" shifting." _.J./ 
It is the same kind of duty for both parties, but it may rest (within the same 
stage of pleading and upon the same issue and during one burden of the 
first sort) at one time upon one party and at another time upon the other. 
:.\Ioreonr, neither party can ascertain absolutely beforehand at what time it 
will come upon him 1 or cease to be upon him, or by what evidence it will be 
removed or created, except so far as a presumption has by a rule of law 
been laid down as determining the effect attached to certain facts. :Moreover, 
in a distinctive sense, this kind of burden" shifts" and the other does not, in 
that fluring the unchanged prevalence of the first kind of burden for one part~·, 
the second kind may be shared in turn by one and the other, though the first 
- the risk of non-persuasion of the jury, should the case be left in their 
hands has not come to an end: 2 

]!J20, WALKEH, ,1., in Page v. Camp .'f/g. Co., 180~. C. 330, 10·1 S. E. 667 (negligence in 
setting fire): "Instead of charging the jury that when plaintiff made out a 'prima facie' 
case, it was incumbent upon defendant to go forward with its evidence or take the risk of 
an adverse \'er<iict, the [trial] Court placed the burden upon the defendant to satisfy the 
jury by a prepondcrance of the cyidenl'C that it was not negligent. This was stating the 
principle of law lIlueh too strongly, and no doubt may have caused the jury to miscarry 
in their verdict upon the facts. We have repeatedly statl'ti the true rule as formulated . 
by this and other courts .... The result of all the decisions upon the question is that the~ .' 
plaintiff's 'prima facie' showing merely carries the case to the ju~·, and upon it alone I 
tJley TTW.lI decide for him; but they are not compelled to do so, and whether there is e,ridence : 
on hoth sides, or only on the plaintiff's, the latter has the burden of pro .... ing negligence. . .• : , 

The burden to prove his case is abl'a!l3 on the plaintiff, whether the defendant introduces : 
1 e .... idenee or not. \\llCre we have said, 'It is the duty of the defendant to go forward with .' 
• 

his proof,' it was only mennt in the sense that, if he expects to win, it is his duty to do so ,\ 
or take the risk of an adverse verdict, and not that any burden of proof rested upon him. : i 
He pleads 110 affinnative defense but the general issue, and this puts the burden through- ';1 

out the case OIl the plaintiff, who must recover, if at all, by establishing his case by the--' 
greater weight of evidence." 

-
§ 2·190. Presnmptions; Legal Effect of a Presumption. The whole situation 

is complicated, quite apart from any ambiguity of terms, by the operation of 
presumptions upon specific fragments of the issue under a single pleading, in 
combination with the established practice of leaving to the jury for a general 
verdict the whole of the issues under a pleading. For example, suppose that 
the whole of the plaintiff's case and the whole proposition as to which he has 

§ !l489. 1 Except that it comea first upon 
the proponent having the burdcn of proof in 
the formcr acnse. 

2 The following opinion explains thc dis
tinction: 1920. Jordan 1>. Jordan Co., 94 Cortn. 
384, 109 Atl. 519 (director's dealings with 
the corporation; careful opinion by Guger, 

J.); 188·i, Zollars. J., in Carver 1>. Curvcr, 91 
Ind. 491, 510; 1909. Wylie 1>. Marinofsky, 
201 Mass. 583, 88 N. E. 448 (in replevin, the 
first burdcn is on plaintiff throughout); 1909. 
Ginn •. Dolan. 81 Ohio 121,90 N. E. 141 (notes 
given for valuable consideration). 
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the burden of proof in the first sense and the whole of the issue under the 
pleadings is that A is dead without heirs; suppo~e that the plaintifr has 
offered testimofl\' that A has been for se\'en vears absent from home and un-• • 

heard from, and that there is also testimony in contradiction of these facts from 
the def~ndant amI also testimony from bc;th si!les as to the existence of heirs. 
Here it is obvious that the case is not in the hands of the judge to order a 
verdict for the plaintiff, first, because the death of the plaintifr, as::;urning the 
presumption frorn absence to determine this, is not the onl~' prIJposition es
sential to the plaintiff's case, and, secondly, bee:tllse he cannot pass upon the 
truth of the plaintiff's eontraf\ir·ted testitnon~' as to ab,;cnce and therefore it 
cannot then be known whether the fad !~xi,.;ts on whit'h the presumption 
operates; and thus the case is still ill appearam:e in the hands of the jUQ'. 
:-';evertheless, the matter is still in the hands of the judge (ill theory of law, 

. . 

at least) :i':;-mtlch-asit ever was; that is to say, tlle presumption or rule of 

"

·UlW still operates, so that the fact of absence for seven ~'ear::; unhl'ard from is 
l to be taken, by a. rule of law independent of the jury's belief, a:; equi\'alent to 
i death, in the absence of an~' expianator~' facts to the eontrar~' from the de
Ljendant. This rule of law is still applied, notwithstanding the additional 

elements in the case; for the'jtidge-,vill instruct the jur~' that if they filHl 
the fact of absence for seven years unheard from, and find no explanatory 
facts to account for it, then by a rule nf law the,ll arc to taf,e for true the fllct 
of death, and are to reckon upon it aecordingl~' in making up their verdiet 
upon the whole issue.1 The situation here is e\'en simpler than it is in per
haps the majority of issues in litigation; so that the theoretical cffcet of 
presumptions as legal rulings affecting the duty of producing evidence tellCi::; 
to be lost sight of, in that the issue does go to the jur~' and the case of the 
opponent of the presumption is apparently not brought to an end by a ruling 
of the judge. Nevertheless, in theory this legal effect is merely postponed, 
and will have due place if the jury understands the instructions and does 
its duty. 

§ 2491. Sa.me: Presumptions of La.w and of Fact. The distinction between 
presumptions" of law" and presumptions" of fact" is in tr_uth the difference 
between things that are in reality presumptions (in the sense explainer! 
a.bove) and things .!.hiC~~~'='~J_j>.!:.~_~Ymptions at all. A presumption. as 
already noticed, is in its characteristic feature a rule of law laid down by the 
judge, and attaching to one evidentiary fact certain procedural consequences 

§ 2490. 1 1903, Walker. J .. in Cogdell v. technical force attached to it. The jury. in 
R. Co., 132 N. C. 852, H S. E. 618: "The thC' ~ase of an inferenc~. are at libcrty to find 
Court was requested t.o charge that there was the ultimate fact one way or the other as they 
u. presumption that the deceased had exercised may he impres;;ed by the testimony. 'n the 
care, which the Court refused to give. but one case the law draws a conclusion from the 
chMged the jury that there was lin inference state of the pleadings and evidence. and in 
that due care was exercised, The presumption the other case the jury draw it. An inference 
has a technical force or weight, and the jUry, is nothin~ more than a permissihle deduction 
in the absence of sufficient proof to overcome from the e\'idence. while a presumption is 
it, should find according to the presumption; compulsory and cannot be disregarded by 
but, in the case of a Ulere inference, there is no the jury," 
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as to the duty of production of other eddence b~' the opponent. It is based, 
in po\iey. upon the probati\-e strength, as a matter of reasoning and infer
enee. of the evidentiary faet; but the presumption is not till' faet itself, nor 
the inferenee itself. but the legal consequence attached to it. But, the legal \ 
eonscquellec being removed, the inferer1l'e. as a matt(,r of ren:;onin~. may 
still fl'main; and a "presumption of faet," ill the loose sense. is merely an 
improper term for the rational potelley. or probative value, of the eviden
tiary fad, regarded as not having t his necessary legal consequell('e. .. They 
are. ill truth. but mere arguments," and" depend upon their ()\\'n natural 
force alld enicaev in generatillJ,r belief or eOll\·idion in the mind."! The\·II:1\·e • • • 

no significance so far as aireds the dut~· of OIlt' or the other party to produC'e 
e\·iclenee.Jl~('aU::ie there is no rule of law atta(·ht'tl to them, allel the jur~' may 
give to thelll whate\'er foree or weight it thillk~ be:;t, just as it ma~' to 
other e\'idt'lJ(·e. There lIlay be a preliminary question whether the evidence 
is rdc\'ant and admi:;sible as hadn/r any prohati\'C \'aluc at all; but, onee it 
is admitted. the probati\'e strength of the l'\'iuencc is for the jury to con
sider. So long as the law attaches no I(·gal ('onsequellccs in the wa.\· of a duty 
upon the opponent to ('orne forward with ('ontrary c\'idellce, there is 110 

propriety in applying the term I. presumption" to such fat'l:,. hO\\'('\'er grcat 
their probath-e significance. The employment here of the term "presump
tion" is due simply to historical usage, by \\'hi(·h "presumptiou" was origi
nally a term equivalent, in one sense, to "inferen('e"; ~ and the distinetion 
betw('en presumptions of fact and of law was a mere borrowing of misapplied 
Continental terms.3 There is in truth but one kind of presumption; and the 
term" presumption of fact" should be discarded as usele:-is and (,onfusing. 

:\evertheless, it must be kept in mind that the peculiar' eH'cct of' a pre-·,. 
sumption "of law" (that is, the real presumption) is merel~' to im'oke a rule i 

§ 2491. I Greenl!)uf, Evidence. § 44. 
2 ATltc. §§ :!5. :3S; compare the passa~e from 

Coke. cited alltc. § 2487. n. ·1; so Abbott, 
C .. J.. as late as 1820. in R. v. Burdett. ·1 B. & 
Ald. If) I; "A presumption of any fact is 
properly an inferring of that fact frum other 
facts that arc known; it is an act of reasoning." 
COlllpan; Prof(·:;sor Thayer's account (p. 317fT.) 
of the progreRs in various instances from the 
mere su~~ .. stion of such inferences to the cn
ation of full'S of law attached to them. The 
following easps show tlw word in the correct 
sense: 1810. Davis V. Curry. 2 Bibb Ky. 2:38 
(" Two questions are presented by this case; 
first. whether color and possession o.fford such 
a presumption of altlvcry as to throw the 
burthen of proof uPon the person claiming 
right to freedom "); 1913, Morris v. Minne
apolis St .. P. & S. S. M. H. Co., 25 N. D. 136. 
141 N. W. 204. 

3 See Thnyer. ubi supra. p. 343; 1909, 
John Hancock Icc Co. v. Perkiornen R. Co., 
224 Pa. 74. 73 Atl. 194 (shifting the burden in 
cases of fire; theory examined). 

The followin~ Cod" paS5a~cs rcpres~nt the 
impcrfections of trallsitional theory as crystal
Iizl'd into the Cod",: Cal. C. C. P. IS72. 
§ HJ58 (" An inferenrc is a d,·du~tion which 
the reason of the jury makes from the facts 
pro\·cd. without an express direption of law 
to that efTeet"); § 1!J5!l ("A pn'sumption is 
a deduction whieh tl", law expr('ssly directs 
to be made from partipular fnets"); § !!l6I 
(" A presumption (unless decl:<red by law to 
be concIush'e) may be contro\'crtf'd by other 
evidence. direct or indirect; but unles~ so 
controverted the jury ure bound to find 
according to the presumption ") ; § 1962 
(" The foJlowing presumptions. and no others. 
ure deemed conclusive: ..• "); § 1963 (" All 
other presumptions are sntisfnctory, if 
uncontradicted. They Ill'e denominllted dis
putable presumptions. nnd may be contro
verted by other evidence. The following are 
of that kind: ••. "); N. D. Compo L. 1913. 
§ 7934 (like Cal. C. C. P. § 1(61); P. R. Rev. 
St. & C. 1911. §§ 146~. 1469 (like Cal. C. C. P. 
§§ 1961, 1962). 
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1 of law eompelling the jury to reach the conclusion in the absence of ('I'idcncc fo 

e.):.he c011irarli from the opponent. If the opponent docs otfer e\'idencc to the 
\contrary (sufficient to sutisfy the judge's requirement of some e\'idence), the 
"presumption disappears as a rule of luw, and the case is in the jur:,'s hands 
free from an~' rule: 

Iii!, R. v . ..llnwl1, 5 Burr. 2686, 2GSS (purchase of a libel imprinted with the defendant's 
name and bought in his shop); Lord :\hxKFa:l.D: "This being 'pri:'1a facie' evidence of a 
puhlication by the master himself, it st~Ullls good till answered by him; and if not an
swered at all. it therein' heeollles cunclusive so far :L~ tu be suflkiellt tu cunvif,t him, , .. , 

[It] must stund till (,untradicted or explained or exculpated by SOllll' other eviden(,e. awl if 
not <'Ontradieted. explained, or exculpated, would be in point of e\;t!en('c suflicil'nt or tlln
tG.mount to ('ondush·e .... If it be suflirient in point of law, aJIIllhe jU~'lllan beliews it 
[i. e, the faet of purcluL~J. he is bound in conscience to give his verdiet a('('ording to it"; 
~Ir. Justi('c ASTlIX "lai,1 down the same maxim as bdng fully and rlearly cstablishf.'I. 'tlult 
'prima fa('ie' e\'i,lcnce (if bclien~d) is binding till contra~' evidenee he produced.'" 

18·16. Smitlz \' . ..lsb,'U, 2 :-;trobh, HI. 1·li: "Pre~umptions ... are artitieial rules whidl 
have a legal effeet independent of any belief, and stand in the phu'C "f proof IIlltil tlze con
trary be 81/1)11.'71." 

1900. L.-I.ml, .J., in .If,)dwu'il: \'. !\nn/m .• ('ity, Sf . .!. & ('. /J. /l. ('0., l!)6 ~Io. 550, 5iI. 
94 S. W. 2.')6: ,. It woul,1 sctm frolll his own testimony that this unfortunate plaintitf 
foolishly shook di<'C with danger nnlilost on the throw; for in his te~timony at ~avannah 
he says he made a 'run' to )!et w'w,s, allli in his tL',;timon~' at the last trial he said he 
'thought he "'lIt\,llIlake it.' Learnt-' I ('!lun,l,1 HOlllewhat rely upon the proposition that 
plaintiff had the right to presume that defendallt was oheying the ordilHlIlC'eS ane! ~\I\·l·rtll'd 
his actions aecorllingly .... 1~1lt will the bw indulge presumptions where all parties to 
the actual o('currem'C are alive and )!O upon the stallli and the fapt:; art' fully dis('loSl'(1 ~ 
If plaintitf knew of the ()rdinaIH~'s alld relied on the fad that defendant was obeyillg 
their provisions ami aetetl 011 that relianc'C. ('(>uld he not have saicl so~ ClHler sll<'h <'On
ditions, relian(,e wou!'1 Sl'C1Il to he a faet susecptible of proof ~L~ arc other farts. aIHI should 
be proved by the best e\'idenl'C of whic·h the ease would achnit. ill' of alllllt'll knew what 
the facts were; and, having declined to speak, ma~' he invoke the aid of friellllly preSUllIp
tiolls? • Presumptions,' as happily statt-'(I by a scholarly counselor. 'ore tenus,' in anothcr 
case, 'may he looked 011 as the hats of the law, flitting in the t\\;li~ht but disappearing in 
the sunshine of actual fac!,;.' That presumptions have no place in the presence of the 
actual facts disclosc(1 to the ju~', or where plaintiff should ha\'(' knO\nl the facts had he 
excrcised ordinary care, is held in many cascs." 4 

It is therefore a fallacy to attribute (as do some judges) an artificial proba
tive force tu a presumption, increasing for the jury the weight of the facts, 
even when the opponent has come forward with 80me evidence to the con
trary." For example, if death be the issue, and the fact or absence for seven 

C If similes arc in order, why not say that 
presumptions arc the pitcher's .. fnir balls." 
which, unless the batsman hits them, become 
.. strikes." and may finally put the batsman 
out? 

5 1909. Reclamation Dist. No. 70 v. Sher
man. 11 Cal. App. 399. 105 Pac. 277. 285; 
1899, Sturdevant's Appeal. 71 Conn. 392. 42 
Atl. 70 (where such language to the jury is 
justified a~ necessary to explain the ea8e to n 
jury); 1900, Johnson r, Johnson. 187 Ill. SG, 

58 N. E. 237; 1909. Clifford t·. Taylor, 204 
Mass. 358, 90 N. E. 8G2; 1920. Hansen v. 
Oregon-Wash. R. & N. Co., 97 Or. 190. 191 
Pac. 655 (reaching this conclusion under 
Lord's Or. Laws. H 793,797, making presump
tions a species of evidence); 1907, Sheldon 
1). Wright, 80 Vt. 298, 67 Atl. 807. 

In the Coffin Case. in the Federal Supreme 
Court (post, § 2511) this fLlllacy played an 
• Important part. 

A later opinion in Connecticut abandons 
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years unheard from be conceded, but the opponent offers eddence that the 
absentee, before leaving, proclaimed hi:; intention of staying away for ten 
years, until a prosecution for crime was barred, this satisfie:; the opponent's 
dut~· of producing evidence, removing the rule of law; anel when the case 
goes to the jur~', they are at liberty to giw any probativc force they think 
fit to the fact of absence for seven ~'ears unheard from. It is not weighed 
down with an~' artificial additional prohatiye effect; thcy may estimatc it 
f(lr just such intrinsic effect as it seems to ha\'c under all the circumstances.6 

This ll1ueh is a plain consequence in our mode of jur~' trial; and the faliacy 
has ariscn through attempting to follow the ancient Contincntal phraseology, 
which grew lip uneler the quantitative s~'stem of evidence (allte, § 2032) 
fixing artificial rules for the judge's measurement of proof. 

§ 2492. Sa.me: Conclusive Presumptions. In st ric:tness , there cannot be 
such a thing as a "coneIusiye presumption." 'Yherever from one fact an
other is conclusi\'el~' presumed, in the sense that thl! opponent is absolutely 
precluded frolll showing by any e\'iclencc that the seeond fact does not exist, 

this position: I !JO(), BcrlOan v. Central Ycrmont and the presumptioll hM been. to its full 
R. Co .. ~2 Conn. 57·1. 74 Atl. 9a7 ( .. l'rcsump- ('xt,'nt. fl'])clled hy ulldisl'redited evidence. the 
tions lik,· that appealed to have no prohative jUry should find for tht' defcndllllt. if they 
forct'; they perf'lFIn all office in tlw ahsence hclievp th" ('\·iden(~e. and tIll.' Court ::huuld so 
of pviuencc"). charge. if requested. in writin~ to do 50 ") ; 

In Fortier 1'. :')ton". 79 ~. H. 2:33,107 Atl. (">IIlIcclicut: IG04. Yillcent r. :\Iutual H. F. L. 
342 (lOW). Pa,"on5. C. J .. in a currfully A~s'n, 7j Conn. 2"1, 5ti ,\tl. !Jo:l. per Prentier·. 
reasoned opinion. rrfcT'! to the "gt'neral J.: Illinoi .. : ISiS. Bakl'r .. J.. in Graves 1. 

abandonment of the practice of shifting the bur· Colwell.!JO lll. 012. Ii II, ( .. [When contrary 
den of proof [i. r. risk of nOIl-persua~ion] by l,,~al evid"nce has heell introduced and the conflict-
presumption" in :\ew Hampshire d"dsions. in~ e\'i,!Pllce is heillg wf'il!hed by thp jury]. in 

See an int('rp8tin~ note, upholding u dif- this bltPr process the JlTC'5umptioll of law lo~e5 
ferent and median view, in the Columbia Lawall that it had of merp arhitrary )lower. hnd 
Review (190:-:-), VIII, 12i. must necessarily be rt'~arded only from th" 

& ,1labama: 1901, Sharpe, J., in Alnbama standpoint of logic and reason, and valued and 
G. S. R. Co. v. Taylor, 12!) Ala. 238, 2(1 So. 6n given effect only as it has cddential char-
(repudiating an instruction that the jury mllst a('ter"); Indiana: l!JOi. Cleveland, C. C. & 
find neglil(ence if the fire was set by th(' de- St. L. R. Co. r. Hadley, 170 Ind. :!O·l. 82 N. E. 
fllndant's locomotive: "In actions of this 1025; 19 I!), :\10ore t. Ryan, ISS Ind. 345, 
kind the communication of fire to the Prol rty 123 N. E. 642 (druinal!E.> assessment; the 
of another by an engine of a defendant railroad commissioners' report held to be . prima facie' 
company is, when nothing appears to the evidence only so far as "to compel the remon-
contrary, presumed to haye been the result of strants to go fT)'rwurd with evidence." then 

• 
negligence on the part of the defendant. The "the presumption falls. and the case is then 
presumptiOll so arising is not a conclusive one, tried as if no such presumption e\'er existed") ; 
so as to preclude the defendant to rebut it; twr J'.fichiga 11 : 1920. Fdlows. J .. in Cochrane's 
doe., it take the place 0/ actual evidcnce 0/ neoli- Estate, 211 Mich. 3iO, liS N. W. 673; l'er-
ooncc/urthcr than to cast upon thede/cndantlhe mont: IGI6, Rutland R. L. & P. Co. r. Wi!-
burdcno/ showinobll cridena that at the time or Iiams, 90 Vt. ~i6, 98 Atl. 85 (car<'ful opinion 
the occurrence it was in the exercise of ordinary b~' Tny!or, J.); Washington: 1911, ScarJl~lli 
cnre in respect to the construction, equipment, r. W,..hingt<'Q W. P. Co., 63 Wash. 18, 114 
and manngement of the engine. ,,'hen, by Pac. 8iO. 
proof, it has so repelled the presumption, the In the following case, oddly enough, the 
burden shifts to the plaintiff. who must go opinion commits just the opposite fallacy. i. c. 
forward anew with actual evidence to disprove holding that when the presumptive circum-
thnt of the defendant, either directly or in- stance appears, and opposing e\'idence is 
fercntislly, by showing that a carefully con- offered, even the presumptive circumst!U\ce 
structed, equipped, and managed engine itself cannot go to the jury, b('(~au"e .. the 
would not have set fire to the propcrt~·. When presumption itself is not e\'idenee": 1920, 
there is no evidence of negligence other than Stack v. Genera! Baking Co.. 283 Mo. 396, 
that supplied by thc presumption referred to, 223 S. W. 89 (cited more fully post, § 2529). 
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the rule really provides that, where the first fact is shown to exist, the sec
ond fact's existence is wholly immaterial for the purpose of the proponent's 
case; 1 and to provide this is to make a rule of substanth'e law, and not a 
rule apportioning the burden of persuading as to certain propositions or 
varying the duty of coming forward with evidence.2 The term has no place 
in the principles of Evidence (although the history of a "conclusive pre
sumption" often includes a genuine presumption as its earlier stage3), and 
should be discarded. 

§ 2493. Sa.me: Conflicting Presumptions; Counter-Presumption£!. Pre
sumptions are sometimes spoken of as "conflicting." But, in the sensc 
above examined, presumptions do not conflict. The cvidcntiaQ' facts, free 
from any rule of law as to the duty of producing evidence, may tend to 
opposite inferences, which may be said to conflict. But the rulc of law 

j which prescribes this duty of production either is or is not at a given time 
upon a given party. If it is, and he removcs it by producing contrary evi

oJ dence, then that presumption, as a rule of law, is satisfied and disappears; 
he may then by his evidencc succeed in creating another presumption which 
noW puts the same duty upon the other party, who may in turn be able to 

I dispose of it satisfactorily. But the same duty cannot at the same time 
exist for both parties, and thus in strictness the presumptions raising the 
duty cannot conflict. There may be successive shiftings of the duty, by ,
means of presumptions successively invoked by each; but it is not the one 
presumption that overturns the other, for the mere introduction of sufficient 
e\·idence would have the same effect in stopping the operation of the pre
sumption as a rule of law. 

This shifting of the duty of production of c\'idence, by reason of the suc
cessive invocation of diffcrent presumptions, may create a complicated 
situation difficult to work out; but it can more properly be spoken of as a 

i,....,· ~se of succcs~ive_pr_esulllptions tI:!.~n of conmcting' presumptioii's;- an~J.he 
.,/ ultilIwtucy to...the sit.l.lati'oD. is..y~r'y'J!ftc:Ji. fOJlnd hy.'iisccrtnining..,tbcjnci

<Jgnce ot.ihLl!md~n..QtproQf.in. theo.ther.s'CD-se, i. e. the ultimate risk of nOll
........, ersu~l..sion.l 

A cOllnter-preSllmption is Illerel~' that presumption which is a\'ailable for 
the opponent when he has not only fulfilled the duty of producing evidence 
against 'a presumption, but has gone further and evidenced additional facts 
which create a new presumption in his favor, and thus restored to the 

§ 2492. 1 1870, Willard, A. J., in State examined in detail antc, §§ 1345-1354 (con-
11. Platt, 2 S. C. 150, 15-1 ("Where sllveral c1usi.·c testimonial preferences). 
indcpendent ncts are required to be per- 3 Post, § 2522. 
formed in order to accomplish !l. given re- § 2193. 1 Compare the presumption of 
suIt, to say that proof of the performance innocence (post, § 2511) and the presumption 
of one of them shall be admitted n.s conelu- of marriage (post, §§ 250.5, 250fl) , whieh fnrnish 
sive proof of the performance of the other, the chi~f fieln for" conflicting" presumptions. 
is to say in cffect that one alone is really Some good instances of thesc situations arc 
requisite"). • worked out by Profcs~or Thayer, Itoi Slll'rIl, 

2 The various u~es of the term havo been pp. 343-350. 
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§ 24()3 

original proponent the duty of producing evidence. This situation is of rare 
~ 

occurrence.-
§ 2494. Same: Prima. Facie Evidence; SUfficient Evidence for the Ju..-ry: 

Scintilla. of Evidence. The ter 1 ". rima facie Cl'idcnce" or "prima facie 
case" is...!lsed in two senses, and it is 0 ten-illfficuIt to detect which of these 
is intended in the passage in hand: 

(1) In discussing presumptions, the term" prima facie" is sometimes used
as equivalni,t to the, notion of a IJrCSllmption, eveidii the strict sense of a ruling 
of the judge putting' upon the'-op~nt' the duty of producing eyj(Ience.1 

In other words, the term is thus applied to the stage of the case already 
noted in a preceding section (ante, § 24Si) as (e') and (e"), namel:--, where 
the proponent, haying the burden of proYing the issue (i. e. the risk of nOIl
persuasion of the jury), has not only removed by sufficient evidence the duty 
of producing evidence to get past the judge to the jurJ', but has gone further, 
and, either by means of a presumption or by a general mass of strong eyi, 
dcnce, has entitled himself to a ruling that the opponent should fail if he 
does nothing more in the way of producing evidence. Though this usage 
for the tcrm is less usual, and being ambiguous, is objectionable, yet it sen'es 
to subsume under one name the similar legal effects (e') and (e") produced 
by a specific presumption or by a ruling on the mass of evidence in the par
ticular ease. 

(2) But the phra~e "l!ril~~a facie" is also, and clearly enough, found lIsed 
in a very different sense, representing the stage already noted (anie, § 24Si) 
as (a), nam{;'IJ', whcrc.the...propOll\!nt..ha.Ung.th,c first.9y!~gf.~~ducing some 
evidence w...Qr,QGI,". t9 pass .th.cjudge· to- the .jury,Jl~§Julfi))ed .. ha t duty, satis
fied the judgc,and·may-properly claim that,the...mty be' allOwed to consider 

This sufficiency of evidence 41i;go to the jUi--i"'~(fhe-significance of 
which is that the proponent is no longet- l~'lble to a nonsuit or to the direc
tion of the verdict for the opponent) is alsooftell referred to as a 'prima facie' 
case.2 In this sense the phrase is used to emphasize the insufficiency of 

2 Compare the example cited ante, § 2487. Feb. I, c. 104, § 14, raaking the Interstate 
note 8; 1909. State ll. Forbe~, 75 N. H. 306. Commerce C01Umissiou's findings "'prima 
73 At!. 929 (example of counter-evidence not facie' eviden!!e," considered); 1~!.l5, State v. 
sufficing to take the case from the jury). Sattley, 131 Mo. 464, a3 S. W. 41 (" the' prima 

§ 2494. 1 E. 11. 1883. Bowen, L. J., in Abrath facie' case is sufficient and conclusive, unless 
11. R. Co .. L. R. 11 Q. B. D. 440. 455, 32 W. R. rebutted by the other evidence in the case"); 
50. 53 ("If he [thc pl:Lintiff) makes a 'prima 1907, P{Jlhemus v. prudential R. Co., 74 
jacie' case, and nothing is done by the other N. J. L. 570, 67 At\' 303 ("the 'prima fade' 
side to answer it, the defendant fails"); HHO. evidenco became decisive of the issue"). 
Mansfield, C. J., ill Banbury Peerage Case, : For example: U. S. 1S3:!, Story, J., in 
1 Siro. &: St. 153 (" In every ~se in which Crane v. Morris. 6 Pet. 598, 621 (referring to 
there is 'prima facie' e\'idence of any right evidence of a deed: "1,Vhene\'er evidence is 
existing ill any person, the' onus probandi' is offered to the jury which is ill its nature' prima 
always upon the person or party calling such facie' proof, • . . whatev('t just influence it 
right ill question "); lS.}9, Best. Evidence, may derive from that character. the jUry ha\'e 
§ 273 (" The burden of proof is shifted . . • by a right to give it; •.. the law has submitted 
every species of evidence strong enough to it to them to decide for themselves"). In the 
establish a • prima facie' case against a party") ; foIlowing ir.sh case. the obscurity of the legal 
1913. Lehigh Yalley R. Co. 1'. Clark, 3d phrase was brought out b)." 1\ question from an 
C. C. A., !!O7 Fed. 717 (effect of St. 1887. inteIligent juror: Eng. 18{S, R. v. O'Doherty, 
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evidence which is indeed admissible, so far as the various rules of Evidence 
might have excluded it, but ~'et, being all the eddence offeree! by the pro
ponent, is not enough in quantity to be worth sUbmitting to the jury:3 

1871, DOE, J., in Gray v. Jackson, 51 N. H.9 (passing Npon the question of a common 
carrier's implied contract to carry goods beyond his route): "The question whether hy 
an implied contract a carrier undcrtook to carry goods beyond his route, is a question of 

"" fact to be determined upon the evidence by the tribunal authorized to try the questions 
of fact involved in the issue. How can so plain a question of fad be changed into a. ques
tion of law? In :\lusehamp u. L. & P. J. R. Cu., S:\1. & W. 421 (decided in 1841. and every
where accepted as the leading case on this subject), it was held to be a question of fact. 
A parcel directed tu a placc beyond the defendants' route, and carried by them through 
their route and forwarded, was afterwards lost. Baron HOI.n: 'stated to the jury, in sum
ming up, that where a common carrier takes into his care a parcel directed to a particular 
place, and does not hy positivo agreement limit his re~ponsibility to a part only of the 
distance, that i.~ "prima jm:il!" aidclI,I:e of an mulalal.-ing on hi.~ part to carry the parcel to 
the place to which it is directt~l: and that the sallie rule applied, although that place were 
beyond the limits within which he ill general professed to carry 011 his trade of a carrier.' 
The jury found a verdict for the plaintiff, and the defendants moved' for a nt!w trial, on 
the ground of misdirection.' In the Exchequer, [it was held that ... 1 there was no mis
direction in this case, and that the jury might fairly infer the contract was such as was 
stated by the learllt~1 judge. . •• 

• 

"When Baron HULFI-; told the jury that the eviflence in the case was 'prima facie' evi
dence uf suc·h an undertaking, by these words he held the undertaking to be a matter of 
fact to be proved hyeyidence. In ~aying that the eyidenC'C was 'prima facie' evidence of 
the fact, he merdy expressed his opinion of the weight of the evidence, in accordance with 
the general custom of English judges. In their practice. Sllf'h opinions are given in various 
forms. Where we should say, 'There is {fome aidence to be submitted to the jury,' English 
judges orten say, 'The evidenct! l'rorl'.~: or 'The weight of the evidence is,' or 'From the 
evidence the inference is,' or 'The presumption is,' or 'Thi$ i,y "prima facie" cridence,' 
or 'This evidence shifts the burden of proof,' or 'This evidence is sufficient to prove the 
fact unless it is rebutted by the other "And when exception is taken to such state-
ments. the point intended to be raised and decided by the Court is, not whether 
the judge may rightfully git'e the jury of the evidence in such fOl'ms (that is taken 
for granted), but whether there is any evidenee for him to give his opinion of, and for the 
jury to give their verdict upon .... The opinions of English judges on the weight of the 
evidence being constantly given in such expressions as 'From this evidence the inferencc 

6 State 'l'r. N. s. 831, 873 (Pennefathcr. B .. 
charging the jury, in a pro!ccution for publish
ing an article with seditious intent: .. The 
publishing them is certllinly 'prima fllcie' 
evidcnce agllinst him, as being the registered 
proprietor [of the newspaper]"; a juror: 
.. There is a difference of opinion among the 
jurors; some hold that. from your lordship 
stating there being 'prima facie' evidence of 
the prisoner's J.,'Ililt, we should lit once 11:0 to 
find him guilty; others receiving the phrase 
thus, that your lordship did not mean to con
Yey th[lt it was sufficient [to require that 
finding)"; Pcnnefllther. B.: .. I did not mean, 
gentlemen, to direct you or tell you that in 
point of law. because he was the publisher and 
proprietor of the paper, he therefore neces
sarily knew the contents. I did not mean to 

convey that. But I told you that it WIIS cvi
dence that he did know the contcnts. and that 
you were to form your judgment upon the 
whole of the case, reading the document8 and 
the evidcnce "). 

Here is one of the earliest illl!tanccs: 1637, 
Hampden's Trial, 3 How. St. Tr. 825, 972 
(Holhornc, argUing: .. This 'prima facie' 
hath a fair shew, and may go far; yet I hope 
to give it a full reply"). 

3 As in Benoit v. R. Co .• 154 N. Y. 223, 48 
N. E. 524 (1897), where it was rnled, the pillintiff 
h[wing to show the defendant's' scienter' of a 
horse's unmanago!able disposition, that a single 
instance of its having run away, though ad
missible evidence, was not sufficient cvidence 
to go to the jury. 
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(or presumption) is,' or 'This is "prima facie" evidenC(',' or other e<l'livalent phrases, these 
expressions, having been used for ages in the triul of east'S by jury, beeame the common 
judicial language used in delh'cring judgment on motions for new trials as well as in sum
ming up to the jury. Muschmnp v. L. & P. J. It Co. is an instanl'C of this practice .... 
But the decision in that ease has often been misunderstood. It has hecn erron(..'Ously sup
posed that the opinions of ItO/.FE and AmXGEH, on the 'prima fae'ie' weight of the evidence, 
were laid down as law. Through that error, the decision has been tah'n as the establish
meTlt of Il peculiar legai principle fixing the liability of cOlllmon ,'arril'r~ beyoncl their mnl 
routes, although it was held, with remarkable clearness and emphasis, that the whole matter 
was a question of fact for the jury. By ~uch a mistake, and other,; of a similar kiud, a plain 
question of fact lIlay inadvertently be change<! into a question of law. The lJlj,take in 
regard to the doctrine of Muschamp's case, on the point of 'prima facie' evidence, was 
promoted, and another mistake was disseminatl'd, by the reporters who made the head 
note of the case, by adding to a sUUlmary of the e\'irlenee this unfortuuatc statement: 

"',, 'HEw, that the Lancaster and Preston Hailway Company were I iaU~, for t he loss.' If 
p 

".'-:, they had said 'HELD, by the jury, that the ('oll1pan:,' were liable. Ih:w, hy the COllrl, 
'thib~,~lI.'re U'(l8 c['idcnre CO/llp<'iclIt to bc ,vlIbmiltrr/ to the jury,' thcy would have made a (~)r
rt"l't and useful statement of the case. In Angell on Carriers, § Oii, it is ~;aill that in :\lu5-
champ's ease 'it was held that the company were liable ior the lo"s,' from which the 
reader would understand that it was so hel,1 bv the Court. It has been hv no lIleans an • • 
unusual thing for fa('t to be turned into law by the English practicc of the judge gh'ing the 
jury his opinion of the evi(lencc. . . . 

,. The simple solution of all the difficulties that have arisen on this subject is, 7[.ot to hold 
fact to be law, and 7Wt to mistake thc opinions of judges 011 the weight of cvidence for 
opinions on principles of law." 

, 

The difi'erenee between these two senses of the term is practiC'ally of the 
greatest eonsequenee; for, in the latter sense, it means merel~' that the pro
ponent is safe in having relieved himself of his duty of going fOl"ward, while 
in the former sense it signifies that he has further sueeeeded in creating i't 
anew for his opponent.4 

Some of the chief occasions of its therefore of an unfortunate ob-
scurity in the significance of the in the proof of exeC'ution of 
attested documents,5 or of the the person signing them,6 or of 
~e authentication of ancient writings/ where it is often difficult to determine 

Ct~~~hether the effect of the ruling is merely that the document may be read or 
--= amounts tc, directing the jury to take it for genuine.s 

opinions notice the distinc- 1'. Burdett, 3 B. &: Ald. 717-758 (argUments 
v. Calpe.tri, Cal. App. of counsel); 4 B. & Ald. 95-183 (opiniolls oC 

105,1 (presumption or inC ere nee the judges); Bl'st and Holroyd, JJ" use the 
oC a Corged in.trument; tern)" presumptive e\'idence" as equivalent 

examined); IS76, Cushing, C. J., to" circumstantial e\'idence," and their ruling 
Hopkins, 57 N. H. 334, 35\!; 1911, is merely that there Wll.'l sufficient oC it to go to 

v. Metropolitan L. Ins. Co., 156 X. C. the jury; Bayley, J., held that "in order to 
112, 72 S. E. 213; 1913, State v. Wilkerson, warrant a presumption, a 'prima Cacie' case 
164 N. C. 431, 79 S. E. 888 (possession oC must at least be made out," meaning the sallie 
liquor; opinion by Walker, J.). as above, but on the C:I(,ts he thought that 

~ Post, § 2520. there Wlli! not here sufficient evidence, adding 
o Post, § 2529. .. if they did draw that presumption, they 
7 Post, § 2521. acted, not upon justifiable inCeren('e, but upon 
8 The following case has been greatly re- ullwarrantahle conject.ure"; Abbott, C. J., 

sponsible for the ~onCusion of usage; its used the same meanings: .. /1. pre~umption oC 
langUage is of no sen'icc nowadays: 1820, R. uny fact is, properly, an inferring of that Cact 
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The question is tllU'; pl'e:ienterl, in determining this slIfficiellc,v of evidence 
to go to the jury, whether there are an:' detailed tc.\'f.~ til c()fltmf or to fluidl.! 

the judge in his ruling'. The ruling will. in truth, depend entirel~' on the 
nature of the e\'idcn('c offered in the case in hand; and it is seldom pos;;ible 
that a ruling can sCI'\'e a,; a precedent. It has been ruled, fvr in;;tance, t hut 
to show a 'scienter' of a horse's unmanageable disposition, a single instalH:c • • 

of its having run away is, though adll1i:>sible, not sufficient c\'idenc:e for the 
jury; 9 mere identity of name has been thought hoth suffic:iellt and illsllfti
dent evidence of identit~· of persoll; 10 but even these ('an hardly be takell as 

• 
, .fixed precedents. There is 110 virtue in any fOl'IIl of words. There was all old 
I I phrase that a "ml'fP ;;eintilJa of eYidenec" was sufIie;ent; II but this has becn 

L.abandoned b~' most ('ourt;.;.!~ Othcr varieties of phrasing havc sometimes 
been attempted.!3 In some Court,; it is said that the test for thc ruling is , .. ,.- .~ 

" " ••• 

(rom othcr facts that are knnwn; it i~ un act 
of reasoning; ... if tIlt! [jury's] (,(HH'lusion is 
a rea.sonahle infcreIlf'P from thp preini~ct;. we 
ou~ht not to Jisturb tlwir ,·erdir·t ". 

• 1~97, Benoit r. R. Co" 15·1 X. Y. 223. -I~ 
X. E. 524. So also: l:o,H!), Cr(!arupr t.'. ~Irll\"ain I 

59 Md. :l43. ·13 Atl. U:l5 (Iik<' Benoit 1'. H. Co.) ; 
~ IS!}!}. Wiegand v. Hdining Co .• Isn Pa. 2·18, 42 
~Atl. 1:32 (one former kick hy a Illul(" not suffi

cient evidenc!' of "ieiousness, 011 the fucts). -
10 I~ast. § 2.=i:!9. 
11 The phrase is tnPlltionprl. to be repudiated, 

in the I~OO~: 11:'57. ToolTl<'Y v. H. Co., :l C. B. 
~. s. 146, 150; 18,57, Wheel ton r. Hardisty, 8 
E. & n. 2:l2. 262, 2ii; ISGS, Hyder r. Womh
well. L. R. 4 Exch. 32; but it i~ <liffieult to 
find any prior time when it was evcr u recog
nized tcst in En~land. 

11 CANADA: IS!}S. James v. 
~, Br. 540, 54S. 

U~ITEO STATE:!: FrArrnl: 1876, 
missioncrs of ;\Iarioll Co. 1'. Clark. 9·\ 
27S, 2S4; IS!}i. Taft. ,I.. in Ewing v. 

Ir(~nc(' our inquiry i:-;: Dof's tilt' case 1:r
rnitt(·.} ~h{)w fllOrl' than a. :-wintilla of evid('llct! 
t"llfling to ,110w want "f ,kill or ,'are by defend
aut. or injury paust~d thl'rt~hy?"); luoa, Xew 
York C. '" II. It. R. Co. t·. DifendatTer, G2 
C. C. A. 1. 1:!5 Fr'rI ..... !):! (~hrion ('ountv t'. Clark -

• 

followed): Ibll""ii' I!l!;), 1I1J1,to-ill r. Bene
dict, :!2 lIaw. HI: 1I1i""i.,: IS,,7,lIartr,lott 
r. Intl'rn:lti"nal Bank, 1I!1 ilL 25!1, :!fill, !I X. E • 
SllS; hU.';. Offutt )'. Ex!:,,". Co., 1i5 Ill. ·172, 
51 X. E. n.iO (Fr·intilla nil .. eIiFappron:d; 
evid(ltH'P ., h'aclin~ to provc'" ~ufli('('s; Barte
lott ('a:'" :'I)(>f()v('d) ; Krntucky: 1!1 H. 
Louisvill .. & :-;. n, Co. r. JIJI1Il~()ll'S Adm'x, 
WI Ky. 'i:!4. 171 S. W. S·li. :--52 (the "s('intilla 
nile" of this Stah', ,i<'flllf'll); .\' ru' }' ork: 1 .... !I!), 
L . II " 1-" ,. ,. -'l -, ". E "-,, Ill< a w Z' • • :JaJ.!:f'. ,"Jt\...... ~. , • • ,'J:" .. '" • '. u ~. : 
1900, S"h""pfiin 1'. CofT<,y, If):! X. Y. 12, 513 

. E. 50:!; Sorlh Caroli1lf!: HIOI, Co~dell \" 
C 1"" ,,- ,.. 'lel~ 10':'; I: "0'" Ill()" 0., _~ ....... \. .... fl,' ..• j. __ • .J, 

r. E,'erhart. Ian :\. c. 50:~. 52 S. E. 
; PCllrl,<ylrallif!: ISt:l, Philad"lphia & 

~';' 
•• 

• 

i8 Fed. 442 ( .. 'I'll!' prpliminary question (or 
the Court to settl .. in this case, therefore, is 
whether there is any ('\'i<1I'I1"" sufficient in law 
to 8u~tain a vcreliet that <1"fl.'n<1ant wu.~ unskill
ful or ncgligcnt, ane! that his want o( skill or 
carc caused injury. In the Courts of this alld 
othl'r Statcs the rule' is that if the party having 
th" burden of proof offer a Ill!'re scintilla of 
eviJence to support {'ach necessary elemcnt 
of his casc, how"".,r ov{'rwhelming the evidence 
to the ('ontmr\', the Court must submit the 

H. R. Co. I', Ye·a~'·r. 7a Pa. 121. I:!·I; Rhode 
Island: 1!l(}1. IIpldr I'. [{hod" Isil,nd Co .. 26 
R. I. ao, 5.'1 Atl. :!.1f.j (gooJ opinion by Till ,',!:. ".-,<, 
hast, ,I.). 

".-~,,"~' .-. 

• 

issue thus marle to the jmy, with the powcr to 
sct aRide the "erdict, if foune! IIgainst the 
weight of the evidencc. In thl' Federal Courts 
this is not the rulc. According to th"ir prac
tice, i( the party having th<' burden submits 
only a seintillll ()( "vidence to sustain it. the 
Court. instcIIJ of going through thc uselcss 
(orm of Mubmitting the i~"lIc to thc jury. and 
correcting error, if mllde, by sptting asid,' the 
verdict, may in the first instanp(, direct the 
jury to return a verdict for thc dc(endant. 

'" ........ -., 

Th" opinion of Ilranll'm, .1., in Kr.,ttemJ 
~,"l ', .• < ; -", • "",.'.,';'!':'~ "'. ", ,,-,...-.. :,-." 

. ;~ ':" ." . . 
I I 

r, R. Co .. ·IS W. Va. GOO, ai S. E, 13S:l (1!}OO) 
j~ [L \'alu!LhIp one, as is also the opinion of 
Powell, .J., in (j,'orj!i:L n ...... E. Co, v. 
1 Ga. App. 7l-1, oji S. E. lOiG (1 

13 ,1rk. 189:i, Catlett r. H. Co., 
-i6S, 21 S. W. 1002 ("(,"idenre 
to warrant a verdict "); Inri . 
M. H. Co. 1'. DUlin, la~ Ind, IS, , 
702, :l7 ~, E. 5·113 (" evidencc (rom whieh 
undisputcd" " finrling would be justificd); 
19l9, Schulm<'ycr t'. State, IS8 Ind. -I6:l, 124 
~. E. "no; .\[d. l!HH. Vo~t'I('r 1'. Denies, 98 
Md. :l02, 5(; Atl. is:!; N. II. !(103, Lamkin 
t'. Johnson. 7'2 N. H. 3401, 513 Atl. 750; Or. 
State r. Couper, 32 Or. 212. 411Pnc. 9511 (either 
"no competent e\'idl'nce at all hearing upon 
thc subj('ct," or .. so wC:J.k that II "cnli<'t 
against the defendant would neces.,arily be 
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the same as it would he' 011 'I motioll after nrdiet to set aside the verdict as 
being ag-ainst the ()\"(:rwhelming- weight of e\'idcnee,H En'n if this were so, 
it would not afi'ord an:' more concrete and tangn)le guiUee But it seems un
sountl,I~ on principle, to assert sueh an identit:" for two reasons, in the first 
place, beeause the mass of evidelll'e in the two situations i~ wry different (for 
after \'erdiet the defendant's e\'idenee has to be considered with the rest), and 
ill the nc'xt p!aec, beeause the settillg aside of a \'crdiet lea(ls merel:' to a 
lie\\, tria\, while the ruling of ~nsuflieiency leads usually to the direetion of a 
\"t'rdict for the opponent (}Just, § ~·Hl.'i), and therefore a total quantity of the 
proponent's e\'idenee whieh would justify the former might be more than 
would justify the latter. If. 

Perhaps the bl'st statement of the question is this: "[The proposition1 
merely be, Is there evidence? , , , The proposition seems to me to be 

there facts in e\·idenc:c which if unanswered would justify men of 
ordi . reason and fairness in affirming the question which the plaintift' ,i~~ 
bound to maintain?" Ii 

ilttrihutahle to 1)[l5sion. prejudice, or par
tblity "); Ta. I~V~. Joskc r. In·inf.'. \)1 Tex, 
57-1. 4·1 S. W. I05\) (must be mort' than to 
raisp t' n tHere ~urJlli~(' or ~ll=,picion"): n·, ra. 
IBOO. Kettermlln 1'. H. Co .• -IS W. \'a. GOG. :37 
S. E. uS:I: Wis. \\Ion. (,hyh(j",,,ki t', Bu{'yrus 
( ' 1"- \\.. 'j"" lIlt' ,. \\ ..... ,., 0 •• _, I::: ••• ).' ) .,,\, • Q.JoJ. 

11 ESULASD: 1~7·1. brett, J., in Bridges 1'. 

R. Co .. L. H. 7 H. L. :!I:l. 
L" SITI-:D ST.nl-:": Ft'l/~ral: 18S7. ~orthprn 

P 1,,-, II k I'-"j" " -.,- ~.,., S!'; 8. \,. \.. o. r. all', ..... L. ••• ' I_I. I •. h), ~.up. 

:!r.n: IS!):\, Elliott r. H. Co .. 150 L", S. :!45. :!.I{i, 
1·\ :3up. 85: I:-l/:!. :\Ionroe 'c. Ins, Co., a 
,., C' \ ., I) ,., I·' d ---. IS'J3 C 1 d \.." "'" _~ •• ,.... ('., , '. '... 0 ora 0 
C. C. :\1. ('0. r. Tur{'k. 4 C. C. A. ala. 5,\ Fed. 
:!Ij:!: IS\14. L:u'I,'dc F. B. :\1. Co. t', Hartford 
Co .. 9 C. C. A. I. 1)0 Fed. :351 (not merely 
.. somc eviliell"""); Ib9G, :'olount A,lams & 
E. P. 1. H. Co. 1'. Lo\\wy. :!O C. C. A. 596, 74 
Fed. ·W:I ({'ontaining a full sun'ey of cases) ; 

: 1905. Hllu~hton u. :Etna L. Ins. Co., 
lid. 3:!. 7:\ X. E. 59:!; 1905, Westfall 1', 

Hi5 Ind. a53. 73 ~. E. 10S\I; lolt'll.' 
Ib9,\, Fornes v. Wright. !H la. :19:! •. 59 ~. W. 
51; Mairle: IS!):I. :\Iarket & F. X. Bank t·. 

:'ok :149, :l51, :!i Atl. \9~; ,V,'w 
Haines v. Tmst Co .. 5(j ~. J. ,L. 
Atl. 796; Perlllsyil'lfnia: IS9:l. 

, 155 Pu. 156.' WO. :!5 
tillu mle; but treated as £''lui\'a

Federal rule); South Caroii",,: 
1893, v. Chamberlain. 40 S. C. 104. lOti. 
18 S. E. 213 ("un}' pertincnt c\'idcnc,'''); 
Vermont: 19~O, ~paulding ~. :\lutual Lifc IIl~. 
Co., 94 \"to ·I:!. IO!J Atl. 22. 

\$ i I I ~!l9 .;: I !'; I '1- 0 ');I.\} ~ .. ccor(: __ ....... cr e8t" ••• cr CS",') r. _ ..... 
57 Pac. u:H (citinJ.: euscs); 19~O. Derriek r. 
Han,·o.,,1 Elc€!tric Co., :!G8 PII. 1:31). III Atl. 
48; 1~9i. Wright t'. E:tprpss Co., SO Fe<l. SS, 
Sec a usefulllrtiele in the Western Hescn'c Law 
Journal for October, 1898. 

16 lS(j~. Chapman •. J., in Dennie r. Williams, 
[, All. :'oIaHS. 1.5; 1;,71, Brooks t'. 50mcn'ill£" 
lOG ~t!,ss. '271. :!75 (appw\,inJ.: Dennie r. 
Williaru") . 

17 E:-WL.\XD: IS7·!. I3rett. J., in Bridges r. i 
R. Co .. L. H. 7 H. L. :!I;j. 

t: Xln:o ST.\ TES: FniL .': 1006. \\" om!
ward t·. (,hieago. :\1. & St. P. H. ('r,., 1-15 Ff"!. 
.-- C' C \. C· i'r' , l!Jll- 'I '0 t:JJ i I '. .:. I II I, orn£tl: . a, .... on') .:1 

E:it~ltl·. 147 Cal. -H13. h:! Put'. ~7: Connecticut: 
I'} I:? Donovan t·, CnnnpC'tlcut Co" So Conn. 
S:!. S,l Atl. :!SS; Fiori,It!: WO\l. Wil~on Z'. 

JcrniJ.:all, 57 Fla. '277. 49 So. ·14 (f'areful 
hy 5hal'kldord . .I .. approving Proff'ssor 
S f'xposition and till' passage from 

ry's opinion in :\If'tropnlitan H. 
ril-(htl: lil ill 0 i,. : HIOa. Pittsburg, 

:-;t. L()1\i~ R. Cn. r. Bantill. '201) Ill . 
~. E. 4\J!J; Xorlh eflroiir",: 1904, 

Cndt r. ~nri()lk & S. H. Co .• I:3G ~. C. -19. 4S 
S. E. iW: 11", .. ,1 I'iroillia: 1!11:1. \\'il:'(lll 1'. 

J I -., \,. \. -\., ~')" P -'l' 11" .Oln~on.,_", 'a.,·_ .•.. ~.l.·HI ... : "..: ... 

cOII,ill: Hill. Krol!;er 1'. Cumberland F. 1'. 
Co.. B.3 \\,i~. ·1:\:1. 1:10 ~. \\'. 51:\ ("arE'ful 
ol'illiO}!Is hy :\Iarshall. J .. and Win~low, C. J" 
diseu,;sinJ.: the proper course and test where 
thc appellat.e jlldge~ themselves differ in 
opinion). 

Other examples of rulin~s are as follows: 
Call. 1!lOO. Granhy ,'. :\Ienard. :ll Can. Sup. 
14; r..:. S. IS05. Howard r. Statf', lOS Ala. 
571. 18 So. 813; Ib!11. Amhler r. Whipple, 
I:!V Ill. :lli. :l22. :!8 X. E. S·Il; 1\l0:!. Kansas 
C. F. ~. & :\1. R. Co. t'. Perry. 65 Knn. i92. 
70 I'''l', S70: 1807, Fitz~"rald r. H. Co .. 154 
~. Y. :!G:I. 48 ~. E. 514: 18(17, State v. Sutter
fid'l, I:!I ~. C, 558.28 S. E. 491. 

Di,tinl . .'Uish here the questions whether th .. 
eddence is sufficient under the present nlle 
anrl whether it is sufficient under the nJie of 
conditiorlal reic:rancy (a1lte, § 1S71); on thi~ 
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§ 2495. Same: Direction of a Verdict, Motion for a Nonsuit, and Demurrer 
to Evidence. It remains to ask, What shall be the form and cifect of this 
ruling of the judg~ that the'proponent's evidence is insufficient to go to the 
jury? It is commonly said that he "ought to withdraw the question from 
the jury, and direct a nonsuit or a verdict for the defendant it the onus is on 
the plaintifl', or direct a verdict for the plaintiff if the onus is on the defend
ant," 1 i. e. decide agninst the proponent having the risk of non-persuasion on 
that particular issue, whether he be plaintiff cir defendant. There are, how
ever, three distinct forms of ruling, which raise different questions: 

1. The nonsuit, which has several other applications, may be employed for 
the present purpose. Its marked feature is that it does not lead to a judg
ment against the proponent, and (in England) that the proponent's consent 
is neeessary. But the local rules for nonsuit have been so widely varied by.'· 
modern statutes and practice that generalizations are hardly possibl~T'fS to 
its service for the present purpose.2 "'J' 

2. The direction of a l'erdict is the appropr:ftte and most usual form of the 
ruling.3 Two main questions here arise: (a) Is there an:.' reason why an 
order directing a verdict for insufficiency of (:\ idence may not be made in 
fm:or of the opponent (i. e. usually, the defendant)? (b) Is there any reason 
against making it in faror of the proponent Ci. e. usually, the" plaintiff)? 

(a) It is almost unh'ersally conceded that tIle direetiQru:.>f .. ~._ y'erdict for 
the opponent is in g~.I1~riil a:prQP~lorm of ruling. That much, and-no less, 
is the \;er~;thing that is signified by this part of the judge's function in the 
trial.4 In making the decision, howe\'er, the truth of the proponent's testi-

• 

point, compare Reed v. Clark. 47 Cal. HH, 257 Fed. 284 (diitinguishing the practice 
200 (1873). Distinguish also the test where the judge tries witr.out a jury); 1905, 
judge sitting as chancellor with a Gunn v. Union R. Co .• 27 R. 1. 320. 62 Atl. 
Fleming's Estate, 265 Pa. 399, 118 (careful opinion by Blodgett. J., full of 
265. ; 1919. Riggie v. Grand Trunk R. 

§ 2495. 1 1878. Lord Blackburn. Co .• 93 Vt. 282. 107 Atl. 126 (praLtioe in 
etc. R. Co. t' Slattery. L. R. 3 App. Vellnont reviewed). 

2 The following opinions arc useful for tho So also. of course in criminal cases: 1912, 
orthodox theory: 1853, Willard. J .• in People Blankenship 1>. Com .• 147 Ky. 768. 145 S. 
v. Cook. 8 N. Y. 67. 74; 1892. Magruder. C. J.. 397. 
in Joliet A. & N. R. Co. v. Velie. 140 Ill. 59. The oontrary rule in a few States is based 
29 N. E. 700. The following cases illustrate some misapprehension of the jury's function; 
some of the considerations that may enter: e. 0.: 1868. Littlejohn v. Fowler. 5 Coldw. 
1898. Williams v. H. Co .• 155 ~. Y. 158. 49 Tenn. 284. 288; 1898. Gannon v. Co .• 
N. E. 672 (where the testimony at a second 145 Mo. 502. 46 S. W. 968; 
trial was so different that it appeared to be Poplar Bluff. 173 Mo, 39. 72 S. 
manufactured to suit the decision in the fallacy is dealt with in the foll 
former appeal. a non-suit was held improper) ; 1896. Norria v. Clinkscales. 47 
1898, Foskett & B. Co. v. Swayne, 70 Conn. S. E. 797; 1900. KetteIman v. 
7·i. 38 Atl. 893 (applied to a cause tried by a W. Va. 606, 37 S. E. 683. In Viroinia. 
judge without u jury). the traditional rule did not permit the direction 

3 This hus un equivalcnt, in some of the of a verdict, the growing practice in favor of 
Southern States and elsewhere, in a motion to it was checked in 1912 by a statut9 expressly 
exclude all oj the eridence, an anomalous and prohibiting it: St. Feb. 13. 1912. p. 52; inter-
misleading term. preted in Small v. Virginia R. & P. Co., 125 

• 1876. Commissioners of Marion Co.~. Va. 416, 99 S. E. 525, 1919 (reciting the history 
Clark. 94 U. S. 2i8. 284 (opinion by Clifford. of the discussion). 
J.; usunl1y regarded as the leading elLae); Under the California Code (P. C. § 1118). 
1919. Raymer v. Netherv;ood. 7th C. C. A.. and its followers. the Court may only adpise 
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the jury to acquit. nnd the jury need not 
follow the advice; therefore. a refusal to give 
sllch advice cannot be an error of law: 1910. 
State 11. Wright, 20 X. D. 216. 126 ~. W. 
1023. 

5 1920, Fo:t v. Shanley. 94 Conn. 350. 109 
Atl. 249; 1920. Monfort v. Indianapolis & 
C. T. Co .• !8!l Ind. 683. 128 !\. E. 842; 1S85, 
Meadows ,. Ins. Co., 67 la. 57, 24 ~. W. 
591. 

6 1898, Gagnon v. Dana, 69 ~. H. 264. 39 
At!. 982; 1905, Van Catt v. ~orth J. St. R. 
Co., 72 N. J. L. 229, 62 At!. 407. Compare the 
nIle of § 2496, n. 3, post. 

7 1900, Lonzer v. R. Co., 196 Pa. 610. 46 
.\ tl. 937. The ruling in Ayers r. Wabash R. 
Co .• 190 Mo. 228, 88 S. W. 60S (1005). ia 
probably not contra. 

~ Fed. 1890. Delaware L. & W. R. Co. 11. 

Converse. 139 U. S. 469. 472. 11 Sup. 569; 
1894. Union P. R. Co. v. McDonald. 152 G. S. 
262. 2e·~. 14 Sup. 619; 1003. Leach v. Burr. 
158 U. S. 510. 23 Sup. 393 (" the power of a. 
Court to direct a verdict for one party or the 
other is undoubted "); Via. Re\·. G. S. 1919. 
§ 2696; Ga. 1899. Brown v. Drake. 109 Ga. 
i79. 34 S. E. 309; Ill. 1900. Marshall r. J. 
Grosse C. Co .• 184 III. 421. 56 N. E. 807; Me. 
1906. Youug v. Chandler. 102 Me. 251. 66 
.\tl. 539; .Y. H. 1920. Williams l'. Duston. 
- !\. H. . 111 Atl. 690 (b11t "only in e:t
""IJlional cascs"); .V. Y. 1853. People v. 

Cook. 8 !\. Y. 67. 74; S. Car. 1905. l'zzell r. 
Horn. 71 S. C. ·126. 51 S. E. 253. 

Contra: 1910, G!les v. Giles. 204 l'iass. 3S3. 
90 ~. E. 595; 1905. Sperl's Estate. Minn. 
-. 103 :-;. 'W, 502 (for v,;lIs); 1897. Anniston 
National Bank r. Committee. 121 :-;. C. 109. 
28 S. E. 134; 1897. ElIer v. Church. 1:!1 N. C. 
269. 28 S. E. 364; perhaps Neal v. R. Co., 
N. C .• infra. note 9. displaces these North 
Carolina cases. 

9 1900. :-;eal r. R. Co .• 126 :-;. C. 634. ;;G 
S. E. 117 (contributory negligencl'; Douglas 
and Clark. JJ.. diss.); tbis case therefore 
qualifies the following rulin!!'; 11>98. Cable r. 
R. Co .• 122 N. C. 892. 900. 29 S. E. 3ij (con
tributory negligence). The foHowing rases 
illustrate the distinction: 1900. Hann r. 
Mo. R. Co .• 155 :\10. 216. 55 S. W. 1035 (cas(' 
of contributory negligence not taken from the 
jury where plaintiff and another witness testi
fied to facts which if true sustained her case) ; 
1896. American Exchange Bank v. ~. Y. B. & 
P. Co .• 148 :-1. Y. 698. 43 N. E. 168 (where the 
person having the burden prO\'es his facts by 
a cross-e:tamination of the opponent's v,;tness. 
the judge may direct the issue to be found for 
the forlller. because the only question that can 
arise is that of tlw credihility of the witness. 
and the opponent t'annot dispute that). 

10 1895. sparr r. {.T. S .. 15r, l7. S. 51, 177. 15 
Sup. 273; 1899. People r. Warren. 122 Mich. 
5W. 81 ~. W. 360 (collecting cast's); 1910. 
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and this conclusion is supposed (bllt erroneously) to follow from the rille of 
persuasion be~'ond a reasonable doubt (post, § 2·HJ7). 

Whether the exercise of this power to direct a n'rdict ('an be made by the 
appellate COllrt, overriding the trial Court, is a separate q llestion, 11 a 
question vital to the SUl"cess of modern efforts for imprO\'ing procedure by 
preventing needless re-trial:;. 

3. The demllrrer tf) (,l"id(~lIc(, is a form of raising an ohjection of law, which 
has a histor.\" of its own ill it:; original use. 12 But the term and the form 
came to be used, in some ,\merican jurisdictions. as the praetical equh'alent 
for the foregoing proer:;,;,-- the motion to dirc<-t a verdict for insufficien<,?" 
of evidence. The ehief (,fl'ed of this has been to introdu('e a certain con
fusion into the rlllings whieh deal with the subje<:t of wai\'er, now to he 
noticed. 

§ 249G. Same: Waiver of Motion by Subsequent Introduction of Evidence. 
When an opponent, at the close of the proponent's case in chief, has made a 
Illotion asking in effect for the direction of a verdict, how is the oppOl1<'nt's 

'~tuation affected by his subsequent conduct, with respect to a 1l'uircr of the 
rii~tion? 

'(i~ In the first plac(', the opponent cannot claim a ruling by the judge, 
as a matter of right, if lIe makes the motion at the close of the proponent's 
case in chief without then r('stillg '/1:~ own cuse. At that point, he is only in
voking the Court's discretion; Dot until the entire evidence is closed may he 
demalHl a ruling as of right.' 
People v. Walker. lOS :-\. Y. 3:?fI. 01 ~. E. S06 
(rereh'il1~ Rtolc>n J(or)(b). 

C' I . I~-'> (' . '1" P I"C' on Ta. oi,), ~tJln. t,. .. \ d,gPC'. a.. <oJ ox 
Cr. 54!}. 

Compare the followinl!: IS!l7. A~ncw v. 
U. S .. IG.S L. S. :lG. 50. 17 Sup. :l.S ("In crim
inal cases. the burden of estahlishinJ( guilt 
rests on the prosecut.ion from the bp~inning 
to the end of the trial. But when a . prima 
facie' case has been made out. as conviction 
follows unless it be rebutted. the n(>cessity of 
adducing evidence then devoh"cs on the ac
cused"); 1002. McKniJ(ht v. U. S .• 5·! C. C. A. 
358. 115 Fed. !li2; !flO:? t:'. S. t'. Gelman. 
115 Fed. flS7: and th<' cases cit<'d post. §§ 2501. 
2512-2514. 

Compare also thc treatment of this question 
in the following: 1801. People l'. Keumann. 
85 :\Hch. !l8. 48 X. W. 2!l0; !!}04. People v. 
Remus. 1:l5 ;\Iich. 6:?n. 98 K. W. 397. 

11 1912. Slocum 1'. :-\ew York Life Ins. Co"' 
228 U. S. 264. 3:3 Sup. 523 (where the trial 
judge refuses to direct a verdict for the defend
ant. and the jury finds a verdict for the 
plaintiff. and the appellate court is of opinion 
that there was not sufficient evidence for the 
jury, then the appell:lte court cannot order a 
verdict and judp;ment to be cntered for the 
defendant but can only set U8ide the verdict 
and order a lIew trial; four jud!(~s dis8~lIting). 

Statutes have attempted to authorize such 

action by the trial judge. notably in ?-.lass:u·hu-
81~ttS and Pennsylvania. The constitutional 
inhibition, as declared by the majority opinion 
in the Slocum ~asp, has been ably questioned 
in the report of a Committee of the American 
Bar Association (Proceedings. 1 !lla, XXXVIIi. 
.5fH). The most searching and cxhaustive 
examination of the subject. setting forth both 
the history and th .. policy of such a practice. 
is to be found in Professor Henry Schofield's 
articles. entitled "~ew Trials and the Scvcnth 
Amendment; Slocum t" X. Y. Life Ins. Co." 
(Illinois Law Review. VIII. 287. 381, 465. 
reprinted in his posthumous Essays on Con
stitutional Law and Equity. 1(21). Sec 
further: 1!l13. Bothwell v. Boston E. R. Co .. ' 
215 ;\Iass. 467. 102 :-\. E. 665; "fr .. J. L. 
Thorndike. ".Jury Trial in the United Statl's 
Court.s" (Han'ard Law Rc," .• XXVI. 732). 

12 17!.l3. Gibson V. Hunter. 2 H. Bl. 187; 
1003. Lee t'. Missouri Pac. R. Co .• 67 Kan. 
402, 73 Pac. 110; 1873. Trout v. R. Co .• 23 
Gratt. Va. G19; Thayer. Preliminary Treatisl'. 
234. 

§ 2496. I 1892. Columbia & P. S. R. Co. 
V. Hawthorne. 144 U. S. 202. 12 Sup. 591; 
lOOG. State v. Banusik. - :-\ .. J. L. .6-1 Atl. 
9!J4, semble. 

For the effect of a motion lor a new trial 
upon exceptions to rulings IIpon specific e"i
denee. see ante. § 20. 
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(2) In the next place, it ;ol!ows that the opponent u'ail'es 110 rigid lJ.l/ going 
on tu pllt in Izi.~ own cl'idcllk ,!(tcr the judge's refusal to rule against the pro
poncnt for insufficiency of evidence at the close of the proponcnt's case in 
chief. Thc opponcnt //lay therefore r{'nelL' the lIlotiun at the closc of the whole 
case on both sides, and i:-; entitled to the benefit of the ruling, if in his favor at 
that time.2 

(:~) Conwrscly, however, he cannot take :vh'untagc of the judge's original 
erroncoILs nfllsal to direct n wrdict for insufficiency at thc time of the first 
motion, if he does not rCIIl'W the motion at the close of all thc evidence, or if 
at the time of the final motion the ruling correctly rl'fll,~l'S to order a verdict 
for insuffieiency; 3 the Cuurt is at that time entitled to decide upon a survey 

! :\1(1. Ann. Code 1914. Art. i5. § \II; 
Mi,·h. ('omp L. 1(11[,. § 12G:!!l; I&~9. Weber 
v. Kansas City C. It. Co .• 100 Mo. 194, I:.l 
S. '\". S04. 1:3 ~. \Y. 5b7; HJ05, Sorensen t'. 
Gor,·nsen. liS :-:t'hr. 4S3. 103 :-;. W. 4.5ii. 

In a fc'w :-;t!lte~ this ri!(ht of the opponent to 
propped to introduce his own evidpnce. after 
the motion rpfu8(·,I. was fnrm('rh' deni(·t!. 

• 

prohably on the analogy of a delJlurrpr to 
evidence; but this has usually I"'en challl';('d 
hy statute; e. G., Barahasz 1'. Kahat, ~lcI., 
i7lfm: I(}21, Paek:lrd J. &. ~1. Co. 1'. P,'arl & 
Co .• 139 Md. 4!l8, I \.'j Atl. .GI (following Bam
basz v. Kabat); 1896. State 1'. Grow·s. 119 
N. C. 822. 82·1. 25 S. E. 81!J; Iil!l.". Purnellt'. 
J'" 1')') ,. C' ;;'3') 8"- "n';': E 953' \.. "- 0,. _.... ..... " ,_, _, ,>il, _"J .:J. '. . ('001-

parp:-;. C. Rt. IS!l!). e. 1aI. cited in note 3. i7lfra. 
;,:; 3 CA:>.W.\: 1013. R. 1'. Wakelyn. Alta. 
S. C., 10 D. 1. R. 45.5 (corroboration of prose
cutrix on a charge of rape under age). I!J::?O. 
Donley t' . .1::. D. &. B. C. R. Cn .• 52 D. L. R. 
63::? Alta. «(Jersonal injury to employee). 

U:>ITED STATES: Fr<icral: IS!):!. Columbia 
& P. S. R. Co. t·. Hawthorne. U. S .. supra; 
18!J4. Union Pacific R. Co. r. Danicb. 1.52 
U. S. 684. 687, H Sup. i56; 1\102. :\lcCrea 
V. Parsons. 50 C. C. A. 612. 112 Fed. 91 i ; 
l\10a. ""alton v. Wild Goose M. & T. Co .. GO 
C. C. A. ISS, 123 Fed. 209; 1!l0.5. Columbia 
No &. L. R. Co. t:. :\Ieans. 13G Fed. 83, C. C. A. ; 
HlI!l. Lancaster t'. Foster • .5th C. C. A .• 2(;0 
Fed. 5 (llPre the rule is aeknowlc·rll';ed. but is 
hpld not applicable where the record show,:d 
the tpnor of the evidence ~.~,lt:~ed by the 
d"fpndallt and where that ~ ;·;:tence added 
nothing sufficient to go to th! jury; here the 
defendant had lost the teeh"il'al henefit of 
his second motion by making it too late to bz 
considered on exceptions. and was thus thrown 
back on his first motion); 1920, Niehamin 
Il. U. S .• 6th C. C. A .• 263 Fed. e.SO; .4 rizona: 
1921. Southwest Cotton Co. n. Ryan. 22 Ariz. 
520. 199 Pac. 12·1; California: 1(;06, Lyon 
t·. United Moderns. I4H Cal. 470, 83 PaC'. S04 ; 
Idaho: 1901). Shiclrls t'. Johnson. 12 Ida. 329. 
85 Pac. 9i2; Illinois: 1892. Joliet A. & ~. n. 
Co. ". Velif'. 140 Ill. 59. 63. 26 X. E. I08G; 
18\):1. Ames & Frost CO. V. Strachur8ki, 145 

Ill. H12, 195. a4 :-;. E. 4S; 1 !lOS. Streator 1. 
'rd. CO. V. Continental T. C. ('0 .• :!Ii Ill. 5i7. 
75 X. E. 54G; 1\10.5. Warth 1'. Loew(;nstcin, 
"19 III .).,.) -6 ,. E' 'l-'" I'll)'1 J>. . I . .. • ___ • I ."1. .' ~U. • •• \.tU\r. S v. 
lI"rri~. 239 Ill. 5:.!G. S:-' :-;. E. :!a~; Maryland: 
I!lOO. Barabasz t. Kabat. 91 ~Id. sa, 46 At!. 
:la. (good opinion by P"arcl·. J.): I!lOI. New 
York P. & :-;. H. Co. r. Jom·s. (j.! Md. :!4. 50 
Atl. 4:!:!; HH5. ('onlJIli:';!-'inru·f.s 1'. Yenables, 
I:!:; ~Id. 4.1. 94 Atl. &(): I!l:!:? Krymski t'. 

Kllpidlow>ki. I:l9 :\Id. 65G. Ilfj Atl. 4iO; Jlfill
s,,"';: I;;~9. Weber t. Kallsas City C. H. Co., 
:\10 .• ,'''pm; I!lO:l. Klo('kenbrink t·. H. Co .• 
Ii:! :\10. G.b. i2 ~. W. !l00; I!H9. Pure Oil 
Co.!'. C'hi"ago 1\1. <t.: ~t. P. It. Co., .56 Mont. 
:WH. IS5 Pac. 150; SfU' Jt'T~"!I: HJO·!' Esler 
t·. ('"mden &. S. H. Co .• i I :-;. J. L. ISO. 58 
At!. II;; (nonsuit); 19lfj. State· t·. Bacheller. 
S9:-;. J. L. 4:13. 9S Atl. !>2!l; X,·u· York: 1902. 
f:igna Iron Co. r. Brown. IiI N. Y. 4S", 64 
N. E. 194; 190i. Spencer 1'. State. lSi H. Y. 
4b~. SO ~. E. 3i.5 (applied to Cotlrt of Clai.'ns) ; 
Sorl" Carolina: Here the rul" was originally 
contra: 1898. Purnell t·. R. Co .. 122 ~. C. 832. 
29 S. E. 953 (construing St. I8!!i. e. 109; the 
original error may be reviewed). But the rule 
was changed by St. IS9!!. C. 131. amending St. 
Ib9i: 1900. Means 1'. Carolina C. R. Co., 126 
K. C. 424. 35 S. E. SI:!; 1902. Hatliff t:. Ratliff, 
131 N. C. 42S. 42 S. E. S8i; HJ04. Jones t'. 
Warren. 13·1 :-;. C. 390. -IG S. E. i40; 1904, 
Southern L. & T. Co. r. B(mbow. 135 N. C. 
3m, ·li S. E. 4:l5; 1\104. Earnhardt r. Clement, 
la. ~. C. 91. 49 S. E. -I(} (failure to renew the 
motion): W04. Blalock ". Clark. 137 N. C. 
140.49 S. E. 88 (same). The legislative rule 
is now phrased as follows: Rev. 1905, § 539, 
Conso!. St. 1919. § 50.: .. Demurrer to Evi
dence. Wnen ..• the plaintiff shall have 
produced his evidence alld rested his case. 
the defendant may mo\'" to dismiss the 
nction, or for judgment. :IS in case of nonsuit. 
If the motion is nllowed. the plaintiff may ex
('('pt and appeal to the Supr!'me Court. If 
the motion is refused. the defendant may 
.,xcept. and if the defendant introduces no 
eddence. the jury shall pass IIpon the iSh"Uf's 
in the cas(', and the dpfendant shall have the 
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§ 2496 BURDEN OF PROOF [CHAP. LX-\:XnI 

of the whole e\·idence; and this survey naturally renders any prior error 
immaterial. This is sometimes put upon the ground of waiver; but it is 
rather a necessary consequence of the discretionary nature and limited scope 
of the first ruling. 

• § 2497. Measure of Jury's Persuasion: (1) Proof beyond a Reasonable Doubt; 
Rule for Criminal Cases. After the tribunal having the function of deciding 
upon facts, i. e. the jury, has retired to reach and frame its decision, a ques
tion arises as to the nature or degree of its persuasion. Here, it is to he 
noticed, we are no longer concerned with the incidence of the duty or burden -.... ' ... " 

of proof as between the parties to the cause, but merely ~~ith the tribunal's 
'-own dutY_~t1~_£().n1.E,~t.as.to-its_$.t'l.n_4.~~4.,9i.Pf!.r.811a8ion~ 

Now the logical notion involved in the situation is that the tribunal must 
be persuaded to believe the affirmation of the burden-bearer before it can be 
asked to act as desired, but that this persuasion or conviction in the mind of 
the tribunal may have more than one degree or quality of positiveness; and 
an attempt is made by the law to define the degree of positiveness of per
suasion which must exist in order to justify action in the shape of a verdict 
for the burden-bearer. The attempt to define these qualities of persuasion 
has great difficulties; and many useless refinements amI wordy quibbles 
have marked the countless and more or less unsuccessful attempts. 

(1) In criminal cases a rule has grown up that the persuasion must be 
beyond a reasonable dOllbf.1 This precise distinction seems to have had its 
origin no earlier than the end of the 1 iOOs, and to have been applied at first 

benefit of his exception on appeal to the 
Supreme Court. But after the motion is 
refused. he may waive hi~ exception and then 
introduce his evidence just as if he had not 
made the motion. and he may again move 
to dismiss after all the evidence on both sides 
is in. If the motion is then refused. upon 
consideration of all the evidence. he may ex
cept; and after the jury shall have rendered 
its verdict. he shall have the benefit of such 
latter exception on appeal to the Supreme 
Court." This seems to be a fair solution, 
straightforwardly expressed, and should serve 
as a model statute in States where similar 
doubts have arisen. It is applied in the 
following cases: 1017, State ~. Killian. 173 
N. C. 792, 02 S. E. 499 (construing Rev. 1905, 
§ 32655 Suppl.); 1017. Cole Mfg. Co. r. 
Mendenhall, 4th C. C. A., 240 Fed. 641 
(applying N. C. Rev. 1905, § 539); Oreoon: 
1918, Weygs-:tdt v. Bartle. 88 Or. 310.171 Pac. 
5S7; South Carolina: 1904, Koon v. Southern 
Ry.,69S.C.I01.48S.E.86; Washinown: 1906, 
Gardner v. Porter, 45 Wash. 158. 88 Pac. 121. 

In Illinois, there is a local question whether 
the motion to direct a verdict must be in writ
ina, under a statute requiring instructions to 
the jury to be in writing: 1893, Ames &: Frost 
Co. 1). Strachurski. lJllpra (undecid~d); but it is 
plain that the two are different things. 

For the effect of a motion by both partie., 
to direct 11 verdict. sec Wolf v. Chicago S. P. 
Co .• 233 III. 501. 84 N. E. 614 (1008). 

§ 2497. 1 The Codes usually confhm this 
rule: Ark. Dig. 1919, § 31&1 ("upon the 
testimony in the whole case "); Cal. P. C. 
1872. § 1096; Ida. Compo St. 1919. § 8044; 
Ind. Burns' Ann. St. 1914. § 2137; Kan. 
G. S. 1915. § 8149; N.'!]. Rev. L. 1912, §§ 6277, 
7163-7166; N. D. Compo L. 1913. §§ 10831. 
10832; S. D. Rev. C. 1919. § 4874; Utah: 
Compo St. 1917, § 8978. 

In Gcoroia alone, it seems, this test does 
not obtain: Rev. C. 1910. § 5731, P. C. 

, §§ 1012, 1013 (in criminal cases .. a greater 
strength of mental conviction" than prepon
derance of testimony is necessary); P. C. 
§ 1010 (rule for circumstantial evidence, 
defined). 

In Oklahoma. another special phrsse was 
once tried: Rev. L. 1910. § .5876 (" A rf'B.'Son
able doubt is a doubt for which there exists a 
reason in the minds of the jurors, founded Upon 
the facts and drcumstances in proof in the 
CBse, and is a state of mind of which an ordi
narily intelligent man could readily give an 
explanation, consistent with the facts dis
closed by the e\'idence, and the law, liS given 
to the jury by the court"). But this was 
repealed by St. 1915, c. 260, Mar. 30. 
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only in capital cases, and by no means in a fixed phrase, but in various tent a
th'e forms. .. A clear impression," "upon clear grounds," "satisfied," are 
the earlier phrases; and then" rational doubt," "rational and well-grounded 
doubt," "beyond the probability of doubt," and" reasonable doubt" come 
into use. Then, in :\Ir. Starkie's classical treatise, "moral certainty, to the 
exclusion of all reasonable doubt," is given ,·ogue.2 From time to time, 
various ill-advised efforts ha\'e been made to define more in detail this elu
sive and undefinable state of mind. One that llUS received frequent sanction 
and has been quoted innumerable times is that of Chief Justice Shaw of 
Massachusetts, on the trial of Dr. "'ebster for the murder of ::\Ir. Parkman: 3 

"[Heasonable doubt] is that state of the case, which, after the entire compari
son and consideration of all the evidence, leaves the minds of jurors in that 
condition that the~' cannot say they feel an abiding conviction, to a moral 
ccrtaint~', of the truth of the eharge .... The evidence must establish the 
truth of the fact to a reasonable and moral certainty, a certainty that 
('onvinees and directs the understanding, and satisfies the reason and judg
ment .... This we take to be proof beyond a reasonable doubt." 

:\Iany others, in vUrJ'ing forms, convey the same notion in more or less 
weII-chosen words; and each Court has its stores of precedents of instrue· 
tions approved and disapproved.4 Xe"ertheless, when anything more than a 

2 For the historical data abo\'p summarized, 107 Ala. !J7. 18 So. 226; Howard v. State. 108 
"'e an article by Judge ;\Iay of lloston. in the Ala. S71. Ii> SO. 813; 18!J6. Peazler v. State. 
American Law Review. X. 642. 6S6. the author 110 Ala. 11. 20 So. 363; Allen v. State. 111 
of the treati:le on Criminal Law; and Thayer's Ala. 80. 20 So. 490; Barnes v. State. 111 Ala. 
Preliminary Treatise. pp. 551-558. 56. 20 So. 565; Crawford v. State, 113 Ala. 

J 1850. C'Jm. v. \Vebstcr, 5 Cush. Mass. 661, 21 So. 214; 1897, Mitchel\ v. State, 114 
295. 320. Another is this: 18i5, Gray. C. J.. Ala. 1. 22 So. 71; Yarbrough v. State, 115 
in Com. v. Costley. 118 :\las5. 1; .. Proof Ala. 92. 22 So. 534; Pickens v. State, 115 AlII. 
'beyond a reasonable doubt' is not beyond all 42,22 So. 551; Newell v. State. 115 Ala. 54, 
possible or imaginary doubt. but such proof as 22 So. 572; Koch v. State. 115 Ala. 99. 22 So. 
preclude~ every reasonable hnothesis, except 471; 1898. Bryant v. State, 116 Ala. 445. 23 
thllt which it tends to support. It is proof to a 50.40; Titus v. State. 117 Ala. 16.23 So. 77; 
• moral certainty,' as distinguished from an Bones v. Stllte. 117 Ala. 138. 23 So. 138; 
absolute certainty. As applied to a judicial Walker v. State, 117 Ala. 42, 23 So. 149; 
trial for crime. the two phrases arc synonymous Burks v. State. 117 Ala. 140, 23 So. 530; 
and equivalent; each has been used by emi- Nicholson v. State. H7 Ala. 32. 23 So. 792; 
nent judges to explain the other, and each Dennis v. State, 118 Ala. 72, 23 So. 1002; Ar
signifies such proof as satisfies the judgment MTl81Z8: 1895. Jones v. State, 61 Ark. 88, 32 
and consciences of the jury, as reasonable men, S. W. 81; 1896. Lewis v. State. 62 Ark. 494, 
and applylng their reason to the e\"idence 36 S. W. 689; California: 1897, People v. 
before them. that the crime cbarged has been White, 116 Cal. 17, 47 Pac. 771; People v. 
committed by the defendant, and 50 satisfies Ashmead, 118 Cal. 508. 50 Pac. 681; People 
them &S to leave no other reasonable conclusion v. Hubert. 119 Cal. 216. 51 Pac. 329; 1904, 
possible." People v. Pens, 144 Cal. 748, 78 Pac. 284; 

, The fol\owing list represents almost a1l the Colorado: Boykin v. People, 22 Colo. 496, 45 
jurisdictions; from Alabama is given the mate- Pac. 419; Florida: 1898, Gantling 1). State, 
rial of two or three years' ruling:;. merely to 40 Fla. 237, 23 So. 857; Georgia.: 1896. Hanye 
illustrate what a futile grist of profuse jargon fl. State, 99 Ga. 212. 2-5 S. E. 307; 1896, 
is pelmitted by BOme Courts to be ground out Burney v. State. 100 Ga. 65, 25 S. E. 911; 
annually in the name of trutb and justice: 1897. Campbell v. State. 100 Ga. 267, 28 S. E. 
Federal: 1895, Isaac v. U. S., 159 U. 5.487. 71; Illinois: 1898. Spalding v. People. 172 
16 Sup. 51; 1914, Wilson v. U. S .• 232 U. S. Ill. 49,49 N. E. 993; 1921, People 1). Seff. 296 
li03. 34 Sup. 347; Alabama: 1895. Jackson I\1.120,129N.E.533; 1921,Peoplev.Cramer, 
~. State, 106 Ala. 12. 17 So. 333; Thomas v. 298 Ill. 509,131 N. E. 657; Indiana: 1897, 
State, 106 Ala. 19, 17 50.460; Bonner v. State, Reynolds p. State, 147 Ind. 3, 40 N. E. 31; 
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simple caution and a brief definition is given, the matter tends to become 
one of mere words, and the actual effect upon the jury, instead of being en
lightenment, is rather eonfusion, or, at the kast, a continued incomprehension. 
In practice, these detailed amplifications of the doctrine have usually de
generaterl into a mere tool for counsel who desire to entrap an unwar,r judge 
into forgetfulness of some obscure precedent, or to save a cause for a new 
trial by quibbling, on appeal, over the verbal propriety of a form of words 
uttererl or declined to be uttered hy the judge. The effort to perpetuate 

.-, .!!1!nd develop these elaborate unserviceable definitions is a useless one, and 
! serves to-(lay chiefly to aid the purposes of the tactician. It should be 
, -abandoned: 5 

1897, Hatlk r. State. Hi> Ind. :!:~8, 46 X. E. Pac. 3·16; New Fork: 1897, Pcople v. Barker, 
127; 1H98, Shi~lds t'. 8tatC', 14!J Ind. 3!J5, 49 153 X. Y. 111,47 )\. E. :U; Xorlh Carolina: 
N. E. :351; IS9S. ;\lcIntosh I'. State, 151 Ind. 1896, State v. Hogcrs, 1 W l";. C. 793, 26 S. E. 
251, 51 N. E. 35-1; Iowa: 1897, State v. 142; 11)03. State v. Wilcox. 132 N. C. 1120. 
Van Tassel. 103 lao G. 72 N. W. ·197; 18U7. 4·1 S. E. 6:l5; Oklahoma: 1898. Patzwald 
State r. Debolt, 104 Ia. 105. n N. W. 4!1!l; I'. U. S .. 7 Ok!. 232. 54 Pac. 458; 1!J08. Abbott 
1898. State v. Marshall, 105 la. 38. 74 N. \\'. r. Terr., lOkI. Ct. 1. 94 Pac. 17!l; Hl14. 
763; lS!l!). State v. Novak. 109 la. 717. 79 Harris I'. State. 10 Okl. Cr. 417. 137 PaC'. 365, 
N. W. 4G5; Kansas: l!l:!O. State v. Ward. l:m Pac. 8·16 (reading out of the law the 
107 hall. 4.98. 192 Pac. b:J6; Kenlucky: definition in Rey. L. § 5b7G, quoted supra. 
11l98. Stevens v. Corn .• - Ky. .45 S. W. 76; n. 1); St. 1915. c. 2G9. Mar. :;0 (repealing 
Louisimv,: 1898. State t·. Bazile. 50 La. An. Rcy. L. § 5876); Philippine lsI. l(I03. 
21. 23 So. 8; JfichiIJan: 1898. People v. U. S. v. Reyes, 3 P. I. a: lUOG. U. S. v. Villos. 
Swartz. 118 Mich. 29:l. 76 ~. W. 4!Jl; 1!l09, G P. 1. 510; 1908. U. S. v. Lim Sip. 10 P. I. 
People v. Burke. 157 ~Iieh. lOS. 121 N. W. 627; 1911. U. S. v. Levente, 18 P. I. 439. 446; 
282; .Uinncsola: 190·1. State v. N ewmall, 80ulh Carolina: 1897. State I'. Aughtl')', 4.0 
93 Minn. 393. 101 N. W. 499; Mi."issippi: S. C. 285. 26 S. E. 619; Ulah: 1905, State v. 
1896. Webb v. StatC'. 73 Miss. 456. 19 So. 2:JS; Overson. 30 Utah 22. 83 PIIC. 562 (as to 
1896. CherI')' I'. State, Miss. • 20 So. 8a7; circumstantial eyidence); WashinGton: 1897. 
1897. Powers v. State, 74 l\Iiss. 779, 21 80. State v. Cushing. 17 Wash. 544. 50 Pac. 512; 
657; 1898. Lipscomb v. State, 75 Miss. ,559, Wisconsin: 1896, Emery v. State. 92 Wis. 
23 So. 2]0; Herman 1>. State, 75 ;\liss. 340, 146.65 N. W. 848; Frank v. State. 94 Wis. 211. 
22 So. 872; Missouri: 1896. State v. Blue. 68 N. W. 657; 1897. Hoffman V. State, 97 
136 Mo. ·11. 37 S. 'V. 796; State v. Goforth. Wis. 576, 73 N. W. 52; 1899, Emery v. State, 
136 Mo. 111. 37 S. W. 801; 1898. State v. 101 Wis. 6:;7. 78 N. W. 145; 1903, Baker o. 
Duncan. 142 Mo. 456. ·14 S. W. 263; 1899. St~tc. 120 Wis. 135. 97 N. W. 566. 
State v. Garrison, 147 Mo. 548. 49 S. W. 508; The follOwing list. collecting some recent 
M all lana : 1895. State v. Gleim. 17 Mont. 17. quibbles. may serve as a museum of legal 
41 Pac. 998; 1898. State V. Clancy. 20 :\lont. curios for future generations: 1910, State 
498. 52 Pac. 267: 1921. State v. Ducolon. v. Schreiber. State v. Adams, 79 N. J. L. 447, 
60 Mont. 594. 201 Pac. 256 (recehoing stolen 75 At!. 476; 1910. State v. Leo. 80 N. J. L. 
cattle); 1921. State v. Riggs. Mont. " 21, 77 At!. 523. 
201 Pac. 251; (murder); N €braska: 1895. ~ The following is a roQdel treatment of the 
Collins r. State. 46 Nebr. 37, 64 N. W. 4:J2; subject: 1901. Len~rt v. State. Tex. Cr. , 
1896. Barney r. State. 49 Nebr. 515. 68 N. W. 63 S. W. 563 ("The jury sent· word to the 
636; 1897. D.wis v. State. 51 Nebr. 301. 70 Court ... that they desired an additional 
N. W. 984; 1~97. Morgan v. State. 51 Nebr. charge upon the meaning of 'reaeonablG 
672.71 N. W. 788; 1897. Johnson u. State. 53 doubt.' ... Thereupon the Court told the 
Nebr. 103. i3 N. W. 463; 1898. Carrall V. jury .... crbally 'that the two words "reasonable-
State, 53 Nebr. 431. 73 N. W. 939; Whitney doubt" were words of common use. and the 
V. State. 53 Nebr. 287. 73 N. W. 696; Bartley jUry could understand them as easily as the 
v. State. 53 N ebr 310. 73 N. W. 744; Maxfield Court. and the Court had a reasonable doubt 
". State. 5.'> )\cbr. 44. 74 N. 'V. 401; 1910. as to whether or not he could under the law 
Blue v. State. 86 Nebr. 189, 125 N. W. 136; charge them as to their meaning.' We see no 
Nevada: 189S. State v. Mandich. 24 N e,·. error in this action of the trial Court calculated 
336. 54 Pac . .'jIG; New JCT8ey: 1910, State to injure the rights of tht> appclhmts"); 
r. Silverio. 79 N .. J. L. ·182.76 Atl. 1069; New .4ccard: 1917. People v. Ahrling. 279 Ill. 70. 
Mexico: 1896. Terr. v. Lerma. 8 N. M. 566. 116 N. E. 764 ("any definition on the part 
46 PM. 16; Tcrr. v. Padilla, 8 N. l\f. 510. -16 of the Courts of . reasonable doubt' only tends 
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18i6, 1'1.-1. Y, C. ,J., "Solne Hull'S of Eyidence: Hcasonable Doubt in Civil and Criminal 
Cases" (American Law Hev., X, fi.!2): "It is not at all to be wondered at, that, in criminal 
cases, it has becn the rule to require a greater quantity, weight, or certainty of evidence \~" .. 
than in civil cases. As to the mode of proof of particular faets, the rules arc substantially • 
the same; but as to the amount of evidence upon which a juI;o' would he justified to find 
the existence of a particular fact. or the truth of a particular allegation, the rules are ,,;dely 
different. When these rules began to take foml and consistency, tho! penal code of Eng
land was a fearfully bloody code. Death, without benefit of e!ergy, was denounced against 
a multitude of misdoings which would now be considered, if offenees at all, offences of a 
comparatively trivial eharacter. The f'onsequences of com,;ction to the unfortunate pris
oner were not onl:.· fearful. but they were irremediable. No humane judge could help com
miserating the situation of the all but foredoomed prisoner .... Starkie publi:;hed his 
first edition about 182·1, we think. This was at the flood-tide of the greilt reyulsion of public 
sentiment against the inhumanity of that ('ode which Blackstone had eulogized, a re
vulsion, which, if not set on foot hy the Edinburgh Heyiewers, received from them its most 
powerful impulses, and which was seized upon by Sir Samuel Homilly to work out those 
wise and heneficent refonns which have made his name so ronspif'uuus in the annals of 
criminal jurispruuence. Caught by the rising tide of this great reactiull, and yielding too 
absolutely to its generous tendencies, l\lr. Starkie was betrayed into an exaggeration of 
statement which his judgment must have condemned. 'The maxim of the law is,' says 
that writer, 'that it is better that ninety-nine (that is, an indefinite numher) offenders 
shall escape than that one inno('Cnt man be condemned.' The absurdity of this proposi
tion is too obvious to need remark. . .• But then the British ear ,,"as at that time occupied 
by the criers fnr refol'm; and the voiee of humanity was so much luuder than the voice 
of justice, that, if men could hear, they would not listen to the latter . 

.. The doctrine of 'reasonable doubt,' as now applied in criminal ('ases, always im'oked 
by the prisoner and his counsel and enforced by the courts, is one of the modern phases 
of the tendency to exaggerate the proper signification, and to unduly extend the applica
tion of the mmdm of which we have been sJX'aking .... It was I£.ft for l\lr. Stark ie, ... 
to enlarge upon the nIle as theretofore stated h~' the Courts, and, in the attempt to define 
its scope, unfortunately to introduce, ,,;thout the authorit:.· or sanction of any ('OUrt, a 
new ternl, still less definable, if possible,· than the reasonable douht with which courts and 
jurors were already sufficiently distressed. The result of the evidence must be. sa~'s ?lIr. 
Starkie, a 'moral certainty. to the exclusion of all reasonable doubt.' Kow, why perplex 
the administration of justice by interjecting this new element of uncertainty? '\,h~' not 
leave the courts and juries alone to grapple as best they may with the difficulty of de
tel'ln.ining, \\;thout any test, what constitutes a reasonable doubt, \\;thout adding to that 
difficulty the certainly equal difficulty of detel'mining what constitutes a moral certainty? 
'Vhat possible end can such a heaping up of indefinable tel'lllS ser\'e, hut to confuse and 
baffle rather thai! enligb ten and aid the average juror? ... Ostensibly, under the guidance 
of that old cautionary doctrine, that it is better to err on the side of mer('y than on the side 
of justice, . . . we have come, by a series of glosses and dilutions and limitations, to a 
doctrine which logically gives justice to nobody, and mercy to those only who show nOllC 

and deserve none . 
.. This is no rhetorical exaggeration: it is a melancholy fact. It is to-day the serious 

obstacle which stands like a iion in the way of the pursuit of guilt; and nothing saves our 

to confuse the jury "): 19()'!. State v. Blay. by the modern English judges: 1910. Crippen's 
77 \'to 56, 58 AtI. 794 (" No definition of the Trial (ed. Filson Young, 1920. Notable British 
t .. ,rm need be given"); 1903. ~reehnn t'. TrilLl. Series), pp. 161. 183, Charge of L. C. J. 
State, !l9 Wis. 621. 97 N. W. 173. Alverstone: 1911. Steinic :-.rorrison's Trial, 

How needless are nil these wordy mnunder- Bame series, pp. 266, 276: 1916. Casement's 
ings of the lnw, for the purpose in hand. may Trial (ed. G. H. Knott, 1917. snme series, 
be seen from the brief nnd pointed terms used Pll. liS, lOG). 
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criminal courts from a complete paralysis but the stalwart sense of the juror who refuses 
to adopt methods in the accomplishment of any purpose which seem to him exactly adapted 
to defeat it .... We all know that, when a criminal lawyer has to defend a case where 
the facts are all against him, his unifonn and too often unfailing resource is the law. Upon 
this he falls back. The doctrine of 'reasonable doubt' is kept always in the front. The 
reports are rans&cked for loose definitions by careless judges in insignificant cases. The ex
travagant and unsupported 'dicta' of text-writers, made perhaps in support of a theory 
of what the law ought to be, rather than as proof of what it has been authoritatively de
clared to be, are hunted up with untiring zeal. These are re-enforced by a series of cases -
fabulous and authentic scattered through the musty annals of crime, in which it is 
said that innocent persons have Jeell convicted. The whole mass of bewildering definitions, 
extravagant' c1icta,' astounding facts, or fictions, as the case may be, is then arrayed with 
greliter or less skiII, according to the ability of counsel, and paraded before the jury with 
pathetic solemnity. Of course, the object of all this is to confound and befog; to bring 
the jury into that state of amazement, apprehension, and uncertainty, which will dis
qualify them to deal calmly and rationally with the facts of the case before them. . .. 

"No man can measure with a rule he does not understand: neither can juries determine 
by rules obscure in themsclyes, and made yet more obscure by attempted definition. The 
law is not so infinn and decrepit as to be inadequate to its purposes, if clearly expounded 
and firmly administered .... We think it high time that a rule invented in a barbarous 
age for a special and perhaps justifiable purpose, so abounding in absurdity, and so fmit
ful of mischief, be confined to its original domain, and to the uses and purposes for which 
it was invented." 

1906, Professor William Tr~ckett, "Preponderance of E,;dence, and Reasvnable Doubt" 
(The Forum, Dickinson School of Lu\\', X, i6): "A statement of Chief Justice Shaw of 
:'IIassacbusetts has been not infreq up.n<!y quoted by judges. The jury is to render a ver
dict of guilty, if it believes the defendant guilty beyond a reasonable doubt; and thi~ is 
the explanation of a reasonable doubt: It is 'that state of the case which. after theentire 
comparison and consideration of all the evidence, leaves the mind of jurors in that con
dition that they cannot say they feel an abiding com;ction, to a moral certainty, of the 
truth of the charge •... The evident'C must establish the truth of the fact to a rea.sonable 
and moral certainty, certainty that convinces and directs the understanding and satis
fies the reason and judgment .... This we take to be proof beyond a reasonable doubtl' 
The doubt is a 'state of the case'! I had imagined that it was a state of the mind. The 
state of the cas:!, ,,;z., the state of the c,,;dence in the case, leaves the jurors' minds in a 
condition. \-Vbat condition? This, \;z., that they ca,mot say, that they have a conviction. 

, I suppose that, if they cannot 8ay that they have a conviction, it is because they have nat 
the conviction. What conviction? It is an abiding conviction. But, what is that? One 
that has abode, for a considerablp. time, or one that is going to abide? How long before 
rendering the verdict must the conviction expressed by it have been formed? A week, a 
day, an hour, five minutes? If the abidingness is future, by what faculty does the juror 
know that it is going to abide? By what quality of the conviction does he recognhle it.s 
longevity? By its strength? By its defiance of past argument in the jury room? \\110 
knows? 

"But, it is a conviction to a ';noral certainty.' Is the certainty a different state of mind 
(rom the conviction, or is the phrase used to mean, a conviction which is a certainty, that 
is, a very strong conviction? It would be hypoctitical to challenge the usage which speaks 
of a lDoral certainty, but it is impossible to see how an ordinary juror is to be aided by being 
told that if he is morally certain of the prisoner's guilt, he is to convict him. • . . 

"In order to convict, we are further told, the evidence must produce a 'Illoral t'ertaiJlty 
of the guilt.' But tIllS certainty has some very peculiar pO'I'\·ers. It' convinces, and it 
directs the understanding,' it 'satisfies the reason and judgment.' Certainty is t.he state 

. of being coIl";nceJ, but, in Shaw's philosophy, it is the cause of, and therefore different 
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from, the conviction. A Illoment ago. there was' an abiding C'Onvictionlo a moral certainty,' 
hut noW it is a {:ertainty generating a conviction! This certainty (which is not 9. state, but 
an actor. a ('ause) has seemingly, three subjects on which to operate. There is an und~r
standing; there are II reason and a judgment! Or arc these three namC$ only for one thing? 
But, that cannot be. for the operations are different. The certainty convinces and directs 
the understanding. It does no such thing for the reason or the judgment. Its function is, 
respecting these, humbler, shall we say, or more exalted? It 'satisfies' the reason and judg
ment! A certainty satisfies! The certainty that one has fallen heir to a million dollars • • 
'satisfies,' but it does not satisfy the reason; only the cupidity, the d~ire {or happiness. 
The certainty that X the defendant killed Y satisfies the reason! What is this strange; 
elusive thing called satisfaction of the reason? And what singular thing is reaSO]I, that it 
should be slltisfied by a eertainty that the defendant has cotnwitted an atrocious crime? 
Pe:-haps Wh'lt is satisfied is the desire to find out who cOJlllnittlod it, that is, the official 
curiosity of the jurors; for which 'reason and juclgment' are odd names. 

"Doing the best possible with Chief Justice SH_-\W'S phraSf..'S, all that can be got out of 
them is this: Before ~on\'icting of a crime a juror should be morally certain that he com
mitted it, and this (."Ou .... iction should be the result of a serious consideration of a\l the 

·d " eVI ence. 
1899, M.\RSIL\LL, .J., in Buel. v. SUIte, 10-1 Wis. 132, 80 X. W. i8: ,; )!uch discussion is 

found in the adjudged cases as to whether any attempt to t':\-plain it docs not tend to con
fuse rather than to enlighten the jury. It is said that scholastic att~lnpts to explain the 
meaning of such words, which are more easily understood than explained, are liable to 
lead such men as ('"Olllmonly make up our juries to think that the ordinary of 
reasoning, by which they are accustomed to come to conclusions in the clTairs 
of life, are not suitable to the jury room in a criminal t:a5C. but that some other process 
of reasoning is to be adopted which they are to gather from the language of the trial 
judge, and that they are thereby really weakened in their nbility to come to a just con
clusion; that it would be better to leave theJlI to exercise their own intelligence in regard 
to language 50 plain that it is not easy tu make it plainer by ~),"planation. )lr. Justice 
Newman said, in Hoffman r. State: ·It needs be a skilful definer who will make the 
meaning of the term ("beyond a reasonable doubt") more clear by the multiplication 
of words,' while the writer expressed tIle .... iew. in Emery r. State, that the due adminis
tration o.f justice in many cases requires a careful explanation of the term to be given to 
the jury, and that without it justiee is liable at times, through ignorance, to be defeated, 
and the efficacy of the law to proted society, and its administration by courts, discredited. 
In State v. Sauer,6 ).IitcheIl, J., expressed the opinion that 'most attempts at explaining 
the meaning of a "reasonable doubt" are made by the uSC of expressions that themseh-es 
need explanation more than the tel'iU sought to be explained by them, and that the better 
way is to omit such attempts, but that if such attempts be indulged in it would be better 
to adopt those definitions that ha\'e received general approval by Courts.' In People v. 
Stubenvoll, Champlin, J., speaking for all the members of the Court, said: 'We do not 
think that the phrase" reasonable doubt" is of such unknown or uncommon signification 
that an exposition by the tria! judge is called for. Language that is ",ithin the compre
hension of persons of ordinary intelligence can seldom be made plainer by further defin
ing or refining. AIl persons whe. possess the qualifications for jurors know that a doubt 
of the guilt of the accused, honestly entertained, is a reasonable doubt.' In Judge 
Thompson's work on Trials, it is said that' all the definitions are little more than meta
physical paral>hrases of an ex-pression invented by the common-law judges for the .... ery 
reason that it was capable of being understood and applied by men in the jury ~ox.' Many 
more instances might be given where judges or appellate Courts and text writers have ::lis-

'I 38 Minn, 438, 38 N. W. 35S; this was one of the great judicial mindJ of the passing 
generation. 
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couraged all attempts at explanation of what is It reasonable doubt, from the standpoint 
of a juror. ::-:evertheless the faet remains that trial judges, at least in important criminal 
trials, generally take great pains to explain the terlJl so that the commonest understand
ing can grasp its meaning. The practice in that regard has grown up from frequent ob
servations of thc necessity of it. It is considered here that it is proper in all cases to make 
a careful explanation of the tenn, and that where the prosecution relies \\'hoIl:' on circum
stantial evidence it is the better praeticc to do so, taking the utmost care, however, to use 
only expressions that have becn approved, particularly by this Court." 

It is g~nerall~' and properly said that this measure of reasonable doubt 
need nut be applied to the specific detailcd facts, but only to the whole issue; 7 

and here:n is giYen opportunity for much yuin argumcnt whether the strands 
of a cablc or thc links of a chain furnish the bctter simile for testing the 
mcasurc of pcrsuasion. 

Thc truth is that no one has vet im'ented or discovered a mode of meas-• 
uremcnt for the intcnsity of human belief. 8 Hence there can bc yet no suc-
ccssful method of communicating intelligibly to a jury a sound methorl of 
self-analysis for one's belief. If this truth bc appreciatcd, Courts will cease 
to trcat any particular form of words as necessary or decisive in the law for 
that purpose; for the Law cannot expect to d? what Logic and Psychology 
ha \'c not Yet done . • 

§ 2498. Same: Proof by Preponderance of Evidence; Rule for Civil Cases. 
1. r n chi! cases it should be enough to say that the extreme .. caution and the 
ullllsuill positi\'enes~ of persuasion required in criminal cases do not obtain. 
But it is customary to go further, and here also to attempt to define in words 

• GCOToi,,: 1!1\f;. Wtltkins v. State, 18Gn. 68S, 41 8. E. 54!l; l!l00. State v. Young, !) 

.'\pp. no. :'S S. E. 1000 (redcwillg prior ('as~s) ; N. D. 165, 82 :,. W. 420; HIO':;. State 1'. 

Illinoi.~: Vs!!a .. lalHison r. People, 145 Ill. Johnson, 1<1~. D. 288.103 N. W. 565; 191'2, 
:~.~7. ;l80. a·j X. E. ·jS6; 1896. Keating I'. lnklebargpr v. State, S Okl. Cr. 316, 127 Pac. 
People, HiO Ill. ·ISO. ·1:3 N. E. 7'2·1; ISH7, 707; 1920, State t'. Holbrook, 9S Or. 4:3, 
'Villiams t·. P"oplf·. WU Ill. Ia2. ·16 X. E. IS8 Pac. 947; I!l21, State t'. Crawford, -
74!l; IS!!!), Kos:;akowski v. People, 177 Ill. ctah ,201 Pac. 1031 (identity of stolen 
53. 5fia N. E. 11.~; I!JO:!, Henry r. Pcople. 19S goods). 
Ill. 162, 6.~ ~. E. I:.!O; 1!10-l. Delahoydc v. In Gcoroia, under Penal Code § 1010, a 
People. 212 Ill. ii;H. 7'2 ~. E. 7;!'2; l!JO!), conviction upon cireuIllstantial evidence must 
People v. Balik. 341 Ill. :j!)·I. S!) ~. E. 700; .. exclude every other reasonable hypothesis" 
I!)OG. Dunn v. State, HiG Ind. U!)4. 7s X. E. than guilt; and this seellls to be ('onstrued as 
198. semble (this opinion illustrates the in- setting up a peculiar rule for a ca~e based on 
herently futile nature of the question); circlllllstantial evidence ani}': 1 !)19. Davis 
Indiana: 1897, Hinshaw 1'. State. 147 Ind. t'. State, 24 Ga. App. 35, 100 S. E. 50; l!lI!!, 
:':H. ·17 N. E. 1.58; Louisiana: I!)l8, State Hendrix v. State, 24 Ga. App. 56, 100 S. E. 
,.. Jackson, H2 La. 5·10, 77 So. l!)O ("cnue); 55. 
ilIon/ana: 1895, State v. Gleim. 17 Mont. 17, The general mle for reasonable doubt ought 
41 Pac. 9!)S; .Vr.braska: IS!)7, Morgan t'. to apply equally to misdemeanors: IS!)4, Van
State. 51 Nebr. 673, 71 ~. W. 78S; JVyomino: deventer v. State. 38 Nebr. 592, 595, 57 N. W. 
1903, Horn v. State, 12 Wyo. 80, 73 Pac. 705 397. 
(good Opillioll hy Potter, J.). Moreover, the rule docs not apply to 

ContTtl: 1 !I:.! 1. Wrassman v. State. Ind. incidclItal issues where the main issues depend 
-". Ia2 N. Eo Gn (keeping liquor with intent upon testimonial e\'idence: I!)l!J, People v. 
to sell); IS!)!). State 1'. Cohen, lOS Ia. 208, Lapara, lSI Cal. G6. 183 Pac. 545. 
7S N. W. 857; 19:.!O, State t'. PlICk. 106 Kan. B See the materials collected in the pres~llt 
188, ISG Par. 742 (where circumstances form author's" Principles of Judicial Proof, a~ 
separate "links" of proof. tlIP mle applies given by Logic, Psychology. and Gl'IICral 
to each one separately; othen"jse only to the Experience, and illustrated in Judicial Trials" 
\}'hole); I!)O::?, State v. flemming, 130 N. C. (1913). cspecially § 376. 
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the quality of persuasion necessary .. It is said to be that state of mind in-- \ 
which there is felt to be a "preponderance of Cl'idcnce" in fa\'or of the de-
Illandant's proposition. l I1ere:-fo'()-;-"llOre'over, this simple and suggestive' 
phrase has not been allowed to suffice; :tnd in Illany precedents sundry other 
phrases "satisfied," "condnced," and the like have been put forward as 
equivalents, and their propriety as a form of words discussed and sanctionecl 
or disapproved, with much waste of judicial effort: 

Hl06, Professor William TriCKett, "Preponderance of Evidence, and Reasonable Douht" 
(The Forum, Dickinson School of Luw, X, 76): "The text-Louks and autlwritie, usually 
infonn us that in civil cases the decision must be accurding to the 'preponderan<."t' uf c\'i
dl'Il('C.' A corollary from this rule would be that the juror or the judge must in llluny 
(':t,es decide in favor of A or B, the parties to the suit, that l\ fact dill or did not occur, 
although he does not believe that it occurred or lli,lnot occur. :\ 5UCS B on a note, wh05e 
execution 13 denies. Six \\;tnesscs affinn that the signature is in H's handwriting. Five 
aflirm that it is not. No diffl'reIH'C in cOlllpetellf'e, or tr\lstwurthines~. hetween the:;e 
witnesses appears. Six, however, arc more th;m fivc. The ordinary man. juror or judge, 
would say that the evidenf'C 'prcJlonderated' in favor of A',; prop0sitio!l. Bllt would the 
or(linary discfl'ct man helil've that prop{)5ition~ Instead of six let us suppn:<e twenty wit
ne:<ses, and instead of five let liS suppose ninet('('n. Still there is a pl'eponderatwe towards 
A's contention. But woul,l a sensible man neeessarily believe that B signl~1 the note, 
when nineteen men, each equally eredible with eaf'h of the twenty, said that he did not 
~i/-:n it~ In sllch a state of the evidence, the prudent and careful Illan would remain in a 
state uf doubt. He would say, 'There is one-ninetcenth more e\'idelwe in favor of B's 
having signed, than in favor of his not having signerl. but I am not conyilH'eri that he 
signe<1 it; I neither bclieve nor dishelieve that he signed it.' 

" If the rule quoted is to be adopted, it follows that a wrdif't in a eivil rase need not, 
and therefore does not, express the belief, opinion, or cOllYietion of thc jury as to the ex
i~tenl'C or llon-existencc of the facts which form the isslI(', but "imply as tl) the l'xistencc of 
the preponderance of the evidence, a totally different matter. There can be e\'idelll'c that 
fact X occurred, when it did 1I0t occur, anrl evirlence that fact X did 1I0t Of'(·ur. when it 
did occur, and, for the ShUll' reason, there can be more evidence that it occurred than that 

§ 2498. 1 Federal: 18G8. Sigafus t·. Porter, held too :;tron~. as understood by "th .. com-
28 C. C. A. ·H3, 84 Fed. 4aO; Alabuma.· lS!!G, mon mimI"): l~US. Sanborn t'. Gerald. U 1 :\11'. 
O'Connor M. & 1\1. Co. t'. Dickson. ll:.! Ala. aGG. ,10 Atl. 67; SdmlSka: l~U):" First 
30-1, 20 So. 413; 18G6. American Oak Extr. National llank of Omaha t'. Goouman. 55 
Co. v. Hyan, 112 Ala. 337. 20 So. 644; 18Gi. N "br. 400. ;5 ?\. W. :';46; S"t'ad,,: 1905. 
Alabama M. H. Co. v. Marcus. 115 Ala. a!:i9. De\'Cnc~nzi t·. Cassinelli. :!.~ XC". :!:!:!. Sl Pac. 
::l2 So. 135; ISO;. Louisville & N. R. Co. r. 41; ,\'orth Carolilla: l!J04. Chaffin t'. Fries. 
Hill, 115 Ala. 33·1, 22 So. 163; 1898, Morrow 1\1. & P. Co .• 1a5 X. C, 95. 4i S. E. :.!26; 
v. Campbell, 118 Ala. 330. 24 SO. S.52 (" clear Oklahoma: 19 10. :\100re r. Adams. 2G Okl. 48. 
and cOII\'incin!': proof," not required); 1898. 108 Pac. 3G:!; Philippine lsi. H112. Worcester 
Moore v. Heineke. 119 Ala. 1}2;, :!4 So. ai-1; tl. Ocampo, 2:! P. 1. 42; TCI(l,<: 1tiU(l. ~10ore 
(.'.,li/om;a: 1896, Murphy v. Waterhouse. 113 v. Stone, TelC. Civ. Am). • aG S. W. !l09 
Cal. 467. 45 Pac. 866 (" convince the minds" (" by a preponderance of proof to your reason-
of the jury, held improper); Colorado: 189S. able satisfaction," held improper); Wiscon,in: 
Barns A. C. Co. v. League. 25 Colo. 129. 54 18GS. Curran ~, Stan!,:" Co .• 9& Wis. 59S. i4 
Pac. 6·!:!: Georoia: Rev. C. 1910. §§ 5730, N. W. an; 1898. Knopke r. Ins, Co,. 99 Wis. 
57:31 (phrase defined); Illinois: 1896. Taylor 289.;4 X. W. 795; 1905. Grot jan v. Rice, 1:!4 
1'. Felsin!,:, 164 III. 331, 45 N. E. 161 (!lOt a Wis. 253. 102 X. W. 551; 1906. Anderson r. 
"clear preponderance "); 1 !l06. SOnnemll11ll Chicago Brass Co., 127 Wis. 27:3. 106 ~. w. 
v. Mertz. 221 III. 362. 77 ~. E. [,50 (where a 10n (a wondrous cobwp.h of pedantry is here 
preponderance suffices. it is incofl'('c.t to charge woven to occupy the jury's simple mind and 
that the jury must be "satisfi"d"): .l[aine: the trial jud~e'B tongue); 190;, Pelton t'. 

18913, French v. Day. 89 Me. 4'11. 36 Atl. flOS Spid~r Lake S. & L. Co .. 132 Wis. 219. 112 
(" clear preponderanc.e and conyincing proof." N. W. 29 (instruction criticised). 
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it did not oceur, although it in fact did nut ()('cur, and to believe that there is this greater 
deglee of evidence of occurrence than of non-occurrcnce, is not to believe the occunence 
rather than thc non-QCcu:l~nce. 

"The rule indicated results in palpahlc absurdity, The object of thc law is, or ought 
to be, to secure thc sequencc of certain results upon certain objcctive facts. If B signed 
the note he ought to be compelied to pay it. It would be, of coursc, inadmissible to hold 
that the absolute certainty uf the jury that he signed it, should be thc I,rdiminary to this 
compulsion. But would it hc too much to !lOld that the jury should I.che\'t~, Ilt lcast in 
some low degree, that hc signed it~ Is not thc principle ahhorn·nt that B muy lA! cocr('cd 
into paying a slim of money to A, when the jury docs not believe, c\"en in II faint degrl'(~, 
that he promiSCtI to pay it, ~illlply bccause it helieves that. of the plailltiff's alltl defclltlant's 
respectivc piC('(.'S of c\·idelH,(~. that of thc fonner is heavier than that of the latter? 

"What thosc who have laid down the principle that' preponderan('c' of cdden('e will 
justify and ft.-quirc a dt.'(·isioll mnfonllahle with it, ha\'c failed to realize, is that pert'l.'ption 
of the preponderance oi evidcnt~ is qllite eonsistent with want of helief. Of two piC<'es of 
vcry wcak evitienr'e. onc may prepolI<leratc. It Illi~ht he bardy enou!!h to cOllvilH'(', had 
it not cncollntert-d the contradictory e\'idcn(~. Opposed hy thc latter, it lIlay be insufli
cicnt to g<~nemtc e\'en the lowest degft.'C of belief. To detect a pn-ponderance of cdd(,Il<'c 
that B signe,1 a 1I0tl', is neither to believc that he si/..'1lt'd it, 1I0r to he logimliy rC<luin-" to 
believe that he signL'(l it. It \\'0111,1 be fatllolls to affirm that a lIlan ought to belie\'e. e\'ell 
faintly, e\'erything the cvi,lence Cor whi('h is, in his opinion, stronger chan the eddl'llCe 

• • agamst It . 
.. There i" no Ibeasure of the \I"t>ight of e\'i,lence (unless the witnesscs on thc e\'idential 

facts are counted) other than thefeding of prnbability whieh it engenders." 

2. But the chief topic of c:ontroH'rsy has been wht'ther in certain civil cases 
the measure of persuasion for criminal ca.yes should he applied. Poliey sug
gests that the latter test should be stricti .... eonfined to its original field, and 
that there ought to be no atteIllpt to cmploy it in any eh·il e:15c.2 :\"c\'crthe
less, the ell'ort has been made (though usually without sllceess) to introduce it 
in eertain sorts of ei\·il eases where an analog\' scems to obtain: 

, . 
(1) It is sometimes said that, in general, wherever in a civil ease a criminal 

(lct i3 charged as a part of the case, the rule for eriminal cases should apply; 
but thi:-l has been gellerall~' repudiated.3 

2 Accord: 191R. Wright r. Young, 20 Ariz. nn insurnncc poli~y. frnudulent arson being 
46, 176 PllP. 5S3; I!IlI. Fish Z'. Poorman. S5 the i8~U"; ml" appliec\); Itl l9, Olivl-r v. 
Kan. 237, lW Pal'. SHS (t"stanH'ntary inpa- Ross, 2S!) Ill. 624. 12·\ ~. E. SOU (validity of 
pllcity). Compare JUdgl' :\Iay's arti"le. aho\·p. certuin dced3. involving a furl:p.ry; mIl' said 
cited, § 2497. in which the mle for civil cases to be the "well established law of this State," 
is judiciou~ly discussed. citing only :\iC'Inturfi r. In". Co.); JIisso",-i: 

3 California: l!lll, Cooper r. Spring 1920, Farmcrs' Loan & T. Co. v. !"outhertl 
Valley \V. Cu., 16 Cal. ApI'. 17, 116 Pac. :WS; Surety Co., 2S5 :\~o. 621. 226 S. W. 926 (action 
Colorado: 1.<'97, Brown v. Tourtplotte. 24 on a surety bond to indemnify for a bank
Colo. 204, 50 Pac. 195 (forgery); G,or(]in: officer's lareeny or emhezzlempnt; mle for 
191H. Cowart r. Strickland, 149 Ga. 397, 100 civil cases applil'rl to till' proof of larceny by 
S. E. 447 (ejel'tment. ill\'oldng forgl-ry of n the officer); Srbm .• kf/: IR1l7. ~I'kaskll Nat'l 
deed); Illinois: lR94. Grinws v. Hillinrv. 150 B'k v. Johnson. [,I Ni'hr. 54r.. 71 N. W. 294 
III. 141, 146, 36 N. E. (177 {left unde~id(>d; (action to r"C'o\'er the prm·l'l·d, of money 
though previous mlings in this State had stolen h~' the, ,!<-f"ndnnt); X Cit' J rrd'Y: 1904. 
ILdopted the criminnl rule; prior dedsionB Blackmore 1'. Ellis. iO N. J. 1.. 264. 57 A tl. 
app'lrcntiy doubted; but the criminal rule IOH (ussnult and hattery); ."'·cw TorI,,: 1(104, 
held not applicable to a defendant's malicious Kur7. r. Doerr, ISO ~. Y. SS, 72 N. E. 926 
destruction of u note, the malice not heing (nssault by discharging a firearm). 
essent.inl to recovery); 1910, McInturff r. COIZ/ra: 191:J. {;sher t'. Se",'ranee, 86 Vt. 
In.~. Co., 248 Ill. 92, 9a N. E. 369 (!letion 001 523. 86 Atl. 74 I (rulsault unJ hattery; but 
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(2) Nor is such a doctrine better established for individual kinds of cases. 
It does not apply to an action for a statutory penalty; 4 nor to a plea of truth 
to an action for a defamatory charge of crime; 5 nor to a plea of ar,~01! by the 
insurer in an actiol! on a polic:. of fire insurance; £ nor in disbarment pro
ceedings; 7 nor in an lIdion for sUjJpurt charging the defendant as the father 
of a bastard; 8 nor in an aetion for .vl'ductioll,9 nor a proceeding for di1'lJrce on 
the ground of adultery; 10 nor in pruceedings for cOl1tempt 11 or for an 111-
jllllction. I2 

(3) But a strict('r standard, in some such phrase as "clear and com'inc
ing proof," is coml1lonly applied to measure the ne('essaQ' persuasion for a 
charge of fraud,13 or of undue influence; 14 for the existence and contents of 

h('rp onb' the prpsumption of innoc('ncl' WII8 
inYfllypd); III:.!l. Vick<'r, r. Vickt:rs. I-ifl W. Vu. 
:.!:l6, 10!) S. E. :.!:l4 (di\·"rce for ",Iulwry; on 
('ireumstanti:,l t'videuPP. it Ull!:;t be .. so strong 
and dear :.1S to carry conviction "): 1!n4, 
Trl'z<,Yi"t()w~ki r .. "'reski. 15!l Wis. 190. 149 
X. \\'. 74:3 (fatl",!", aetion for seduction or 
rape of d!lu~htl'r; the criminul net fl''Iuin'd 
to be proved I,y ""lI'ar and satisfuctory pn~ 
pond'~raJl('e of e\'idpIH'e It: another exqui:.-ite 
tungle ill th,' ';"rl.al lahyrinth which judges 
rondly ;,plien' thl' jurors to w'lllder iu). 

• I n I'! '!"; I' ". ')'j') l' " 'j~ 'J' '" ~, ",\ ., . 1' .... (·,......111. _. _ • 'J' • 'I . ~ .,tlJl. 
2J:l (,,,·tion {fir penalty dUl' under tl1(' alil'n 
immi~ration aet); 1900. Campl,,·l1 r. Burn". 
9·1 :\!". I:.?i. 46 At!. Sl:!: Hl1~. Hammett r. 
State, 4:! Okl. aS4. J.11 p''''. 41ll (ch'i! penalty 
for \'iolation of lil/Hor bwj; IS91. Sparta r. 
Lewi~. 91 Telln. :;70. :li~. :.!3 S. \Y. 182 (muni
cipal ordin'lllce forbidding battery). 

COTllra: I!lOs. Harron r. Anniston. 157 ,\Ia. 
:~tHj. 4S So. 5S (dty ordinance ugain~t sale of 
liquor) . 

~ 1921. Buckloye Cotton Oil C0. v. Sloan. 
6th C. C. A .. :.!;':! I··I·d. 615. il:.!:! (slatlll!'r); 
189S. Hearne 1'. 1),-,'l:ou 11 1:. 119 Cal. 6iO, ,52 
Pac. 150: I . .;na. Atlanta Journal r. :\layeon. 
92 Ga. 6·10. IS :-:;. E. 1010; Ill. Hc\,. St. l"i4. 
C. 126, §:l: 1"s5. Scott t·. Fll'llling. 17 Ill. 
App. 561; Ind. nurn~' Ann. St. 1914. § 3S:?; 
18i2, El1is v. Buzzell. no :\[". :.!O!l. 213 (Ipuding 
case); 1897. Finlry t·. Widner. 112 Mich. 2aO, 
70 X. 'V. 4:13. Th" SUPI)os('d doctrine conlra 
i~ criti~is"d hy Judge !\lay in 10 Amer. Law 
HI"'. 642. 

6 HilI). State ex reI. Detroit F. & M. Ins. 
Co. r. Ellison. :.!6S Mo. !?:l!l. lSi fi. W. 23; 
I."!lS. Blackhurn ~. Ins. Co .. 116 ~. C. 821, 
21 S. E. 922; 1898, First Xational Bunk v. 
Comm('reiul Assur. Co., 3:3 Or. 4a. 52 Pne. 
1050. Conlra: IS.52, Darling~. Banks. 14 Ill. 
41); 18056. M~Connrls v. Ins. Co., 18 Ill. 2;!S. 
The conlra cases an, criticised hy Judge May in 
10 Amer. Law R ... ,·, 642. 

7 IS!)9. Rc Wellcorne. 23 Mont. 4.50. 59 Puc. 
445. COlllra: 1908, In rc Xcwby, 82 Xebr. 

235, 117 ~. W. 691; 1900, Rc Evans, 22 l'tah 
366, li2 PM. £1I:3. 

5 1900. Bell r. State. 1:.!4 Ala. 94. 2i So. 414 ; 
lSi:.!. People t'. Christman, 66 Ill. 162: ISiO. 
Knowles to. 8eribncr. 57 Me. 495 (leading 
cu"e); 189:3. Dukehurt t'. Cuughman, 36 ~·cbr. 
41:.!. 414. 5·! :--:.W. 680; 191t-i. O~'erseer. etc .. 
of :\[ ont!'lnir t·. EII"on, 92 X. J. L. 199. 104 
Atl. :.!UI. 

:'0 in othl'r "eli"n, for loss of support: 190·1. 
WO(Hls r. Daile,'. 211 Ill. ·W5. 71 X. E. IO!;~ 
(aetion for loss of support. under the' dramshl'l' 
lh't ). 

• II>fl4, ~d:;on 1'. Pif'fre. IS It. I. 5:l!l. :?" 
• ... II. SOO. 

10 1921. X efT t" X efT. 91j Conn. :.!i.1. 114 A tl. 
12G; IS!)S. Lenning t'. L"nning. 176 Ill. 11'0. 
52 X. E. 46; Ino-l. Heyman 1'. Heyman. 210 
Ill. S:'!4. 71 :--:. E. 5P\; HI:?:.!. ,fcnkins r. 
Jenkins. Or... 204 PIli'. 165; 1896. 
Lindley r. Lindley, 6S \'to 4::!1. :35 Atl. 349. 
Conlra: 1921. Getlllan r. Ge\'l/lan. 137 Md. 
424. 112 Atl. 789; 1916. And(,fSon r. Anderson. 
-'. \\. ,. I" c·c, ., E ('-3 1"1' ..... I I ~ • 8.. l~. co~. .),); iJ t-I ..... lce Y I'. 

~i(·(·h·. 81 \\'. \'a. 209. 94 :-:. E. 74!l . 
• 

But in P"ntlsyh·ania. i".,a/lily as a groullfl 
for dirorcc mu"t I,.. thus established: St. 1905. 
/'Ilr. I S. Dig. ]!1:.!0. § !lIS0. 

II 1911'. Wright \'. Young. 20 Ariz. 46. 1;'6 
Pac. 583; IS!)G. Drakeford f. Adams. 9S Gu. 
7:?2. 25 S. E. s:!:~ (Jlroeeedings by Ii rl'rei",erfor ? 
contempt for not turning O,'er moneys); 1917, • 
Stat" ex reJ. Anderson t·. Daugherty. 137 
Tenn. 1:?5, 191 S. W. 974. COlllra: I91S, 
Yrrdon's App"al. !II N. J. L. 491. 104 At!. 
31 i (pu hliration of matter reflecting on 1\ 

court). 
12 1895. St.ate r. Collins. N. H. • 44 

Atl. ·195 (injunction against a Jiquor-nuisanc<,). 
Conlra: 1907, State v. Blydenbury, 135 la. 
264, 112 X. W. 634. 

IJ Fed. 1896, Lulone v. U. S .. 164 U. S. 255, 
17 Sup. 74 (pension application); 1897, U. S. 
t'. American B~11 TpJ. Co.. 167 U. S. 224. 17 
Sup. 1'09 (" dear, unequivocal. and con
\'incing"; re\'o':ution of a "at"nt for fraud) ; 

14 WI!l. Downey t •• GuWoyle, 93 Conn. 630. 107 Atl. 56:! (ni~cc of testator 11.8 beneficiary). 
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a loat deed or will; 15 for a parol gift or an agreement to bequeath by will; 16 for 
mutual mista/Le sufficient to justifj' reformation of an instrument; 17 for a 
parol or COIl,~tructh:c trust; IS for an oral contract as a basis for specific per
formance; 19 for impeaching a notary's certificate of acknowledgment; 20 for 

la. 1922. Harve)" V. Phillips." In. . 186 
X. W. 910 • . ~emblc (deed obtained by fraud; 
com;r:('nting on prior cases); Kall. 18!IT. 
Kansas M. O. ~.-i. Ins. Co. t·. Hammelsberg. 
58 Kun. 531. 50 Puc. 4·16 (requiring something 
more than a mere preponderance); .lId. HIOO. 
Conner v. Groh. !l0 :\Id. 674. 45 Atl. 1024 
(" convincing." not merely preponderating); 
Oklo 1915. St. Loui. & S. F. R. Co. ~. Bruner. 
52 Oklo 34!l. 152 Pac. 1103; Pa. 1918. Pusic 
t'. Salak. 261 1'a .. 512. 10·1 Atl. 751 (execution 
of 11 deed); Wi .•. V.,lli. Dohmen Co. v. Niagam 
F. Ins. Co .• 96 Wis. 3S. 71 N. W. 6!l (" clear 
and satisfactory evidence ") ; 1 906. Bowl' 
v. Gage. 127 Wis. 24.5. lOG N. W. 1074 (fraud 
in a sale); 1!J13. Ball's Will. BaJJ t'. Boston. 
153 Wis. 27. 141 X. W. S (fmud or undue in
fiuence 011 n testator; Barncs. J .• diss .• in an 
able opinion). 

Contra: 1897. Xelms ~. Steiner. 113 Ala. 
562. 22 So. 435 (overruling Claflin Co. v. 
Hodenberg. 101 Ala. 213. 13 So. 272); I!lI8. 
Thomas V. Miller. 202 Mich. 43. 167 N. W. 
~59. 

IS The cases arc collected antc. §§ 2052. 
2105. 2106. 

16 IlliIlO~~: 1!J13. Willis r. Zorger. 258 Ill. 
.iT·1. 101 X. E. !l63 (contract to dedse; citing 
prior eases); Hl:!l, Anderson V. Augustana 
Cullege. :300 III. 7:!. Ia::! X. E. b~6 (contract to 
make a person sole hcir); Iou·lt: HJOll. Frye 
t •• Gullion. H:3 la. 719. I:! 1 N. W. 563 (de
ceased's oral gift or sall'); Kallsas: HJ:!:? 
Xash t'. Harrington. 110 Kun. 63G. 205 Pac. 
aM; Jfichi(Jflll: IS75. :\lundy t'. Foster. :31 
:\lich. 31a. 322 (" should he prov('d in the 
cl!'arest manner and the e"iJrnce ought. to be 
abo,'c suspieioll "); ,lfissollri: 1\JO·1. Md"co 
1'. Higbec. ISO :\10. ::!6a. TU S. W. 40T; 1!l05, 
Russell tl. Sharp. 1 92 ~10. 270. !ll S. W. 13-1; 
"folltana: HJ:ll, "'ilbuTll t'. Wagner. 59 1\1ont. 
:3):;6. 1U6 Pac. 9i8 (oral promise to devise); 
X Cll' York: l!lOO. Touscy v. Hastings. 1 !l·t . -

N. Y. 79. 86 N. E. S31 (contract to bequeath) ; 
!!lll. Taylor t'. Higgs. ::!o:) N. Y. 65. !l5 N. E. 
ao; !!l15. Wallace t·. Wallure. 216 N. Y. 28. 
109 N. E. 872; Ohio: 1914. l\Ierrick v. Ditzler. 
91 Oh. 256.110 N. E. 49:3 (action on a promise 
to pay for domestic sen'ices; rule of degree 
of proof. as pre~eribed in Hinkle 1.'. Suge. 67 
Oh. 25G. hcld not applicable where the defend
ant promisor is alive nor where the promise 
is in writing) ; PCIlTlsylraTlia: 1921, Gilbraith's 
E~t .• 270 Pa. 288. 113 At!. 3131 (claim on 
contract against a decedent); l'ir(JiTlia: 19::!I. 
M05s 1.'. :\1059. Va. • lOG S. E. 429 (parol 
gift by parents to SOil); il'a.,l.iIlIJ/OTl: 1920. 
Sturgi~ V. l\lcElroy; 113 Wash. I!l2. 1!l3 Pac. 
719 (parol gift by parents during lifetime). 

l' 1910, Wilson-Ward Co. v. FanIlers' U. G. 
Co.. !l4 Ark. 200. I:!6 S. \\'. 1>47; 19:?2. 
Waddell V. Bowdre. Ark. • :la6 S. W. 500; 
I!JOll. Prior V. Davis, 58 Fla. 510. 50 So. 535; 
HIli. Anderson v. Stewart. 2S1 Ill. 6g. 117 
X. E. 7-13; 1016. Anderson 1'. Sandy Valll'Y 
& E. H. Co.. 171 K~·. HO. IbS S. W. 77:! 
("fraud or mistake"); 1871. Stockbridge Iron 
Co. r. Hudson Iron Co .• lOT !\lass. 2nO, 317; 
InOO. Seitz Brewing ('0. t'. Ayres. 60 X. J. E'l. 
IllO. ·16 Atl. 535; ISn2. Southard 1.'. Curley. 
1:3-1 N. Y. H8. 31 X. E. 330 (collecting many 
forms of phrasing); 1916. Johnson t·. Johnson. 
17:! N. C. 530. !l0 S. E. 516 (but othl·rwise for 
voidability of a deed due to fraud. incapacity. 
etc.); lill5. Cleveland V. Rankin. 4S Okl. !lU. 
Hll Pac. 1131; 1912. Fife V. Cate. 85 \'t. 4IS. 
8:l Atl. 741; 1921. Hitchcock 1'. Kennison. 
- Vt. -, 115 Atl. 157; 1!10!l. Percy v. Fir;;t 
National Dank. 110 Va. 12!l. 65 S. E. 475. 
Contra: 1913. Panhandle Lumber Co. 1'. 

Rancour. 24 Ida. 603. 135 Pac. 558. 
18 1\10:!. Copper River Mining Co. t'. :\IeClcl

Jan. 1 Alsk. 1:34. 145 (mining location); 1!l2I. 
lInll V. Hall. H!l Ark. 66ll. 23·1 S. \\'. 17a (re
sulting tmst by paro\); InlO. Hyder t'. Ryder. 
2H Ill. 2il7. ill N. E. 451 (parol trust. by 
"clear. definite. and unequivocal testimony") ; 
Hllu. Millor r. Miller. :.!72 Ill. 468. 11:! X. E. 
a31 (constructive trust; "clear and con
vincing" proof; but a single witness may 
suffice); 1!l21. Streeter fo. Gamble. :lU8 Ill. 
3:32. 131 X. E. 5S!l ("such convincing proof 
as leaves no reasonable doubt"); I1l22. Hill 
1.'. Berger. 30:! Ill. al:!. 1:301 N. E. 7:lI; 1!l:!I. 
Lefkowitz V. Silver. IS2 X. C. 339. 1O!l S. E. 
5G (parol trust of land); 1918. Babcock v. 
CollL~on. Oklo '-. 175 Pac. 76:); 1!l16. 
Walker V. ·Walker. :!5.J. Pa. 220. !lS Atl. 890; 
Ul:!2. Page V. Pagc. Va. • 110 S. E. 370; 
!!lOS. Hudkins V. Crim .• 64 W. Va. 225. Gl 
S. E. 166 (oral tmst of land). 

19 1922. Foster V. CoITey. - Colo. • 20·1 
Pac. !lOO; 1916. :\lacQuecn t'. Anderson. 275 
Ill. 409. 114 N. E. 151l ("the contract and its 
terms must be established b~' cll'ar and un
equh'ocal evidence"); I!lM. ~Iel\:ee V. Higbee. 
180 :\10. 263, 79 S. W. 407 (specific per
formance). 

20 1918. Marden V. Hopkins. 47 D. C. App. 
202; 1903. Grittcn V. Dickerson. 202 Ill. 372. 
66 N. E. 10nO; l!Jla. Johnston V. Linder. -
la. • 143 N. W. 410; In19. Mallory V. 

Walton. 119 Miss. 3U6. 81 So. 113; 1904. 
Elliott v. Sheppard. 179 Mo. 382. 78 S. W. 
627; 1908. Sheridan Co. v. McKinney. 79 
Nebr. 2:!3. 115 N. W. 51S; 1907. Johnson 
Lumber Co. 1'. Leonard, 145 ~. C. 33\!. 5U 
S. E. 134 (certificate of marricd woman's privy 
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prior anticipatory lise of a patent; 21 for an agreement to hold a deed absolute 
a$ a mortgage; ~'!! alld for sundry classes of cascs in local practice.23 

3. The application of the phrase" preponderance of e\'idence" is apt to 
lead the judicial discussion close to the danger line of the fallacious quanti
tative or numerical theory of testimony (allte, § 20:3:j).24 Although that 
theory has been generally repudiated in our law, yct there is often a lurking 
recurrence to it in the statement that an uncontradicted witness must be be
lie\'ed,25 i. c. his testimony constitutes' per se' a preponderance. The un-

examination); 1913, Burke 1', Burke, 240 Pa, Xickson's E~t:lte, Clayton t', Perry, 187 Cal. 
3i9, 87 Atl. 960; 1916, Chaffee 1', Hawkins, 60:l. :!O:ll'a(·. 10(j (that property acquired since 
89 \rash, 130, 157 Pac. 35; 1!J05, Swiger marriag(' is not community property): Idaho: 
t'. Swiger, 58 \Y, Va. 119, 52 S. E, 23; l!J21. 19l!I, i;mith T. Smith,:32 Ida. 4i8. 1'-;5 Pac. 67 
Roberts t'. Huntington D. & G. Co., 8!J \\', Ya. (former marriage invalidating a later one); 
384, 109 S. E. 3·18. I//i,wi.,: l!IlO. L:Ullbert 1'. Hemler. 244 !ii. 

Compare the caseH cited allie, §§ 13·17. 1352. 2;)·1, til X. E. 4=l5 (ad\'erse possession, by 
21 IS!J4, Deering 1'. '\'iaona Harvester "el"ar and po:;iti\'e eddence "); _~! ary/and: 

Works. 15.5 C. S. 2~6. a01 (patent clnim In16. IIammoll(l.'. X('w York P. & X. R. Co .. 
anticipating hy prior US" one already IJatc:ntcd; I:!S :\!tl. -142. n;' Atl. lOll (release under 
"the rule requires sueh antil'ipations to be spal); .\'orlh ('(/ro/ina: 1905. P,'nl:llld v.Ingle, 
proven by e\'idenc'e so cogent as to leav" no 13S X. C. ·1.';6, 50 S. E. 850 (a custom must be 
reasonable doubt in the mind of the Court"); proved "c'learly and convincingly"): Onaon: 
1"03 R d II 'r I f I 1"- F d I"" ICJOc' \l·} . '1'11 - .. , 0 " Cl' l' . " ,owe 1'. uc I a )(·r. _I ·e. ,'0 • '" .' )r.llam t. " 1 er. ,,_ r. a •• iJ ae. 
(foregoing principle apI,lil'cl): }(11.5. Salt's SJ.l (Fh"rili's return. ill\'oldng validity of a 
Textile :\!fp;. Co. t·. Tilll,,'!le :\!fg. Co., D. C. jUlh;ment): l'iruillia: HllH. Ruckd .. ~d,all 
Coon .• 227 Fed. 115; HllG, Xational :\Iachine t·. :-'eibel, I~(i Va. 359. 101 ~. E. 4~.5 (u:mry: 
Co. v. Bcnthall :\!a"hine Co., ·Hh C. C. A., "clenr and satbfactnry prt.·r)(JlI<i{·rance of 
241 Fr-d. 7~ (folluwiuf.!: D('crin~ t'. "-illona); (lyidenre": repudiating f'arlipr t':t!'w:o=); H'rst 
I!JIS, Inflexible Co. 1'. Mrgihow, D. C. X .. J., l'irainif1: li:'a!J. S .. ymour ,.'. Alkire'. ·17 \\'. \'a. 
251 Fed. !l:!-1 (COllC'CtiIl~ prior ('asps). 3~:?. :3·1 S. E. H.=i;J ("('If'ar. ('oIl,-ineing:, beyond 

Compare the nile for corroboralion 0/ an reasonable cOlltrG\'('r:'y." rt'qllired jor corrcrt-
{""mlor ("n/e. § ::!0(i';11). illg a mi,take in a der'rep): lI'iU01ISi71: 1!IO(J. 

2Z Cali/omia: I!JOS, ('outs v. \\'inston. 1;;:3 Boring 1'. Ott, las \ri:,. :!(iO. lin X. W. 1>55 
Cal. 6SG. 96 Pac. :l5i; Colorado: Inl:{. D:l\'i~ {sl·tting aside a jllrlp;mt'llt on the ground of 
~. Pur~cl, 55 Colo. :!S7. 1:1-1 Pac. 10;'; Illinois: perjury committed to obtain it: :\Iarshall. J., 
1911, Patterson v. Patterson, ::?51 lit. 15:!, 95 diss.l; 1!J1O. L('mke 1'. Hagt'. 14:! "'is. l';'S. 
~. E. 1051; HJl:l, :\Iiller r. :\Iandl'l, ::!,5!J Ill. 1::!5 X, W. -HO (ioeal u:;aJ.:" ali('ninp; a NJll-

314, 1O::! X. E. iGO (to ~how a de("l, ahsoluto tract); HJIO, Lt'pl"y 1'. AI'tkr~()n. J.I2 Wis. 
on its fapc. to have been subject to a collateral G6S, 1::?5 X. W. 4:1:1 (oral understanding 
Ilgrec:u p nt in a lost docum('nt); 1916, Frilmd nuilifyiJlg a dOGum('nt). 
v. Beach, 2i6 Ill. 3!J7. 114 X, E. 911; 192:!, 21 B. g. l[)O:!, ,rl·!-t Chicago S. H. Co.!'. 
lIlmar, v. Kruse. 301 Ill. 40S, 134 N. E. Wi; LiL-serowitz, l!Ji Ill. 607. (j4 X. E. ilS; 1!J21, 
Iou'a: 1906, Betts t·. Betts, 1:12 In. 72, 106 Koone 1'. Olehy, 2!J7 111. 1(j0. 1:;0 X. E. 4';'(; 
K. W. 928: I!JlO, Sr'hurz 1'. Schurz, 153 In, (tc~tamrntary cOmpPlf'llc',)'; trial jud"l"s fail-
1~i,12S X. W. !J44; J!ichigf1n: 1(J1O. Schmidt ure to rder to weight of IlIlInl>c·rs. Ill'ld ('rror; 
v. Barrlay, WI :\Iich. I, 1::?5 X. \Y. ;':!9; 1922, unsnunlll: lS!J5. PC'n!>l" 1'. Tuczkf'witz, 149 
Brennan v. Finn, :\Iich, ,lsi N. W. 353; K. Y. 2·10. ·1:; ~. E. 5·W, 
Min71csoln.: I!JO.'i. Stitt 1'. Hat Portage L. Co., 25 Theory acrrpl.:rI: 1~90, Q'lOck Tillg ,'. 
as :\Iinn. 5~, 104 K. \Y. 561, 8"mlJ/c; Ulah: U. S., 140 U. S. 4:!0. II Sup. 7:H (" l'lltioubt-
HJO·l. Smyth v, Re('d. 28 L'tah :!62, 78 PIlC, edly, as a gelleral rulc. posith'c testimony as to 
47i:'; Washing/on: Hll:l, Hoover 1', Bouffieur, a partic'uiar fad. uncontradicted h~' allY OUP. 
74 Wash. as::?, 133 Pac. 602; I!JI:J. !\Iittlc- should control the del'isiou of the ('ourt; but 
steadt v. Johnson, 75 "'ash. 550, 1:{5 Par .. 21-1. that nile admits of many exceptions"); 1!J02, 

23 Alaska: 1902, Thomson v. A;Jen, 2 Hay, .T., in U. S. t'. Lee lIuen, liS Fell. 44:.?, 
Alsk. 636 (forfeiture of n mining l,)cation); 45i (" The general rule is that uncontradicted 
1902, Loeser t·, Gardiner, 2 Alsk. 6H (same) ; evidence. free from inherent improl.mbility, 
California: 1!JOl, Howe r. Hibernia S. & L. when given by disillt('rest"d witIlP~,:es, and in 
Soc .• 134 Cal. 403, 6(j Pac. 569 (identifying no way diseredited, is coneiusive"; yet in the 
separate propert~' aC4uircd after marriage); .... ery same opinion the Court incon~i5tentl~' but 
1921, Bado\'cr t'. Guurnnt~' T. & S. Bank. 186 corrcetly says: "It is impossible to prescribe 
Cal. i;'5. ·:'!OO Pac. i;38 (daim against a de- any fi>a'd fIlle hy which the credihility of the 
cedent's estate. founded on a lost Dote); 1921. witness is to uc tested or which shall bind the 
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soundness of this conception has already been noticed (ante, §§ 1013, 2033, 
2034).26 

Moreover. the specific rules about number of witnesses required for the 
proof of lost wills and other fact~, and the rules requiring corroboration for 
certain kinds of witnesses (ante, §§ 2036-20i4) tend to evoke in judicial lan
guage frequent reference to the degree of persuasion required; so that those 
rules and the present one sometimes become hardly distinguishable. 

conscience of the Court as to the conclusiveness 
of the cvidenco in agivencaac"); 1906. Dupuis 

. t'. Saginaw V. T. Co., 146 Mich. 151. 109~. W. 
413 (a quibbling opinion). 

Theory repudiated: 1905. l'o-1cNeill v. Stitt, 
2 Cal. App. 13. 82 Pac. 1121; McClelland v. 
Bullis, 34 Colo. 69, 81 Pac. 771; 1909, Cheno
weth v. Burr, 242 Ill. 312, 89 N. E. 1008; IHO!!, 
Warren Construction Co. v. Powell. 173 Ind. 
207,89 N. E. 1;.~7; I!B5. Vivian Collieries Co. 
v. Cahall. 184 Ind. ·1';3, 110 N. E. 672; 1!105. 
Heald v. W. U. Tel. Co .. 129 In. 3::!6. 105 N. W. 
5SS; and statutes cited ante, § 2034, note 1. 

It is now said in Illinois that under some 

• 

circumstances an instruction as to prcpond~r· 
ancc is objcctionable if it docs not statc thnt 
.. the clement of num bers should be considered 
by them with all the other things"; 1907, 
Elgin J. & E. R. Co. v. Lawlor, 229 Ill. 621, 
82 N. E. 407. But the vice of such a rule is 
the larger one of attempting to lay do\.,n rules 
of law to bind the jury in their exclusivc func
tion of cstimating thp credibilities of the cnse 
withoul any lram mcls of lnw. This is the grow
ing danger of the times for thl·law of Evidence, 
and it should be opposed wherc\'er it appears. 

26 For the rdath'f> value of circllm .• lantial 
and teslimonial cvidence, see ante, § ::!6 . 
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§§ 2·199-2540] BOOK iI § 2499 

TITLE II: BURDENS AND PRESUMPTIOXfl IN SPECIFIC ISSUES 

CHAPTER I.xxXVIII. 

§ 2499. Introduetol'v. 
§ 2500. Sanity: (1) Testamentary and 

other Civil Ca\L~es; Suicide. 
§ 2501. Srune: (2) Criminal Causes. 
§ 2502. Undue Influence and Fraud: 

(1) Testamentery Exewtion. 
§ 2503. S!UD<!: (2) Confidential Rela

tions of Grantee or Beneficiary. 
§ 2504. Srune: (3) FraudUlent ConYeY

ances against Credi tors. 
§ 2505. ~1 adage: (1) Consent, from 

Cohabitation or Ceremony . 
.;§ 2506. Same; (2) Capacity, as affected 

by Intervening Death, Divorce, or Marriaj!:e. 
§ 2507. ~ egligence and Accident: (1) 

Contributory Negligence. 
§ 2508. :-:iame: (2) Loss by a Ba.ilee. 
§ 2509. Same: (3) Defective ~lachines, 

Vehicles, and Apparatus. 
§ 2510. Same: (4) Death by Violence. 
§ 251Oa. Same: (5) Owner~hip and 

Agency of V chicle. 
§ 2511. Crimes: (1) Innocence. 
§ 251la. Same:) (2) l\lalice, Intent. 
~ 2512. Same: (3) Self-Defence, Alibi. 
§ 2513. Same: (4) Possession of Stolen 

Goods. 
§ 2514. Same: (5) Capacity (Infan!'y, 

Intoxication, Coverture). 
§ 2515. Ownership: (1) Possession of 

Land and Personalty. 
§ 2516. Same: (2) Possession of Nego

tiable Instrument. 
§ 2517. Payment: (1) Lapse of Time. 
§ 2518. Same: (2) Possession of In

strument or Receipt. 
§ 2518a. (3) Delivery of Money. 

~ :';)19. Execution and Comellts of 
:C·ocuments: (1) Letters and Telegrams. 

§ 2520. Same: (2) Execution of Docu
·:lents (Delivery, Date, Seai, Considpration). 

§ 2521. Same: (3) Ancient Documents. 
§ 2522. Same: (4) Lost Grant; Lost 

Documents in General. 
\~ 2,')23. Harne: (5) Will (Exe<:ul;on and 

Re'i llt'ation). 
§ :':.',':!4. Same: (6) Spoliation or guP

pressit;ll of DoclLnlents. 
§ 2[.:!,j. Same: (7) Alteration of Docu

ment.~. 
§ 2526. Gifts (Wife's Separate Estate, 

Child's AdVancement, Child's Services). 
§ ')-')~ I 't' _0_1. .egl llllaC\', 
§ 2528. Chastity;' Sterility (Child-

bearing); Impotency. • 
§ 2529. Identity of Person (from Kame, 

etc.) . 
§ 2530. Continuity; (1) in general 

(Ownership, Possession, Residence, Insan
ity, ete.). 

§ 2531. Same: Life and Death. 
§ 25:32. Same: Survivorship. 
§ 2533. Seaworthine.';.~. 
§ 2534. Regularity; (1) Performance 

of Official Duty and Hegularity of Pro
ceedings. 

§ 2535. 8:une: (2) Appointment and 
Authority of Officers, Incorporation. 

§ 2536. Similarity of Foreign Law. 
§ 2537. Contracts. 
§ 2538. Statute of Limitations. 
§ 2539. Malicious Prosecution. 
§ 2540. Sundry Presumptions and 

Burdens. 

§ 2499. Introductory.} In applying the foregoing principles to the different 
kinds of propositions presented for proof in litigation, it wili be found that 
the rulings are constantly ambiguous in the language, in dealing with the 

§ 2499. 1 EXPLA.:s'ATORY Non:. In this 
Chapter, the preceding onl', and the three 
ensuing ones, no attempt has been made to 
secure all the authorities, for the reasons al
ready stated in the Preface. The subjects are 
on the border line betwccn Evidence and Pro
cedure, and would require constant excursus 
into the lattpr field; most of the rulhigs on 
the topic~ of the present Chapter turn on 

minute and voluminous details of the particu
lar case. and the judicial language is often 
ambiguous and dangerous to state concisely; 
copio1.!s statutes, having only rare application 
in practice, lay down hundreds of 1'1I1es for 
• prima facie' eviden('e. Some years of addi
tionallabor would be required for a complete 
presentation of the ma.terial. 
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•• 

. ,C -. three ehief questions arising under those principles. Sometimes the ruling 

, 

involves the first "burden of proof," i. e. the risk of non-perslla..~ion of the 
1'1\ jury (ante, § US5); thisjs""i,n .~trictn~.an(L~~!~i&~:i.qU'~stfo·n"oi-J>leading 
~'v rath~.L.thall of Evidence. Sometimes the ruling in\'oh'es the second "burden 
, of proof,"-'tlic duty of prodllcing evidence to the judge, in its initial aspect, 

i. e. whether there is sufficient cl~idcllce to satisfy that duty and enable the 
party to go to the jUQ' (ante, § 249-1). Sometimes it im'ol\'es the same bur

I den in its ulterior aspect, ·i. e. whether there is a presumption, which shifts 
. the dufy to the opponent to come forward with cvidence (ante, § 2487) . 
..;. Any topir: of proof may givc rise to all three of these questions; and it is 

often impossible to determine which effed the ruling is intended to have, 
except after a detailed analysis of the whole opinion,"-an(lso~etimes not 
even then. :\Ioreu\'er, lDa~~' rulings, though using the language of presump
tions, do not mean to do anything more than declare the admissibilit~, of 
circumstantial eddimce (allte, § 2491). This difficulty of interpretation 
must be kept in mind in any consideration of the precedents.2 

2 The following Code pro\'isions gather to
gether a number of standard presumptions; 
their tcxt is here ~et forth, and a cross-reference 
to these t"xts will be found later at the alJpro
pri;·,te sections in the footnotes: 

California: C. C, 1'. 1tii:l, § 1U63 (" All other 
presumptions are satisfactory, if uncontra
dicted. They are denolllinated disputable 
pre,;umptions, and lIlay be controvcrted by 
other evidence. The following arc of tbat kind: 

,. L That a person is innocent of crime or 
wrong; 

, :l. That an unlawful act was done with an 
unlawful intent; 

":>. That a perSOll intends the ordinary 
consequence of his voluntary act; 

.. 4. That a person takes ordinary care of 
his OWIl concerns; 

.. 5. That evidence willfully suppressed 
woult! be adverse if produced; 

.. 6. That higher evidence would be adverse 
from inferior being produced; 

.. i. That l1'oney paid by one to another 
was due to the lattN; 

.. S. That a thing delivered by one to all
other belonc;,-,d to the latter; 

.. n. Tbat an obligation delivered up to the 
debtor bas been paid; 

,. 10, That former rent or installments have 
been paid when a receipt for latter is produced; 

.. 11. That things which a person possesses 
are owned by him; 

.. 12. That a person is the owner of property 
from exercising acts of ownership O\'er it, or 
from common reputation of his ownership: 

.. 13. That a person in possession of an order 
on himself for the payment of money. or the 
delh'ery of a thing, has paid the money or 
delivered the thing accordingly; 

.. 14. That a p('rson a(·ting in a public office 
was regularly appointed to it ; 

"15. That f)fficial duty has been regularly 
perff)rm~d ; 

.. lG. That a court or judge. acting as such. 
whether in this State !or any other State or 
country. was acting in the lawful exercise of 
hi~ jurisdietion; 

.. 17. That a judici:tl reportl. wh'~n not con
c1ush·e. docs still correetly determine or set 
forth the rights of the parties; 

.. IS. That all mlltters within an issup were 
bid before the jury and passed upun hy them: 
and in like manner. that all llIatters within 11 
submission to arbitratiull were laifl before the 
mbitrators lind passed upon by them; 

.. 1Il. That private tran:mctions huYe been 
fair ant! regular; 

.. 20. That the ordinary course of bu~iness 
has bern followed; 

.. 21. That a promissor;' note or hill of ex
f:hange was gh'C'n or indorsed for l' sufficient 
consideration; 

.. 22. That lin indorsement of a [legotillble 
promissory note OJ' bill I)f I'xC"hanJ,;e was nHlde 
at the time and 1'1:1('" of making the note or 
hill ; 

.. 23. That a writing is tmly dated; 
":l-1. That a letter dul\" din·cted and IIlailed , 

was received in till' rf'/!;ular ("ourse of the InaU ; 
.. 25. Idl'ntity of I"'rson from identity of 

name; 
.. :lH. That a person not h':ard frolu in seven 

yt'!lfS is dead; 
.. 27. That acquiesl!encc followed from Ilo 

belief that tlw thin~ acquicsl"ed in was con
formable to the right or fart ; 

.. 28. That things hayc happened ae('ording 
to the ordinary course of nature and tho 

• 

ordinan' IHlhits of life; • 
.. 20, That pprSfHlS acting as copartners 

have entered into !I contract of copartnership; 
.. 30. That !l. man anu woman deporting 
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§§ :Wm-3540j SA.:\ITY § 2300 

§ 2500. Sanity: (1) Testamentary and other Civil Causes; Suicide. (a) 
It seems to be g<:ne,~alb~. cQ!}.c~£~~d that the burden of proof a~"to a test{lio's 
8allf~Y is on the pr·oP9!l~IJ.t .. QLthc_i\:ilt.iIdli~,,§~~~~(u!i.a..t.3~li.<:~ .. t1le case goes 
to the jUl'YJJI.!f.·h~sJ:l!.e_~~~<2f...r~.QE:-p~_~?tlJtsioJl;._~~.~_ testator's sanity is a fact 
esscntiI!.L!~_the. P~?"p~l].~I,lL'u·laim. But there is a "iIifiCrcIlce-of dews as 
to the dut~· of going forward with evidence. l According to one view, the 

thpm,,,lvcs as husband and wife have entered 
into a lawful contr:wt of marria~,,; 

"31. That n (·hild burn in lawful wedlock. 
tlll're being no dh'orce frum bl·d and bOrlrd. 
ig l('~itinlate: 

":t!. That a thing once proved to exist 
continues as long as is usuul with thing~ of 
thut nature; 

.. a:l. That the law has been obl'yed; 

.. :H. That a document or writing more than 
thirty years old is genuine, when the ~an\e has 
beel> since generally acted upon as genuine, by 
pl'rsons having an inter",t in the question, and 
its custody hus been satbfll(,torily explained; 

.. :iii. That a printed Ilnd puloli>hed book. 
purporting to be printed or publi"hed by public 
authorit~·. was so printed or publj~hed; 

.. :~6. That Il print{'d and lJUblished book. 
purporting to contain rcports of cascs adjudl(l'd 
in the tribunals of the State or country where 
the book is publi~hed. eontuins correct report>! 
of stich casps; 

"37, That a tmste(l or other pefson. whoso 
duty it was to convey real propl"rty to a par
tir·ular person, has actually com'r'y"d to him, 
when such llresumption is nee{'ssary to pcrfcl't 
the title of such person or his successor in 
interest; 

.. 3S. The unintermpted usc by the public 
of land for a burial ground, for fh'e years, with 
the consent of the owner, and without a rcs{'r
vation of his rights, is presumptive cvidence of 
his intention to dedicate it to the public for 
that purpose; 

.. 39. Tha~ there was a good and sufficient 
consideration fur a written cuntract; 

.. 40. 'Vhen two persons perish in the sume 
calamity. such :lJl a wreck, a battle, or Il con
flagration, and it is not shown whu died first. 
and there arc no partieular circumstances from 
which it can be inferr(!d. survivorship is pre
Burned from the probabilitil's n'suIting from 
the strength, age. and sel(, Ilccording to the 
following mlcs: 

.. First. If both of those who havc pcrished 
were under the age ro! fifteen years, the older 
is presumed to have survived; 

"Second. If both were abO\'ethe age of sixty. 
the younger is pn'sumed to have sUl"\'ivcd ; 

.. Third. If one be under fifteen and the 
other abo\"(' sixt~,. the fonner is presumed to 
ha\~c survived: 

.. Fourth. If both he over fifteen and under 
tiixty. and the sexe" be different, the nmle is 
presumed to have survived; if the sexes be 
the same, then the older; 

.. Fifth. If one be under fifteen, or o,'cr 
sixty, and th" other between tho:;t! aj:(I'S, the 
latter is "r('sullled to h:l\"e ~ur.·i\·cd ") . • 

Georaia: Rev. C. 1910. § 5ia6 ("PreSUIIlP
tions of law are somC'tinu.·s conclusive, and an 
averment to the contrarv will not be allo\\"ed. • 
These ure termed estoppels, and Ilre not g"I1-
erally favored. Among these are the pre
sumptions ill f(wor of u record or jud!(ment 
unre\,er:i.,d; of the proper condurt of court~ 
ami judicial officers ueting within their legiti
lIlate sphere; of other ofiicers of the law. after 
the lap~c of time has rendcrl'd it dangerous to 
open the ill\'(':;tiglttion of their acts in re!(ard 
to mefe fUfmaliti,'s of tht' law; of ancient 
(It-.. d" , anrl other instrlllll('uts nlore than thirty 
y,.ars "Id, when they ,'o!lle from the IJWp .. r 
cu-::tl).jy. and pOSSeS$iOll has been h<:ld in 
tU"'ordance with thpnl; reeit"l,. in deeds, ex
('''pt payment of pur("h,,"l'-lllt.'nt!y, as a~:dn:;t 
tht' grantor acting in hi~ own right, and' ,IIi 
iuri~: and his prh'ie~ in cstatl', blood, and in 
hI\\"; the landlord's title, as against his ten:}llt, 
while tenant in po:;sf':.:;~ion; SUI('1l111 Ucinlis:5ions 
DULCle . in judic'in,' :l!1U otht'f :.uhJlission~ upon 
whil.'h other parties hav" :wtee!. dther to their 
own injury or the belll'fit of tIl<' l.crsons mllkin~ 
the admissiou~; and similar cases where it 
would Le more unjuH aud productive of more 
evil to hear the tmth than to forbear the 
investigation "). 

L ., n (.. C 19"0 § 9"S-Ollt.."iVlntl: c\". .1'·. . _, __ I.. i) 

(pn',umptions of law) : § :!:!ss (" pr~sumptions 
n'lt establL~hcd hy law arc left to the judg. 
ment and discretion of the judt;e," ete.), 

Montana: Hcv, C, IV:? 1. § 10000 (lih 
Cal. C. C. P. § l!H(3). 

Sorth Dakota.: COIllll. L. 1913, § i!J3ii 
(llrpsumptions deemed condu,i\'c; like ClIl. 
C. C. 1'. § 1962); § i!J:!6 (denominatioll:ll 
presumptions; like Cal. C. C. p. § 1963, add
ing the following: "41, That the foreign law 
will be llrl'sumcd to be the common law in the 
absence of rebutting evidence; 42, A domicile 
once acquired i8 presumed to continue until it 
is shown to ha\'c been changed "). 

Philippine 181. C. C. P. 1901, § 334 (list of 
presumptions; like Cal. C. C. P. § 1963, 
omitting par. 6. par. 17. and par. 39) . 

Porto Rico: Rev. St. & C. 1911, § HiO 
(like Cal. C. C. p, § 1963. but omitting 
par. 26) . 

§ 2500,1 ENGLAND: 185i, Sutton r. Sadler. 
3 C. n, N. 8, 87 (ll'uding case). 

C.\NADA: lSS:l, Doe I'. Gilbert, 22 ~. Br. 
576,581; 1890, Harrison'd Will, 30 N. 15r. 164, 
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evidence of execution with due formalities, introduced by the proponent, 
may suffice to raise a presumption of sanity, so as to require the opponent to 

184: 1890, Doe v. Savoy, 30 N. Br. 227, 231: 
1856, Brocklebank's Will, 2 Monis Newf. 88, 
92: 1916, Beament V. Foster, 26 D. L. R. 4i4, 
Onto 

UNITED Sl'ATES: Federal: 1903. Leitch ~. 
Burr, 188 U. S. 510, 23 Sup. 393; Cali/oT1lia: 
1903, Latour's E~tllte, 140 Cal. 414, 74 Pac. 
441: 190-4, McKenna'S Estate, 143 Cal. 580, 
77 Pac. 461: Colorado: 1921. Roeber I'. 
Cordray, 70 Colo. 196. 199 PIIC. 481: Con
necticut: 1893, Barbcr's Appeal, 63 Conn. 393, 
:!7 At!. 973 (evidence of execution shifts the 
burden to the contestant: subject, however, 
to the peculiarity that the IIttesting witnes~eB 
must be called by tho proponent and IIsked as 
to capacit>·): 1917, Wheeler v. Rockett, 91 
Conn. 388, 100 At!. 13: Georrria: 1905, 
Credille V. Credille, 123 Ga. 673, 51 S. E. 628 ; 
Hawaii: 1919, Lopez' Estate, 25 Haw. 197 
(cllreful opinion by Kemp. J.): Illinois: 1894, 
Taylorv. Pegrum, 151 Ill. 106, 11S, 37 K. E. 837 
(the burden is on the contestant, pro\'ided tho 
attesting witnesses hnve spoken to capacity) ; 
1897, Hllrp V. Parr, 168 Ill. 459, 48 N. E. 113 
(the introduction of proper subscribing-witness 
testimony to execution is sufficient to shift the 
burden: here one subscribing-witness and the 
scrivener were called. and a certificate of testi
mony at the probate wns presented): 1898, 
Slingloff D. Bruner, 174 Ill. 561, 51 N. E. 285 : 

'._. 1898, v. 177 Ill. 82, 52 N. E. I 285 (bill to probate: the burden of 
\ non-persuasion is said to he on the compillinant
I contestants, and yet the first duty of produc
! tion to be on the will's proponents: the opinion 
···-is cor,fused): 1899, Entwistle v. :'I-leikle. ISO 

Ill. 9, 54 N. E. 217: 1900. Johnson v. Johnson, 
187 Ill. 86. 58 N. E. 2:i7 (the' prima fucie' case 
made out by the attesting witnesses' testimony 
does not fail when one of the witnesses is im
peached: "credible," under the statute, meun
ing merely" competent "): 1901, Huggins r. 
Drury, 192 Ill. 528, 61 N. E. 652: IH01, 
Thompson v. Bennett, 194 Ill. 57, 6~ K. E. 321: 
1903. Buker v. Baker, 202 Ill. 595, 67 N. E. 410 
(approving Egbers V. Egbers): 1906, Todd r. 
Todd, 221 Ill. 410, 77 N. E. 680: 1906, Waters 
v. Waters, 222 Ill. 26, 78 N. E. 1: 1912, Norton 
V. Clark, 253 Ill. 557, 97 N. E. 1079: 1920, 
Valentine V. Second Bllptist Church, 293 Ill. 71, 
127 N. E. 178: 1920, Dono\'an V. St. Joseph's 
Home, 295 Ill. 125, 129 N. E. 1 (re"examining 
the foregoing series of cases, noting the two 
distinct burdens, and npplying the rules to a 
case invoh-ing the presumption of continued 
insanity); Indiana: 1896, Blough v. Parry, 
144 Ind. 463, 43 N. E. 562 (treating Ken
worthy v. Williams, 5 Ind. 375, ns O\'erruled, 
and diSllpproving the dictum in Durham r. 
Smith, 120 Ind. 465: the burden is on the 
contestant, but may shift): 1896, Young v. 
Miller, 145 Ind. 652, 44 N. E. 754 (the con-

te!!tant has the burden of establishing insanity: 
monomania, if shown, raises a presumption of 
general incapacity and makes a 'prima facie' 
case: but when tht! evidence iii closed on both 
sides, the contestant still hns the risk of estab
lishing incapacity, and an instmction requiring 
r. preponderance of c\'idellce froIll the con
testee i8 erroneous): 1~9S, Roller v. K.ling, 150 
Ind. 159, 49 N. E. 948 (action to set aside a 
probated will: the burden of convincing the 
jury by preponderance of evidence is on the 
applicant, though evidence of prior persistent 
insanity may raise a IJreSumption in his favor) : 
1901, Morell r. Morell. 157 Ind. 179,60 N. E. 
1092: later decisions leave the law of thi~ 
State uncertain: the ambiguity of the term 
.. burden of proof" seeIllS to be the cause: 
190-1, Brnnstrator r. Crow, 162 Ind. 362, 69 
N. E. 668: 1907, Steinkuehler r. Wempner, 
169 Ind. 154, 162, 81 N. E. 482 (chllnging the 
mle): 1909. HofTImunr v. Morgan, li2 Ind. 
273,88 N. E. ;)37 (the burden is on the propo
nf!nts in II proceeding to probate, following 
Stcinkuehler I'. W cmpner): 1910, Pepper v. 
!\lartin, li5 Ind. 580. 92 N. E. 777: 1914, 
Herring v. Watson, 182 Ind. :Ji4. 105 K. E. 900: 
1917, Johnson v. Samuels, IS6 Ind. 56, 114 
N. E. 977 (Stcinkuehler v. Wempner followed) : 
Iowa: 1906, Dunahul!h's Will, 130 Ia. 692, 
107 N. W. 925: 1908, Ross r. Ross, 140 Ia. 51, 
117 N. W. 110.5: Kansas: 1907, McConnell 
v. Kcir. 76 Kan. 52i, ():! Pac. 5·10 (good opinion, 
by Porter, J.): KI'lI/lIcky: 1S!):J. Johnson v. 
!'.:t 9- I" l'w .)? !'.: \\. 9"-' 190-' ,~ evens, . t.> \..y. _". _.) ~,. .. a~ t $, 

Hl'tlning to, Ste\'('nFon, 118 Ky. 318, SO S. W. 
1135: Louisialla: He\,. Civ. C. 19:20. § 1788: 
1"1394, Bey's Succession, 46 La. An. ii3, 7S7, 
15 So. !!Q7: .Uaryland: 1905, Gesell t. 
Baugher, 100 !\fd. 677, 60 Atl. 481: Massa
cltuseUs: 1854, Crowniushil·ld v. Crowninshield, 
2 Gray 52-1 (leading cas(,): 190!!, Richardson 
t'. Bly, 181 !'.lILss. !)7, 6:3 N. E. :3: Michioan: 
1892, Prentis v. Blltes. 88 !'.Iich. 567, 50 N. W. 
637,9:3 !\Iirh. 2:H, 53 N. W. 153, Ii L. R. A. 
4()4 (leading Cl\5") : 1896. !'.Ioriarty r. MoriILrty, 
108 !\lich. :!49, 65 N. W. 96·1: 1HOi, Mllns
bach's Estatf!, 150 :'I-1ich. :H8, 114 N. W. 65: 
Mich. Compo L. 1915, § 12.5-16 (wills: mental 
competency presumed): Mississi1)pi: 1896, 
Shl'ehan V. I{earney, 82 !\fiss. 6S8, 21 So. 46 
(" Now, when the proponent of a will offers the 
will and the record of its probate, a presump
tion is thereby raised that the alleged testator 
hart testamentary cllpacity, and this presump
tion satisfies the burden of proof in that re
spect: and the contestant must fail unless he 
overcomes this by proof on his part. But there 
is no shifting of the burden of proof, properly 
understood "): 1920. Moore V. Parks, 122 
Miss. 301, 84 So. 230: 1920, Gathings V. 

Howard. 122 Mis.q. 355, 84 So. 240: Missouri: 
IS!)!!, Mllddox V. Maddox, 114 Mo. 35, 46, 
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introduce evidence of insanity. By another view, the evidence of execution 
does not raise this presumption, and the proponent therefore has the duty of 
coming forward, as in any other ease, with some eddence (it Jl1a~' be but 
slight) of his' fa('tl.llll probandum,' i. c. sanit~·. The subject is further com
plieated, in many juri:sdietion=i, by the variety of modes of trial and re-trial 
for a will's validity, and b~' the presumptive dl'eet sometimes gi\'en to the 
pre/iminar.}, finding, on a later eOl1test in the naturc of an appeal, in a chan
cery or a jury court; as also by the' prima fade' ciTed occasionally given to 
the oath of the attrsting witnes,;cs, and by the rule (allie, § 18;:3) as to the 
scope of e\'idence in rchuttal. 

(b) For deeds, howew'r, it is common to find the fact of insanity treated 
in the nature of an affirmati\'e plea of avoidance, placing the ultimate risk 
of nOll-persuasion on the contestant, though the dut~' to produce evidence 
may shift.2 

(e) Suicide is generally conceded to he a circumstance from which (with 
others) insanit~· may be inferred (anle, § 228); but it ought not to create a 
presumption or shift the dut~, of producing (:\'idence, though the juclieial 
language is here sometimes ambiguous.3 

21 S. W. 499; 1SH7, Gordon r. Burri~. J.t 1 
r.lo. GO::!, 4:l S. W. (j!:! (after proof of f'Xf'('\I

tion, the cOllte~tallt must produce "su"~tall
tial cvidcncp" of th" innllidatillg !!round in 
order to get to the jury); 1~9S. Fulhri~ht r. 
Perry Co .• H.5 :\10. ·n:!, ·Hi S. W. !:J55 ("ropo
nent raises a l>r('~umption of sanity by 
testimony to ('xe('utiO(l and 1)\' that of the , . 
subs('ribing witl",sses to "anity); HlOi, Kill~ 
v. Gilson, :lOti 1\10. :lIB, 10·1 S. W. 5:!; !(H:l, 
Bensber~ r. Washington Uni"crsity, :l51 r.lo. 
G41. 15t> S. \Y. 3aO; 1!:J:!1. :\Iayes 1'. Mayes, 
- Mo. ,::!:l4 S. W. 100; Xcbrtlsk!l: 1~!lG. 
:\llIrray t'. Hennessey, 4S X{'br. GOS, Gi X. W. 
470 (the burden of establishing capacity r['sts 
on the proponent of the will for p~ohute, and 
also a prt'lirninary duty to offer SOIDe evidence 
of ~his; aftpr opposing e\'idence, the'g('lwral 
hurd"n of "stablishing remains on the propo
nent); \!JOi. Powers' Estate, 79 Nebr. 080, 
11:1 X. W. 1!l8 (not clear); Neu' lJr17nl' .• hirc: 
1 t>!).! , Patt('n v. Cilley, iii X. H. 520. 4:! Atl. ·17 
(burden of non-Iwrsuasinn is on the ('xeclItor, 
no matter how sperifie the issues, and carrit'B 
the right to dose in IlrgunlPnt); SCIV York: 
ISH:?, Del!l.field t 1• Parish, 25 X. Y. 9, 20, 73. 97; 
Oklahoma: HlZO, Son-sr.-gra·s Will, 7S Ok!. 21a, 
189 Pac. SG5 (the hurden shift~ from l)rOpoll(>nt 
to opponent); OreGon: HlDa, 'Kt~ndt~all's 
Will, 4a Or. 5·!2, 7:! Pac. 10:1:1; TCIa.~: 1(120, 
Day v. H('nderson, Tpx. C'h·. App. • 2:?4 
S. W. 248 (in a suit to ann1l1 a will alrC'ady 
probated th(' hurden of showing incapurity is 
on the plaintiff); l'irailli!l: I!lO:l, Gray r. 
Rumrill, 101 "a. 507, 44 S. E. 697; Washino
Ion: 1!l02. Higgins !'. Xetherby.:lO Wash. :'39, 
70 Pl\('. -IS!l; 1904, Hunt !'. Phillip~, 3·1 Wash. 
36~. 75 Pac. !l70; Wyomina: I !:Jl' , ,,"ooJ t'. 

Wood, :!5 Wyo. 26, J()4 Pac. SH (authorities 
(·xaruiJwd) . 

COlli pare abo the casps cited under other 
ml('s fllr proof of insanity, an/e. § 233 (prior 
and subsequent insanity). § 1()71 (inquisitioll 
of lunacy). po.</, § :!.'i:n (presumption of 
C')II ti n Ullncc). 

2 I!lll. Pritchard!'. Fowler, 171 Ala. (jo:? 
.~;, ;;;0. H7 (insanity at pa.t intPlTals dot'S not 
('reutC' a pr"~lllllptil)ll of in~anity at thC' tinw of 
Il transaC'tion); l~tl7. 1\lyutt 1'. Walker, 44 Ill. 
4·<;;'; ISVo, Tudor !'. Huttri.?k, j(j.'i Mllss. 547, 

• 

4:i :\. E. 507; l~n:) . . JOl1('S 1' • • Jon(·~. 1:;7 N. Y. 
GlO. IlIZ. aa :-\. E. 4i!l; 1!I07. Hudson ". 
Hudson, 144:-\. C. 44n, 57!'. E. Hi2 (discussing 
th ... "hifting of th ... bunjrll after ('\'idcnce of 
prior insanity); 1/o.\J~, Artrip 1'. Hasnake, 96 
Vn. :?i7. :ll 1'. E. 4; I!lO:l; Eakin 1'. Hawkins. 
52 i\'. Va. 12·1.4:1 S. E. :!Il; I!lO\I, TowllPr r. 
Towner, G5 \\'. Va. 4 il\, (j4 s. E. 732 (discuss
ing the dfeet (,f :UJ adjudi('ation in ('nmmittal 
proC'epdihgs); Hll!l. In r<' Farr, IG!) Wis. 451. 
171 X. W. !l51 (Stats. § fj~ic, ({P('iaring a l,rL~ 
sumption ni in"'lIlity for two ypars after parole 
from a sanitarium, apl>li<'Cl). 

3 Compare the fnllowing: 1:-!l3. Connecticut 
1\1. L. Ins. ('0. v. Ak(m5. 1.50 C. S . .jGS. 475. 

'.14 SUli: 155 (death by Belf-<ir;tnI('tion being 
~IO~VI, the plaintiff is .. C'ntitll,d to the h('ncfit 
I':-M ~l."'cS1Inlptinn that a SUM man would not 
commit "sui~id~ "l.; IOS:!8. f?u~:ld t.. Morris, 
:; Harringt. DC'!. 3~5, :~'(' it si,lvtds us a fact, 
together with alfth("(,ther acts of'the deceased's 
lii('." but creatp~ no presumption); 1897, 
Grand Lod~(> r. Wieting, 168 Ill. 408, 48 N. E. 
59 (" the ad of se!f-dpstruction, the manner 
and Tn()(lc ther('of, lind all attending circum
stances" lIIay be considered); l!:J01,13rasbeBl'll 

VOL.v.-31 481 



-, . 
"- . / 

, 

§2501 BURDEN OF PROOF: PRESUi'.lPTlONS ICH.-I.P. LX-XXVIII 

§ 2501. Same: (2) Crimjnal Cauaes. For proving the commission or a 
crime, the criminal intent being material, three different rules have found 
vogue: 1 (1) The accused's sanity _ is, by the Qrth()~ox _view.,_a-_part _of the 

_. __ " __ 0-'- _. '" p '.".. • ._._. ____ ._ --. _ •• ' ~ 

11. Ollne. 93 ~Id. 442. 49 At\. 620: 1919. (3) Third tliew: CANADA: 1921. Clark 11. 

Brunswick v. Standard Acc. 111M. Co .• 278 Mo. The King. 59 D. L. R. J21. Can.; 1914. R. v. 
154, 213 S. W. 45 (collecting authorities): Anderson. 16 D. L. R. 203 (but not beyond a 
1901, Modern Woodmen t·. Kozak. 63 :-<ebr. reasODllble doubt). 
146. 88 N. W. 248; 1875. Hathaway's Adm'r U:HTED STATES: ,'llabama: Code 1907, 
v. Ins. Co .• 48 Vt. 336. 353 (admiS1lihlc); 1894. § 7175; California: IS93. People v. Bemmerly, 
Bachmcycr v. l\I. R. F. L. Assoc .• 87 Wis. 325. 98 Cal. 299. 304. 33 Pac. 263; 1897. People v. 
:140. 58 N. W. 399. Allender. 117 Cal. 81. 48 Pac. 1014; 1898. 

For the burden of proof. in an insurance Peopie r. Barthlen:an, 120 Ca\. 7. 52 pac. 112: 
contract. that the death was not due to an 1904. People t·. Su('sser. 1-13 Cal. :154. 75 Pac. 
excepted caU8C. viz. suicide. see post. § 2510. 109a; Ge.or(Ji(t: 1!l22. Currie v. Stute. Ga. 

§ 2501. I The.~c different \'iews arc repre- , 111 S. E. 727; Illinois: 1907. People v. 
sented respecth'ely in th", following cases, C:.sPy. 231 Ill. 261. 83 X. E. 278; 1921. People 
although their language is not alwuys prccise: r. Gcary. 298 Ill. 236. la 1 :-<. E. 652 (in a pro

(1) Firsl view: CA:>_WA: Dom. R. S. 1906. ceeding to stay execution. the burden is on the 
Co 146. Crim. C. § 19. COD\'ictcd person): Iowa: Code H119. § 9478: 

UNITED ST.~TER: Federal: 1895. Da\'i~ t'. K"nluckll: 1855. Graham r. Com .• 16 B. :-'lonr. 
U. S .. 160 U. S. 469. 16 Sup. 353 (quoted 5'1307 (\eadinil: opinion. by Stites. J.): 1895. 
supra); 1913. Math,,:!on 1'. U. S .. 227 U. ii. Phelps r. Com .. -- Ky. -. 32 S. W. 470: 
540. 33 Sup. 355 (Dn.vis r. U. S. follow£'d); IS!lS. portwood v. Com .. 104 Ky. 496. 47 S. W. 
Alabama: 1910. Clemmons r. State. 167 Ala. 339; Louisiana: IS\17. State v. Scott. 49 La. 
20.52 So. 467 (noting changes of rule in this An. 253. 21 So. 271. Breaux. J .• diss. (over
State): 1913. Roberson v. State. 18a Ala. 4a. ruling prior precedents. in which the defendant 
62 So. 837; Colorado: 1F>96. Jones v. People. h~d heen required to pro .... e beyond a reusonable 
23 Colo. 276. 47 Pac. 275 (the duty of going doubt): 1907. State v. Johnston. 118 La. 2i6. 
forward is on the defendant. but the general 42 So. 9:~5; 1915. State v. McIntosh, 136 L:t. 
burden of persuasion is on the State); Con- 1000.68 So. 104; Sew Jersey: 1896. Genz 1'. 

ncelieut: 1897, State r. Lee. 69 Conn. 1St>. State. 58 N. J. L. 482. 34 Atl. 816; 18U7, 
37 Atl. 75; 1921. Stute v. Joseph. 96 Conn. 637, Clawson to. State. 59 N. J. L. 434.:)6 Atl. S86: 
ll5 At!. 85; Florida: 1892. Armstrong t·. State. ISgS. Winters v. State. 61 N. J. L. 613. 41 
30 Fla. 170. 196. 11 50.618; Gcor(Jia: 1921. AtI.220:0hio: 1896. Kclchv. State. 55 Oh.St. 
Hillson v. State. 152 Ga. 243. 109 S. E. 661 146. 45 N. E. 6 (same; disapproving a charl:e 
(homicide): Illinois: 1920. People v. Hacnscl. which required the jury to be .. satisfied" 
293 Ill. 33. 127 N. E. 181; 1917. People n. of the insanity. and trmting this ns requiring 
Ahl'ling. 279 Ill. 70. 116)l'. E. 764; Indiana: more than a mere "preponderancc" making 
1915. Walters v. State. 183 Ind. 178. 108 N. E. insanity probable but leaving it Open to doubt) ; 
58:3; Kansa~: 1914. Statc n. Johnson. 92 Kan. Hl05. Statc v. Austin. 71 Oh. 317, 73 N. E. 218; 
441.140 Pac. S3g; Mas8achusetl •• : 1912. Com. 1921. Rehfeld v. State. Oh. .131 N. E.712; 
v. Spencer. 212 Mass. 4:~8. 99 N. E. 266; Pe7tltllylrania: 1895. Com. v. Berchine. Pa. 
Mississippi: 1896. Ford v. State. 73 Miss. 734. • 32 Atl. 110; 1911. Com. v. Moltl'lI. 230 
19 So. 665 (but the Court says the sanity-prc- Pa. 399, 79 Atl. 6:18: PhilipPt'lIc lsi. 1U14, 
sumption suffices if the defendant docs not U. S. n. ,"uQuilar. 27 P. ~. '>i;; Rhode Island: 
offer. not" any testimoJlY." but" sufficient to 1904. State n. Quigley. 2'.: H. I. 26:3. 58 Atl. 905 
raise a re&5onablc doubt "); 1898. Coffey v. (good opinion hy Douglus. J.); Tennes8ee: 
State. !\liss. • 24 So. 315; Nebraska: 11;92. King 11. Stat(~. 91 Tcnn. 61i. &17. 20 
1898. Snider v. State. 56 )l' cbr. 30n. 76 N. W. S. W. 169: Texas: Rev. P. C. 1911. § 40: 
574 (presumption of sanity censcs when any Washinuton: 1904. State v. Clark. 34 Wash. 
evidence to the contrary is offered); .~·ew 485. 76 Pac. gS (good opinion by Mount. J .• 
Mexieo: 1892. Faulkner v. Terr .• 6 N. M. 464. with a fuJI coJlcction of cases frorn other juris-
36 Pac. 905 (burden of persuasion is on tho dictions): West Vir(Jinia: 1911. State v. Cook. 
prosecution, but of producing c\·idence on tho 69 W. Va. 717. 72 S. E. 1025 (prior rulings 
defendant): Oklahoma: 1911. Adair n. State. affirmed): Wisconsin: 1907. Duthey v. State, 
6 Oki. Cr. 284. 118 Pac. 416 (Duvis v. U. S. 131 Wis. 178. 111 N. W. 222. 
folJowed); Oregon: Laws 1920. § 1527; Utah: Compare also the fol\owing: A.la. 1897, 
1909. State r. Brown. 36 Utah 46. 11)2 Pac. &1 1. Scheerer v. Agee. 113 Ala. 383. 21 So. 79; 

(2) Second view: 1921. Cutcliff v. State. 1904. Parrish v. State. 139 AI ... 10.36 So. 1012: 
17 Ala. App. 586. 87 So. 706; 18'[16. Nino t·. 1904. Talbert n. State. 140 Ala. 96. 37 So. 78; 
People. N. Y •• 43N.E.853; 1897.Pooplll Ga. 1897. Ryder 1'. State. tOO Ga. 528.28 
V. Koemcr. 154 N. Y. 355. 48 N. E. 730; 1913. S. E. 246; 1905. Allams V. State. 12:~ Ga. 500, 
Witty v. State. 69 Tex. Cr. 125. 153 S. W. 1146. 51 S. E. 506: Ida. 1903. State v. Shuff. 9 Ida. 
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case of. thc,pt.aSf.C.ution;/and the hurde~ of proving it, in the sen:;e of the risk 
of non-persuasion (ante, § 2485), is Otl t)le P.!:.<?:<;~!ltion; the measure of per
suasion required being, as in other elements of a erime, persuasion beyond 
a reasonable doubt (alltl', § 2-197); and, as Ull ineident of this view, the 
general presumption of sanit:o· su~kes for the prosecution's duty to produce 
eddence, and only the dut:o· of producing evidence of insanity is thrown 
upon the accused. (2):\ variation of this view, held by a few Courts.ji.,,,es -L_ 
a mere prcp01ulcra!!~!J Jif nidcllce as the measure of persuH<;ion req;lired, in- . 
stead of jfersua~i(m heYOlHI It reasonable doubt. (:) But another view, ._;, 
hased on judicial expp.rience in clealin~ with the issue of illsanity in criminal ' 
trials, and adopted hy an increasing numher of Courts, is !~at tl1J~"acCIJRed 
has the burden of proYillg insanity, in the sense that he llas_the risk of per
suadirll:rthe-jur~' to that--eIl"eet,4tt-least hya p~~po!1.~I~!ance of evidence, and 
also, of course, has the dilt~·cif produeinge\'idence: . 

1S95, H.\H1_-I.X •• J.. in DI/ri.~ v. F. S .. 160 r. S. 46!l, 16 Sup. 3.13: "~trictl:> speaking. the 
btmlt'i\ of proof, as those wortis are understood in ('rimiJlal law, is Ill'ver UpOJl tltl' accused 
to ('stahlish his innorel\ce. or to disprove the facts nc('C'ssar;:.· to l'stablish the crime for 
which he is indietetl. It i~ on the pro:;ccution from the heginninl-( to the en,1 of the trial. 
anrI applies to e\"t'ry eleInent nt'<.'C'ssar;:.· to constitute the crime. (;i\'en to the Pf<N>(·ution. 
where the defense is insanity. the benefit in til(' wily of proof of the presulllption ill favor 
of sanity, the vital question. frum the time a plea of not guilty i, l'ntl'red until the return 
of the verdi!'t, is whetlll'r, upon all the evj,lencc. by whatever oi·le adclu("t.~I, guilt is es
tablishe,1 beyond reasonable douht. If the wholl' evitlelJ("('. inC'\u,Jing that supplie.1 by the 
presumption of sanity. dOl''; 110t t'xl"lut!(· Ilt'~'on' I rea,;ollal.ll' clllaht the hypothesis of insanity. 
of which SOIllC proof is adtltwccl, the aecuSl"j is entitled to an acquittal of the spc('ifie otfen""C 
charged." 

1904. DOCGL\S, .J., ill Slate v. Quig/i'!/. ::!Ii H. I. :!m. ;.S Atl. (JO;i: "The question was 
:<cttled in England in IS·I:! hy tIlt' IlnS\\"t'r of thl' .llIoi):l·'; to qUl·,;tioIlS propounded by till' 
House of Lor,is, suggpstpd by the ("ast' of Daniel :'l'::'\u/:hten. reported in 10 CI. & Fin. ::!OO. 
In that ease the law was saiJ to he: That jf the uel'uscd was eOJlsC"ic.us that the aN was 
one which he cught not to do; awl if the aet was at the sallie time ('ontrary to law. he is 
punishable; in all Cllses of this kind the jurors ought to be told that evcry llIall is pre
sumed to be sane and to possess It sufiieicnt degree of rea~on to hl' responsible for his ("rime 
unti\, the eontrar;:.· he proved to their satisfactioll; and that to estahlish a defence on the 
ground of insanity, it must he (·Iearly provpci that at thl' timc IIf committing the aet the 
party was lahOling undl'r such a tided of rea~on froJll di"easl' of the mind a5 not to know 
the nature and quality of the act he was doing or as not to kno\\" that what he was doing 
WIIS wrong .•.• The question has arisen in almost e\"('~' :':'tate of the Cnion, and in the 
("ourts of the Cnited States. an, I lwtween the df.'('isions of thesl' ('ourts therc is a h())Jeles~ 
conflict .... It would he a fruitless task to review in detail the cases where the uuestion -
has b<.'C'n consirlererl, for the .... are divided into two c1us~es, which follow substantially the - . 
same two divergent lines of reasoning. 

"The English nile implies that the questfton of guilt Ilwl the question of in~anity raise 
two distinct issues, and that while both lIla\' be illvolwd in ti.t r.~::J h-rdict. the hurden of 

• 

proof upon each issue lies upon different parties. The most complete and forl"ible state-

115.72 Pal'. 66·1; Ill. 1892. Horni;;h r. P('ollle, 
!4:! Ill. 6:!O, W6. 32 X. E. ljii; La. HI04. 
Sts~tl! r. Lyons. 113 La. 959. :{7 So. 890 (re
consitlerinl-: pr;or cases); J[ o. 1S96. State r. 

Wright. 134 Mo. 404. a5 S. W. 1145: 1896, 
State 1'. Lewis. l:l6 :\10. H-t. a; ~. w. ~Oi; 
Stat{' r. Hell, l:lti Mu. I:!O. 37 S. W. ~:!;{. 
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§ 2301 •• BURDE=-- OF PROOF: PRESU~IPTIOXS [CUAP. Lx..'(.\:YIrr 

ment of the ar~lIl1('nt in support of this rule which we haye found is contained in the 
opinion of .J udge llA:\FOHTIl inState v. Lawrencc. ;j i ~le . .'i 7.t, ;)~ 1. The AlIlr:riean rule. 
s!H!alled, holds that in a {~rilJ1inal cuse there is but one issue a11l1 that the burden through
out is upon thc pro,ecution to prove. not only the criminal act, but thc caparity of the 
accused to eOllllllit it bevond a reasrJllahle rlouht . • 

"\Ve think thc fir:it of these positiolls is the lllore logical. Sanity i~ not an ingredit'nt of 
crime. It is a (,ondition prc('ctient of all intelligent action, a,; well benC\'olcllt as nefarious, 
I t is a quality of t he actor, not an dcmcnt of the aet. 1 t is iJl(~ulllbent upon the prosc('ution 
to show thc cOlllmission of the aet, and from thi:; showing allli it:i circulllstanecs to sustain 
the inferen('e~ of mali('e ant! 511eh elllotions as thl' parti(,l1lar erilllc may ilwllllic. But 
sanity is not onc of thc:ic infercnr'es. It is a pre-existing fact which I1Ja~' bc taken for grante(l 
as implied by law ane! general I'xpt'riclH'e .... It j,; argucd that erilllinal intcnt, malice, 
awl premeditation are fads to be proven by the prosl'('utor; that these can not exigt in 
any insane mind; hem'e sanity llIust be pro\'('d by the prllse('utor. But these are facts of 
mental condition atul action, anrl they can only I)I~ pru\'et! hy illference from matcrial facts, 
circumstances, and ac'ts. It is incumbcnt, tht·rcforc, upon the prosccution to prove such 
material fads, C'irelllnstaJIC'c';, and ads as would COl11Pl'i the inferellce of guilt in a sanc 
person; :UHI this is the limit of his bllrd ... n. In murdl'r thl' prose{'uti01lll1Ust establish the 
aet, and cither hy inferenee or addi tional evidence, malice, alld premeditation. If these 
ingredients of the ('rime call !lot exist without sanity, sanity is presumed. All ingredients 
of the crilllc lIJust be pr()\·crl. awl as to tllt'se we agree the burrlen nevcr shifts. But as to 
sanity it new I' attaches to the !)ros('f'utor. The pit'" of nut guilty by itself does not put 
the sanity of thc aceuscd in issue. lit' lIInst rais(' till' qu!'stillll otherwise, as all agr('{', if 
not by special pica, at least by introducing e\'idence, and this b confession allli avoidance," 

§ 2;j02. Undue Influence and Fraud; (1) Testamentary Execution. In the 
proof of Ill/cllle illjlllcl/('(', negativing the eapaeity or a iestator, there is a. 
difrer<;tl~G _9.LjudiciaI opinioIl, as in the ease of insanit~· (((IiiI', § 2;jOO), but 
here it goes back to the main burden of per,;uasion; i. c, J)\. OIle opinion, the 

~-•• <"~,..~ 

yoltilltari!l('~s of the tcstatOl"S :H't is a p_:lrJ ()f the proponent's case, and with 
the jurr he has the risk of nOll-persuasion; by the othl'r view, the fact of 
uncluc influence is treated as ill the nature of a ';yal~il;;i\:cplca of the con
te:;J~l.D.t, and ther~fore to be proncl as a part of his ease,l -_ .. 

§ 250:3. Same: (2) Confidential Relations of Grantee or Other Beneficiary. 
Where the grantee or other hendieiary of a deeci or will is a person who has 
maintained intimate relations \"itlt the grantor or testator, or has drafted or 

§ 2502, 1 Th" followin~ C!lSPS represent hath' 
vil'W::i: Ella. l:-;:}S, Barry 1'. Butlin. :! ~Iooro 
1'. C. ·11>0; Cun. 1bUfj, :\It·Ll,lla,,'s Estate, 
')" '" ". '-"'(j' U '" ·1// 1-'1" 1'111,· . _,~ .I. ... ~C. __ I • ,~ ... (. .:"1. _. J ~(r I. 

Ross, 08 Ala. :!fi7, 271; .-1rl:, 1\110, l\Iilh'r 1'. 

Carr, 9-1 Ark. 171). I:.!fi S. W. lOGS; Cal. 1!IO:l, 
Latour's Estatf!, 1-10 Cal. ·11-1, 7:l 1':",. 1070; 
Ill. I!lOG, Cumpher 1'. Hrow"i,,~, :!I!l III. ·I:.?!I, 
71; ~, E. (jiS; Ill. !!lOI. :\lallow ". "'alhr, 
II '!' "'lo S" ,. \\. I"" 1'10" '1, r-I'llll' OJ d. _,.:", ,~. "'I. •• tJ_ , • ...,.\.~ S I. • 

Hanby, 115 Ia. 31", ~S:-.:. W. SOl; KII. IS07, 
King v. J{i,,~, Ky. ,-I:.? S. \Y, :3-\7; Mich. 
IS!!7. Blish 1'. D...Jallo, 11:1 :--Heh. 321. 71 N. W, 
1;28 (repu,liatill~ tl,,· lall~ua~e in ;\Iuyn:m! l'. 

ViutOll, :!!l :\\idl. 1:l!l, :~fi :S-. W. ·101, al"! 
Severarwe 1' , 8p\'f!ran('e. no :..tich. 417, 5:! ;\. ,r. 
2B:!); Jl[i."i''l. H'mU, ~hr~f'h!lll t', !(earllcy. ~~ 
Mis8. USS, 21 So. 41 (Whitfield, J.: "It i8 lIot 

only np~~~sary that the testator shall have 
testamentary capacity, but that eapacity shall 
be exereisct! freely ant! voluntarily. If either 
its cxhitelH'C or the fn'(!LioIl1 of it:-; l'xer('isc is 
wantill~, the instrulIwnt is 1I0t the allcgf'd 
V'stator's will. Both are l'~"ent!al parts of tho 
proponent's case. The iHsue i.s :-5in,c:le. ' will 
or no will "); lU:!O, ~l{)orc t'. Parks, 1:!~ ~IbR. 
:)111, S I So. 2:\0; J[o, ISOG, :\Iorton v.Heidorn, 
1:1."1 :\Io. I)OS, :li S. W. 5(H; 1&07, :\lcFadill 1'. 

Catrnll, las :\10.107, ;) ... S. W. 032; N. J. IS08, 
Ralter v. Ely, 5G N. J. L. a57. 30 Atl. 305; 
N, Y. HIla, Kindberg's Will, :.!07 :..;. Y. 220, 
100 N. E, 7S!; (burden is on contestant; ex
p1:tinin~ prior ell;r,;); 1'1. 1005. Cowdry's Will, 
i? \'1. :15!), liO At!. HI; Wi,~. 1905, Winn ". 
Itzr,l, 1:.?5 Wi:;. HI, 10:1 N. W. 2:.?O; Wla, Ball's 
Will, Ball v, lloston, 153 Wis. 27, HI N. W. 8. 
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§§ 2·199-2540] UKDUE I~FLUEKCE, FRAUD § 2503 

advised the terms of the instrumcnt, a presumption of undue influence or of 
fraud on the part of the beneficiary has often bcen applic(.l,l But it is not 

§ 2503. 1 Cuses illustrating thc various situ
ations nre as follows: 

ESOLA:-W: 1838. Durry v. Butlin. :.! :'.!oor.~ 
P. C. 480 (leading case) i I!>\H. T~'rrelI !'. 
Painton, Proh. 151 (I'ommenting on Barry I'. 
Butlin): IS7;j. Fulton 1'. Allllr~w, L. n. 7 
H. L. 448, 471 (belH'fieiary drafting or fram
ing a will): Hl~O, Craig t'. Lamoureu:o;, A. C. 
a·H) (I11l~hand lind wife). 

C.\:-".\IlA: uma. Adt\lll~ r. ~!I'I1eath, a HI', C. 
51a: I~S·1. :'.!cEwan t'. 1\liInl', 5 Onto 100 i 
IHOI, Collins v. 1mroy, 1 Onto L. H. 50:1; luoa. 
:-tl'wart 1'. Wlllker. G Onto L. R. 4U5. 510 
(~olieitor drawing a will tllld rel'('iving henefits 
under it): lf107, 1\lnyrand r. Dussllult, a8 
Can. S. C. 4GO (brother): 1\)1-\, Lamourcux 1'. 

Craig. 17 D. L. R. ·12~. Can. S. C. (hu~band 
und wife: doctrine of Barry 1'. Butlin l'on
~idel'crl): 1\)1-1, Loftus 1'. Harris. 10 D. L, R. 
G70. Onto (solicitor and l'iicnt; doetrinc. of 
Barry!'. Butlin applied): In15. Koop t'. Smith. 
25 D. L. H. :l55, Sask. (hroth"r and sister) ; 
Hl17. Yangant 1'. Coates. a7 D. L. It. 470, Ont. 
(mother and daughtcr): Hl1!l. Sproule v. 
Murray, 4S D. L. It. 3G8. Onto (uncle and 
niece): 1\)10. IWlIneilllk t'. Iwanchuk. ·IR 
D. L. R. aSI. Alta. (father tlnd son): 1010, 
Craig t'. Lamoureux, 50 D. L. R. 11, Prh'y 
Coundl (hu~b:uul and wife). 

USITE\) STATES: Fcrlcrcrl: 1!lIS, Crabb V. 

'Vatts, D. C. Or., ~·I\) Fed. a5i, aG5 (fathcr 
and ~on~): ,tift/milia: IS!l!, Little t. Knox, 
\)6 Ala. 17n. II So. H:l (attorne~' purcha~ing 
from lin p.~tate nlanaged hy him); ISO:!, 
Gam'tt I'. lIt'flin. !IS Ala. Ii If" G It'. la So. a:!G 
(rl'~iduar~'legatee who wrote the 1\·ilI hilUs!'lf) ; 
18!l8, Cn~hilll'. Kl'llnecly, II!) Ala. G·II, 2·1 So. 
·150 (drafter of a will); 1001. :'.!eQucI'n V. 

Wilson. lal Ala. GOG. :n So. (l·l: WO:;. Harra
way r. Harraway, laG ,\Ia. 4!l0. :H So. saG 
(husband ami wife): 1!)la, Hawthorne V. 

Jenkins. IS:! Ala. 505, G2 So. 505 (parent lIud 
child); 1 !l15. Keeble t'. Underwood, lOa Ala. 
582. ()!) So. 47a (parent and "hil,\): 1()IG. 
1\!cElhan!'y t' • .Jones, 107 Ala. aoa, i:! So. 5:n 
(Rt~pmotlH'r and stepson); Cali/url/ia: 1005. 
;\Iorpy's Estatl·. 147 Cal. 4!l5, 82 Pac. 5i 
(will); 1!l LO. Broadtlus ". ~Ionroe, la Ca\. 
ApI>. ·IG4, 110 Pal'. 158 (mother anti d:llIght!'t) : 
1 GW. Cox: 1'. Sehuerr, I i~ Cal. a71. 15G Pac. 500 
(friendly 1l(lviser): 19:H, Anderson's Estate, 
185 Cal. iO!). illS Pac. ·107 (aunt) ; I 0::!2, Cover's 
Estllte. Cal. • 2()'1 P,lC. 58a (husband and 
"ife): CUIl1lccticlIl: 1800, Richmond's Appeal, 
59 Conn. 2:!G. 22 Atl. 82 (will); HJO.~. Re 
Birdseye, 77 Conn. G23, GO Atl. 111 (wlll): 
10IG, Kirby's Appeal. 91 Conn. 40. !l8 At\. 
3·19; 101(), Gager r. :\Iathell'son, 93 Conn. 539, 
107 At!. I: 10H), Downe~' r. Guilfoyle. O:{ 
Conn. r,30. 107 Atl, 5G2 (unrle and Ilil'ce): 
Coillm/,ia (Disl.): WI:). :\!a,lrr) v. Gaskins. :lO 
D. C. App. 19 (fricnd); InlO. O\'erholt v. 

Mattlwws. -IS D. C. ApI'. 482 (attorney and 
client): Illinois: 10UI, Lewis r. ;\!cUrath, 
lUi III. ·101, GI ~. E. 1:35 (gift): 1001, 
B!unclmrd t'. l3lllnchard, Hll 111. 450, G1 :-:. E, 
,lSI (deed): 1002, ;\lidmel !'. 1\llmh1lll, :!Ol 
Ill. iO, (H) :-:, E. 2ia (will): !\lO·I, \\'e,ton r, 
Teufd, ::!la Ill. :!lll, j:! ~. E. (lOS (bcnetieirtry 
of t\ will): !\lOG. Compher 1'. Browning, ::! 10 
Ill. 4:!0. iG :.;-. E. 7GS (testator and beneficiary) ; 
100~ "'.. . \', \ 'h' "<'0 III .~., """, I·' I • ...-:( .lrs t. .to IJ.! ,l1\, _I) • ,.)1 _. 0_ .". .... 

SS I (eases rp\'iewed): H10S. Fish 1'. Fish. 2:15 
III. aOG, S5 ~. E. GG2 (nephew managing aunt's 
jlTo[lerty): 1n0S, Gilmore t·. Let', :!:J7 111. -102, 
:-G ~. E. ;iliS (priest): WOS. liuds()n t'. Hud
~"n, 2:l7 III. 0, hG ~. E. GUI: H)Oll, IIl'Il~an !'. 
Cooksey, 237 III. G:!O, 8G X. E. 110i (deed to 
!l son): 1910, Dick v. Albers, 2·13 III. !!31. 
90 X. E. GSa (son): 1012, Ycss t'. Yes;, 255 
III. ·11-1. 00:';-. E. U1>7 (son as benefil'iary: issue 
held proper for the jury): I !li5, O'Day t'. 
Cmbb, 2G(l III. I~a, 100 :-:. E. i:?·\ (roufidt'lltial 
friend); 10 lG, Pilstrand V. SWf'liish :"Iethndist 
Church, 2i5 III. -1G, 113 X. E. !J5S (Ilricst as 
devisee; the presumption applies only where 
the dC\'isce hilS been directly eonlll'etl'd with 
the making of the will); 1020. Blackhurst r. 
James. 20a III. 11. l:li X. E. 2:!G (dau~hter 
and son-in-hw); 1021. Lips"ornh 1'. Allen, :J(lS 
Ill. 5:l7, 13:) X. E. ~OG (exC'""tor of hushand. 
h"ld 11 fidu!'iary as to the widow): HlIS, Lang 
t·. Lang. 28·1 III. H8. 110 X. E. ()G3 (guardian 
lind ward); 1!l10, Abbott t'. Church, ::!8S III. 
nl, 123 X. E. 30G (dic'nt and attorney-seril'e
ncr): IO:!:), Egan v. E~an, :\01 III. 12·1. la3 
:-:. E. GG3 (mother :lIld son): HI:!:!, 1\!ees V. 

StefTc~', ao:, III. 115. 135 X. E. :!OG (I,arent and 
child): I mlil/lllZ: IS!lG, Teegarden t'. Lewis, 
145 Ind. OS, ,1-1 N. E. 9 (aetion by an t1llminis
tratnr for woney of the d('ceased recein·d as a 
gift, throuJ.:h undue influence. by the defC'IHl
ants, his r\flus;hter lIml sOIl-in-law, hy whom 
he was support!'rl nnd with whom hc liI'ed; 
held, that .. one who chal1enges the mental 
capacit~· or a testator or donor has the In!rden 
of estal,li.hing the ahsence of the particular 
eapacit~· in issue." and that though ordinarily 
a prpsnmption of undue influence would be 
createrl in the plaintifT'~ f:wor Ill' a fiduciar\' • • 
position of the dl'fendants, yet the carc-taking 
by It child of the parent docs not create that 
presumption, and did not hpre. although the 
father was aged. feehle, and of unsound mind) : 
1898. Slayback r. Witt, lSI Ind. 37G, ,50 ~. E. 
380 (parent and child; this relation ordinarily 
overturns the presumption): 1916, Westphal 
V. Heckman, Ind. • II!) N. E. 209 (parent 
nnd child): Iowa: IDOl, Good v. Zook. 11G 
In. 582, 88 N. W. 376 (riericlII adviser): 190i, 
Vannest t·. Murphy, las In. 12:3, 112 N. W. 236 
(son's fiduci!lry relation to mother): 1016. 
Eveleth's Will. 177 Ia. 716, li,7 N. W. 257 
(fathcr and Bon); 1017, Graham v. Courtright, 
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§ 2.jO:~ BURDEX OF PHOOF: PRESL\WrrOXS [CIIAI'. LXXXnU 

possible to sa .... that any single circumstance or group of facts is the invari
able mark of sllch a pre:;umption, or that there is any uniform rule capable 
of application apart from the facts of each ('ase. 

§ 2;)0·1. Same: (3) Fraudulent Conveyances against Creditors. Conve~'ances 
by debtors are attended by circumstances which arc oftcn said to raise a 
presumption of an intent to defraud creditors; but here the distinction be
tween circumstances (,onstituting 'per se' a fraud under the substantiye law 
anli circumstances merel~' c\'idcntial of fraud makes the subjec·t inseparahle 
from the whole law of fraudulent COllye\'UIH:es. It is to be noted that at • 
least three distinct presulllptions nJa~' be in\'ol\'('d: «(I) the presumptiol1 I,f 
the grantee's title from his possession (post, § 2;'j1;'j), (b) the presumption 
of the debtor's fraudulent intcnt, from his retcntion of possession,I and 

ltiO Ia. :J~}.1. !!il :\. \Y. ii·1 (att"rn,·y and dau~hter): W:!I. Hoyl ,'. (;olfinopulos, - :0.10. 
rlient); l!I:!O. lira"e 1'. Callahan. I:-U Ia. :!I:l. • :!a:\ :-:. \Y. 1050 (wife): Scu' .!PTUY: HJl.';. 
liS :\. W. ;:;:!(} (brothpr :"H! si,;t..r): Kflrl.'fl.,: Soppr I'. (·isc·o. S.';:\ . .I. 1'>1. ltj.';. (l.5 Atl. lOIn 
Kan. G. S. HI 1.';. § I I ill.'; (spo.,·ia! nil" pro\'i(1<'d 1 "arl'nt at,,! .. hi!d): J!ll\I. alit sky r. Ester>'ohn. 
for thiM .. I:t" I)f casO',}: ISV:I. Hill ... :\lil! .. r. 90:\ .. 1. Eq. 4.';V. 1O~ Atl.1:oH (rll"'d by hu"h:llll! 
50 Kiln. ,j5~1. nrtl. a:! I'a,·. a,;·1 (:I hrotlH'r ill t." wif,,): Scw rllrk: !HII:!. D"lafi"I<! r. Parish. 
fidu"iary n-lations with a~,.d anel infirm :!,;:\. Y. !l. a.'; (will): I',i!la, Barnard 1'. Gautz. 
~ralltor): 1~'IS. Shdl 1'. :\lulligan. Io:! "an. HO:\. Y. :!·Hl. :!5G. :35 :\. E. 4al) (d"ed of an 
257. 17:-i Pac. :!'·l (grand:o'oJl and ~r:lIHllllt,tlH'r); agpd wornan to a :ion and sou-in-Iaw); l>-'!l~. 
Kell/ucky: WI:!. Shark1<·!t<· I'. Goodall. lii1 Tpn Eyrk r. Whitlll'('k. 15,,:\. Y.:l·jl..';():\. E. 
Ky. ::W. 1;;1 ;-VW. :!:l (un"I,' an.! 11<'ph!'w); flfi:l ('!"cel): I~IOI. lJolH'ny r. Lary. lth:\. Y. 
l!Jn. :o.leDowdl 1'. Edwards' At!tll·r. 15G Ky. :!Ia. til :\. E. :!.';5; I!JJ.~ .. \I!rn ... La \·:mel. 
4i.';.!/.il S. w. ,;:l-\ (infirm ""r.,on anr! "u"to- :!1:l:\.Y.a:!:!.I07:\.E.57U(parpntanr!,·hilrl): 
dian): 10111. H"rzl)~ ,'. Gip:illn. liO Ky. :!:!';, SfiTth CIITolillfl: 1905. f'mith r. :\loorp. I-In 
IS.5 S. \Y. III~) (mothr-r and ,on): W:!l. :\. C. 1:-5. !j:! f;. E. ~!J:! (mothf'r-in-Iaw allc! 
Sword r. Fi"lel". 1~1:! Ky. t>:!~I. :!:l4 S. W. :!O:! son-in-law): HIIO. III re Everett', Will. I.-,;j 
(rnotht'r ,u"J ,on): .Ifl1rll[,,1/fI: tnO.';. Kenn"ely ~. C. S:l. Gs S. E. !I:!·j (hrot!wr as hl'npfieiar~' 
r. :'Ir('unn. 101 :o.1t!. 1'·I:l. til .\tl. li:!5 (gift); anel exerutor: pr""'lIlpti'lll held applirahlr on 
1\lO". Saxt')1l I'. Kranllll. lOi :'lel. :1\1:1. 'is Atl. till' faC'ts): Ol.i.): IUO!). :\IeAdam>' r. :o.lr-
105/i (lIIhtrt·,:,) : IUO"i. Zinllnr:rtnan I'. Fr"o'h"ur. Adams. SO Ob. :!a:!. S~ :\. E .• 5·1:! (fath.'r lint! 
IOH ::\ld. II;j, tHl Atl. i!in (pri,11·ipal and agent) : son, the lat:"r b .. inl( an I>ttorney): O/:/rllro7JIa: 
H10!1. Re,·k·, Ex'r I'. n",·k. 110 :'~,l. -I!ii. n 19H1. Daniel r. Tolon. 5:\ Okl.llll!i. I;ji I'a('. 7.5(i 
Atl. 1·\-1 (rleed by father to son): Ifl21. Cuhurn (~lIardian and wur.!. p:Ht'nt and rhild): I~}!k. 
r. Shilling. 1:1:-' :'1,1. 177. Iia .\tl. itH (ni!"'''): :o.lillt·r I'. Thomas. Okl. . 171 1'a('. 1-1;,0 
Mrl.<.<"chIl8,./I.,: I!HJfi. Hill 1'. Hall. Ifll ::\I:1s". (~li(,lIt lind IIttornl'Y): OTI'(/OII.· Hll~. llmyp 
:!5:3. 77 X. E. Sal (attllrtlPY); InI5, :Srllith 1', l', Freeman. ~p 0 .. 1'!>:, I~ p;U!. ;'Q/J (nlothf'f 
Snlith, 22:.! ~la:-;:-i. lO~. to!1 X. E. ~afl (dau/lht('r- s(and son); : HH7. Spcnf'P'S 
in~law) ; IfH7. Holhrook ", ~f'aJ.!ra·;p. :!:!:-.i .:\Ias!"o E~tau.·. :.!58 Pa. .212 (husband and 
:!(i. Ilti ~. E. S."~I (phy"il'ian :tIld patient): wife); l!l::?!? Fis,'us r. Fisrus. 2i2 Pa. a:!6 . 
.lfichiorl1!: 1,,!li. Hl"h I'. ))"Ial/". Ila ::\lic·h. I J(i At!. 2!l:3 (parent and rhild): Rhode T.'/lIlld: 
a21. 71 ~. \\', H:.?s (tflP IJlJnif'I1 or JH'r~ua~ioll i." H)07. Schuyler r. ~tcphpn~. 28 R. I. 50n, ns 
I)n the rontl'stant. hut th,·I,·gat .... ·:, drawing of Atl. :111 (physirilln anrl patil'nt); Utah: W15, 
the will shifts the rllIty of )!oing f,)rward): Hutph I'. Hatc·h. -III l'tah :!IR. 14R PilI'. 4:J:l 
19H. Hartl('roth··s Will. 11-1:1 :'Ii"h. ;:;1. J.lS (moth .. r. fatl!pr. and son): VCTntrmt: IS9~. 
N. W. 77·1 (priest IInc! parbhi'JI1('r); I~}!.';, In Barn .. y·, Will. iO \'t. :!5:!. 40 Atl. 1O:!7 (Cllll-

re Bltilcy's I·>tat<'. Williams ,'. BlliJt.y. l)iti lid"ntia! n·lati"ns by II nenefidury dmwing 
Mich. !iii. 15:l ~. W. :!~) (hishop of a ('hurd, th .. will anc! f'xrludin~ .. nc'ar, nc('dy. and dl'-
to which llt'qul'st was TII:,,!p): HIli. :\'ohl" t·. spr'\'in~ rd"th"'s": the hurden on the bCIH'-

Hunter. 105 :o.1ir-h. 71a. lfi:? :\. \Y. :!9·1 (flLtbpr fki:lry-proponl'nt to (lisprovc undul' influence) : 
and son): J[['''ICS''/'': Ino.';. Spprl's Estlltl', lI'e.,/ Viroir,,',,: HilS. B('anH'r r. Clayton. 1'2 , 

-:-"linn. ,lm:\'. W. 502: JE •. ,uuri: I!JI:!. W. VII. 5s0. ~jn S. E. (I(i(j (Il11HIltInd and wife): 
Cornet v. Cornt'!o :!4R ~10. IS4. 15·' S. W. I:!I l!Jl!). Curtis 1'. Curtb. S5 W. Va. ai. 100 S. E. 
(brothcrs): 1!117, McFarland II. Brown. 85(i (mother !tnt! son): Jri.,col1 .• in: 191i. 
:0.10. • W:3 S. W. ~OO (motlll'r and son); Armstrong r. Morrow. J(i(i Wis. 1. ltja N. W. 
1!120, Hamlett I'. Mr:o.lilIin. - :0.10. . :!Z:l 179 (attorn"y lind dient). 
S. W. 101m (father and son): HJ21. KUl'hn r. § 2504. r Cal. Ch-. C. I);i:!. § ;{·140: H121. 
Ritter, Mo. ,:!3:3 S. W. 5 (father and Luthy & CO. V. Paradis, :l99 Ill. :180. 132 

• 
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§§ 2499-2540] l:!\DCE I:\FLCE:\CE, FIUl:D 

(c) the presumption of the buyer's good faith, from his pa~'Illent of 
value.2 

§ 250,j. MarIiage; (1) Consent. from Cohabita.tion or Ceremony. The con
duct of a man and a woman a~ husband and wife, i. c. their "habite" or 
cohabitation, together with their local repute as married, are not only admis
sible in e\'idence (allie, §§ ~li~, 1\i02, :WS:3). hut abo are regarded as suffi
cient to ereate a preslImption that a marriagc took place, whether b~' mere 
consent or by ceremony, ac('or<iing as the local law requires.! 

(2) Where one of the parties to a cohabitation was at its inception incapa
ble (for example, b~' existillg coverture) of a valid marriage. and the impedi
ment i,,; subsequently removed. and the parties continue to cohabit, in a 
jurisdiction where a l'eremonialmarriage is not required, the rCllCll'Ill of mar
ria{/c COl/sellt a,,; hushand awl wifc lIIay he presumed; although there has 
here been ()ccasiollall~' a quibbling hesitation iII some Courts, based on re
finement:; of spel'uiatioll as to the party's knowledge of the removal of the 
impediment, and the like.~ 

(:n Where a cm'/IIlJllial marriage is essential, the performance of the cere-

.... E - -tj' I '1" ("1 " . I -n K ,.'. '. a;); :0-" ~-'. II ,nOrl' t', ...... Wl:5 If''r •• W an. 

I7:!, !j:'! Par. 4:!(); lUWi, ThOUIIJ:,on L'. \VillialH:-\, 
100 :-'1<1. 1!J5. nu Atl. :!Ii; :-'1ont. R.-·\". C. Hl:':i. 
§ i-!illl; I~II:I, First :->"tional Balik t·. LOWT('Y, 
an :\'I,hr. ~nu. :.?~IS. fi·t ~. \\". ,jli,: IBH~. ~Ia('
donald r. Fitzgerald,4:?:->. D. I:!:{, 171:->. W. 
:--7!1; l!lH', D .. Dil'go t'. IVl\'ira, \! 1'. It. 71, 
S4 (hllSband and ... ·i!!·); Is;.,n, Bindl .. y t'. 

~fartin. :!s \\'. Va. i7:t .~n. CfJlnpaTf' § lu~n. 
II nil'. 

2 I S!l:!, Tr"11'" h o. Ottrn bu rg, 4 ('. (" A. 
C,2fl. 54 F(·d. ~Gi: 1~H,1, P('terson Co. to, 
:-:teincr, 1()~ Ala. f)2\J, IS :-: ... (j".';. 

Th .. opinion (,( Pigott, J .. in Fillf'h r. Krnt. 
2·\ :-'1ont. :?'i", fit Pal'. (;.'j;j (lUoo) , ("JIltaiIlR a 
u~prul anaivHi:-o. , 

• 

§ 2505. t The "a"'" alr .. ady ritl'd in the 
~ertion' lIbo\'" not!',1 IIlllIu~t 1111 dedar .. this; 
the followillg al,o "mph,,","t' thl' Mil<, or I.r!'
~lImption: ENGL.\SII: IS7fi. n,. Thorpn 1'. 

Attorney-Gpneml. L. n. I App. Cas. fi>:Ol\; 
1nO-l. He shf'plmrd, I Cll. -1511. 

l'SITEI> STATE': Aln. I~OS, Mn"r!' t'. 
H!'ir,rk!'. lin Ala. 1137, 24 S". 374 (prf'slln,ption 
hf'rr r(,lIloved by 1\ subsequrnt s"puratioll); 
('nl. ('. C. 1'.18,2. § 1\16:1, pnr. 30; Fill. 1\10:1. 
Ff'rrell t', State, 45 FIn. 2H, a4 So. :!:!O; Ill. 
18111\. C;riITpth 1'. Griffeth, Ifi:? III. 3GS. 4-1 
~. E. S:!O: HJ1S,Gorden r. Gorrjl'n,:?fia )11. 
IH2, IlH :-;, E. :11:! (inhcritaul'l'. and isslle 
6f h'gitirnucy); I"d. 1853, Kossamlln 1'. 

KosHllllllln, 4 Ind. {j·IS, (;51 (prt'SlIlIlption re
butted by the nhsell"" of a record of license 
in tlte I,roper offir", .lIclt II rec:ord being re
quired); Ky. I Il(H , Klenke t'. :->oon"n, liS 
Kv. 43(;, 1'1 S. W. 2-11: H1l5. ROl'kra.<tlc • 

M. L. & O. ('0. t'. Baker, 167 Ky. tiG, 179 S. W. 
1070; Mo. lillO, Hi.hop t'. Brittuin Tn\,. Co., 
2:m Mo. G!lO, 120 :3. W. (iUS; S. 11. Ib·I:!. 

YOllng 1'. Foster. 14~. H. 114; S. J. I f,\l7 , 
f-:tl'\'I!It:o 1'. :-O:tt'vcns. !if~ ~. J. Eq. ·lSS, 3S Atl. 
4iiiJ; S. Y. 1.~,50. Cbytllll r. Wardell, -1~. Y. 
:?:1O; Or. Law" I\UlI,§ 7\)11, pllr.aO; Pa. 1:--\17, 
Durning I'. II:HinJ.:'. I';:! 1':1. :!IO. as Atl. Ii:!,; 
P. J. C. c. 1'. H'1.I1. § :1:1·1. par. :!S; Hll.'i. 
Si'Oll 1'. Amlmlada, :1O 1'. 1. liS. 124: I!Jlfj. 
e. :-:. 1'. :-'Irlllora('iull, :l4 1'. J. 1i:!7: Wit). QuP 
quay", ('oll"l'lor, ;j;j P. 1. I:!!I. las: P. U. 
H,·\·. :-:t. .I.: ('. It'll. § 1·1711: R. I, I!HJ:!, 
Ith."I .. bland II, T. Co. r. Thorlt<iike, 24 H. 1. 
)(1.), ;,:! Atl. ="7:~: lOt. l~HIj. :-:tatf' t'. :'hpfwoud. 
Ii." \'1. ·1 J.I. :\,', Atl. :l52 (to ,h .. w :I !,r('\'ioue 
niarria~('. r...iil'd upon to show a latl'r one flO 

Li~arllY, the IJrl!:-;l1IlljJtitlll wa:-" not applil·d). 
: :;onll~ of tilt· I'a~f'~ (In h{Ith sidps are as 

f .. lIows: ES';L.':-';U: b'i7, Th" Bn'adalhall(' 
('''''.' (C:ullph"n ,. ('alllpbdl), L. H. 1 :-:p. 
AI'P, 11'>:! (J,.adilll: ,."",.); I ~7fi, De Th(,rI'1l r. 
A tt(}rnt~y-G"nl'rul. L. H. I App. Cas. liSII; 
l'SITEI> ~T.\Tt:';: Frd. J!)O:!, AtlJ.:l'r r. Ack~r-

,., (' (. \ '('" 11' I' I 1"1 1'''1 Juan .. )..- . .:. oJ)" ~) 't'(. _'. ... 

(IIr""oI,,II>:II1<' C"" .. f"lI .. wcd): .-Iltl. I!!l:!. 
I,· )'1 11--\1 -'j'--o.; -II tUH'C I'. 'If watt :-"" ,.): 1\. '). :.. iH , O. I • : 

Colo. l~US. Poe,lf' r. Pt'oplp, ~-t ("1110. illU, ;,:! 
Pal". 1O:!.5; In. 1~7n, BI:lllrllllrd t'. LllIllhert. 
4a la. :!:.?~; 1:-':H4. Barr\l'~ 1'. Barnes. no la. !!S:!, 
57 :->, W. ~:;I; !!lOti, Stllith r. Fullt'r, - 13.-. 
10,,:->. W. 7G[,; I.fl. 1!11". Thum:I.S' SUCC('S~iOll, 
144 La. 2.'j. HI) So. I,"u: .\[ i .• ". IS!lS, Heed t'. 

M,,~c1py. 7u :-'1i"~. I, :!:I ~o, 4.">!; I!llfl, Howard 
t. Kdlv. III Miss, 3s;,. 71 :-0. a!ll: Sfl'. HI17, • 

Pllrker r. DeBernardi. 40 ~"\'. al,1, 1ti4 I'a('. 
645: S . .I. lS!JO. (,ollin~ v. \'oorh,.'('". 47 ~. J. 
F. '11" "" "() \ I ('~" .,,' 'tl 10" (I, d' ''1.' .J, ')~)", ... : t . J,V, __ ~"'\. t.J"t. l1\ Ing 

!'as"): 1,,\1\), Atlllllti,' C. R. CO. v. Goodin, HZ 
~ .• 1. L. :1~J.I, 4:! Atl. aaa; Oklo 1917, .JOlll'~ 1'. 

J,,",'~. (;:1 Okl. 20S. 1114 l'ac.4G:I: Wash. HlO:!, 
Shank u. Wilson, a:! Wash. fi1:!, ,4 Pac. hi:!. 

·lS7 



• 

§ 2505 nURDEX OF PROOF: PRESl.i:\IPTIONS [CHAI'. LXx..'.:YIII 

mony with the appearances of nllidity may create a presumption as to the 
lawfulness of the form, the authorit~' of the celebrallt, the issuance of a 
license, and the like; although here much may turn on the circumstances of 
each ease and the additional evidence offered or available.3 

§ 250(3. Same: (2) Capacity, a.s afiected by InterveIling Death, Divorce, or 
Ma.niage. Supposing a party to a marriage to appear to have been a party to 
a former marriage with another person, the validit~, of the later marriage will 
depend upon whether the prior marriage had been in the meantime somehow 
dissolved, or whether it was itself void; thi:; will raise the question, for 
example, whether there ha:; been It death or divoree intcn'ening, or whether 
the other party to the prior marriage was incapable. In tim,; determining 
the validity of the latel' marriage, wiII one or another of the above facts he 
presumed to have existed, so as to throw upon the opponent of the later mar
riage the burden of producing evidence (or e\'en the risk of lion-persuasion) 
of the non-existence of tho:;e faet:;"! 

In issues of bigam~' allli of legitimacy, there is a speeial temptation thus to 
aid the later marriage, The situation may he additionally complicated by 
the ill\'ocation of the so-called presumption of inlloeellce (post, § 2511) allli 
of the presumptions of death or of life (po8t, § Z:;:H), \Yhether the suecessi\'e 
shiftings of the burdens shoulrl be worked out with muthematieal nieety 
according to the \'urious presumptions applicabll', or whether all should be 
merged in a general presumption in faw)r of the later marriage, is a knotty 
question; and no succes:;ful generalization is 'yet aecepte(J.1 But it may be 

3 With the following. "ollll'ar" the {'a~{'s 
cited Urltc. § IfH4 ("f'rtifi('atf' of marriage), 
ante. § :!os;; (proof by eyp-witIlPsSCS), and 
post. § 25a.'j (pfI!sllmption "f office): 184!}, 
Piers 1'. Pipr •. :! H, L. C. :l:ll: 1909, H.·if
BchIIPi.ler t'. H"ifsl'!lll<·ider, 241 Ill. 92,)i!} X. E, 
2.';5 (marriage-ecn'IlloIlY in Indiana): 1004, 
State t'. EJ.tJ.d(·~ton. ·15 Or. a·Hi, 77 Pac. 7:~8 
(adultery: marriage hy a justict'): IS17, 
'Varner v. Com., 2 Ya. Ca~. B5 t~fJod opinion) ; 
1897. Lanctot I', State. US Wi,. laG. i;j X. \\'. 
5~-I iJ. 

In still other issu('s a rule of prl'sumptinn re
lating to marriage Inay br rr,'ogniz('d: II'Col, 
Erskine t·. Davi~, :!5 III. 251; :!5G (f'jertnlPlIt, by 
one showing a dCI'd from If, C .• sai.1 to h .. a 
• feme soh,: proof [)f her Hillglcn('sH, helrl ~ufli
cicnt to raise a pr"~umptil)n of ('onti!)uan" ... 
not o\,prromc by proof of ('O\'crlure six ~'rars 
later; obscure); Ib!Ja, Sturbrirlg(· 1'. Franklin, 
t60 1\1 ass. 1-19, a5 ~. E. GO!! (ncc('ssari .. s 
furnished to wife: plaintiff must pro\'(' not 
onl~' the marriage but also the sf'I':lTatioll 
without fault of the wife). 

Compare the citations (lll/P. § :3S2. 
§ 2506, I Some of the morr' compli~ated 

and interesting ellses arc as follows: 
ENGLAND: 18-18, Lap:;!r·y v. Grierson, 1 

H, L. C. 4!1S: IS81. H. v. Willshire, L. R. (j 
Q. B. D. 3(jr,. 

CMUD.\: 1914. Hedger. ~1orrow, 20D, L.IL 

5131. Onto (marriage with a testatrix. as revok
inl.!; n will). 

USITEll ST.~'fES: Alabama: 18(11. Banks 
t'. Stnte, 913 Ala. 7S, II So. 40·1 (adultery of a 
woman; nfter the defendan!.'s proof of a 
formal marriage to the man, it is for the pru~e
"\ltion to show his prior marriage and her 
kllowlpdgp) : 
..t ri:{lIw,s: 1!115. Estf'" 1'. ~Ierrill. 121 Ark. 
aliI. 1St S. \\'.1:113; 
('{,iij{)rnia: lSnG, Hunter r. IIunt"r. 111 Cal. 
:!r.1, 43 Pac, 7,0;13 (the rl,·fendant married ~1. 
in IS5S, being then U Jlliuor; was taken away 
after a few days by h~r parents: on July :{. 
1·-;1)2, married the plaintiff: in 1s'''3 hcard 
that M. was living, and procured in IS()4 n 
iurh:ment by default annulling thl' marriage 
with ill.: ill 18!J4 brought. but aftf'rwards 
dismissed, an action against the now plaintiff 
to have thp second marriage dc .. llIn'd \'oid: 
in the present suit fllr the same purpose by the 
plaintiff (the judgm(,llt of ,]i\'orcc and the 
defendant's aetion against the plaintiff bring 
held not to b" (!onclusi\'(, as to the fact of ilI.'s 
b('ing hpr lawful husband at the time of the 
s('cond marriall:e). hPld. that as the second mar
rillge during M.'s c[)verture itwolved a crime 
or wrong. the burden was upon the plaint iff to 
show that the first marriage had not been 
ended in 1862 by ilL's death or di\'orcr) : 
Connecticut: 1892, Erwin V. English, 13 1 Conn. 
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?\IAHRIAGE § 2.5(11; 

noted that the peculiar forcc of a presumption as merely affecting thc oppo
nent's duty to produce somc cvidence (al/tc, § 2490) is not alwa~'s observed 
in the judicial discussion of the problem. 

50~, ::!3 Atl. i.ja; IH1~, Hoxbury t', Bridg .. -
water, S5 Coun, ItlG, ~:! Atl. 193 (prior Illar
ria!;e, without pmll[ o[ dinlrcc) ; 
Geur(Jia: 1\10., ~Iurehbon t .. Green, I:!~ Ga. 
3an, 57 f5. E. ;(j~l (hip;alllous tuarria~e. a.nd 
death) ; 
1",,},u: l!lW. ~lIlith t·. SIllith. a:! Ida, ·I't'. 1~5 
Pac. Gi iforlllcr marriage. follo"",d by di\'ur"e 
and re-Inarriag~) ; 
llli/wis: 1:-,\J:l. Sc·hmitiseur ,'. Bcatrie. Hi III. 
::?IO. a5 :-.;. E. 5~5 (bill for partition; i~:;ue 
whether defendants wer" legitiIllate children 
of ~. n., by :\1. II .• married in IbiG; :-.;. B. had 
in Ib7:! marri('d B ... \ .. and had S<'IH1TUt<'d. 
B. A. being alin' in 1 ~7t) : h<:ld. that thL :'c('o.,,1 
luarriaJ.!';c rai~ed a preSUII1l)tion of divOT(,C' 
from the first; and that the petitioner'" evi
de.",,, :;"~tained their burden and r('storcd it 
to r<'''Jl'JlI(il'nt v, givc ('\'idcm'c of tilt' dh'ore<:) ; 
1(1):l. Potter 1', ClapP. :!oa Ill. 5(1:!, t)~ :\. E. 
bl (eolleeting tl", Illinois ('asl':'); I!lO; •. Hoeh 
1'. p""pl,·. :!1!.1 111. ~G5. iG :\. E. 356 (wife
murder) ; 
Indiana: llii·l, Squire 1'. ;'tat0. 41l InrI. 45n 
(hi1-('UIlY); 1~!I;j. Wcnlling r. T"'·pl,,. 1·14 Ind. 
I~!I, 41 :\. E. GOI); 
101m: ISjG, Blallc'hard r. L:lIl1il('rt, 4:3 Ia. 
:!:!s; lSn5, Leac·h t'. 1Iall. !15 Ia. till. G·I :\. \\'. 
inl; l!lOa, Casky 1'. "lit,·IIt·II. I::?I la. UU, UG 
:0\. W. i:!5; I!lOfi. State!'. Roc·ker. lao lao ~a!l. 
10i) :0\. \Y. G·15 (1IlIlrd('r; (!<·f,·ndall!'s wife as 
witness); Iflllli, :'Illith 1'. Full<·r. Ia. ,lOS 
:-.;. \Y. 70.5 (dower; plaintiff wa' married in 
lSi:! to :5 .• wh" ,\bap!I('ar",\ ill thrl'e months. 
anti in 1~75 she was IIHlrrit'd to tlle intestate; 
thc sl'oo.)(1 marriage prl'sllllled I(·gal); 1!l21, 
Farr r. Farr. I!JO Ia. 100:,. lSI :\. W. 2GS 
(rnarria~" with !,pr'''lIl alr('ady marri"d; prior 
d"at h or clivorp0 pr!'sumNI) ; 
K eli/lick y: 10()'!, Spott' s AI\m' r t'. :-;rott. - Ey. 
-. 7i S. W. 11~~ (first an'\ ''''colld wi,,!,:; 
claiming inSllranf'(, benefits) ; 
Jfnirll': 1~5!). Harrison r. Lincoln, ·1:0; :\Ie. 
"'0-- D; 
Mllryland: H10;3. Bowman r. Little. 101 "ld. 
27:1. u1 Atl. :!:!:l. 1157. 10"·1 «('olle,·ting prior 
cases in this Stat.»; 1!l!5. R"haffl'r t·. Riphard
son's Estate. 12.5 ~ld. SS. !l:l Atl. 31l! (marriage 
ill 184S. dc:;ertion in IS·l!l. marriage again in 
1855; child of the second marriag!' presumed 
It'gitimate); 1921. O'Leary 1'. Lawren(·p. laS 
Md. 147, lla Atl. G:lS (inh!'ritanee from au 
intestate having apparently two wh'es) ; 
lUa .• sachu .• etls: Hyde Park ". Canton, 130 
l\l:i.s. 505; HIOO, Turner v. William~. 20::! 
l\Ias~. 500, S!l ~. E. 110 (aetion for the villue 
of prollPrty s!'tti",1 upon Il deeealiPd wife E
lI,\' the ,I""('a",,\ husband .1., indu('ed by her 
fal...;p reprc:5l'lItations that S}H~ wus :-;in~lc; E. 
married :-';. in Hi5:;; by ISiO he deserted; in 

1:'>i4 E. marri~d J.: J. died in 1895; N. was 
heard from indefinitely a6 alive in IbbS; 
held. that the fir,t burdeu was on the plaintiff. 
but that no prl',U1l1ption of ~in!(Il'Ill':;s in lsi4 
('ould bl! lIJade: and that th .. (':\:;e was open 
on all -.he faets; hene," IlII \'I.·nlict for the 
defendant could be dir~cted); 1(11:;. Duggan 
r. Bay ~tatl' ~t. R. Co .. :!:~(J :\Ia:;:,. aiO, llU 
:\. E. i5i ('IIJplying i't. l!ll·1, ('. 55:l); 
JI inn£so/a: IS!I(). Stat" 1'. l'lyn,. -\:; l\linn. aS5, 
·15 :-r. W. HS (bi~arIlY; wlll'tl"'r there was u 
duty for the pros!'('lltion dirertly to cvidpnee 
th" fir:;t ",if",; continued life: leading opinion, 
h; .. :\!it('hell .. 1.) ; 
J/issis.;ippi: 1001. Alabama & V. R. Co. r. 
B,·ard"Il'Y. jO :\1 iss. .j Ii, :30 So. G60; 100S. 
Colored Knights of Pythia" r. Tucker. 92 "I iss. 
501,·1t) S ... 51 (:;uhsequent IIlarriage; whetlH'r 
an internminJ.!; di"orce will be pr('sumed) ; 
Missouri: 1!l0!l. :\Illier t .. Brock. ::?~:! Mo. i4, 
1~0 ~. W. IIG; (five YIlIlrriagl's) ; 
.MUII/Cllla: lS~IS. Rash's Estate, ::!1 :\!:ont. 1iO, 
5a Pac. :H2 (action ior a widow's share of an 
estate; the IJIa.intiff Dlllrried the intestate in 
lS5S. left him in IS6·1. married X in 18i2; 
the int!,,,tate married Y in 1,,04. and died in 
1~!)5; the last marria~(' was presullled legal. 
unci the plailltiff r!'quired to prove it illegal by 
showinl!: that 110 prior dh'orrc existed) ; 
X .. lJraska: li'!)n. Reynolds 1'. State, &8 :-';ehr. 
4!1. 78 :\. W. ·1~:l (iJip;amy: the defelldant 
marric,d F. ill I~H5 and C. in 189i; F. was 
pr''''iously married to P.; held, no presump
tion of law as tn thl' innorenep or F. and there
fCJre u.s to P.'s death); !H10. Purdy W. State, 
St) Nebr. Ga~. I~G :\. W. (JO (adultery); 
Nevada: 1920. Clark 1'. Clark. -l4 :-':cv. 44, 189 
Pac. G7G. 194 :\e\·. 9G (cli\'orc~ for adultery); 
New Jersey: l!lOfl. Sparks 1'. Ho~s. 75 N. J. 
Eq. 5~G, i3 Atl. 241; l!lll. \'tecland t·. Vree
land. is :0\. J. Eq. 25fl, i!l Atl. :.laG (alimony; 
defence. void marriage. the plaintiff having 
a first husbantlli\'inl!: and not divorced); 191i, 
Sehaffcr V. Kresto\·nikow. ~~ :-';. ,I. Eq. 19~, 
102 At!. 246, b\J N. J. Eq. 54!I. 10.5 Atl. 2a!l; 
1 !l20. "Iiehacls to, :\!ichal'is. !ll :-'; .. 1. Eq. 408, 11 0 
Atl. 5i3 (scparatf' maintenanep: presumption 
of death. pte .• ('on:;iilered) ; 
,vew York: !!lOO. Palmer r. Palmer, 162 N. Y. 
laO, 56 X. E. uOI ; 
Ohio: 1922, Industrial Com. r. Dell,.. Oh. , 
1:J5 N. E. 5u9 ; 
Oklahoma: l!llG. Zimmerman r. Holmes, 59 
Ok!. 25:J. 15!l Pac. aO:l (Choctaw marriage) ; 
1H22, Brokeshoulder ". Ilrokcshoulder, Okl. 
-- .."" p.". ,>, •. . _v:t • . <oJ' ,"1: • 

Tcn"cssc~: l~n!J. !\!:oore v. "Ioore. 102 Tenn. 
14t-:. 52 S. W. i78; Hl1~. Dunlap ~. State, 12G 
Tenn. 415. 150 S. W. 86 (bigamy; pr(',mmption 
as to first wifc's u!'ceasPJ. 
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• 

§ 2507. Negligence and Accident; (1) Contributory Negligence. The fact 
oC cont.cibJ!t9.n;Alcgligcnce, sufficient in law to deCeat a plaintiff, is regarded 
by the orthO(J.9~~J.!!!~'<.l.s .:l.I~!!r.t of the defendant's burd~_n_.(or:.risk of non
persuasioii),'~xcept in a few important jurlsdictiiills;n'iike so ·nlari~· other 
instanceS""'Qf-ttiarOiirrleri, 'l{o~'e~'er;- this· isnin reality a question of plead
ing (ante, § 248;3). Yet even by the orthodox rule, the second burden, or 
atrty of producing evidence. may be shifted by facts which raise a presump
tion of negligence, and these facts may appear (ante, §§ 2-189, 2·190) from 
the testimony adduced by the plaintiff himself, or evcn from the allega
tions of his dcclaration, espedall,v under the modern looseness of pleading. 
lIenee it happens that e\'en in the jurisdictions maintaining the orthodox ' 
rule, the burden is somctimes said to be upon the plaintifF in certain exeep
tional casc~ of the abo\'c sort, -- the distinction between the two burdens not 
being strictly obscrved.1 

§ 2507. 1 Some' of the illustrative ca'ps 
under both rul~s are liS follows: 

E~GLA~D: 1&1fI, R. v. TwyninJ.;. :.! n. & Ald. 
386; 1886. Wakelin v. IJondon & S. W. R. Co., 
L. R. 12 App. Cas. 41 (orthodox rule); 189·1. 
;\lorrow v. Canadiall P. R. Co .• 21 Onto ApI'. 
149 (orthodox rule). 

UNITED STAn;!!: P-.dcral: 1893, Wush
ington & G. R. Co. ". Harmon's Adm'r. J.17 
U. S. 5il, 580, 13 Sup. 557 (burden on the 
defendant remains the sam!', though the 
plaintiff's evid"n~e muy disr.1ose facts t~nding " 
to help the defendant's ),nrden); 11>93, Texus 
& P. H. Co. v. Volk, Ii;1 U. S. n. 78, 1·1 Sup. 
239; 18t/3, The Chllrlt's 1.. Jeffrey, 5 C. C. A. 
246. 55 Fed. 685 (in !Illmiralty, the burden is 
on the pluintiff) ; 
Arizona: 18!J:~, Southern P. R. Co. v. Tomlin
SOil, Ariz. --, 33 PIl~. 710 (orthodox rule) ; 
Ark(1IISa8: Dig. l\Jl9. § 8575, ~ellll)le (burden 
is on railroad defendant}; l!Jl9, Central Coal 
& Coke CO. I'. Hurn~, 1·10 Ark. 147,215 S. W. 
2G5 (orthodox rule) ; 
Plorida: 1908, Hainlin r. Budge, 56 Fla. 342. 
47 So. 825; 
Georoia: 1877, Railroad Co. v. Kenney, 58 Gu. 
485, 489 (meckley, c .. J.: "Concerning one 
class of cuses, viz. that dass in which, as in the 
instance before us, the injured party shared 
directly in the act which resulted in his own 
wounding. the rule us to the burden of Pl'Oof 
is as fo\lows: After proving the fact and 
degree of the injury, if the plaintiff will show 
himself not to blame, the law then presumes, 
until the contrary appcars, that the com puny 
WIIS to blame; (r if he will show. on the other 
hand, that the company WaS to blume, the law 
then presumes. until the contrary appears, 
that he was not to blame. So thut in order to 
make a 'prima farie' case, und change the 
onus, he need not go further than to show by 
c\'idence one or the other of these two propo
sitions, . either thut he was not to blame, or 
that the ('om pliny WIiS. The company, taking 

ut this stage the burden of repl~', can defend 
successfully by disproving either proposi
tion "); 1895, Johnston 1'. R. Co .. !l5 Gu. G~5, 
22 S. E. G!I-l; 
I dalta: Compo St. H1l9, § 6721 (burden is on 
d(,fcndant) ; 
Illinois: IS!ll. ~orth Chicago St. R. CO. !'. 
Louis. 138 Ill. 9, :.!7 ~. E. 45-1 (burden is on the 
plain tiff) ; 
IndiaM: lima. Cincinnati 1. St. L. & C. H. 
Co. V. Grumps, la6 Ind. 39, 42. 34 K. E. 714 
(burden iii on the plaintiff); 1895. Enp;rl'r ". 
R. Co., J.l:.! Ind. 618, 42 N. E. :.!19; IOOG, 
Diamond B. C. Co. v. Cuthbertson, 166 Ind. 
290. 7G ~. E. 1060; Burns' Ann. St. 1!J14, 
§ aG2 (burden is on defcndant) ; 
lolL'!!: 1920, Hunt v. Des !\Ioint's City R. Co., 
ISS Ia. 106S, In N. W. 48 (applying Supple
ment to Code, § a593a, placing the burden Oil 

defendant in actions for personal injury by :m 
employee or a passenJ.;er) ; 

. J/aine: Rc\,. St. 1916. e. H7. § 4S (hurd('n is 

. on the defendant ill actions for (It'ath) : 
) ,l/arylaml: IS\!5, Baltimore Tra~til)n ('0. 1'. 

Appel, 80 Md. 60a, :ll Atl. (lG5 (orthodox 
rule) ; 
M U8sachuscU,s: 1861, Gnhap;an t'. R. Co.. I 
All. 187 (burden is on the I,laintiff); MII~S. 
St. 1914. e. 55a (burden of 11ro"f of ('olltrihu
tory negligence, placed on tile deft·udant); 
G~n. L. 1920. ~. 2:n. § S5 (dcftmdant must 
plead contributory nel!;ligenep) ; 
M in1!C8o/a: 18!J3, Lillstrom I'. H. Co., 5:~ 
Minn. 464, 468, 55 N. W. 624 (snnw) ; 
Missi .• aippi: 1905, Simms v. Forbes. 86 !\Iiss. 
412, 38 So. 5016; 
Missouri: 1!J19, Tannehill V. Kansns C. C. & 
S. H. Co., 279 Mo. 158, 213 Po. W. 818 (rule 
similar to that of Gulf ('. ,I.: S. F. R. Co. I'. 

Shieder, Tex., illlm) ; 
Ncl"a .. ku: IS!)·t. Union S. Co. r. Conoyer. 41 
Nebr. 617. (;25. 5\! ~. W. 950 (same); 1904, 
Rapp V. Sarpy Co., 71 ~cbl'. 31>2, 9S N. W. 
104') 10')"" ,\. "4'" .. , ... '1. • __ t 
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§ 2508. S!l.me: (2) Loss by a. Ba.ilee. Where goods IUl\'e been committed 
to a bailee, and have either been lost or been returned in a damaged con
dition, and the bailec's liability depcnds upon his negligence, the fact of 
lIegligence ma;--' be presumed, placing on the bailee at least the duty of pro
ducing evidence of some other cause of loss or injury. But the application of 
this presumption canllot be said to have recein,d definite phrasing for the 
different kinds of bailees. l Where the bailee is a ('0111111011 carrier, acting 

.v orllL Dakola: ISD(), Ou\"er~on t'. Grafto", 5 
~. D. 2S1, 65 ~. W. ()77 (sume): 
Ohio: WOH, Cincinnati, H, & D. H. Co .... 
Frye, HO Oh. 289, 88 N. E. 642: 
}Jt'llnsyir'o'llia: 189;J, Baker 1'. Ga:s Co .. 157 Pa.' 
;,B:j, tiO 1. 27 A tl. 7i'>!l (slimp) : 
T"/lIIt'"Sfl': Ib96. Stewart t·. :\asll\'i1lp, !16 
T.'nn. 5ll, 33 S. W. (i13 (same; eX"c-pt that 
o. WlWIlC"l'r l..'luintiff's own ca.se, or the t'\'idcuep 
of th,' r]efendunt or of buth, raist'~ a pn'SUIlIp
tion of n"~ligence on his Imrt, the burdt'n of 
rl'(Jelling it is at once plac'ed on him": as hen', 
wh"re the plaintiff WIl!5 bliud ann unattcnd"ri 
and kn('U' of the dangerous 111:\('<,: good opinion 
hy Beanl, J .. on the poli~y of till' rule) ; 
Texas: IS!l5. GUlf. C. & S. F. H. Co. 1'. 

Shieder, 88 Tex. 152, 30 S. W. !l04 (Denmlln. 
J.: "To the gcnC'ral rule imposing upon the 
defendat:t the burden of proof on tht' b,mc 
of contributory n('~ligcncc there apW'ar to Ill', 
in the very nature of thhu.;s. two wcll,defineu 
<'xcpptions: First, Where the Ir:gal effeet of the 
bets statl'd in thc \wtiti<:n i; "u"h as tu 
(·~tuhlish . primll farie' nel-:ligC'nce on the part 
of pbiutiff a~ a matter of \:tw, then he must 
1)lelld anti provc such other fads !IS will r£'hut 
Huch legal presumption. The plain rpason is 
that by plc·alling facts which, as a matter of 
law, ('stablish his contributory negligence, he 
has made a 'prima facie' deft'tlse to his cause 
of artion which will bc acrepted Us true against 
him. both 'on demurrer and u.s e\'id£'tlce on the 
tdal. unless hc IJlends and prow's "leh other 
fa('ts and circumstances that th .. Court can
not, as a mutter uf law, hold him h'Uilty of 
"(JIltributory n('g\j~encc. '''hcn he has done 
this, he has mad,! " ease whie-h must be sub
mitted to the jury. For instancc·. if plaintiff's 
I.etition shows that hc Was injurl'd by dc
r<'ndant's cars whil!' on the t 'a('k, utHkr ('ircum
Htall(,l'S whi"h in law woul,\ make him a 
tn'spll5ser . f.rill'" facie.' thell tIl" law would 
raise a presumption of "ontriblltory nl'gli
gen('c a~ainst hilll. for whi"h his petition would 
hc bad on dprnurrer: lind it would bc necc'ssarv , 
for him to plead sorne !a,·t c.r circumstance 
l'('butting suph pr(>sumption, sUe'h as thnt he 
was. aft('r goin~ Upon the track. stricken down 
hy SOllll' pro\'idential causC'. in order to save 
his petition. alld on the trial th!' burden would 
111' upOIl him to establish such rau"e. Second. 
\\'11<'(\ th .. uudbputed c\'idl'n,'" nddueecl on tho 
trial estahli>hes 'prima fa('ie' as a mattcr of law 
eontributory negligelH'!' on the part of plaintiff, 

thell the burden of proof is upon him to show 
f!lcts from which tIll' jury upon the whole case 
Iilay find him fr!'(' frolll negligC'nrc: otherwise 
the Court llIay il"tnll't " \'(·rdict for defl'ndaut, 
there heing no bSlll' of faet for the jury"); 
Wisconsin: lbV:I. W(·1:;h r. Argyll'. S5 Wis. 
30;. :111, 55~. W .. 1l:! (orthodox rule). 

So, too. til(' burden of proving "fSlwlplion 
uf ri8k is on thr· ,Iefcn'\ant under the U. S. 
Empluypr;' Liability Ad: Hll!l. Crugle,. r. 
Grand Trunk It. ('0 .• 7\1 :\. H. :!76. lOR At!. 
2!Ja: 1!1la, Spa hoard Air Lilli' H. Co. t·. !\Ioore, 
".". (' .., • 'j'j 'j'J ~ -'0 __ ~~ . 'J. "to ••• , ~up.;)o . 

§ 2508. I In the following illustrations, it 
will hc 51'('n that ther~ may Ilf' !l further \'ari
lmcc as to SIl(,l't'~'ive shiftings of th,· burden: 
C.\NADA: l!'0~. Greml~y r. Stubbs. a!l ~. Br. 
:!I (baik,' r('turning h'm;('): IVII. Pratt r. 
W'.ddin~ton. :!3 Ont. 17~ (death of hor" ... in 
bailee's h:mds). 

t.: SITEIl ihAn:s: Federal: 1 !l20. Kohlsaat 
". Parkersburg & M. 1'. Co., 4th C. C. A .• :W(l 
F"r1. 2&a (lease of " hoat; the risk of non
persuasion is on Il'ssor to show neo:ligence. 
thou~h the dllty to go forward is shifted by 
showing dl'li,· .. ry to \p',,,c'e and failure to 
return): AI"balJlft: 1~!J6, Higman 1'. Camody, 
112 Ala. 267. 20 So. 4&0 (after th,' bailor shows 
th" loss. the b"ilpe must show' \'is major' or 
the Iikc. and then t h .. bailor must show u negli
gettce in not avoiding the' \'is major '); IS!l8, 
First ~at'l Bunk of n. t'. First X!lt'l Bunk of 
:-;- .. \16 Ala. 520. :!:! :';0. 976 (loss of certifictltcs 
Il'ft with a ""nk: showing th" los~ mbes a 
presumption of ll('l-:ligelll'l'): Ca!i/omia .. 1!l04, 
Dietl'rle r. Bekin, \ol:J Cal. 6Sa. 77 Pac. 664 
(warehouseman of goods destroyed hy firc): 
Columbia (Disl.): 1!1l4. f:irns r. Roy, 42 D. C. 
Al>p. ·1!lB (hor""): GCQr(Ji".. H,,\·. C. 1910. 
§ a-tB!l (bailecs in gcneral): LOlli.,imll1: IS:!2, 
Ni"holls v. Roland, 1\ Mart. La. o. s. 190: 
Mnine: 1&97. Buswell r. Fullcr, 8!l MI'. GOO. 
:J6 Atl. 1059 (th" ril<k of non-persuasion is on 
the bailor to show eulpablc lObS. but proof of 
demand and refusal without ('xplnnlltio!l of 
the loss shifts to thc bnilec the duty of pro
ducing e\'ir!I'!lI'e): -'[I/ryland .. HID9. Baltimore 
Refri~erating & H. Co. r. Kreiner, 109 1\ld. 
361.71 Atl. IOGfi (cold st()ra~('): Michiaan: 
ISH7. Knights v. 1'i"I\II, III !\Ii .. lt. tI. (i\l X. W. 
92 (thc risk of non-fll'r;utl8ion is on th .. b"i1or 
throughout; but proof oj failtlfP to cl"Ii""r 
shifts to the baill'e tIll' duty of off('ring "vi
dl'nrc); ,lfin7lcsollt: ISfl7, Da"b r. I'rintinl-: 

.1!)l 
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§ 2508 BURDEN OF PROOF: PRESUMPTIONS [CHAP. LX.,'X .... XVIII 

under the cust01l1ar~' exemptions as to (vis major' and the like, or under ex
press contraetllal exemptions. it is generally conccdcr! that the carrier has 
C\'en the first burdcn (or risk of non-persuasion) of establishing the fact con
stituting the exemption; 2 but this involves the analog~' of the contract-rule 
(post, § 2537). 

§ 2509. Same: (3) Defective Machines, Vehicles, and Apparatus. With 
the \'ast increase. in modern timcs, of the usc of powerful machincry;--: 
harmless in normal opcration, but capable of scriolls Ini"ii-iun injury if not \, 

. constructcci or managcd in a specific mode, the--question has C·91lle -to he '. 
inereasingl~' common whether the" fact of the occurrence ... (if an injur~' . 
(unfortunately now termcd "accident," b~' ill\'ctcrate misuse) is to bc re
garded as raising a presumpt.ion of culpabilit~· on the p.art of. the owner or 
manager of the apparatus. "Rcsipsa loquitur" is the phrase appealed to as 

. syrnbolizill~ the argumcnt for such a presumption. 
In England and Canada, a rule of that sort has for a generation been COIl

cedcd to exist. for some dasses of cases at least.! 

Co., 70 Minn. 95, i2 :\'. W. S 1-1 (hook-platcs) ; i::! I, 36 So. 15·1 (injury to plls5l'nger: applying 
."tfissl:.sip]li: 190:';, Yazoo & 1\1. V. It Co. t'. Hc\". Code IS!!:!. § Ii'OS); .l[(). IUO:!, Joncs 
Hughes. \J.t :\!iss. 242. ·\i So. (i6:! (warehouse- l'. l"ansas C. F. S. & :\1. H. Co .. liS :\11). 528, 
mnn); X"bruskll: Ir,::!I, Eckman Chcm. Co. ii S. W. sno (employep); X. r. l\JlS. Burnet 
v. Chicago & ~. \)'. It. Co., Xebr. • IS5 1-. i'>. Y. C. & H. R. R. Co., :?:!:.l N. Y. H)5, 
N. W. 4-1-1 (dlllrcoal <Il'stroyed by fire during liS N. E. 6:!5; N. Car. lUOi. Harper F. Co. 
transit); Ncrud,t: It-UG. Donlun t'. Clark,:!3 t'. Sonthern Express Co., 14-' N. C. 639, 5i 
:-iC\·. 20a, 45I'ac. 1: Sew l'ork: ISil, Collins S. E. -158 (subsequent currier); Tenn. 1903, 
r. Bennctt, 46 N. Y. ·190 (horse): Sorth East Tennessee & W. N. C. R. Co. v. Lindu-
Carolina: l!J20. Heck t'. Wilkius-Ilicks Co., moud, III 'rcnn. ·15i, is S. W. 9U (employe,,). 
179 N. C. 231, 10:) S. E. :113 (plaintiff's auto- § 2509. 1 ENGLA:-ID: 1863, Byrne L'. Boadle, 
lllobile destroyed hy fire while under n'IHlirs :! H. & C. 722 (passer-hy injured by a barrel 
by defendant): Okl'lhot1lll: HI I:!. Stonc v. falling from II shop-window; Pollock, C. 13.: 
Casco 3·\ Okl. 5, 12-\ Pac. 9(iO (piano lea,;e) : .. There are Illuny aceidents from which no 
lI'i~collsin: 1900, II ildchrand to, Cllrroll, lOG prcsumption of ncgligcnce can arise": but on 
Wis. 324, S:! N. \\'. 1-1,;. the fllcts the occurrcnce WitS hcld '" primu 

z Fed,.,lIl: 189:J.The Becc'he Dene, 5e.C.A. fade' cvidence of lI~gligenec"); 186.5, Scott 
20i, 55 Fed.5:!;; (hill of hIding with cxeep- t·. London & St. 1\. Docks Co., 3 H. & C. 59n 
tions; vessel libeled for damage to cr.rll:"; (injury to lI11asser-by, from the falling of goods 
~·p~~,.I-owner must pro\'f.~ the ense to he within from a crunc; ErIc, C. J.: "There must bc 
lUI exception, after the faet of damage is rl'asolHible evidence of ncgligence; but where 
shown): 1897, The Maje~ti", Hi6 U. R. :li5, the thing is shown to bc ulldcr the lIlallll~e-
Ii Sup. 597 (thc carrier must shllw 'vis major') ; ment of the defendant or his sen'ants, and the 
Ulli/urm .. let: Uniform Bills of Lacling At'!. uccidrnt is sueh as in the ordinary COurSll of 
§ 1:l (the burden is on the ellnllllon carrier to things does not happen if those who have the 
pro\'c "til<! cxistenee of a lawful eXI'use for management use proper care, it affords reason-
sueh rcfu~1l1 or fuilurc" to deli\'Cr); [tl. 191i. able ('vidence, in the ahsence of explanation by 
Erismlln I'. Chicago B. & 1. H. Co., ISO III. the defcndants. thut the accident arose from 
i59. 16a N. W. 6:!i (connecting carrier: ciTed want of carc"; Blackburn, J.: "Is not the 
of Carmack Amendment. U. R. St. l!J06, faet "f the accident sufficient C\·idellce to call 
June ::!()); Mich. 1!l:!0. Thomas Cunning Co. upon the defendants to prove that there was 
v. Perc l\!arqncttc It. Cn .. :! 11 Mich. 320, 178 110 nCJ~ligcnce'! "); 18iO. Kcarney v. London 
:-i. W. 851 (bcans injurecl in transit); Minll. H. & S. C. ft. ('I)., L. R. 5 Q. B. ,111, G Q. B. 
IS95, Shelt V. R. Co., lia l\lilln. 228, 65 N. W. i59 (injury tu !I !msscr-by from the fall of n 
458 (the carrier must show no ncgligenec, al- I>rick from !I bridge; it WUb held" incumbent 
though the loss occnrred from 11II excepted on the defendallts t') I(ive c\'idence rebutting 
clIuse); Gell. St. 1!11:3, § iOn:l (conllccting till' inference"; I>ut perhaps thc (lctunl de-
commoll currier:;; proof of good ordcr of I'WIJ- ci:;io" was merely that the fact was "BOI!IIl 

('tty when delivcrcd to initinl carrier is 'prima evidcm'e to go to the jury"). 
fncic' cvidenc'" of negligencc~): .'fi_~s. 1904, CANADA: Dominion: Excheqller: 1892, 
Yazoo & :\1. V. U. Co. I'. Humphrey, S:l l\liss. Dub€: v. R., a Eltch. Can. 147, 151 (railwny 
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§§ 24\)\)-2540] XEGLlGEXCE AXD ACCIDEXT § 2509 

In the rnitcd States, the rule has sprcad rapidly, although with mueh 
loosencss of phrase anci indefinitcness of scopc; as against a common carrier, 
the prcsumption against a bailee (anle, § 2508) has perhaps helped to confirm 
the rule where injury to goods or passengers is invoh'cd. But whcther the 
rule creates a full presumption, or l11('rely satisfies the plaintiffs duty of 
producing cvidence sufficient to go to the jury, is 110t always made clear: 2 

n~~i(l('nt): 10:!0. Gauthipr v. The Kin~. 51 
n, L, H. 55S, Can, Ex~h. (passenger injured 
on train by ~ollisil)n): Supreme: I!JOG, 
(;u~rdi:m F. &. L .. \so, (:0, t'. Qth'hcc n. L. & 
P. Co., a7 Can. Sup. fl7G (fire from c1cctril! 
wire;); I~l!O. Dominion Fish CI). v. isi)('stpr, 
4:l Can. Sllp. Ga7 (fin:- on shivhoard): lU:!l, 
Canadian C\orth('rn H. ("0. t'. Horner, 58 
D. L. H. 1;'·1 (cltorailment;.; A/I,r,rll1: HI21, 
Camat 1'. :>.lathpw>" ;'U D. L. H. 505, Alta. 
(I)f'r!'ioual injury by an HutfJIIlOhile; St. lUll
I~, ~. (J. § :n, ap1·lie'd): ,llallitalm: lOW, 
hlw,;tf'r 1'. j)O!l1illion 1-'i,h Cn., HI l\lan. 4:30, 
'H:! (fir" nn a ~hip); 1\ll:l, S('hwartz r. \\'inni
J>f'J.! E. R. Co., :>'1an. C. C. A., H D. L. R. iU"; 
(aliJ,!lltillJ.! froll} 'tr<'C't-rar); 1014, W"ilJ,!os7. 
1'. :\!c'GrrJ.!c,r. lti D. L. It. ·106 (applying l\fan. 
Rc·\·. ;';t. WJ:l, e. 1:0, § r.:l, j)larinJ,! the burden 
of pr(,nf of IH'J!,!ltiving n(·t!Ii~en(·e on the OWtWI' 
or dri\ger of a. Inntor ,9C'ld('le ('all:-ill~ uan13g1') ; 
O"I'lri,,: I!)l:!. ('arlbl" t'. Grallcl Tnlllk H. 
Co .. Ollt. H. C . • 1., 1 D. L. n. 1:30 (haJ.!J.!:I!;" 
injllrNI h~· f·xpln:-oioll in ha~~:u~e-rootn); lft! 1. 
Pl,,;t r. ('anat\i:m ~. Q. H. Co., (J,l D. L. H. 
3W, Ont. (fre .. zi,,~of1>',t:l\(".'s): Qllebrc: lOIS, 
~nr~ross Brns. ('0. r. G()lder, 41 D. L. n. 6b7 
(,·le\·r1l.,,.): S'I"i:ntchru'(m: l():!O, Harris t'. 

:>.rrEwpn, 5·1 D. L. R. IJ:J:! (St. 8 Gl'o.IV, 1017, 
P. ·12. § -I:~, y,·hi..J"s Act., placing on the owner 
or drivl'r of a motnr vPllirlo the burden of dis
prm'inJ,! his OWII nl'J,!liJ,!enre, applied); 1021. 
TarasnfT t·. Zi('lin~ky. ;;!J D. 1.. n. In, Sask. 
(wom:lIl kill"d by a fprocious bull). 

z t:XITEI> ST.\n:s; Pedernl: IS07, PittsburJ; 
& \\'. n. Co. t'. Thompson, '27 C. C. A. 333. 82 
FNI. 720 (Ohio statute applied, regarding 
c!eferth'e railwny cars): 1807, Th" Joseph 
B. Thomas, 81 Fl'd. 578 (injury at a ship'e 
hatrhwa>'); IOO::!, Bradford Glycerine Co. 
t'. Kizer, 51 C. C. A. 5:!4, 11:l Fed. 804 (ex
pln~i"n of nitro~ly('('fin('): IS0l, Glel'son v. 
Vir~inia:\1. R. ('0., 1·10 t:. S. 43.5, 4·11,11 Sup. 
~.i9 (I:tn(j,;lide on a railway traek): 1('05, 
Cincinnati, :-<. O. & T. 1'. H. Co. t'. South F. 
C. Co., 139 Fed. 528, 533 (fire ~tarted by a 
railroad collision,: H)Ofl, ~orth Jersey St. It. 
Cu. t·. Purdy, B2 Fc·(J. 055, C. C. A. (pas
senger): 1906, Southcrn P. Co. v. Cavin, 144 
Feci. 348, C. C. A. (passenger): lOa!}, ~e
braska BridJ.!p. S. & L. Co. v. JeITrp.\·, Sth C. C. A .• 

• 

I COO Fc·d. i/O!) (hrpakillg of !L rope): 100a, Eric 
R. Cn. 1'. ~(·honll~r. nth C. C. A., 171 Fed. in, 
(frei:(ht "ar-Illtlldhc,ld): 10m), Water"-l'it'rl'c 
')'1 (. • I) .. \ "1" (T S I"!J 'HI <:: . "-0 ,1 O. t. (l~1 filS, _ _ .•• ,) ,_, l_UI',_' 

(<,xp.,.,i,," of "il); lUI:!. SlIn Juan Li~ht ,'; T. 
Co. t·. lleclucua, ~:H U. S. 80, :.l2 Sup. :li9 

(dl'ath hy conta~t with wires); 1913, S"£ellC'Y 
I·' ".,,, J' c' .,')') .,., <:: .•. 6 (X t', '.r\'lng, __ ':" LI ..... -v,), 00:) .~t:p. -,:1 ... -rn)' 

hurrl$): 1014, l\Jit!!antl Vall,.y H. Co. v. 
Conner, Sth C. C. A., :!I7 Fed. u56 (passenger 
entering railroad car): l!J 16, Dupont de 
K ('mours Powder Co. 1'. Du hoi"l', 5th C. C. A., 
231l FecI. U')(J (pxplosion of dynamite cups): 
IHIG, Pacific PCl\\'(·r ('0. t·. Sheaf, !Jth C. C. A., 
23·1 Fed. 55:l, 5t,ij (derailment): 1918, Korfolk 
& W. It. Co. 1'. Ilirrhf'tt. -Ith C. C. A., '252 Fed. 
51:! (pas~I.'IH(Cr injufI·d loy lun'h of ~ar) : 
Alcrlmma: ",U, Athells 1'. l\lillpr, WO Ala. 52, 
Gil ;-i". 70:! (dpath of "Il~t(JlJIer by electric 
HhcH'k from win·) ; 
..I ri:ClIlSCl8: I,,\n. Arkans:t" Td. ro. 1. Rutter('l', 
[)7 Ark. ·I~fl, ol:Ii'i, :!I S. \\'. !oij~I (falling of !l. 

t(·lcph()ne wire 80 as to fri~hten a horsC'); 
Ell:!, Denton ,'. :\falllllll)th :-::. E. L. & P. Co., 
105 Ark. 1G 1. I.jO S. \\' .. 57:! (c·lcctric WiTl'S) : 
("dr/amia: I~(l~. Bush ,'. llarn('tt. !I6 Cal. :!O:!, 
2(H. 31 Pac. :! ("oUllllon carric·r): 1:,,\1:3, Dixon 
,'. l'lt\ll5, !lS Cal. a..,-I. :!~>;, :1:1 Pac. :!fl~ (falling 
of u workman'~ d';;;(·l fmlll a ","aITold): Ib05, 
,Judson 1'. Giant l'o",'kr Co .. 107 Cal. 5-1\1, olO 
Pac. 10~(J (powdt'r explosion: ('ases cited 
fully): l!lO1. ]:''''T5t r. l'i:l'i50, 1:0 Cal. 37(" 
6:3 Pac. G~I (5trept railway): 100:1, Kahn r. 
Triest-notienl)('r~ Cap. Cc)., lao (,,,I. 340. 73 
Pac. 16·\ (boiler explosion): 1!J07. Valente 1'. 

Si,'rra H. Co .. 15] Cal. 5:H, 01 P:H·. ·lSI (train 
('ollision): IGOrl, Wyatt 1'. I'adfie E1C'ctric H. 
Co., 156 raL liO. 103 Pac'. i',!):.! (5trCf't-car'ci 
abrupt start): 1015. O'Connor 1'. :>.rcnnil', 
169 Cal. :.!17. I·IG 1'a". Gi'4 (fall of elevator) : 
1021. Dowdt'. Atla5 T . .\: :\.S.Co., 187 CnL5:.!:!, 
202 Pac. &70 (injury by the ovcrtu~ning of a 
cab); 
Colorado: 1005, Dell\'cr v. Spencer, 3·\ Colo. 
270,82 Pac. 590 (falling of a park stand) : 1911, 
Denver City T. Co. t·. Hills, .~o Colo. 328, I Hi 
Pac. 12.~ (passenger tripping in trolley-rop!'): 
1017, Colorado Springs &. 1. n. Co. v. Hl'esf', 
GO Colo. 1, 109 Par. 57'2 (passenger in an 
"Iectric car stnJck by li~htnillg) : 
Columbia (Disl.): IH22, Robertson v. Wash
in~ton R. & El. Co.. D. C. A]lp. , '270 Fed. 
180 (passenger) : 
Connccticut: 1895, Donovan to. n. Co., 65 
Conn. 201, 32 Atl. 352: 
Dcl'lu'aTC: Hl06, Wood v. Wilmington C. R . 
Co .. 5 Pcn. Del. 3GO, 6-1 Atl. 2-1G (electric shock 
on !\ car-true k) : 
Flurir/(1.' I!I 17, Louisville & ~. R. Co. ~. 
Hh((,Ia. n Fla. 12, 74 SC). 10 (fllll(man killed 
011 thc' tm<,k); l(l::!l. Tamp:1 1':1. (' ... 1'. Barh(·r. 
lSI FI:t. ·105, );~ So. a02 (efTt'et of l'n·tiulll~,ti(", 
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§ 250D B1:RDEX OF PROOF: PRESUMPTIONS [CHAP. LX..XXVm 

1903, LA.\fAH, J., in Chcnall ~'. Palmer B. Co., Iii Ga. 106,4:3 S. E. 443: "There is a 
disposition to argue that every injury is the result of sumehody's negligence, but in many 
cases they are mere accident:; or casualties for which, humanly speaking, no one is to 

in Compo L. 19H, § :31-18, cxamin~d); 1921, 
Stevens t'. Tampa EI. Co .• 81 Fla. 5 I:!, SS So. 
302 (similar); 
Georoia: 1898, Augusta Soutlol H. Co. V. 

!'oIcDade, 105 Ga. 134, 31 S. E. 420; 1903, 
Chenall t'. Palmer n. Co., 117 Ga. 106,43 S. E. 
443 (fall of a brick areh; leading opinion, by 
Lamar, J.); 190;;, Central of Ga. U. Co. V. 

Bagley, 121 Ga. 781. 49 S. E. ibO (killing of 
animal by a train); 1920, Atlanta Coca-Colo. 
B. Co. r. Danneman, 25 Ga. App. 43, 102 S. E. 
542 (explosion of a bott1~) ; 
Illinois: 1901. Springer 1'. Ford, IS9 Ill. 430, 
59 :-':. E. 953 (breaking of a pnEsenger-ele\'ator 
appliance); l!JOa, Chicago City H. Co. !'. 

Carroll, 206 Ill. als. 6S N. E. lOS7 (passengrr 
on a strcet railway); 190·1. Illinois C. R. Co. 
r. Swift, 213 Ill. a07, i2 ~. E. i37 (Ilile-drh'ing 
machinery); 1905, Elgiu A. &. ~. Traction CO. 
V. Wilson, 217 Ill. ·17, 75~. E. -136 (rule applied 
to a collision between two cI,rs of the defend
ant); 1907, Chicago U. Traction CO. V. Gies~, 
229 Ill. 260, 82 N. E. 232 (derailment); 1908, 
Gr!'inke 1'. Chicago City R. Co., 2a4 Ill. 564, 
85 N. E. :327 (passenger); 1908, Barnes V. 

Danville St. R. & L. Go., 235 Ill. 566, 85 N. E. 
921 (passenger); 1909, O'Callaghan v. Dcll
wood Park Co., 242 Ill. a:36, 89 N. E. 1005 
(scenic railway); 1916, Dcvine v. Delano, 272 
Ill. 166, 111 N. E. 742 (switchmlm run over by 
a train); 1919, Feldman v. Chicago Ry!. Co., 
289 Ill. 25, 124 N. E. 33-1 (passenger alighted 
and awaiting a connecting train); 1(120, 
Davis V. South Side EI. R. Co., 292 Ill. 378, 
127 N. E. 66 (falling on a banana skin, at Ii 

railway station); 1922, McClure V. Hoopestrm 
G. & E. Co., 303 Ill. 89, 135 N. E. 43 (fire 
caused by a gas-pipe) ; 
Indiana: 1904, Indianapolis St. R. Co. t'. 
Schmidt, 163 Ind. 360, 71 N. E. 201 (" When 
an accident happens to a passenger, a pre
sumption of negligence on the part of the 
carrier arises"); 1911, Indiana Union T. Co. 
V. Maher, 176 Ind. 289, 95 :-':. E. 1012 (passen
ger in a collision); 19B, Prest-O-Lite V. Skeel, 
182 Ind. 593, 106 :-r. E. 365 (collapse of a 
building); 1919. Union Traction CO. V. Ber,,·, 
- Ind. ,1~4 N. E. 737 (passeng& carrier) ; 
Iowa: 1897, Faust v. R. Co.. 104 130. 241. 73 
N. W. 623 (owner riding with his stock; ordi
nariIy there is no preSUmption, but where he 
rode in another car, it was enough to show 
that the destroying fire was not caused by 
himself); 1904, Fitch tl. :\1. C. & C. L. Traction 
Co., 124 130. 665, 100 N. W. 618 (passenger); 
1(106, Huggard v. Glucose S. R. Co., 132 In. 
72·1. 109 N. W. 47;; (falling of an iron pipe); 
lOOil, Croft V. Chicago. R. I. & P. R. Co., la4 
Ia. 411, 109 N. W. 723 (derailment); 1905, 
Lunde I'. Cudahy Packing Co., 139 In. 688, 117 
X. W. tOGa (engine fly-wheel); 1920. DIl\'is 

t'. VIm Camp Packing Co., 189 130. 775, 176 
N. W. 3S~ (iilncss from eating a can of defend
ant's beans, as presumptive evidence of a 
defect); 191", !'olonaghan r. Equitable Life 
Ins. Co" IS4 lao 35:!, 168 ~. W, b92 (elevator 
accident) ; 
Kansa.s: 1900, St. Louis &: S. F. R. Co. ~. 
Burrows, 62 Kan. 89, 61 Pac. 439 (passenger) ; 
WOS, Chicago, R. I. & P. R. Co. v. Brandon, 
ii Kan. 012, 95 Pac. 5i3 (derailment); 1905, 
Shawnee L. &: P. Co. v. Scars, Kan. -, 
95 Pac. 44(1 (electric light wire): 1913, Root 
V. Cudahy P. Co., 88 K:'II. 413, 12(1 Pac. 147 
(elevator falling); 1918, Cash v. Kansas Oil 
Ref. Co., 103 Kan. 8S0, 170 Pac. 9::;0 (em
ployee's death in all oil tank) ; 
Kentucky: 1902, Davis 1'. Paducah R. & L. 
Co., 113 Ky. 207, 68 S. W. 140; 1911, Shinn 
Glove Co. r. Sanders, Hi Ky. 349, 144 S. W. 
11 (water-tank falling); 1913, Corbin t'. 
Benton, - Ky. ,152 S. W. 241 (pavement 
accident); HJ17, West Kentucky Coal Co. t'. 
Key, 178 Ky. 193, 198 S. W. i24 (broken 
trolley-wire) ; 
Louisiana: 1902, LeBlanc v. Sweet, 107 La. 
355, 31. So. 766 (passenger); 1920, Louvi~re 
t'. Louisianl'o R. & N. Co., 146 La. 667. 83 So. 
890 (loading a car of timber); 1918, Dotson 
v. Louisiana Central L. Co., 144 La. 78, 80 
1'>0. 205 (employec's death in Ii fire) ; 
Maine: 1851, Church t'. Cherryfield, 33 Me. 
460 (highway-defect) ; 
lot ar!//and: 1894, Howser t'. R. Co., 80 l\Id. 
146, ;30 At!. 906 (passer-by injurcd by the fall 
of ties from Ii fr~ight-car; leading r.ase; use
ful opinions by Roberts, J., and by !'olcSher,,·, 
,J., diss.); 1905, State v. U. S. l'tailways & El. 
Co., 101 !'old. 183, 60 Atl. 249 (passenger); 
1912, Baltimore &: O. R. Co. v. Wil60n. 117 
Md. 19S, 83 Atl. 248 (bridge collapsing); 
1913, Casparis Stone Co. t'. Boncore, 121 
Md. 449, 88 Atl. 2.')0 (quar,,'-blasting); 1920, 
Heim v. Roberts, la.':; Md. 600, 109 At!. 329 
(fnll of a pile of lumber) ; 
M Gssachusctl .. : 1894, 1.7 ggla t'. R. Co., 160 
!'oIass. 351, 35 ~. E. 1126 (breaking oi car and 
guy used by electric railway); 1894, Carmody 
v. Gaslight Co., 162 Mass. ,539, 39 N. E. 184; 
1903, Wadsworth V. R. Co .. 182 Mass. 572, 
66 N. E. 421 (sawdust falling from an elevated 
rail WilY structure); 1903, CllSSady v. Old 
Colony St. R. Co., 184 Mass. 156, 68 N. E. 10 
(explosion of electric railrolld fuse); 19M, 
Hofnlluer v. White Co., 186 Mass. 47, 70 N. E. 
1038 (rule not applied to the fall of a box from 
a shelO; 1!J04. Droney v. Doherty, 186 Mass. 
205, 71 N. E. 547 (elevator accident; th" 
accident h('ld not sufficient c\·idence 'per se' of 
negligenre) ; 1904, Cooley I'. Collins, 186 
Mass. 507,71 N. E. 980 (rule not applied to 
let the plaintiff go to the jury on an issue of 
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blame; in others, the person injured is at fault; in some, his negligence contributes to the 
result; in otherJ, a fellow servant was to blame. In al\ such instaners the ma.xim, . Hcs 
ipsa loquitur,' affords little or no assistance to the jury, for, even supposing that the in-

employe~'s negligence, frolll the mere fact of 
a railroad torpedo being found at a crossing) ; 
HJOH, Byrne t·. Boston W. H. & R. Co.. Hll 
~Inss. 40, 77 ~. E. OUG (iujury at a printing 
machine); 1907. Sllure~ t·. Stevens Mig. Co., 
IU6 !\tass. 5-!:~. b:! ~. E. 094. (leakllgc of dcc
tricity); lU07, Leavitt r. Fiberloid Co., lU6 
!\Iuss. -140. H2 ~. E. OS2 (spontaneous com
bustion f)f go",h); WOs. :'>Iinihun r. Boston 
Elcvated R. Co .• W7 ~Ia"s. :W7, 83 ~. E. b71 
(plevated car); 190U, Carroll 1'. Boston EI('\·. 
R. Co., 200 !\IaHs. 5~7, SO );. E. 793 (dpmil
ment); lUO!), Beattie v. Boston Elev. H. Co., 
201 !\lass. ;j, 86 N. E. 920 (C'xplosion); 190!J, 
:'>lcNarnum v. Boston & Maine R. Co., 202 
:'>Iass. 4(1l, 89 N. E. 131 (blowing off of roof of 
" freight-ear); IU 10. Minihan r. Boston Elp\·. 
H. Co., 205 !\las~. ·102, HI N. E. -114 (dl'ruil
lI]('nt); 1910, ~I"rtin r. Boston & N. St. H. 
Co .. 205 Mass. 10.91 );. E. 159 (explosion on 
all (·Icctric car); 1912. Chiuecariello v. Camp
bell, 210 Mass. 532, U6 ~. E. 1101 (rnachiner~' 
starting up without obvious cause); 1912, 
Trim v. For(' River S. B. Co., 211 Mass. 59:!. 
US N. E. 591 (f:Lll of an angl!' iron); 191:!, 
Carney v. Boston Elc\'ated R. Co., 212 Mas •. 
179, 98 ~. E. 605 (spark dropping from ele
vated electric road); 1913, Cook v. ~ewhall. 
213 Mass. 392, 101 N. E. 72 (machim·ry 
automatically starting); 191:~, Killam I'. 

\\'~Jlesle~' & B. St. R. Co., 21-1 Mass. 283, 101 
N. E. 374 (inference from the starting of a 
car, as to its being started by authority); 
H1l3, Poole t'. Boston & M. R. Co., 216 !\Iass. 
12. 102 N. E. 918 (train breaking apart); 
Hil3, St. Louis v. Bay State St. R. Co., 216 
~Iass. 255. 10:1 N. E. 6:19 (electrocution (If 
animal at street rail); HlI·!, Hull v. Berkshirp. 
R. Co., 217 l\Inss. 361, 10-1 );. E. 747 (trolley
pole breaking); 1914, Conley v. United Dnlg 
Co., 218 !linss. 238, 105 N. E. 975 (explosion 
of gaR-tank); 1914., Cleary v. Cavanaugh, 
219 MI\s.~. 281. 106 N. E. 998 (fall of an 
elevator); 1914. Griffin v. Springfield St. n. 
Co., 219 Mass. 55, 106 K E. 551 (starting of 
a street-car); W16, Sullivan v. Boston Ele
vated R. Co .• 224 Mass. ·105, 112 N. E. 1025 
(starting of a car); 1916, Kusick v. Thorndike, 
224 Mass. -113. 112 ~. E. 1025 (explosion of 
a can of lime); 1918. Ash t·. Childs D. H. Co .. 
2:11 Mass. 86, 120 N. E. 396 (tack in a blue
berry pic, not held to raise the presumption 
against the restaul'ant keeper; unsound; the 
defendant was the proper one to folio ..... up 
for evidence his vendors who originally packed 
the blueberrieB); 1921, Russell t'. Spaulding, 
. Mass. ,lao N. E. 191 (explosion of a 

soda-tank); 1922, Lambert v. Eastern Mas~a
chusett~ St. R. Co., Mass. -, 134. N. E. 
340 (skiddin~ of a motor-par) ; 

Mich. 523, 50 N. W. 989; 19O<J, Sewell t'. 
Detroit United Hy., 158 Mich. 407. 1~3~. \Y. 
:) (collision); H1l5, Elsey r. Hudson Co .. 189 
Mich. 135, 155 N. W. 377 (l'assengt'r elevator); 
Minncsota: Hl07. Walll'r 1'. noss. IOU Minn. 
7. IIO No W. :?5:! (fall of an awning; good 
opinion by Jaggard. J.); 190U, Olson t·. Pike, 
107 Minn. 411, 120 ~. \\'. 378 (s!'afiold-rope) ; 
191-1, Wiles tl. Great Nnrthern R. Co., 125 
Minn. 34S. 147 N. W. 427 (pulling out of n. 
railroad draw bar) ; W1O, Holt r. Tell Broeck, 
134 Minn. 458. 159 ~. W. 1073 (X-ray 
machine); 19!(i, Manning 1'. Chirago Gt. 
Western H. Co .• la;; Minn. 2~9. l(iO );. W. 
7S7 (derailment); IVli. !\tcGillinay 1'. Gr('at 
North('f11 H. Co., 13~ Minu. :!i1:', 164 );. W. 
92:l (derailment); HJ21. Kleinnmll 1'. Banner 
Luundry Co .• 150 Minn. 515, II>G ~. W. 123 
(boiler ('xplosion); 
MissiMSippi: 1909. !\Iohill·. J. & K. C. R. Co. 
t·. Kea. 96 Miss. 195. IiO :':0. (J:!~ (Code 1906, 
§ 1985, held not llll],lir·abl(· on the facts); 
1918. Yazoo & J\I. Y. H. Co. r. :\I('("l~kell, 
1 18 MiBS. 629,79 So. 817 (traek-r"[lairl'f stluek 
by train); 1921. Bonds t·. Mobile & 0. n. Co., 
125 Miss. 547, 88 :':0. 161 (effect .. f speed 
statutes and' prima facie' negligen£'(' statutes, 
discriminated) ; 1922. Davis t·. Temple, 
- :\Iiss. -, 91 So. 689 (statute clJlIstrued); 
Miseouri: ISH5. O~·h t·. R. Co .• 130 Mo. 27, 
31 S. W. !IG2 (]I"s~enj:t'r; useful opinion); 
190-1, Redmon t·. Metropolitan St. R. Co., 
185 Mo. I. 54 S. W. 2ti (pum:ngcr); 190-1, 
Allen 1'. St. Loui>, T. Co.. 183 Mo. -111, 81 
S. W. 1I42 (passenger); 191ti. MYers v. In
dependence.· :\10. -, 189 S. W. Sl6 (injury 
by electric shock); 1919, Prapuolenis t'. 
Goebel Canst. Co .. 2i9 Mo. 358, 213 S. W. 
792 (scaffolding); 1919. );ewell r. Boatman'e 
Bank, 279 Mo. 663.216 S. W. 918 (death by fire 
in a building not equipped with safety appli
ances); 1919, Orris t·. Chicago R. I. .I.: P. R. 
Co., 279 Mo. 1, :: 14 S. W. 124 (locomotive 
cinders injuring ],luintifl's eye); 19!!!, Elliott 
t·. Chicago M. & ~t. P. R. Cu., - Mo. , 
236 S. W. 17 (jolt of railroad cur); 
Montana: 1915, Lyon 1'. Chiruj:u l\I. &: St. P. 
R. Co .• 50 Mont. 5:3::!. I.J.8 Pur. a~7 (fall of an 
embankment) ; 
N~bra8ka: lE-93. Fnion P. R. Co. t·. Porter, 
38 Nebr. 226, 235, 56 N. W. 80b (here a statute 
makes the carrier absolutely liabl!: for injun' • 
to u passenger. irrespective (If the former's 
negligence); 18f15, Spears v. R. Co., 43 ~ebr. 
720, 62 N. W. 68 (finding u person dpud 011 the 
railroad); 1896. Lincoln R. ('0. \" Cox, 48 
N~br. 807, 67 N. W. 740; 1899, Chicago R. 1. 
P. R. Co. v. Young. 58 ~ebr. 678, i9 N. W. 
556 (passen~er): 1905. Omaha St. R. Co. ~. 
Boesen. ;·1 ~ebr. 764, 105 N. W. :30:1 (derail-

i\{i.chigan: 11'!!l1, Barnowski t·. Helson, S9 ment); 
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jury itsdf proclaims negligence, it says nothing as to who was negligent, and fixes no basis 
for detcnnining whether the plaintiff, the defendant, a fcllow servant, 01' SOIllC stranger 
tnay not IU1\'e been at fault. There arc Gther cases where, whcn it is ,11Own that the 

X,,,,, Hamp.liire: l!lll, Bouell1'r t'. B",;ton & 
:\1. It. Co .• it. :\. II. !1I. j~ Atl. !Hl:; (railway 
par-wind"w fallillJ() ; 
\" I 1 'I' I" ,. (. -. --

4 'CIL" CTSl'!J: .""' •. ,.. ~XI'l'l~lllr 0. c. ~Wt'f't, HI 

~ • .T. L. :.!:!·I. :~O Atl. .:;;':l: 1:-'!Ii, Trf'lItoll P. H. 
Co, !'. ('oop!.'r, GU :\ .. 1. L. :!W. :l, Atl. ';":10 
(esrap(' of plp(·tri,·ity frotn :--tn'l't-railway 
rail,); IS!)s. :\!.'wark E. L .. .\: 1'. ('0, !'. HlHldy. 
G:! :-; .. J. L. 5U5, ·n Atl. il:! (brokf.n win· ill 
highway); W13, Lf'\'f'ndllsky p. Etnl'irt' H. :\1. 
Co., 84 ~ .. J. L. GHs, :-.i A t1. a:l,~ (f.'XI,I""ioll of 
boilcr); 1\)1 !), Carlan,l ". FUI-st ~ton·. !Ia 
~. J. L. l:.!i. lOi Atl. :l'i (fall on" ,ton·-floor): 
Inl5, :-;'iehcl r. Win,low, I'oS :\, .J. L. UI!. !Iii 
Atl. nn5 (sUrgt'lll'.'S failure to renlO\,(' ~allZC 
from wound of all opcration); W:.!I,I)·Collllor 
V. Adckman, - :\ . .I. L. -. 115 At1. aG~ 
(alltomohil .. alld "us f'ollision) ; 
Sew York: l!!OI, (;riJTen t'. "j'Ill k .. , WU :\. Y. 
ISS, 5U ~. E. !J:!,j (pa:-:sengpr-rlf'\-atol' :u'('idl'nt 
by th!' falling of tilt' wt·iJ;hb); 1!1(1). Duhme 
t'. Hamburg-,\tII!'r. I""'ket Co .. 1,-;,1 "'. Y. ·HH, 
ii ",. E. aSG (hreaking of a haw,f't): 1!IOS. 
Cuuninl.(ham ,,, !)od~;, WI :\. Y. 15:!, sa :\. E. 
6ss (hi~hway); JUO!). HolJinson I" C"w',,1. 
Gas. Co .. 1!l4 :\. Y. ;ji, fiG ::\. E. SI).; (:','aJTold
ill!!); I!JO!I. lIf.'u,;on 1'. L .. hi!!h '"all.,y H. Co .. 
1!14:-;· Y. :!0.5, Si :\. E. S5 (t'mpl"y .. t'): I HO!l. 
Eaton I'. ::\. Y. C. & II. It. H. Co .. 1!I.5 :\. Y. 
:!67, SS ~. E. :;';"S (injury hy a pa,;~ill!! train) ; 
If)O'J, Ferrick r. Eidlitz, Hl.5:\. Y. :!·IS. bS:\. E. 
3:3 (fall of roofing); WI:!, IIardi .. 1'. Boland 
Co., :!05 :\". Y. a:3G, !IS ::\. E. tJljJ ( fall of 
chimney): !O:!:!, Plumh 1'. Hil'hlJlolld Lidlt. 
& R. Co., 2:1:; X. Y. :l85, 1:35:-;. E. ,,04 (col
lision) ; 
Sort" Cflro/illfl: It>f),1. Hayncs r. Gas Co .. 
IH N. C. :!O:l. :!07. HI S. E. 344 (guy-wirc of 
t'lectric light, hanging from a tree an,1 charged 
from a trolley-wire); J(}(}!, Womble ". 
Merchants' G. Co .. 135 :\. C. 4i4, 47 S. E. 
493 (elC\'ator aceident): 1905. Stcwa~t V. 

Van D. C. Co., 13S X. C. 60, 50 S. E. 562 
(elevator injury); 1905, Ross v. Double S. C. 
Mills, 140 X. C. 115, 52 S. E. 121 (mill ma
chinery; good opinion by Connor, J.); 1905, 
Lyles V. Brannon C. Co.. I·W X. C. 25, 52 
S. E. 233 (soda-water tank expiosion); 1908, 
Winslow V. :-;orfolk Hardwood Co .• 147 N. C. 
275,60 S. E. 1130 (derailment of train); 1921. 
Jones v. Bland, 182 N. C. iO, 108 S. E. 344 
(elevator d(1or); 
North Dakota: 1915, Wyldes ". Patterson, 31 
N. D. 282, 153 X. W. 630, 641 (breaking of an 
elevator cable); 1918, Leiferman ,'. White, 
40 N. D. J 50, 168 N. W. ':;09 (electric shock); 
Ohio: 189G, Pmlllsylvania Co. v. "fcCann, 
540h. 10, -12 X. E. 7G8 (under statute); 
Oklaho1'la: 1909, S1. Louis & S. F. R. Co. r. 
Gosnell, 23 Ok!. 588. 101 Pal'. 112ft (passenger); 
l!113, Muskogee Elcl'trif.' T. CI). ,'. ,,1dntire, 

:1. Okl. GS4, laa Pac. :.!Ia (d ... raihll"llt); I!HS. 
:-:t. Louis &. S. F. R. Co, ,., Stacy. 7. 01:1. IG5, 
171 Pac. 870 (pa~scnf(,-,r on platform); W:.!O. 
ChieaJ;o R. 1. &. l;. It. e". c . • JoIH'''. 'j, ukl. 
J.10. Is7 Pal'. :!3:1 (brf'akillf( of " car-spat); 
In:!l. ~aIld ~lJrillg:o; Park t. ~l'hJ'adf·r. ~:.! Okl. 
:!H, I!)~ Pae, !Jsa (';"rllie railwa:.): 
()rc(Joll.' !!IO:.!, Chapt'roll r. Elf-.·t riP Co.. 4 I 
Or. an, Iji Par. !!:.!:-. (,·onta .. t with all f'h-ctrir 
wire); 100!!. Cro,hy I" Portlanu H. Co, • .:;a 
()r. ·I!lfj. lUI Par. :!I)I (,af(f(illf( trolley wirf') : 
I !)()!), ChellIJweth I'. ~()utlll'I'1l !'""ili,' eu .. 5:1 
Or. 111. !JU I'ae. ~(j (lIlf'th"d of tt,but tal. 
discus,;"d); l!IU!I, H,,!!!'rs I'. I'ortland Lutll her 
Co., 51 Or. :;"i. IO:! ("lI'. tilll ("mlllili): l!I H, 
:-;harkp\" t. PI,rtiancl (i . ...\: C. en" 74 Or. ;-::':7, • 
J.11 1""'. I 15:.!: 1-15 Pap. l;(iO (""',,!,I' of !!"') : 
In:.!o, 1I'1II"t'1l t,. O,,'!!on-Wa:;hill!!toll IL <I: 
:\. Co .. !Ii Or. I !l0. 11'oS PaC'. %:1. HlI l'a('. to.';.'; 
(dunuIJ(" h:, rllst to l',tpkt'd ,;almon tins); 
PCflflRyinlllill: ISH:!. lIcrstilll' r. n. ('0., 1[,1 
Pn. 2·14-, :!5:.!, :!;) Atl. 10-1 bhoC'k by (Oard,·ss 
!'oupling): 1~!J:l. Fll'ltIinJ( t" R. Co., I':;S 1'<1. 
1:10, :!i _-\tl. S;;S (r",·k fallillg on " train); 
I "" - "f 1 k I (iC' l' 1"- "., .\, 1 •• IV • .,n:l lOl i', ~al·{Jt·. )0 a.' OJ I • • 1~ .o .. t ... 
',·1: 189i. O'Collnor r. T'ra('tiofl Co., l~O i'a. 
.l·U. :1(j Atl. SG(j: 1>'11[1. ,\ll'xan<l('r r. Steel Co., 
1,''1 1'" . .';S:.!. ·I:.! Atl. :.!,~(j (workman on a sf'"f
fol'lin.;); I(lO:!, Baron t. Hf"lflillg Iron Co., 
:!O:.! Pa. 2i4, 51 Atl. !Ii!! (hoiler explo,i')n) : 
WOS, Ginn v. Pcnn,;yl"ania R. Co., 220 Pa. 
55::!, G9 Atl. !l!I2 (pas:;eng(>r injured by !lroken 
window); Ell!. Hoe''ll,·. BPll TeI<'phone ('0 .. 
:.!ao Pa . .j!li. iB Atl. ';"€!) (electri" wire shoc'k) ; 
1nl;'. :\iehal:;ki r. Pwnsylnll1ia R. Co., 249 
Pa. 5:m, fH Atl. IOf), (train eollbion); WI., 
\\"illiams , .. Philadelphia Rapid Transit Co., 
257 Pa. :3.5.1. 101 Atl. 74S (street railway 
collision): W19. I{<,yes 1'. Xcw York O. &. 'Y. 
R. Co .• 265 1'a. 10.5, lOS Atl. 40G (burden of 
proof of cmployep's death by third person's 
act. not Huiride, under St. June 2, 1915, P. L. 
736, considered); 1920, Fitzpatrick 1'. Penfield. 
267 Pa . .564. 109 Atl. 653 (w~lI left standing 
after a fire) : 
Philippine Islands: 1915. Barcelo 1'. ~1anila 
Electric R. &. L. Co .• 29 P. 1. :i51 (fire from 
electric rurrent); 
Porto Rico: Hl12, Rosado ". Ponce R. &. L. 
Co.. IS P. R. 59a, 613 (death by electric 
wire); 1914, Rosado v. Ponce R. &. '1. Co., 
20 P. R. 528, 537 (death b~" electric sho~k) ; 
1915, West India &. P. Tel. Co. t·. The Legazpi, 
8 P. R. Fed. 128 (submarine cable oceak 
by anchor-droppinJ;); H116, Rubio v. Garage 
~1ayaguez, 23 P. R. 5G5 (death by a moto~
car) ; 
Rhode I.land: In05, VellbU\'e V. Lafavette W. -
Mills, :li R. I. Sf), GO Atl. i';"O (oily f:letory 
floor); 1905, Wilbur V. Rhode Island Co .. 27 
R. I. 205, Gl Atl. GOI (pa~~cng~r); 1905, 
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defendant owner! or ('ontrolIerI the thing which, when properly constructed, maintained, or 
operated, did not. in the ordinary course of events, ~o act as to injure those near by, proof 
that damal-.'e was caused hy such thing affords reasonable e\'idence that the injury was 
o('ca5ioned lw want of nrrlinan' care. . Prima facie.' th;lt want of due care should be re-• • 

ferred to him under whose management and control the instnlment of injury was found. 
The jury WOIt!I! not he warranted ill reasoning. in a strictly logical fonn: 'Buildings do not 
collapse without Iwgligl'nf'C. This building ('ollapsl'd. 'l'lwrefore tll!'re was negligence,' -
for builliings do fall without any 01](' being to hlamt'. and as a result of fio"'! and stOI'II1. 
But ordinarily extraordinalJ' and. external ea\l:;(', may lit, tn'alec! as the exception, to be 
establishcI\ hy the defendant. All that the plaintiff should be required to do in the first 
instance is to show that the clefenuant o\\'ned, Olwrated. and maintained, or controlled 
and was responsible for the management anI! maimenaTH'c of. the thing doing the damage; 
that the a('ei,lellt was of a kind which, in the ahsenre of proof of SOllle t'xternal calise. docs 
Tlot ordinarily happen without negligence. When he has shf;wll this. he has cast a burden 

Eclwarfl~ t'. ~lallUfa('ttlf('rs' B. C'o., ~i n. I. 
:.!-lS. tH Atl. lill; (d"\'ator); WIG, Ilinw" ,'. 
Cole T"<lmillg ('0 .• :,\! R. 1. 50·1, !)):. Atl. :;Ui 
(backing of a tnlf'k): 
Soulh Carolina: l~Hn. ~ter.-le r. H. rD .. 55 
='. C. at'lo. :~:~ ~. E. 509 (rHl~~(>n~pr); IQL:!, 
:'old.cod ,'. Atlantic Coast L. H. Co .. (Ia S. C. 
71,76 S. E. HI (',attle on railroad track): l!l:!:!. 
Goode 1'. Southern H. Co., - s. c. ,1.11 
S. E. 8in (Ulule Oil till' traek; applying" the 
ntle ill Dall/wr'" Cas ... which is 10('alh' as well • 
kno\\'n as the nile in f-:.h,·lley's Case "); 
SOl/th Dakola: IS!)·l, Saunders v. R. Co., tj 

S. D. 40, GO X. W. HS: 
TCTlT1csscr: 1:-!lS. :\litchf'll v. X. C. & St. L. 
H. Co .. 100 Tenn. :129, 45 ~. \\'. 33i (hlowing 
II whistle); Illli, Xorth :'>Iemphis S. Balik r. 
l:I1ion B. & C. Co., 1:,8 Tenn. 161, 196 S. W. 
492 (bridge constnlction); 
Texas: IS!J4. Mexican C. R. Co. to. Lauricella. 
87 Tex. 277. 28 S. \\'. 2i7; 1895. Gulf. C. & 
S. F. R. Co. t'. Shieder, 58 Tex. 152, 30 S. W. 
llO:!; 
Ulah: 1904, Wells r. utah C. Co., 27 utah 
524. 76 Pac. 560; 100S, Dearden v. San Pedro 
L. A. & S. L. R. Co., 36 Ctnh 147. 93 Puc. 271 
(r.ollision hy a chain-break); W1S, Zoccolillo 
v. Oregon Short Line R. Co., 53 Utah 39. In 
Pac. 201 (pa~enger's frozen fret) ; 
Vermont: 19'16, Desmarchier v. Frost, 91 Vt. 
1!l3. 99 At!. 782 (motor car colliding "'ith a 
bridge): 1917. Spinney's Administratrix 1'. 

Hooker. 92 Vt. 146, 102 At!. 53 (death by use 
of electric lamp); 1920, Stewart v. Barre & 
N. T. & P. Co .. !l4 Vt. 398.111 At!. 526 (fall of 
an electric railway pole); 
l'ir(Jinia: 1904, Xorfolk R. & L. Co. v. Sprat
ley. 103 Va. 379. 4ll S. E. 502 (electric wire) ; 
1904. Moore Lime Co. v. Johnston's Adm'r, 
103 Va. 84. 48 S. E. 557 (stationary engine) ; 
1912. Washington-Virginia R. Co. v. Bouk
night, 113 Va. 696. 75 S. E. 1032 (derailment) ; 
1918. Hunter t'. Burroughs, 123 Va. 113. 96 
S. E. 3nO (X-m~' damage): 1921. Hines, Dir. 
Gen.~.Bearc.l,130\'a.28G, 107S.E. 717 (dcmil
mcnt); HI:!I. Southern R. Co. ~. Adams. 129 
Va. 23:3. 105 S. E. 56G (death on a railroad 
track) ; 

T\"lshi7l(JioT1: l!l03. Towle 1'. Stimson 1\1. Co., 
3:! \\'a5h. :l0.;. i-1 Pac. 4iI (sawmill); 1904. 
Allen 1'. Xorthern P. n. Co.,!l5 Wash. 221. 77 
Pao. ~(J.! (rail mati passenger !;('tting on the 
car): 1\105. Williams t'. Spokane F. & K. R. 
Co .. :l(J \\'a:,h. ii. ~O Pac. 1100 (llas:'en!J;C'rs in 
a ""l\ision): W05. Firehaugh t'. Seattle EI. 
Co .. ·10 \\'a~h. fjijS, ~:! Pac. (105 (passenger on 
a street-car): HlDll, Dc Yoc ,". Seattle Electric 
Co .. 5:~ Wa~h. 588. 1O:! Pac. ·1-16 (street rail
way); HIll, Lynch 1'. Kincmire P. Co .. 63 
Wash. ·12!l, 115 Pac. ba8 (vat explosion): 
1915, Briglio ,'. Holt, 85 Wash. 15.5, H7 Pac. 
S;; (hlasting injury): W:.!I. Patrick ,'. 
Spokane & E. H. & P. Co .• 11i Wash. :317. 201 
Pac. 2!:! (crane): 
Trc.~1 Firoillia: 1897. Snyder 1'. Elcctr. Co .. 
4~ W. Va. GGI. 2S S. E. 733 (falling of a wire); 
1911, '''eaver ;\lercllntile Co. v. Thurmond. 
68 W. Va. 530. 70 S. E. 126 (bursting of a 
wooden tank); 1915. .:\luy t'. Charleston 
1. R. Co., 75 W. Va. 797. 84 S. E. S93 (electric 
shock from street rail); 1916, Edmonds r. 
Monongahela V. T. Co .• 78 W. \'a. 71-1. 90 
S. E. 2aO (broken electric wire) ; 
Wisco71 .• in: ISS!l, Koenig t'. Arcadia, 75 Wis. 
62, 67. 43 ~. \Y. 7:H (" there ('an he no proof 
so conclusive that the hole was a dangerous 
defect as that it did actually cause injury"; 
this ill unsound; whether it was the caUBe may 
be the disputed question); 1884, Cummings 
v. Furnace Co., 60 Wis. 603, 18 K W. 742, 20 
N. W. 665 (highway); 1898, Carroll v. C. B. 
& R. Co., 99 Wis. 399, 75 N. W. 176 (applying 
the Cummings case rule to the fall of a win
dow); 1905, Tiborsky ~. Chicago, M. & St. 
P. R. Co .• 124 Wis. 243. 102 N. W. 549 (rail
road obstructing the sidewalk); 1920, Linden 
v. :\1 i11 er. 172 Wis. 20, In ~. W. 909 (auto
mobile collision) ; 
Wyomi7t(]: 1912. Acm.e C: P. Co. v. Westman, 
20 Wyo. 143. 122 Pac. 89 (bursting of a coal
bin). 

Consult the following essay: Alex. Mac
donald, "The Doctrine of Hes Ipsa Loquitur 
as applicable to Injuries from Electrical Appli
ances not under Control of the Person furnish
ing the Electricity" (Va. L. Rev., III, 349). 
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on the defendant, who tnl1Y then pruct'Cll to Mhow thni the I1ccident was occnsioncd by 'vis 
mnjor,' or by other c!llIl~e!j for which he Willi not rcgpoIIMihlc." 

lOOn, CONNOII, .J., in /lo."",. Collon Mill." 1·10 N. C. lin, 52 S. E. 121: "The underlying 
renson for the rule i~ thnt usunlly the ehief evident'e of the tnle enuse of procedure is prac
ticnlly nC!l!egsihle to the defendant. but innceessihlll to the perMon injurt'fl. It is for this 
reason t1mt in HOlJlt) C!lIl1CS the Le~illintul'e hils mllde the filet of injury 'presumptive evi
dence' lind in otherll It • primll flleie' 1~Il~C .... To prevent any misconstnlction of the 

, l!irCll11lstllnees under which or the mllnner in whieh this principle applies in the trinl of 
J';' causcs, we wish to restate: ... It dO~:I noUn /ply 1!~grt'C ulred or modify the elemenmry 

\'-:"i' -. principle thllt the hurden of the i,Mull is on the plnintifF. WAl,Kgi~, J .;iil' Stewart'". Carpet 
'" Co:', '138' N':'"C. nO~7~lciirl:ntotes-the 'Iow in -tliE; reMpect: 'TIIIl doctrine docs not dispense 

with the rt'fl'liremcnt thnt the pltrty who ollcges neglib'Cncc Inust prove the fact, but ro-
10tcM only to the 1II0de of proving it. The filet of the nccidcnt furnishes mercly some evi

.;', dell(!c to go to the jury which requircs the defendnnt "to go forward with his proof." The 
·.f '( ~ of • rcs ipMa loquitur' do(.'lI not relievc the plllintifT of the burden of sllll\\;ng negligencc, 

nor docs it rnise ~PJl::;umpti()n in his rllyc~r.' The suggestion hilS bcon 1I11111e in nrgument 
o ense., lit this term thllt. \\'1";11 'th~~rllle IIpplies, it is the dllty of the Court to instruct the 
jury that proof \\'hic:h I'lills the rule intI) IIction constitutes a • prilllil faeie' elise, or raises 
a presullIption of negligell('e. This is II mislIpprehcnsion hoth of the prineiple upon which 
the rille is fOllnded lind its lIpplil·lItion .... The IlIw suys thllt the plaintiff is entitlccl to 

, hnve II jut:\' Jlll.~S IIpOI\ the Jlh~'sielll flll:1.:i 1\1\11 t~ll\llition. and to .'lily whether in their opinion 
he hn.~ mllde 1-(00.\ his allegation of Ill'tionllble 1\(~lil-(en('I!. The dl·feBc!.nutllJIIY. or lOll)' 

':- not. intrl)dllC:~! c\:idC:!Icc itS it is udvist'd. \ly fllililll-( til do so, it lullllitK nothing. hilt simply 
, } tnkes thl! ~bk of lum-]JI·r.Y11I/.~io//, • Th~s !s \~'III_lt iK mcnnt I,'y .' ~I!h~g fO~!.I~!~:.with les.timony. 
. "".~ lie. by 11115 1~l)lIrse. BilYK thllt he IS wilhng til go til the JUry IIpon the plcuntifT's cVldell<:tJ." 

What the finnl uttepted shupe of the rull! will he C!flll hnrdly he predicted. 
"Hilt the fol/owing c:olIsid('rntiOl\t; lIught. to liJllit it: (1) The IIpparntlls mllst 
hI: sudl !hllt ill the O/'dilllll)' illstll/W(, IlO injllriollH operation iii 10 bo (!xpl!ctwi 
unless (/'1)11'1 a I'II/'I'II.'I'IS ('olllil rlldioll, illspectioll, or Uij.(~/·i (2) Both iIlHJl/:eticI/I 
IIlld IIse/' 1Hl/~t hll\,u IWI.'II lit. till: timl.' of tlu: illjllJ'Y ill tht: L!()lItrol or the J>lIrt.y 
dlll/'gl-"; (a) TIlt! IlIjlll'iolls U('f'!IJ'J'(~JlI'1! or j'oJHlltlflll JIlllfit lI/lve IJllp/wlltld Im:
hIW("ivl!' flf IlJJ~' VIJItIJltlll'Y IIdl!)JI III. Ihl~ liHlIl h~' lilt.! /lUJ·l.y illjllr'ld. It "lII.Y 
L" "ddlld Ih/lt. th'l p/lrfi'~lJllIl' (O/,I'll /llJd jlJIIlbj II( thl! prmlllJlJplloll, rl~K/u·d,.,d 
/lit /I 1'II1t! thJ'flwIJJ~ 1IJ111" Ihlt p"J'I.~' dlllr~/,d 11111 dIllY of prodlJl'llIg I!vldl!IJI"', 

. "tI"tlil1tH l",ljI' dJ'l,,,,,,,,tllll"'t 1!r,1I fhll ddlt' 1!\'lrlI'Jl/!t! 'I( l!rulnJIt /'IIII~I!, whl1fh,'/' 
l'IIIp,d,11! III' i'1I1"",·"I, III 11/',I",lp/dl.,· 1I"I'I'lIhll,llf '" Iii,,, IIIII iJII/I'I"!H:>Il,lu 1.11 II,,, 
iIlJIII'/!d /il!/'bll". 

III ,~IIIIJfI JI,rll\dll'lillll~ 1111'/'1' j;j " fII!.· III' IIllblllulltlV,' IlIw /11 1m dlllfillulllHllIlI1 
(III' bllWII I III hili 'II Ilf ,i'dilfilll'), ViiI' 111111111/ ,1." IIJI! 111'''"'(/ 11/ ,/rtf IIi IIIJJU~:',"" 
JlI'Ii/IHI".Y I"Y 1 II,; ",,,lllt.I/111 I,f IljllH'hq flfllO " l'ullwu,Y 10/1111//111 I VII III II ,V 1)/; 
t/l'Il/llllJj /" 11IJOIil II 11/~,.'II'III'';/j'', II>' fI,'1 ,'rtl~II/j1 1'1,111 1,1111",,. fllld'll' I,lr.IHf#' II' 
III JI~lllillll ",:411",111/11 i I'lif , //lI"Y II I iii) 1m WlJlliI' jlPIIl/I/ II I fl II 1)1' lit I~/'IIII/Il Inli' 
r.lmdlill~ II" adlwl 111'HlI~"/lI:f!j IIIIIJ 1111: L1/11liU! II' Illjlill/ijlj,1/I II! 1/1/1 dl/f/:I",jI 
)II,.jwjjdj.I"i'· I"", 11/ /w djll' 111111111/11",' '~"" jl/II, /Il/' ItlllI"y ii/hili flllA'I" 1,/ 

11'1",1 ",/<1, 1,I,/JIIl'·, "II' ."""1,1'10;,/,,.' 
" ,,'1l!,..t 1.",/, I ).Ilil j'11/ jjll I 'ii, ~. 
'. ii" ",J,"I"",/:"III, '" .,Ii., , 1/",. It' ",,/, 
I ii,j 

1;"/1,1 III "I.lii'I.II"I/'III~ III' ... ,.Ajll",> , . 
I i.,lllil 41'111 II •• If 1 P'I/'/ • "~I, " . ./ 

.\ fl, /liP' "'."/Vl, i !,".,.J /I /1 I j 
1, I 11,;1;.,) :01.",'" j' j (Hlj j t ''; I 
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the doing of [lny IJCr.YOllul il/jllr,ll, by IL railroud truin hus been the subject of 
statutory rules.1 

UNITED STAT&II: Pre/crnl: 1000. McCullen 
». C. & N. W. R. Co .• ,\I C. C, A, :lOS. 101 Fed. 
00; 11l00, Garrett v, H.mthcrn ll. Co" ·11 
C. C. A. 237, 101 Fed. 1U:!; lilla, !o\l'IL Cent. 
H. Co. v.lIampton E. L. &: P. Co., Mh C. C. A., 
2(}I Fed. !l61 (ron~trnin/( lowu Code 1~1J'1, 
§ 2056); Alnbama: 181l6, Loui8villl! & ~. II. 
Co. v. ~[lLlone, 10!l AlII. SOli, :W So. aa; IUO:!. 
L'misville &: N. II. Co. I'. Mllrhllr~ L. Co .• 
13!! Ala. 520. 3:! So. 7·15; 1II0U, Southern H. 
Cu. v. Dickcn~, 10 1 Ala. IH, .\0 So. iGti; 
1!J 15, Southern H. Co. v. Siude. 1IJ:! AhL. 51l'S, 
68 So. 867; 1016, 1'00 I'. Southern H. Co., 
106 Ala. 183, i I So. \117; Cali/urn i,. : HI W. 
Rock ». TrtlvclerH' ln~. Co., 17!! CILI. ·1I1:!, Ifill 
Puc. 1020; COllllrcliclIl: Gen. St. I III II, 
~ 57:10 (injury h~' lo(!olnoth·u fire; t!oJ\llJluni. 
f!ati()n of fire h~' IOl'Ollloti\'1) is • primn fUf'j,!' 
f!\'idcnct! of ncgligl'I\{'t'); IJr!/tlU'nrco' l!l!! I, 
Dircctor·GclIcml of II. H. 1'. JohllMton, -
Del. ,11-1 Atl. 7511 (fire ~('t by lorolllotil'I'H; 
presulUption fully l!xpflUllfll·r!); (]roroilJ,' 
180!!, ErLst T"lIlIe~~ec V. '" G. H. Co. v. lIeHkpr~, 
00 Gil. 11, Iii S. g. 1i:.!1i (ulu\r!r Codl! l :W:J:I) ; 
HiII2, Erl.~t TllIlIIPHHI'" V. &. G. H. Co. r. IInll, 
gO Gil. 17, III H. E. 01 (ijILlrc) i 1807, Cluiurfl' 
villI! ,J. &: H. It. CII. v. E'lllIfln<1HIJII, 101 (In. 
7-17, :.m H. E. :.!I:J (lhllt n,n fim WIIX ~I'l by Ihn 
rldl!lll\llIlt 1II,,"t first 1., Ilro\'I!.!); 1\107, 
fj')Iltl",rn I!. ("1, r. ThofllllHon, I:!U (ju. an7, 
"k H. I';. IOH; IrI"l!o,' lOOH, ()H!JUru r. Orr'gnll 
H. &: N. ell" Iii loin. HH, Oil JI.II). 1\27 (1I1f,t hllli 
01 rn(,ulllli ,JiIlI·II.ft/·d); lUI:.!, FOIII'Y I'. NIIl'lia. 
Ilr/l I'lIr:1t1r. /t. CIl" :.11 Idh, 7 la, I~:j 1'111', hal); 
Iflu"1I IkU7, II 11111 III i II. II, rofl" II);.! lu, ~flo 70 
N. W, 7-\1) \ 11107,1'111'11'1'/1. ,', IIJ\\,IL C, II, / '", 
lali III, Itl\!, 11:1 N, \V, 71)1, II/i/ll,i.: IfllI:I, 
(Jluv"hln,' e, n, .t til, I., J(, ("1, I'. IIII/II"I,y, 
:M;.! III. lali, 111\ N, ,'., IIJfJ'J ('II'/llyillil 11,,\,,1;(' 
", I H, t I:m; Ii IIII"U f IIJ/ji, All,III_',I,. 'J', 
~ Ii, 1", l. (.")' I', Or:l."r, IJI! I{IIII :/Ill, '1(; '·~I·. 
/jill lilli, '1'1/111 .. v. MiwJlJri ",."It,,, Jj, ('1/, 

blj I!~n, )/11, 111/ Jiu~, b1fli IUI'I, ~J/Iil" I 

IIII~IJ, III~ l(ul/, 'MI, I~II i II" ~I", /."'11"11/' 11 

11m, ,.MIII,·lllIlIlj til /"1 t. '1'111'11,41\1 " 
Ie· I "I" 1'11/ L. 1)1/1 ",'~»IIIIII/ljlll" 1,,,'1• 

~III+II,. 11/111 II'iIIl lI.h"I\I~I., "II"~ ~"I,.I, / J . 

M',III" Ill/H, J/J'~I / t>hlll" I' " ,'", iii/ 
M,· 1\//1, f,lI All lil/ •. Mld"IIIHI' /llll~, /11111,11 
I "~"d'ItI,Ji' 4 M /l II /'1/, /ill ",,01, '17". 
I: i Ii W \/1111 11111'/1 'lliI~ " I iII/iiI/ ""'Ih~ 
Vi If I IJ, /.u M.,I, jl~i, l'~ Ii W 11'11, 
I II Ii, / .",1" I, H,IIl"'1I ( Il I ;" , I \iI, 4 id; 
i.H /Ii! H ~'" ~//lflj"ljl"" I Rill; 
/}IIJlI/i1 ~ If I II I 11'/ HII./, jill~ 1)'4 jj W Ifb, 
'Wlli I ·III,ljI, ... ,u) I/o, /'1' ! I "" )/.1"/ fr Ii ¥t. 
jr I ,J II I l.Il"" .,i1 j)/f Ii ~' II .• '> .11",.1 
""lIllllii '" )C~fI,.d I 'I"~'" II .. /H!I oJ 
"JIIH'IJ\ 'wi! j.II.r:.H~'Jj'\I( J,;J.I'):rf~./ ;~~~H; 
'lIj""tI, )11>,/,1,,·1 I,j I ~.I' i . I'J 1,,1-/ 
./1;(: Hi J, ~ ""J ,t,,;Ji /'" If,-.: 4d," 
iJ'IIlJ./oi' I' , 1,/ I· , It I. 10 iI I .,<.j 

20 S. E. fJ75; 1002, RILlcigh HOKicry Co. 1'. 

R. Co .. 131 N. C. 2aS. 42 S. Eo 60:1; lUll, 
KorneglLY v. Atlantic C. L. H. Co., 1M ~. c. 
alS!), iO S. 1::. 731; lilli, Maguim I'. Seahonrd 
A. 1." H. CO. t 154 !\. C. as·" 70 S. E. i:ii'; 
1!l17. MOllrt! ,\I. CII. r. ,\tlulltie CrHLMt Line 
H. Co .. 17:1:-:. C. all, II:! S. E. I; 1910. 
Willilll1lK v. Crullp MfJ::. Co., Iii ~. C. 51:!, 
UH H. E. :170; J!l:!O, I'IIJ::n I'. ('limp ~lfl(. Co,. 
lliO ~. C. 3:10. HH S. E. UUi; S urO. /JllkolCl: 
1):107, MlLthcII'H r. H. CII., 7 ~. D. hI, 7:.!~. W. 
lOS;'; lSOU, McTal'ish ". R. Co" I:i ~. D. aaa. 
ill ~. \\'. H:I (in Bpitl! of tho ol'I'rtllro\\, of till' 
pro!Sllllllltion h~' evi,1 -'~n of propl!r l!fJlIslnlf!
tiOll, lht' fllct of reI' ., I fircs muy MIlOicc for 
going to thl! jury); , ,'Of/,,: lu\~:, Allderson 
I'. Oregon H. Co .• -15 Or, :.n I, 77 I'UI!. 110; 
TailS: IHOII. Gill( C,.V H. F. H. C", I' •• I"hnson, 
II:.! TI!x. Mil. 50 S. W. (,na; UII,I.: /'it. I!IIU, 
FI·h. Ii, I'. :H (I'lI'flllI"til'I' ~Jlllrk8 1'lIubing tirf!, 
tl/ Ill' 'primu flll'il" l'I'idel"''' flf 1ff'ldiw'"I~t\); 
J!II i, (iJI'IL"on I', tiun h'r\ru L. ,\ .• r.. /'i. L. 
H. Co., .. 0 l,!tull ·!OIi, 111·1 1'1I1!. -lb·'; \'iroi"ill,' 
I~U/J. I'utl,,~on I'. II. ('0., 1/4 \'11. IH, ~Ij /'i. E. 
au:! (n'pu,lilililll( III'rllllrd I'. II, CII., bf, VII, 
7!l:!); Ik\l7, l{illlblll1 I'. III,rd"ll, (Iii VII. :!O:I, 
:!H H. E. :.!U7; 1I"UJ.iIl(JIIIIl: WI:!, North
wI'.II'm M. F. A ... 'II 1', !'Iiortllf'rn 1'. n. Co., 
Ilk Wahh. ~II~, I:!a 1"11', ·Ilil>; WII, Th"r
IoIrilJl'l!ll I'. !oo:"rtllf'rll l'uriJil' It ('II" 1\-1 Wlldh. 
/j(~), 117 I'u.·, '1011, 

I Tllft.-r 1(,,, 111(1<1,,1''' .)odrill" or ~"/I'" 1,.lIlrlo'l 
tlJllt 11 11111000WII"1 /lIllY I,,· lilll,J" "II' t.LihH'11 tl) 
t~k" lIol.ivf! 1II1'lIdlll". hi 1''''1'<11111,. 11".11'/ U/II 

jill' 01n1'1 illl< I.>' I J,,, IIf'L .,f II I liinl 1"!f~11Il ur try 
hi. "Yon IlOIl",.·'II/lIII,I,! 111'1, 11r" dilly III /I(lI
,jl,"" /I\'I'I"I"'~ .,f ~lfI'h ul'li,,, "III/lin m"f l!ill 
"1"111 Iii,' 11\'0',-"'''. 1(j~II, ,III(tllOlI r, NI",I\lIIW 
I' .• \. H. 1(, 1'./,' \\',,*11.,·, j'fll!'/,,! 117f1, 

/ "~".,';.: I/f/I/I Ii.~, Jill~j, I', :)", , :.tU~ 
(,I""loill" l', DI'/I'I. hy filII WilY ; ,I~I"IHI~III liu· 
1.1", Ilit/.!.'. I. "Il/I·". ""l/llIl'IIl',,,>, lil.f,tIii/,,'"I'III, 

1.'/Hlt.Il 1:i1~".~, .11'//"/11,.,· "'Idy, HIII/, 
, iH 711 f ~IIII/'i/ •• 1 ~III"~ !I' 1.1 )N"." /"/I,jll" I~ 
,,,~ 11!t, '~11i '1I11j ,,, ,1/"", "I" i., ~"~I I" • ,; I i,w, 
'hll,/JIlI/I.UIII M II / .. , IIlllllp. lill ;,1" ~~Ii 
;nll. I,j 1'1'1 ;,/1 '"/IIllnlfljl ,.1" ,.,jll'iI jl"I'!~~ 
.ijill.! tI" .",1 'If"'~' ,j,ijl'~"<'I, ,Jj.,.A" 1''''''1' 
/' 1111,' , /.,"' 11 .. 111" .. ",ip/'I/Ifill 1.1/ Ii ... ~I"'" 
'9 "III1'/o,,,,\!; /.,I.lfI,lI; II/ /Ht'.IIt1'·/"")' 
,~I~ !V.lil, Ii~/'h" ':Hr nl, II. I.!, I Wllhll, 
'/ll II /11 IM, ; /0, tI W ·ti,U, I II; .1 Ii IV 
I>t,f, dllll'.lf,/' If I'll 'ijlllli .. ~/1 , Jr/,). }I." 'f >11 
v/v', '!#I~ d", j""lIh~j /I,'/Ul,. ,/I- 1""",'/1/11' 

d.,'1 f, "".1 Ill! ,~~p #/I~.ill~' 11", 1~llillll" 
"'I11'/'#/'j "~I I HI~I) !IIH '",,!,.~ ~II/I·~l 1 .• 1 II, 
hl/·,l. II., pI) /.,1' j;. ,. 1'lIfl'~ I!oh' I- ,j,l,,," 
"~I ,,'~Ij;"il.'"'' .. ,II.I.,JIII,d ;;,jl/I'~)'!I jiJH 
il"/"",',I,,I, h'~ji"J.·, Ill. i' j !!' Ii" I)" 1./1\ 
I.' ~;. t9',J ~~J'.f,t. !1/' ~'II ,f.,~ujJ, U\, Itt.il( 
I. ~ ..... ,. r " It ~ ~: . ~~~iJ ,·j'l.d j :t' f/, . . , ' 

f · . • 1~!1,11J j:;J",.'i~ j )1 

• 



§ 2500 BURDEN OF PROOF: PRESUl\lPTIONS [CIIAI', LXXXVIII 

Under legislation altering employers' Iiabilit~· or estublishing industrial 
accidcnt insurance, thc principle may find application IIpon the isslle whether 
an cm]Jloyee',~ injur!J occurred in lhe COla.~c of elllp{ol/lIIclIl,i' 

§ 2510, Same: (-1) Death by Violence, Whcrc a person is found dead by 
violcnt injury, two qucstions of presumption as to his ennduet ma," be raised: 

(a) If t:lC (Ieath has been caused (for example) b~' II railwu~' train, 11111," it 
be presumed, whcre no other ('irclllnstunces appear. thllt he was r,rrrci.villg 
duc care at the timc of thc injul'~'~ I This prcsumption will bc of lI10st cOJ\sc-

Cn, v, Htllnlcy, Ky, ,or, H, W, ",Ifj: /,(/, 
fit, 18SfI, No, jO (li\'('slol'k killed IIr illjureu hy 
rnilrmul); Miss, Code WOO, § W1:i5, lIelll, 
A 111-15 (illjury (0 l)I)r~"1I ur pwperty hy "tho 
mnnillJl III the Illcollllltivu or (~ur~ 00 til 1m 
'Willlu Inch,' t!vidt'lll~" "I nr'gli~l'n('f'): lilia, 
Alllhlllnll .\: V, It, ell, 1', 'l'lwrnhill, lOll Mi~~, 
:U;7, Il:l 1;0, (J7,1 (,'xulllilling th., dl"'iHiollll IIl1d,'r 
tlw HtlltUt!'); MOllt, It"I', c, l!1~I, § IIrd I 
(killillil or ir.jllry .. I Hl'H'k, to h" 'priIJIII IU"i", 
(!vidt!nee or IlP~Iil(I'IH't~); iV, Car. ('Oll:i. Ht. 
HlW, ~ a,ln:.! (killill~ or illjury or lil'l'-s,",,'k I.y 
rnilruull I!lIl!illl'H 0' ,'urK, mi.". " PI'I'.'"llpl JOIl 
of Iw~IiI!'!IIt'I'): I\J:)H, ('ox I', AI,,'rd""1I ,\' .\, 
H, C",,).III N, C, 117, II:.! S, E, nHI: '/"'111', 
HIIiUlIIOII'. ('"d .. 1\110, § 1r.711 (110 rlii/illad 
"OIIlPUIlY t 11IIt. ,,1,."fv"H _p,,..ili"01 pr""lllldlll'" 
.hull hI) liul,ll!: hili th., 1,IIJ'1iJ'II IIf prol'ilill 
Ih.,I, "hdurvlllI"1! iH '''I till' ""IIlIIIIII},): , If.77 
Odllillil '11' illjllrilill .1 .... 1.: burdl'l. "f 1'1'''''' IIf 
il",vilul,l" III"'iol"lIt i. III. till' """If""')'): 
§ Iflh7 (hillillf! "I' IlIj'lrilil/, "t,wl" 1.'1101. II "f 
"mylill/, ",,"lfil/'II/IIY IlI'jI!tIlIlJll'" I> '/11 IlIiI
r'lIId) i /11 •• 1. III (I). I',..,,,.,,, 1', ')1 ",/".11 ;''',,1'1 

Li,lI' II, I'"" ~b 1i!1I" Md, )Ill /'U", 'II), 
j H"UH' ,,' Ihl! .Iulill •• • '11.,01 ""I,, S I,; 

(flj";p ,,( 1',1'1,1"11"" 1",("", 111,111.1111'/ I"",,do) 
• ~fI('1IU1Iy ,JI,d,~I" lIu" 11I1~~liiHjlUljn I hll"'" Ii' 

1.1,,, jlIIlldul ""'IIIt" f..j""I1"~ " 11111 .Io, ... ld"l' 
i" tlWI,. 1.,,'/'111"" "'I""" \'1111.'11, 1",,j,,.Ii, 
IbU7, 1".11 .... ,', hll .. , '~I' I' I ,\, ~I)l, M'I 1.01, 
lIilf" /lilli" 1'1.,111",," i'.IIIIi,' Ij,'" • /II'H"" 
/:1\, h" '/J{ " " A, "',,/1101,,,11, PII,I" 
iillll,,"I •• , I, I "'I"'I~" 1i,I /' 1>; .~ • j Ii , I. , 

I~~ h'l :IN ,14:1 I' " ,. ,j/II jI/JI) 
1,,,/lq"'JI I 111,,1,/1.- 1,,1,,1/1' 1 ", ;/111 ,\I" ,ill, 
bll, ~~,q Jtd 1 d, .~Il. I(J ~ JJh~ u,\ I n H ~, UJ! i"djj~q 

/"1 .. 1, 11111'111, ,01'1/' \1"'~II"1 II, '/11 j."I,1 "I '. 
.,j,ll'l' 1',,(.. II/I,t', ~\ ,III.""". i,'I., I";, " r.I 
I'oj I,,! 11111 OJ. hJ, ",t' ;1'; j'~lJf'IIl.111 t 

1'(i'''I/t,I", ,,,I .I""~"I /11 "1/\' I'/'I!II~ 
~'plll'{ /""iI ,'" I, 11!.h"II,,,j I,,!:, 'H';"I' 

;MI jI ~j/, ",j h J' ,d),b, .. I ,,/1,1, 
liI~1j I'I'<JI,I'~ l,pilill, I" , ," ",1,.,,) ',I" 
'M/'JIIII' 'II~ III ,/(1

'
/ I,jt J, I /,j, 1',11/ . '; , " 

//,VI /J""rH,. ~I'"'I I I' I j·liI ~j,.', j,)o/ Ill' 
~,,' 1"1 ~j ;. " (H"I 1\11/1 1;~''',Hllil'' ',' I 

J~. , ;'til. dl Jd,J '/3,1 ~j.~ !).~ P ~ ~Jt/l 
/.,1) . ,t !Ii i:· J.d { I,';',/JI il I Ili,"!!}.ti 

"I" ",I" Ii ,I l. "(1'1 .1<" " I', III 
. if .1'1'~ ~". i, I" ,I". J, AI.- (,:.111 

} .; $ , , J . J; t l' J '.! J ;"" . J t j.' 

l .. , It. i, I J~II.I JIJ~'I:~I'" , 

}lulJli.! f;.ofl'ir.~ GIIH (';0" II:! ~, ,J, r., :l2:!, 105 
All. '\H,\: N, )', 1020, I,orl'llitHky r, Gotlllllll 
Foldillg Box Co" :lao ~, y, /00, )!!S :-.:, E, SUlI 
(illjury hy 1\ Hlrllllj(l'r', I~,,"ult whilp III work; 
"uwrl! proof IIr lUI lu·"idpllt 01 dw,t4 not efPIltH 
tIll' prl"IIIlIpt.ioll thnt " 11r<J~" ill th., rflur •• ' .. I 
('lIJploY.JlI·ut: ElkllH, .•.. iiH~ .• with I"'(l'rt'lIro 
tl) § :!I .,( till! ,\I't pWI'irliuj( Ihllt "it ~lIulI III' 
pr"~'''lIl'd ill th .. 111""'11"" .. I ~lIl>l!tulltiul "vi· 
<11'11"" til th.! "lIl1tl'Ul), IhllL till' ,'Iuilll "111/11'" 
withill Ih.· prlll'bi,,"" of tid. "'lIIpl"r oo

): 

,\" C,tr, ) !lOll, i"'lIriIlILIIJII I', 1I111,'k,I' .. 1I II. T, 
Co" III :-:, {', hO, r.a H, E, IIII:! ("(.'\'lItol'l: 
WOO, Fitzj..("l'IIld ", ;o;"IItIIl'I'II IL /'"" HI :-:, (', 
f,:Hl, !j.! Ii, Jo;. :I!II !lolil/jUI( ",,"1): flI., 1"\1/00, 
Ih':;." 1', C, H, ,~ II. It, /'.", (,I, "", 1117, f,O 
... ,to:. a ,'i I; 1 lo' II, 1 ',,, I., .\ IIU, '1/ ~ I, ~ ,,~ I: I (i" j II 'Y 
'0 Ifllll'tllYI'I', fad II( ,("(1·,,1 ill p'I"Hinl'", t:II' .• ;:1 
'I" illill (ud.", I iol"",'"", "III/,I"y",.'. ""i,dlW'II""j, 

I )j"lllIgII'bll '",111 II ... IIIII! fll' ", .. id",' I'", 
.,,"11 Hf,!, IllIbt, ,'JhlU, 

':I~~O, I TIll' '"II'lI\i,.~ "110". IlIljollill.' 1/1 .. 
, \ ' 

IJIJI'~Ilj)1J I bIlHjl:qllJl,tI hU' ('IUIII" "ljqIIH"~ I!J 
,.Jl'o-d"oI I,}, jill/I, ,'"I ""1,0',, "f I I." "il."'I".'1 "f 
•• ,1' ',,/'1'."1 IIli,", " I,.",>!" ',lit/II): 

1'::-tld,,\NII' ItJl:'JIL \\ ,d\dlH ". I,ljjldl,JI 1\ ,~ 
I\' II ' '", j, II I ~ AI'''' 1'",1/; jI"I,1. 
1''1,"1',,1' 1.11'" 11,1"", ... ~ 11,1'11 :J" Ii 
'111:\; II/II lilolillt '1'",,,1. If ,'" I 'illllll" ii, 
, ,II, /'ilil' ;1/,1) .. 1",,1, "I II • " .. ,dllj;1, /\lIJj, 
Ii"lill~ , ii"I'.III"II' '/ 'liol I, /1 ,j II) ',I"t,,',~ 
'1I",lld'l!'1 

"jdjl ill";') Ii ~ I'll",,; 1101·; JI.~IiI",u~' 
~ /' It I., ; "~I."'lr.", j'lI Ii i' ,'d ~l 
i"ll, I,U, "II i 11"lIhI Il UI,,!,. ,',i"", 1111, , 
•• ' ,~ .ilii /"1/ 'H~i '/0111/11",/ 1""' .... ,,./1, 
,Id",,,,,,,, II"~ "IlII, /1"'1, II ~f I I" , 
iql,,, ·U~ Ali. ,)11 tJ,J~~ \\ dd. ,,11 . .1'"11.· 
l',d t j P ,~ ... t.! , 'UII,I ,/Ilf ~ III H '1_' 
"'j~HH" ILtH ,I' .,';;\//1 LiJ., i IlItfHI:.J,.I '"j; iiI 
j,,_ '.oM' """'Ii'"'' Hd" jill'. , /.),01", 
i1!U'pll 1,11.,)1" I" ./ "I, i/,' I"i, I'" .11, 
(U"!t! ,;,,,,I'!~'ll IU,u:' ~1!lfl. j ,:1 ,'t!. J.\ 
;. H ,',: ~ V'Jitt',jj lJ4,~jH JoIl tll~; j IJ 
1111)1,1 I "Iii.,." 1111l.! I, I ."!>i/,I /' " ,~IJ 
iii (".J K~: ;. I' ii,j Hili/ ,\/11,""" , . ,!, , 

If,,,, I,I. I.,;, / , ~J'lili ~I,'" "', ii j i,;,/I 
)~,1J~'~':JJ,,;;,tJ;~I"i:,ll' !<\~i; l,t. 
~I\' pI ;.1/" flff h ; ,', J I, Ii '.' l!fllr 

I,;, .{ J, J" ~.,,, I " Ij ,I' . Ii,. !"';.j, j •. . ' . 
J,.J j/i ! "J I':' j'J~;. i~l.!- .! 

t " • I .\";,,)./,., f",;~-, , , , ' , 
, , 

, 
}/'YI.l,.i 

, , , , , I , 
, 

;, ! ~ j , 



§§ 2-Wn-2540] XEliLIGEKCE AXD ACClDEXT §2ii1O 

qucnce in those jurisdictions (nllte, § 2507) which placc on thc plllintiff the 
first burden of proof (risl\ of non-persuasion) liS to contributory ncgligcncc, 

(0) If death by allY CalloW] but suicide or cxtrcme ncgligeiwe has been ill-
811red against, whcre is the burdcn of proof as to the uC'cidt.'ntulllnturc uf dellth ~ 
Iierc, on the cOlltrllet-prilwiplc (post, § 2537), it would seclll thut the first 
burden of proof'(I'isk of 11011· persuasion) is on the insure'r to show the excepted 
cuuse,2 . 
H, Cu., 1:J.'i III. ·\DO, IO!J ~. W, 1077; loon, 
Elliri ,'. Hl'lJllbli~ oil eu" la:lln. II, IIO~. \\', 
~II (uil I!xplo"ioll); IlllU, I\urah 1'. C'hirllilu 
H. J. & 1'. H.CII. HI) III. ill, I:!~~. W. WI!; 
III la, I'It.ltef I'. ~lilllll'"I",lis ,\: St. J.'JIliH H, 
Cu., Ill:.! In. H:!, 1·1:1 :-:. \\'. \I\I:.!; I!I:!O. Alld"r
HIlIl I'. Chi('u!!o H. J. ,1,0 1'. H. Co .• ISO III. 7:1\1. 
17;, :-:. \\'. bsa II'"illlilll-: "lit tltlll tilt' "1'1'''
till/llpti",," "f MI'H-I,I'"I""li"" i~ \'irtlllllly oilly 
till ill(I'n'II"" "f flll·t lI"d d""M ""I "hilt th" 
plailltifi·. 1.111'1"'11 IIf Jlf,,\·illl~ dll" "uro'); 10::11. 
IIl1rrdt ". ('hl"I1I-:" ~1. ,~ :-il. I'. H. ('" .. I'.I{) 
Ill. WH, IU, :-:. w. \lr,(J, ISO:-:. IV. Ii7U Id"ulh 
lit II rulll'IIlId ,'rllhhilll-(); li,,,,.,,.; 1\1111, 
1\1111/111" (', I.. H. ('". ' .. (jlllllll-(I,..r, Ilk I,"". 
·I:!·I, 7[' I'll", 'IHO; 1\11)1\, .\I.-Id.'HI '1' .... S. F. 
JI. ('". I'. 11111111,;111111,..1', 71 1(1111, 1·11>. /'or, 1'111'. 

/'oJ~, .1/'1.,.,,,,-/,1/,,,1/.,; I\JH, l)'IItI,·" ". JI"nlllll 
U,·,·, It. 1'", ;!17 ~I"h •. 1:111. 1111 ~. I·:. ·II~: 
1IIII.'·Ii,.,,"'. ~I';"lf,·I"1 I'"., :1111 M"o. (,:1'/, 
1111 ~..;. Ii. In.l; I!III. ~1,·'·ItIl,,,·I. ". ~,·,·dll/'III, 
',!J"/ !II,,,,", ',!.!7. "" ~, I':. 11>1; ,1/,..1,,"11, 
JUIU. 1,111 .. 11 " ~lld"II"" I!. ,\" ,'"., ·JII!, !llld,. 
1/11, li'l N I\' '.", 1",III.i,," 1 ... 1\\"·11 11111,,· 
, .. "/,11,, ,,"01 p. ".,., ""); M""".",,, HI/II, 
1,/1 , .. ,11 1 '1'" ,.Ii. I III r\l11I11. ~ II,. 11,11 r-,; II. 
:llU 11111/111/ 1\,1' tllllllJlllld I 8,lu"I,I .. , Jtlh", 
'·,11""", 1·:'iI"'~" /1. ,\ '1· If. I'", /II ~i"'1 
;,'.,,,. I ,I I II II. 11.11" ,"l', ", ".1111/"/0111. 1I,"i" 
,'I, \, ""' I '"II'.]" ,~ L I·", 7,1 ~I," 1,,1'. 
1>11 All hi':, 1,,11',.1111"""/1 P<1,ti'I"'· If' "\ 
", h. II .11 4 II "111,1,,11, 1111,1, '""iI~"'" 
, II .. "h", ,L ~I " ,." .11 Ii " 1111. , .. " .\11 
Jlj q~II'"1j11 Ifl,qdhflpl, + I:';) "Hil. , 
11",11" ',II 1I1I .l,d Ii,:' "I" 11,.11,,,1 
,., .·11 '/1.""1111111. I~ J'j"I~'jl ftil ''ItltH Ilrl 

,,,,.j). :.,d/! j ",/01" t'IIl)' 1,J,'dl t 

I, '., I,: I, , '., II ,. I 101, ,or·" II, 
11.I'fl 11111'1 "'d'lll; [,'I,o/<.q ,/" ·'1 'I 
, ,'.: 1./ II'·, Ie.' I, "·,1·1" }1 
f _,I I:'I""'~(! ~':~',I 1"'lf! I,: ,;11. II~ I If I I 

,,,' / .. ·/,·1 .ij ~tI ill" /' ,I, /1"" HI· 
" 01 I I\d' I i jI'I 111'/1 j\l!,! /j"'';,11 
r "} /"1,,,III!,, j i I~ 'i; J11 If, 
, If~ :,.;, r, "H-t',,,,, .. ,' )J l:j~U" I'>' tl!'ill}! 

I III ;.,q~!:,~:. I'" l~j,'("1.- ~\ J; , 
.t '. I I ,J{, i; ,J .I' l) I· 

:; t, ., .. 1' .' 

i; oIl!·I·; I' " I'J', / 
:'t ',' j'I'-': 

f I~' '. I'~, :: .•. ! .1;,_ \' 
• , , , , , 

• 
, ' , , . • I , I • , 

tj (:.llj ld ~' fl' IJ 
J_Jlj. (-/ -I!I': ( ,~'llt· i t 

/,,1·/,'/,\11 IIF'I •. : .• · 
J~ilJf j), ;_, H,' r I" 

'1Iji"/'." 
,I,. I I 1 H 1 ~f 

. 
, ' ) f l 

I Petlernl: I\J 10, Pllrrish r. United COIII
IILl'f('illl TfII\'c1l'f~, .jth C. C. A .. :!:I:! Fed. 4~b; 
A rkllllSlu: II/OIl, (irtl"d Lodlll' ". BII"i~tl'r, kO 
J\,.k. 100, !lli S. W, i·I~; III \·1, Gru"d Lodgl' 
I', WOlld, 11:1 Ark. r.u:!, Ill):; S. W. 1070 ("nrIJlllin 
lLl'id); I!l:.!~, Will killS r. It...Iilllll·'· Life IIIK. 
('0., - Ark. -, :!a1\ S. W. 10; Illn, (iullfdilln 
!.if,· I,,~. ('0. I'. DixIJ/l, .. A I'll. _., :!.\O S. IV. 
:!f,; ('"Ii/"rllill: 11100, ./ellkill r. III~. (,,,., lal 
('III. I~I, 0:1 I'll'" 11>1); ('"1,,,1/1/0: \!JOIl,l'r,·· 
/""1',,01 ,\"". 111M. ('". I'. Fi"ldilll(, ;U, (,,,10. III, 
I>:! I'll,'. 101:1; l"lm. 1><\1:1, SlIlllI'rlllllo1 \'. 11111. 
(",., /'07 1,1. "or,. W~, "·1 N. \\'. ·If,a; 111011, 
~lill..rHII,,1t I'. ~1"dl'l'lI \\,,,,,,11111'11. 11:1 In. IMI, 
I:! I :-:. \\'. kin; I !lO'.I, (j rllY t. ('1.1"111(0 II. I. 
,\, 1'. II. ('"., Ha Ill. :ill)" 1:.'1 ~. W. 10\17; 
1\/11\1, Villi ~"rlllllil I·. r.1"d'·1I1 11,,,11 .. ,1"1,,",,1. 
11:1 IlL. flail, I~I N. \\'. 111>'11. I\lla .• ~II,," f. 

'1'111\",·1",0' 1',"1"'·1 h·,' .\.n'II, IIi;, IlL. ~17, 1-\:1 
N. w. f,71. (,/'of,. I"'" P,"'''"', ,I.; IUI7. 
flli.-l,,,I..!, f. ~1",J,.1Ii 1I1"llwrl",,,,], 1;\1 I" ;,a, 
11111'1 w. I~I,; I\I~I. (,""·11 f. 1'1,." ,.",1. I,if,' 
I,," ('''' IU~ I" a:.', I"" N W "0" 1""1"/111 
"\/1".,11 .. " /1)' 1"11\ 1110-. J). M"""" /", .. 11 •. 
10'1111. H, ,.,,,, I, A,',· An., llil 11111"'· 11\1, I/,(J, 
;111 N I·.· 1'1111, ,1/, .. 1"11"" 1111\1.' ·'''11101,,·, I 
1'1 .. , II_ ,\ I' 1.11""" I , ." iljl, 1111,1, 1,101. 11:1 
ri W 11111 ,,1011111 I'r ,j1l"~I1'~ I),· ""I,'f, 
'jJ fllllI '111 r.1III IIIII'}' "t'HII' 1,,.'IIIIlIIJ, IlJJt1 t 

111'/" .d, ,'. I 11""'1,,,,,.01 JI/I ~II,II 1'1.' III') 
f'i \\ 11'1·' j \~Hd,"1' 1,'(1 IlIlhili , ... ,Itlr", ,Iul"d I 

M .. "".··,.. I'"II /1,,,1>01.1, ;'"1'1'1''' 1·""" 
I II. /' 111'1 ~",." "I 1/" r.; II .Ii,!" ",,101./0'1, 
11",/ h",,,'", \\"'".''' /.,,, I,,", I". Illi 
~I",,· .11. IIJ I, II 111.111 11I!·/ h''''"I'~'' 
• I pd, ... < "' 1111 t.fo1lldLII.!, 'IH. t~llhh j" "I.' 
I, II Ii;I, A/ .. ,· 'Hi IVI,. Ii" 1,·,j,I .. I 

~I,,' .1 .... ·1 I ".11,,11. I" )i 1/,/,. ,., ml v \.\ 
, ,J') II ,~ .'1jj,. I i! ./r,'JII' j ,,11' ldl I ,'1 ... 1.1 /L i 'I 
i'l/" 11 .. ·11." ,j \,.,. / ,i, I" I .. ,." Ii, L, 
11/ i; if ; 1 \~ 
i, .,11 (,.,/ I· 

,/~I 'Jdlfd!j I,' ~,jl fL. t !!'~I)"';~ 
1'1'!' I,J, .!~' t I, !,flu. flJf~) 

J! j't ~ I ~I' I 'II II H : 'I J t'l,:),II· 

1111 I /1'1 I .. ,. I,,· ·(.,A "" II .• ",",' ,j 

, , .. 
Ih~ ,i., , . 
iil l' 1.1 +!,., ~f'.!' \t I',t·~ I'ff~ ~U':' 
rll~! ".". I'~' ~ ,It,,tll,> 1,,\ ,;j~ 
.. ~ V~ IJj" I"t!~ti ,,!l~,q,:~:. II 1I11/:.IIAt: r 
~J .... ft.~·i/·., ';\~,',i; 1,1 .• IA ~ I, j J:l: I ' 

./1 t'. Ii'· !V~ ,., I'., 'J I·. ,I .•. /, Ii 'I 

I ,; ,~l.\' li.l~+': ~")IIJ!.",( I',' )" I I.i J f 

~~,1'A:l\"tl'Ii-'.l ; J.l1~/';rr"t,i I II·'/}~·' f'.~1' ';ttJ 
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§ 2510 BlJHDE:\ OF PltoOF: PHE~V:\lPTIONS [CIIAI', LXXXnu 

(c) If r//!(Ith b!l (l ,V/ll'C/'fic calise ulIIlI usuull~', by (lcct'dellt hus been in. 
sured against, the contract-principle leads to the rl!verse of the forcgoing 
conclusion. i, c, it lends to placing the burden 011 the ill.wred to show that the 
specific condition precedent on which the liability is contingent has takcn place,3 

§ 251011, Same: (5) Ownership and Agency of 'iehicle, The responsi. 
bility of (L defendant for injury caused by negligence often depends upon 
his connection as uWller with the vehicle causing the in.iur~', Ilnd us priflCi
pal with thc driur of it as his agent, This COIlllcctioll, though often virtu
ally bc~'orl!l dispute, is It matter of which the plaintin' has usually scanty 
mcans of c\'idenl'e as compared with the ~cfendallt. It is therefore n fit 
:iIIbjeet fOl' preslllJlptions hased on common experh.·lwe, and slJch presump
tiolts Ilre often rc('ognized, 

(l) The 1U1IIW burn!! IJII 1/ I'I'hit'!I" IlIa~' raise II prcslIIIlptioli of its OWlwi'ship 
by thut pm'SOII: so also thc 1111111lll'r (If Il Il/fI' llnder u rcgistr.\' systelJl, or of 11 

Iml/Ill for cattle,1 
(2) Wlwre d'llllllge is dOlle by tht! tortiolls ltd of the dl,jver of It vehiclc, 

IIlId the illjure'd IWI'SOIl SUt'S the OWlIl!r of Ihe Vl'hidt', who WitS Ilot the dl'ivl'r, 
il is II, Jlt!I~(!:i:illry Jlllrl I)f till! pllLilltilT's clise thllt the dri\,l~r \\'IIS 1111 UI{Cllt of 
t hl~ IIWlwr Hllel WIIS II('tillg lit I ht! t illlf! wit hill t lIP SI'OI)/! of Ids t"llployJlWllt. 
~11I.v tlll'lil~ tWI) (lid:; Ill! ,,"t!I>IJllletl (rllJlI thl! (III'[ III' 1/II'III"':ildp~ The IlIltiWer 
should Iw Hllil'll/lItivl', If WI! l'l)ll~idc~r IllI' /'I,llIllvt, (,wilil," of Jlrllof IIIi hl!lwC'I'1I 
IIII~ 11I11'lil':;, t.1I1! 111'1 Ii 1111 1',\' 'lIIbit" III' OWllt'I'M IIf \'I'lddl'~, IIl1d till! wiscll)/II of 
"lllf'illJ.( IIII' 1'i:;ll of lI0t IIlltlli/lill~ I'Vitil'III'1! 1IJ1111l till! IWI'MIII whll I/WII:i 11 valli-
111/1" 11IIt! dllllgl'mlP! "1'/111"11111" IIl1d II ... rl'(o/'ll Hllllllld IlIlw IiJ II'f'ill I Jlrll/,lllllioWi 

lIillilwil IIIi II"""~I! I,y i/"hllllll"il,l/! /lI'I'III,IIIi, 'I'll!! "I'I"dl~ljl1 il'J'I'SPIIIIHlI,ilily of 
'/lIIIorl~11i ill W'III'I'III, 11,1,11' lIotlldllll!' 1l1'lIlnIIlIl'Hr; III 1II1111f1/1l1l1ziIlJl, till' III/!h. 
WII,V 1Ij!IIII1:II pl'd":JII'IIIII~, IIl1d II", /II"'VIII"""" IIf hll,lIldd" II>' llll1ll1ri:llll wit,) 
1'11'1 1/1) VillI/I' III' tlw /lV"'1 III' /1111"/11 III ""111,,11,.11\1111 wilh 111,.11' IIWII ,'I/"V"II' 
i"I1"", 1111 ,bU,II' IIllId"I''' rl,I'ffi d"1111111d I I III I IIII' 1'"',,"111 1'111." 111111 I'VIII'y 
I,IIH'" 111'"11",,1,1,, fllI"l Iii' 1',""III,I"d Iii i'"J1I'1,VIl tlw 1,11111"/1/," II( I'M" Illw,I,'d 
1/\ \ IIhl..!,· 11""'/'1'11> 

'\,-11'/11"."'",,/ t "//I/,Ir, ,,11)'1' IW/I' fldll'/I 1"'I"",j/l' ·.-11'1'>") '-"11/", I ',,'I/\', 1"11\'. 
j"j~ "1/1111 ti,l: 111/1'",,1111 /1""""'"'''' 11,,' "',Ii/l' I,I/III,." .. ,. l,n,dlll'll/l( 1'\ '''1'1" /', 
i" ti"'" ,.,1, Ilil 1'1/1111" III" I" /1 III" 1// 11,1·", I!l1 1/1I1"".·d'III, 1/"lllll,lIll1', I/Ild 
"VI I , 111111111/,; IlInflld," 
1"1:1"." "fljllt •. r'f,.,~I)'H jJt J~~"'I ,.~ ~ ffI,U:tI .11"". 
p,..... /V!'/ I'~I//lur /I/~II' * /"""1".1 ( ,. 
, lli,H.d"",' I'1I hd., I"j(. 1/" II VI' tI'" 
" .,!(,J.,(,., ~ ,.1.·,,1/, "" II" l'II."t I 

i 1''1/~11 ."I,:.~ /.1/, Iill I" t !AliI! I III 
/·11, III fJfJ'J '1'\ "k ,/,1" ""11"'/ viA It 
{'/~;I~ h,/,IUI 'ul.tr,1 1: J.I"f'"tl~jillS/lJ i,1 ~lIj\lfo~'fl 
/)'1." 1,'-rIJl!, I,,;l/.,j, ',"""'1,;,,1 11",,'bl, 
~i'I H1~' ;,1,,\ I,'; I, I , .. If 11,/11 I',',~I/'I' I 
'. , •. /"", 1,.1 !". "~I, /,lj"'I' I,); /I,t: il ~'I 

, , I ' 

."./ U"I"I 'Ij'it I ;-"",/ .. /./," /,'" /J·t 
• I-!,~ 'rL:·~\J I ~I hHJ fr.'·' ~JJ," U,:ll"'!' .' 'J! 

.;.!t~~~M:~7cJ ~Oj~j", W··,I-J:./,j .t·'~f·l' j t~1 11' Jf' 

'1·1, .,/,,' ,,,.1', .. ,,/ ,1. "tid i IVliI 111'" •• ,·"", 
, I ",,111.4 I I·. jll.I i"I,/ II~!I, ,,.~ I. » 
i/~J'f I "~ilj"'l", I >1# Ift~". ttl )'.' t ~"/I,j ItjjHt~I", 
I .. , , ".,',h J I )1 j 'Jlil /" /\1'1'/, I,· ~i)i. 
" ". ~I. 

I "/NII I / ,.", "i' ,j "~"~I, H H,'I, 1/""1 
11,I,,!dJ, 'jU.I'~.1 f,".I'Hrt> lit iJ.l<l '-.01 

,I i,'Hj,tJf, I'll If~r I" flll""'I/".Jlt Hd }."~ '~~I f"_' 

.. 1 ·,li.\/d,i47Idj l'II.H • " ..,t·, 

'J fUO:, j~,;1 1,1· 1"1 I iIIH'I.." jill 
I/! ~i ,I,. II • , 

~ tlllll' ,;" If·... II'-"j j~~ I JJ .. ~ • .tI<4;r'l .. 

II'. ,~tJ·1 I'll II. "II hl,;' j,,., h.; M,,j ill / ;"P 

Ihl 



§§ 2409-2540J NEGLIGENCE: OWNEW:lHlP, ETC., 010' VEHICLE § 2511 

§ 2511. Crimea: (1) Innoconco. The fC prc.wmption of illlloccnce " is fixed 
in our law.! But this term has been the subject of two special fallacies, 
namely, I, that it is a genuine ad(lition to the numbcr of presumptions, and, 
2, that it is IJcr 8e cviuence. 

1. As to the first of these fallacies, it is to be noted that the" presumption 
of innocence" is in truth merely another f0r.ru.QLc.xprcssiQlL!cu:..6..pa.r:Lof the': 
accepted rule for the burden of proof i'!SyJ.mi!!.I!L£ases, i. ~Jhe..llllc-that...it.jsL 
for the prosecution tondducc evidence' (allie, § 2-lSij, D:ilCl to produce persua-( 
sion beyond It reasonable doubt (alllc, § 2·l9i). As to this latter part, tlie.l 
mCllsure of pel'suasion, thc "presumptioll" sa~'s nothing. As to the former 
part, the" presllmption" implies whllt the other rule sa.,'s, namely, that the 
accused (like e\'er~' other person on whom the burden of proof docs not lie) 
l:Jay rcmain inactive and sct'ure, until thc prosecution has taken up its burden 
llIui produced evidcllce Ilnd efrf'~·tcd PCI'SlIllSioll; i. (I., to SII,\' ill this Cllse, liS 

ill lilly other, thllt thc opponcnt (,f a dnilll or dIHrgc is presumcd 1I0t to he 
guilty is to sa~' ill Ilnother iorm that the propllnLllt of tht' cluiJlI 01' charge 
must evidence it, 

Ilowever, ill 11 crimilllll caSt! the term docs convey n special Ilnd perhaps 
wwful hint, over and ahove the ot Iwr forlll of the rule IIbout t he burden 
of proof, in that it ('Illltions tlw jUl',\' 10 pllt away f/'O/TI tlwit· lIIilld;; /III 
the /Hlspidllll thllt IIrisl's (/'11111 tlu! IIrr('Ht, tIl(' ilJdietJlwllt, IIlId the arl'llil,(lJllwllt, 
Illld 1.0 rellc·h thc·it· ('olll'luHiolJ soh·ly frol!! IIIIl !c'glll I!videllC'(' arlduc·c.·d. III 
IJthl!r wlml:!, tlw l'Idc! IIblJIIl burd!!/I of proof n: luirc'li tIll! /J1'CJ:iI'l'lIli,,/I h,v I!vj· 

d(~III·l.l t.o ('IJI)villl'tl tlw jlll',\' of tIll' 1l1·(·II1->I.'d·:i guilt.; w"ill.~ tIlt' I)/'I'H'""/lti"/I of 
illllfl(,'I!IICH, IC/o. /'(!!Jlljrc:s thh" IJllt /!OIlVCYIi f'Jf tlw jllry II spedlll /llId IIddltlollttl 

I';"I("WII,II, I', Will"'. "" N, J, I" ~1l:1. a:j 
AI." l/tll \'"ul I. Wllj("" W •• " UWII'"' by .h·' .. ,,,III,,1 .IIIIW. '"I'll/Hi 'u,.jfJ' Iilul "i. 
""1',.,,1 wU" '" 'i'I/,lfi,ll, N, /,', 10;1;1. "'".,,, 
'"11" t, /1,.11'11, •. N, C', .', lilli, ,,;, hila 
')'/1'.'"11111111" ", ,",1 ,,,,, "Iii 1O'Ut 1."'"14 'j •• ,1 
1" I"~ ""(~'j1IIII.I'. 111101/1".'''); III, ,ult,. 
/( ~I," J', II,."." 'I'd ,~ ,/,,1, c '" .• '/11 , II, ;11, ... 
f','1 ,',.,' ;If II '."d." "/ I< ""d, i "",,,I •. ~ 
11.1'1" 1.0I111i( .,q,j.,1' , .• 1, II", ""1/111/ .. i,I,H, .""1'" 
"/ I>",f.'/III¥ I ... "Ii, , •• ,11, "\111",, .... ,', f",1 , •• , 
.I.i.( ,.11"'''''1'11'''' I/IIII"~' '''U/'' .,,,11,,,,,.,·//, 
,',IIrl WII.I, /illil, MIll,. HI, IlI/"II', il,j 
I f""'" "I , .... "".I"f' I. IlIj"I~ Illrl,,' HI,lu/lj,' 
I,.>il II ... 'I' "llfI' ,... ~ •• 1/111"" /,Iil. ~'I fI,,' .1. 
/", ....... 1 ~'H / .. "., "/110 iI.jI lil/lf/ .. ~II. d. d,ul 
fll~ ,., I •• ". I •• ,1"'1,,, .,"'. 11,,· ·I"hl,·'"", " 
0'./ ... ",' I, Ivfl' 11"I",IIt , J/~~.I~;!I·,'1 / '", 
1/1,111/ fll. /'Ii, h,. '.~\I l.j,,,".,lfllll', ,,""':1 
~j"", '" ,I" "'~' I,IM ~'III"I" I' 411~" 1/," '''~' I,ll 
fl., /'1'". 1/1,/. ''''Ifl I'ttl"~ I 1'>'//;1., ij't 
'1 ~ 'I~f '/'Il.h JI/', j.\~ Y, flit i"., "'Ht!~/,q",'\o: 
t'IIII'J/llj •• ,.",,, .. ,, '111'/' 1;/ 1,t1~, ! I't; 
;'1"01 \I ')/1 ~,.Ii'".>! r", ,,~/,,~It,' If· ••• " I., II "" 
1.f.;'4L~l.I. " ll#ltlJ ,,; II.'~)H~L~JI f 1,/ f't', ." jn~ jl-I 
liJ'I,iJ j"" 'j.lil,," I .. ,'" I '.i,/".,"\ 11.&/ H,·,' 
',I.i, /11,,11 i<~ Ii" ,,,,, j,."" "I'I/ .. ~,-,j ",,,/ 

1,,,,,,1 with II," 11111/.11111)' •• , ,,/ tl,,' "WII'" III 
II". VII'")' trllll",WI/II"," "II I, /',.,1 •. fVff,. 
)0''''1(11/11//1 '" WillI"" 'It "1111. :s;n, jI,I, I'u", 
;lUil fddH" 11,.1 JI"'~"'"'''' t.,I .. , iI,,""" i 1\'.,./" 
l\1~:J. '<llVlliI''"' fl." •• ",,", VI ,,.1, ,~1I1 
/'/lu. ""'. 'j""~I'''ill jlljll/V, '/I\/ •• ".f"" .,1 nl"", 

f I" ' , , "'1; ,., hI' lll"HM- ',I_J,T .,,,'d'~III! I, "t/l'Ht)'lIi 

(", I • ',~I"'" 
• ~1I1', "11,," '"",. l,nI".I/, I/.I'~'" "",,, •• 

'''''lIfI"" ,.f ", A", II ••• " f!'f,I." " 
'/I"jlll /',,/ " " " I"'t, 1 "0/"" f.ilI I 
1011'"' """ HI /11/./, I ,,1,'/" 'I, , ..• ~. 111,11 
, /I.J'/, " I f' I Jilj l. ••.•• '",f .. f,i, ,,/ 
i li /f ' t /1'/ /Ii II.·, I" I'll' I II, 11";'/, 
I, " I ,',.,j .. I'JII'J I I,ll ... ' 

I',. ~/1f1jll"II' "I;'t"'" ,d.II',1 ~'jJ ;"'f-!H',fdh" 
"I "'/111" ", ~ it ',111,<1,".,,1 '" II.. 1"11,, ..... f 
'",~"., ,,.111:, /11,,,,,, , ,'1,,(, ,I'i ),1. j j" ;.; 

" .'/ /11<\1/ I't""" , \~II,'IIIII" II", "I rl, 
"'II'~. "'J'I, 11111 111.1.,,", j<~. I " , M , 
Il'f I;~~" 1111 Iw H'J I"~ I .. Y, ilTli '1"" 
VIl,,,j/ , J ;",'/1', 4·,·1"", I,!~ ,,'II/H 
/I';'! "."Hf Ii.,,, 1f11',,'I'," ,., "",."/1,, 11 .. ,., 
Jt~~ll.u~t.il d I, ""H1Jl.,- f'fH~~~4·tJ .. I!~ ',1 11!!'1 YJ"d: 
Ii.,~ . .,..q,;j 01 !iP, tl-f'J1Hljv~~~ fj!,,~\_ t"J'P,'JI :' 
I!II. /,I/'U, 'il,d, /11':1"* • ., {~" I"",,, III! 
i,,"J'i II"", ' "'"" li,!.(", ktl i·' ' ~ UI, 

• 



§ 2511 BURDEN OF PROOF: PHESUl\lPTIONS [eIlAI'. LXXX\'Jll 

cllution (which is perhaps only an illlplic(1 corollary to the other) to consider, 
inJl~c rnllfcrinl-for-thcir_belicf •. llothiny&ltt.· tile clitap'il'C(!-;' r:C:-,JlO sur'miscl-i ,;ilscd 
Q!1 •. ~hc-pl'cscnt-Mituntion '6f 'the accused. This Clllliio'li' i!dndcc(1 Jlarticulllrl.~· 
Ilcedca'iii criminnl'"cilsCS: 

1877, Anon, Sdntilltc .Juris, 28: 2 "The truth is that, ulthough thl' Inw pa~'s a prisoner 
thc c01llplimcnt of supposillg him to bc wrongly nl'pused, it ncverti, :I'S, kno\\'~ \·'.·r~· \1'1'11 

th'lt thc proLahilitie~ lire in favor of the prosel:utor's aep!. " .. on he ng \\'1·11 found,~J. ... 
Those who think thus Ithat n prisoner is 1I\0re likely to he h"'1,litte,1 thUll a pivil defendant, 
b(''Cllusc of the rcasIJnllble-.llJubl rulel hllve failed to llOlil'!! thllt it is 1I\OI',~ importllllt to II 

1111111 to look inno('ent than to be 'prilllu fllpie' thought So. :\0 !ph'i11 ,It'fendllnt is brought 
through II holc in the floor; he is not surround,~d hy II I,"rriel', 1I0r gUllrded by II hepel' of 
thievcs; he is not !llIlIlc to stlliul U)I nlone while hb Ill'lions lire bdllg judged; nnd hi~ 
Illtest IUhlress is IIl1t presulllllbly the jllil of his ,'ounl~'," 

188·1, JIUJII., '1'1.·n Yellrs II I'olil~ .Iudge, h~' .'udg'· Wiglittle, p. 20i: "1'//1' fl'1'.vl/lI//,lilJlI 

or imwI,'I'/I,"". It i~ greatl,\' to he f"/lred that the s"-I'ulld Pl'l'SlIlIlptillll IIr illllll""III'e ill 
fU'Ior of the pris"II'~r lit tllf! ,\/11' b II pi'eI4·11'·". II d,.llI"i',II, 1111 t'lIIpty ~""11'1. 1 t I)lIght Jlot 
so to be, hilt it is. Illlfll~ Choate suid llillt 'tliis PI'l.'SlJlIIPlioll is lI11t u IIIPre phl·IIhf.' wilh
out IIlClIllilill'; tlllil 'it i~ ill 1.11l! 11111111'(' of c!\'i,h·llf'c.' (or tlw d,'(c'l\dllll('; thut 'it b liS ilTe
si~lillll! us tlw 11I'1I\'4,'IIS lill ,,\·,·rt·IIIIII."; thul 'il lion'r,; 11\"'1' IIii' I'l'i"III1'" liS II gliurdillll 1I111l,·1 
thrtlul!li""1 Ilw Irilll'; tlllil 'il Il""~ wilh 1'\'1'1')' plll'l IIl1d 1'111'1·,·1 ,,( tho' "\'idt'liI'li'j Ihul 'it 
iMC!'111111 tlllillf' witll'!ss.' This b jllsi 11'11111 il shllllid I,,', IlIlt Ihi" b jll,,1 wlillt il b lI11t, 1''''14'
tit'lIlIy il b of 1111 IIvuil 11'111111'\"'" ill Ih" trilii. '1'114' jllry tr"lId it 1111014'" (11411; t\al! Jlldl!4.' 111f.' 
~1I11ll! 1III)IIl1'II1 lil! lI,hllil:; il ill tl",II,,)' (IIrl(t'(~ il ill 1l/"J.(III1If!IIt. It i," d"",I!t'1I4'r, 1'\"y, so 
fur f""IIII,,!iIlK 1I1f!,..·ly ilIIII"'l'lIti",', it i" li"t ""z/II'dllll1; II, ""~. 1\,"t ill Ih,' Irillllhl! 1'1"':'111111" 
t\'"\ 1M /'1.'\'1,,,,,·0), fly 1'11111'1 111101 JIII'Y, hy JII'"""'llli"Il, 1',,1i"I', 111101 1\", 1'1I1,1i,' l\a" 114'1'11',"" i:, 
Jlrl!:jlllll'!o) 1!II1lty, 1.1.'1 "I"'')' 11114'. /IS lu! 1""li~ 'II~III II "ri:;'IIU'"III tl,,· 01, ... 1" 1'lIldully h''llli", 
III liilllOl,lf 111101 '111',11"'" if Ilti~ h" IIl1t '". 

'''nil' l'l'II~"1I I~ "lui,1, 'I'll" wl'lll,t "'"11"" Iff I'rilllillill ",.",·",ftll,·, (1'1111' IliI"·I"i,,,. ~ "J",,', 
I. o)".,il'llI'oI III ~llIjl litH 11I"'Mlflll'li'"I;j ", 111" .... '·11",: IIl1d IIII'll" 1,'nlll'il,d'II'" "r fill II I ,/,/.1' 
~1:A"""y fit '!"lIIpl,li"I-1I14hillf{l.oI tlu. IJllIl!i"ll'ut"'~ 11111,'", II", I",\hl,·,.jllll., 1I"IIII~i1ill" IIf 11,11 
I(l'IIliI~.JII"y "",111, Ih,' l'ld,lidl), '" II'I! 1111,',,1, 1\1" 1'III1I1/1il"","1 I" II". 1""1"111', ,I ... 01"1""11" 
"f 'wil, 11111 ""'II> ,f lrilii. II II! ':11("'" ,:.f 1111"11'" "I ol..r"'1"1I lill jll'1I''''I'lllill'lllIl'> d"lill iI" 11""d, 

~,." ull ~"IIIIIII;r ",1"1''' 111"1 •• 1,,,1,,,,, I., 1,llId'I'1I II", i" "'1 ... "11,,.(,,, •. , I", j.,!U nllill.d III "1,"1' I,I. 
111'1":" wil" i, .~ 11111,1,' ,t! "YI,II'''' 1'1>1 1", III, I I .... 1""" ", I h" ""I""~III~ III 111/ "I' , 11"'"11,,11111' "0 
'/'11 ~IIJI"'''''' 111111 ,111'1,,.,,,,1/'111/11"11 lit ill,I"',:III.':, I'hll'\, 11111,111'" •. " , •• 11/1" 1'1'''"1,1", I,· ""I 
I .. /, .. 11' ti,l,. 111111' 1'I",I·.,.j 'llid ~1,u'IjIII·,j 1" ,1"HIIo i~ IHI ",It"III'11I ~ 1"'1 ~I" ... I" oIi 1'111 •. 

"Till: IIII,I'III:/j' I"."''' III I III! p':lo'/III'I ''''~lIlh,''' III" I"HIII"J,/1,," III", i .. 1"'i,'IIII".' 
1,,,,,,'4 ,,' .d,~), I ... "",",.01,,,11 Villi I·j I,,: Ilid III )11)]'1 Wlt>- I.. III III "ill ,,"I;. "" I'JIiII 
WI,." I.d"." I .. I; l/til ,,', IIIul. I; III: I"/I II, 11", d",','1 W"Y ,j'I' ,,11/ ,,,,I J"lil J11~,. \\1111 II II! 
I'J "'UII,I", \.1", "~'I "'HI."I;. ,'II"'"/11ill 11l11',' 1/111 '/II/i' 11","'11"/1)'111,' II/ 1111 1'" : .• ,1111' ,,/ 

.11,1, IIIIII~\. I, ., 111111 "I'Ii, '1 .. " I" I"",," 1/1/\\, ~lI II II' ,. "Ii I~: jI".<'III/,,,III'Il,,,!,!r/ ..... 1," i. 
l,j/·.l"'JlIlI.i, ~'IIII,. I 'j I" "" I ,1 11., I,,· I. "",!ijll)l/~1 fill,. III" "v 1'" "H"" "'1'.11/ /,' II I" 

/1)1 'flhn """"lill' 11"'1 til 1,,1, "1".,,, 1I111h~ ".,.1,,;)/11 11'11,,1/11 .".11'111 j,. II'" '~I",',I, !I, '"" 

I,d,1/ I'd In;;'IIIII ,,,,IJ,/f 1111/1111 Iii /,,'.·>11"" 111/111' .HI" IIIIII~I ''''''/lll~ I.. I"'u' ,j WI,,,' 
"!I./Il ;IIH,1i Ih. 11,,,,1,· "/ I""H ,,, l'fI~",·,jI/·11 PI""!!'" """'1'''' 1,.01 ·,)"1,>1",,. /1/ It'l\ I. •. 
1111 ... Hh'·",)~ III "!!"" '''/!IIIlI' /lI"'Ii, '" '" II,,;.. lI'liHI/.j,.( I \I" L ),1 ,.'! /"'1'1'/11 ,II /1 

4' 'Id., IIUh l'lllltl. 1./ lilt'" t (I ,~: ".!lH:,:) 
.J oJ~ , .:, \ .1., i ItH,·j ~l' J,~ ,:1 A' )",.-11'. 
IJ li 11 'f ,'di !.i~:J illll~ 1'~~j) 11",j ! 1/ 

q .. d '),1,:" " ~:;u 1J "~<lJ 't' (',1/ .' t' 

.J j ~ II , ~ I j , !, ,,>t , " f' I ; 'J r , , j !:II 1,1/1 , , 
• 

I , I I ) , j.. ., ' , , ' • ' , , . , . " " • . ' I 
• • , I • 

I • . I I r , • I .' i . ,. : ~ \ . , " 
, 

,'II"';~ 

I . , • 

0".11:1,' ~ t·"" .:~.I) J ;;#I,d!II I',·J II' 
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§§ 2400-2540J CRIMES: INNOCENCE § 2iHl 

ohjcct to be nttained is worthy n good denl of experiment at the risk of n good deal of 
huvoc of old·time fonns nnd pTOct'Cdings," 

So far, then, liS the" presumption of innocence" adds anything, it is merel~' 
It warning not to treat ccrtain tt !ngs illl properly as cvidence. 

2, As to the second fallacy, it seerI!'" ll, IHl\'c becn lIlainl~' propllgatcd by 
the passHgc of Professor Grccnlcaf,3 declaring tlillt "this legal presumption of 
innocence is to be regarded by the jur.\', in c\'cr~' case, as 7I/atter oj air/c1Icc, 
to the bcnefit of which the part~' is entitled." Hut it cannot be rcgnrd{~d liS 

"matter of evidence." Z\O prl'~umpt:'ln can be evidence; it is a rulc about 
the dllt~, of prodlleing ('\'identl' ((/1/(1', ~; 2·10(\). This is, in itself, onl~' II mlltter 
of the thl'OI'~' of prl'~lImptions. lind tl that extent lIla~' he regarded us It lIlere 
qlll'stiolllll' words, of the wa~' of phra.~ing II rull.' UpOIJ the o.;uhsiII Il(,C of wll.ieh 
t hl'I'e is 110 di:-;pute, But when I hi~ ('I'rOlleoIlS thellr,\' is IIIl1dl' thl' groulld for 
ol'dcl'illg nl~w trials bl'l.'lIuSP of the lJIere wordillg of a judge's instruC'tioll to /I 

jlll',V. the l'rl'OlIeollS theor~' is ('IIJ1l1blp of ('lIusilig :·i('l'ious hllrlll to the lid· 
ministration of jllstil'(', And, hl'I.'III1S(, of /I t(,llIjlOI'III',\' 1I1)('rJ'ution of dol'trilll' 
ill the F!'lkrul SlIPI'('lIll' ('('III't, ill <'offill ,', I 'lIitt,d Stlltl'S, Sllf'h 11111'111 \\'11:; for 
1\ time illlpt.'lIdillg.4 :\ IlIItllhlf' 1I1'lId('llIil' dpli\·I·I'IlIIl'('. 111/\\'(,\'(,1', Il,v 1\ IIII1Ht!'/' 
jll tIll! IIIW (,t' E"idf'III·('.:' Illid blll'f' tlu' fllll/lf'~' with htll 1I111l/,\':'is; IIlId it wus 
SIIIIII IIftt'/,\\lIl'lb cli"I'III·I!t·cI ill till' ('Olll't (,f it~ "l'igill,4 III ;'111111' ~tHt(· ('IIUI·tn 
till' l'IHltllgilllls illl/llf'/I("(' flf tlj(' ol'igililtl ('/'fIJI' \\,II~ fill' II tilllf' IIIIIi. ""bll'j 6 /1111 

j Eri,j, ""I', § :11, 
., ',,11111 ,.. ('. ~ • Ifill I'. /'\ ·I:!:!. 1I);llol. I,IH, 

It, H'li', .1\11. III,";"". iJj.J Ilh'.Jlil; II", IIllilll'"1 
.,( I Ii" I '"qll. "11"'1"'''11.,, 1I1"1i1 II", ,,1.111/' "Ii""" 
,,/ I ill'l ,,, •. ,,/ " •• 1 I, 1I,j1l1~ 1"11 Ii',III), 0/.,..1,," tI 
'III~ """'111.1"'11111"," I., lu' ""~IIII'lltl' j,l (U\I" 
IIf IIII' UII',.' d '. Tllhl 111,1111/"1 11'6,,1\ I ,t ''I' 
I'I~" lit 'hlIP filii' II, tt,l I,,,, f I IA~I, lIt r\iJ'I, I 

II i, .Ii,II' ,; ,'.,:, 'I ["II' 1',IIIt-\/i1/ 11111 III 
h;!hl ~\> t I {' 'hI, J r~ ;)11 rd, If ~~Ij" /iI~ 
I Jh',i, ll,1 i'/lilllld",I'} 111')"1""1111;1, UI ,11"11, "II L.lII'I,t 11,,11 I,tld! I,'I;,IIII'l1tJII'", 'I'~I 1, • .,1,,, 
OP 1\ IIII 'd I I .. ' ./" IIIJ ,,' iJ.:· "j~" i"; Il II',., 
Jill) (1iI/!I.'II"'; il. IJd..l 'Hi;1 ~Iu 1'11':111",,1 
1,'111 .d,p' d I', ;II,' 1111 ·.n. ,II, H.,"'I" '~II" II'J'1 

I"W tl,.d ,,'I",l.,! "ill~ fiJI #"'''''11' t~olo It'I'' 
,d'q l' ;'! 11.." 11/1 '\r/" ~ ,I) Ilfll,II' 'lilt,! 

1."'1,,,.,,· 1.\ tIJ~"I' d ... ' ,."),,I,,'JOI/I II el, ... ,,. 
• 

~'Id d fl,' 'pJ',.,J,;J"dl 1, 1 ",1,; t''lII',ll-tt'" I,f~ 
li,- , , .. If;", 'J,' I ,II., I"II"~/, til' '!I~IJ ""It 
, I .~ 0"",' ;; ··f/, ~I j,t1,' r ,!Iii ftll\1 
I ',ul), J!"~,,.JI I! tofl ' hi- ""II".thp ~~:"i';}J ,j.,' fld' 1,,1,')iJq.!;'j 'II 'lIIi",j·t i., 1.1 
,j,!,: ~I' ,L· ,j,LI, I!],.', II illil" j,llt ,,,d 

II ! j ,,' ;h'l', I to'l,' f' I I: t,', /'j: J Ii; ,.J"/,,, 
',I tL. !1~1!,I'Ii'.! /1 ""i/' ,Io,.J ~, t,;!! " 
I I j. I '., i , .. ! ,i l .'; ~, t 'I ~,. t~ J I; I. ,; J .; 
I I {, I "I"~~' ~11 .tIl \', ,-J!' I t' 

. I:: I,.J' .,,,, • I ,. /'!I/ 
~I!. I 1'll , !, .. "'/'" "',I ,Jd 

. .' , ,. , 
• 

• 
)\,;//;1,,1" 

J • ' 

j ;11' 

• II i. II, I ... ""."rI·",j tl,," II .• ""illi"" ill II,,· 
AjI..II·I\ I'll." 11111"1171 \\". 1,"I,li.lll'l, .'Ii .• ,,
ql"'ltI.~' ell a 1i1/1",,1/1,' 1"1111,"'ill tip, PII'''IJIIIP~ 
1111" ,1/ 1IIIIIII"'ljI'l', "II'IJIII,) ,~f ,till t'lIthli "»Olf', 
,j,I!, .1.· .. I" 1',.,,/0'.'"'' J,I""" 11" .. 11.·)' '1'1111) "1. 
111 "01,, 1'lIlllIrll) 11.1 '''IHI/. ill IIJ,id, Iii" 
1,1,,1,,1; "I II .. jl/'·.'IIIlI"I,,'1 \\,,0 "»11'11,11), 
1",111111111 d II" ,IIC "I/Iilti H' ,.Id;, "IoIH/UHtil..d. 
hlPI ,I" I;,lIlt,')1 I) Id I La' "111,,'111, IH I U' f'lIlti,. 
,.111 I'll I 'litH ,t III d",HI, IL~~ 111'11111' \4." " 
,,11/11 • ./ '" 11/1 ' •• 1".,,1 ,,, 1'/1,' • "" 1i/l"I""~ 
"".11 ..... , , ',j,IoI/l' Ilh\/<, ,~"".·",II. II. 
I' 1,.;1 

u j '~I "lij'Jtlll,ti' 1,1 HI,: 1/' f !jljj,~1i .tIlp,t'tp fl., 
11.""1,.,, III 'i'l • '."illl I liJ'l I, ,I i tJU/, '.IIf'J!.'~ 
• I' ,. "'~~''il" i' '".' I h. /I,ll 
I'< '/ 1.'1/ !Ji I .1(, 1'111 I" ""H!, I ,11",.1.1 
"oJ .AI.! '11/;, ,'m t~ ~'lI P/H, \\,.nlli t 

/'I11l1, j:" ,\L. ·11,. ',': ,-J: '1#' I,J /I,d", l/t!f , . 
.1,,, .. I" I., 'III"~ , ··IIIi·' I I, I/,i Iit/J 
\\ Ii,j., I 1,0/, I I I It, iq"1 1.1,11 t'I,,: I' \111'1 
iii I!I"" ,,,,,", I "·i·I< ./1, III III' ', .. 
I .. , Ii'" JJ ':0,,·, .1 ~t ~II'1"jld,J: illll'" 
Il.,,·,·. j. ,,!,",. "I II,:, I" /' ,. 1;/1 
••• j .. " '" ,I, ,,~I /'JI'l j' 'I'I! i A/IIII~'I·' 
',f' 'II Jf J 'f! :f f 'JH,i ,~!" l"t'jt!IJj'd.' , .. lthJ 
It"~ I I ,J 1', f I' "I, j~,.d dol # ,.~'th~j,II:J~' ,I 

l' ',' 'I' i ' 'I. ! J I' I'" j J" ~'r' ~u tI' 
t" "j;; I.' J I'i t H' j. J ~ J j L,.I ,j ~ r J i, ·tl ~ , ' \' 

lu :i \.\ .'1 I J',11 I",i~,'~ I I'I! ,4" I:-I,tt 
If' :"4 Ii /)", t:"f-ili t'!,1 j , 
11 I';,' j",! tJ: I , 
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§2511 BURDEN OF PHOOF: PHESUM.l.'l'lONS [ellAI', LXXX\,llI 

sound vicws hn\'c gradually comc to p~c\'llil in the greatcl' number of juris
dictions,7 

If a legitimutc prcsumption on a particular isslle is raised, so ns to create It 
dut~, for thc aceu8l·d to producc somc c\'iucnce to the contrary, and he docs 
110t do so, there is no reason \\'h~' the jury may not bc rcquired to find accord
ing to tht:: presumption (allie, § 2·l!),j),H But if the aecuscd docs adducp. some 
c\,idc.llcc. ulld thus the CUHe cOllies into the hunrls of thc jury free from thc 
presllmptiol1, the rule about persuasion be~'ond a reasonablc doubt (allie, 
§ 2,1!)~') is in force throughout for measuring their bclief, Ilnd thcy must be so 
pcrslllHlcd, ill spitc of the rule of prcslImption; t his is somctimcs incorrectly 
cxpress(·d h," saying that the presumption of illnoecncc ocarml/r,y ,llrc,V11l11plioll,V 
Ilf/f/ill,vl Ihl? (WCII.V('r/, U 

~ 2td III, Same: (2) Malice, Intent, etc. The \'ariolls nets constituting 
the out\\'1I1'd pnrt of Il ('rime IIrc somctill1l's said to {.'Ol1stitutc Il prc~;ulllption 
of II/(/Ii('(~ 01' ('rilllilllll illll'lIf, Bllt Inost of these instllnces Ilrc to-dllY IllHler-

I I 'I " I' '''' I f J ' stoO( to II' Cit It'r (.'011(.' IISI\'t' prt'sIIIlIptlOlIs, /, r, rll cs t) Sll 18tllntl\'C 
Inw dt!fillillg lilt' crilJlinlll III.'t (aI/II', § :.!.I!I:!) , or e1SIJ IlIIJr/) illfcrCIICCS of 
.\',./'r. 1"~1", Jlllrtl,'y r. 14t II 1.11, rIa :"\','lIr. :11(), 7:1 
~. \\" 71-1 (Iii,' I'11f"h" hlll,.,ti,"II''); ),111 III. 

i".",,,'''''" ""oiltllll( il iM ""t h"I0\ ,·rro",'''".) ; 
1"\", lIunl,'}' I, ~tll' ,.',f, ~ .. Ior. :!','·I, 7f, S, W, 
":I'~ tlh., f '"IIiI, ,'''N' •. ,\.',); 'llI"hli .. " krl I,", 
,1,,1'101,,011; 11>(1\1, ~I"\,,'y ", 1"11111'. r.7 N,,),r. 
171, '17 S, 1\'. 1111 (r"\I,,willl! 11,1,11.,y I'. 

:-,.,,"'1, 111:/, 1\/1:1, ~1"I""lllt'I"1 I'. Ht'II." III 
'Ikl I', "1'1" 11',1. I:H I'll'" 77; 1'1. IlItJ,~, 
1'""01,,,)·'. W,II, 77 \'1. :jf,l/, IitJ .... 11. I,ll (Wll"fI' 
""11,,11, t', '/" lOy,'" 11/1,,1' ,..·rO:I'II"1I til I'r"(" •• '" 
Tltll}','r'. 1'/ It idolll III II", (',,1Ii1l "'I~", h"'·:". 
II/Ilil,),· ill ",,,h' 111' h,. ",i",1 "" 11,11 0'11'1,','1 1",01 
"''''I''''~ I/J I, ( II,.. .... "10 ,.,,01 ,,,I,, /",",1111 • Uh II 
i_ '" ",,,1,,,,101 ... 1 III ,"" 111\\" ".'1 ""," ~",~. 
10',,11 "II",,~I, ", IO'MII,,' I. IJ'"." 11/1/'1, .~IlIli' 
, MII~II 1; ",,,.It Idll, II:. I'", Jill 

fi'~II"H lI,I,IjI.ttl." "1,,, IIpl,,,I+"",,,~ fllld',", 
,I",,', ,,, tI,i ,,,1',1,,/",, J, .... II"", '" I 1\rI1~1 
\/11 IJf 

I Ill' 1,111.1') ,,' I .,lliI,. I' ,.' I ••• ,1""'111 

1I~1i) ".)""/",, ,." I" "" 1"II11I1I/'F , .... t .1/·, 
IWI', VI !I Ii., II " .• ("i.,',. I J I .~I" I j .~II it .. 

ml" II'''' lI~jl') , ,.,.,1, 111'1.1/., I. 1.1,1" 
1"" i\I'1 'I'" 11,,1),; I olil.'" ,'./ I '''II 
""'1,1,. I, """, H" "I jl' II/',ll "Ii II"~ 
jtll/i' t.l"""'" , '\I"" I,:,: ,,' III, Iii 11" 
I_I I"~ ""JJ "1,,1, , , "", I. iii 
I, )\ :,U .j",,,1,,,,b I H'Il' II/',i , "I., . 
il'"d~'1 j J. 1<1.,.", /1111 /"1 I, ,.. (11'/' , I,. 
"j~ I' .I.iI$_f! ,,'I ,,' lI~jf'.t. J .j.j I J/I' 11',1 ,Ii 11I1I4J' I J II' 

"1,1.,;" ; .M'" ".\/" t' .. "A, , '/""11",,·/ 
lill Hid, I', ,,; I, ~ /lI/V,_I,,,II,," ,M" 
II'Y',I llI/ol, , " Iii I j h /;/." • iI .\1 P i~ 
,fjll/ ,1,1/, J. ,," ~ /'''' Iii, 1,1o",;"pl 'J' 
i" I,,,,,. '1, "" 1'/,,, I, 11,~",·j ",Ii, lli/.· 
W'/t"~1,/ .'.) iillt:'.t! l'Ittll J I,I e~~': l~4 It~'J 
,I,t,I/ /1)1'; /.",/, , 1""'d,I, If'f /'/" .iw 
~;I) ~~ ~ f,'i:i Id.~~ .. J I j".Yil 1ql ~Jil ,~". ".,

'IHI~j.tI'd .1 ':("~ d}~i,,·. p. ~J 'f '#fhl *",~q} ,d 

jll~lnll'ljf)1l .. " '''''IlOllld,lt· dllubl hllH 1"',,11 lull'
'I'",I.'ly l(i\'''II); WIll, Iillll" n n'\. n"troil 
F .• ~ 1\1. Ill", ('f), r. Ell IllolI , :!tlt, M ... ~;I\l, 1t(7 
S, W. ~:I (" '1'1", l,rl'.'III1"liOIl or h'Il"""''''I! I~ 
" .. t in Ilh,'1I livid,'''''''' Ii. IlIi" (',,'"I ill .. ITo:I'I 
111'1<1 In Hlllt" I'. HUIIII""Y, 11i·1 M". :.!I\.~, '1'111'11 
It ... ·r,,"'"I t." 1"1I,,w c .. m" ,'. (!, S."); Okl. 
11111/, JlI'rry I, HIIII", ~ 11"1. ('I', ~IiJ. III I'll", 
'\711, IU I 1/, 1',,1/"'1",11'1' I' tilIlIU, ~ 11"1. I'r, 111:1, 
I I I 1'",'.1)711 (1'111',.(.,1 "lOilli'lII, lor IIi. ;lIlr'~"JII, 
,f" "I'I.n'I'Ii,III 1',.01"00,,1 T/II,P·I'. 01""1"1101 I'll' 
Ii"" .. I III" 111/1,11')', ,,,,,I ""nlllilti"l1 1111 1/", 
I""~,,,d"M "II tit" •• ,I'i,'di; /11/1, .'\,lilil' I', 
1"I'Itll, I) I lid, '.'r ~/')1, //10 1'111' ~ 11\ (1.,,11"'1'1'''' 
I HII,t" "III"~'·'II, "" /V/\I, t·"III." "I" 
."11"1,,, ::').1 I'll. u;/. "~) All /"'1 "",/,,,.,, t" 
)f,.'HI'1 "1",1,1/1)' ·,1, II", 1""''''"11,11 .. ,., ""\ 
.",,,,,,., ",1/ "'1'11'./1/), It I IUlil. 1'1111111 I 

(/'''ill,,>·, JI'l II· I i'H.I, f,lI All '1111.,' ~I"'II II, .. 
"\ 1,1",,'" 1111/1,. "'.111 ii'll'", I.,,) ,,1j.1II 'liulil/ul.l" 
d""I.I, 1111' ""'~Il"iI'li,," 1,/ 11,11111 "11.'0: 1111" 
I ' " 

'I',\'r8 II. 1""'"'"'''' ), 
I If 1/ Iblll A/lI'H' I I' i't. I nt, I'll jill, 

j I 1t"I' J I" I/'H'j1I"I",,1 1111. "I l'"'~""" ,11",:11 
'Ul~ll .u' It1lldft. in "ul it-f,t1' 11"11 II' 'i~ i,l, HI t' til 
,I., ",1,1,,,,) .'JIII"I'·I,I '" , .. ill! H "" •• ,,, •• 1,1., 
./",11,1, 

'/"'11 11,,,,1,,',, I' /'! I nt, I' ,I ,.,Il Ii 
"'II' ,jil, ill", ",\. ,j."v 1111' 111'1,11 III .. ,,,· tI,~ 
..,I,,, "''''/I''II'!)'''' '.,,,,.i,,.,I,,, ~ Ii"~ h' II,.· 
oI",It, "i I d, nt'" VliI,I"., iI,I' ,10/,·,.,1111/1 ",. 
jlJllj t'> "11>0,,. j.ij"" ~ II, (i, il ~ I , 

,.,+" """ ,""H .. IPd l.dJ'~ 1"'."'''''' II,., 
I"" oll'I'II .. /i 1,,1 ",11"'''''' I " II" ,/'/11 .. 1 .. ,,' 
,"(/",",,. "/1 l'II",If~pli'," " d,~~IIJ, !. 

I "III. h·"I,I,. I ", .. ,.,j •. " j I j I .. I ~ /1' t" i'~' 
'/I~ IIIHJ"'!I,tt;~H" '~'1 1~'.fIftPt'n'IH '; fJ"'j 
/./1 I! f HI "IIi, I ~I\ Ii' I.' 

lil/,I/ q'"'f'I,j , ..... ' /.", .,; ),. IL, ",. 
'f~pJ~ : .... 1:: tl P'1J"'t(t~ I If Ir t -"Iltl'~1 

flll'.i 
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§ § :H!J9-25-10) ClU~lE:-.i: ';ELF - D EFE:\ C E § 2511a 

fact (ante, § 2·191) not affecting the accused with 11 duty to prod lIce 
evider .ce.· 

§ 2512. Sa.mo: (3) Self-defence, Alibi, etc. It i:i generall.\· said that in 
criminal prosecutions the burden of proof is on the prosecution for 1111 the 
facts that arc material to the crime; so that, whether or not u particular fact 
is one which would in a civil action be of the nature of un affirmative excuse, 
it is nevertheless in Il criminal prosecution It part of the burden (in both 
senses) for the prosecution. The absence of IIny affirmative pleadinJts b~' 
t.he aceused, and the Jtelleral polic~' of caution in favor of accu:wd persons, 
seem to have been the theoretical and practical reasons for this result. XC\·~jr,,\ 
theless, some inroads have of recent times bel'n Illude upon this OI'thodox J 
principle, und in ruany juri~c-'ic;tions it is act'epted that the hurden of proof 
mll~' fur .. certuin sorts of fads he upon the Ilt'cusecl. Cl·rtainl,\', the se(()nd 
\'urdl'll, i. r. the dut~· of produeing sOllie cvidcnce (Ulltc, * 2·187), ought in 
some instances to be upon the IIccused. The ahsellC'c of uflirmnti\'c pll'adings 
ill dcfclIl'e ill no insuperable objection to sllC:h a result. The judieial .·xpe
I·ienee with ('ertain issues Oil I'rirnillal tria\:; hns seellleli to justify such ex
(,pption:;; allli thl! fixitJg of a pnrtieular fuet Oil thill or thnt part~· /IS II pntt 
of his ease ill ill gl.'lIernl onl~' n question of sound polic·~' liS bIlSl'c1 011 (·xpl·rielH.'c 
(1/IItl~, § :.w"(i), 

(0) A f!!w c.:Wlrts S('('III in gl'llI'rlll tu place UIl· the u.ccul)C:c1 SO II ll' sort of 
"'''~'-'- ~~~, '"'-

hurdell or proof fflr jiiW '(,id ill tIl/' nllture flf I';m/l.v/! or lIIiti!Jfltiuli.' (/,) A 

§ 16\111. I l'II.I·d IIhIHI.mlllli\ " pn·.'IIIq,Ii,,1\ 
III 1II"/il'~ "'"111 Ih" '/41' ,,/., "",,,/III 1',.,,/"'1/: 1/ ... 
1k!1~, (jill",!! ". HlIII .. , UI) (ill, 1)\11, III H. E.Ilf1~; 
Iru/, 1\/1:1, W~liy ('. HIli"', Ihl) 'lid. ·111. IflO 
N. I':. 7;J j 1\,",. 1111 I. tillll .. \'. '/'1'1"\."11, h,~ 
1{1I1l. nO·I. 1111 1'111'. 11117 (I,,,,...(I/! 1I1.llIillll, I,y 
/1"11.'111, :1., "IIIl/! I!.I' '.'''''''~' ,,! II,,, /"".'"111'< 
I\',II) i II Ii (1)711, 1'.1111. '" I "II,., Ii 11,.11 .'II~, 
"1)10, M,'II !/)·Ih, / ""11. , •. \'",1., II Mil", 1M, 
!II.'; I "M)," ',,'ll ,. 11111'11.1"., a' jill)' ·11i:III,·",j· 
j"1! "1,1111',". I,)' HIli. II , I' .1.); AI 1'-;, IIlIH, 1"'11' 
I.I~ I'. WI/II, III) ,." 1.-1" IIJI" 1,:111, I,f, N \\ :W/, 
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§ 2512 BURDE~ OF PROOF: PRESUMPTIONS [CHAP. LXXXVIII 

few Courts seem to place upon the accused the burden of showing that he 
acted in self-defellce.2 (c) ILJ?<,g~!1~r!!J!.r conceded that the accused does 
not have the burden of pr?.':i!l-K an glibi/ ''Zllf"in-"Sundry-other' instances, 
',. ' 'L" , 5 7 ,L ' • .., , '" -

to "satisfactorily establish his defence"); ing it below the second degree); 1908. Com. 
1915, Do!'ak D. State. Isa Ind. 622, 109 N. E. v. PRimer, 222 Pa. 229. 71 At!. 100; 1911, Com. 
771; 1898, Hetman v. State, 75 Miss. 340, v. Colandro, 231 Pa. 343, 80 Atl. 571 (the 
22 So. 872 (the burden of proving an excuse is defendant must prove by a preponderance); 
not on the defendant); HlOS, Com. v. Deitrick, South Carolina: 1904, State v. McDaniel, OS 
221 Pa. 7, 70 At!. 275: 1920, Com. v. Toml}- S. C. 30-1, ·17 S. E. a84; South Dakota: 11S9G, 
kins, 267 Pa. 54 1, 110 Atl. 275 (homicide; the State v. Yokum, 11 S. D. 344, 79 N. W. 835 
burden of pro. ing first degree is on the State). (the burden is on the defendant); Utah: 

2 The judicial language i~ seldom entirely Compo L. 1917, § 8986; Viroinia: 1894, 
clear as to the nature of the burden. The fol- Vance v. Cv:::l., Va. • H) S. E. 785; 1894, 
lowing cases illustrate both views; Fed'!Tal: Myers V. Com., 90 Va. 705, 19 S. E. 881: 
1903, Rutherford v. Foster, 60 C. C. A. 129, Washill%ll: 1915. Welch V. Creech, 88 Wash. 
125 Fed. 187 (in a civil case, the burdlln is on 429, 153 Pac. 355 (civil case; burden is not on 
the ddendant); 1915, U. S. v. Rohrer. U. S. defendant; unsound; three judges d:ss.); 
Court for China, 1 Extraterr. Cas. 515 (hom i- West Viroinia: 1895, State t'. Zeigler. ·10 
cide); Alabama: 1892, Roden v. State, 97 W. Va. 593, 21 S. E. 763 (doubtful). 
Ala. 54, 57, 12 So. 419 (assault with in- But in civil cases. a plea of self-defence of 
tent; the burden is on the defendan;;); 1893, course places and keeps the burllcn on the 
Boulden v. State. 102 Ala. 78, 83, 15 So. 341 defendant; antc. §§12-185, 2486. 
(similar); 189.5, Dent v. State, 105 Ala. 14, 17 3 Alabama: 1896, Towns v. State, 111 Ah:\ 
So. !)4 (the burde'l is on the pros~eution); I. 20 So. 5f1i! (the defend:mt must produce \ 
1896, Scheerer v. Agee. 11:3 Ala. 383, 21 So. 79 e\'idenee, but the prosecution has the risk of \ 
(the risk of non-persuasion beyond reasonable non-persuasion beyond rcasoh,.ble douht).;---· 
doubt is on the prosecution); 1907, McEwen 18!)7, Pickens v. State, 115 Ala. 42, 22 So. 551 : 
v. State, 152 Ala. :38, ,a So. 619 (former .James V. State, 115 Ala. 83, 22 So. 565; 
instructions reviewed); Arizolla: 1904, An- Arizona: 1898, Schultz v. Terr.,· Ariz. • 
derson v. Terr., !) Arb:. 5C, 7f3 Pac. 636; Cali- 52 Pac. 352 (the defendant has no hurdcn); 
fomia: 1898, People ,'. Milner, 122 C:l1. 171, 1906, Barton v.jTerr., 10 Ariz. 68. 85 Pac. 730; 
54 Pac. 833 (the burden is on the defendant) ; Arkansas: 1920, Morris v. State. 145 Ark. 
Colorado: 1905. Zipperian v. People, 33 Colo. 241, 224 S. W. 724 (but the oefendant must 
134, 79 Pac. 1018 (prosecution has the burden introduce some evidence); California: 1898, 
entirely); Idaho: Compo St. 1919, § 8952 People V. Roberts, 122 Cal. 377, 55 Pac. 1:37 
(homicide); Iowa.: 1898, Sta~e V. Shea, 104 (the buruen is on the prosecution); 1899, 
Ia. 724, 74 N. W. 687 (the burden is on the People v. Winters, 125 Cal. 325, 57 Pac. 1067 
prosecution, nor has the defendant a duty of (the defendant must introduce evidence, but 
producing evidence); 1905, State v. Morris, need not persuade by preponderance); Colo-
128 Ya. 717,105 N. W. :H3; Louisiana: 1911, rado: 1897, McNamara v. People, 24 Colo. 
State D. Ardoin, 128 La. 14, 54 So. 407 (the 61,48 Pac. 541 (the burden is 011 the prosecu-
burden is not on the accused); lIfaryland: tion); Connecticut: 1911, State v. Brauneris, 
111"9, Tucker v. State, 89 Md. 471, 43 Atl. 778 84 Conn. 222, 79 At!. iO; Florida: 1908, 
(tI.e burden is on the defendant to persuade McDuffee v. State. 55 Fin. 125, 46 So. 721; 
by a preponderance); Mississippi: 1897, Georgia: 1908, Smith v. State, 4 Ga. App. 807, 
Strother 11. State, 74 Miss. 447, 21 So. 147 (the 61 S. E. 737; Illinois: 190;;, Flnnagan ". 
burden is on t!le prosecution); 1897, King v. People, 214 III. 170, 73 N. E. 347; !!J05, 
State, 7-1 Miss. 576, 21 So. 235 (same); Ne- Briggs V. People, 219 III. 330, 76 N. E. 409 
braska: 180-1, Gravely V. State, 38 Nebr. 871, (phrasing of instruction considered); 1914, 
57 N. W. 751 (the burden is on the prosecution, People v. Blair, 266 III. 70, 107 N. E. 116; 
without shifting); North Carolina: 1894, 1917, People V. Ahrling, 279 III. 70. 116 N. E. 
State v. Barringer, 114 N. C. 840, 19 S. E. 275 764; 1919, People v. Stoneking, 289 III. 308. 
(the defendant must pro\'e it .. to the sat is- 12l N. E. 571 (proper instruction as to alibi 
faction of the jury"); 1910, State t'. Little, evidence); 1920, People v. Pelinski, 293 III. 
178 N. C. 722, 100 S. E. 877 (burden is on 382, 127 N. E. 678 (confidence game; alibi 
accused to "satisfy the jury:O) ; North Dakota: need be proved only so as to create a reasonable 
1907, State D. Hazlet, 16 N. D. 426,11:3 N. W. doubt of guilt); Iowa: 1904, Statev. Worthen, 
374 (careful mmmination of the cases, in the 124 Ia. 408, 100 N. W. 330 (peculiar rule); 
light of the peculiar State statute); Pennsyl- Louisiana: 1897, State v. Ardoin, 49 La. An. 
rallia: 1895, Com. V. Mika, 171 Pa. 273, 33 1145, 22 So. 620 (similar); Missouri: 1895, 
Atl. 65 (if a kiiling by the defendant is proved, State ~. Harvey, 131. Mo. 339, 32 S. W. 1110 
the prosecution hns the burden of raising it to (similar); Montana: 1899, State v. Spotted 
the first degrec. and the defence thnt of rcduc- Hawk, 22 Mont. 33, 55 Pac. 1026 (the duty of 
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§§ 2499-2540) CRIMES: STOLEN GOODS § 2512 

a naturally affirmath'e defence is sometimes apportioned to the accused's 
burden.4 

§ 2513. Sa.me: (4) Possession of Stolen Goods. One of the most trouble
some and fruitless controversies has been whether under certain circumstances 
the accused's possession of stolen goods raises a presumption that he was the 
thief. It had long been customary in England to use the language of pre
sumptions for such a situation; 1 but whether the language was intended 
merely to mean that the specific fact alone was sufficient evidence on whieh 
the jury might reae!} a conviction if they desired (ante, § 2494), or whether 
it meant that the specific fact alone created a presur:.lption, i. e. placed on 
the accused a duty of producing evidence, so that if he failed to dl) so 
(that is, to offer any" explanation") the jury 7Illl.yi eonyict (anie, § 2490), 
was seldom made clear. This obscurity eontinucd in the judicial rulings 
in the rnited States. But the general trend is to repudiate any rule of 
presumption in the strict sense: 2 

production. but not till' risk of non-persuasion, 
is on the defendant); Scbraska: IS97. Beck 
1'. State, 51 :O-:chr. 106, 70 X. W. 49S (the de
f~nd:lnt need Ilot persuade by a prcponder-
11IH,e); 1898. Peyton t·. State, 5-1 Nebr. 188, 
;4 N. W. 597 (burden of proof remains on 
l)rOSecution throughout); N eu' J el'sey: 1921. 
State t'. Parks. N. J. L. • 115 At!. 305; 
Sew J[exico: 1806. Borrego r. Territory. 8 
". ;\1. 446. 46 Pac. 349 (the defendant need 
not persuade by a prcpond~rance); 1915. 
~tate v. Smith. 21 N. 1\1. 173. 153 Pac. 256; 
Sorth Carolina: 1919. State t·. Bryant. 178 
". C. 702. 100 S. E. 430 ; North Dakota: 1905. 
State v. Nelson. 17 N. D. 13. 114 N. W. 478; 
Oklahoma: 1807. Wright t'. Terr .• 5 Ok!. 7S. 
47 Pac. lOG!) (the burden is on the p!;:,secu
tion); South Dakota: 1897. State 1'. 'i'nornton. 
10 S. D. 349. 7a N. W. 19G (the defendant has 
the duty of producing evidence; but the 
prosec1ltion's caSI! must still be made out to the 
ju~'y beyond a reasonable doubt); Tennessee: 
190a. Legere t'. State. III Tenn. 368. 77 S. W. 
1059; Virainia: 1922. Drapert. Com., Va. 
-. 111 S. E. 471. 

Contra: I!H7. U. S. v. Olais. 36 r. I. 828 
(Street. J .• diss.). 

• For example. in the illeaal dealina with 
liquor. the defendant must prove a license: 
1920. U. S. v. Turner. D. C. W. D. Va .• 266 
Fed. 248 (transporting liquor witbout a per~ 
mit; burden of showing per!Ilit is on defend
ant); 18f'6. Hornberger v. State. 47 Nebr. 40, 
66 N. W. 23; 1897. Durfee v. State. 53 Nebr. 
214. 73 N.W. 676 (the mere possession. irre
spective of explanation. raises a presumption 
cf guilt. and shifts the .. burden • . • to es
tablish" lawful possession); 1898, Parker v. 
State. 61 N. J. L. 308.39 At!. 651; 1897, State 
v. Shelton, 16 Wash. 590. 48 Pac. 2513. In some 
cases. the burden i~ ell!arly stated to be merely 
the second kind. i. e. the duty of producing 

e\'idpn~e: IS!);. State r. Lee. 69 Conn. 186, 
37 At!. 75 (under a str.tutc making an abortion 
criminal. unless nf'(,.,ssary to S:lve life. the 
neccs,ity must be evidenced by the defendant). 

On a rhargc of kcepi1la liqllOT Jor sale. 
after proof of keeping. the burden of proying 
no sa'e-intent is not on defendant: 1917. 
State v. Bear.. 175 N', C. j·18. 94 S. E. -705 
(Clark, C. J .• diss.). 

Dures8 should be likewise treated: 1911, 
State v. Sappicnza. 84 0h. 63. 95 N. E. 381 
(duress" is an affirmative defence." to be es
tablished by a preponderance of evidence). 

§ 2513. 1 1836. R. t'. Cockin. 2 Lew. Cr. C. 
235. and note by the Reporter; 1845. R. r. 
Dredge. 1 Cox Cr. 235; lS54. R. '1'. Burton. 
Dears. (:r. C. 282; 1860. R. r. Harris. 8 Cox 
Cr. 333; 1866. R.I'. Exall. 4 F. & F. 925 
(leading cose); 1878. R.I'. Hughes. 14 Cox Cr. 
223. 

2 The following cases illustrate the bearings 
of the question in most jurisdictions; com parr 
the cases cited a1lte. § 152: 

CANADA: 1(,04. R. v. Tht::.lUlt. 11 Br. C. 
117. 

UNITED STATES:- Federal: 1901. Considine 
v. U. S .• 50 C. C. A. 272. 112 Fed. 342; 1914. 
Ex parte La Page. D. C. N. D. N. Y., 216 
Fed. 256 (extrac.ition proceedings): 1920. 
Lindsey 'l1. U. S .• 4th C. C. A .• 264 FAd. 94 
(whiskey); 1921. Boehm v. U. S .• 2d 0, C. A .• 
271 Fed. 454 (automobile tires) ; 
Alabama: 1898. Bryant v. fltate. 116 Ala. 445, 
23 So. 40; 1899. Hale v. State. 122 Ala. 85. 
26 So. 236; 1902. Smith v. State. 133 Ala. 145. 
31 So. 806; 1921. Wright v. State, 17 Ala. 
App. 621. 88 So. 185 (flour shipped on a rail
road) ; 
.4rizona: 1901. Taylor v. Terr .• 7 Ariz. 234. 64 
Pac. 423; 1921. Smith 'l1. State, 22 Ariz. 229. 
196 Pac. 420 (bonds) ; 
ArkansaB: 1909. D:mglass 'l1. State. 91 Ark. 
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§ 2513 BURDEN OF PROOF: PRESUMPTIONS (CHAP. LXXXVIII 

1869. DOE, J., in State v. Hodge, fiO N. H. 510: "The defendant's counsel claims that the 
State 'relies on the possessioll by the respondent of the articles alleged to be stolen;' that 
'possessioll of stolen goods, ~\"hich \,;11 justify conviction, must be recent and I.'xclusive;· 

492. 121 S. W. 923; 100!1. Wiley v. State. 92 reviewed); 1008. Mll.SolI v. State. 171 Ind. 78. 
Ark. 586. 124 S. W. 2·19; HU6. Mitchell v. 85 N. E. 776; 1'J22. Rosenberg v. State •. -
State. 125 Ark. 260. 188 S. W. 805; 1920. Ind. • 134 N. E. 8!J6; 
Pearrow v. State. 146 Ark. 182.225 S. W. 311 ; Indian Terr. l896. Oxier v. U. S .• ~1 Ind. T. 58. 
California: 1898. People v. Luchetti. 119 Cal. 38 S. W. 331; 
501. 51 Pac. 707 (an explanntion entitles the Iowa: 1895. State v. LaGrallge. 94 Ia. 00, 02 
matter to be left to the jury); 1901. People v. N. W. 064; 1899. State v. Miller. 107 Ia. 656. 
Jay. 135 Cal. xi-:. 06 Pac. 964; 1902. People 78 N. W. 679; 1903. State v. Williams. 120Ia. 
v. Wilsoll. 13.'; Cal. 331. 67 Pac. 32:::; 1905. 36. 94 N. W. 255; 1903, State r. King, 122Ia. 
People v. Davis. 147 Cal. 346. Pol Pac. 718; 1. 96 N. W. 712; 1904. State v. Raphael. 123 
Colorado: 1897. Brook£> v. People. 23 Colo. Ia. 452. 99 N. W. 151; 1909. State v. Carter, 
375. 48 Pac. 502 (the deftmdant must explain. 14-1 Ia. 280. 121 N. W. 694; 1911. State v. 
but not as a rule of goillg forward; and the KilJlcs." 52 Ia. 240. 132 N. W. 180; 1913. 
prosecutioll's gelleral burdclI renlaills); 1899, State v. Clark, 160 Ia. 138. 140 ~. W. 821; 
VallStrantell v. People. 26 Colo. 18/,.56 Pac. 905; KanBCUJ: 1894, State v. Hoffman. 53 Kan. 700. 
Delaware: 1904, State v. Carr. 4 Dc!. 523.57 708, 37 Pac. 138 ("if uncxplaillcd, may be 
Atl. 370; Bufficient "); 1899, State v. PoweH, 61 Kan. 
Florida: 1895, Leslie v. State. 35 fla. IiI. 17 81, 58 Pac. 968; 1902, State v. Herroll, 64 
So. 555; 1899. WilIhlms v. State, 40 Fla. 480, Kan. 363, 67 Pac. 861; 1921. State v. Bell, 109 
25 So. 143; 1908, McDonald v. State, 56 Fla. Kan. 767. 201 Pac. litO; 
74.47 So. 485; 1909. B!l.SS v. State, 58 Fla. 1. Louisiana: lR98. State v. Kelley. 50 La. An. 
50 So. 531 ; 597. 23 So. 543 (possession of recently stolen 
Georgia: 1892. Corllwall v. State, 91 Ga. 277. propert~·. not accounted for. raises the pre-
281, 18 S. E. 154; 1895. Brooks v. State. 96 sllmpf,ioll) ; 
Ga. 353, 23 S. E. 41:l; Ifl98, Davidson P. MII8sachllsct/S: 1869, Com. v. Bell, 102 Mass. 
State, 104 Ga. 761, 30 S. E. 946; 18118, Jones 165; 1875. Com. v. RandaH, 119 Mass. 107; 
v. State. 105 Ga. 649, 31 S. E. 574; 1898. Michigan: 1917. People v. MllY. 199 Mich. 
Sharpe v. State. 105 Ga. 588. 31 S. E. 541; 574, 165 N. W. 832; 
1901. Turner v. State. 114 Ga. 45, 39 S. E. 863; Minnesota: 1920. State v. Couplill. 146 Minn. 
1918, Holliday v. State, 23 Gil. App. 400, 98 189, 178 N. W. 486; 1920, Stllte v. Morgan, 
S. E. 386; 1922. Murray v. State. 27 Ga. App. 146 Minn. 197. 178 N. W. 489; 
783, 110 S. E. 418; Missoul'i: 1897. State v. WilSOIl, 137 Mo. 592. 
Idaho: 1901, State v. Sanford. 8 Ida. 187. 67 39 S. W. 80; 1904. State r. Drew. 179 Mo. 315. 
Pac. 492; 1908. State v. Peek. 14 Ida. 712. 78 S. W. 594; 1906, State v. Wright. 199 Mo. 
95 Pnc. 515; 1921. St.ate v. Sullivan, 34 Ida. 161.97 S. W. 874; 1909, Rogers v. Wilson, 220 
6S. 199 Pac. 647; Mo. 213, 119 S. W. 369; 1910, State v. Court. 
Illinois: 1896, Keating v. !'cople. 160 III. 480, 225 Mo. 609, 125 Mo. 451; 1910. State v. 
43 N. E. 7::!4; 11102. Williams v. People, 196 Hammolls, 226 Mo. 604. 126 S. W. 422; 1918. 
Ill. 173.63 N. E. 681; 1903, Watts v. People, State v. Prunty. 276 Mo. 359, 208 S. W. 91; 
204 Ill. 233. 68 N. E. 563; 1909. People v. 1920. State v. Weiss, . Mo. ,219 S. W. 368 
Deluce, 237 III. 541, 86 N. E. 1080; 1920. (rc-affinuing the rule in State v. Kelly, 73 Mo. 
People v. Lardner. 296 Ill. 190. 129 N. E. 697 608); 1922, State v. COllley. . Mo.· ,238 
(larceny of rugs); 1921. People v. Bullion, 299 S. W. 806; 
Ill. 208, 132 N. E. 577 (burglary); 1922, Nebraska: 1921. Zcdikeu. State. - Nebr. -"~ 
People v. Clark. 301 Ill. 428, 134 N. E. 95 184 N. W. 80; 
(larcen~' of automobile); Ne1!ada: 1898, State v. Malldich. 24 Nev. 336, 
Indiana: 1860. Doall v. State, 26 Ind. 495 (it 54 Pac. 516; 
is not his failure to explain "where it is in his New Jersey: 1904, State v. Lax. 71 N. J. L. 
power to do 50." because if he was able to ex- 386, 59 At!. 18; 
plain innocently, though he did not choose to. New lrfexico: 1906, Terr. v. Livingston, 13 
by hypothesis he is not guilty; but his ability N. M. 318. 84 Pac. 1021; 
to explain if he were innocent and his then fail- N orlh Carolina: 1913. State v. Anderson, 162 
ure); 1897. PIau v. State, 148 Ind. 539, 47 N. C. 571. 77 S. E. 238; 1918. State v. Ford, 
N. E. 926; 1898, Campbell v. State. 150 Ind. 175 N. C. 797, 95 S. E. 154; 
74,49 N. E. 905 (it is a "strong presumption North Dakota: 1900, State v. Rosenorans, 9 
of fact." i. e. in the absence of satisfactory N. D. 163. 82 N. W. 422; 1913. State v. 
explanation ... the jury were legally bound to Schollberg. 24 N. D: 532. 140 N. W. 105; 
find him g •. 'lty"; but the Court erroneously 1920. State v. Ross. N. D. • 179 N. W. 
declares that a "strong presumption of fact" 993 (receiving stolen property); 1921. State 
would have the same effect as a rebuttable pre- v. Lennick, N. D. • 182 N. W. 458 (lar
sumption of law; the preceding authorities ccny of cows) ; 

510 



§§ 2499-2540] CRIMES: STOLEN GOODS § 2513 

that 'the State has not actually proved either possession by the respondent of the artlCles 
alleged to be stolen, or occupancy of the room in which they were found, mIlch less ex
clusive possession;' and that the Court erred in refusing to instruct the jury, us requested, 
that the eviclence was not sufficient to authorize n .... erdict against him. It has been gen
erally understood, that the prisoner's exclusive and unexplained possession of stolen prop
erty recently after the theft, raises the presumption that he is the thief, and that this 

takes the burden of proof from the prosecutor and lays it upon the prisoner. 
When the defendant's possession of stolen property has been the only evidence relied upon 
to com,;ct him, judges have directed an acquittal because they held the possession was not 
recent, or was not exclusive, or was ell:plained. Trials have pro<~ed upon the ground 
that it was for the Court to detennine whether the Jlossession proved ',\'dS re<.-ent enough, 
or exclusive enough, or explained enough, to shift the burden of proof, and that, if the 
burden of proof was not thus shift<...J by the Court, the defendant was entitled to an ac
quittal. The Court has decided, not whether there was any evidence, however slight, to 
be submittt-ci to the jury, but whether there was a presumption which shifted the burden 
of proof. This practice was fOllnerly so common, that it carne to be regarded as the applica
tion of a rule of law, and is so laid down in many books of high authority. 

"In this case, the defendant claims that the evidence docs not bring him '\\;thin the 
supposed rule in relation to possession of stolen property, and that the Court should have 
ordered his acquittal. It becomes necessary, therefore, to inquire whether there is any 
such rule of law as has been supposed, and what the rule is, if there is one, and whether 
this case comes within it. 

"It is ob\;ous, at the outset, that if there is such a rule, the presumption which it draws 
from the evidence must be a presumption of law declared by the Court, as distinguished 
from a presumption of fact found by the jury. The first practical difficulty in the way 
of making it a presumption of law is the impossibility of inventing a rule by which to de
termine whether the is recent or not. Cockin's Case, 2 Lewin C. C. 235, was an 
indictment for stealing two sacks, found in the defendant's possession about twenty days 
after they lI'ere missed; COLERIDGE, J .. said to the jury 'If I was now to lose my watch, 
and in a few minutes it was to be found on the person of one of you, it would afford the 
strongest ground for presuming that you had stolen it; but if a month hence it were to 
be found in your possession, the presumption of your having stolen it would be greatly 
weakened, because stolen property usually passes through many hands.' ... It is use
less to call such a presumption a presumption of law. Call it what we may, it is a pre
sumption of fact. . . . 

"These [precedents cited] are mere instances and illustrations of the general [English] 
practice of the judge giving to the jury his opinion on the facts; and this general practice, 
probably, is the chief origin of the supposed legal presumption drawn from the possession of 
stolen property. When judges, follo\\ing the common practice of giving the jury their opin
ions of the facts and the weight of the evidence, had charged juries year after year, for the 
great length of time, that of stolen property was presumptive cvidence of guilt, 
or raised a presumption of guilt, this fOl'IIl of judicial instnlction finally came to be considered 
as the law of the lanc!. Whether it was matter of fact or matter of law was practically 
immat.erial, the influence of the Court upon the jury being then generally overwhelming 
in cases that touched no political prejudice or sympathy. Being constantly re!>Cated by 
the Court, it naturally acquired the position and strength of an established dob,na. . .. 
To whatever extent matter of fact involved in the issue is held to be matter of law, to that 
extent the constitutional system of trial by jury is destroyed; and when part is destroyed, 
the remainder is put in jeopardy. One precedent is held to justify another. Every matter 
of fact turned into law, opens the way for a further annexation of the province of the jury 
to the province of the Court, and a gradual absorption. None the less dangerous is the 
process because it has been going on for a long time. . •. 

"Whether the defendant, in this case, had any possession of the watch and chain, at 
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any time, either when they were found or before; whether his possession, if any he had, 
was recent enough, or exclusive enough, or unell.1>lained enough, to raist:: a presumption of 
guilt, were questions of fact for the jury. There was .'lame evidence to be s~bmitted to 
the on those questions. If the jury found the defendant had the property in his pos-

after it was stolen, that fact was evidence against him. If they found an absence 
of explanatory evidence on his side, under circumstances which tended to show he could 
furnish such evidence, that fact was additional evidence against him. But if those fal'ts 
were found, there was no presumption of law, nor was the burden of proof shifted. The 
State, in the indictment, made an affirmation of the defendant's guilt which the defendant 
traversed in his plea. The State had the affinnative, and the burden of proof which belongs 
to the affirmative. The question, from the bcginning to the end of the trial, was, whether 
the affirmative allegation of guilt was proved by the testimony introduced on hoth sides, 
and by the evidem.'e which consists of the non-production of testimony, not including the 
refusal of the defendant to testif~" ii ther-e was such a refusal. The Court rightly refused 
to instruct the jury as requested." 

1902, WE-H'EIl, J., in State v. Brad!!, la. ,91 N. W. SOl: "The usc of the terms 
'presumption of guilt' and'" prima facie" evidence of guilt' with reference to the possession 
of stolen goods has perhaps been too long indulged in by Courts and text-writers to be 
condemned; but we cannot resist the conclusion that, when so employed, these ell.'}>res
sions are unfortunate, and often misleading. In a ci,,;l proceeding, when a plaintiff makes 
a 'prima facie' case, the burden is shifted, and, in the absence of any countersho\\;ng, he 
is entitled to recover as a matter of law. This rule is undcrstood by the average intelli
gent layman as well as by those learned in the law; and when, in a criminal case, an in
struction is given that the showing of a specific fact is 'prima facie' e\'i(lencc of guilt, jurors 
may very naturally conclude that the establishment of such fact has the effect to cast 
upon defendant the burden of proving his innocence of the charge against him ..•. 'Pre
sumptions' of guilt and 'prima facie' cases of guilt in the trial of a party charged with 
crime mean no more than that from the proof of certain facts the jUl)' will be warranted 
ill convicting the accused of the offense with which he is charged." 

If no rule of presumption is to be accepted, speCific limitations are hardly 
or any consequence, for the sufficiency of the evidence to go to the jury will 
usually depend on the variant circumstances of each case. But the follow-

• 

Oklahoma: 18!l7, Johnson v. Terr., 5 Ok!. 695. 
50 Pac. 90; 1898. Douthitt v. Terr .• 7 Ok!. 55, 
54 Pac. 312 (it is" a circumstance" only); 1908, 
Slater v. U. S .• lOki. Cr. 275. !l8 Pac. 110; 
190!l, Cox v. TelT., 2 Oklo Cr. 668. 104 Pac. 378; 
Oregon: 1896. State v. Pomeroy. 30 Or. 16,46 
Pac. 797 (it depends on .. the character of the 
property, the nature of the possession. and its 
proximity in time with the theft"); 1909, 
State V. Minnick. 54 Or. 86. 102 Pac. '005; 
1921. State v. Williams. 102 Or. 305. 202 Pac. 
428 (barbed wire); 1922, State V. Keelen. -
Or. • 203 Pac. 306 (larceny of automobile) : 
Philippine 1sl . . 1910, U. S. v. Espin. 16 P. I. 
506; 1910. U. S. V. Solinap, 18 P. I. 77; 1911, 
U. S. V. Simbahan. 19 P. 1. 123; 1916, U. S. 
v. Catimbang. 35 P. 1. 367; 
Porro Rico: 1914. People V. Laureano, 20 
P. R. 7; 
South Carolina: 1909. State V. Winter. 83 S. C. 
153. 65 S. E. 209; 
South Dakota: 1919. State V. Larson, 41 S. D. 
653. 172 N. W. 114; 

Tcxas: 1!l21. Seebold v. State. 89 Tex. Cr. 
563. 232 S. W. 328 (larceny of automobile) ; 
Utah: Compo L. 1917. § 11285 ("Possession of 
property recently stolen. when the party ill 
possession fnils to make a satisfactory explana
tion, shall be deemed • prima facie' evidence 
of guilt "); W11. State v. Potello. 40 Utah 56. 
119 Pac. 1023 (construing Compo L. 1907. 
§ 4355); 
l-'crmont: 1898, State V. Peach, 70 Vt. 283, 40 
Atl. 732 (unexplained possession may be 
considered) ; 
Washington: 1893. State V. Waiters, 7 Wash. 
246. 257, 34 Pac. !l38. 1098 (no presumption; 
but the Court whimsically treats a charge 
calling such possession" a criminating circum
stanco tending to show" guilt as if it laid dow!! 
a rule of law; this is strange distortion of 
words); 1902. State v. Bliss. 27 Vi ash. 463. 68 
Pac. 87; 1911. State v. Hv.tfield. 65 Wash. 550. 
118 Pac. 735; 
Wyoming: 19113, Younger v. State. 12 Wyo. 
24, 73 Pill!. &51. 
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ing considerations have been emphasized, from the point of dew of 11 definite 
rule: (a) The possession must be unexplained by any innocent origin; 3 (b) the 
possession must be fairly rcecllt,' 1 (c) and the possession must be e:rclusicc.5 

Furthermore, if there is any rule at all, it is generall~' conceded to apply 
also on a charge of knowing receipt of stolen goods/ and of burglary or 
the like.7 

In many additional instances, b~' statute, a rule of presumption or of 
" 'prima. facie' evidence" has been declared against persons found in posses-

, This is noted in muny of the cases supra. 567. 144 Pac. 779; 1899. State v. Guild, 149 
• Eng. 1836, R. ~. Cockin, 2 Lcw. Gr. C. 1\10. 370, 50 S. W. 909 (ovcrruling State 1'. 

235 (sacks stolen in February were found in the Bulla, S!) ~Io. 595, 1 S. W. 764); 1905, State 
defendant's possession some twenty days after; t'. Richmond, 186 Mo. 71, 84 S. W. 880 (de-
Coleridge, J.: .. If I was now to lose my wateh, daring both the Guild and the Bulla cases to 
and in n few minutes it was to be found on the be correct!). 
person of one of you, it would afford the 7 Fed. 1896, Wilson r. U. S .. 162 U. S. 013, 
strongest ground for presuming that you had 16 Sup. 895 (fruits of any crime; here money 
stolen it. But if a month hellce it were to be and clothes of the deceased); Ark. 1906, 
found in your possession, the presumption of Gunter v. State, 7!l Ark. 432, 06 S. W. 181 
your having stolen it would be greatly weak- (burglary); Cal. !!la-I, People t'. Lang, 142 
ened; because s(nl'!n property usually pllSses Cal. 482, 76 Pac. 2:~2; Fla. 1898, Roberson 
through many hands"}; 18·15, H. r. Hall, 1 v. State, 40 Fla. 509, 24 So. ·174 (if a breaking 
Cox Cr. 2al (possession of a shirt. six months and enteling at the time of taking is shown) ; 
after it, waS missed; Pollock, C. B., and Ga. 1899, Lester v. State, lOG Ga. 371,32 S. E. 
Coleridge, J.: .. There is a certain period after 3a5 (admissible, if the fnrt of bre:tking and 
which I should think it very unfnir to assume entering is first shown); Ill. 1!l07, Miller r. 
theft from mere posscssion, e\'cn where the People, 220 III. 376, 82 ~. E. a01; 1921, 
property is proved 'aliunde' to haw been People v. Wilson, 298 III. 2oS7, 131 N. E. 609 
stolen "); U. S. l!l21, People r. Kubulis, 298 (burglary); la. l(){):!, State v. Brady, Ia. 
Ill. 523, 131 ~. E. 595; 1898, State t. Foulk, , 91 ~. W. 801 (burglary; local rulings 
59 Kan. 775, 52 Pac. 864. re\'iewed): 1902, State v. Brundige, 118 Ia. 

ij 1909, Sorenson r. U. S., 8th C. C. A., 168 92, 91 No W. 920 (breaking and entering with 
Fed. 785 (possession of a watch hy til'.' de- intent to steal); 1!lOa, State v. Swift, 120 Ia. 
fendant's wife, not admitted); IS96, :\Ioncrief 8, 94 N. W. 269; l.9Da, State v. Brady, 121 
v.State, 99Ga. 295,2;jS. E. ia5 (the possession la. 561,97 N. W. 62; 1913, State t·. Stutches, 
of the house must be exclusive); 1921, People 163 In. 4, 14·1 N. W. 597; Mo. 1893, State v. 
v. Kubulis, 298 III. 52:~, 131 N. E. 595; 1892, Moore, 117 :\10. :J95, 404, 22 S. W. 1086: 
State v. Owsley, III ~!o. 450, 455, 20 S. W. 18118, State v. Hodges, 144 Mo. 50, 45 S. W. 
194 (goods found in a house of thc defendant's 1093 (forged articles); 1902, State v. Yandle, 
wife where he did not live; not sufficient); 166 1\10. 589, 66 S. W. 532; Mont. 1909, 
1919, State v. Moss, 95 Or. 616, 182 Pac. 149, Stute v. Sparks, 40 Mont. 82, 105 Pac. 87; 
188 Pac. 702 (re-branded cattle found with de- Oklo 1897, Johnson t'. Terr., 5 Oklo 695, 50 
fend ant's cattle on a public mnge; the opinion Pac. 90; Va. 1900, Henderson v. Com., 98 
seems to lay down too Btrict a rule). Va. 794, 34 S. E. 8);;1; 1922, Elmoe v. Com., 

Compare the following: 1900, Sparks v. ' Va. ,110 S. E. 257 (murder during 
State, 111 Ga. 8aO, 35 S. E. 654 (what COII- bu.rglary); Wash. 1917, State r. Dotson, 97 
stitutes possession, c;;:amined). ·Wash. 607, 166 Pac. 769; Wis. 1905, Winsky 

D Eng. 1864, n. 1'. Langmead, Leigh & C. v. State, 126 Wis. 99, 105 ~. W. 480. 
427 (B1ll.ckburn, J.: .. I should have said that Compare the following: 1894, People v. 
re"-llnt possession wus evidence either of steal- Hart, 10 Utah 204, 207, 37 Pac. 330 (mere 
ing or rcceiving according to circumstances. recent pos~essi" . with no other circumstance, 
• .. 'Vhen it has been shown that property insufficient, O! .! charge of burglary; mis
hus been stolen and has been found recently applying the rule of § 2273, ante, that failure 
after its loss in the possession of the prisoner, to testify creates no inference); 1897, Kibler 
he is called upon to account for having it, and, v. Com., 94 Va. 804, 26 S. E. 858 (no presump
on his failing to do so, the jUry may very well tion from possf>.ssion of the fruits of a crime), 
infer that hi" possession was dishonest, and The same question arises as to a presump-
that he was either the thief or the receiver, tion of labricatio71 or of knowledge, from the 
according to the cir~umstances "); U. S, 1921, utterance or posllJ8sion 01 a loroa! instrument: 
Degnan v. U. 8., 25 C. C. A., 271 Fed. 291: 1907, State 1'. Waterbury, 133 Ia. 135, 110 
1921, Rosen r. U. S., 20 C. C. A., 271 Fed. 651 N. W. 328; 1903, State v. Psycher, 179 Mo. 
(stolen copper); 1914, State v. Janks, 26 Ida, 140, 77 S. W. 836. 
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sion of forbidden articles, such as game or liquor; 8 but these rules invoh'c 
closely the substantive law of the respective crimes. 

§ 2514. Sa.me: (5) Capacity (Infancy, Intoxication, Coverture). Capacity 
is naturally a part of the first burden of proof for the prosecution, although 
the second burden might well be aided, in the appropriate classes of cases, by 
a presumption of capacity (ante, § 2487). For infancy, the s<rcalled conclu
sive presumption of incapacity of criminal intent under the age of seven is 
of Course genuinely a rule of substantive law that the infant "cannot be 
guilty of felony," as Blackstone correctly puts it.1 The rule that incapacity 
is presumed between the ages of seven and fourteen, for sundry crimes,2 and 
for rape in particular,3 is more correctly stated as a presumption of capaci1:¥ 
above the age of fourteen. For insanity, the incidence of the burdens has 
already been considered (ante, § 2501). For intoxication, no doubt the sec
ond burden (of producing some evidence) is on the accused; 4 though the 
first burclen (or risk of non-persuasion) remains on the prosecution.5 For 
coverture, the coercion of the husband, which in Blackstone's correct phrase 
may be "an excuse for criminal misconduct" of the wife, may be presumed 
from the husband's pj'esence; this then creates for the prosecution a duty of 
adducing evidence of the wife's willing participation; the risk of non-per
suasion remaining throughout upon the prosecution.6 

§ 2515. Ownership; (1) Possession of Land and Personalty. Where title 
to land becomes material, the fact of present possession alone may serve to 
create a presumption of ownership; J the emphasis being on the occupation, 

8 1921. Pierriero v. U. S .• 4th C. C. A .• 271 
Fed. 912 (possession of narcotic drugs. ns 
evidence of purchase and sale); c. o. 1911. 
State v. Kelly. 22 N. D. 5. 132 N. W. 223 
(liquor); 1921.\ Henderson v. Com .• lao Va. 
761, 107 S. E. 700 (unlawful posscssion of 

• cocrune). 
There are hundreds of statutes on this 

subject. 
§ 2514. 1 Commentaries, III. 23. For rape 

and kindred crimes. the age of fourteen was 
taken; Eno. 1839, R. v. Philips. 8 C. & P. 736; 
1839, R. v. Jordan, 9 C. & P. 118; but a diM
tinction may be made as to assault with 
intent; U. S. 1824, Com. v. Green, 2 Pick. 
Mass. 380. 

2 1848, State v. Goin. 9 Humph. Tenn. 174. 
a 1893, Sutton 11. People, 145 Ill. 279, 286, 

34 N. E. 420 (rape: defendant must offer 
evidence that he is under 14 years of age); 
1906, State v. Fisk, 15 N. D. 589, 108 N. W. 
485 (rape; under the statute. the State must 
show criminal intent, for a child between 7 and 
14; collecting the authorities at common law). 

, 1894, State v. Hill, 46 La. An. 27, 14 So. 
294. 

5 1898, Davis v. State, 54 Nebr. 177. 74 
N. W. 599 (burden of proof remains 011 prosecu
tion throughout). Contra: 1904. State v. Cor
rivau,93 Minn. 38, 100 N. W. 638. 

6 1906, State v. Harvey. 130 Ia. 394, 106 
N. W. 938 (arson); 1886. Com. v. Flaherty. 
140 l\-lass. 454. 5 N. E. 258; 1887, Com. 1). 

Hill, 145 Mass. 305, 307. 14 N. E. 124; 1904, 
Com. v. Adams. 186 Mass. 101, 71 N. E. 78; 
1891. State v. MI1Foo, 110 Mo. 7, HI S. W. 222; 
1880, Goldstein v. People, 82 N. Y. 231; 1886, 
Franklin's Adm'r's Appeal, 115 Pa. 534, 538, 
6 AtI. 70. 

Statutcs have sometimes abolished this 
rule; e. o. Can. Dom. R. S. 1906, c. 146, Crim. 
C. § 21. 

The same principle is sometimes applied in 
civil ca.~e8: but the jurisdictions differ: 1915, 
Millar v. Hilton, 189 Mich. 635, 155 N. W. 574 
(promissory note). 

§ 2515. 1 The infcrence rests on the general 
principle of Relevancy examined ante, § 148. 
To the following cases, add those cited ante. 
§ 1789, where this presumption comes into 
play: Cal. C. C. P. 1872, § 1963. pars. 11. 12 
(it is presumed "that things which a person 
possesses are owned by him," and "that a 
pel'lion is the owner of property, from exercis
ing acts of ownership over it, or from common 
reputation of his ownel'lihip "); 1903, Cahill 
1). Cahill, 75 Conn. 522, 54 Atl. 201 (land); 
1917. Da\·is 1). Sim, 100 Ran. 66, 163 Pac. 622; 
Or. Laws 1920. § 799. pars. 11, 12 (like Cal. 
C. C. P. § 1963); P. I. C. C. P. 1901, § 334 
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or appearance of ownership, and not on the documentaQ' sources of claim;!! 
and the rule serving merely to shift to the opponent the second burden, or 
duty of producing some evidence to the contrary.3 

The same rule scn'es in the evidencing of ownership of personalty, particu
larly in cases of larceny or robbery, where a real dispute of ownership is 
rare.4 

§ 2516. Sa.me: (2) Possession of Negotia.ble Instrument. Subject to some 
discriminations, the same presumption may be applied to the possession of a 
negotiable instrument, especially to one ind0rsed in blank or to bearer.l 

(like Cal. C. C. P. § 1963); 1905. Manila v. 
D"I Rosario. 5 P. 1. 2:.!a; 190i. Ayala dc 
Roxns v. CaBc. 8 P. I. 1!l!l; P. n. Rev. St. &: C. 
19l1. § 1470 (like Cal. C. C. P. § 1!l63); 1893. 
Teass v. St. Albans. 38 \\'. Vn. 1. 22. 17 S. E. 
400 (land); Sedgwick & Wait. Trial of Title to 
Laud. § 717. 

Distinguish the presumption of a lost orant 
from long-continued possession (post. § 2522). 

:0 189i. Hewes v. Glos. liO Ill. 436.48 N. E. 
922 (deed from grantor. without possessiol1 by 
grantor or grantee. raises 110 presumption of 
ownership); vms. Glos v. !flley. 181 Ill. 14!l. 
54 N. E. 905 (similar); 1900. Glos v. Ault. z::n 
Ill. 562, 77 N. E. 9:~() (possession under dllim 
of ownership being' prima facie' evidcnp.c of 
ownership. a deed from such a posseSSor may 
be . prima facic' evidence of owncrship); IS95. 
Newcastle v. Haywood. 6S N. H. 179. 4·1 Atl. 
la:! (similar). 

3 This is connccte&.with other rules of sub
stallth'e lnw. such as the rule that in cjectment 
the claimant must recovcr on the strength of 
his own title and not the weakness of his 
opponent's; e. g •• Richmond t·. Jones. 1910. 111 
Va. 214. 6S S. E. 181 (ejectment; dofend:mt 
set up a prior grant; burden of proof held to 
be on plaintiff throughout). 

There are also occasional nllcs as to the 
shifting of the sccond burden in e\'idencing the 
yarious elements under all adt'Crsc possession: 
1842. Browl1 v. King. 5 Mete. Muss. 173 (writ 
of entry; a title by disseisin being sct UP. held. 
thut mcre possession by the claimant did not 
suffice to put the burden of proof on the titular 
owncr to show that possession to be permis
sive; the burden of showing aoverseness was 
Oil the claimant throughout); 180,1. Skinner 
r. Skinner. as Nebr. 756. i66. 5i N. W. 5a-1 
(the exclusive posseasion of lund with the 
titular OWll()r's knowledge may create a pre
sumption of his permission); 1866. Leport 1'. 

Todd. 32 N. J. L. 124 (a plaintiff in ejectment 
resting on udverse possession has the burden 
of showing that a possession originally pcr
missh'e became adverse). 

• Add some of the cases cited anle. 5 1789: 
Ala. 1906. Roberts v. Ringemaan. 145 Ala. 
078. 40 So. 81 (personalty levied on); Cal. 
1896. People v. Oldham. 111 Cal. 648. 44 PIlC. 

312 (robbery or larceny); IU. 1901. Howarti 

r. People. 193 Ill. 615. 01 N. E. 1016 (robbery) 
1918. People v. Picard. 284 Ill. 588. 120 !\. E. 
5-16 (larceny from railroad cur); La. 1867. 
Sullivan v. Goldman. 19 La. An. 12 (pre
sumption of plaintiff's continued ownership 
of 11 horse. held not overturned by prcMumption 
of ownership from defendant's possession); 
Me. 1860. Vining v. Bt.ker. 5:3 Me. 544 
(trover); .Md. 1918. Guycr r. Snyder. 133 
Md. 19. 104 At!. 116j(pcrsonalty levied upon 
in debtor'" hands); .1Iass. 11l51. Magee 11. 

Scott. 9 Cush. 148; 1865. Currier r. Gale. 9 
All. 52:!; 1892. Com. r. Dlanchette. 157 Mass. 
4SD. 489. :32 N. E. 658 (obtaining goods by 
fllbe pretences); Mon!. 1922. Park v. Grady. 
- Mont. .204 Pac. a82 (eonversiun): N. H. 
1900. Liscomb v. n. Co .• 70 N. H. 312.48 Ati. 
2S4 (gift of decedent); N. Y. 1877. Rawley 
v. Brown. 71 N. Y. 85 (rcplc\'in); N. Car. 
1905. Vinson v. Knight. 137 N. C. 408. 49 S. E. 
891 (trO\'er). 

It scems practical to hold. as Courtll arc 
indin~d to do. that the operlltion 01 rail-road 
premises may be sufficient evidence of owner
ship or control of the rolling stock: 1904. 
Chicago & E. I. R. Co. v. Schmitz. 211 Ill. 446. 
71 N. E. 1050; 1904. Spink v. N. Y .• N. H. & 
H. R. Co .• 26 R. 1. 115. 58 At!. 499 (operation 
of locomotives raises a presumption of owner
ship or nt leust control). 

Compare the admissibility of reputation for 
this purpose (a7lte. § 1587). 

For the application of this rule to property 
in possession of husband or wife. sec the follow
ing cases: 1893. Farwell v. Cramer. 38 Nehr. 
61. 66. 56 N. W. 710; 1886. Kingsbury r. 
Davidson. 112 Pa. asa. 4 At!. 33. : 

For the reverse presumptiO!l. viz. that 
ownership raises 11 presumption of control. see 
ante. § 2510a. 

§ 2516. 1 The following cases illustrate the 
scope of the rule: la. 1917. Biggs v. Carter. 
179 In. 284. 161 N. W. 322; 1921. Roberts 11. 
Morse. 190 Ia. 13-1-1. 181 N. W. 678 (presump
tion not applied to show acquisition by gift) ; 
[(an. 1894. National Bank v. Emmitt. 52 Kan. 
003. 35 Pac. 213; 1910. King v. BellaIDY. 82 
Kan. ::J20. 108 Pac. 1l8; KI/. 1897. Jones v. 
.Tones. 102 Ky. 450. 43 S. W. 412 (rule not 
applied to a1\ unindorsed note held adversely 
tu the payee's representatives); !¥fich. 1901. 
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§ 2517. Payment: (1) Lapse of Time. The discharge of a claim by pay
ment is often said to be presumed after a lapse of time depending on the 
circumstances of the particular case; the inference being based on the prin
ciple of Relevancy already examined (ante, § 159). But the multiplied 
statutes of limitation have reduced the occasions for invoking any other 
rule, and it is not frequent that a real rule of presumption is intended to be 
laid down.' 

§ 2518. Same: (2) Possession of Instrument or Receipt. A receipt is only 
an ordinary admission of payment, and is therefore not conclusive (ante, 
§ 2432); but it is of course the strongest evidence, and some Courts seem to 
give it the force of a real presumption.' The obligor's possession of the 

Battersbee v. Calkins, 128 Mich. 569, 87 N. W. Ayres v. Ayres, 69 N. J. Eq. 343, 60 Atl. 422 
760; 1912, Reed v. McCready, 170 Mich. 532, (nnte);.Y. Y. 1905, Conkling 1'. Wethcrwal<, 
136 N. W. 488; Minn. Gen. St. 1913, § 8448 181 N. Y. 258. i3 N. E. 1028 (legacy); N. C. 
(po!:Session of bill or note is 'prima facie' evi- 1894, Cox v. Brower, 114 N. C. 422, 423, 19 
de nee of genuineness of indorsement); 1904, S. E. 365 (legacies; nor is it material that the 
Huntley v. Hutchinson, 91 Minn. 244, 97 legatees were non-residents, the dom~stin 
N. W. 971; Nebr. 1898, Saunders v. Bates, Courts being open to them); Olt. 1911, 
54 Nebr. 209, 74 N. W. 578; 1898, New Eng- Wright r. Hull, 83 Oh. 385, 94 N. E. 813 
land L. & T. Co. v. Robinson. 56 Nebr. 50. 76 (receipt); Pa. 1897. Young t·. Doherty. 183 
N. W. 415; N. J. 1893. Halsted v. Colvin. 51 Pa. 179. 38 Atl. 587 {nction on a note; the 
N. J. Eq. 387. 398. 26 Atl. 928; N. Y. 1905. plaintiff's failure to mention it in the defend
Cuyler v. Wallace. 183 N. Y. 291. 76 N. E. 1 ant's testator's lifetime. though "given to 
(insurance policy); N. Car. 1905. Tyson v. bo:u!ting of his means and the people in his 
Joyner. 139 N. C. G9. 51 S. E. 803 (indorsed in debt," and his failure to bring suit on it, not 
bll\nk); P. I. 1908. Chua Chicnco v. Vargas, receh'ed to show u presumable payment); 
11 P. I. 219. 1898, De\'ercux's Estate. 18-1 Pa. 429, 39 Atl. 

Compare the cases cited post. § 2520, n. 3 225 (the insolvency of the debtor alone docs 
(possession a.~ raising presumption of genuine- not rebut the presumption); 1917. Sheafer t·. 
ness of indorsement). Woodside. 257 Pa. 276. 101 Atl. 753 (mort

§ 2517. 1 Examples of the use of such a gage); 1918. Coulter v. Lime. 262 Pa. 95. 104 
term are as follows: At!. 867 (judgment debt); 1921. Gilbraith's 

ENGL.~ND: 1786, Oswald v. Leigh, 1 T. R. Est. 270 Pa. 288, 113 At!. 361 {claim for wages 
270 (the defendant showed that he "had an against a decedent); Va. 1893. King r. King, 
estate in the plaintiff's neighborhood. and was 90 Va. 177, 17 S. E. 894 (after twenty-se\'Cn 
constant and rel,'Ular in all his pllyments ") ; years. a tendcr being originally made. and the 
'829. Sellen 11. Norlllan. -1 C. & P. 80 (presump- parties living near each other); 1905. Allison's 
tion of wages paid ... if a servant has left a Ex'r V. Wood. 104 Va. 765, 52 S. E. 559 (bond) ; 
considerable time"). Wis. 1911, Holway 1). Sanborn. 145 Wis. 151. 

UNITED STATES: Fed. 1917. Chesapeake 130 N. W. 95 (rebutting e\'idence, considered). 
& D. Canal Co. 11. U. S .• 3d C. C. A .• 240 Fed. § 2518. 1 1897. Ramsdell 1). Clark. 20 
903 (payment of dividends); .. ila. 1909. Mont. 103. 49 Pac. 591; 1872, Guyettc V. 

Roach 11. Cox. 160 Ala. 425, 49 So. 578 (surety) ; Bolton. 46 Vt. 228. 234. Contra: 1897, Terry-
1921. Graham v. Graham. 205 Ala. 641, 89 So. berry 11. Woods, 69 Vt. 94. 37 Atl. 246 (on a 
25 (mort~age by husband to wife; two plea of payment, proof of a receipt does not 
judges diss.); Cal. 1919. Pratt v. Pratt, 43 shift the duty of going forward). 
Cal. App. 261, 184 Pac. 956 (claims against a Such a presumption is sometimes applied 
decedent's estate); Ill. 1864. McCormick 11. to include prior instalments of the same obliga
Evans, 33 Ill. 328 (after twenty years; here. tion: Cal. C. C. P. 1872. § 1963. pur. 10 (it 
money due under a contract to convey); 1879. is presumed" that former rent or installments 
Locke V. Caldwell. 91 Ill. 417. 421 (presump- have been paid when a receipt for later is pro
tion not raiscd for a mortgage debt. where the duced "); 1853. Hodgdon 1'. Wright. 36 Me. 
statutory time of limitation had not run); 326. 336. semble: 1823, Brewer V. Knapp. 
Ia. 1898. Hollenbeck V. Ristine. 105 Ia. 488, 1 Pick. Mass. 337; Or. Laws 1920, § 799. 
75 N. W. 355 (account stated); Me. 1877. par. 10 (like Cal. C. C. P .• § 1963); P. I. 
Jarvis 1). Albro. 67 Me. 3lO. 313 (mortgage); C. C. P. 1901, § 334. par. 9 (like Cal. C. C. P. 
Mcu8. 1910. Jenkins 11. Andover Theo!. Sem- § 1963. par. 10); 1908. Rubert & Guamis r. 
inary, 205 Mass. 376, 91 N. E. 552 (mort- Smith. 11 P. 1. 133; P. R. Rev. St. & C. 1911, 
gagor's possession for 20 years); N. J. 1905. § 1470 (like Cal. C. C. P. § 1963). 
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§§ 2499-2540] PAYl\IENT § 2518 

instrument after maturity is usually said to raise a presumption of payment; 
the inference being based on the principle of Releyancy already considered 
(ante, § 156); but there are yarious limitations laid down, in particular, 
concerning the obligor's opportunity of surreptitious access to the obligee's 
papers.2 

§ 2518a. Same: (3) Delivery of Money. Where money, or its equiva
lent, is handed by one person to another, and is accepted by the latter, 
the transaction ma~' be a bailment, or a loan, or a gift, or discharge of a debt; 
the latter two transactions would leave the receiver without any further 
obligation to restore the money. In an action by the payor, therefore, alleg
ing the transaction to be a bailment or a loan, it is fair and natural that the 
presumption arising from the mere fact of delivering and receiving the money 
is that of a discharge, rather than a creation, of an obligation; i. c. the pre
sumption is one of payment, not one of loan.1 

§ 2519. Execution and Contents of Docnment: (1) Letters p,nd Telegra.ms. 
The act of writing a letter or sending a telegram, and the addressee's receipt 
of tl!e letter or telegram, give rise to questions both of the admissibilit~· and 
the sufficiency of evidence. The same evidence is also sometimes said to 

2 With the following examples compare tho 
cases cited allle, § 156: 

EXGL, .. XD: 11:'16, Gibbon r. Featherston
haugh, 1 StarK. 2:)5 (drawee's poss('ssion of a 
bill, held to be sufficient e\'idence); 1816, 
Brembridge v. Osborne, 1 Stark. 3i4 (posses
sion of a note, said to .. turn the scale ") ; 
1816, Shepherd D. Currie, 1 Stark. 454 (pos
session of an order to deliver goods to bearer, 
held to shirt the burden). 

UNITED SnTEs: A.rk. 1894, Excelsior :\Ifg. 
Co. 1'. Owens, 58 Ark. 556, 563, 25 S. W. 868 
(presumption applied to a note possessed after 
maturity); Cal. C. C. P. 1872, § 1963, pars. 9, 
13 (it is presumed .. that an obligation de
livered up to the debtor has been paid," and 
.. that a person in possession of an order on 
himselr for the payment of money, or the 
delivery of a thing. has paid the money or 
delivered the thing accordingly"); 1904. Sar
raille r. Calmon. 142 Cal. 651, 76 Pac. 497 
(note); Ill. 1894, Grimes D. Hilliary, 150 11\. 
loll, 1-19, 36 N. E. 977 (maker having access 
to payee's papers as memhers of the family; 
no presumption); la. 1915, Roy 1'. Duff, 1 iO 
Ia. :1l9, 152 N. W. 606 (negotiable instrument 
not indorsed; no presumption); Mo. 1893, 
Erhart D. Dietrich, 118 Mo. 418, 428, 24 S. W. 
128 (son taking care of damented payee
father: presumption not applied); Nebr. 
1893, Smith r. Gardner, 36 Nebr. 741, 55 N. W. 
24.') (maker's possession of a note does not 
raise a presumption, hut is merely sufficient 
evidence); N. Y. 1832, Al\'ord D. Baker, 9 
Wend. 32.1 (like Shepherd r. Currie, supra); 
N. C. 1898, Poston r. Jones, 122 N. C. 536, 
29 S. E. 951 (presumption applied to a note) ; 

• 

1902, Vunn v. Edwards. 130 X. C. 70, 40 S. E. 
853 (bond found after the death of thc payec's 
administrator in the makcr's possession, pre
sumed paid); Pa. 1893, Collins 1'. Lynch. 15i 
P ')46 "-,, ,,~ 'I ~)1 ( .. t t' f a. _ ,_av, _I .",t. I:' Jom oecupa Ion 0 

land by husband and wife; presumption not 
applied): 1S99, Wi!kinson's Est., 192 Pa. 
11 i, 43 A tl. 465 (check and note of deceased 
husband found in a wife's possession; that 
she was executrix, held to raise no presump
tion that she hnd taken them from his pos
session after death and therefore that they 
were paid); 1916, Wick r. Roop, 253 Pu. 264, 
98 At!. 555, (bond); Or. Laws 1920, § 799, 
par. 9, par. 13 (like Ca\. C. C. P. § 19(3); 
P. I. C. C. P. HIOl, § 334, par. 8, 12 (like 
Ca\. C. C. P. § 1963, par. 9, 13); 1916, Loppz 
Liso v. Tambunting, 33 P. I. 226 (presump
tion not applicable on the facts); P. R. Rev. 
St. &; C. 1911, § 14iO (like Cal. C. C. P. 
§ 1963); rl. 1898, Bates 1:. Cain's Estate, 70 
Vt. 144, 40 Atl. 36 (possession of a note by a 
joint promisor is not presumpth'e of sole pay
ment by him); Wash. 1893, First Xationlll 
Bank 1'. Harris, 7 Wash. 139, 143, 34 Pac. 466 
(presumption applied to a maker's possession 
of a note after its issue into circulation). 

Conversely, the creditor's possession may 
raise a presumption of non-payment: 1916. 
Toribio r. Foz, 34 P. I. 913; but thi.~ could 
hardly apply where the debtor, as ordinarily, 
has the burden of proving payment. 

§ 2518a. 1 1920. Wped v. Clark, 118 Me. 
466, 109 At\. 8 (collecting cases). 

Compare the pf('.~umption of (Jill, bet.ween 
members of a family (poBI, § 2526). 
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§ 2519 BURDEN OF PROOF: PRESUMPTIONS [Ca\P. 

raise a presumption. It is probable that no real presumption is meant to be 
predicated in the majority of thesp. instances. For example, the receipt by 
Doe of an answer, through the mail or the telegraph, to his prior communi
cation to Roe, is usually treated as sufficient e\'idence of Roe's authorship of 
the answer (anie, §§ 2153, 21.54); and the mailing or depositing of Doe's 
letter or telegram to Hoe is usually treated as sufficient evidence of Roe's 
receipt of it (ante, § 95); but it is seldom, except in the latter class of cases, 
that a burden of proof is deemed to be affecte(J.1 

§ 2520. Same: (2) Execution of Docnments (Delivery, Date, SesJ., Considera
tion). (a) In view of thc importance, in early times, of the formnlit,\T of 
delit'ery for a deed (ante, §§ 240;), 2408, 2-*20). it was natural that the evi
dence of it should be strictly insisted on,! But therc came gradually to be 
conceded some sort of rule of sufficiency or presumption, based on cddence 
of the signing only; 2 the infercnce bcing bascd on principles of Relcvancy 
already considered (ante, §§ 92. 102). But the diminished importance of 
delivery as a formality has also been marked by other rules, more gen
uinely rules of Presumption. and resting on a somewhat difl'erent prin
ciple of Relevancy (anie, §§ l..J:8, 157); the grantee's possession may raise 
a presumption of delivery,3 and the registration of the deed, based as it is on 

§ 2519. 1 The cases are collected in the 
places abo\'c cited. Compare IIi so §:! 1a5. 
ante (authentication as a rule of presumption). 
The following cases ilIustrate the judicial 
looseness of language: 1828. I\IcCourry v. 
Suydam. 10 ~. J. L. 245 (mailing a notice of 
trial raises a presumption and .. stands for 
proof" of service; hut an I1ffid:I\'it of non
receipt .. ciestroys the presumiJtion "); 1S!l7. 
State v. Howell. N. J. L. • 38 Atl. 74S 
(notice of claim; the abo\'c language quoted, 
with the extraordinary addition: .. Of course. 
if there is such n presumption as is assumed. 
it is one of fact for the jury." anc! then declin
ing to hold that a refusal to charge such a 
presumption is erroncous. hut recommcnding 
attention to .. the foregoing deliverance in 
this Court"; if they had recommended a 
page from the Sibylli!le hooks. they could 
not have left the trial judge in greater per
plexity); 1S!l!l. Fairfield P. Co. r. Ins. Co., 
- Pa. • 44 Atl. 317 (no presumption of re
ceipt ordinarily from the mailing of a letter; 
but the opinion inconsistently says that 
(1) there is no presumption except for notices 
of commercial paper. and (2) there is no pre
sumption for a notice of insurunee los~. if 
there is rebutting e\'idenee; is there then a 
presumption. or no presumption. where there 
is no rebutting e\·idence?). 

§ 2520. 1 ~lnte 1726. Gilbert. Evidence. !l!l 
(" unless the dclh'ery be pro\·ed. there is no 
perfect proof of the deed, and there i~ 110 proof 
of the deliYery but by n witness who saw the 
delivery "). 

(proof of handwriting raises a presumption of 
sealing and delivery); 18·10. Burling I'. Pater
Bon. !l C. & P. 570. 572 (the witness ,:ould 
recollect seeing the signing only; an inference 
of scaling and delivery was allowed). 

This was applied also to nn act of c;imillal 
p!lolicatum: 183!l. R. I'. LO\'ett, 3 State Tr. 
1177. 1181 (seditious libel; proof of hand
writing is presumptive evidence of publi
cation). 

Conversely. a foroino may be presumed 
from an uttering: U. S. 18!l9. State v. Wil
liams. 152 :'>10. 115. 5:3 S. W. 424. 

3 Compare with the following the cases 
cited antc. § 157: D. C. l!lOS, Walker r. 
Warner. 31 D. C. App. 76. 86; Fla. 1893. 
Campbell 11. Carruth. 32 Fla. 264. 271. 13 S.). 
4:l2; Ga. Rev. C. 1!l1O. § 4183; Ill. WOS. 
Potter 11. Barringer. 236 Ill. 224. S6 N. E. 2;3;1 : 
1911. Schroeder I'. Smith. 2·1!l Ill. 57·!. !l4 N. E. 
!l09; l!lHi. Stephcns v. Hoffman. 275 Ill. 4!17. 
11-1 N. E. 14:! (presumption applied; effect 
of contrary c\·idencc considered); 19l11. 
Pemberton 1'. Krllper. :l8!l Ill. 2!l5. 124 N. E. 
611; Ia. 1906. Shetler v. Stewart. 133 Ia. 
320. 107 N. W. 310 (deed; contrary presump
tion from grantor's possession. considered); 
1!l22, Mather 1'. Sew"ll. In. • 186 N. W. 
636; Kan. 18!l6. Rohr 1'. Alexander. 57 Kan. 
381.46 Pac. G!l9: 1916. Malllney 11. Cameron. 
!ls Kiln. G20. 159 Pac. 19; Md. 1!l16. Mur
dock v. Taylor. 128 Md. 63;3. 98 Atl. 149 
(payor's signature. and payee's posses8ion. 
lire sufficient evidence of scaling); 1!l20. 
Denr r. Silver. 135 Md. 355. lO!l Atl. 67 

: ETI{J •. 1792, Grellier c. Ncn1e. Peake 1-16 (promissory note); Mich. 1906. Amo3-
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§§ 2499-2540] EXECUTION OF DOCUMENTS § 2520 

a prerequisite of the maker's acknowledgment, may also raise the presump
tion of delivery.4 

Richia v. Northwestern :\1. L. Ins. Co., 143 
Mich. 684, 107 N. W. 707 (insurance policy; 
presumption not raisEd on the facts) ; Mo. 
1!l21, Lafferty v. Kansas City Casualty Co., 
287 Mo. 555, 229 S. W. 750 (insurance policy; 
prior cases cited); 1921, Mason v. Mason, 

Mo. • 231 S. W. 971; Nebr. 1909, 
Wilson v. Wilson. 85 Nebr. 167. 122 N. W. 
856; N. Y. 1897, Jones I). N, Y. L. Ins. Co .• 
168 Ma.ss. 66. 47 N. E. 92 (life insurance 
policy found among the intestate's papers. 
evidence of valid delivery); Or. 1906, Pier
son v. Fi~!ler, 48 Or. 223. 85 Pac. 621; Po. 
1918. Kanawell v. Miller. 262 Pa.9. 104 Atl. 
861 (collecting prior cases); Utah: 1915. 
Hatch v. Hatch. 46 Utah 218. 148 Pac. 433; 
W. Va. 1906, Webb v. Ritter, 60 W. Ya. 193. 
04 S. E. 484 (deed); Wis. 1913. Butts t·. 
Richards, 152 Wis. 318. 140 N. W. 1. 

Contra: 1897. Bergere 11. U. S .• 168 U. S. 
66, 18 Sup. 4 (possession of paper!! of grant 
by a grantee. held not to raise a presumption 
of delivery by the official huving authority to 
grant). 

For the rule es to the presumption of de
livery to aid a voluntary deed between Jamily 
member8 or confidential parties, see the f;)l
lowing: 1905. Henry I). Henry, 215 111. 205. 
74 N. E. 126 (deed found in the grantor's 
custody after death); 1905, Coleman v. ColL~ 
man, 216 Ill. 261. U N. E. 701 ("The law 
presumes more in favor of the delivery of 
deeds in c!lIle of voluntary settlements, es
pecially when made to infants, than it docs 
in ordinary cases of barguin and sale ") ; 
1905. Thompson 1:'. Calhoun, 216 Ill. 161. 74 
N. E. 775 (similar; here a deed to an adult 
son). 

Where a deed is found in the orantor's 
posse8sion, the presumption is the opposite: 
1905, Cribbs v. Walker, 74 Ark. 104.85 S. W. 
244; 1911. Cassidy v. Holland. 77 S. D. 287. 
laO N. W. 771; 1916. Tweedale v. Barnett, 
172 Cal. 271. 156 Pac. 483. 

Whether possession of a negotiable instru
ment indorsed raises a presnmption of oen
uinenas oj the indorsement is another question: 
Minn. Gen. St. 1913. § S448 (' prima facie' 
evidence of genuineness); 1!1l6. Capitol Hill 
State Bank v. Rawlins Nat'l Bank. 24 Wyo. 
423.160 Pac. 1171 (certificate of deposit; pos
sessio:l not sufficient ... ;itilout evidence of the 
genuineness of the indorsement; collecting the 
cases). Compare the cases cited ante, §§ !HaO, 
2134 (evidence of genuineness of handwriting). 
and § 2516 (possession as raising presumption 
of ownership). 

'Fed. 1865. Younge ~. Guilbeau. 3 Wall. 
636; A.Ia. 1915. Skipper ~. Holloway, 191 
AI11. 190, 67 So. 991; Cal. 1897. Davis v. Im
provement Co., 118 Ca!. 41;, 50 Pac. 7; Ga. 
1920. McAlpin v. Ryan, 150 Gao 746, 105 

S. E. 289; Ill. 1906. Hanchett ~. Haas, 219 
Ill. 546. 76 N. E. 845; 1906, Calkins ~. 
Calkins, 220 Ill. Ill, 77 N. E. 102; 1908, 
Blankenship v. Hall. 233 Ill. 116, 84 N. E. 
192; 1911, Schre<>cier v. Smith, 249 II!. 574.94 
N. E. 969; 1911. Spencer v. Razor. 251 Ill. 278. 
96 N. E. 300; 1920. Sellers v. Rike, 292 Ill. 
468. 127 N. E. 24; la. 1905. Webb v. Webb. 
130 In. 457, 104 N. W. 438; 19H. Stiles v. 
Beed. 151 In. 86. 130 N. W. 376; 1913. 
Tucker v. Glew, 158 Ill. 231. 139 N. W. 565; 
Kan. 1907. Pentico v. Hays. 75 Kan. 76. 88 
Pac. 738; KII. 1906. Collings r. Collings, -
Ky. .92 S. '."1. 577; 1918, Sasseen v. J:o'urmer. 
179 Ky. 632. 201 S. W. 39; Me. 1901. Egan 
r. Horrigan, 96 Me. 46, 51 At!. 246; M(l83. 

Gen. L. 1920. e. 183. § 5 (conclusive evi
dence); .lfo. 19~. Peters v. Berkemcier.;184 
Mo. 393, 83 S. W. 747; 1910, Chamber.; v. 
Chambers, 227 Mo. 262. 127 S. W. 86; N. C. 
1918, Belk v. Belk. 175 N. C. 69, 94 S. E. 
726. 

Contra. for an acknowledgment required 
by law: 1914, Prince v. Prince, 188 Ala. 559, 
66 So. 27 (a good example of the perverse 
readiness of present-day judges to let Law go 
counter to Justice. as slaves to a barren logic; 
IIny one who desireH a text for a seI'mon 
against the Lawyer's idea of Justice will find 
this case a rewarding one). 

Compare the cases cited ante, § 1654 (ad
missibilit~' of the registry of a deed); the 
substantive law, and statutory regulations, 
are here L1uch involved. 

So, too. the rcgi3tration may raise a pre
sumption of execution generally; compare the 
C~.ses cited ante, §§ 1651, 1676, with the !ol
lowing: 1918, Gardner v. Hughes, 136 Ark. 
332, 206 S. W. 678; 1898, Anderson v. Cuth
bert. 103 Ga. 767, 30 S. E. 244; 1909, Hansen 
v. Owens. 132 Ga. 648, 64 S. E. 800 (where a 
recorded deed bears the purporting signature 
of one proved to ha\'e been an illiterate, but 
the authority of the illiterate to another per
Bon in law might make the signature valid, 
the vr('sumption of genuineness ceases; on 
the evidence the jury decides); 1898, Flynn 
v. Sullivan, 91 Me. 355, 40 At!. 136. 

So also the statutory certificate 0/ acknowl
edgment alone: Hl07. Tucker v. Helgren, 102 
Minn. 382. 113 N. W. 912 (giving effect to 
Rtl\,. L. 1905. § 4710); 1920, Mumpower v. 
Cr..stle, 128 Ya. I, 104 S. E. 706 (acknowledg
ment for record, held not to raise a presump
tion of d'llivery. on the facts). 

Compare here the rule for admissibility 01 
certified copies and certificates of acknowledg
ment (ante. §§ 1676, 1680). 

For the burden of proof under statutes re
quiring a 8wom denial of execution, see fJ08t, 
§ 2596, ante, § 2146. 
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§ 2520 BURDEN OF PROOF: PRESUMPTIONS [CHAP. LXXXVIII 

(b) The date of the signing may be presumed from the purporting date of 
the document,S as also the date of the delivery; 6 though this might not always 
be made a rule of presumption. 

(c) The authority of an agent, purporting to execute for his principal, is not 
presumed. 7 

(d) The ojJicialseal on a document is not only evidence of the authenticity 
of the seal and the authority of the person affixing it, but is commonly held 
to create a presumption of these facts (ante, §§ 2161-2169), and sometimes 
even an ojJicial signature alone is given the same effect (ante, § 2167). 
Whether a certified copy of an official or registered document can raise a 
presumption that the original bore a seal is a question which has led to 
difference of judicial opinion (ante, § 2108). 

(e) 'Whether a negotiable in::ltrument raises a presumption of a cl)nsidera
tion,S and whether a subsequent recorded deed raises a presumption of purchase 
for value without notice of a prior unrecorded deed,9 and whether the purchase 
for value of a negotiable instrument raises a presumption as to absence of 
fraud,lO are questions which are inextricably enta.ngled with the substantive 
law. 

§ 2521. Same: (3) Anciflnt Documents. The authentic execution of a 
specific document produced is also to be evidenced by the antiquity and cus
tody of the document. With certain conditions, this is universally regarded 

I ENGLAND: 1834, Smith v. Battens, 1 actual date of delivery); Cal. Civ. C. 1872, 
Moo. & R. 341; 1834. Hunt v. Massey. 5 § 1055; 1913. Calligan v. Calligan, 259 III. 52, 
B. & Ad. 902; 1837. Goodtitle v. Milburn, 102 N. E. 247; 1908, Conway v. Rock. 139 
2 M. & W. 853; 1838. Sinclair v. Baggaley, JP-. 162, 117 N. W. 273; 1898, Conley v. Finn, 
4 M. & W. 312 (leading opinion); 1840, An- 171 Mass. 70, 50 N. E. 460 (though acknowl
derson v. Weston. 6 Bing. N. C. 300. edged later); 1895. Kendrick v. Dellinger. 

UNITED STATES: Cal. C. C. P. 1872. 117 N. C. 491.23 S. E. 438; N. Dak. Compo 1.. 
§ 1963, par. 23 (it is presumed "that a writing 1913. § 5496; S. Dak. Rev. Code 1919. § 52!>. 
is truly dated "); Ill. 1914. Wilson V. Glos. 266 But not the time of affixing a seal, unless 
III. 392. 107 N. E. 630 (abstract of title); Me. recited: 1910. In re Pirie, 1198 N. Y. 209. 91 
Rev. St. 1916, e. 87. § 136 (date of a writing N. E. 587 (cit'ng cases). 
on the Lord's Day is not of itself sufficient 7 1888, Fadner 11. Hibler, 26 III. App. 639; 
evidence oJ execution on that day to make it 1890. Darst V. Doom. 38 III. App. 397; 1877, 
void); Mich. 11110. People V. Campbell, 160 Swaine 11. Marriott. 28 N. J. Eq. 589; 1905, 
Mich. 108. 125 N. W. 42 (note); N. Car. McClung V. McPherson, 47 Or. 73. 82 Pac. 13. 
1909. Barden V. Hornthal, 151 N. C. 8. 65 Otherwise for an ancient docllment (antc, 
S. E. 513 (not decided; whether an indorse- ~ 2144). 
ment is presumed to have been of the date of Compare the effect of an admission in such 
the note's execution); N. Dak. 1905. Leonard cases (ante. ~ 2134). 
V. Fleming. 13 N. D. 629. 102 N. W. 308; Or. 8 1881. Ames' Cases on Bills & Notes, II, 
Laws 1920. § 799, par. 23 (like Cal. C. C. P. 641, note 2; 1887, Perley V. Perley. 144 Mass. 
§ 1963); Pa.1S17,Seaman V. Husband. 256 Pa. 104. 10 N. E. 726; S. Dak. Rev. C. 1919. 
571. 100 Atl. 941 (will); P. 1. C. C. P. 1901. § 848. 
§ 334, par. 21 (likc Cal. C. C. P. § 1963. par. The presumption oC consideration from a 
23); P. R. Rev. St. & C. 1911. § 1470 (like Bcal is of course only a rule oC substantive law: 
Cal. C. C. P. § 1963); Wis. 1898, McFarlane 1895. Ames. Specialty Contracts and Equi-
V. Louden, 99 Wis. 620. 75 N. W. 394. table Defences. Harvard Law Review, IX, 49; 

Compare the rule for indoraements oj 1Hl1l- 1901. Harriman. Contracts. 2d ed., § 142. 
ment as statements against interest (ante, 9 1897, Gratz 11. Land & R. I. Co., 27 
§ 1466). C. C. A. 305, 82 Fed. 381. 

'1873, Smiths V. Shoemaker, 17 Wall. 10 1921. Downs l). Ho~ton. 287 Mo. 414. 230 
U. S. 630. 637 (rule held not applicable to 8 S. W. 103 (under the Uniform Negotiable 
letter whose admissibility depended on it!! Instrumcnts Act). 
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as sufficient evidence for the jury (ante, §§ 2137-2146); and the language 
of presumption is also frequently applied by Courts to the same group of 
circumstances.l 

§ 2522. Same: (4) Lost Grant; Lost Docmrnents in general. (a) When 
a specific document not produced is offered to be proved by copy, the factof 
loss may be evidenced in varioud ways, and occasionally the force of a pre
sumption is attributed to some of them (ante, § 1196). 

(b) When a title to land is to be proved, the execution, contents, and loss 
of the appropriate document of grant ma~' be presumed from certain circum
stances; the inference resting on a principle of nelevanc~' already considered 
(ante, §§ 148, 157). Those circumstances are the long-continued possession of 
the land (or an appurtenant right) by a party claiming as owner, the non
claim of possible opponents, and such other varying circumstances of the 
particula.r case as increase the probability of an origin of grant for the situa
tion as a whole.l The situation is in essence the same as that for which the 
statutes of limitation ha\'e been provided. But these statutes did not wholly 
obviate the occasion for such a presum:tJtion, partly because they were at first 
limited in the scope of rights barred by them and were extended only by grad
ual stages, and partl~' because their originally lengthy periods still left room 
for a presumption based on a shorter period of possession. For app1!rtenant 
rights (such as easements or fisheries), and rights transferable at common law 
by deed of grant without lh'ery, this presumption had formerly a great vogue; 
and it remained supplementary to statutes of limitation. But the systematic 
extension of the principle of acquisition by limitation, the reduction of the 
required possession to short periods, and {in the United States) the practice 
of compulsory registration of deeds of conveyance, have left little scope for 
the presumption. How far it had progressed as a rule of presumption is not 
always clear; in some opinions it appears as merely a rule of sufficiency of 
evidence for the jury (ante, § 2494), in others it is a genuine presumption 
(ante, § 2490), and in still others it is apparently a rule of substantive law 
equivalent to a statute of limitation. Its bearings in a given jurisdiction are 
more or !ess dependent on the J.nalogies of the local statutes.2 

§ 2521. 1 The cases are collected at the 1829, Doe I). Cooke. 6 Bing. 174 (surrender of 
place above cited. a telIlI); 1867, Bryant I). Foot. L. R. 6 Q. B. 

§ 2522. I 1818. Johnson, J., in Howell 11. 161 (customary marriage fee; leading opinions 
House, 2 Mill Const. 80. 85 ("It has been by Blackburn. J .• and Cockburn. C. J.); 1903. 
shown that a title may be presumed from Brocklebank I). Thompson, 2 Ch. 344, 350. 
length of possession alone; and why? Be- CANADA: 1879. Pugsley I). Ring. 2 Pugs. 
cause it is improbable that a man of common &; B. 303. 316; 1916. Tweedie I). The KiDg. 
senM~ and prudcnce would sct down upon and 27 D. L. R. 53. Can. Sup. (uscr of foreshore). 
improve lands to which he had no title. and UNITED STATes: Fed. 1822. Ricard I). Wil
more so that he who was the rightful owner Iiams. 7 Whcat. 59. 109 (opinion by Story. J.); 
would quietly stand by and see such a wrong 1913. Orcgon &; Cal. R. Co. t'. Grubissich. 9th 
donc to himself"). C. C. A. 206 Fed. 577 (railroad land in Oregon; 

2 The following cases wi1l illustrate its the abovc statement approved by GUbert. J .• 
treAtment by different Courts: for the maiority); 1918, Williamson &; B. L. &; 

E~:GLAND: 1774, Eldridge I). Knott. Cowp. L. Co. 11. Mullins L. Co., 4th C. C. A •• 249 Fed. 
214. Mansfield, L. C. J.: 1799. Roe I). Reade. 522; Ill. 1899. Gage. I). Eddy. 179 111. 492, 
g T. R. 118 (conveyance of a trust estate) ; 53 N. E. 1008; Mass. 1830. Melvin n. Whit-
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§ 2523. Same: (5) Will (Execution and Revocation). (a) The execution of 
a will may be evidenced by the testimonial assertion of the attesters, implied 
from their signatures, even when they themselves cannot be brought to the 
stand (ante, §§ 1511, 1512). This is often spoken of as a presumption, 
though probably no more than a rule of suffi~iency of evidence is intended.1 

(b) The revocation of a will by destruction may be inferred, on a principle 
of Relevancy already considered (ante, § 160), from the fact that it once 
existed but cannot bc found at the testator's death. Whether this circum
stance, with or without others, should create a rule of presumption, or of suf
ficiency of evidence, has been much debate(J.2 Other inferences, or rules of 
presumption, concerning an implied intention to revoke, are closely connected 
with the substantive law of revoclltion.3 

, 

(c) Intestacy upon death is presumed.4 

§ 2524. Sa.me: (6) Spolia.tion or Suppression of Documents. The op
ponent's spoliation or suppression of evidential facts (ante, § 278), and 

ing, 10 Pick. 294 (fishery); l!i39, Valentine 11. 11. Maddox, 113 Ga. 795, 39 S. E. 500; Ill. 
Piper, 22 Pick. 85, 93 (shore land; leading 1886, Re Page, 118 Ill. 576,580,8 N. E. 852; 
opinion by Shaw, C. J.); 1867, Nichols 11. 1895, Boyle v. Boyle, 158 Ill. 228, 233, 42 
Boston, 98 Mass. 39,41 (shore land); 1892, N. E. 140; HJl3, St. Mary's Home 11. Dodge, 
Claflin 11. ·R. Co., 1.57 Mass. 489, 499, 32 257 III. 518,101 N. E. 46; Kan. 1910, Sellards 
N. E. 6.59 (casement to cross a railway); 1>. Kirby, 82 Kan. 291, lOS Pac. 73; 1916, 
.Mo. 1894, Brown v. Oldham. 123 Mo. 621, Barnes 11. Brownlee, 97 Kan. 517, 155 Pac. 
630, 27 S. W. 409; Nebr. 1903, FI:magan 962; Mich. 1921, Bradley's Est., 215 l\Iich. 
v. Mathieson, 70 Nebr. 223, 97 N. W. 287; 72, 183 N. W. 897; Mo. 1903, Hamilton v. 
N. H. 1844, New Boston 11. Dumbarton, Crowe. 175 Mo. 634. 75 S. W. 389; !flolli. 
15 N. H. 201 (ttlwn charter); N. J. 1879, 1904. Colbert's Estate, 31 Mont. 461, 78 Pac. 
State 11. Wright. 41 N. J. L. 478 (tnx exemp- 971, 80 Pac. 248; Nebr. 1903, Williams t'. 
tion); Pa. 1875, Carter v. Tinicum Fishing Miled. 68 Nebr. 463. 94 N. W. 705, 96 N. W. 
Co .• 77 Pa. 310. 315 (fishe!y); S. C. 1818, 151; 1905, Williams I). Miles, 73 Nebr. 193, 
Howell 11. House, 2 Mill Const. 80, 85 (" I 102 N. W. 482; N. H. 1903, Stevens 11. 
know of no rule which has been established in Stevens. 72 N. H. 260, 56 Atl. 916; N. Y. 
this State fixing the minimum ") ; 1820. 1830, Betts v. J arkson, 6 W cud. 173 (leading 
Duncan 11. Beard, 2 N. & McC. 400. 406; opinion, by Walworth, C.); 1911, Cunni on's 
1849, Stockdale 11. Young, 3 Strobh. 501 Will, 201 N. Y. 123, 94 N. E. 648; 1921, 
(land); Tenn. 1860, Marr's Heirs v. Gillil\m, Cooley 1>. Cooley, Sup., 189 N. Y. Sup pl. 
1 Coldw. 488. 501 (pointing out the distinc- 577; 1922, McChesney's Will, Surr. Ct., 194 
tion between this rule and a statute of limita- N. Y. Suppl. 893 (execution in duplicate); 
tions); 1893, Dunn v. Eaton, 92 Tenn. 743, Pa. 1904, Gfeller v. Lappe, 208 Pa. 48, S·. 
753, 23 S. W. 163; VI. 1859, Towr.send r. Atl. 59; 1920, Weber's Est,ate, 268 Pa. 7, 
Downer's Adm'r, 32 Vt. 183, 191. 204 (leading 110 Atl. 7S5 (will in testator's custody); 
opinion. by Aldis, J.); 1918. Waterman 11. Tcx. 1903. McElroy 11. Phink. 97 Tex. H't, 
Moody, 92 Vt. 218. 103 At!. 325 (farm-land) ; 76 S. W. 753; 77 S. W. 1\)25; Wis. 1912. 
W. Va. 1905, Logan v. Ward, 58 W. Va. 366, Zeigenhagen's Will, 148 Wis. 382, 134 N. W. 
52 S. E. 398 (land). 905; and a note to Re Aug\lr (1899), 9 Yale 

§ 2623. 1 The cases are collected at the Law Journal 259 • 
place above cited. The presumption of gen- a 1920, Streeton's Estate, Shoults v. Wi!-
uineness from the age and eus£,}{/y of an an- Iiams, 183 Cal. 284, 191 Pac. 16 (tearing 
cient documcnt may also apply to wills (ante, Cway the signature); Ohio Gen. Code Ann. 
§ 2145). 1921, § 10558 (alteration of a prior bequest.). 

2 The following cases illustrate the different For the mode of proof oJf a lost will, see alllc, 
views: E!iGLAND: 1858, Brown Il. Brown, §§ 2052. 2106. 
8 E. &; D. 876; 1868. Sprigge I). Sprigge, L. R. For the burden of proof under th~ Ohio 
1 P. &; D. 608; 1900. Allan 11. Morrison, statute as to lost wills probaled by an e.,lab-
App. Cas. 604. lished copy, see the following: 1905. Hutson 

UNITED STATES: Cal. 1921. Sweetman's 11. Hartley. 72 Oh. 262, 74 N. E. 197. 
Est., Griffiths 11. Johnson, 185 Cal. 27, 195 Pac. • 1911, Sielbeck v. Grothman. 248 Ill. 435, 
[118; Ga. Rev. C. 1910, § 3863; 1901, Scott 94 N. E. 67. 
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particularly of a document (ante, § 291), has always been conceded to be a· 
circumstance against him, and in the case of a document, to be some evi
dence that its contents are as alleged b.y the first party. But that a rule of 
presumption can be predicated is doubtful. l 

§ 2525. Same: (7) Altera.tion of Documents. It used to be sometimes said 
that an alteration (i. e., by erasure or interlineation), if apparent on the face 
of an instrument, placed on the offering party the burden of explanation by 
evidence. It was also (but inconsistently) said by some that the alteration 
was to be presumed innocent, i. e., made before execution, unless particular 
circumstances of suspicion were apparent. For wills, again, it was sometimes 
maintained that, by exception, alterations should bc presumed to ha\'e been 
made after execution. But the modern tenrlency is to a\'oid stating the 
problem in the form of such rules with exceptions, and, in partieular, to aban
don the so-called presumption against fraud and in f.n·or of innocence, by 
which the alteration of a deed is presumed to ha\'e been made before execu
tion; and to raise no genuine presumption in tltat regard (allte, § 248,5). The 
first burden would thus be determined by the pleadings; and the question 
would usually go to the jury, upon all the evidence, whether the party claim
ing a specific tenor for the document has proved his case; although the 
second burden (ante, § 2487), i. e., of producing evidence, might be shifted by 
particular circumstances, under the ruling of the judge as to a sufficiency of 
evidence or a presumption: 1 

§ 2524. 1 The cases are collected in the Moore P. C. 419. 449 (will; leadbg opinion 
places above cited. The following illustrate by Lord Brougham); 1851, Doe v. Catomore, 
the use of language of presurui>tion: 1895, 16 Q. B. 745 (deed); 1851, Doc v. Palmer, 
Fox v. Mining Co., 108 Cal. 369, 41 Pac. 308 16 Q. B. 747, 755 (will); 1851, Simmons v. 
(the method of a trespasser's dealing with ore Rudall, 1 Sim. s. s. 115 (will); IS(\O, Williams 
wrongfully mined was held not to be such as '11. Ashton, 1 John8. &: Hem. 115 (will; gc·od 
to raise this presumption against him so as to opinion by Puge-Wood, V. C.); ISO!;, Cadge's 
entitle the plaintiff to n:~kon the vulue by Goods, L. R. 1 P. &: D. 513 (will); 1905, 
a particular standard); 1857, Thompson v. Credit on r. Exeter, L. H. 2 Ch. 455, 458. 
Thompson, 9 Ind. 323,331 (presumption not CANADA: 1921, Roun v. Quinn, 63 D. L. R. 
conclu~ive); 1856, Hunt v. Collins, 4 In. 56, 15-1 Alta. (contract to sell land); 1874, Doc 
62; 1918, Union Tanning Co. v. Com., 123 Va. v. Daniel, 15 K. Br. a72 (will); 1893, Re 
610, 96 S. E. 780 (ubsenee of evidence, from a Lawson, 25 X. Se. 454 (will); IS'O. Xorth· 
taxpayer, of incorrectness of items assessed, wood v. Keating, 17 Grunt F. C. 3·17, 1~ 
held to make "conclusive" the presumption Grant U. C. 64:3 (mortgage); 1899, Gray-
of the assessment's correctness); lS9{i, Hay v. stock v. Barnhart, 26 Onto App. 545 (rcgi8-
Peterson, 6 Wy/). 419, 45 Pac. 1073 (books of tered deed); 1910, R. t·. Gravcs, 21 Onto 329, 
account). 340 (record of conviction); 1914, Hedge r. 

§ 2525. 1 The following cases illustrate Morrow,:W D. L. R. 561 (power of attorney 
the rules; the older forms of statement are by testatrbl). 
now seldom found; for the older Jaw, now USITED STATES: Fr,dcral: 1826, U. S. r. 
genernlly modified or abolished, that any Amedy, 11 Wheat. 392, 408 (certified eopy of 
material alteration of an instrument, by any un nct of incorporation); 1896, Rosenberg v. 
person whatever, after its execution, made Jett, 72 Fed. 90 (bill to fureclose n mortgage; 
the instrument void, see the exhaustive cita- claim of homestead set up; the burden placed 
tions in Professor Williston's article, Disrharge on the defendant to show that the words 
of Contracts by Alteration, 1904, Han'. L. "and homestead," interlined in the mortgage. 
Rev., XVIII, 105, and the chapter.~ on thut were inserted after execution); 1921, City 
topic in his treatise (1921) on Contracts: National Bar.k v. Slocum, 6th C. C, A., 272 

ESGLAN'D: 1818, Johnson '11. Duke of Marl- Fed. 11 (will) ; 
borough, 2 Stark. 313 (date of a bill of ex- Alabama: 1898, Ward 1>. Cheney, 117 Ala. 
change) ; 1844-6, Cooper v. Bockett, 4 238, 22 So. 996 (assignment used by the plain-
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1909, Po.,s v. McRae, 105 Me. 140, 73 At!. 827; action on an alleged guaranty by the 
defendants' testator of the pa),nent of some fifty overdue promissory notes transferred by 
him to the plaintiff. The notes were given by the various promisors to Walter H. :I-'oss, 

tiff to show title; whether interlineations >\'ere 
apparent and suspicions were sufficiently ex
piained. held a question for the trial Court) ; 
California: C. C. P. 1872. § 1982 ("The 
party producing a writing as genuine which 
has been altered. or aPlw-lrS to have been 
altered. after its execution. ill a part nUlterial 
to the question in dispute. must account for 
the appelll'a!lce or alteration. He may show 
that the alteration was made by another. 
without his (!oncurrence. or was made by the 
consent of the parties affected by it. or other
wise properly or in!loceutly made. or that the 
alteration did not change the meaning or 
language of the instrument. If he do this. he 
may give the writiu>! in eddenee. but not 
othenvise"); 19:W. Thorn's Estate. 183 Cal. 
512. 192 Pac. 19 (word inserted at a blank in 
a will) ; 
Colorado: Camp. St. 1921. C. C. P. f392 
(like Cal. C. C. i'. § 1982); -
Colllmbia (Di8t.): 1894. Peugh v. Mitchell. 
3 D. C. App. 321 (actiOIl to annul n deed for 
alteration. the llIateritll al!crations bl'iug in a 
different hand and ink; not presumed made 
before execution) ; 
ConnccticIlt: 1872. Hayden 1'. Goodnow. 39 
Conn. 164 (the r~Hy producing docs not 
necessarily account for alterations; each case 
depends on its own cireum--Itanees) ; 
Geor(Jia: R('v. C. 1910. § 5831; 1892. Bed
good v. McLain. 89 Ga. 79:1. 796. 15 S. E. 670 
(defendnnt claiming under sheriff's deed in
terlined by the sheriff -; presumed to exist 
before execution); 1893. 'V cstmorelnnd v. 
W cstmoreland. 92 Ga. 233 (deed offered to 
show color of title; n1t-~rations presumed 
prior to execution, all the facts); 1896. 
Winkles v. Guenther. 98 Ga, 472. 25 S. E. 
527 (Code § 3835 al>plied); 1903. Heard v. 
Tappan. 116 Ga. 930. 43 S. E. 375; 1921. 
Craig v. ~ationQl City Bank. 26 Ga. App. 
128. 105 S. E. 632 (negotiable instrument) ; 
Hawaii: 1890. Kahai v. Kamai. 8 Haw. 694; 
Idaho: Compo St. 1919. § 7980 (like 
Cal. C. C. P_ § 1982); 1897. Mulkey V. Long. 
li Ida. 213. 47 Pac. 9·19 (held sufficient to 
show that the alteration in s note had not 
been made since it came into the offeror's 
hands) ; 
Illinois: 1899. Catlin Coal CO. V. Lloyd. 180 
Ill. 398, 54 N. E. 214 (deed offered in a chain 
of title; no presumption declared as to time 
of alterations; the question being one of 
fact. and the' party producing the document 
being called upon to explain; precedents re
viewed); 1901. Merritt V. Boyden, 191 Ill. 
136, 60 N. E. 907; 190:1. Landt v. McCul
lough. 206 Ill. 214. 69 N. E. 107 (ll'age); 
1905, Merritt v. Dewey. 218 Ill. 599. 75 N. E. 
1066 (note); 1906, Gage v. Chicago, 225 Ill. 

218. 80 N. E. 127 (certified copy of an ordi
nanee); 1917. Hutchison V. Kelly. 276 Ill. 
438. 114 N. E. 1012 (usc of different inks) ; 
1917. Schmidt V. Bauelilleister. 279 Ill. 504. 
117 N. E. 49 (will); 1920. Waggoner 1'. Clark. 
293 Ill. 256. 127 N. E. 436 (deed; burden is 
on the party producing it to explain the nl
teratioll); 1921. Anderson V. Augustana Col
lege. 300 III. 72. 132 N. E. 826 (deed) ; 
Iowa: 1890. Hagan V. Merchants' Ins. Co .• 
81 Ia. 321. 46 N. W. 1114 (action on an in
surance policy; held that the mere fact of 
alteration furnished no presumption a5 to 
the time of making it or the authority for it. 
and that the burden of producing evidl'llee 
that it was made after delivery was on the 
defendant); 1895. McGee V. Allison, 94 la. 
5:!7. 6:1 X. W. 323 (the burdcn is on the party 
attncking the instrument); 1903. Ram
bousek 1'. Supreme Council. 119 Ia. 263. 93 
N. W. 277: 1905, Thomas V. Thomas. 129 
In. 159. 105 N. W. 403; 
Kal/..~a8: 1908. Scott V. Thrall. 77 Kan. 688. 
9:1 Pac. 563 (will; good opinion by Ben
son, J.) ; 
Kentucky: 1920. E\'ersole v. Kentucky River 
C. Co .• IS9 Ky. 471. 2:!5 S. W. 50 (deed ac
knowledged) ; 
Louisullla: 1904. Wheadon v. Turregano, 112 
LII. 931. 36 So. 808 (lease); 
.llaine: 1909. Foss v. !\IeRae. 105 Me. 140. 
13 At!. S~7 (quoted supra) ; 
J[a.~sachu.~cIl8: 1840. Davis ~. Jenney. 1 
Mete. 221 (bill of cxehange); 1850. Wilde r. 
Armsby. 6 Cush. 314 (contract of guarantee) ; 
1856, Ely V. Ely. 6 Gray 4:19 (mortgage; good 
opinion by Dewey. J.); 19{}1. Graham to, 
!\Iiddleby. 185 Mass. 349, 70 N. E. 416 (bond) ; 
Michiaun: 1873. Comstoek~. Smith. 26 Mich. 
306 (deed; good opinion by Gra\·es. J.) ; 
Missouri: 1898. Kelly to. Thuey. 143 Mo. 422, 
45 S. W. 3()() (specific performance of an agree
ment to sell land; burden placed on the 
plaintiff); 1917. Carson v. Berthold de J. 
Lumber Co., 270 Mo. 238, 192 S. W. 1018 
(assessor's book) ; 
Montana: Re\'. C. 
Cal. C. C. P. § 1982) ; 

1921, § 10617 (like 

Nebraska: 1894, Coureamp I). Weber. 39 
Nebr. 533. 537. 58 N. W. 187 (foreclosure with 
a note bearing material alterations; plaintiff 
required to show their authenticity); 1896, 
Stough I). Ogden. 49 Nebr. 291. 68 N. W. 516 
(the que~tion is .. in the end. one of fact for 
the jury, upon all of the evidence adduced" ; 
here. an action on a note according to the 
altered fol'lu); 1903. Brown v. Kenned>'. ---
Nebr. ,93 N. W. 1073; 1907. Colby V. Fox
worthy. 80 Nebr. 239. 114 N. W. 174 (note); 
Nevada: Rev. L.1912, § 5418 (like Cal. C. C. P 
§ 1982) : 
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the husband of the plaintiff, and had been by him transferred to the defendants' testator, 
and later transferred by him to the plaintiff in settlement of matters between them. To 
sustain her allegations the plaintiff offered in evidence a type\\Titten instrument bearing 
the signature of the defendants' testator of the following tenor: 

"Machw.'!, M., April 11, 190i. 
"This is to certif:-' that I have this day, in a settlement of business transacted \\;th 

:Mar=-' E. Foss, conveyecl and sold to her a lot of notes for which I have reech'ed payment 
in full. And ,,;11 guarantee them. (SI'gn 1).1 T -1f n_ 

, C( .. • (fa • .L CIUle. 

Witness: oll. E. McRae." 

The defendants had seasonably given \\Titten notice to the plaintiff of tht'ir denial of 
the execution of this instrument, and at the trial the subscribing witness, who was one of 
the defendants' executors, testified that at the time of the execution and deJiven' of the • 
instrument it did not contain the last four words. "and will guarantee them." There was 
also evidence upon both sides of this issue. The plaintiff contended that upon this issue 
the burden of proof was lIpon the defendants; but the presiding justice instructed the 
jury as follows: "So the question is narrowed right down to this: Were those words. the 
final four words in t11is paper, written on there when ~Ir. Asa T.McRae signed that paper? 
And the burden is upon the plaintiff, :\Irs. Fo~s, or her agents. who conduct the suit, to 
cOIl\'ince YOII hy the evidence that in fact and in tmth those words were upon that paper 
when signed by Asa T. :\IcRae; and has she done so~ She claims that she has, and she 

New Hampshire: 1840. Hills r. Bnrnes. 11 suasion) ; 1897. Foley-Wadsworth Co. v. 
X. H. :m5 (note) ; Solomon. 9 S. D. 511. iO :-\. W. 639 (appnr-
!I',w Jrrscy: ISil. Hunt v. Gray. 35 :-\. J. L. ently the same. but putting it that the altera-
22i (the mere fact that a writing of contract tion here in II contract - is presumed to 
shows a change docs not of itself crente a pre- be mllde before execution. unless there arc 
sumption of alteration after execution); circumstances of suspidon; opinion by a 
1802. Wnrd Il. Wilcox. 64 X. J. Eq. 303. 51 different judge) ; 
At!. 1094 (will; the burden is on the contest- Tennessee: 1920. Branch v. Brnnch. 143 Tenn. 
ant); 1921. Atkinson's Estate. ~. J. • 210. 2::!5 S. W. 103S (deed recorded lIS IIltered) ; 
115 At!. 368 (will hll\-ing intcrlineations) ; Texas: IS96. Honse r. Robertson. Tex. • 
New York: 1884. Crossman v. Crossman. 95 34 S. W. 640 (nlterntion in a deed. presum!'d 
N. Y. 145 (will); to be before execution. under Ch'. Stats . 
• ~·orth Carolina: 1912. Wicker r. Jones. 159 § 2257); 
N. C. 102.74 S. E. 801 (deed; careful opinion Utah: Compo L. 1917. § 7118; 
by Allen. J.); Virginia: 1902. COIl~umers' Icc CO. V. Jen-
Orr.gon: Laws 1920. § 811; nings. 100 VII. 719. 42 S. E. 879 (contract); 
Pennsylvania: 1893. Nesbitt V. Turner. 155 Wa8hingto/~: 1893. Wolferman V. Bell. 6 Wllsh. 
Pa. 429. 436, 26 At!. 750 (action against a 84. 32 PIIC. 1017 (action on a note; no pre-
woman as bond-surety; the date was altered 8umption or burden prescribed); 1893. 
from time during coverture to time ruter Yakima N. &nk v. Knipe. 6 Wash. 348. 33 
coverture; the burden placed on the plaintiff Pac. 834 (action on a note benring an altern-
to show IIlteration before execution); 1911. tion; received. the defendant to show change 
Cornog v. Wilson. 231 Pa. 281. 80 At!. 174 since execution); 1900. Blewett r. Bash. 22 
(note); 1917. Gongawllre V. Donehoo, 255 PII. Wash. 536. 61 Pile. 7iO; 
50:'!. 100 Atl. 264 (will); West Virginia: 1905. Philip Carey Mfg. Co. 
Philippine lsi. C. C. P. 1901. §.336 (like V. Watson. 58 W. \"a. 189.52 S. E. 515 (con-
Cn!. C. C. P. § 1982) ; t,act} ; 
Porto Rico: Re\·. St. & C. 1911. ~ 1477 (like Wisconsin: 1896. Klatt 1). Lumber Co .• II::? 
Ca!. C. C. P. § 1982); Wis. 622. 66 N. W. 791 (the possibility of 
South Carolina: 1921. Guerin V. Hunt. alteration of a document since originlll sign-
S. C. • 110 S. E. 71 (interlineations on ing does not exclude it; compare § 2134. 
margin of will; a remarkable case; careful ante); 1897. Rollins r. Humphrey. 98 Wis. 
opinion by Rucker. A. A. J.) ; 66. 73 N. W. 331 (alteration held not sus-
South Dakota: IS97. Moddie 11. Breilllnd. 9 picious); 1899. l\1nldllner tl. Smith. 102 Wis. 
S. D. 506. 70 N. W. 637 (after proof of Sigllll- 30. is N. W. 140 (action by the assignee of a 
ture. the duty of producing evidence that the mortgllge to foreclose; .. or order" WIIS in-
alterntion was before delh'ery rests on the terlined in the deed; presumption of innocence 
milker. lind. semble, also the burden of pcr- applied). 
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first relies upon the circumstances that the words are found to be on the paper now. That 
is prima facie e'l';dence that they were there when it was signed, but only prima facie. By 
'prima facie' we mean that, if nothing more appeared. if that was all there WM, just the 
paper itself, with no contradictions, it would be taken as sufficient evidence that they 
were there when signed; but, it ar,pearing that it is disputed that they were there, and 
there being some evidence to the ct;>ntrary, the burden is still upon the plaintiff throughout 
to convince you by evidence that, upon the whole, you believe the words were there when 
signed." 

SPEAR, J. (after stating the ease as above) ... "The instructions were correct. The 
plaintiff, under the notice and rule, was required to prove the execution of the instrument 
upon which she sought to recover. To acc;omplish this the subscribing witness was put 
upon the stand. His evidence dearly developed the real issue in the case. When he had 
testified to the execution of the paper, as we presume he did under the notice, the plaintiff 
had established a prima facie case, as the words in dispute appeared upon the face of the 
paper whose execution had been proven. Had the elise stopped here, the plaintiff would 
have bcen entitled to recover. This is precisely what ~he presiding justice instructed the 
jury at this stage of the proceedings. But the case did not stop here. The very witness 
the plaintiff relied upon to prove execution testified that the disputer! words the sub
stance of the plaintiff's case were not upon the instrument when he v.itnessed the 
defendant's signature. Again, it is apparent, if the case had stopped at this point, the de
fendant would have been entitled to the verdict, as the testimony of the '\\;tness, showing 
a material alteration, is undisputed, and must therefore prevail. Hence it follows that it 
was incumbent upon the plaintiff, to entitle her to recover, to proceed further and intro
duce evidence tending to overcome the testimony of the attesting '\\;tness. The issue of 
alteration now having been raised, it became her duty to assume the burden upon all the 
evidence of persuading the jury that the words of guaranty were upon the paper when it was 
executed. Now, while the burden of evidence may be said to have shifted from the plaintiff 
1 the defendant, when she had made out a prima facie case, and from the defendants to the 
plaintiff, again, when their e,,;dence had overcome the prima facie case, the burden of 
proof had not changed at all. It was incumbent upon the plaintiff, in the end, upon all 
the evidence, however it may have shifted from one side to the other, to establish the truth 
of the allegation upon which she sought to recover, that the instnlrnent contained the dis
puted words. 

"'Burden of proof' and 'burden of evidence' are often confused. The phrase 'burden 
of proof' is, in fad, more philosophical than practical. It means generally that a plaintiff. 
however often the evidence shifts, must, upon the whole, persuade the jury, by legal e,i
dence, that his contention is right. The risk of nonpersuasion is all the time upon him. 
If he fails to persuade, he loses his case. The risk of nonpersuasion is the burden which he 
must asswne." 

§ 2526. Gifts and Trusts (Wife'S Separate Estate, Child's Advancement, 
Child's Sel'Vices, etc.). The pecuniary transactions between members of a 
family are sometimes made the subject of presumptions, based on the prob
able motive and intent. It can hardly be said that these rules are uniform, 
or are universally recognized. Examples of them are the presumption of a 
gift (instead of a trust or loan) of separate estate handed by a wife to her 
husband; 1 of an advancement (in anticipation of succession after death), or 

§ 2526. I 1915. Hitchcock v. Rooney. 171 ceased husband; C. C. P. § 1963. preauming 
Cal. 285. 152 Pac. 913 (community funds): that money paid is !:olOney due, held not 
1921. McKay t·. McKay. 184 Cal. 742. 195 conclusive); 1921. vorian v. Dorian. 298 Ill. 
Pac. 385 (money loaned by a wife to a de- 24. 131 N. E. 129;' 1893. Clark v. Patterson, 
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gift, in a transfer from a parent to a child; 2 of a gift, or mere performance of 
duty, in services rendered by a child to a parent; 3 or of a contribution to 8llppori 
of a relative under industrial compensation systems, from the mere fact of a 
payment of money; 4 of community-ownership of property acquired during 
marriage; 5 of intent to defraud creditors in a transfer to a wife by an insolvent 
husband; 6 and of fraudulent concealment by a husband in an ante-nuptial 
agreement barring do-wer. 7 

§ 2527. Legitimacy. That a child born of a married woman during wed
lock is presumed to be the child by her then husband is uniformly conceded. 
The only doubt has been whether and how far this presumption is conclusive; 
i. e., to what extent it is a fixed rule of substantiw law defining the legal 
quality of legitimacy. Here there ha\"e been stages of doctrine. l At the 
outset of the law, it appears to have allowed no rlispute, except by the fact 
of the husband's absence "beyond the four seas" of England during the 
appropriate period: hut after a gradual relaxation during five centuries the 
conclusive feature has in English law been almost entirely removed, so that 

158 Mass. 388. 391, 33 X. E. 589 (bonds); Bystem) the very opposite may be presumed, 
1915, Barrett v. CadY, 7s N. H. 60, 96 At!. i. e. the husband is presumed to have title to 
:l25; 1892, Bennett t'. Bennett, 37 W. Va. all the property in the wife's possession dur-
39fi,406, 16 S. E. 638. Contra, for a deed to a ing covert •. lre: 1916, Johnson v. Ables, 1I0 
wife: 1916, Thompson v. Davis, 172 Cal. Va. 593, 8f. S. E. 908. 
491, 157 Pac. 595 (applying Civ. C. § 164, as 6 1898, Stockslager v. M. L. & S. Institu-
amended by St. 1897). tion, 87 Md. 232, 39 Atl. 742; 1916, Johnson 

2 Can. 1914, Groat v. Kinnaird, 20 D. L. R. v. Ablcs, 119 Va. 593, 89 S. E. 908. 
421, B. C. (wYancl' of money from father to 7 1897, Hessick v. Hessick, 169 III. 486, 48 
Son is presumed a gift); U. S. Ida. Compo N. E. 712 (bill for partition by heirs, making 
St. 1919. § 77fJ9; Ind. 1892, Culp v. 'Vilson, the widow a defcndant and alleging an ante-
133 Ind. 294, 296, 32 ~. E. 928 (con~"eyance); nuptial agreement as barring dower, etc.; 
irz. 1894, Phillips v. Phillips, 90 Ia. 541, 543, held, that on proof by the defendant that the 
58 N. W. 879; 1805, West v. Beck, 95 Ia. Bum accepted was disproportionately small, 
520, 64 N. W. 599 (paying a son's debt); the presumption of fraudulent concealment 
1897, Finch v. Garrett, 102 Ia. 381, 71 N. W. is raised, and the husband must show knowl-
428 (deed); 1905, Hoon v. Hoon, 126 Ia. 391, edge by the wife of his estate's extent). 
102 N. W. 105 (conveyance); Ky. Stats. The large subject of resulting trusts, pre-
1915, § 4840; Va. 1920, Pofl' v, Pofl', 128 Va. 62, Burned where a transfer is made v.ithout con-
104 S. E. 719 (fann given to four younger sons). Bideration, under certain circumstanccs (Ames, 

So, also, in a transfer to a nominal pur- Cases on Trusts, 1st ed., 262, 291), belongs 
chaser for a consideration paid by a near also in this place. 
relative: Ames, Cases on Trusts, 1st ed., § 2527. 1 These have been carefully ex" 
276-286, 293. amined, for England. in an exhaustive treatise 

I Ga. Rev. C. 1910, §§ 4150 01152; 1893, by Sir H. Nicolas (1836), on Adulterine Bas-
Donahue V. Donahue, 53 Minn. 560, 55 N. W. tardy; Mr. Hubback has also considered 
602; 1898, Kloke v. Martin, 55 Nebr. 554, them in his treatise (1840) on Succession, 
76 N. W. 168; 1892, Ulrich v. Ulrich, 136 part II, c. 5, and Mr. Hargrave, in his Note 
N. Y. 120, 123,32 N. E. 606. . 189 to Coke on Littleton. 

4 1919, Peabody Coal Co. r. Industrial The best opinions on the policy of the rule 
Commission, 289 III. 330, 124 N. E. 603 (to are those of Lord Erskine, in the Banbury 
establish the fact of deceased's cor.tribution Peerage Case, infra (at pp. 466, 470), and of 
to relative's support, the mere fact of a pay- Martin, J., in Matthews' Estate, N. Y., 
ment of money to an aged fathtrr raises no infra. 
presumption; this seems unsound). In the Continental civil law, this subject 

6 1896. Boody's Estat-e, 113 Cal. 682, 45 has had a long history: Bonnier, Traite 
Pac. 859 (with a requirement for clear evi- theorique et pratique des preuvcs, 5th ed. 
dence to countervail); 1919, Ahern 1'. Julian, by Larnaude, 1883, § 205; Baudry-Laeanti-
39 P. 1. 607. nerie et aI., Traite theorique et pratique de 

Conyersely, in the common-law system droit civil, 2d ed. 1902, vol. III, "Des per-
(as distinguished from community-property Bonnes," § 671, .. Recherche de la paternite." 
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it seems now to occur only when actual intercourse of the husband has been 
established; i. e., the fact of "non-access" during period of gestation may 
always be disputed.2 In the rnited States, the Courts have probably not all 
reduced the rule to this attenuated form.3 

2 The following are the leading modern actions; scope defined); Hawaii: Rev. L. 
English cases: 1810, Banbury Peerage Case, 1915, § 20-11 (divorcc); 1883, Hopkins v. 
in App. to Le Marchant's Gardner Peerage Chung \Va, 4 Haw. 650; 1905, Godfrey v. 
Case, -135, 489; 1825, Gardner Peerage Case. Rowland, 16 Haw. 377, 502; Illinois: HiSO. 
Le Marchant's Rep. 232; 1827, Morris v. Orthwein v. Thomas, 127 Ill. 5501, 562,21 N. E. 
Davies, 3 C. & P. 215, 217; 1903, Gordon v. 430; Karl.8a8: 100:?, Bethany Hospital Co. 
Gordon, Prob. HI (the passage from Nicolas 'D. Hale, 64 Kan. 367, 67 Pac. 848; W21. 
approved, and said" to represent accurately Sharp v. Losee, 109 Kan. 211, W9 Pac. 9-1; 
the law"). },[lIryland: 1895, Scanlon v. Walshe, 81 Md. 

3 Besides the following cases, compare the 118, 31 At!. 498; Massachuselts: 18:3!J, Ran
rules of evidence as to the parentage of a dolph v. Easton, 23 Pick. :?-I2, 2-13; MiciliOfln: 
bastard (ante, §§ 68, 134, 137. 166, 2063); 18!J7. Rabeke v. Baer, 115 ~Iich. 328,73 N. W. 
Federal: 1902, Adger 1'. Ackerman, 52 C. C. A. 242 (action against B. for the seduction of 
568, 115 Fed. 124; 1!J03, Bunel v. O'Day, plaintiff. who married R. before the child 
125 Fed. 303; 1911. Osborne v. Ramsay. was born; B.'s admission of his paternity. 
C. C. A. 191 Fed. 114 (presumption applied); received); 1!J12. People v. Casco 171 Mich, 
A.labama: 1892. Bullock v. Knox. 96 Ala. 282. 137 N. W. 55; 1919, Kotzke v. Kotzke's 
105, 19~, 11 So. 3:3!} (white wife and husband. Estate, 205 Mich. 184, 171 N. W, 442; 
child a mulatto; legitimacy may be ques- !tfissouri: 1!J06, Breidenstein v. Bertram, 198 
tioned); 1916, Sims v. Burden, l!Ji Ala. 690, Mo. 328, ~5 S. W. 828 (Rev. St. 1~'::" & ;(H7. 
73 So. 379, 7H (the dissen!.ing opinion of providing that subsequent man;".,,;, •. ' ~ ,. 'J 

MaYfield, .J., is worthy of sUPP'.lrt); Arkansas: recognition of the child legitimatc~ It, ,,<, ./.:, • 
1915, Kennedy v. State, 117 Ark. 113, 173 docs not make such recognition cor.. :,.:.;,,) : 
S. W. 8,12 (filiation proceedings); California: 1920, Busby v. Self, 284 Mo. 206, '1: : ;;. '.' . 
Civ. C. lti72, § 193 (" All children born in 729 (inheritance; under Mo. Hev. ,. .... i',., 

wedlock arc presllmed to be legitimate ") ; § 341, providing that sUbseqllent h', " .:(

§ 1!J4 (" All children of a woman who has been riage Il!gitimizes ehildrcn, the presuIJ1pt.i·,., of 
married, born within ten months after the legitimacy is the Bame as for chill' "'n born 
dissolution of the marriage, are presumed to during marriage); New York: 1897, Mat
be legitimate children of that marriage"); thews' Estate, 153 N. Y. 443, 47 N. E. 901 
§ 195 ("The presumPtion of legitimacy can be (decree of Surrogate's Court as t-. "children" 
disputer! only by the husband or wife, or the entitled to share; H. S. having been proved 
descendant of one or both of them. Illegiti- a child, the burden was upon those opposing 
macy, in such case, may be proved like any her interest to show illegitimacy; good 
other fact"); C. C. P. 1872. § 1962 (ap- opinion, by Martin, J.); Ohio: 1911, Powpll 
plication of the principle to a divorced v. Fowler, 84 Oh. 165, 95 N. E. 660 (bastardy 
wife); § 1963, par. 31 (quoted ante, § 2499); filiation proeecdings; modified rule adopted) ; 
1859, Baker v. Baker, 13 Cal. 87, 99; 1902, Oklahoma: 1899. Bell v. Terr. j Oklo i5, 56 
Mills' Estate. 137 Cal. 298, 70 Pac. 91; Pac. 853 (non-access mus' nr. proved by 
1916, People v. Woodson, 29 Cal. App. "distinct, strong. satisfacto;':', lind conc:u-
531, 156 Pac. 378 (adultery); 1917, Ex sive evidence"); Oregon: Lav,'5 1920, § 798. 
parte Madalina, 174 Cal. 693, 164 Pac. par. 6, § 7!J9, par. 3~: PMlippi'" lsi. 
348 (failure to provide for a child); 1917. C. C. P. 1901, § 333 \~.vorce; like Cal. 
Walker's Estate, 176 Cal. 402, 168 Pac. 689; C. C. P.9 1962, wi!" a modifil.ltion); 
1919, McNamara's Estate, 181 Cal. 82, 183 § 334, par. 29 (like ('.1<1 C:. C. P. § 1963. 
Pac. 552 (whether the conclusive presump- par. 31); Civ. C. § :i;;o,; f·,'/o Rico: Rev. 
tion of legitimacy applies where the time St. & C. 1911, § 147v '::1,' Cal. C. C. P. 
between husband's access and child's birth § 1(63) ; South Carolim.. 1891, Rob! " 
-here, 304 days would signify a period of Estate, 37 S. C. 19,38. 16 S. E. 241 (reeoy·u
gestation extremely rare in fact; the pre- tion by parents, with other facts, may after 
sumption here held not conclusive); 1919. lapse of time raise the p,reromptioll without 
Walker's Estate, 180 Cal. 478, 181 Pac. 792 specific evidence of marriag!'); 1904, Ken
(definition of the presumption, examined); nington v. Catoe, 68 S. C. 470, 47 S. E. 719 
1921, Hilton v. Hilton, Cal. App. ,201 (legitimacy of a son born 11 months after 
Pac. 337; Connecticut: 1904, Canaan v. marriage; unchaste conduct mith other men 
Avery. - Conn. ,.sS Atl. 509 (the wife's before mal'l'iage and after bir6. exclucled); 
adultery during the gestation-period cannot South Dakota: Rev, Code Ill19, § 152 (pre
be shown); Delaware.: Rev. St. 1915, §§ 3029, 8umption as to legitimaey of children begotten 
3030 (presumption of legitimacy in divorce before divorce-action begun and after com-
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In those jurisdictions where the Continental system prevails Louisiana, 
Philippines, and Porto Rico there is a special proceeding for compulsory 
filiation of a natural child, involving special rules of inheritance of "civil 
status," and of required proo£.4 

§ 2528. Chastity; Sterility (Child-bearing) ; Impotency. It is sometimes said 
that there is a presumption of eha8tify, or of chaste character.l But commonly 
in such cases the result is really determined by the incidence of the first burden 
of proof (ante, § 2485); for example, it falls to a party impeaching a witness' 
or complainant's character for chastity to prove the unchastity, and it falls 
to a party alleging the seduction of a woman of chaste character to prove that 
character.2 

There is in the law of real property a rule by which, for the purpose of 
dealing with estates of remainder and the like, a woman past some limit 
of age (usually fifty years or more), is regarded as incapable of bearing 
children, or before that age will not be considered as incapable; it is 
nlissioll of adultery); § 180 Coo All children 1912. Acevedo 1l. Rafols' Heirs. 18 P. R. 725; 
born in wedlock are presumed legitimate"); 1913. Hj;'era 1l. Diaz. 19 P. R. 525; 1913. 
§ lSI (" All children of n woman who has Camacho tl. Bal(l.~quidc. 19 P. R. 564; 1913, 
becn married. born within tell months after Castro v. Solis. 19 P. R. 645; 1913. Figueroa 
the dissolution of the marriage" arc pre- 11. Diaz. 19 P. R. 683; 1913. Oramn 11. Oyan
surned legitimate); Vermont: 1886. Pittsfurd guren. 19 P. R. 788; 1913. Villamil 11. Ro
v. Chittenden. 58 Vt. 49, 52; 1915. State v. mano. 19 P. R. 832; 1913. Jesus v. Villamil's 
Shaw, 89 Vt. 121.94 Atl.434 (adultery; birth Succession. 19 P. R. 850; 1914. Mendez 17. 

of a child during non-access of husband. ad- Martinez. 21 P. R. 238; 1915. Delannoy v. 
mitted us evidence; the presumption fully B1ondet. 22 P. R. 219; 1916. Castro I). Solis. 
discussed). 23 P. R. 478; 1916. Lopez v. Lopez. 23 P. R. 

4 For references showing the history of this 766; 1916. Itumno r. Iturrino. 24 P. R. 439; 
proceeding. and for other rules affecting the 1917. Dupont 1l. Aybar. 25 P. R. 290. 
evidence therein. sec allie. §§ 1336. 1606; § 2528. 1 Accord: 190!. Caldwell v. State. 
Louisiana.: Re\·. Civ. C. 1920. §§ 184-192. 73 Ark. 139. 83 S. W. 929 (seduction); 1905. 
197; 1895. McNeely 1l. McNeely, 47 La. An. Rucker v. State. 77 Ark. 23. 90 S. \V. 151 
1321. 17 So. 928 (holding that the provision (seduction); 1894. Bradshaw t. People. 153 
of Code Arts. 188. 191. allowing the presuIDp- Ill. 156. 38 ~. E. 652; 1895. State v. Bauer
tion of legitimacy to be contested where the kemper. 95 la. 562. 64 N. W. 609; 1873. 
child is born 300 days after separation. merely People v. Brewer. 27 l\Iich. 134. 138; 1921. 
fixes the extreme period which must elapse Nabower 1). State. 105 Nebr. 848. 182 N. W. 
before the presumption becomes disputable 493 (rape under age of girl of previous chaste 
at all; and for children bom later it is easen- character; the State may offer evidence uf 
tial for the disputability that suit be brought; character in chief; but here the prosecutrix' 
so that if the parent dies without beginning testimony to that fact was held to make no 
suit the presumPtion continues indisputable). further e'\;dence proper. unless the defendant's 
Philippine I8l. Civ. C. §§ 119. 129-138; evidence called for rebuttal; this seems fink:!l 
1905. Infante 1l. Figueras. 4 P. I. 736; 1907, and unjust); 1912. Knight 11. State. 64 Tex. 
Capistrano v. Fabella. 8 P. 1. 135; 1908, Cr. 541. 144 S. W. 967 (collecting the au
Tengeo v. Sanz, 11 P. 1. 163 (bastardy); thority; but the State may offer evidence in 
1909. Conde v. Abaya. 13 P. I. 249; 1915. chief); 1914. State 1l. Jones. 80 Wash. 588. 
Enriquez' and Reyes' Estate. 29 P. I. 167; 142 Pac. 35 (criminal seduction). 
1918. Concepci&n v. Untaran. 38 P. I. 736; Contra: 1901. Harvey 11. Terr .• 11 Ok1.156. 65 
porto Rico: Rev. C. & St. 1911. §§ 3251-3255. Pac. 837; 1920. Davis v. State. - Oklo Cr. • 
3263. 3264; 1909. Gual v. Bonafoux. 15 P. R. 191 Pac. 1M4 (under P. C. § 2414. the State 
545; 1910. Armsterdam 1l. Puente. 16 P. R. has the burden of proving prior chastity. in 
527; 1910. Escobar v. Escobar. 16 P. R. 555; a charge of rape in the second degree; re-
1910. Puente 11. Puente. 16 P. R. 556; 1910. pudiatil1g the statement in Diffey v. State. 
Rijos 1'. Folgueras. 16 P. R. 5\)3; 1910. 10 Ok!. Cr. 190. 135 Pac. 942. that chastity 
Cham's r. Arroyo. 16 P. R. 777; 1911. Lu- is presumed). 
eero 1'. Vi!f,'s Heirs. 17 P. R. 141. 154; 1911. 2 Compare the rules of e\'idence applicable 
Caluf V. Culaf. 17 P. R. 185. 202; 1912, Jesus where chastit~· becomes material (ante. §§ 75. 
v. Perez Villamil's SUccession. 18 P. R. 392; 79. 205-213. 924. 2061). 
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often spoken of as a conclusive presumption; but no fixed age is taken as 
the standard.3 

:Marital impotenc./j of the husband, or of the couple, may also be presumed 
in certain circumstances.4 

§ 2529. Identity of Person (from Name, etc.). In regard to the supposed 
presumption of identity of person from identity of name, three things are to 
be premised. (a)" A concordance in name alone is always some evidence 
of identity; and it is not correct to sa~' with the books that, besides proof of 
the facts in relation to the persons named, their identity must be shown. 
implying that the agreement of name goes for nothing; whereas it is al\\"a~'s 
a considerable step towards that ::onclusion." 1 (b) In the greater number 
of cases the ruling is merei~' that identity of name, with or without othcr 
evidence, is or is not sufficient e\·idenee to go to the jury or sufficient to 
support a vcrdict, on the general principle of sustaining the duty of pro
ducing e\'idcnce (allte, § 2494). Thc oddness of the name, the size of the 
district and length of the time within which the persons are shown to have 
coexisted, and other circumstances, affect this result differently in differ
tnt cases. (c) Often a genuine presumption is enforced by the Courts, 
in the sense that the duty of producing evidence to the contrary is 
thrown upon the opponent (ante, § 24Si). But these rulings cannot be 
said to attach a presumption to a definite and constant set of facts; 
they apply the presumption upon the circumstances of the particular 
case. 

It is thus necessary, in ascertaining the state of the law in a given juris
diction, to examine the facts in each case. There is, moreover, some difference 
in the strictness with which the evidence of identit~· is treated for different 
sorts of documents or persons. There was perhaps a greater traditional 
strictness shown in dealing with the identity of a person named as the signer 

3 Eng. 1864. Gro\'es v. Groves, 9 L. T. R. 
N. B. 533; 1881, Re Taylor's Trustees. 21 
id. 795 (here fifty-two ycars, and during 
twenty-four a widow); 1871, Re Widdows' 
Trusts, L. R. 11 Eq. 408 (a widow of fifty-five 
years four months. and a spinster of fifty
three years nine months); 1872. Re Millner's 
Estate. L. R. 14 Eq. 245 (a wife of forly-nine 
years nine months. never having borne chil
dren. married twenty-six yeurs. presumed 
childless by that marriage); 1876. Maden v. 
Taylor. 45 L. J. Ch. 569, 573 (a spinster over 
sixty); 1881, Davidson 1'. Kimpton. 18 Ch. D . 
213, 217 (a spinster of fifty-four years); 
1898. Re Hocking. 2 Ch. 567; 1901. Re White, 
1 Ch. 570; U. S. 1903, Ricards v. Safe De
posit & T. Co. 97 Md. 608. 55 At!. 384 (in
capacity of child-bearing. not allowed to be 
investigated. 011 the ground that "it would 
be exceedingly unsafe to permit property
lights to depend upon so precarious a basis" ; 
.. the single fact to which the law looks is 
death"); 1883. Apgar's Case. 37 N. J. Eq. 

502 (collecting the cases in a note); 1913, 
Ewell v. Ewell. 163 N. C. 233. 79 S. E. 509. 

Contra: 1916. Sims n. Burden, 197 Ala. 
690. 73 So. 379 (there is no presumption at 
I1ge fifty); 1920. Fletcher v. Los Angeles T. 
& S. Bank, 182 Cal. 177, 187 Pac. 425 (re
fusing to apply any presumption of sterility) ; 
1921. Oleson v. Somogyi, " N. J. L. ". 115 
At!. 528 (presumption denied). 

, 1916. Sims 11. Burden. 197 Ala. 690. 73 
So. 379 (after a couplc's 25 years of cohab
itation without children the birth of a 
child is "highly improbable"); 1920, Tomp
kins n. Tompkins. N. J. Eq. • 111 At!. 
599 (where V. C. Backes adopts the Roman 
and English rule of a presumption after three 
marital years). 

§ 2529. I 1840, Hubback, Succession, 444. 
This principle of Relevancy has already bl'cn 
considered (antc, §§ 411-413); other in
stances are found under the Hearsay rule 
(arlle. §§ 1494. 1791). 
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of an answer or affidarit in chancery,2 or as the object of a conviction for 
erimc,3 or as a party to a marriage evidenced b~' a register or certifi-

2 England: liOI. Burly's Trial. 14 How. 
St. Tr. 433 (the deposition of a witness Carty 
before L. C. J. Pyne was offered. but its au
thenticity was denied: .. Court: Calaghan 
Carty. pray were you e.-"amined before any of 
the judges as to that matter? Carty: K o. 
my lord. never in my life. So1.-Gen.: N e\'{'r 
in his life. There is no proving it but by my 
lord chid-justice. and to prove that this is 
the man; for a man may come in the name of 
another person and swear. and the man 
he personates know nothing of the matter. 
Court: •.• If the person does not own it 
now. it must be proved upon him "); 1 i~9. 
Anon .• 3 Mod. 116 (perjury; whether the re
turn of commissioners ill chancery that the 
person named made oath is sufficient with 
other evidence of identity; the Court was 
divided); li61. R. r. Morris. 1 Leuch. 3d cd. 
60 «(;\'idellce of the handwriting of the answer 
being the defendant·s. with proof of the jural. 
sufficient); 1bW, Snlter v. Turner. 2 Camp. 
Si (an answer in chancery purporting to be 
signed by the per~on charged. sufficient); 
1812. Lady Dartmouth v. Roberts. 16 East. 
3:H. 340 (an answer in chancery in a suit be
tween other p::;.rties; Le Blanc. J.: "It 
seems that no line of distinction is drawn 
except in criminal proceedings. or in those 
which are in their nature criminal. as the case 
of an action for malicious prosecution; in 
other casc~ it is sufficient to produce an ex
amined copy of the answer without proving 
the handwriting of the party"); 1813. Hodg
kin~on v. Willis. 3 Camp. 401 (answer in chan
cery; "some e\'idence of the identity" was 
required. but nothing as to handwriting. etc.) ; 
I8H. Hennell r. Lyon, 1 B. &: Ald. 185 (Ellen
borough. L. C. J .• receiving . prima facie' an 
answer sworn in another suit by one Charles 
Lyon. alleged to be the present defendant: 
.. It is said that the evidence wants a further 
link to connect it with the defendant. and that 
it ought to be shown that the Charles Lyon 
in the answer is the present litigant. I do not 
know any way by which that circumstance 
can be supplied. but by the description in 
the ansv;er itself, which tallies in almost 
e\'cry particular. Still. however, it may be 
shewn that he is not the same person. The 
question then is. whether public convenience 
requires that the proof should be gh'en by the 
plaintiff or the defendant; and I rather think 
that public convenience is in favour of the ad
missibility 'of this proof. • . . Such appears 
to have been the general practice. except in 
criminal cases "); 1823. Studdy 11. Sanders. 
2 Dow!. & R. 347 (answer in chancery, offered 
by copy. the names of the signer and the de
fendants apparently corresponding; no {ur
ther "roof of identit~· needed: following 
Hennell v. Lyon); 1824. Burnand v. N erot. 

1 C. & P. 578 (an office copy of an answer in 
chancery rejectl'C:. on the trial of an issue in 
the Common Pleas ordered by the Vice
Chancellor; because the offipe copy does not 
prove the idcntity of the purty). 

Ireland: 184i. Garvin r. Carroll. 10 Ir. L. R. 
323. 330 (affidavit in Chancery by "John 
Garvin"; the name with other c\·idence. held 
sufficient. even when offered by copy). 

l7llited Slalc.s: 1796. Ellmore v. l\Iills. 1 
lIay\\,. 359 (deposition; John Archdaus El
more and John Ellmore. presumed the same 
person). 

3 Compare the statutes cited anle, § 1270. 
which sometimes include this point: 

EXGL.~xD: IS43. R. t>. Tissington. 1 Cox Cr. 
51 (a certificate of former conviction of one 
G. L. being offered a~:tinst the defendant. the 
circumstance that the defendant wus in the 
jail during the exact term mentioned was held 
not sufficient): lS58. R. r. Levy. 8 Cox Cr. 
n (identity of the dcf£'ndant with a person 
alleged to huve been convicted of an olience; 
identity ill all particulars of the magistrate's 
certificate of cOIl\'iction of that person and of 
the warrant of commitment. by the SlIme 
magistrates. under which the defendant was 
held. admitted). 

C.~XADA: 1906. R. t'. Byron. 37 N. Br. 
3S:3 (certificate of prior conviction. held suffi
cient on the facts): HllO. R. v. Atkinson. 44 
K. Se. 521 (pertificatc of prior eondction of 
.. Benjamin Atkinson" of the same address. 
held suffi!'ient). 

U:''ITED STATES: California: 1882. People 
v. Rolfe. 61 Cal. 540. 54a (" Frank H. Holfe" 
shown to be a person formerly convicted as 
•. Frank Rollins "); Florida: 1913. Thomp
son v. State. 66 Fla. 206. 63 So. 423 (second 
offence; more evidence than mere identity of 
names required); Illinoios: 1908. Clifford v . 
Pioneer Fireproofing Co.. 232 Ill. 150. 83 
N. E. 448 (conviction of Eugene Meyers, ad
mitted; "where the names are identical." no 
other e\'idence is needed): Iowa: 1905. 
State 11. Loser. 132 la. 419. 104 X. W. 33i 
(conviction of "William S. B .... admitted t~ 
impeach William B.); 1906. State v. Smith. 
129 Ia. iW. 106 K. W. 187 (former cOO\'ic
tion of" John A. Smith." not admitted against 
John Smith with other evidence of identity; 
Deemer. J .• diss.); KaruJas: 189i, Bayha v. 
Munford. 58 Kan. 445. 49 Pac. 601 (" ordi
narily" in a rer.ord of cOll\·iction. identity of 
name suffices); MMsachullell.s: 1913. Ayers 
t>. Ratshesky. 213 Mass. 589. 101 K. E. 78 
(prior conviction of a witness; identity of 
name. occupation. and residence. held suffi
cient on the facts); Missouri: 1885. State r. 
McGuire, 87 Mo. 642 (former conviction of 
('rime: sarneness of name is • prima facie' 
sufficient); 1920. Stuck v. General Baking 
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eatc.4 But whcre an identity of names is found in deed.~, letters, negotiable in
strumellts, or the like, or in tracing title from ancestors and grantors/' the Courts 

Co., 283 :1.10. :l!l6. 223 S. W. ~!l (hpre the Bon "); 1841'. Parh. B .• in Sayer r. Glos~op. 
opinion erront'olltily holds that if the party 2 Ex~h. 409. 411 (" James Glossop"; naml) 
bearing the name o~t'llrring in a r!'"ord of held suffirll'nt); ISi3. H. v. WeavN. L. H. :! 
eonvirtion dcnies idcntity. the record ran- C. C. R. 85 ("hild nalllcd "Janc Watkins" in 
not be uscd without furthcr !"'ideIH'c; 8UI>- n birth-rc~ist .. r; the name and othpr (,irt'um-
pose the r('cord named Aloysius Trisnwgbtus 5tanpp_~. suflir.icnt to idcl1tify); 1!1I1. B(>llid' 
Hiawatha nideyo~hi Ru,~dl, and thc party Ca~('. 6 Cr. App. :!S:\ (rape ulHlpr age; ~ome 
in court borc the same name; his m!'re u.'ser- evidenrc of iticntit\· (If the girl h,,:,ides the • • 

tion that he is not the nther person may go name on the birth c('rtifi~atc. rt'quirl'd); 
to the jur), with the ('irl'llmstantial evi.lenl'e l!lll. Birtll's' ea,,,. 6 Cr. App. 1i7 (bigamy; 
of sam!'ncss of naml'; but to say that his as- similar. for a rnarriagl' "eTlith'at!'): H1I4, 
~('rtion in all I'lISI'5 'Ultomati('ully re'l!lired Hog('r,;' Casf'. iO Cr. App. 276 (t'arnal knowl-
more e\'ident'c of identity from th.. other NII;e of " girl under age; on the farts. the 
side is to violate the princilll<· of § 24~i. identity of tI", girl WaS r('(luired to be further 
nnte); Penn"ylm"in: IS!lfi. Eifprt r. Lytle, e\·idtmccd than by the ('crtitieat!! of birth, the 
Ii:! I'll. 35fi, :13 Atl. 5i2 (the iss!l!' heing names varying somewhat). 
whether a witness had Iwell sent to the ll~ni- USIT,:!> STATF.8: Aifl. 1!lIS. Darrow 1'. 

tentiary for II rertain otTcnce from a t'f'ttain Darrow. 201 A\a. -Iii. 7S ~o. a~:3 (ri\'al 
county. e\'idcnce WIlS rl"'ci\"'d that II pt·"on widows); .lir. I~;I\. \\'c,lgwood's CaSt). 8 
of the slime name had !>('en 'I'nt for lh,' 'amI' Grecnl. i5 (,u\ultl'ry; besides th" n'rtiticatc 
offence, that the witnl's~ ,. wa~ rni~:-:illl.: for of Illarria.~t.· of the J)(\rson nanlNi. other c\'i-. 
about a year" thcrcaftpr. and that he wa:.: thu denre of identity i~ O(!ccssary); lUo.:i, ~n(Jw ... 
only one of that name in the region); Philip- man t·. ::-'Ia~()!l. !)!l }'le. 4no. 5!J Atl. 1019 
pine lsi. l\lOS. C'. S. r. Adolfo. 12 P. 1. :!!lfi; (\\'('tll(w!"ltl'~ Ca~!' follow('d. in II suit for 
Soulh Carali"'l: HI I:!. ~tate v. \\·ootl.'n. 92 f!rimillal !'ol\\'er~ation); JId. 1!J05. Bowman 
S. C. 61, 75 S. E. :!12 (" W. E. \\'oot('n" and t·. Littl". WI ::-'1<1. :!i:3. til Atl. :!:!:3. G.~i. 10S-! 
"Ed. Wooten"); l\',J.,<hi,lolon: 1!l!.1, State (marriage r~rtifi('"te; e\'idencc of identity 
v. Miller. bO Wash. 75. IH Par. :!!J:I (" Frr·d- held in,mffirient; Peare .... 1.. dissentinlt, :lnd 
!'rick ;\1i\ler": idt'ntity presumed): Wis- properly. frt,m th .. extraordinary opinion or 
(0I1.,ill: l!l05. Colbert r. State. 1:!5 Wis. 4:!:3. the m"jority); .\Iich. \,.,,.,:!, People r. Brough-
10·1 ~. W. 61 (former conviction; idcntityof tun. 4ft ~I;"h. :lan. l:l :\. W. 6:!1 ("possibly 
name ~uffi('es). not stlffiri.>nt by itself in a criminal r.ase·'); 

• Compare the cases on the [1dmi~~ihility of ll,ib6. Durfee r. Abbott. Gl }.tich. -lil. 4i5. 
stich documents (antc. §§ IGH. lliii) and the 28 !\. \\'. 5:!1 (baptism record; other evidence 
rule for proof by cye-v.;tnesses (11 nte. § :!OS:!) : is necessary); JIo. Ii:'i 1. }.torriss('y t'. Ferry 

ESGI •. ~SD: 1718. Dray('ott 1'. Talbot. 3 Co .. ·17 }.to. 521. 525 (identity of the plaintiff 
Bro. P. C. 564, 567 (r"gister-entries of a mar- with a persoo whose hirth-entry was otTered; 
riage being shown. the mere correspondence identity must be !'stablished); ISiS. State v. 
of names must be followed by other !'\'idence :l.ioore. 61 ::-'10. 276. 2i8 (mnrriage; ~a:neness 
of identity. etc .• to show mnrriage); I i70. of name of the womlln married :lnd the woman 
Birt r. Barlow, 1 Doug. Iii (if a rcgist('r- in court. sufficient); X. H. 18:lS. State v. 
entry is used. as being the hearsay testimony Wallace,!J~. H. 515 (adultery; other e\'i-
of the ~elebrant. some evidence of irlentity of dence is nccessar~'); Ulah: 1006. State I). 

the persons named in it and the parties in the Thompson. 31 Utah 228. 87 Pac. iO!l (adlll-
cause must be additionally otTered; but tery; some e\'idence of identit~· required); 
"whatever is sufficient to satisfy u jury is 1912. State r. Springer. 40 UTah 471, 121 
good e\'idence of this." as the payment of the Pac. !Ji6 (adultery; there must be some 
bell-ringcrs by these parties. their presence other e\·idence of identity thILn the namp,; in 
ILt a wedding-dinner. the i'jentity of their th" mlLrringe certificate). 
handwriting, the woman being thereafter 5 Compare the prindples for auth~r.tica-
called by the man's name. etc.); li84. Hem- tion of documents (anlc, §§ 2130. 2156); this 
mings r. Smith, 4 Doug. :l3 (to show that the question is usually presented in that relation: 
woman debaucbed by the defendnnt was the ESGUND: 1800. Barber r. Holmes. 3 Esp. 
plaintiff's wife. the fact that fourteen years 190 (to show J. H. living. the occurrence of a 
before a marriage had been celebrated behveen J. H. on the muster-roll of a frigate "proves 
the plaintiff and a cl'rtuin woman. and that she nothing as to the fact of whether J. H. whose 
WILS still Ih'ing with him as wife five years name i.;:. there found" was the one in issue) ; 
bl'fnre. W:LS held ~ufficient to go to the jury) ; 181:1, Smith 1'. Fu~e. a Camp. 456 (shipping-
tSao. R. r. Drukc. 1 Lew. Cr. C. IIG. 125 tf'gister purp.)rtinl: to b(' ~rnntcd on F.'s oath 
(" on tin indictment for bignmy. proof must be 3..~ own('r; rejected. b"l':llI~e identity of the 
gh'('n thtlt the person who th!) prisoner is oath-taker was not shown); 1814. Middleton 
alleged to have married was in fact such per- I). Sandford, -1 Camp. 3·1 (the attesting wit-
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ness knew only that a person calling himsdf 
T. S. had ~igned: held. ,. sonlC c\"idenl:e of 
identity was indispensably necessary"); IlSlli. 
Hughes t·. Wil~oll. 1 Stark. 179 (entry in a 
custom-house book of a copy of a bill said 
to have been made by the plaintiff. not re
ceived without evidence to show that it was 
"made or presented" by him or his ag("lt); 
18H. ~elsoll I'. \\,hittall. 1 B. & Ald. 1\1 (to 
prove execution. identity of name. with the 
fact that defendant wal prcsent in the room 
nt the time. was Iwid suffi(:i!'nt); IS:l-I. 
Bulkeley r. Butler. :l B. & C. 4:l4 (to prove 
the genuinell<'ss of all indorsement l·y "Ed
ward Shallahan" of a bill payahh, to such a 
person. e\'idence that it was indorsed by a 
person calling himself E. S .• bringing the bill. 
and presenting a letter of introdu(·tion for 
E. S. ~igned by proper per~ons. was '"dd suffi
cient to go to the jury); 1833. Whitelul'ke v. 
l\lu,;!!:l'O\·L'. I Cr. & :\1. 5:!:l (Bayley. B.: "I 
quite a~ree that it is not ne('e:;sary to provo 
the hllndwriting of the ddendant; but if you 
du not pro\'c th",t. you I11U,t prO\'e something 
else to connect the party sued with the in
stnlUlt'llt .... In tnost cases you call either 
slrow :;ollle acknow:etlglllent, or prO\'e that the 
party from hi~ residenc,", or other circuIll
staHl'C an,wers the desL'ription on the face of 
the note. or YOIl can (':;tabli:;h the idl'r,tity of 
the party in sOllie othpr IIlode "): 1~:33. Cor
fh·ld 1'. PafSl)n,. 1 Cr. & :\1. 7:30 (to prove that 
cprtai n ~ta tt:IIlL'1I ts w('re the .lei endam' s. the 
(aet that a dl'rk '''''lIt to the !,laintifi's resi
dpnce and had thc con\'er~atiLln with a person 
in a dressing .. g:own who opened the door, was 
held not erroneously r<'jPcted; e\'idpnce being 
given. in oppositioll. that the plaintiff was 
thl'n out of town and that his brother also 
Jived therc plirt of the time and worc a dressing
gown); IS:m. Warren 1'. Anderson, S Scott 
3~4 (" J. C. Anderson" liS a('('''ptor of a bill; 
evidenee that a person calling himself "Sir 
J. C. A.. ilart." had enter,·d his nallle as 
.. J. C. A." nt II banking-house. of a similarity 
of handwriting. and of the drmving of checks 
so signed. held suffici('nt to go to the jury) ; 
1841. Simpson 1>. Dinsmore. 9 :\1. & W. 47 (tc 
identif~' an apothecary's license. the fact 
that the plaintiff was in that business. bear
ing the same surname and (,hristian nume. 
was held sufficient for the jury); 1841. Joncs 
~. Jones. 9 M. & W. 75 (mere coincidenc'e of 
the nllme "Hugh Jones." held not sufficient 
to charge the defendant as maker of a note. 
where the name "Hugh Jones" was a common 
one in the region; semble. that the additional 
coincidence of residence would ha\'e sufficed; 
and that. if the name had not been common 
in the neighborhood. the coincidence of name 
alone would ha \'e su fficed); 1841. G reen
shields ~. Crawford. !/ M. & W. 314 (to iden
tify "C. B. Crawford." an acceptor of a bill 
directed to "Charles Banner Crawford. East 
India House." the fa<:t. of the signature being 
thut of a person of that. description, without 

any further evidence to connect it with the 
present defendant. was held sufficient); 
VH:l. Smith v. Henderson. 9 1\1. & W. 798 
(action against W. H .• a pilot; !1 man rose in 
Court who answered to the name of H .• and 
was a pilot on hoard the ship in Question; 
held sufficient to justify a finding of identity; 
Parke. B.: "Similarity of name and residence. 
or similarity of name and trade. will do ") ; 
1843. Sewall v. Evans. 4 Q. B. 626. 632 (Lord 
Denman. L. C. J.: "In cases where no par
ticular circumst:lIlce tend. to raise a Question 
as to the party bl'ing the sam!!. even identity 
of name is something from which an inference 
may be drawn. If the name were only John 
Smith. which is of \'ery frequent occurrence. 
thcre might not be much ground for drawing 
the conclusion"; Williams. J.: •. That it is 
a person of the same name is some evidence 
till another party is pointed out who might 
ha\'e been the acceptor"); 18H. R. t·. D:llmas. 
1 Cox Cr. C. 96 (colI\'ersations betwcen the 
deel':lsed :lnd onc alleged to be the defendant 
,,'ere rcreh"cd, after to a correspondence in 
dress aud in general appearance" had been 
shown); 1844. H. t·. O·Connell. 1 Cox Cr. 
405 (to prove against" C. G. Duffy. late of 
the Hathmines." an admission in writing of 
the nuthorship of a newspaper signed by 
"C. G. Duffy of the Hathmines and Trinity
strcet." it was la·ld that "some evidence of 
identity must bc gh'en": but under St. 6 
& 7 Will. I V. c. 7(). § t'. concerning newspaper 
publishers. the admi~sion was subsequently 
held rcceivable withe,ut such proof). 

C_~S_\DA: '\[a1l. l~fl4. Simpson r. Stewart. 
10 :\1:l!lit. 176. IlS1 (~rant .... and testator); 
01lt. 18.59. Wilson r. Thorpe. 18 U. C. Q. B. 
44:l (affida\-it in Illalicious arrest); 1861. 
Kieholson r. Burkholder. 21 U. C. Q. B. 
lOS (grantor nnd grantee); 1870. Brown v. 
Li\·ing8tonp. 29 U. C. Q. B. 520 (grantee anrl 
nnecstor) ; 1873. Wnllbridge r. JOIll.'S. aa 
U. C. Q. B. ()13 (~r:lIltee nnd ancestor); 
1875. Galli\'an v. O·Donnell. ao U. c. Q. B. 
250 (same). 

USITED STATES: Federal: 1892. Tausslg's 
Ex'rs P. GleIm. 2 C. C. A. 314, 51 Fed. 381 
(identity of a stock subscriber); 1Il05. Fowler 
r. Stebbins. 130 Fed. a()5. C. C. A. 209 (par
tit's to a judgment); 19p6. McInerney v. 
U. S .• 145 Fed. 729. 73f1. C. C. A. (immigrnnt) ; 
1918. Lee's Will. U. S. Court for China. 1 
Extrnterr. Cas. O!J9 (inheritance; the Chinese 
name" Alia Lee." presumed to ~ignify the same 
person); ~tlabama: 1913. Swindall r. Ford. 184 
Ala. 137. 03 So. 051 (" B. M. Ford" presumed 
;he same. in a deed acknowledgment); 1921. 
McMi!lan 1>. Aiken. 205 Ala. 35. 88 So. 135 
(,'Daudin," "Beaudin," and "Baudan." in 
an ancient deed) ; 
Arkansas: 1899. Dri\'er 1>. Lanier. 06 Ark. 
126. 49 S. W. 816 (" Felix H. Lanier," in two 
actions. presumed the same person) ; 
Cali/omia: C. C. P. 18i2. § 1693. par. 25 
("identity of person from identity of name~~ 
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is presumed); 1897, Lee t'. Murphy, 119 Cal. 393, 396 (magistrate's surname with initials 
364, 51 Pac. 549 (murtgagee and notary. of the first names, sufficient); 1899, United 
"W. H. Lee." ill the same rounty, presumed States~. Balik v. Venner. 17211-1as8. 449. 52 
the same); 1900, Woolsey v. Williams, 128 N. E. 543 ("United States National Bank" 
Cal. .'552. 61 Pac. 670 (" William Frederick and" United States ~ational Bank of New 
\Villiams"; two persons presumed the same. York. N. Y .... sufficiently shown the same); 
on the facts); 1906. People v. Wong Sang 1899. Dolan v. 1\1. R. F. Life Ass'n, 173 !'tiass. 
Lung. 3 Cal. ApI). 221. S4 Pac. S43 (not pre- 197. 53 N. E. 398 (identity of name, with 
~umed where there arc other persons of the description of person •. prima facie' evidence 
slime name in the neighborhood); 1908. of identity of person) ; 
Napa S. Hospital v. Dassl). 15a Cai. 69S. 96 Michioan: 1881. Campbell v. Wallace. 46 
Pac. 355 ("Tasso" and" Dasso" presulIled Mich. 320, 9 N. W. ·132 (fordgn judgment; 
the same. in an order of hospital commit- identity of names sufficient) ; 
mcnt) ; Minnesota: 1888. State v. Sannerud. 38 l\1inn. 
Columbia (Dist.): 1893. Scott v. Hyde. 21 229.36 N. W. 447 (" Bert Samrud" and" Bernt 
D. C. 5:n, 5a5 (grantee and ancestor; John Sannerud." in a liquor license: sufficient evi-
\Villis. presumed the same. there being no de nee on the facts) ; 
e\·idence of another person); 1902. Crandall .Mis .• ouri: 1833. Birch t'. Rogers. 3 Mo. 227 
t·. Lynch. 20 D. C. App. 74. 84 (dced~); (assignment of '1 note; "Charles R. Rogers" 
Georoia: He\,. C. 1910. § 5765 (" concordunce and" C. R. Rogers," some evidence of iden
of name alone" is some evidence of identity); tity); 1853. Flournoy r. Warden, 17 Mo. 
1883. M"llery v. Hamilton. 71 Ga. 720 (idcn- ,135. 441 (titb-deeds of "John Smith"; sam ..... 
tity of a legatee said to have survived the ness of n:\mes sufficient to go to the jury. and 
testatrix; samencss of name, his cOIl\'ersa- sufficient to create a presumption. scmble. if 
tion and knowledge of family affairs. etc.. no evidence is opposed; the Ir,ere fact thut 
held sufficient under the circumstnnl'cs); there is another person of the same name in 
1890. Swicard v. Hooks. 85 Ga. 5S0, 11 S. E. the region docs not pre\'ent the question from 
1:\63 (deed) ; going to the jury); 1853. Citt v. Watson. 18 
Illinois: 1864. Brown r. Metz. 33 111. 339 Mo. 274. 276 {title-documents; sameness of 
(identity of name of grantor and succeeding names puts on the opponcnt the duty of 
grantee; identity of person presumed): 1884. "showing" that they arc not the same); 
Heacock v. Lubukee. 108 Ill. 641 (a plaintiff 1885. Long v. McDow. 87 Mo. 197. 202 
relying on a title established in a former suit; (grantee and ancestor. "Ira Nash" and .. H. 
identity shown by a correspondence of all the San Ari." presumed the same on the facts) ; 
other features of the suits nxcept that the 1904. Martin v. Brand. 182 Mo. 116. 81 S. W. 
name of the plaintiff was" Lubeke" instead 443 (land-patent entry) ; 
of "Lubukee"); 1921. Drda v. Drda, 298 Ill. Nebraska: 1892. Rupert v. Penner. 35 Nebr. 
278. 131 ~. E. 595 (grantee. father and son 587.594. 53 ~. W. 598 (" Arch. T. Finn" and 
having the same name) ; "Archibald T. Finn." in a deed, presumed 
Indiana: 1883, Aultm:\Jl v. Timm, 93 Ind. the same) ; 
158 (identity of a lllaker of a note and an in- New Hampshire: 1849. Jones v. Parker, 20 
testate whose property the defendants had N. H. 31 (action on a contract; there were 
received; correspondence of name held two persons of the name of the promisor; 
'prima facie' sufficient); 1896, Mode v. the correspondenetJ of the defendant's name. 
Beasl!'y. 143 Incl. :J06. ,12 N. E. 727 (the pre- and other circumstances. helcl sufficient to 
sumption not held to apply whcre J. S. testi- "put the burden on the defendant" and sus
lied that he had not signed a petition which tain a verdict (or the plaintiff); 1854. Mooers 
bore his namc. but two or three thousand in v. Bunker. 29 N. H. 420. 432 (title; "a jury 
all had ~igned and they were not so cl:1Ssified is not at liberty to presume that a person of 
as to "reduce the probability of any persons even so peculiar a name as Timothy Mooers 
of the ~ame name ") ; is the same person as a man of the same 
Iowa: 1889. Gilman v. Sheets. i8 Ia. 499. name"); 
502,43 N. W. 299 (identity of name of grantee New Jersey: 1849, West v. State, 22 N. J. L. 
and next grantor • prima facie' sufficient); 212.238 (whether a witneas' name was forged; 
Kentllcky: 1805. ~icholas v. Lansdale. Litt. testimony that the" C. S." was not the writ
Sel. C. 21 (to show the identity of S. N .• a ing of n certain C. S .• received, its weight 
plaintiff. said to be dead. the fact of the death depending on the subsequent evidence of iden
of one S. N. who had sailed from Baltimore tity); 1899. Green v. lieritage, 63 N. J. 455. 
and died in Madagascar, was held insuffi- 43 At!. 698 (judgment debtors. presumed the 
cient); 18·17. Cobb v. Haynes. S B. Monr. same) ; 
137. 138 (\Villiam Haynes. defendant and New York: 1816. Jackson v. Goes, 13 Johns. 
surety on a bond, presumed the same on the 518 (land-patent to "Peter Schultze." suid to 
facts); 1820. Catcs v. I.oftus. 3 A. K. Marsh, be the plaintiff's lessor; the sameness of name 
202 (two land-certificates in the same name; taken as • prima facie' evidence of identity of 
identity presumed) ; person. 8emble: evidence admittcd to show 
MassachuseUs: 1862. Webber v. Davis. 5 All. that the patent was really given to another 
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than the plaintiff's lessor); 1825, Jackson v. 
King, 5 Cow. 237 (Ianu-patent to "William 
Appel," said to be the a:.cestor of the plain
tiff's lessor; peT CUT~m: "I have ne\'er 
known a case where':. plaintiff havin~ the name 
of a'patentee or grantee WIIS required to go 
farther than tae prouuction of his uced or 
patent"; th: defendant having" the burthcn 
of disproving" identity; semble, that to show 
the existence of another person of the same 
name would lift the defendllnt's buruen of 
going forward); IS28, Juckson v. CodY, 9 
Cow. 140, 148 (land-patentee" Willium Pat
terson" and grantor "William Petterson," 
presumed the same, no other person of the 
same name and description being shown to 
exist; so also for" John Blanchard"; but an 
intimation is made that mere identity of 
name creates a presumption, which stands 
till another person of that name is shown not 
only to have existed but to have been the 
patentee); 1830, ,Jackson r. Christman, 4 
·Wend. 27S, 283 (an obligor of a bond and a 
subscribing witness, of the same namc, not 
presumed identical); 1838, Kimball v. Davis, 
19 Wend. 437, 442 (" Francis Legge," patentee 
and grantor, presumeu the same); 1839, 
Cunningham v. Bank, 21 Wend. 561, scmbl€ 
(here the name was "s. A. Cunningham" in 
New York City, and the defendant was 
Samuel A. Cunningham of that place; the 
lack of other persons of the name must be 
shown); 1840, Brown r. Kimball, 25 Wend. 
259 (same as Kimball v. Da\'is, supra, on 
error from the Supreme Court; judgment 
reversed, 11 to 9 apparently on the ground 
that while the sameness of name raises a pre
sumption, yet suspicious circumstances about 
the documents, or other e\'idence, may re
move the presumption, und that in this case 
there was not sufficient evidence of identity 
to sustain the burden of proof); 1858, Hatcher 
v. Rocheleau, 18 N. Y. 87, 92 (" Joscph Roche
leau," defendant in the case and in a foreign 
judgment, presumed the same person, in the 
absence of evidence of two such persons) ; 
North Dakota.: 1915, State v. Kilmer, 31 
N. D. 442, 153 N. W. 1089 (" H. E. Kilmer" 
in a liquor license) ; 
Oregon: Laws 1920, § 799, par. 25 (like 
Cal. C. C. P. § 19li3, par. 25) ; 
Pe1lnsylt'ania: 1845, Sailor v. Hertzogg, 2 
Pa. St. 182 (" Jacob Sailor," said to be the 
defendant's grantor; Gibson, C. J.: "Iden
tit~· of name is ordinarily, but not always, 
• prima facie' evidence of personal identity"; 
and because of the lapse of time, and in spite 
of the oddness of the name, he required" some 
preliminary e\'idence, however small," for 
going to the jury); 1854, Balbec 1'. Donald
son, 2 Pa. 459 (" Mrs. Eliza Braceland," said 
to be the plaintiff's mother-ill-law; case 
given to the jury with additional evidence, 
and no rule laid down); 1865, Philadelphia 
II. Miller, 49 Pa. St. 440, 448 (e\-idence for 
the identity of assessed land); 1866, Burford 

v. McCue, 53 Pa. 427, 431 (., Patrick O'Neil'· 
and" R. P. O·Xeil·' as grantee and grantur: 
the identity held not suflicieutlv cvidenced • • 
to go to the jury); 1SUi, Lyman f. Philadel-
phia, 56 Pa. 488, 490, 503 (like Philadelphia 
v. Miller); 1868, Glass t'. Gilbert. 58 Pa. 266, 
290 (same; the qu('stion huw uncertain a 
description must be to a\'oid an assessment is 
the main one in these preceding three cases) ; 
1871, McConeghy t'. Kirk, (i8 Pa. 200 (" John 
J. Kirk" as indorser of a note to "J. J. Kirk" ; 
the correspondence held . prima facie' evi
dence of identity); lSi}' Brothcrline t'. Ham
mond, 69 Pa. 128. 13:3 ('. Daniel I\:Jadder" 
and" Daniel Kritler"; the identity not suffi
ciently e\'idenced to go to the jury); 1884, 
Sitler v. Gehr, 105 Pa. 577, 601 ("C-;,nrad 
Gehr," claimed as identical with the ~efend
ant·s ancestor in 1739; the rule in Sailor t'. 
Hertzogg. supra, approved; here the lapse 
of time was held to require additional evidence 
before going to the jury); 1895. 1\la50n F. J. 
Co. T.. Paine, 166 Pa. 352, 31 Atl. 98 (one 
uttering nn admission must be identified) ; 
Philippine lsi. C. C. P. 1901, § 334, par. 23 
(like Cal. C. C. P. § 1963, par. 25); 
P(/Tto Rico: Rev. St. & C. 1911, § 1470 (like 
Cal. C. C. P. § 1963) ; 
Rhode Island: 1852, Kinney v. Flynn, 2 R. I. 
319 (" Bridget Flynn," said to he the de
fendant's wife; mere sameness of name not 
sufficient to show that the person was un
available through interest); 1897, Liscomb 
t'. Eldredge, 20 R. 1. 3a5, :38 Atl. 1052 (" Har
riet Richmond Eldredge." presumed identical 
with" Harriet R. Eldredge ") ; 
Texas: 1921, Dittman v. Cornelius. Tex. 
-, 234 S. W. 882 ("Sheldon E. Bell" and 
.. E. S. Bell," in deeds of land) ; 
Vermont: 1857, BOgUe v. Bigelow, 29 Vt. 
179, 182 (" Aaron 1. Boge," said to be the 
plaintiff's ancestor" Aaron Jordan Bogue"; 
Redfield, C. J.: "In tracing titles .• , it is 
always regarded as . prima facie' evidence of 
identity; while in cnscs im·oh-,ng charges of 
crime . . . some further proof is required ") ; 
18n, Cross v. Martin, 46 Vt. 14, 18 (grantee 
and grantor, E. G., but living in different 
States and thirty years apart; "parties in 
successive deeds constituting a chain of title, 
of the same name, arc presumptively the 
same person ") ; 
Virginia: 1847, Pollard v. Lively, 4 Gratt. 
73, 76 (" Benjamin Pollard," grantee and an
cestor, presumed the same; evidence of the 
existence of two persons, received in rebuttal) ; 
West Virginia: 1897. Sweetland t'. Porter, 43 
W. Va. 189, 27 S. E. 352 C· John S. Sweet
land" and "J. S. Sweetillild," presumed the 
same) ; 
Wisconsin: 1902, Sandberg v. State, 113 Wis. 
578, 89 N. W. 505 ("probably neither rule is 
universal") ; 
Wyominq: 1916, Harris v. State, 23 \"yo. 
487, 153 Pac. 881 (cattle brand: "Curtis E. 
Griffin" and "Curtis E. Griffin, Jr."), 
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§ 2529 13URDEN OF PROOF: PRESU.i\IPTIO:\S [CH.W. Lx..'\....,\:YIlI 

are more frequently found enforcing a genuine presumption. Beyond this no 
general rules or tendencies seem traceable; except that where the two persons 
of the same name are father and son, the name is commonly presumed to 
have been used of the father.6 

The identity of objects or persons from clothes, features, marks, ilnd the 
like, may become the subject of a real presumption, though rarely. What 
is usually signified is either that the evidence is on the whole sufficient to go 
to the jury (ante, § 2494), or that specific facts arc admissiblc.7 

§ 2530. Continuity: (1) in general (Ownership, Possession, Residence, In
sanity, etc.). It is often said that when a person, or object. or relation, or 
state of things, is shown to ha\'c cxi.~ted at a given time, its continuance is 
presumed. In realit;r, howe\'er, a genuine rule of presumption is seldom 
found; the rulings usuall~' declare mercl~' that certain facts are admissible,! 
or that thp.y are sufficient evidenee for the jury's finding (ante, § 2494).2 

8 E1I(l. 1849. Stebbing v. Spicer. 8 C. B. testified to: similarity us to size. wrappings, 
82; (promissory note payable to J. R., and scal. label, and time of sending. held suffi-
indorsed by J. R. to the plaintiff: plea that ciently shown to authenticate thc bottle tcsti-
J. H. did not indorse it: there were two fied to): 1876. Com. v. Tolliver, 119 Mass. 
persons, father and son, of that name: the 312, 316 (identity of bank bills charged as 
indorseml!nt was by the son; upon the ques- stolen; partial correspondence with bills 
tion whether the real payee was the father or found on the defendant, held sufficient to go 
the son, held that the deft'ndunt could elll- to the jury); IS8:J. COIll. t·. X cfus, 135 Muss. 
ploy the pre~umption that it was the futher, sa4 (in authenticating a cipher-letter alleged 
and the plaintiff had th,' burdcn of gh'ing to hM'c becn written by thc defendant, the 
evidence that it was the 60n, but that there fact tJUlt his cipher-key fitted it, and that it 
was Borne evidence to go to the jury upon contained eXJlrc~si()ns peculiar to the defend-
that point): U. S. ISiS, Graves v. Colwell, ant and his situation, w~re regarded as suffi-
90 Ill. 612, 615 (ej~ctmer.t by one claiming dent); ISS9, Com. v. Finnerty, 148 Mass. 
through T. C. Sr. against one claiming through 165, 19 X. E. 215 (authenticating beer-
T. C. Jr., the gfllntee in the deed bring de- bottles found ill IL yard liS the defendant's; 
scribed as T. C.; held, that the presumption similarity of mlLrks to those of hottles within 
gave the pluintiff a 'primn facie' cn;-e, thut }wr building. alld ausence of liquor in udja-
the defendant had removed it by coullter- cent houses, sufficient): ltfich. lS95, People 
evidence, and that the case wus propf.'rly v. Cle\'elnnd, 107 Mich. 367, 65 N. W. :! 16 
before the jury, but in thcir doubt the It'gal (the condition ILnd doings of one of three 
presumption should prevail); 1921. Drdu 1'. robbers, of whom defendant W:IS alleged to 
Drda, 298 Ill. 2710, 1:11 X. E. 595 (cited supra, be one, (lfter the robbery. admitted as a mellns 
n. 5): 1838, StlLte 1'. Vittum, 9 N. H. 5ltl of identifying the defendant); Tez. 1920, 
(indictment for adultery with L. W.; the Wayland v. State, 80 Tex. Cr ... \pp. 5::!::!. 218 
father presumed). Similarly, the following S. W. 1065 (ImrghLry and larceny of auto-
rule has been declared: 1S;3, Cross v. Murtin, mobile casings; identity of casings not 
46 Vt. 14, 18 (grantor and grantee of a deed, sufficiently evidenced). 
E. G., and E. G., Jr., presumed to bc father The rules of udmissibility of evidence of 
and son). Identity ha\'c been already considered (unte, 

7 The following lIre not all genuinely rul- §§ 41O-41U). 
ings of presumption: § 2530. I The nllings plainly of this sort 

ENGLAND; 1858, R. v. Britton, 1 F. & F. are placed under the \'arious topics oi Rele-
354, Watson, B. (highway robbery; corre- vuncy (ante, §§ 51-464). 
spondence of boot-impressions, being "the 2 The following are instances under diffcrer:t 
main evidenco," held not sufficient). subjects; 

UNITED STATES; Ala. 1853, Campbell v. Ownership (compare § 382, ante): IlS94 , 
State, 23 Ala. 44, 48, 68 (that shoes tnkell Brown v. Custelluw. 3a Fill. 20-1, 214, 14 So. 
from the feet of the horse riddcn by the de- 822 (title by tax-deed, presumed to continue 
fendant on the morning of the killing" seemed two years luter): 1898, Coleman & Burdell 
to fit in every particular" the trucks near the Co. v. Rice, 105 Ga. 163, 31 S. E. 424 (title 
place of killing, admitted): Mass. 186;, sometime previous to a judgment. presUTlle(\ to 
Com. v. Bentley, 97 Mass. 552 (identity of a continue); 1901, State v. Dexter, 115 1:1. 6;"8. 
bottle of liquor sent and a bottle received and 87 X. W. 417 (personalty: ownertihip not I,re-
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§§ 2499-2540] CONTINUITY § 2531 

§ 2531. Same: (2) Life and Death. (a) It is not possible to sar that there -.::: 
is a genuine presumption of life, with a uniform application. The state of the 
pleadings will show whose duty it is to prove life at a certain time; and 
upon his showing life at It preceding time, the Court will usuall;v lea\'e it to 
the jury to say whether he has proved his case, but may sometimes appl~' a 
genuine presumption, shifting the duty of producing evidence, upon the 
circumstances of the particular case. l 

Burned at an earlier time); 1893, Lind r. Lind, 
53 ~Iinn. 48, 54 N. W. 934 (owner.hip of land 
in 1874. presumed to continue to death in 
1888); 1893, Chapman v. Taylor. 136 X. Y. 
663, 32 N. E. 1063 (owner.hip of bonds, pre
sumed to continue from 1881); 19:W. Gandia 
t'. Porto Rico Fert. Co., 28 P. R. 516 (title to 
shares of stock). 

Possessio,1 (compare § 382, ante): 18fJ3. 
Hollingsworth v. Walker, 98 Ala. 543, 13 So. 6 
(possession of land, presumed to continue dur
ing a gap of two years). 

:iulhorily (compare § 3ii, antc): 1893, 
Hensel v. Maas. 94 :'.Iich. 563. 568, 54 X. W. 
381 (authority as agent to scHland six months 
before. presumed to continue). 

Insanity (compare §§ 233, 1671, 2500, 
arlle): Fed. 1815. Le~see v. HogI'. 1 Pet. 11,3 
(general insanity, presumed to continue): 
Cal. 1895. People v. Schmitt. 106 Cal. 48, 30 
Pac. 204 (different phrasings cited): Fla. 
1892. Armstrong v. State, 30 Fla. 170. 204, 11 
So. 618 (permanent insanity, presumed to 
continue); Ill. 1804, Taylor v. Pegram, 151 
III. 106. 119.37 N. E. 83; (~imiIar); Ind. 1904, 
Brnnstrator v. Crow. 162 Ind. 362, 69 N. E. 
668; Ia. 1903. Kirsher v. Kirsher. 120 Ia. 
337. 94 N. W. 846; Kan. 1896. Rodgers I'. 

Rodgers, 56 Ran. 483. 43 Pac. 779 (the pre
sumption of insanity from an adjudication for 
commitment in 18Sa, held overthrown in 18S6 
by the other evidcnce); Olt. 1905, State v. 
Austin. 71 Oh. 31i. 73 N. E. 218. 

Residence (compare §§ 89, 94, 377. 382, 
antc): Ill. 1920, Hoy v. Kuhn. 295 Ill. 33. 
128 N. E. 829 (number of village votera in 
April and in AUJ;ust); Ia. 1893. Botna V. S. 
Bank r. Sil\'Pf C. Bank. 87 la. 4iO, 54 K. W. 
472 (residence presumed to continue; here. 
for nine days) ; Me. 18;2. Ripley 7J. Hebron, 
60 l\le. 370, 39a (in establishing a continuous 
residence of a pauper for five years, as legally 
required, an intervlll of some weeks' absence 
appeared; held. that the burden of explaining 
this abst'nee remained on the party alleging 
the settlement); Jf uss. 1841, Kilbum v. 
Bennett. 3 Mete. 199 (assumpsit for tllXes; 
residence before the assessment d!lte being 
shown, it was the defendant's duty to show a 
removal before the date arrived); N. lJak. 
1910, Holtan v. Beck, 20 N. D. 5. 125 N. W. 
1048 (residence for six months in the same 
precinct. not presumed on the facts); Pa. 
1893. Price v. Price, 156 Pa. 617. 626, 27 Atl. 

291 (donlicil(' presumed to continue fiCteen 
years till dea.th); "VI. 1877. Rixford v. Miller. 
4!l Vt. 319 (plea oC Statute oi Limitations; 
reply. non-residence of deCendant; evidence 
offered of non-residence at thc time of origin 
of the cause oC action; the duty held to fall 
on the defendant to show cessation of non
residence); 1907. State r. Jackson. 79 Vt. 504. 
65 Atl. 657 (domicile of an ancestor). 

Sundry instances (compare § 437. an/e); 
Enu. 1840. Scales v. Key. 11 A. & E. 819. 822 
(a custOIU of election shown to exist in 1689. 
presumed in law to continue. there being no 
evidence to the contrary); U. S. 1919. Da~;s' 
Will. U. S. Court for China. 1 Extrnterr. Cas. 
844 (non-marital status, presumed to con
tinue); Cal. C. C. P. 1872. § 1963. par. 32 
(it is presulned .. that a thing once proved 
to exist continues as long as is usual v';th 
a thing of that nature"); 1863, Murphy v. 
Orr. 32 III. 489 (a decree of chancery pre
sumed to continue in force. until shown to 
be overturned); 1898, McCraw v. McGra~·. 
171 Mass. 146, 50 N. E. 526 (divorce; con
finned hahits of intoxication five years be
fore. presumed to continue); 1848, Mullen c. 
Pryor, 12 Mo. 307 (action by an indorsee 
against an indoruer, alleging insolvency of the 
maker of the note; upon a showing of in
soh'ency at maturity, the presumption of con
tinuance applied); Or. Laws 1920. § ;99, 
par. 33 (like Cal. C. C. P. § 1963); P. 1. C. C. P. 
1901. § 334. par. 30 (like CuI. C. C. P. § 1963); 
P. R. Rev. St. & C. 1911, § 1470 (like Cal. 
C. C. P. § 19(3); Hl05. Friend ~. Yahr, 126 
Wis. 291, 104 r-;. W. 997 (possession of docu
meats, presumed to continue). 

§ 2631. 1 ESGL.\SD : 1802, Wilson r. 
Hodges, 2 East 313 (death of a debtor before 
return of the . capias' : Ellenborough. L. C. J .. 
said that "where the issue is upon the life or 
death of a person once shown to be living, the 
proof of the fact lies on the party who asserts 
the death "); 1869, Phen6's Trusts. L. R. 
5 Ch. D. 139 (whether N. P. M .• a legatee. had 
survived the testator, F. P .• so as to be entitled 
to share in the estate; F. P. died on Jan. 5. 
1861. and N. P. M. was lnst heard of in New 
York on June 16. 1860; held that the burden 
of proving N. P. M.'s life on Jan. 5. 1861. was 
on his representative. and was here not sus
tuined); 190.5, Re Aldersey. 2 Ch. 181 (Keke
wich. J.: .. Phen6's Trusts is not precisely this 
case, though it is not very far from it ") ; 
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§ 2531 BURDEN OF PROOF: PRESUl\lPTIOXS [CHAP. LXX..XVIII 

(b) But there i~ a genuine pr~sumption, of universal acceptance (on the 
principle of § 158, ante), to aid proof of death. It' enerally said to arise 
from the fact of the person's continuous abse1lce from. Aome or ~f!.f.fill years, 
u!!:~ea~ oJ "Q.y; q!u~rsons "'~~;?ii!.d .~n·~.ttif~ll.}~:have 'received news from 
the absentee. The phrasings 'clifl'er, however; sometimes the absence is 
!ita-tect-tO'· be from the jurisdiction; sometimes the element of non-receipt 
of news is not noticed; 2 moreover, the practice is not uniform in defining 
the precise point, or combination of facts, at which the burden of producing 
evidence shifts to the opponent. But the general presumption is unques
tioned.a The rule of the presumption, however, extends merely to the fact of 

St. 1915, 5 &: 6 Geo. V. c. iO, Execution of apply the presumption; the case at most de
Trusts (War Facilitius) Amendment. § 5 (a cides that the burden of conviction. not the 
tru~tee or infant to whom the Act applies duty of going forward. was on the lcs~or; 
is to be .. presumed to remain alive until there W:l.~ .. fair ground for the jury to pre-
definite news of hid death has been receind sume" death after seven years from being last 
or sueh death hus been presumed by a court heard of. in the absence of luter cvidence of 
of competent jurisdiction "). life); IS21. Doc ~. Deakin, 4 B. & Ald. 4:l3 

U;lfITED STATES: Fed. IS44, Gilleland v. (ejectmcnt; 1' .• born in li59, had been absellt 
Martin. 3 McLean. 490 (del'\aring a real pn'- from his relatives from 178i to ISOI. when ha 
sumption upon proof of life within s,,,'cn rcturned and shortly departed al!ain; sinca 
years); Cal. WIG. Wilcox v. Wilcox, 171 Cal. then he had not been seen in the neighbor-
no, 155 Pac. 95 (allllulment of marriage); hood; the ju!".! were told that this was'" prima 
Ill. 1867, Whiting v. :\icholl, 46 lll. 230 (in~ facie' e,·idence from whieh they might pre-
struetivc ca~c; apparently sanctioning a real sumo T.'s death"; the defendant (~ontendr.·d 
presumption); l!loo, Chicago .l.: Alton H. Co. "that this was not even 'prima facie' cd-
v. Keegan, IS5 III. iO, 56 X. E. lOb8 (deed by dence"; per Curiam: "The evidence un:lU-
E., of June 15, 1865, under power of attorney s\\'l'red was sufficient to found a presumption 
from A. dated April 3. 1860; A. presunwd to of T.'s death." approving the seven-year pre-
ha.,.e becn alh'e at the former date); lOW, Bumption laid down in Doc v. Je8son); 1044, 
Keystone Steel &: Wire Co. v. Industrial Com- Watson~. England, 14 Sim. 2S (a young person 
mission,289 Ill. 58i, 124 1'. E. 5·12 (the cxist- abroad. not presumed dead after seven years) ; 
ence of a dependent beneficiary in August, ISH, Dowley v. Winfield, 14 Sim. 2i7 (pre-
1915, being materi:Ll. the fact that the dc- sumption in a similar case, apparently ('n-
ceased's wife and mother were alive in Scr"ia forced); 18ii. Prudential Assurance Co. v. 
in Noyembcr, W12, was held not. to raise a Edmonds, L. R. 2 App. Cas. 487 (presumption 
presumption of their survi\' al till August. applied; the clement as to .. not being heard 
WI.5). from," examined). 

2 As in some of the statutes injra. !REL.\ND: l!J 11, Allman 11. M'Cabe, 2 Ire. 
3 The early history of the presumption is 398 (a ilJase made in 1822 for the terlll of 21 

given in Thayer's Preliminary Treatise, 31!l. years after the death of the survivor of three 
ENGL.\ND: 1i6a, Rowe t·. Haalund, 1 W. B1. pcr~ons, D. C .• then aged 11. B. T. aged IS, 

404, Lord ;\lansfield, C. J. (cjectment; to R. F. aged 9; B. T. was provcd to ha\'e died in 
pro\'e a branch of II. family to be extinct, e"i- 1888; a witness testified that he had lived in 
dence was received, as to t1 person alive sixty the town for 18 years prior to 1888 aml had 
years before, that he "has not been heard of inquired for D. C. and R. F. but ne\'l~r hC'ard 
for many yaurs"; which would be sufficient of them; the trial took place in 1010; held . 
.. to put the opposite party upon proof thut he that D. C. und u.. F. were presumed to have 
still exists"); 1802, Bailey v. Hammond, 7 died before 1888, and that the 21 years began 
Yes. Jr. 590 (bequest of money on the dcath of to run in 1888). 
a brother. who hud not been heurd of for CANADA: 1908. Re Ancient Order of United 
twenty years; bequest paid~o"er); 1805, Doe Workmen and M. A. Marshall, 18 Onto L. R. 
v. JeBson, 6 East 80, 84- (ejectment; the 120 (husband disappearing after entering a 
plaintiff's lessor claimed under a deceased sailboat); 1914, Wilcox v. Wilcox, 16 D. L. R. 
brother; she was required by law to enter 491, Man. (conveyance to wife; presumption 
within ten years of his death und the Ircmoval not applied to a person absent 16 years. on 
of her disability; he was last heard from in the facts); 1914, Hedge v. Morrow, 20 D. L. R. 
1778; the presumption of death applied in 561, Onto (time of death, in an action for rc-
1785; her disability ceased in li92; thus an co\'ery of land under a will); 1914. Duffield 
ejectment in 1804 was too late; but it was v. Mutual Life Ins. Co .• 20 D. L. R. 467. Onto 
apparently not held necessary for the jury to (time of running of statute of limitations on 
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§§ 2499-2540J DEATH § 2531 

life insurance claims. under R. S. Onto 1914. from usual place of business and departure to 
C. IS3, § 165); 1915, Re Pinsonneault, 25 part~ unknown. upon publication of notice in 
D. L. R. i!lO, Onto (insurance policy). The newspaper, etc.); St. 1915. Mar. 3, p. 98 
follo";ng statute is peculiur: Unto St. 1920. (similar. for trusts untll'r wills); Burns' Ann. 
C. 36. § 3 (administmtion of an absentee's St. 1914, § 274S (udministration of absentee's 
property; an absentee is "one who, having estate; presumption arises in 5 years) ; 
had his usual place of rl'sidence or domicile in Iou-a: IS!l7, Sherrod r. Ewell. 104 Ia. 253. 
Ontario. has disappeared. whose whereabouts 73 X. W. 49:l; !!J0f!, ~Iagncss r. Modern 
is unknown, and as to WhOUl there is 110 Woodmen. 146 la. 1. lZ:l ~. W. 169 (here the 
knowledge as to whetllPr he is ali"e or dead "). nile is stated mther too strictly fnr roi.ing the 

'L"S'ITED ST.\ T~:S: Pederal: lSfH, Scott t'. presumption) : 19 is, Hiche:." v. Soverloign 
~IcXcal. 15·1 G. S. 3·1. 41 (here the preslIInp- Camp. IS4 1:1. 10. 168 :-;. W. 276; 
tion was not allowed to prevent the o"erthrow Knlt,'a .• : 1905. :>.Iodern Woodmen 1'. Gerdom. 
of n probate decree based on it, where the 72 Kan. :l!J 1. liZ Pac. 1100 (int('rcstillg opinion 
supposed deceased afterwards rt'turned alive) ; by Burch. J .. I'mpha.,izing the necessity of 
1!I0:!. Fidelity ;\Iutual L. Ass'n r. ~lettler. inquiry lind of rC)n~Qq\lellt lark of news) ; 
1 b5 u. S. ;lO~. ZZ Sup. flO:2; l!llZ. Fuller r. Kentucky: Stats. 1915. § 16:W (the fact of a 
N"w York Life Ins. Co .. C. C. A .• Iml F"c!. re,itftont's l .. "dng thl! Stntt· and not returning 
8!Ji (excellent opinion hy J. B. ;\IcPlterson. for se\'(~n surc('s;h'(' years. r:d;p;; a pr('sumption 
J.); Codp, § 10:2:33 (daims filed under the of death); § IGO~1 (own.!r of property in the 
pen~iun laws); Stat,'. when "not known to hl·li\·ing for seven 
Aritlfna.' Itcv. St. 191:1, Ci\". C. § 7:.!S (SC"Cll 8uecpssh'c 'yf1ar:-:. and nO ;u'count whutc\'cr 
yellrs) ; can he given" oi him. is presumed to hnn' 
Ark<ut8n.~: Dig. i!))(l. § 4111 (ahsence from dil·d without hl'irg and his property vests in 
the Statn "for th'c years suee!'~sively" rai:;e>! the State); WOO. ;\Iutual B. L. 1. Co. t. 
a pre~um)Jtion) ; :'Iartin. 1O~ l{y. 11. 55 S. W. 69·1 (the 8e\'~n 
CG1(fornia: C. C. P. 1~7Z. § 1963. par. 26 (it years dates from the last he:lring from th., 
iri presumed "thnt:1 person not ht'ard from in pf'T:-!onj; l!lV'. Prudential Ins. Cn. 1'. Gratz. 
seven years is dead ") ; I~Z Ky. :!I~. :!06 ~. W. :!!l!l (there must han! 
Colora,to: 1(1l5. New York Life Ins. Co. r. been diligent search); HI~I. Glasscock r. 
Holck. 59 Coin. 416. 151 !'a~. 916; 1!l21. \\,pare. 1!l:2 Ky. 6;:;·1. 234 S. W. 216 (inhcrit-
Modern Woodmen V. Whit<'. "0 Colo. 20i, 1!l!) anee; Stats. § 113:30. applied) ; 

r 

Pac. nn.'; (pre~ullllJtinn docs not npply unlc·ss Loui-,um,,: EJ06. Iberia Cypress Co. v. 
thern has be!'n diligent scarch to ascertain thc Thorgf',on. 116 La. 21S. ·10 So. 68:2 (dis
ppr~on's whereabouts); apll',aranCl' fnr Be,'en yellr~. not suffident on 
COltllllbul (Dis/.): Code l!HO. § 25:2 (sp\'ell the facts. under the peculiar lanl,'1wp:c of the 
years); IS0i. Posey D. Ha1l80n. 10 D. C. API'. Louisiana Civil Code. art. iO; the opinion 
4!l7. 506; ignores the rcasonin!': of the common-law nile) ; 
Delaware: Del. Rcv. St. 101.5. § 128 (011 J[ass(lchllsc/ts: 1>;:31. King t'. Fowler. 11 Pick. 
abs('nce from the State" for seven years to- aO;! (writ of rh;ht. one claiming under S. K. 
gethftr. and no e\'ident proof be made of his prfJ,iuc('(1 deeds from nile (Ii the six ehildrcn of 
life in any inquest," .. he shall be accounted 8. K .• and ofTt'rpd e\'idence that the other five 
dend ") ; had not been Iward of for Over seventy years; 
Florida: Re\·. G. S. 19H1. § 3;14 (proceedings the jury were ill~tmcted that the plaintiff Was 
to declare a person dead and di8tribute hi.<! .. entitled to recon·r"; held. that "the legal 
estate) ; result was such as the jllry hnve found." 
Geor(Jia: 1898. Watson V. Adams. 103 Ga. 73:l, .. especially as there was no evidence to rebut 
30 S. E. 574; 1!l0!l. Hansen V. Owells. 132 Ga. that e·:idencc." on the part of the d('fmdant) ; 
648. 64 S. E. 800; 1!l20. Rudulph t·. Browll, 1840. Loring r. fiteincmt1ll, 1 :'I('t~. 204. :211 
150 Ga. 1·1i. lOa S. E. :2iil (inheritnnce; there (administration of an estate); 18~1. Bowditch 
must ha,"e been diligent illfluiry without O. Jordan. lal Mass. :lU (a plaintiff proving 
results in news) ; title through D.; evident:e thnt D. sailed for 
lllinoi.'J: 1867. Whiting D. Nicholl, 46 Ill. :2:l0 foreign parts in 1840. and nothing had since 
(dower); 189i. 1Iitz v. Algrecn, liO 111. 60. been heard oi the vcssd. "justified and re-
48 N. E. 1068 (mere absence is not oufficient; tjuired the inference of her death "); 
diligent inquiry at the last place of residence Mississippi: Code 1906. § 1914. Hem. § 1574; 
and among those likely to hear from him is 1896, Manley v. Patterson, i3 Miss. 417. 10 
necessary); 1910. Kennedy 11. Modern Wood- So. 236 (nile held not to npply to children of 
men. 243 Ill. 560. 90 N. E. 1084 (neither a seven yeaTS and under who were under the 
mere rumor that the alleged deceased has been control of adults and had not volition as to 
alive in the inteI'\·al. nor the party-claimant's their movements) ; 
failure to foUow up such a rumor by inquiry, Missouri: Rev. St. 1!l1!l. §§ 264. 5:396; 1905, 
suffices to prevent the operation of the pre- Chapman 11. Kullman. 191 :110. 23i. 89 S. ''1. 
sumption) ; 924 (statute applied) ; 
Indiana: Burns' Ann. St. 1914, § 3137 Nebraska: 1914, McLaughlin D. Sovereign 
(wills; presumption after five years' absence Camp, 97 Nebr. 71. 149 N. W. 112 (here the 

539 



§ 2531 BURDEN OF PROOF: PRESUMPTIONS [CHAP, LX.X,.\:V!II 

death from ancl after the end of the period; it is.not understood to spec-if", 
anything further, for example, the lime of death -wIthiii"

U

thai"period,4 
• • '. . 

Court rather loosely refers to thc presumption 
as depending "largely upon the circulllstRllces 
and conditions of I'uch particular Cas!' ") : 
New Jersey: Compo St. WID, Death, § 1 
(presumption after se\'en years, where\'er 
death may corne in question): St. 1!l11. Apr. 
'27. c, 255 (administration of absentee's 
,~state; seven years' absence raises :1 pre
SlJmlltioll of death) : 
New York: St. HlIS, C. :l1S, amending C. C, p, 
§ 1341 (administ~ation of estate of absentef') ; 
C. C. P. IS77, § S·H, C. 1'. ,\. 1!l:!0, § au 
(remaining without the United States, or 
absenting himself anYWhere, for se\'en Y!:'ars 
together, is suffident): § 1065 (unknown heirs 
to realty unclaimed; presumption upon 25 
years after payment of proceeds to Stat!:') ; 
Nor!h Dakota: Compo L. WI3, § 7921 ; 
Oreoo,,: Laws 1920, § 799. par. 26; ~ 1:109-.5 
(determination of heirship): § 1:109-7 (ad
ministration of abSl'nt person's ('statf') ; 
Pennsylvania: St, 1!l17, Jill\(, 7, § 6, Dig. 
19:!0, § 8409, D('cedcnts' Est. (5e\"I'n Y!:'ars' 
absence): IS!)i, Francis r. Francis, ISO Pa. 
644, 3i Atl. I:!O (W. had gone to IiV(' in :L 

colony in PataJ.:ollill. lind was tlll'r" hl'ard from 
in ISi6, but not ,in",,: held, that no absenre 
from his la~t known domidle W:1" ,hown, and 
thus a party .. Iairning thllt his wif" in Penn
sylvania in 181)4 was single, at thl' time of 
making u will, had rais('(l no presumption); 
191i, ~Iuley v. Pennsylmnia H. Co., :l5S Par 
73, 101 At!. 911: 
Philippille I61. C, C. 1'. 1901, § 334, pur. !?-1 
(like CuI. C. C. 1'. § 196;), I'ur. 26): § G5G (for 
administering al\ c~tatci 15 years' aiJsPll('p): 
Civ. C. §§ 18·1, l!ll (similar to p. R. He", St. 
de C. §§ ani, alBO); 
Porto Rico: He". St. & C. Hill, §§ alii, 31!10 
(after i years' nhseuf'c, the prcsullIpth'e heirs 
may be put in po~~e~~ion: nfter another 15 
years, or after 90 Y"lIrs from the nbsentee's 
birth, the Court "hall declare" that he i~ pre
sumably dcnd" and distribute the property) : 
South Dakola: Ill'\'. C. WI!), § ~729 (wil('ro 
issue of property depends on life of a person, 
and he "remains without the U. S., or nbsents 
himself in the Stnte or elsewhere, for se\'('n 
years together, SUch person must be nccounted 
naturally dead," unless sufficient proof of life 
be made) : 
Texas: Il(l\', Ch·, St. 1911, § 570i (seven 
years); 1903, Latham v, Tombs, 32 Tex. Ch·. 
App. 2iO, n S. W. lOGO (absence of news is 
essential) ; 
Viroillw: Code 19!!), § 6239 (the departure 
from the State and failure to return within 
seven slleccs.i\·c years, by a. person residing in 
the State, rnises a presumption of denth) ; 
W,'8/ Viryillia: Code 1914, e. S6, § 1.2, liS 

added by St. IfH7, C. '27 (administratiun of 
absentees' estate; seven yea.rs); e. 130, § 44 

.. . 

(like the Virginia statUte); 1898, Boggs r. 
Harper, 45 W. Va. 55-1, 31 S. E. !l43; 
lVi •• consill.· I!lOO. Wisconsin Trost Co. r. 
\Visconsilt 1'1. ,~ F. 1. Co. Bank, 105 Wis. 
464, 81 X. W. 1H:l: l!l09. :\Iillcr v. SO\'ereign 
Camp, 140 Wis. 505. I:!:! N. W. 1l:!6 (diIil(eltt 
search i~ not necc:<sary). 

'The "fTec·t of t1li~ nile as developed in 
later c:tscs, is to dirppt the jury that they 
should not from nwr(' ahst'nc:e presume death 
at any earlier tinll'. Ulllf'>s the fads show 
.. that the indi\'idttal was at snnlC particular 
date ill cOlltacl rdtlt II spcrijir. peril as a eircum
stanre to quirkl'n the upl'mtion of time." But 
in a f"w :'itatl'5 thi~ rule is repueliatf'd, awl the 
jury is It'ft free to n'al'h u ronclusion of e:lrlier 
death on any cireunlstancc8: 

E~;r;L.\S[): 1:;3:1, Doc r. N!:'pf'an,.5 B. & Ad. 
86: 1~:17, Nelle:iII r. I(night, :l 1'1. & W. I\!j.\ 
(I'jrctllll'nt, for property held by long advf'",!e 
pns~f'ssiolt, the plaintiff claiming und!:'r :'II. K. : 
tlw qnestion being whether the phlintiff's lessor 
had b~b'1ln the aetioll, und"r St. :J & 4 W. I V, 
c. ::!i, within twenty y~ars sinrl' his ri~ht nc
erllf'd, i. e. sinre the death of :'II. K., it WM hf'ld 
tlrat the plaintiff had the hurelf'n of c\'idenring 
this: :\1. K. hndng gone to Amcri('a in 1:-;013 
or IS07, and bl'i,g last hear.1 from hy a If'tter 
r"('Piver! in :'Ilny, ISOi, anc] the ~uit having 
h(,f'n l)I'glllI on Jan. IS. IS:!", I('~s than s('\'en
tel'n years lat"r, it Was held thllt there was no 
pr"sumption that :\1. K. clil'd not before the 
I'l\(l I)f the SC\'('n years. or <ii"d at any specific 
time; and that tIll' pl:lintiff's hurden had 
tllf'refore not bCl'n ~1I,;tllin"d): ISSO, Cor_ 
hishley's Tnlsts, L. H. 14 Ch. D. S·16: 1902, 
Rc Benj:uJlin, 1 Ch. i:!:I: I !l05, He Ald('.sey, 
2 Ch, lin, 185 (rule of Nepean r. Knight 
applied) . 

C.uUPA: 1848, Doc r. Strong, 4 li. C. Q. B. 
510, 51S. 8 id. 291 (good opinion8). 

VSITEll ST.Ut:S: Feder"': ISi8, Da\'ie I', 

Briggs, 9i U. S, 6:!S, G34 (leading opinion, by 
Harlan, J,; adopting the .. specific peril" 
dClC'trinl'); 1902, Fidl'lity :\rutu:!1 I.ife Ins. 
Co. t'. :\IettIcr, 185 U. S. 30S, Z2 Sup. 662 
(rf'pudiating the spcdfic !>('ril dnl'trine, de
fin .. d in D:wie v. nrig~s, as an exclusive rule) ; 
1!l17, Continental Life InR. Co. v. Scaring, 
3d C. C. A., 2·10 Fc'd. 653 (" those firmly 
established Pennsylv:mi:~ ea~I'S, Rurr t'. Sitn," 
ete.: here the plaintiff was a Pennsyh'ania 
citizen); Cali/urni,,: 1921, L!:'sser v, New 
York Life Ins. Co., Col. All'" ,200 Pac. 
22 (collecting authoriti"s to date; approving 
the rule in Tisdale v. Ins. Co., Ia.): Illinois: 
1!l:!O, Nntional Zinc Co. v. Indu,trial Com
mission, :!92 m. 598, 127 ~. E. l:l5 (whether 
d".~('ased employee left bf'neficiaries living; 
G. left Poland in July, 19H, 1l':I\'ing a father 
of 60 years, u mother of ·10 ~'I'ars, and brothers 
und sisters; n witness saw mother, father, and 
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or the celibate or childless or intestate condition of the person at the time 
of !leath.5 

(c) On similar considerations of experience. the loss of a ship, in insurance 
cases or the like, may become the subject of a presumption or a 'prima facie' 
ruling, after a long absence from port without news.6 

a sister there in August 1915, the brothers Insurance Counsel, 1921); see also a useful 
ha\'ing gone to the army; hcId. without other note," Presumptions of the Time of Death of 
evid"llcc. that the relatives' sun'h',,1 011 art. One Pn'"ullll'd to be Dead after Absence of 
24,1917, would not be presulIled. owinl( to the Seven Year~" (Ya, L. Hc\', III. 451). 
war-conditions uffecting that rl'l(ioll in the ~ Ella, lSI:!, Doe r. Griffin, 15 East 293 
meantime); I DU',l.· HillS. Tbd"le r. Mutual (ejectment; the' pbintifT's lessor. who claimed 
Life I Il". Co., 2ll lao 7U (leading '·asc. repudi- through the same collateral ancestor as the 
ating the specific peril doetrin('); Kansas: defendant, was held to h:l\'e the burden of 
191:l, Caldwell t'. :'IIodern Woodlllrn, 89 l(an. pro\'inl; that the ancestor had died without 
11, 130 Pac. {H:! (the jury lIlay inf"r a death issue, but waS held tl) ha\'r plnred upon the 
before tlmt time. on the "irl'u'"~tanccs); defrlldant the duty of ~oing forward byevi
Jfllrlliand: ISH7. Schaub r. Griffin. S4 :\1 d. 557, dellce that the unrestnr had Ilcv('r been heard 
3ll Atl. ·14:3 (property went by S' ~ will in re- of as married) : In re J :U'ksoll. Jackson v. ,\' ard, 
mainder to his four childrl'n; one of thelll C., [IOO'J 1 eh. a5,1 (no presumption of death 
married K .. and had a son. who ,lisappf'ared in without jg,ur): F. S. ISO •. Still r. Hutto, 
1881. C. dying in ISSS; C.'s administrator was 48 R. C. ·115. :!!i :';. E. 71:j (no presumption 
Bued by the other three children for hpr share, that a man, unlllarried whell last heard from, 
their inhpritance depending on wh .. ther her died chilrll('~s). 
Bon prede"cased her; held. that th .. hurden of Contra: 1908. B:,rson r. :\lulligan, 191 
showing his pr"decease rrst,'d on tl: .. plaintiffs, N. Y. :lOt). 84 X. E. 75 (B., unlllarried, having 
a part of whose r:\.~e it was; that the ~c\'rn disappeared:J7 years ago, his death was pre
years' presUlllption had not IJPl-'1ln to operate; Bumed (1) without is~ue and (2) intestate). 
and that thus there was no aid to hl' had from 6 1777. GreCH r. Brown. 2 Str. 1190 (insur
it in determining that the son ha,l died at any !tnee; a 8hip sailing to Amedca in I i:J9 had 
particular time. so that the dllty of producing ne\'er been heard from; the defendant ob
e\'irl~n~e of survi\'al did 1I0t ~hift to the jected" that as captures and seizures were 
defendant) ; .lfinncso/a: HlOr.. Spahr I'. Cltccptcd" from the poli~)', .. it lay upon the 
Mutual L. Ins. ~o., 9S Minn. ·171. lOS !'>. W. assured to pTO\·C the loss happened in the 
4 (the defendant's policy on S.'s life lapsed on particular mllnner dcdarpd on." i. e. by foun
June I, 1898; on April ·t, 1 "9S, S.left his home, dering; but" the Chief Justice said it would 
and was nevcr again sc,'n or heard of; on be unreasonable to expect certain evidenee of 
july i, 1\)05, this action was begun; held that such a loss," and left it to the jury); 1809, 
S. was presumed to be dead, but not to h:wc Twemlowp. v. Oswin. 2 Camp. 85 (insurance; 
died at any particular time before or aft('r a ship sailing fTOm Lh'erpool April 14, 1807, to 
June 1. 1898); 1922, Eklund V. Supreme the Gulf of St. Lawrence and thence to Hayti; 
Council, Minn. ,18i ~. W. SZ6 (but here evidence that she had not been heard from up 
the special circumstances sufficed); .lfissis- to ~Iarch 1, 1809, was admitted, but held not 
sippi: 1917, New York Life Ins. Co. t'. sufficient); 1815. Watson t'. King. 1 Stark. 121 
Brame, 112 Miss. 828, i3 So. SOll; New (tro"cr; a ship rarrying :\1 .. one of the owners, 
Hampshire: 19o:l, PorT V. N. E. Tel. & Telcl(. ':\st seen in a hurricane on March i, 1814. near 
Co. i2 X. H. 16,1.55 Atl. 891 (in an action for Jamaica. sailing from England; several others 
death by wrongful act, the burden of showing of the fleet foundered, and this one had never 
the death to have been within the statutory been heard from up to Dec. 14, 1815; Ellen
period is on the claimant); Pe1lnsylt'ania: borough, L. C. J .. told th~ jUry .. it might be 
1838, Burr r. Sim, 4 Wharton 150 (absence in assumed that at that time M. was dend; but 
South America; leading case; Gibson. C. J., that it Was for their consideration whether he 
phrases the" specific peril" doctrine, us quoted was dead on the 8th of June, 1814," when his 
abo\"r); 1R(l6, Re Mutual Benefit Co., 174 share of the ship was .old) ; 1816, Houstman v. 
Pa. 1, 34 Atl. 283 (Burr v. Sim approved); Thornton. Holt N. P. 242 (insurance; a ship 
Tuas: 1911l, Sovereign Camp to. Robinson, leaving Hl'vann. in August, 1815, bound t{) 
- Tex. Civ. App. ,187 S. W. 215 (rule of Holland or }'!o:::!~;s; up to Easter, 1816, she 
Tisdale t>. Ins. Co. apparently adopted); had not been beard from; Gibbs, C. J., "There 
Wiscornrin: 1920, Maine v. Maryland Casualty is no fixed rule of law upon this subject"; 
Co., 172 Wis. 350, 178 N. W. i49. and he left the ense to the jury. expressing an 

A careful stUdy of the subject has been opinion that the ship was lost); 1826, Koster 
made by Mr. Chas. B. Wellh'er, "Proof of t>. Reed. 6 n. &: C. 19 (insurance; a ship sail
Death" (Proceedings of Association of Life ing from Leghorn to Lisbon in April, 1821; 
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(d) Moreover, there is a distinct presumption of death from lapse of lifetime, 
- not reducible to a fixed period, but exempt from any requirement as to 
absence from home or lack of news. 7 

(e) Since the presumption of death after seven years' absence may be 
fraudulently taken advantage of, as experience has shown, by persons who 
insure their H\'es and then eloign and conceal themselves for a long period, 
thus enabling the beneficiary (perhaps collusi\'el~') to claim and obtain the 
sum payable on death, a contractual clause establishing a longer period for 
raising the presumption of death is often inserted in policies as a reasonahle 
precaution. The validity of such ('ontracts has been examined Qnte, § 7a. 

§ 2532. Sa.me: Survivorship. Where two or more persons have perished 
in the same calamity, there is no presumption of law that either survi\'ed 
the other, or that all perished at the same time.1 The burden of prodng 
that one survived another will commonh' be 011 am' claimant for \\'hom " . 
that fact is essential to his own chain of title.2 If there is evidence, from 
the age, sex, or physical condition of the persons who perished, or from the 
nature of the accident and the manner of death of the parties, \\'hich tends 
to show that some one diel in fact Sllr\'i\'e the others, the whole question is 
one of fact, to be decided in each ease br the jur;o.', according to the inci
dence of the first burden of proof (al/fr, § 2-1-85); but without any rule of 

• presumptIOn. 
But in escaping the artificial rules prc;;cribed hr the Continental law, and 

by a few of our own COdCS,3 our Courts have left man" difficulties unsolved, • • 

evidence thut she never arrind: held, that the \'i\'orship," 1904, Green Bag, XVI. 237; the 
fuct that ~he had becn rumored of as foundered precedents to date arc there fully collected. 
was cquh,,,lent to "/levcr h:l\'ing been hcard Subsequent nllillgs arc sc:mty: 191\l, Me-
oi," and th"t in any case there was sufficient Comas v. Wiley, 1:34 Md. 57'2, lOS At!. 19G 
evidence to go to the jury). (eollision of automobile and railroad train). 

Compare the eo,ses cited allte, § 158. 3 Cul'fomia: C. C. P. 1872, § 196:3, par. 40 
7 HlOI, Young v. Shulenberg, 165:\. Y. :lS5. (quoted all/C, § 2·199): Maryland: 81. 1920, 

59 N. E. 1:35 (a person acknowledging a deed Apr. g, e. !OS (" If several persons rN'pcetively 
in 1817, presullled dead). entitled to inherit from one another should, 

In evidencing the lack 0/ news, under the after the p"ssage of this Act, perish in the 
above rules, the usc of rumors or reports, or same calamity such as n wreck, collision, 
their absence, is not a violation of the H CQrsny battle, conllngration, flood, earthquake, storm 
rule: cases cited ante, § 1789. or accident, and it is not shown who died first, 

§ 2532. 1 Eng. 18GO, Wing t'. Angrave, S lind there arc no particular circumstances 
H. L, C. 183; Can. 186G, Hllrtshorne v. from whkh it can be inferred, survivorship 
Wilkins, 6 N. Sc. 276: U. S. 1903, Young shall be presumed from the probabilities re
Women's Christian Home v, French, 187 U. S. suIting from the strength, age and dilTere:lce 
401, 23 Sup. 184; 1902, l\Iiddeke v. BlIlder, of sexes, according to the follolving rules: 
198 Ill. 590, 64 N, E. 1002 (collecting cases) ; A. If those who have perished together were 
1897. Schaub v. Griffin, 8·l Md. 557, 36 At!. under the age of fifteen years, the eldest or 
443; 1878, Newcll v. Nichols, 75 N. Y. 78; elder (as the elise may be) shall be presumed to 
1908,81. John v. Andrews Institute, 191 N. y. have survived. B. If those who hn\'c perished 
254, 83 N. E. 981; 1897, Re Wilbor, 20 n. I. together were abo\'e the age of sixty years, the 
126,37 Atl. 6:34. 51 L. R. A. 863: 190i, "'alton youngest or younger (as the case may be) shall 
v. Burchel, 121 Tenn. 715, 121 S. W. 391. be presumed to ha\'e surviyed. C. If those 

2 The various clo,sses of casc~, and the spe- who have perished together were under the 
cial modifications of principle, haYe been age of fifteen years, and above sil(ty yenrs. the 
elaborately treated by Profes~or C. B. \Vhittier former shall be presumed to have survived. 
in all arti .. le which makes further examination D. If any of those who haye perished together 
of them here unnecessary: "Problems of Sur- were under the age of fifteen years, or OVer the 
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and have created new artificialities capable of doing inordinate dolence to n 
testator's intentions. For example, the supposed logic whieh has sometimes 
permitted the identical dl:\·isee of two co-perishing testator:; to be, after all, 
jUdicially deprived of the estate is as unnecessary in legal principle as it is 
shocking to good sense; 4 and a fairer solution for this frequcnt problem is 
a present desideratum in the law.5 

§ 2533. Sea.worthiness. In action::; on insurance policies, the insurer wiII 
usually have the first burden of proof (antc, § 2485) of the unseaworthiness 
of the vessel, though the circumstances of the loss may afford' prima facie' 
evidence (ante, § 2494), or evcn raise a presumption, of the fact of unsea
worthiness. I Yet there may be issues in which the vessel-owner wiII have 
the first burden of proof of seaworthiness.2 

§ 2534. Regula.rity: (1) Performance of Official Duty and Regula.rity of 
P:roceedings. The general experience that a rule of official duty, or a require
ment of legal conditions, is fulfilled hy those upon whom it is incumbent 

age of sb:ty years, and any were between said 
ages. the latter shall be presumed to have sur
vived. E. If those who have Jlerished to
gether were ahovc thc age of fifteen year~, and 
under the age of sixty years, and the ~excs be 
different, the male shall be preSllrned to have 
sun·ind. F. If those who h:l\'e perished 
togcther were or the same sex and were above 
the age of fifteen years, and under the age of 
sixty years, the youngcst or youngcr (as the 
case may be) shall be presumed to IUl"e 
sun'ived "); Ore{}on: Laws 1920, § 799, par. 
41 (like Cal. C. C. P. § 1963); PhiiilJpillc 
lsi. C. C. P. HlO1, § 334, par. 37 (like CuI. 
C. C. P. § 1963, par. 40); Porio Rico: Re\·. 
St. & C. 1911, § 14iO (like Cal. C. C. P. 
§ 1(63): Wyomino: Compo St. 1920, § i009. 

4 As in 'Wing 11. Angrave nnd Newell t'. 
Nichols, 8upra. The following decisions arc 
commendable instances of a refusal to accept 
such a result: 1903, Young Women's Christian 
Home 1'. French, 187 U. S. 401, 23 Sup. 184 
(the teBtatri .. ~' intention sought and carried 
out: .. we do not feel compelled • . . , by 
accepting so technical and literal a view, to 
reach an adverse result on the theory of a 
change in the burden of proof, or of an ac
cidental omis~ion to pre\'ent it"); HIlS, He 
Fowles' Will, 222 K. Y. 222, IlS N. E. 611 
(here the tpstai.or in his will asked the Court 
to .. deem thai I 6hall Ita ve predeceased my 
wife," as the solution of the d:lemma; both 
were drowned in the despicable destruction of 
ths Lusitania, May 5, 1917; rational and 
liberal opinions by Cardozo, J., and Crane, J.); 
1916, Fitzg:,mld 11. Ayres, Tex. Ch-. App. 
. ,1 i9 S. W. 289 (mutual wills; "the primary 
de\'isee wiIJ be treated as not survidng, and 
the gift to file secondary or substitutcd dcdseo 
shall take (,!Tect "). 

& In view of these sinister possibilities of 
judicial dl~eision, and of the contingencies 

created by the tr:msmarine voyage annually 
taken by thousands of families, it may be sug
gestt'd that the only safe form of wiII, for 3. 

married pair having identical testamentary 
wishes, must consist in a dc\'ise to a trustee, 
in trust, first, to accumulate the income for si:c 
months. next, to transf!·r the estate to the wife 
(or hUSband) if lirillll a//he r:rl'ira/ioTl of the six 
months, and next. if nut then appearing to be 
living, to the desired serondary devisees. 

§ 2533. 1 Eng. 1878. Pipkup r. Thames 
Ins. Co., L. R. :3 Q. B. D. 59-1 (insurance policy; 
a direction to the jury that !l speedy return to 
port would shift the hurclen (Jf proof b~' raising 
a presumption, held impropl'r; "as!l mattpr 
of reasoning and inft'rrncc" only, thl' jury 
might so conclude); HJOU. AHem r. Morrison. 
App. Cas. 362; U. S. Fed. 1910, The America, 
D. C. S. D. N. Y., li4 Fed. 72·1 (mere sinking 
does not. raise a presumption of unseaworthi
ness, where the charterer is in possession. in an 
action by the charterer again~t the owner); 
WIS, Compagnie ~laritime Fran~nise 17. 

~leyer, 9th C. C. A .• 248 Fed. S8l (serious 
leak shortly after depnrture DIllY raise the 
presllnJption); 19::!0, Hamilton v. U. S .. 4th 
C. C. A., 268 Ped. 15 (conspiracy as seanJen to 
revolt); N. Y. H):?2, Grecn V. Globe & R. 
Pir(; Ins. Co., Sup. App. Div., 192 X. Y. Suppl. 
7iO (insurance policY; springing a leak shortly 
after sailing, without encountering any peril 
of the sea, raises a presumption of unseaworthi
ness); Pa. 1893, Broadnax ~. R. Co., 157 Pa. 
140, 150, 27 At!. 412 (the burden of persuasion 
is on the party affilming unseaworthiness; 
spcedy return to port. etc., raises a presump
tion thereof). 

2 1894, The Edwin I. ~lorrison, 153 U. S. 
199, 210, 14 Sup. 823 (action for J;oods lost, on 
a warranty of seaworthilles~; the burden is on 
the owner to prO\'e sea worthiness). 
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§ 2534 BURDEN OF PROOF: PRESUMPTIOXS [ClIA!'. LX:~~VIII 

has given rise occasionally to a presumption of due performance. This pre
sumption is more often mentioned than enforced; and its scope a3 a real 
presumption is indefinite and hardly capable of reduction to rules. It may 
be said that most of the instances of its application are found attended by 
several conditions; first, that the matter is more or less in the past, and in
capable of easily procured evidence; secondly, that it involves a mere for
mality, or detail of required procedure, in the routine of a litigation or of a 
public officer's action; next, that it i!1\'oh'cs to some extcnt thc security of 
apparently vested rights, so that the presumption will :serve to prevent an 
unwholesome uncertainty; anci, finally, that the circumstances of the par
ticular case add some element of probability.l 

The same principle has sometimes been extended to acts which ought to 
have been done by a private person in the course of business; 2 but this 
seems unlikely to be common. Furthermore, it has bcen often extencled to 
include the truth of an official certificate or other assertion; 3 but although 

§ 253':'. 1 The following arc illustrations: 187 (a requirement tlillt municipal ordillllllces 
Federal: 18\)0, Harkrader r. Carroll, 70 Fed. ~hall not be passed to enactment on the day of 
474 (proceedings of the Iand-office in issuing introduction or reportinJ.:; regularity not pre
a patent, presumed); 1901. ~ew River l\1in- sUllled); P. I. C. C. P. 1901, § 3:H, par. 14 
eral Co. v. Roanoke C. & C. Co., 49 C. C. A. (like Cal. C. C. P. § 190~, par. 15); P. R. 
78, 110 Fed. 343 (that an undated sheriff's Rev. St. & C. 1911, § 1470 (like Cal. C. C. P. 
return was made within the due period, pre- § 19(3); n. 1904, :'.lcKinstry t·. Collins, 70 
sumed); Cal. C. C. P. IS72, § 1903, par. 15 Vt. :!21, 50 Atl. 985 (assault by an officer 
(quoted antc, § ::H(9); 1\l08, People 1'. Siemsen, sen'ing process; presumption applied); Wis. 
153 Cal. 387, 95 Pac. 803 (district attorney 1004. :'.larchant's Estate, 121 Wis. 520, 99 
filing an information); Ga. 189a, American N. W. 320 (statutory proceedin~s). 
:'.1. Co. v. Hill, 92 Ga. 297. 18 S. E. 425 (a ver- The regularity of a tax-title has been a 
diet as the foundation of a judgment, the frcquent field of controvcrsy under this pre-
minutes being lost; regularity presumcd); sumption. depcnding more or less on th" 
1909, Hansen t'. Owens, 1:32 Ga. 64S, 04 S. E. r(''luirements of the local st'ltute: 1894, 
800 (prcsumption from notary's regular attes· Clarke v. l\It'ad, 102 Cal. 51., 519, ao Pae. 802 
tat ion of a dced); Ill. 1840. Eyman v. People, (tax-deed; presuml,~;on made by statutcs of 
6 Ill. 4, 8 (usc and recognition of IL highway; regularity of steps in !,rior proceeding); 1820, 
pr'!sumed duly laid out); 1840, Ncaly v. Waldron v. Tuttle, 3 N. H. 3·10, 344 ("Very 
Bro~\'Il, 0 Ill. 10, 1:3 (sam c) ; 1875, Goldie v. few of those sales havc been found to be legal; 
McDonald, 78 Ill. 605, 007 (defendant's resi- the presumption is in fact against their valid
de nee in the county, as affecting service of ity; ... in all eases enough of the proceedings 
process, presumed); ltfa..... 1827, Hathaway should be shown to render it not improb
v. Clark, 5 Pick. 4\l0 (notice of adjudication of able that the proccedings may have becn 
insanity, not prcsumed, the rccord of it being regular." and this. with possession, may 
lacking and the papers apparently entire); suffice); 1889, Blackwell, Tax Titles, 5th cd., 
Mo. 1893, State v. Lord, 118 Mo. I, 23 S. W. §§ 1098, 1 J.l0. 
764 (regularity of an indictment, prcsumed); 2 1802, Ellenborough, L. C. J., in Williams 
1894. State v. Hoyt, 123 Mo. 348, :355, 27 S. W. v. E. 1. Co .. 3 East 199 (" Where any act is rc-
382 (correctncss of a tax-bill, presumed); quired to be done on the onc part, so that the 
1895, State v. David, 131 Mo. ~80. :n S. W. 28 party ncglectinJ.: it would be guilty of a criminal 
(coroner's mod!> of taking !1 deposition; regu- neglect of duty in not lun'ing done it, the lu"," 
larity presumed); Nebr. 1896, Green 11. presullles the affirmative. and throws the bur-
Barker, 47 Ncbr. 934, 06 N. W. 1632 (chuirmtln then of proving the contrary that i5, in such 
of a city board of trustees; his duty as to ca3e. of proving (l. negative on the other 
matters precc-ding (l. conveyance, prt'sullled sidc"; here, in an action by a ship-owner 
done); N. H. 1820, Bishop v. Cont', :3 :-;. H. against !\ charterer for placing an explosi\'e on 
513, 51U (legality of a town meeting. pre- bonnl without notice, the burden was placed 
sumed); Or. Laws, 1920, § 799, par. 15 (like on the plaintiff to show the defendunt's failure 
Cal. C. C. P. § 1963); Pa. 1895, Fisher v. to gh'e notice). 
Kaufman, 170 Pu. 4-14, 33 At!. 137 (correctness s 1885, Patterson v. Coll;er, 75 Ga. 419, 428 
of an old survey in a land-office, presumed); (nn e:!:eeuti·JC certificate that a person is not 
1895, Altoona 1'. Bowm!ln, 171 Pa. a07, 3:1 Atl. justice of the I,care i~ "conclusive," .. without 
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§§ 2499-2540) REGULARITY 

this consideration seryes in part to justify for such statements the ex(;ep
tion to the Hearsay rule (ante, § 1630), it is only occasionally (as in a cer
tificate of acknowledgment) that the force of a real presumption can be 
expcctcd. 

§ 2535. Same: (2) Appointment and Authority of Officers; Incorporation. 
There is a rule of substantive law that for somc legal purposes a 'de facto' in
cumbency of a public office suffices; the' de jure' appointment would then not 
be in issue. But supposing that it is, the rule of Evidence, rcquiring produc
tion of documentary originals (ante, § 11 is), would call for the original docll
ment of appointment; unlcss, under that rule. an exccption can be found for 
them. Such an exception, for reasons already notie:ed (allte, § 1228), is recog
nized for many classes of cascs. l 

• 
Assuming, thcn, that the' de jure' incumbencj' of office by a particular 

person is to be shown, and that the document of appointment need not be 
produced, there may then ('ome into playa well recognized presumption of 
incumbency, based on the person's prior lIotorioul>' action as such officer. In 
strictness, there are here two elements, the course of action and its noto
riety; ~ but the former alone is commonly mentioned. For public officers, the 
scope of the presumption depends more or less on the issue of substantive 
law inyolved, because other c\'iclence may be demanded where the title to the 
office is the essence of the contrO\'ersy; moreo\'er, the rule of the sufficienc;\' in 
substantive law of a' de facto' incuIIlb('ne~' (above noted) tends to be confused 
with the present eddential rule of presumption.3 Occasionally the rule is 

rebutting cyidence "); 18!)8. Peyton v. Morgan 451, -I5a (road-Q\'erseer; production not re-
Park. 172 Ill. lOZ. 49 N. E. 1002 (the eommiti- quired); I~SI. Hall I'. Bishop. 78 Ind. 3iO, 3iZ 
sionecs' certificate of benefit under Rev. St. (deputy auditor and I\$sessor; production not 
18i4. c. 2-1, § 147. raises a presumption); U;()6, required); IS!J!). State v. llaskins. 109 Ia. 656. 
Albany Co. S. Bank v. !\!cCarty. 149 N, Y. 71. 80 N. W. 1063 (production not required). 
43 N, E. 427 (a certificate of acknowledgment 2 The latter is ncurly the same as using a 
creates a presumption. under C. C. P. § 935, reputation of appointment (antc, § 1(26); the 
when nothing more is offerecl. of the truth of the former re&ots Qn a principle of Relcyancy (ante, 
facts stated; when disputed by e\-idencc. the § 272). 
jury is to decide; here the question was whether 3 Examples arl' ns follows: 
the deeds were in fact si~ned or executed; the ESGL.\SD: liGI. Berryman v. "'ise. 4 T. R. 
opinion collects the cases); IS!)8, Rogers v. 366 (nction of slander by an attorney); 1796. 
Pell, 154 N. Y. 518. 4!) N. E. i,'j (n certificate of CrotiS v. Kaye. 6 T. R.~663 (nttorney !IS dcfend-
acknowledgment. on the fact of its \,cnul'. goes ant); 1~2fj. Pearce I'. Whale. 5 B. &: C. 38 
to the jury .. against evidence in reiJuttal. (attorney suing for sen'ices); 1833, Butler 
whatever it may be "); 1\)03. Pine Trel' L. t. Ford. I Cr. &: ::\1. 6!lZ, G6!J (police officers) ; 
Co. v. Fargo. 12 No D. 360, 9!l N. W. ali7 18:35. C!lnnell r. Curtis. 2 Bing, N. C. 22S 
(n city treasurer'" credit of assessment-receipts, (assi~tant O\'crscer oi a (Jurish) ; 18:3H.M'Gnhey 
presumed correct), 1'. Allston. :? 1\1. & W, 206 (vestry-clcrk's action 

Compare the cases cited ante. §§ 1347-1344 on a bond); 184,'j. Doe r, Young. 8 Q, B. 6:3 
(conclusive documents) and §§ 1630-1684 (ad- (commissioners of Itllld-tnx; Coleridge, J.: 
missibility of official documents). where the •. It id an udmitted point that acting in an 
statutes often declare such !1 rule for thosc office is proof of being officer. . , . The infer, 
documents. ence mny be carried upwards as well as 

§ 2535. 1 EnO. 1789, R. v. Gordon. 2 Leach downwards"; L. C. J.: .. Ii it WIIS within a 
3d cd. 581 (murder of a constable; production rellSonablc time of the art done. that is suffi-
of the appointment not needed); 1805, KiI wan cient "); 1846. Doe v. Barnes. S Q. B. 1037, 
v. Cockburn. 5 Esp. 233 (appointment in the 1042 (church-wardens and o\'erseers of a 
arlllY; the commission itself should be pro- parish; Patteson. J.: "The fact [of acting] 
duced); U. S. 1883, James v. State, 41 Ark. does not of itself prove any title, but only that 
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BURDE';"; OF PHOOF: l'HE"C~lIYrlO';";:-; 1('11.\1'. LX-'\...\YIIl 

applied to prove a private allthority.~ but usually onl~' in eonnection with the 
authentication of uoelllllents (ante, § 2124). By an extension of the prin
ciple the due incorporation of a company is often presumed from its course 
of action as such, together (in some cases) with a notoriety or repute;." and 

the person fills the office"; but Denman. Illall; aetion and n'co>:nitioll are 5uffiriellt) ; 
L. C. J .• and Willialll~. J .• mther take the 1~90. Stilt.! r. Findley. 101 :-'10. :!17, 2:!2, 14 
yiew th"t the course of action indicatcs a title) ; S. W. 185 (tax-"oll,,<'Ior; aeting iM tiuflicient) ; 
St. Hl18. 8 &: 9 Geo. V. c. 40. In'~one Tax. .VtW /lamp.hire: I~i:!. State r. Itouerts, 52 
§ 233 (the fact that a person "was reputed to :\. H. 492. 495 (colIccttJr of taxes); Xew 
be or had acted us commissioner or officer" Jcr$':Y: li9S. Grutz I'. WilSOll, {):\. J. L. 419. 
is 'prima facie' .,,·idence). 'I:!O (judge of the Fed .. ml Sllpr('Il'c Court); 

UNITED STATES; FcdeTfll: 1i'19. Sawycr Sew l'urk: I~:;O, Wilcox ". Smith, 5 Wend. 
~. Steele, 3 WW!h. C. C. ·16·1, 46s (officers of ,. 2:n, :!a4 (", .•• "tablt·: .. there must he some 
revcnue cutter. suing for penlllty; acting a~ color of all d",·tion or appoilltmellt, or un 
such is sufficient); IS:!1. Jacob r. U. S., I .'xl'rcb" of tht, "fli'· ... ant! an "f"'luics('ence on 
Brockenb. 5::!0. 5:!S (" actin~ notoriously" ~uf- the part of the public for a length of time 
!ices; here, a revenue collector); IS:!7, Bunk whi('h woult! atTurd a strong pretiumption of at 
1'. Dandridge. 12 \\'heat. IJ.!, iO (cashier of the least a colombl" eIf'ction or appointment ") ; 
U, S. Bank. acting and recognized as Much. I~:H. Ring r. Grout, 'j Wend. :H I, :1-14 (repute 
assumed to be properl~' appointed); Is:IO, and conduct; applied to s'-!lOol-tru:;tees; the 
RonkendorfI v. Taylor, I Pet. :l.I!!, 359 (asses- rl'pute being as to the' dc f:1<,to' und not the 
sors; actiGn under authority is sufficil'nt); • df' jure' ('xert'ise of ;offiC('); IS:12. ~lcCoy r. 
Arklln8aa: 1859. Stllte r. Stroope, :!O Ark. 202 Curtice. 9 Went!. 17 (samc); .\",;rl" Carulina: 
(road-ovel1!ecr indict"d); IS66, Hardage r. IS-1-I, Burke r. Elliott, ·1 Ired. a55, 35!l (hesides 
CotTman. 24 Ark. 250 (trover; plea of t.aking the' de fado' ,'xereise. there mllst be "at least 
while army-officer; notorious al'tion as such. Borne colourable election and induction into 
sufficient); Cali/orni-I: C. C. P. lSi:!, § 1963. offiee 'lIh origin'" or so Ion>: 11II exercise of the 
par. 14; woo, :'lonterl'Y r. Jacks. 139 CuI. 54:!. office and 1Il''luicsl'Cllf"e thcrl'in of the public 
73 Pac. 436 (city tru~tees): Georl/ul: 1857, authorities as to affort! to til., illflh'idual citizcn 
Allen v. State, 21 Ga. 217. 219 (~onstable); R presumption stron~" of appointment; her ... 
Re\,. C. 1910, § 5i5·1 (all "officer 'de facto' a constable); Or-lloII: Laws 19:!O, § 799, par. 
may be proved by his ads," without produc- H; Philippine lsi. C. C. P. 1\)01. § a:H, 
ing his appointment); Illinois: ISs3, Golden par. 13 (like CuI. C. C. 1'. § 1!16:J. par. 14); 
D. BrC&ller. 105 Ill .. 1I!l. 42S (trustees of a bank Porto Rico: H('\·. St. ,\: C. 1911. § 14;0 (like 
appointed by the Go\"Crnor); Iou'a: IS.~5. CuI. C. C. P. § 1!16:J); TrIltlfSsee: IS09, State 
Gourley ~. Hankins. :.! la, 75, i7 (as between D. :'1anley, I Overt. ·12S (ad in/.!: is sufficient, 
third persons. a 'de flleto' showing slIffiees) ; except where the flfTi~ ... r justifies or BUes as 
1870. Londeglln D. Hllmmer. 30 b. 50S. 515 8urh); Taas: Hl02. Dc Llleellay v. State, 
(justice of the peace); Kansas: ISS9. State Tex. Cr. • 6S S. W .~i9{) (county judge) ; 
11. Crowder. 41 Kan. 101. 112, 21 Pac. 208 Yermont: IS:!;. Adams v. Jaf.'kson. :.! Aik. 145 
(go\'ernment detectivc); Louisi.l7la: 18·17, (constable); IS56, State v. Abbey. 29 Vt. 60. 
Plantenl' Bank v. Baes. !l La. An. -1:30. 437; 64 (justice performing a mllrrillge); 1862. 
MuiTle: IS52, Hutchings r. Vlln Bokkclen. :J4 Briggs r. Taylor, 35 n. 5i, 6i (deputy sheriff) ; 
Me. 126. 132 (arrest by a Iieutenllnt); 1867. 1898. State r. Taylor, iO n. I. :l!I Atl. 447 
New Portland D. Kingfield, 55 :-'Ie. Ii:!, Ii-! (constable ru:lking lin IIrre~t). 
(ovel1!eers of the poor. furnishing pauper- 4 183i. Campbell r. Bunk. 2 Ill. 423 (author-
supplies); Jlus~achu8clt.,: 1862. Wcuber I'. ity of an uttorney to gh'c II supersedeas bond); 
DII\'is. 5 All. aO:3. a96 (magistrate); 1871. 1871, Druse v. Whcder. :!:! :-'Iich. 439. 444 
Com. D. Kane. lOS !'.lllSs. -I:!3 (indictmcnt for (trustees of II church, in lin uetion for trespass). 
assllult upon a police officer); IS93. Com. r. Contrll: 1853, Bryan ~. \\'ulton. 14 Ga. IS5. 
Wright. 158 Mass. 149. 157. 3:3 ~. E. 82 (i1- 192 (not applic!lblc to a pri"ate tnlst. e. fl. " 
legal resistance to the poIi~e; the pCl1!on's own gUllrflian); IS5i. GHhert r. Boyd. 25 Mo. 27. 
testimony to hi.~ offi(~('. without evidence of 4cmble (private trustees; rule not applicable). 
public acting; undecided); 1900. Darry v. The following ruling perhnps bt'longB here: 
Smith. 191 MW!s. 78. i; :\. E. 1099 (board of 1898. Baxter D, Cnmp. 71 Conn. 245. 41 Atl. 
health); MichiflaTl: 1843. Scott r. D. Y. ~I, 803 (whether the defendant's cancellation of 
Society. I Doug. I Hl. 152 (rt'putation and his signature to a contract was authorized; 
acting. sufficient; here, of judges); Mislouri: his adllli,,"~jon of the cancellation. held not to 
1837. Hart r. Robinett. 5 Mo. II. 16 (constable put on him the duty of producing e\idenee of 
and deput~'; acting is Bufficient); 1858, Eada authority). 
e. Woodbridge. 27 Mo. 251 <district school 6 Compare the clL~es on judicial nolice of 
tnlstce; acting is sufficient). 1885, Stllte r. charters (pod. § 2575); Federal: 1827, Dank 
Holcomb. 86 :'10. 371. 377 (murder of a police- of U. S. 1>. Dandridge. 12 Wheat 64. 71. pet 
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· § § 249!J-25-10 j REti[LAHITY § 253;) 

thc statutor.\· admissibility of reputation alone (anie, § Hi2.!» would probably 
be deemed also to create the force of a presumption, 

It lIIay be added that many instances, in which this prcsumption might be 
hrought into qucstioll. are otherwise disposed of through the rule of authenti
catilJll of documents under sell I, presuming the illcumUellc,\' of the sealing 
ofIieer (a lite, §§ 2HH -2 Hi9), and by thc doctrine of judicial notice of public 
officers (post, § 257G) ,6 

§ 2536. Simila.rity of Foreign Law. Whether a foreign rule of law is to be 
adopted as applieablc to any part of the litigation before the ('ourt, depends 
upon principles of substantivc law. Supposing' tIl(.' foreign rule to ('ontrol. 
then it is to be noted, with rcferenec to ascertaining the terms of the foreign 
rule, that thc Court floes not know it judicially (PIJ8t. § 257~) and that it must 
therefore be pro\'ed like any' faetum probandum: (post. § 255S). und that in 
aid of such proof a presumption may within certain limits bc resorted to, as 
follows: 

If it is the law of a State posscssing the English common laze as the foun
dation of its system. in particular, one oj the enitt'd Stafl's, it is generally said 
to bc prcsumed to be the same as that of the forullI; e\'en jf it involves the 
existellee of a statutory enaeiment alterill~ the ('OlllIllon law. the same rulc 
is often applied (i. e. hy prcsuming that the statutory alteration in the forum 
has been repeatell in the other State b:.· a similar pro('ess of e\'olution), though 
many Courts draw a distinction hcrc and ('onfine thc presumption to the 
common or judicially-deelared law. But if _the jort'igll Statc is not one whose 
system .is fOJmded on the. common ·lnw;· the' ·-pres;iliip.t~;rj· \\:m-' prOballh· not 
)e madc, unless the principle ill\'oh'ed is one of the la,,;-j'il-erchaiit '('cmllnon 
to c ilized countries. 

Story. J.; DelaU'are: Hc,·. St. 1915. § 4227 action on fl 1I0te); .lfieMgan: Compo I .. 1915. 
(b"nk'~ incorporation, provable in criminal § 1:?5:.15; S,·u· /lampshi": Pub. 131. Ibtll. 
Ilroccl'dini,:~ by r"putatioll or IJY the i:!Suance C. :?i4. § 7 (ofT('ncl's involving counterfeit !Jank
of notes rlS a brink); Illinois: 1858. Presi- notes; currency of the nott's, "or other 
d,'nt. ctc. of Mendota v. Thompson. 20 III. 197 )Jroof," is sufficient to show the bank's estnb-
(hf)re a peculiarly strict rule; the production li~hmeJlt); TenTlcssee: 1900. Stnte t·. !>lis.io. 
of the charter. alld proof of acts dOlle under 10;; Tenn. 21S. 58 S. W. 216 (larceny; example 
lind in .:onforJllity with it. suffices); ISS!. of the doctrine of the sufficiclICY in substantivc 
Louis,·illc X. A. & C. R. Co. r. Shires, lOS Ill. Ill\\, of II 'de fll!'to' ('orporation); Vermont: 
fl17. O::?5 (similar); He,'. St. 1874. C. 38, ~ 485. 1834. Bartlt's v. District. 0 Vt. 388. 393 (or-
St. ISS!), June 3 (user i~ to be 'prima fscie' gani~ation of a school district. proved by action 
l'ddence of corporate existence. in criminal as such and reputation): Washing/oTL' 189:.1. 
iJrosecutioll~): 1914, Pl'ople r. !\{wi!'k. 265 Y:lkima ;-.int·1 Bank t'. Knipe. 6 Wash. ~48. 
III. 5(J4. 107 X. E. las (arson to defraud an :J;;O, 33 Pac. 834 (national hank). 
insur,lI\re company; the incorporation .. W/lS The incumbency of a corporate officer will 
I1s5uml'd by both partics"; .. the corporate Bometiml's be Ilotirl'd: IS!!i. Bank of U. S. r. 
existence. if 110 objection is made. mllY be Dandridge. 12 Wheat. 64. 70. per Story, J.; 1870. 
proved by oral tCMtimony"; the opiniolls in State V. Cleln-Iand. G Xcv. 181, 185 (forgery). 
thl'se two casc.~ were fill'd On the ~anlC dny but G For the rule of prp.umptinn as to the in-
wr .. ten by dilTerent judges); 1914. Pl'ople \.. cumhency of the cdr/,rani of a marriage, SCI' 

FrYl'r, 20ti III. !! IG. 107 N. E. 134 (larceny of anle. § 2505; the question is complirated by 
chattds of IL corpomtion; the in('orporation t\\'o additionsl ones. namely. "'hether a 'de 
nnt sufficiently evidenced by the n.'sertion~ of (acto' c1er~ymun sufficed at common law. Ilnd 
a m'!mber and an pmployee); Jla.sachusell.': whethC'r the oPPollent by his conduct hss ad-
1876. Merchants' National BlIllk r. G1elldon mittcd thc leKality of the celebrnut's appaint-
Co .• 1:!0 ~llll!~. !.l7 (Lankin!; corporatioll. in un ment. 
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§ 2536 BURDEX OF PROOF: PRESU:\IPTIOXS [CH .... P. Lx..~-...:nII 

It has been suggested that in reality there is no presumption, and that the 
true process is merely that of refusing to recognize a presumption that the 
foreign State has a different law, 1 and no doubt this will sufficiently describe 
the situation in many cases; but in point of principle it is !lot tenable. The 
proper phrasing clepends upon the state of the burden of proof in tho case in 
hand. 

The following summar~' of the different rules as recognized (the first one 
named being substantially like:: the rule stated above) is worth~' of careful 
judicial consideration: 2 

§ 2536. I 1S9S, Corson P. J .• in Meuer ~. death); Ia. 1904, Banco de Sonora~. Bankers' 
R. Co., 11 S. D. 91, 75 N. W. S:!3. Compare M. C. Co., 12·1 In. 5i6. 100 ~. W. 532 (law of 
Story. Conflict of Laws, 8th eG., 1883, § G3i, ~Iexico as to age of majority, not presumed to 
note by Professor Bigelow. be the same); l!lOG. Westheimer t'. Habin('k, 

2 The authorities to that date arc exhaust- l:n la. G·la. 109 ~. W. 189 (shipment of liquor; 
h'ely collected in the article quoted abo\'C; presumption of similarity for l\Iissouri law, not 
subsequent rulings arc as follows: cnforced .. if the assumption would impose a 

CA:-;.\OA: 100a, Mcrlitt v. Copper Crown penalty or work a forfeiture"); l\JOS. Vnrner 
Co .• a6 ~. Se. 383, 393 (rules of construction v. Intcrstate Exchangl', 138 Ill. :W1, 115 K. W. 
by West Virginia law, presumed the samt'). 1111 (foreclosure of trust deed Ly slile by 

UNITED STATES: Fed. WO·!, The :\latter- sheriff in Missouri; bill in equity being re
horn, 128 Fed. 8G3, G3 C. C. A. 331 (maritime quired by law in Iowa, the ~lissouri law was 
law of another country; its ditTerenee must be presumed the same); Kn.ll. 1904, First Knt'l 
proved); 1!l18, Panama EI. R. Co. t'. MOYl'rs, Bnnk v. Kordstroll1, iO Kiln. 4S5, 7S Pac. S04 
5th C. C. A., un Fed. 19 (personal injury in (note payable in Iowa; law of Iowa presum<'d 
Panama; action brought in the U. S. Canal the same); 1\J06, St. LOllis & S. F. R. Co. 1'. 

Zone court; law of Panamll. required to be Johnson, j.1 Kan. s:~, SG Pac. 15G (death in 
evidenced as a fact); A In.. 1nOG, Southern Indian Territory; common law presumed the 
Express Co. v. Owens, 1-1G Ala. 412, -11 So. same); I915, Newton t'. New York Life Ins. 
752 (common carrier's contract; common law Co., 05 Kan. 42i, 148 Pac. G1!l (insurance 
of South Carolina presumed the same); 1907, policy made in Illinois); Ky. 190-1, Kltmke 
WaHord v. Alabaml\ & F. L. Co., 152 Ala. liS, v. Noonan, lIS Ky. 436, 81 S. W. 241 {common 
44 So. 567 (personal injury received in Florida) ; law as to marriage, presumed to obtain in 
Ga. 190-1, Rooney v. Southern B. & L. Ass'n, Ohio); 1010, Yellow P. L. Co. v. Ford, 141 
119 Ga. !l41, 47 S. E. 345 (AluiJnma ('ontract; Ky. 5, 131 S. W. 1010 (personal inju~' law) ; 
common law as to usury presumed); l!lO4, Ln. 1001, State t. Allen, 113 La. 705, 3i So. 
Savannah F. & \Y. R. Co. v. Evans, 121 Ga. G14 (bigamy; the Indiana Inw of validity of a 
391, 49 S. E. 308 (statute of Florida as to sig- marriage presumed to be the snme as in 
nals at crossings, not noticed); WOO, Thomas Louisinna); Mass. l!lO4, Callendcr, 1\1. & T. 
v. Clarkson, 125 Ga. 72, 5-1 S. E. 77 (Alabama Co. v. Flint, 187 Mass. 104, i2 ~. E. 345 
law as to usury; the common law presumed to (guarunty; Rhode Island); 100·1, Cher~' v. 
obtain thert', but the Alabama judicial rulings Sprague, lS7 M!lSs. 11:3, 72 N. E. 456 (note; 
were not to control in its interpretation); 1906, South Dakota); 1906, Farmers' K at'l Bank 
Ellington v. Harris, 127 Ga. S5, 5G S. E. 134 v. Venner, 192 Mass. 531, 78 K. E. 540 (de
(marriage); Ida. 1010, Maloney v. Winston fault of a N. Y. note; the law of N. Y. pre
Bros. Co., 18 Ida. 740, III Pac. lOS0 (mining Burned the same); 1907, Demelman v. Brazier, 
Inw); Ill. 1904, Soke! v. People, 212 Ill. 238, 103 !l.lnss. 5S8, i9 N. E. 812 (duys of grucc in 
72 N. E. 382 (marriagc in Turkey); 1905, Xcw York law); 190i. Com. v. Stevcns, 196 
Scholten v. Barber, 217 Ill. 148,75 N. E. 460 Mass. 2S0, 82 N. E. 33 (Georgia statute !IS to 
(extension oj time to a surety 011 a note mnde marriage, not presumed the samc); 1908, 
in Missouri; common law nssumt'd to be the Gordon v. Knott, 190 Mass. 173, 85 N. E. 
samc); 1005, Leathe v. Thomas, 218 Ill. 246, 184 (English contract); 1913, Holden v. 
75 N. E. S10 (action on a Missouri judgment; McGillicuddy, 215 Mnss. 563, 102 N. E. 923 
the Missouri statute upon set-off, not noticed) ; (VelIllont law a5 to negligcnce per se, prc-
Ind. 1903, Bnltimore &: O. S. W. R. Co. t'. Burned the same); 1914. Lemieux ~. Boston 
Hollenbeck, 161 Ind. 452, 60 N. E. 136 (wage- & Maine R. Co., 219 Mass. 399, 106 N. E. 992 
claim, already paid under garnishment in (Vermont employers' liability act; burden is 
Kentucky; the Indiana statute of exemptions on the plaintiff to provc it); Mo. 1912, 
not presumed to be adopted by statutc in Hartwell v. Parks, 240 Mo. 537, 144 S. W. 793 
Kentucky); 1908, Wabash R. Co. r. Hassett. (regularity of a probate record); Mont. 1905, 
170 Ind. 370, 83 N. E. 705 (personal inju~' nnd McKnight v. Oregon S. L. R. Co., a3 Mont. 
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§ § 2!O!}-2.340] FOREIGN LAW § 2536 

WOB, Professor Albert M. Kale." "Presumption of Foreign Law" (Harvard Law Re
view, XIX, 401): "There are three possible rules for detennining when the Court of the 
forum will make a presumptiun as to the law of the foreign state, and what presumption 
if any it will make; or as I would prefer to say, there are three possible rules which in
diente when the Court of the furum will shift the burden of going forward with e\;dence 
as to the foreign law upon the party not having the burden of proof of the whole issue of 
which the foreign law is a part. 

"The first po,;ition is as foliows: When the Court of the forum takes judicial notic .
that the foreign state has fundamentally the same system of law as that of the forum, the 
Court of the forum \\;11 presume that the law of the foreign state is the same as that of the 
system of law (exclusive of statutory changes) fundamentally common to both; otherwise __ 
there is no presumption at all. • 

"The seeond position is that the law of the forum (even though it be statutoI;>') is alwayg 
applicable, in the absence of prouf of the foreign law. ~n the application of this rule it i:i 
entirely unnecessaI;>' to make the slightest distinction betwL~n whether the foreign state 
i~ one which has fundamentally the same systelll of law as the forum or nut .... 

"The third possible position is a combination of the first and second. It is like the 
first when the Court of the furum t:lkes judicial notice that the foreign state has funda
mentally the same system of law as that uf the forum. It is like the second when the court 
of the forum takes jlUlipial noti('e that the fureign state has fundamentally a different 
system of law from that of the forum. . . . 

"In conclusion, thCll, upon the entire subject; The third position is one the existence 
of which may fairly be doubted, and which, if it does exist, is an irrational and inconsistent 
development, heaping an unjust burden upon one who onlinarily does not have to go ior
ward with proof in the first instance. The second is extreme but consistent, and has some 
advantages of certainty in its appliration. Its fault is that it also, withuut any adequate 
ground, places a burden of going forward \\;th evidence upon the party who ordinarily 
does nut have to do so. The first pDsition, on the contrary. presents a rational and logica 
development of the law. It docs more accurate justice betwcen the parties by leaving the 
natural burden of going forward \dth evidence where it belongs unless there is a good rea
son for changing it, It has also, it is submitted, the support of sHch eminent judges as-
Lord Eldon, Chancellor Kent, and, more recently, Mr. Justice Holmes." 

§ ')-3-_t) •. ,. 

tract right 
Contra.cts. In evidencing the issues or fact arising under a con
or liability, the first bu~~k;;;-- ~Tp~~'oT('a;ae, --r2485)" is''almost 

" __ _ •. w_._' •.•• __ •• 
~ .... ~ ...... -"'.'-_ .. 

40.82 Par. 661 (injury to personalty in Id'~ho; . 'surned' the same, ror lack of proof); S. C. 
the statute or Idaho not noticed); X. Y. HlO-l, Columhian B. & L. Ass'n r. Rice, 68 
1906. Robb v. Washington & J. CoU('ge. 185 S. C. :!36, 47 S. E. 6:3 (Virginia contract; eom
N. Y. 485, 78 X. E. 359 (restraint on aJiem,- mon la\\, as to usury presumed, and the statute 
tion; Pennsylvania not presumed to have a not presumed to be the same as in N. C.); 
statute like Ne\\' York): N. C. 19M, Lassiter S. D. 19M, Baird v. Vines. 18 S. D. 52. 99 
r. Xorfolk & C. R. Co., 136 N. C. 89,48 S. E. N. W. 89 (non-negotiable note; law of Mon-
642 (Virginia statute as to death by wrongful t:llla presumed the same); 1905. Iown L. &: 
act; subject discussed in two opinions); Oklo T. Co. r. Schnosc. 19 S. D. 248, 103 N. W. 22 
1909, Schlotterbeck V. Schwinn, 23 Ok\. 6S1, (mortgage in Iowa; law of Iowa presumed 
103 PIIC. 854 (usury statute of Indian Terri- the same); Tex. !!l04, Ex parte Latham, 47 
tory); 1912, Cole v. District Board, 32 Ok\. Tex. Cr. 208, 82 S. W. HH6 (community prop· 
692, 123 Pat'. 426 (Kentucky law for colored crty ill Oklahoma; law of Oklahoma presumed 
person's school rights); !!l15, Marx 1'. Hefner, the same); Va. 1905, Frank r. Gump, 123 
46 Ok\. 4133. H!l PIIC. 207 (legal sen-ices rel)- Va. 205, 51 S. E. 358 (;\faryland contract; 
dered under Arkansas law); Or. H1l5. United common law presumed the same); 1907. 
States Fidelity & G. Co. V. Martin. 77 Or. 369, Norfolk &: W. R. Co. t·. Denny'S Adm'r, 106 
149 Pac. 1023 (law of judgments ill Wllsh- Va. 383, 5G S. E. 321 (statutory action for 
ington); Pa. 1904. Linton t·. Moorhead, 209 death); Wis. 1905, Edleman n. Edleman, 125 
Pa. 646. 59 At\. 264 (married woman's power Wis. 270, 104 N. W. 5G (aliml .: in divorce; 
of attorney in England; law of England pre- Tennessee property law presumed the same). 
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§ 2537 BURDEX OF PROOF: PHE:SU:\IPTIOXS [CHAP. LX.~"XVnI 

al ays determined bv the rules of pleading, or is directly deducible therefrom; 
the c Ie c ass of questions here, the perjorniiJ.1lce oFa-coiiilifion;-is-included 
plainlY;"in"'com~!?:!1-=-I.~F~'§i.ZfiJI?~=":"~~~JE:_~e spli~-~e"orpread'ing; i though in 
morc"recenHinlCs, under looser methods of procedure, the relaxation of bound
aries between affirmath"e and negative pleas has tended to obscure the old 
landmarks of discussion. So, too, under the second burden of proof (ante, 
§§ 248i, 2"194), so far as thcre are rules of • prima facie' sufficienc~' or of pre
sumption, relieving or shifting the duty of producing evidence, they seldom 
concern facts peculiar to the domain of contracts alone; and any of the pre
ceding presumptions may becollle applicable.2 

§ 2538. Sta.tute of Limita.tions. The first burden of proof (allie, § 248.5), 
affecting the loss of a right by limitation, was at common lm\' m;uaJl~' placerl 
upon the plaintiff, i. e. to show that the period of limitation had nDt elapsed 
between the accrual of his right and the institution of his suit; 1 this seems 
to have been due to the peculiar wording of the earliest statutes, whose anal
ogies were afterwards repeated. But the more natural and just view is to 
treat the fact as one of defeasance, like a release, and thus to place on the 
opponent the burden of establishing it; this is the result accepted in proba
bly ffiQSt jurisdictions to-day, either by statute 2 or at common law; 3 in any 
event, it is in strictness a question of the law of Pleading, not of Evidence. 
Where the plaintiff's deelaration exhibits in itself the lapse of the barring 
period, a further question arises (not necessarily dependent on the rule for 

§ 2537. 1 The following are examples of the notice: J(l09. Arnd r. Aylesworth, 145 Ia. 185, 
commoner problems of this sort: 123 ~. W. 1000. 

Warranties or condition~ i" an insurance For accidenl insurance, see ante, § 2510. 
policy: 1896, Penn. M. L. Ins. Co. v. M. S. B. 2 The following are some of the rare in-
& T. Co., 19 C. C. A. 286, 72 Fed. 41:l, 441 stances: Shippcr's aBscnt 10 the terms of a bill oj 
(the burden is on the insurer to show matcri- ladino reeeil·cd: 1896, Chicago & N. W. R. Co. 
ality and fraudulent intent of a false rep redell- 11. Simon, 160 Ill. 648, 43 N. E. 596 (the carrier 
tatiOll; nor docs knowledge of the falsity must dhow that limitations of his common-law 
of the same representation in another policy liability are brought to the shippcr's notice) ; 
raise a presumption as to knowledge on this 1866, Boorman v. ElCpress Co., 21 Wis. 152, 158 
occasion); 1902, Heunessy v. Ins. Co., 74 (delivery to the shipper raises a presuUlption of 
Conn. 699, 52 At!. 490; 1904, Vincent ~. Mu- assent.); PlIrlncrshilJ books: 1);97, Wilson 11. 

tual R. F. L. Ass'n, 77 Conn. 281, 58 At!. Potter, Ky. ,42 S. W. ~.>o (partnership 
963 (age); 1903, Supreme Tent v. Stensland, books arc presumed correct; and in attacking 
206 III. 124, 68 N. E. 1098 (life). them the specific items must be pointed out 

Exemption8 in a bailee's contract: antc, bclorehand). 
§ 2508. § 2538. 1 Eng. 1817, Hurst tJ. Parker, 1 

Reservations in a deed: 1897, Harman v. B. & Ald. 92 (trespass to a mine); 1837, 
Stearns, 95 Va. 58, 27 S. E. 601 (deed with Nepean v. Knight; 2 ~L & W. 894 ("the 'onus' 
reseT\'ations; the claimant must prove that is also cast on the lessor of the plaintiff of 
the land claimed is not within the reservations). showing that he has commenced his action 

Condition8 in a bond or morioage: 1906, within twenty years after his right of entry 
Temple v. Phelps, 193 ~Iass. 297, 79 N. E. accrued"); U. S. 1897, Leigh 11. Evans, 64 
482. Ark. 20, 41 S. W. 427 (administrator' B ac

Payment of the premium of an imtlrance count); 1897, Graham v. O'Bryan, 120 N. C. 
policy: 1904, Thomas v. Northwestern M. L. 463, 27 S. E. 122. 
Ins. Co., 142 Cal. 79, 75 Pac. 665. : Cnl. C. C. P. 1872, § 458; 1896, Thomas 

Payment in general: 1920, Illinois Steel 11. Glendillning, 13 Utah 47,44 Pac. 652 (under 
Bridge Co. 1>. Wayland, 107 Kan. 532, 192 Compo I:. 1888, § 3244). 
Pac. 752 (burden of proving payment is not S 1906, Schell 11. Weaver, 225 Ill. 159, SO 
shifted by producing a receipt in full) ; N. E. 95; 1895, Goodell's Ex'rs 11. Gibbons, 

Good faith of a purchaser for value without 91 Va, 608, 22 S. E. 504. 
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§ § 2490-2540J COXTHACTS, Ll~Il1'ATLO:\B, ETC. § 2.53S 

burden of proof) as to the mode of taking advantage of this admission; in 
some cases a demurrer, or its equh'alent, ma~' suffiee; 4 in a jurisdiction where 
the burden is on the defendant, it would be proper to raise thereby a pre
sumption in his favor, shifting to the plaintiff the duty of producing evidence 
of some exception; 5 though here again the rules of pleading should furnish 
the proper mode of determination. 

§ 2539. Malicious Prosecution. In an action for malieious prosecution, 
the plaintiff is anomalously required to plead and to prove facts which are 
otherwise regardccl as nlurtcrs-of '(:X~:tisc- or·pi+::iTcge-;-i. e:-Ulcicrmination of 
the prior proceeding in his f~lY~r, the la(:k_QLprobaJJle ca~se19r it, and the 
malice; 1 this being preseribed fc:;rIilin by the rules of pleading. In the 
course of sustaining this first burden (anie, § 2~85), he ma~' sometimes avail 
himself of rules of presumption or 'prima facie' suffieiency (allie, §§ 2487, 
24(7) or be met by counter-presumptions for the defendant; for example, by 
a rule that the magistrate's discharge,2 or the suffering of a nonsuit,3 is 
'prima facie' evidence, or raises a presumption, of lack of probable cause, 
or that the defendant's receipt of ach'iee from counsel is sufficient evidence 
of probable cause. But in these and other instanees the rule is frequently 
intended to be one of substanth'e law, i. c. that the faet in question is or is 
not 'per se' probable cause; and the details of substantive law thus become 
inextrieabl~' mingled with the rules of presumption. 

§ 2540. Sundry Burdens and Presumptions. In sundry multifarious cases, 
more or less casual, rules of presumption have been recognized; 1 and experi-

, 1879. Hutchinson t'. Hutchinson, 34 Ark. remain in the l'nited States); Arkansa8: 
164 (provided also the facts in the complaint 11'97, Kansas City. F. S. &: M. U. Co. r. 
negative any ground of avoidance); Il>i(j, Becker. 63 Ark. 477, 3(1 S. W. 351> (a common 
People v. Herr. !;1 Ill. 125 (but lIot in an action employment of plaintiff and the defendant's 
on a penal statute); 1895, Fulton v. Northern servant having been shown, a presumption 
Ill. College, 158 Ill. 333, 336. 42 N. E. las; arises that tlwy werefelluw servants) ; Illinois: 
IS79, Lewis 1'. Alexander, 51 Tex. 578, 588. 18!l5, Levy r. Chica~o ~. Bank, 15S Ill. 88, 4:! 

5 1879, Hines v. Potts. 56 Miss. 346, a52; N. E. 129 (when thing8 are done on the same 
lS!l5, Gross v. Disney, 95 Tenn. 592, 32 S. "'. day, they arc presumed tf) have been done nt 
6a:!. the same time); 1S!}7. Cr:UH! r. People. 168 

§ 2539. 1 E7IU. 1883, Abrath v. North- Ill. a95, 48 :oJ. E. 54 (Rcv. St. c. 38, § 12. 
eastern R. Co .• L. R. 11 Q. B. D.440; U. S. relating to adultery. applied); Kansas: IS96, 
1!;58, Barron v. 1\1ason. 31 Vt. 189 (leading Mutual Life Ins. CO. T. Wiswell. 56 Kan. 765, 
opinion, by Redfield, C. J.). 44 Pac. 996 (the taking of morphine by the 

For the scientific 11Ilalysis of the relation of insured's own hand does not ('reate a presump
these clements. sec the writer's Select Cases tion oC suicide, and the burden of proof to 
on the Law of Torts (1912), vol. II, Ap- show suicide remains all the insurer); .Maine: 
pendix A. Summary of Principles, § 310. 1848, Brown I'. Burnham. 28 Me. 38 (pro-

~ Contra: 1860, Israel v. Brooks, 23 Ill. 5:.!u eedure in taking a d(·po~ition); .Ma8sGchu."tt8: 
[575). Accord: lS9:~. Barhight v. Tammany, 1839, Randolph v. Easton. 23 Pick. 242 (a 
158 Pa. 545. 28 At!. 135. pauper woman's settlement in E. being shown, 

, 1902, Cohn v. Snidel, i1 N. H. 558, 53 the defendants showed a marriage; held, that 
Atl. 800 (collecting the cases pro and con). the burden was still upon them to show that 

§ 2540. 1 The following arc illustrlltions: the husband had a settlement elsewht·re than 
Fedcral: 1891, Foster 1'. Crawford, 80 Fed. at E., and not on the plaintiffs to show that he 
991 (levy of execution all sufficient assets WIlS settled at E.); N ort" Carolina: 1896. 
rlli~es a presumption of satisfaction); 1901, State v. Mitchell. 119 N. C. 784, 25 S. E. 783; 
U. S. t'. Chun Hoy, 50 C. C. A. 51, 111 Fed. State v. Rogers. 119 N. C. 79a, 26 S. E. 142 
899 (under St. Ma~' 5. Is92. § :3. a Chinese (the sworn examination or a bastard's mothcr 
person has the burden of showing his right to raises a presumption); Cook r. Guirkin. 119 
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enre wiII doubtless and justly continue to develop new ones, The various 
urdens of proof of the first class fall properly within the domain of the 

r- ules of pleading (ante, § 2486), 
• .o, • , 
• 

, 

• 

• N, C. 13, 25 S. E. 715 (payment admitted by 
payee; application of it to other lawful debts 
alleged in defence; the duty to produce eyi
dence is on the payee); 1905, Hill v. Dalton, 
140 N. C. 9, 52 S. E. 273 (statutory proceeding 
to establish a boundary); Vermont: 1921 • 

Simpson v. Central Vermont R. Co., Vt . 
-", 115 Atl. 299 (whether railroad ratl'
schedul('s were 011 fill'); l'iroinitz: 1895, 
Witz t'. Fitc, III Va. 446, 22 S. E. IiI (where 
a higher security is gi\'etl for the same debt. 
there is a presumption of merger). 
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§§ 2549-255!l BOOK III § 2549 

BOOK III: TO WHO~I EVIDENCE MUST BE PRESENTED 
(LAW AND FACT; JUDGE AND JURY) 1 

CHAPTER I,XXXIX, 

§ 2549. Functions of Judge Ilnd Jury; 
General Principles. 

§ 2555. Facts Judicially noticed; Trial 
by Inspection; Nul Tiel Record; Constitu
tional Considerations. § 2550. Admissibility of Evidence. 

§ 2551. Sufficiency of Proof. . 
§ 2552. Negligence. - '.... '" 
§ 2553. RellSonableness. 

§ 2556. Construction of Documents. 
§ 2557. Criminal Intent. 
§ 2558. Foreign Law. 

§ 2554. Same: MalicioU5 Prosecution. § 2559. Local Law, 

§ 2549. Functions of Judge and Jury; General Principles. As a part of the 
larger procedure of jury trial, the question arises, To whom must evidence be 
presented for persuasion? To the judge, or to the jury? 

Before examining the answer to this question, certain principles, super
ficially related, must be discriminated: 

(a) The judge's control Ot'cr the burden of proof. As a part of the rules regu
lating the burden of proof, the party on whom rests for the time being the 
duty of coming forward with evidence may be required to offer not merely 
an~' evidence whatever, but a sufficient amount to be worth considering, 
before he is regarded as satisfying this rule; in other words, he cannot go to 
the jury unless his evidence is sufficient, by this test; and it is the judge that 
applies the test. In this sense, then, the judge may be called upon to rule 
whether the evidence is sufficient, i. e. sufficient to go to the jury; if it is, they 
then solely determine whether it is sufficient, i. e. to convince them. This 
has been already examined (ante, §§ 2487, 2494). \ 

(b) The judge's discretion, or final determination of a question either of\ 
• • 

fact or of law (ante, § 16). The ruling of a trial Court on preliminary ques-
tions of fact relating to admissibility is often held to be not subject to review, 
i. e. the trial Court is said to have" discretion"; the instances have been 
mentioned under the various heads of e,·idence . 

(c) The judge's application of a rule defining the legal C01l8equellCes of a fact. 
So far as the substantive law gives certain facts 'per se' a legal consequence 
(as when it makes, for example, the consultation of counsel' per se' sufficient 
for good faith, in an action for malicious prosecution), the judge applies the 
rule, and the case is in this respect beyond the control of the jury. This 
principle becomes especially important in issues of negligence (post, § 2552). 

§ 2549. 1 EXPLAN.\TORY NOTE. The ex- presenting a complete array of authorities, 
planations made ante, § 2499, note 1. as to not apply to this Chapter also. 
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JUDGE AND JURY [CHAP. LX-'C"\.IX 

(d) Finally, the prcscllt subject, i.e. the respectirejllnctions of judge ((lldjUT,lI, 

in the ultimate decision (!f the diJTl'TCl/l issues that arise; UPOll this appor
tionment of function depends the question, To whom is the cddclH.'c to he 
regarded as offcred by the parties? 

Taking up the last question, then, we find it usually said that 'Illest ion.'! of 
fact are for the jllr!/,2 or in the Latin phrase employed by Coke,3 'Ad qmt's
tionem facti non respondent judices, ad qurestionem juris non respondent 
juratores.' But this com'entional brocard cannot be taken as a trustworthy 
guide to the solution of any particular controversy on the subject: 

1898, Professor James Bradlell Thayer, Preliminary Treatise on Evidence, 185. 202: 
"Courts pass upon a vast number of questions of fact that do not get on the record or 
fOlIll any part of the issue. Courts existed before jurics; juries came in to perfol'm only 
their own special office; and the Courts have always continued tu retain a multitude of 
functions which they exercised before ever juries were heard of, in ascertaining whether 
disputed things be true. In other words, there is not, and never was, any such thing in 
jury trials as an allotment of all questions of fact to the jury. The jury simply decides 
some questions of fact. .•. The allotment to the jury of matters of fact, even in the 
strict sense of fact which is ill issue, is not exact. The judges have always answered a 
multitude of questions of ultimate fact, or facts, which form part of the issue." 4 

--:>'/,' It is therefore of little service to seek for guidance as to the limits of thesc 
questions by rlefining "law" and" fact"; the inquiry is rather as to the kinds 

I gf questions of fact which are to be determined by the judge. l\Ioreover, this 
.' "inquiry in effect concerns the respective division of functions between judge 

and jury, a larger subject, and one not so much a part of the law of Evi
dence as of the law of Trial-Procedure in general; and the matter is thus 
complicated by other inquiries as to the general powers of the judge in super
vising and controlling the jury, inquiries which must be distinguished 
from the specific one whether the evidence on a certain point is to be ad
dressed to the judge or to the jury as the functionary immediately concerned 
with its determination. It is here possible only to indicate the trend of some 
of the main subjects of ('ontroversy or difficulty. 

2 The various Codes usually declare this Ida. Compo St. 1919. § 7934 (like Cal. C. C. P. 
principle: Alaska: Compo L. 1913. § 1065 § 2102); §§ 8969-8911 (except for libel); 
(like Or. Laws 1920. § 135); Ariz. Re\,. St. Mont. Rev. C. 1921. §§ 10698, 10699 (like 
1913. P. C. §§ 1066-1068; Cal. P. C. 1872. Cal. C. C. P. §§ 2101. 2102); N. D. Compo L. 
§ 1126; C. C. P. 1812. § 2101 (" All questions 1913, §§ 10827-10829; Or. Laws 1920. §§ 135. 
of fact. where the trial is by jury. other than 136; S. D. Rev. C. 1919. § 4872; Utah: 
those mentioned in the next section. arc to be Compo L. 1917. §§ 7208.7209 (like Cal. C. C. P. 
decided by the jury. and all e\'idence thereon §§ 2101. 2102); §§ 9004-!J006 (criminal cascs) ; 
is to be addressed to them. except when othcr- Wash. R. & B. Code 1909. § 342. 
wise provided by this codc"); § 2102 (" All a 1613-14. Isaack V. Clark, Rolle. I. 132, 2 
questions of law. including the admissibility Bulstr. 314. 
of testimony. the fllcts preliminary to such ad- 4 On the whole subject of this chapter. the 
mission, and the construction of statu tes and reader should consul t the masterly historical 
other writings. and other rules of evidence. arc and analytical sur\'ey by Professor Thayer. in 
to be decided by the court. and all discussioJ\s his Preliminary Treatise. C. 5. pp. 183-262; or 
of law addressed to it"); Conn. Gen. St. 1918. his Law and Fact in Jury Trials. Har\'ard Law 
§ 5785; Ga. Re\,. C. 1910, § 5856 ("The Review, IV. 147; also. Professor Holdsworth's 
competency of a witness must be decided by History of English Law, vol. I, 3d cd .• 1922. 
the Court"); Haw. Rev. L. 1915. i 2435; p.345. 
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§ 2550. Admissibility of Evidence. The admissibility of a given piece of \ 
cvidenc.c is for the judge to determine. This encraIlmriCip!e is 'not clisrmted j. .) 

its applicailon to the various kinds of evi( ence ' qualifi~atlbn; of '~'itnesses, 
absence of a hearsay deponent, "oluntariness of 11 confession, conrlition of a 
d~'ing declarant, and so on - has alrea.c:iy been considered under the vari
ous heads of e\'idence. It follows that, so far as t~~ admissi/:>.ilitv jn la,,~ 
depends on some in~idental question of fact "the ~;hsence ofa,d.c.pone.nt from 
the jurisdiction, the use of threats to obtain a confessioll,"th~' ;an1ty of a wit-
ness, and the like this also is for the judge to determine, before he adm~-'" 
the evidence to the jury.l 

§ 21550. 1 ENGLAND: IS43. Bartlett r. 417 (the judge's exclusion of a deceased's 
Smith, 11 M. &: W. 483 (whether a document declarations, after hearing evidence to their 
is inadmissible through default of stamps; making and finding that they were in his 
leading case); lS4i, Doc t'. Davies, 10 Q. B. opinion not Illudc, held to be a just exercise of 
314. 323. his pO'll"er on the facts; where the judge's pre-

CAN.\DA: 1920, F. I'. F., 52 D. L. R. 446, Iiminary filldin~ i~ ad\'crse, the party may not 
455. X. B. (di-'orce for adultery; the admis- offer or Ilrp:ue the c\'idence to the jury, as he 
sibility of a letter depended on whether it had may when th" finding is in famr of admis
been in defendant's posse~sion; but h('re that sibility in the case of coufessions, ante, § 861, 
fll(·t wa~ held to be the main issue iu the case, n. 3); }(}:lO, Coghlan 1'. WhitC'. 2:J0 ::\ll1.>s. 165, 
and therefore properly left to the jury). 128 ~. E. 33 (action for death caused by de-

UNITED STATES: Folcrlll: 1913, Gila fecti"e sidewalk; issue U8 to notice of injury 
Valley G. & N. R. Co. r. Hall. 232 U. S. !l·l, givell by plaintiff to defendant: the trial judge 
34 Sup. 229 (whether a person speaking WIlS so having e:tduded the notke as uot sufficiently 
ncar H. as to be h(,tLrd by H. thus udmitting shown to have been sc,n'ed upon defendant, 
what the pe,'son said: "the finding :>f the held thnt the trial judge should have left the 
trial judge upon such a preliminary QUestion issue to the jury, und .. r the circumstances; 
of fact is not subject to be reversed on appeal corrept, bePliuse this was in form only an issue 
or error if it be fairl~' supported by the cvi- of a faet preliminary to admissibility of c\'i
dC'nee"; this phrasin~ seems to accord little denp(!; substantially it was an issue us to IL 
enough credit to the trial judge; why cannot fa('t nwterialrin law to the plaintiff's eILse); 

~ 

the Federal Supreme Court lend its aid to jfis.'i.~Bippi. ISii, Holly t'. State, 55 l\IisH. 
restore the trial judge from a marionette to a ,124. ·!aO ("It ma;.- in short be stated us Ii 

Minos? See the comments of Professor Hcnry u/liver~al rule that the Court alwnys derid!'s 
Schofield, on the desirability or letting the whether there has been any evidence upon a 
rules of procedure encourage trial judges to particular point, when there exists a legal 
be strong, in his article "New Trials and the necessity to produce such ')\'idence in order to 
Seventh Amendment" (Illinois Law Re\·iew, warrant the introduction or evidence upon 
VIII, 287, passim. reprinted in his Essays in some other point; to this extent the Court 
Constitutional Law and Equity, 1921). deeides questions of fact"; here said of an 

To the following citations add the Codes overt I\('t, preceding evidence of the deceased's 
cited all/e, § 2549: thr!'ats); Nevada.' 190.5. State v. Hancock, 
Alabama: 1904, Parrish v. State, 139 Ala. 16, 28 Nev. 300, 82 Pae. 95 (wife as witness); 
30So.1012 (expert'scompetency); Cali/arnia: New Hampshire: 1922, Dunklee r. Prior. 
ISfH, Fairbank 1>. Hughson. 5S Cal. 314 (quali- N. JI. ,115 Atl. 1:l8 (trial Court may 
fications of an expert); IllinOl:~: 1855, Miller determine whether an alleged self-contra
v. Metzger, 16 Ill. 3!lO, :l93 (necessity of calling dictory statement was made. for the purpose 
an attesting witness); 1905. Hoch r. People. or excluding or admitting it; careful opinion 
219 III. 265, i6 N. E. 356 (the Court decides by Plummer, J., collecting prior clLses; this 
upon the facts making a second wife com- Court has long bcen the fil'mest in supporting 
petent); Louisiana.' 1911, State v. Lee, 127 this doctrine. and is II modell"hich the other 
La. lOn, 54 So. 356 (defendant claimed not to Courts might COpy); New Jeruy: 1:)06. 
be M. L. the murderer; the ",..;fe of M. L. State v. Monieh, i4 N. J. L. 522, 64 Atl. 1016 
being called in his behalf to identify him, held (confessions, expertness, dying declarations; 
that the judge was to pass upon the relation- good opinion by Pitney, J.); 1911, Clendennin 
ship, for the purpose of cc!c1aring her disquali- 1>. Clancy. 82 N. J. L. 418, 81 Atl. 750 (com
fied or not); M a.~MlcI",se/t'i.· 188S, Com. 1>. petency of witness); .\T ew Yark: 1906. Pcor>le 
Robinson, 146 ~fass. 571, HI N. E.452 (leading 1>. Dolan, 186 N. Y. 4. is N. E. 569 (producing 
opinion. by C. Allen • .T.); 1913, Siotorski v. original documents); Oklahoma: 1913. West
Boston Elev. R. Co., 215 Mass. 318, 102 N. E. ern N. L. Ins. Co. 1>. Williamson H. F. Co .• 
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§ 2550 JUDGE AND JCHY 

This principle, one of the foundation-stones of our law, has ('ountlcss 
applications under the various rules of admi:;sibility.~ In lllore recent times, 
however, a heterodox practice has appeared, ill places, of leaving some 
questions of admissibility to the jury.3 No doubt the judge, after admitting 
evidence, leaves to the jury to gh'c it what weight they think fit, for they 
are the triers of the credibility and persuash'e suiHciency of all evidence whieh 
is admitted for their consideration (post, § 2551). But to hand the evidence 
to them, to be rejeeteci or accepted according to some legal definition, and 
not according to its intrinsic \'a}ue to thcir minds, is to commit a grave 
blunder. It is an error of policy (as well as a deviation from orthodox prin
ciple) for several reasons; in the first place, it is a needless abdication of the 
judicial function of which humility we have already too much; further
more, it adds another to the exceptions to the general rules; and finally, it 
cumbers the jury with legal definitions and offers an additional opportunity 
for quibbling over the tenor of the instructions. 

r1 In the appurtenant corollaries of this function of the judge, it may be noted 
! that he may of course hear evidence on both sides for determining the facts on 
I which the rule of admissibility turns; 4 that during this process the jury 
! may be retired out of hearing; 5 and that the judg~'s determination on this 
! ! ~ question ought to be .final, beyo~d rC:'ie\v by !l1?1~eal, and is so by the whole
, f .. some rule of a few Courts.6 
• • 

37 Oklo 213, 131 Pac. 691: Pennsylvania: 
1898, Semple V. Callery. IS4 Pa. U5, :39 At!. 6 
(good faith of a release of interest); "Vir
oim'a: Hl12, Mullins v. Corn .• 113 V:,. 7S7. 
75 S. E. 1!!3 (<!onversation of accused). 

2 The detailed applicntion5 01 it :ue morc 
conveniently considered under the various 
rules: in particular, COmpare the fallowing 
places: ante, §§ 110, 247.248 (o\'ert act pre
liminary to proof of deceased's character or 
threats in homicide), § 487 (testimonial qualifi
cations in general), § 497 (insanity of a wit
ness), § 50S (infnney), § 561 (expertness). § 587 
(interest). § 861 (confessions), § 1192 (pro
duction of documentary originals), § 1:J85 
(cross-examination), § 1451 (dying clccllU'a
tion). § 1820 (capacity to take an oath), § 1883 
(order of evide~ee), § 2020 (genuineness of 
handwriting-specimens). § 2060 (accomplic'.l's 
corroboration), §§ 2271. 2:J22 (privilege). 

3 Mass. 1905. Com. v. Tucker, is!) Mass. 
457. 76 N. E. 127 ("If in a criminal case the 
decision is aga;nst the defendant, he has 
another chance before the jury, so far as it 
depends upon 11 question of fact "); Mich. 
1877, Hartford F. Ins. CO. V. Reynolds. 36 
Mich. 502, 504 (the trial Court allowed to 
leave to the jury to exclude communications 
if they belie\'ed that the relation of legal ad
viser existed; "it docs not properly belong to 
u judge to decide upon the truth of matters 
which have come out during the cxamination 
of witnesses who conflict "); N. H. 1856, 
Bartlett v. Hoyt. 33 N. H. 151. 165 (" whether 

11 witness is interested IIpon this or that given 
state of facts is a question of law for thc Court; 
whether the facts exist as claimed uy Ollt) 

party or the other is a qUl'stion of fact, which, 
when presented in the form of the preliminary 
inquiry as to the competency of witness, may 
ue determined by the Court, or, in the exercise 
of their discretion, by the jury"); N. Dak. 
1!J04. King v. Hanson, 13 N. D. 85, 99 N. 'V. 
1085 (privileged letter, whose authenticity 
was denied; the letter left to the jury to decide 
upon). 

Other examples may be seen in the various 
passages cited 8upra, note 2. especially in 
§§ 487, 497, 587, 8Gl. 1385, 14.51. 

4 1852, Parke. n., in Cleave v. Jones. 7 
Exch. 421, 425; and cases cited ante, § 497 
(insanity), § 861 (confessions), § 1385 (cross
examination), § 561 (expert witness' qualifi-
catii).{ls). 0 

6 1893. State v. Shaffer, 23 Or. 555, 558. :32 
Pac. 545 (dying declarations); and cases cited 
ante, §§ "861, 1451, 1808. 

G 1844; Foster V. Mackay. 7 Mete. ~In:;s. 
531. 537: 01888, Com. v. Robinson, 146 ~Iass. 
571. 16 N. E. 452; and cases cited an/c, §§ 16. 
496, 507. Ml, 862, 1194, 1312. Here the 
principle of Discrction, or Finality (ante, § 16) 
is involved. The more recent doctrine in 
Massschusetts 'seem:; to have abandoned this 
pristine attitude ~ 1905, Corn. V. Tucker, 189 
Mass. 457, 76 N.\ E. 127 (not citing Com. v. 
Robinson). \ 

Other issues of ,fact may be for the judge: 
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§ 2531. Sufficiency of Proof. When e\'idential facts are once admitted 
b~' the judge, their individual and t(jtlll ";eight· of'probatf\;c' ''';'illue is for 
the jury. This signifies, first, that there are no 'rules of law to bind them 
on the'siibject, though Courts occasionally attempt to formulate some,! and, 
secondly, that the judge's own view of the weight of-the evidence is not to be :. ' 
stated,Jo t.llC jury. The lattcr rule (which obtains b~· Constitution or statute 
in almost every State,2 but not in the Federal Courts 3) is an unfortunate 
departure from the orthodox common-law rule. It has done more than any 
other one thing to impair the general efficiency of jury trial as an instrument 
of justice.4 Since it remains the law b~' grace of statute only, in most States, 
it can 8ml should be readily abolished. A new birth of long life will then be 
open for the great and beneficent institution of Trial by Jury. 

§ 2,j52. Negligence. The application 0: the general principle (ante, § 254!J) 
suffers a few apparent or real exceptions in certain kinds of issues; and in 
particular, in an issue of negligence. 

When the question is whether a person has bcen guilty of Ilegligencf, i. c. 
whether he has used due care under the circulllstances, or has acted as a 
prudent man would have acted, or whatenr the form of phrase may be, the 
evidence is to be addressed to the jury, as upon other issues, because the ques
tion is for them to determine. But from this rule must be distinguished 
several kinds of judicial utterances, closel~· connected in practice, and super
ficially though not in truth im'oh'ing an inconsistency with this principle or 
a limitation of it: 

(a) Where for the kind of case in hand a (Iefinite rule of law, mm'e precise 
and concrete, has been framed for determining the effect of th~ person'scon-

l!lO(), Waller's Case, 3 Cr. Am). 213, 222, 1 
K. B. 364 (under a statut'3 permitting proof 
of former convictions to affect sentence, with 
consont of the Director of Public Prosecutions, 
the proof of such consent is a matter of fact 
for the judge). 

The rule of reasonable doubt (ante, § U(7) 
has here no p05sible application; though such 
a notion has been advanced: 180S. Lipscomb 
r. State, 75 ~Iiss. 559, 23 So. 210 (the facts 
must be proved to the judge beyond reasonable 
doubt; said here as to dying declarations, but 
the majority do not entirely agree on the 
doctrine). Contra: 1888, Com. I'. RobL!lson, 
J:l.lass., 8upra. 

§ 2551. 1 This question has been con
sidered ante, §§ 20, 1013. 2033, 2034, 2498, 
in various aspects. 

21019, State v. Baldwin, 178, N. C. 687, 
100 S. E. 348 (the statutory rule in this State 
re\'iewed and interpret.ed). 

The veteran Chief Justice Ruffin, in State 
v. Moses, Z De\·. N. C. 452. 458 (1830), com
ments on this degcnerate rule with his usual 
keenness; it seems to have originatcd in his 
Stnte. Compare the remurks in Thayer's 
Preliminary Treatise, 188. 

In New Jersey the orthodox rule bra\'ely 
survh'cs: Hl20, State r. Schilling, 95 N. J. L. 
145. 112 Atl. 400; 1921, State 1'. Randall, 95 
N. J. L. 452. 113 At!. 231. 

3 1886. Vicksburg R. Co. r. Putnam, lIS 
U. S. 545, 553, 7 Sup. 1; 1892, Simmons r. 
U. S., 142 U. S. 148, 155, 12 Sup. 171; 1919, 
Schulze r. U. S., 9th C. C. A., :!50 Fed. 189; 
1922, Little 1'. U. S .• 8th C. C. A., 276 Fed. 915. 

, Some practical comments on the opera
tion of this rule in experience will be found in 
Mr. (Assistant District Attorney) Arthur 
Train's valuable book. ,. The Prisoner at to. ... 
Bar" (1906). pp. 180-189. 

In U. S. v. Foster (1910), D. C. W. D. Ya .. 
183 Fed. 627. McDowell, J .• sets forth with 
admirable clearness and good sense the atti
tude to be taken by the judge in charging the 
jury upon the facts. As one reads his opinion, 
the reflection cannot be avoided that all 
lawyers who would ponder it would heartily 
join to restore in the State courts that practice 
which it was intemperate folly to abandon. 
Were Judge McDowdl'd principles in generul 
force. the jury syst ... m would be freed from 
much of the ground for criticism so often heard 
nowadays • 

• 
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duct, this rule of law ma~', in the hands of the judge, conclude the question, 
and it ma~' cease to be a question of fact for the jUQ' to the extent that the 
rule of law applies. Thus, a d€'fendant's conduct in carrying a loaded gun on 
his shoulder in a eity street may be ruled by the Court to be "negligence' per 
se,'" or, in a common phrase, he may be held to have acted "at peril" of 
answering for the harmful consequences; so that the question of fact for the 
jur~' is merely whether he carried the gun in that way, and the question 
whether he acted with clue eare ceases to be a question for them, because it 
is covered by a specific and concrete rule of law. Similar rules are constantly 
laid down for \'arious situations, lea\'ing a horse unhitched in a street, 
running a train at a spec(1 in cxcess of a statutory limit, storing gunpowder 
in a populous quarter, and the like. So, also, a concrete rule of this sort may 
be laid down for a plaintiff whosp. contributory negligence is pleaded, and it 
may be ruled that his conrluet in thrusting his head out of a railway car
window, or in failing to stop, look, and listen at a railwa~' crossing, is "negli
gence 'per se.' " Whether such a rille should be laid down is a question of the 
detailed substantive law appropriate to the situation; and, wherever such 
It rule of law appears, the matter ceases, as of course, to that extent, to be a 
question of fact for the jury.l 

(b) In pursuance of the rules regarding the burden of producing evidence, 
and of the judicial function thus called into play (ante, §§ 248i, 2494), it is in 
every case for the Court to say whether there was sufficient et'idence to go to 
the jury; and so also ill a case of negligence. Thus the Court has constantly, 
in revising the results of a trial, to ask whether there was an~' evidence of 
negligence proper to be left to a jury; and occasionally a more detailed test 
is attempted for thus exercising this power of re\'ision and determining 
whether the part~' has fulfilled the duty of producing sufficient evidence.2 

(c) Another form of utterance, sometimes and properly treated 3 as another 
way of phrasing the preceding principle, but often treated as if independent 
of it and as if forming an exception to the first general principle above stated, 
is that the question of negligence goes to the jury unless the facts are undis
puted and fair-minded or reasonable men could draw but one inference from 
them.4 So far as this phrase (almost universally used, in one form or another) 
is intended to mean that the Court would, if the abo\:e condition were fulfilled, 
either declare the e\'idence of negligence insufficient to go to the jury (if that 
were the Court's interpretation of the conduct), or set aside, as against the 
weight of evidence, a verdict finding no negligence and order a new trial or 
even cause a new verdict to be entered (if that were the Court's interpre
tation), the phrase is in effect only a more detailed statement of the test to be 

§ 2552. I The nature of such rules is ex
plained in Holmes. Common Law, 150. 152; 
and in an article by the present writer. An 
Analysi~ of Tort Relations. Harvard Law 
Review. VIII. 389. and ill his Summary of 
Principles of Torts (Appendix A to Select 
Cases 011 the Law of Torts. l!H2). 

2 See the citations in the next notes. 
3 E. O. 18i·t. per Brett. J .. in Brid!;C's v. R. 

Co., L. R. i H. L. 213. 
«This is sometimes "xpressed in the ,Ii,

iunctive. i. e. facts undbputed or opcn to nne 
inference only. 
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adopted by the Court in its supervisory right, just alluded to, to ~a~' whcthrr 
there is or is not sufficient evidence for the jury or whether a verdict is or is 
not against the weight of evidence (ante, § 2494). 

(d) But so far as this phrase is intended to mean that, if the specified 
condition is fulfilled, the Court will take the question into its own hands and 
say, as a matter of fact to be decided exclusively by the Court itself, that 
there was or was not negligence, upon facts undisputed and inferences alone 
concei\'able,5 then the result seems to be in effect an exception to the general 
principle first above stated, i. e. it defines an excepted case in which the ques-
tion of negligence is to be determined, for that litigation, b~' the judge and 
not by the jury. This, however, is unsound. 

It is often difficult to ascertain what is the precise nature of the principle 
involved in this phrasing.6 

§ 2553. Rea.sona.bleness. There are many situations in which the issue of 
re(Ulo7lablenc8s of conduct presents itself. In general it is rccognized as an 
issue of fact for the jury.l Here there has been a more or less definite change 
from an earlier attitude of the Courts, when such questions were usually 
treated as questions of law, in the sense that the judge determined whether 
the conduct under all the circumstanees was reasonable, or ga\'e instructions 

S E. o. 1897, Brawley, J., in Patton to. R. Co., Pac. 90 (careful opinion, by B~nson, J.); 
'27 C. C. A. '287, 82 Fed. 979. Maine: 1903, Blumenthal 11. R. Co., 97 Me. 

• The following will serve as illustrations: 255, 5-1 At!. 747; .Veln-a.ska: 1895, Spt>ars r. 
EXGLAXD: 1877, !'.Ietropolitan R. Co. t·. R. Co., 4a :-;ehr. 720, 62 :-;. W. 68; X(fr 
Jackson, L. H. 3 Apr>. Cas. 19:1; 1878. Dublin, Jersey: 1897, Goldsboro 11. R. Co., 60 ~. J. L. 
etc. H. Co. t'. Slattery, L. H. 3 App. Cas. 1155; 49, a7 At!. 4a:3; ,Yew York: 181"0, Sta"kus 
1886. !'.letropolitan H. Co. t·. Wright, L. R. v. H. Co., 79 ~. Y. 464; ... ·orlh Carolilla: 1896, 
II App. Cas. 152. Tillett v. R. Co., 118 ~. C. lOal, 2·1 S. E. Ill; 

UXITED STATES: Federal: 1888, Kane r. 1897, \Vhite r. R. Co., 121 :-;. C. 484, :!.i S. E. 
R. Co., 128 U. S. 91, 9 Sup. 16; 1891, Del- 1002; 1898, Ward t. Odell Mfg. Co .. 123 ~. C. 
aware L. &; W. R. Co. 11. Converse, 139 U. S. 248, 31 S. E. 495; Oklahoma: 1909, Harris 
469, 11 Sup. 569; 1893, Washington &; G. R. 11. Missouri K. &; T. H. Co .. 2-1 Ok!. 341, 103 
Co. 11. Harmon's Adm'r, 147 U. S. 571, 580, Pac. 758; Penn.'!ylvania: 1893, Gates v. R. 
13 Sup. 557; 1893, Richmond &; D. R. Co. \'. Co., 154 Pa. 566, 572, 26 At!. 598 (omitting 
Powers, 149 U. S. 43, 45, 13 Sup. 748; 1893. the second clause); 1898, Boyle v. Mahanoy 
Gardner v. :'1. C. R. Co., 150 U. S. 3-19, 361, City, 187 Pa. 1. 40 At!. 1093; Wesl riToinia: 
14 Sup. 140; 1893, Northern P. R. Co. v. 1892, Hanley v. Huntington, 37 W. Va. 378. 
Peterson, 5 C. C. A. 338, 55 Fed. 940; 1897, 16 S. E. 807; Wisconsin: 189a, Salladay r. 
Pyle v. Clark, 25 C. C. A. 190. 79 Fed. 744 ; Dodgeville, 85 Wis. 318, 328. 55 :>I. W. 696 
1909. !'.Iissouri Pac. R. Co. v. Castle. 8th (omitting the first clause); 1893, Hart r. H. 
C. C. A., 172 Fl'd. 8-11 (a statute declaring Co .. 86 Wis. 483. 490. 57 ~. W. 91 (omitting 
"questions of negligence" to be for the jury, the second clalist»; 1897, Morrison t. Madison, 
held to apply to "questions of fact only"); 96 Wis. 452. il N. W. 882. 
California: 1898. Herbert 11. R. Co .• 121 Ca!. In a few States, the Legislature has pur-
227,53 Pac. 651; lllir;ois: 1889, Terre Haute ported to hand "all questions of negligence" 
&; 1. R. Co. 11. Voelker, 129 Ill. 540, 22 N. E. 20; over to the jury, e. (J. Miss. St. 1910, c. 135, 
1905, Chicago & E. I. R. Co. t'. Crose, 214 Ill. Hem. § 503. 
602, 73 N. E, 865; 1905, Chicago City R. Co. § 2553. 1 1894, Gerdes 11. Iron &; F. Co., 
~. :>Ielson, 215 Ill. 436, 74 :-;. E. 458; Indiana: 124 Mo. 347, 25 S. W. 557 (obitructions to 
1896. Stroble v. ~ ew Albany, 144 Ind. 695. highway by merchandise for an unre 1:!Onal,lp 
42 N. E. 806; 1897. Young r. R. Co .• 148 Ind. time); 1898, Chesterfield r. Ratliff, S. C. 
54,47 N. E. H2; 190.5. Iiu(>}mer Chair Co. v. -, ao S. E. 593 (discharging firearms "without 
Feulner, 1Il4 Ind. a6S, 7a N. E. R16; 1905, a reasonable excuse"); 1897. White 11. PeasI', 
Diamond B. C. Co. t'. Cuthbertson, 164 Ind. 15 Utah 170, 49 Pac. 416 (delivery of goods 
368, 73 ~. E. SIS: Kansa .• : 1909, JohMon within a reasonable time under a sale in fraud 
c. Chicago R. I. & P. H. Co., 80 Kan. 456, loa of credit.ors). 

559 

< , 
0'., ~ • • .. 

• • .. 
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to be applied by the jury to the facts that might be found by them; and in
stances of this older trcatment arc to be found to-day.~ :JIoreover, an inter
mediate form appears, reserving the questioll for the judge where the facts 
arc ulldisputed.3 

But from these real variations in the attitude toward the present subject arc 
to be distinguished the instanr:es of the Court's resort to the two other prin
ciples already noted in speaking of th •. question of negligence; (a) the ques
tion may, by the development of the substantive law. ha\'e ceased to be II 

broad and open one of reasonableness and have become reduced to detailed 
and concrete rules ot' thumb, as in several instances in the law of negotiable 
instruments; 4 here there is 11 rule of law, more or less definite. and the JUI·;'-' 

are to that extent limited in their inquir~'; (0) the Court's supeT\'isoQ' right, 
upon the present issue as upon others, to declare that there is not eYidence 
sufficient to go to a jur,\' or that a verdict is against evidence (allie, § 2-HH), 
l11a;.-' be exercised h,\' ordering a nonsuit or setting aside a verdict, without 
denying the general question to be one of fact for the jur~·. 

§ 25.')4. Same: Malicious Prosecution. The question whether a defend
ant in a case of 111 a licio us prosecution or jalsr arrest had "reasonable and 
probable cause" for the suit or arrest, although it ma;.-· be in the broader 
sense a question of faet, has ne\'{~rthele:;s been retained in the hands of the 
Court as a matter for its determination.! The Court should properl;.-· in
struct the jury "in the concrete and not in the abstract," by instructions 
adapted to cover the possible findings of fact. 2 It is sometimes said that 
the question is for the judge if the facts are undisputed and are open to 
hilt one inference; 3 but this fails to recognize the right of the judge, e\'en 
where the facts are disputed, to submit instructions appropriate to the pos
sible findings.4 

~ Eng. 182·1. Facey r. Hllrdom. 3 n. & C. 
213 (reasonable time; here left to the jury) ; 
1832. Mellish r. Rn,,·don. 9 Bing. -116 (Tindal. 
C. J.: ""'hether there has been. in any par
ticular case. reasonable diligence IIsed. or 
whethfr unreasonable delay ha.. occurred. is a 
mixed '1U~5ti'>ll (If law and fact. to he decided 
by the jur". acting under th~ direction of the 
judge. UP0!l th,' particular cirt'urnstanees of 
"nch case "); 18·13. Burton r. Griffiths. 11 
:\1. & W. 817 (r',nsonnble time; here left to 
the jury); 1810. Chesapeake Ins. Co. r. Starke. 
6 Cr. 268. 2i8 (whether nn abandonment of n 
\'essel was within 0. reasonable time is for the 
jury under th(, Court's direction); U. S. 
189-1. Joyner v. Hoberts. 11-1 X. C. 389. 392. 
19 S. E. 645 (whether a register of deeds made 
reasonable inquiry 118 to age before giving B 

marriage license is for the Court). 
~ 1892. Earnshaw t'. U. S .. 140 U. S. 60. 67. 

13 Sup. 14 (notice); 1&96. American Surety 
Co. t'. Plluly-. 18 C. C. A. O-l4. 72 Fed. -170 
(time of sending I otice); 18%. Comer r. 
Wny. 107 Aln. 300. 19 Sf). !Joo (time). 

Ryder r. Wombwell. L. R. 4 Exch. 32 (nec~~
saries for lin infant); 1910. Kroll t'. Close. 82 
Oh. 190. 92 ~. E. 29 (probate judge's a.llow
IInce of reMonable funeral expenses; hi~ 
finding held not a finding of fact). 

§ 2554. 1 Eno. 18-H. Panton r. Williams. 
2 Q. B. 169; 1870. Lister v. Pcrrymlln. L. R. 
4 H. L. 521; Can. 1894. Ol!en v. La.ntalulll. ~2 
~. Dr. 526; U. S. 1893. Sanders v. Palmer. 
5 C. C. A. ii. 55 Fed. 21i; 1896. Kirk v. 
Garrett. 84 :\Id. 383. 35 At!. 1089; 1893. 
White v. l'oIcQueen. 96 l'oIich. 24!l. 254. 5.5 
~. W. 843 (fncts conceded; taken from the 
jury); 1893-94. Filer v. Smith. 96 l'olich. 34,. 
102 N. W. 98. 55 ~. W. 99(1. 00 X. W. 2fJ;; 
1897. Hess v. Oregon G. B. Co .• 31 Or. 503.4(1 
Pac. 803; 1892. Mahaffey v. Byers. 15CPa. 
92. 96. 25 Atl. 93. 

2 Hess v. Bank. supra. 
3 1895. Diers v. Mallon. -16 N ebr: 121. 1).1 

N. W. i2~; 1891. Wnss v. Stephens, 128 N. Y. 
1"'j "I'; ... T E "1 _. I _. .." • • u • 

• 1&!H. Schnttgcn v. lIolnback. 149 III. 640. 
6~:? 36 : ... E. 909 (if there nre disputed facts. it 

I :->0. too. in other subjects; c. 0.: 1808. in t·.) be ~ubmittcd under instructions). 
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§§ 2549-2559J HEASOXABLEXESS, ETC. § 2555 

§ 2555. Facts Judicially noticed; Trial by Inspection; Nul Tiel Record:. 
COWltitutional ConsideratioWl. (a) On such matters as the Court lIfJiices 
judicially (post, § 256i), it would seem that the judge's ruling does not de
termine the matter, and the jur:.' need not take it from him as a decided 
point. unless it concerns something that would otherwise not come to them 
as matter of fact, 

(b) There was OIwe recognized a form of trial by inspection, i. e. by the 
judge's own ohsen'ation of the fact in court.l But this is rather to be con
sidered as a sUT\'i\'al, in distorted form, of some of the earlier methods of 
proof prevailing before jury-trial; ~ and no recognition would probabl:.' be 
given to it to-day.3 except in the ensuing instance. 

(c) A judicial rccord, "'hen its existence in a certain tenor is denied, was 
said to be tried by inspcction of the judge, on production of the alleged original 
record before him; and the pica of nul tiel record was coextensive with this 
dass of eases.4 :\ foreign judgment, howe\'er, being evidenced by copy only, 
fell without this rule.s 

(d) Where a lcgislatiz·c ael is argued to be 1l1lCOll.~titlltional, and this is to 
depend upon the unreasonableness, or Jack of possible reasonableness, of the 
law in its purpose or operation, and thus the cxtrrnal facts furnislling the 

§ 2555. 1 1768. Blackstone. III. 331 (" Trial 
by in~pection . . . [is when the is~ue] being 
e\'idcntly the object 9f sense. the judgcs of the 
Court. upon tlll~ tCHtimony of their own s~nses. 
shnll decide the point in dispute; ... when 
the fact from its naturc must be c\'ident to the 
Court. either from ocular demonstration or 
other irrefragable proof. there the law rjeparts 
from its usual resort. the verdict of tweh'e 
m1'n. and relies en the judgment of the Court 
:Jlonc"; the instances given being non-age of 
an infant. life and identity of a party alleged 
to be dead. idiocy on appeal to the chancellor. 
mayhem. and a date as appearing in the al
manac); so for non-age: Co. Litt. 380 b. 

Distinguish the propriety of a t'iew 1.ty a 
jl1d(Jefsitting without a jury (ante. § 1169). 

2 Thayer. Preliminary Treatise. 19-24. 
3 1831. Morton v. Fairbanks. 11 Pick. 368. 

3iO (whether certain things were shingles or 
mere chips; "it was ruled that. as the point 
was clear upon inspection. it was to be decided 
by the Court"; ruling heid improper). One 
of the rare instances is the following. which 
however falls rather under the principle for 
documents (post. § 2556): 1836. Cromwell v. 
Tate's Ex·r. 7 Leigh 301. 303 (" the existence 
or non-existence of the seal [on a deed] is to be 
ascertained by an appeal to the senses; and 
when that is the case. the judges of the Court 
shall decide"; citing Blackstone). 

• 1628. Co. Litt. 2GOa (" If such a record be 
allcaged. and it be pleaded that there is no 8uch 
record. it shall be tried only by itselfe "); li68. 
B1uck~tone. Commentaries. III. 330 (" Where 
n matter of record is pleaded in any action-

as. a fine. a judgment. Of the like • and tbe 
opposite party pleads • nul tiel record' ••• 
the trinl then'fore of this i;;t"Ue is merely by tbe 
record; ••. it shall not receh'e any trial by 
witness. jury. or otherwiEe. hut only by it
self"). Accord: 1824.Stnter.Graton.3Hawke 
IS7; 182·1. State r. Isham. 3 Hawks 185; 
1833. Adams 1'. Betz. 1 Watts 4:!5. 427. 

A judge's finding of the proccedin(Js IJ(/oro 
himself may be decisi\'c: 19!?0. State ex reI. 
Brown t. Lyons. 106 Kan. 860. 189 Pac. 9i6 
(notion to vacate a judgment against a minor; 
the trial judge's memorandum as to the fact 
of a prior motion to appoint a guardian. this 
fact being in dispute. helt1 d('cisi\·c). 

5 En(J. lii8. Walker ~. Witler. 1 Doug. 1. 
7. per Buller. J. (" It is to be tried by the 
country ... and not by the Court "); ISO-i. 
Collins r. !'olathe\\'. 5 East 4i3; U. S. 1820. 
B:Jldl\;n r. Hale. Ii Johns. X. Y. 272. 

The e:occcption for judgments of another 0/ 
tM UnitrAi States "proved the nJlc": 1818. 
!'olills v. Duryee. 7 Cr. 481. 485 (under the con
stitutional clause requiring full faith for a. 
judgment of another of the United States .. nul 
tiel record' becomes the proper plea of denial; 
"it may be proved in the manner prescribed 
by the Act. and such proof is of /is high a 
nature as an inspection by the Coun of its own 
record"; Johnson. J .• diss.). Accord: 1828. 
HIlII r. Williams. 6 Pick. Mass. 232. 237 (useful 
opinion); 190.5. Clark v. Eltinge. 38 Wash. 
376. SO Pac. :;56, 

Contra: 1835, Carter D ... Wilson, 1 Dev. de 
B.362. 
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§ 2555 JUDGE AND JURY [CHAP. LXXXIX 

possible legislative motive or the possible actual effect must be considered, 
this incidental question of fact is not for the jury, but for the Court. Hence, 
no testimony, of experts or others, would be admitted for the jury. 

But by what theory or method shall the Court receive information of the 
alleged facts? This is an interesting inquiry, hitherto not carefully worked 
out by the Courts. The principle of judicial notice has usually been loosely 
invoked.G 

-, .. , § 2556. Construction of Documents. The construction of all written in
stmmenis belongs to the Court.! It may become necessary to hear evidence 

the surrounding circumstances that fill out the meaning of the words, as 
well as of any local or commercial meanings attached to particular words by 
usage (ante; §§ 2461-2478); and the ascertainment of this is for the jury.2 

~.- But, subject to the amplification or precision of the meaning thus ascertained, 
I it is the duty of the jury to take the construction of the instrument from the 
~···Court: 3 

e See some searching comm:mts on the 71 S. C. 2S9, 51 S. E. 142 (the judge may in
question in Professor Henry Schofield's article, stnlCt as to the legal effect of a deed). 
"New Trials and the Seventh Amendment" 2 FNI. 1879, West v. Smith, 101 U. S. 263. 
(Illinois Law Hev., VIII, p. 403, n. 65, re- 270 (whether a letter amounted to an ad
printed in his Essays on Constitutional I,aw mission;" where the effect of the instrument 
and Equity. 1921); also the following modern depends not merely on its construction and 
cases: 1910. Ritchie v. Wayman. 244 Ill. 509, meaning, but upon collateral facts and cir-
91 N. E. 694 (female labor law; the Court cumstances, the inferences of fact to be drawn 
noticed the "general consensus of opinion" from the paper must be left to the jury ") ; 
as to the justifiable conditions leading to BUch 1898, ~!'Namee v. Hunt. 30 C. C. A. 653, 87 
a law. namely, woman's physical organization, Fed. 298; 1903, Rankin v. Fidelity Ins. T. & 
her maternal functions, the rearing of children, S. D. Co., 189 U. S. 2·12, 23 Sup. 553 (" Al-
and the maintenance of home; in truth, the though [the question of] the construction of 
Court found this consensus in passages quotC'd written instruments is one for the Court, [yet] 
in a voluminous brief of one of the parties) ; where the case turns upon the proper conc1u-
1912, People v. Elerding, 254 Ill. 579, 583, 08 sions to be drawn from a series of letters, par
N. E. 982 (labor law: repeating the expression, ticularly of a commercial character. taken in 
from Ritchie v. Wayman, that "the Court connection with other facts and circumstances, 
would take judicial knowledge" as to woman's it is one which is properly referred to a jury"); 
health being subject to be affected by hours 1920. ~ew York Evening Post fl. Chaloner. 
of labor); 1903, Pittsburg, C., C. & 8t. Louis 2d C. C. A. 265 Fed. 204, 219 (meaning of 
R. Co. v. State, 180 Ind. 2·15, 102 N. E. 25. "assassin "); Ky. 1905, Locke fl. Lyon M, 

For the question whether the facts of Co., ' Ky. ,84 S. W. 307; Md. 1909. 
election, etc. affecting the operativeness of a .fEtna Indemnity Co. v. Waters, 110 Md. 673. 
statute conditioned on a referendum or local 7:l At!. 712; Mas8. 1921, Noble '0. Mead-
option \'ote for becoming operative shall be Morrison Mfg. Co .• 237 Mass. 5, 129 N. E. 
inquired into and decided by the Court or 669 (oral contract left to the jury); Mo. 1903, 
submitted to the jury, Bee the following opin- State t·. Brown, 171 Mo. 477, 71 S. W. 1031 
ions: 1907. State v. O'Brien, 35 Mont. 482, ("the interpretation of writings is always for 
90 Pac. 514. the Court except when they are ambiguous") ; 

§ 2556. 1 Eng. 1806, Stammers v. Dixon, Nebr. 1898, Ricketts v, Rogers, S3 Nebr. 477, 
7 East 200, 209; 1866, Lyle v. Richards, L. R. 73 ~. W. 946; N. J. 1894. Meeks v. Willard, 
1 H. L. 222, 241; Can. 1873, Betts v. Venning, 57~. J. L. 22, 25, 29 At!. 318; VI. 1915, 
14 N. Br. 267, 270. Douglass & Varnum v. Morrisville. 89 Vt. 393, 

U. S. Add the Codes quoted ante. § 2549: 95 At!. 810, 836 (contract for a dam); Va. 
1889, Hamilton v. Ins. Co .• 136 U. S. 242, 255, 1920, Turner ~. Hall. 128 Va. 247. 104 S. E. 
10 Sup. 945: 1906, Turner v. Osgood A. C. 861 (contract to pay, left to the jury as to its 
Co., 223 Ill. 629, 79 N. E. 306; 190:1, Smith meaning upon conflicting evidence). 
v. Sovereign Camp, 179 Mo. 119,77 S. W. 862 3 1839, Hutchison v. Bowker, 5 M, & W. 
(insurance policy): 1911, Lynes v. !Il' orthern 5:~5, 5-11 (meaning of the words" fine barley" 
Pacific R. Co., 43 Mont. 317, 117 Pac. 81 and "good barley"; quoted supra); 1845, 
(railway rules); 1905, Senterfeit v. Shealy. Alderson, B .• in Robertson v. Showier. 13 
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§§ 2549-2559] CONSTRUCTION OF DOCUMENTS § 2556 

1839, Hutchison v. Bowker, ii :\1. & W. 535, 541; a contract for sale of barley referred 
to "good barley" and co fine barley"; these were trade tellns, and the jury was told to 
detennine their meaning; there was also a question as to the parties' understanding each 
other's usage. Sir F. Pollock (IV. II. Watson) with him: "It i3 admitted that when the 
words of a contract are clear and unambiguous, it is lor the Court to put a construction 
upon it; but where the words are either unintelligible, or have both a popular and a tech
nical meaning, it is for the jury to say whether the words were used in a ter.hnicai or ordi
nary sense." Lord ABI:>GER, C. B. • . . co It appears to me that the question as to the 
interpretation of this contract is a question cntirely for the Court, and not for the jury. 
That they should ever be the judges 011 such a matter was foullded 011 this, that there 
might be technical words used in a contract, which the jury might understand, and the 
Court might not; but it wouM be contrary to all practice to say, after the temlS are ex
plained to the satisfaction of the Court, that the jury are to have the interpretation of the 
contract, and not the Court." ... 

P AHKE, B.: .. I am of the same opinion. . .. The law I take to he this that it is the 
duty of the Court to eonstrue all written instruments; if thcre are peculiar expressions 
uied in it, which have, in particular pla!.'CS or trades, a known meaning attaehed to them, 
it is for the jury to say what. the meaning of these expressions was, hut for the Court to 
dC<'ide what the meaning of the contract was. It was right, thercfore, to leave it to the 
jury to say whether thcre was a peculiar meaning attached to thc word 'fine,' in thc corn 
market; and the jury having found what it was, the question, whcther thcre was a com
plete acceptance by the written documents is a question for the judge." 

Where a contract is entirely oral, or partly in writing and partly oral, it is 
usually said that its term1:, if disputed, are to be tried by the jury as a ques
tion of fact, subject to instructions as to the legal effect of the words.4 

§ 2557. Crimina.l Intent. In the definition of crime, certain more detailed 
rules have from time to time been laid down, as rules of law, defining the 
nature of malice and of the other states of mind that are to be taken as 
constituting that criminal intent which is one of the elements of the offence. 
So far as limited b;\" these rules, the question of intent ceases to be one of 
fact and is one of law. l 

A chief controversy, which :n the course of this development brought into 

M. & W. 609, 612 ("The jury arc only to find construed. in an opinion not clear); N. ],'. 
facte. and leave the Court to judge of their J!)l!l. Hausman t .. Buchman, App. Div. 179 
meaning"); 1912. O'Regan I). Canadian P. R. N. Y. Suppl. 26 (contract terlIls held to be for 
Co.,~. Br.S. C., 9 D. L. R. 849 (for lost docu- the judge, on the facts); ...... Car. 18!l1. Spra~· 
m(,lIts. the judge construes the meaning. the ins v. White. 108 :-;. C. 44\1. 13 S. E. 171 
jury decides on the evidencp. of the contents). (absolute or conditional effect of an oral agree-

• Ill. 1896. Na~h v. Classen. 163 Ill. 409, 45 ment to deliver): t't. 1908. Taplin v. Marcy. 
N. E. 277 (a document forming part of a series 81 Vt. 428, 71 Atl. 72 (sale of logs; two Jetters 
of acts alJeged to indicate an ageney-reh.tion) ; held not to be exclusively for the Court's con
Kan. 1919. Bloom Equity Exchange v. struction, but to be submitted ~·ith other 
Stephans, 105 Kan. 196. 182 Pac. 545 (wheat evidence to the jury). 
sale); Md. 1893, Eureka F. Co. v. B. C. S. & For the practice in determining the mean
R. Co .• 78 Md. 179, 188,27 At!. 1035; /.[<188. ing of a libel. see Capital &: Counties Bank t·. 
1896. Gassett v. Glazier. 165 Mass. 47a, 43 Henty, L. R. 1 App. Cas. 741 (1882); 1921. 
N. E. 193 ("where a contract is to be gathered People v. Taylor. 187 Cal. 378, 203 Pac. 85 
from talk between the parties, and e~pecially (rule for libel applied on a charge of criminal 
from talk on more than one occnsion, the syndicalism). 
question what the contract wns, if contro- § :l557. I Distinguish here such legal defi
verted. must usually be tried hy the jUry 8S a nitions of .. maliee." etc .• from ordinary pre
question of fnct"); H!05. Ellis r. Block. 187 sumptions :.!fectinp; the production of evidp.nl'~ 
MasB. 408. 73 ~. E. 47.5 (function of the jury (antc. t 2511a). 
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competition and collision the respective functions of judge and jury, was the 
question whether, in a criminal prosecution for libel, the malicious or seditious 
intent was an inference of law to be made from the words published and the 
averments and innuendoes, as found by the jury and spread upon the record, 
or whether it remained as an inference of fact to be found by the jury. The 
practice of the English judges in the eighteenth century had not been entireiy 
consistent in maintaining the former view,2 and the latter view was finally 
after much popular agitation sanctioned by the Legislature.s 

: .... § 2558. Foreign Law. It is generally held that a foreign law is a matter 
Vf "fact," i. e. its existence is to be determined by the jury.1 But the only 

sound view, either on principle or on policy, is that it should be proved 
to the judge, who is decidedly the more appropriate person to determine it.2 

2 The arguments and opinions in the great 
Trial of the Dean of St. Asaph·s. 21 How. St. 
Tr. 946, 968. 971>. 1039. 3 T. R. 428 (in which 
Erskine was of counsel for the defendant, and 
Lord Mansfield delivered the opinion). contain 
the data on both sides; the answer of the 
Judges to the Lords. in 171>9. 22 How. StJ-Tr. 
296, 301. finally dealt with the matter. 

a 1792. St. 32 G. III. c. 60. known as Fox's 
Libel Act. For the law in the United States, 
see Thompson on Trials. § 2025; 1885. Shaw, 
C. J., in Com. I). Anthes. 5 Gray :\fass. 185 
(giving the history in England); 1910. Oakes 
v. State, 98 Miss. 80. 5-1 So. 79; 1902. Jones 
v. Murray, 167 :\10. 25. 66 S. W. 981. 

The Codes usually declare this rule: Cal. 
P. C. 1872, § 251, § 1125; Del. Const. 1897. 
Art. I, § 5; Ia. Code 1919, § 8899; Ka7l. 
G. S. 1915. § 3i72; Jlfe. Rev. St. 1016. c. 1a1, 
§ 6; Mi7ln. Gen. St. 1913. § 8464; Mo. 
Const. 1875. Art. II, § 14; P.i!v. St. 1010. 
§ 3616; Utah: Compo L. 1917, §§ 8075. 
9005. 

Distinguish here. also, however, the ques
tion (ante. § 2494) wh(,ther in a civil case there 
is Bny evidence upon which a ; ury might find 
a libel: 1882. Capital & Conn ties Bank v. 
Henty, L. R. 7 App. Cas. 741. 

§ 2568. 1 The statutes which pro\-ide that 
(oreign law may be "proved us facts by parol 
evidence" (quoted aTlte. § 1271) seem to 
mean to adopt the unsound rule that the proof 
is to be made to the jury: Ariz. Rev. St. 
1913. Civ. C. § 1736; Ind. Burns' Ann. St. 
1914, §§ 499, 500; Ia. Compo Code 1919, 
§ 7359; Md. Const. 1867. Art. XV. § 5; 
Mich. Compo L. 1915. § 12515; Minn. Gen. 
St. 1913. §§ 8413, 8417; N. Y. C. C. P. 1920, 
§ 391; Oh. Gen. Code Ann. 1921. § 11499; 
S. C. C. C. P. 1922. § 707. 

In the following Canadian atatute the same 
principle is assumed: N. Br. Conso!. St. 1903, 
C. 127, § 60 (the judp:e may expf("s his opinion 
to the jury 011 the construction of any forcijtn 
statute). 

I The decisions seldom lay down eithf!r rule 
absolutely, owing in part to the desire to retain 

the principle of the Court's construction of 
documents (ante, § 2556) while recognizing 
the jurv's function of ercditinp; the evidence; • • 

but there is 110 nece8sity for lwre conceding 
anything to the lntter; with the following 
rulings compare those cited post, § 2573 (ju
dicial notice of foreign law). and ante, §§ 1271. 
l!l.53 (expert testimony to foreign law): Ped
eml: 1902. l\I('xiran N. R. Co. V. Slater. 5a 
C. C. A. 2:l9. 11.~ Fed. 593. 600 (r"pert tes
timony to the construction of a foreign statute. 
held to be "nddresscd to the judge to aid him 
in his rulinp;s "); Illinoi8: 1906. Christilln~en 
V. Gr:wer T. Works. 22a Ill. H2. 79 N. E. 97 
(cause of action in Indiana; the stntute~ and 
decisions of Indiana held to have been properly 
introduced and read "before the Court and 
out of the presence of the jury"); M assachu-
3C/tS: 1868, Kline l'. Baker. 119 Mass. 253 
(foreign law is matter of fact, except for the 
construction and effect of a written document 
forming the entire e"idence); 1887. Gibson V. 

Ins. Co .• 144 Mass. 81. 10 N. E. 729 (same); 
1898. Hancock Kat'l Bank v. Ellis. 172 l\Inss. 
39, 51 N. E. 207 (a question of law when con-
sisting entirely of statutes or decision&;; o( 
(act. where decisions are connicting or infer
ences of fact are to be drnwn); 1901, Cook V. 

Bartlett, 179 :\iass. 76. 61 N. E. 266 (the tenor 
of the law is a question of fact. but the con-
struction of the language in statutes and 
decisions not conflicti!)~ is for the Court); 
1906. Mercantile Guaranty CO. V. Hilton. 191 
Mass. 141.77 N. E. 312 (here the Court went 
to the pedantic length of refusing to consider 
New York decisions. cited in argument but 
not offered at the trial, upon the interpretation 
of a New York statute; because" this is here 
a question of fact "); 1909, Electric Welding 
Co. v. Prince, 200 Mass. 386. 86 N. E. 947 
(stating new shadings. which exhibit the ir
rational nature of the rule leaving foreign law 
to the jury); MisBOuri: 1857, Charlotte r. 
Chouteau. 25 Mo. 405. 473 (for the Court. "0 
far as it is a statute. or decisions. experts, or 
writers resorted to for interpretation; but 
perhaps for the jury where it i!I merely un-
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~roreover, proving to the jury the Jaw of another State of the American 
tOnion, when the Jaw is not presumed (ante, § 2536), becomes a pecuJiarJ~' 
11 bsurd process: 

185;, Hooper v. Moore, 5 Jones L. (X. C.) 1:30: PE.-\HSi)S', J .... "\\1mt is the law of 
another State, or of a foreign eount~·, is as much a 'question of law,' as what is the law of 
our own State. There is this difference, however: the Court is presumed to know judicially 
the public laws of our State, while in respect to private laws, and the laws of other States 
and foreign countries, this knowledge is not presumed; it follows that th(; existence of the 
latter must be alleged and provcd as fadS; for otherwise, the Court cannot know or take 
notice of them. This is familiar learning. In order to give effect to this presumption of a 
knowledge, on the part of the Court, of the public laws of our State, it is providc(l that the 
persons who are entrusted with the administration of justice as a Court, shall be men learned 
in the law .... When an issue of fact involves a question of law, the jury are not en
trusted to decide it; but it is the duty of the Court to give to the jury instr\l(:tion in regard 
to the law, and it is the (luty of the ju~' to be governed by such instructions. In this way 
ns much accuracy, and liS great a dcgJ'(.'(.' of fixedness, in respt.'Ct to questions of law, is se
cured, as the nature of the subject admits of. Such being the Cllse in respect to questions 
arising about ollr own Inws, it would scem as a matter of course to he likewise so in respect 
to questions arising about the laws of other States, or of foreign ('ountries, whenever, in the 
administration of justice, our Courts arc called upon to deal ,,;th them . 

.. The assertion of It contrary opinion is met at once hy these considerations, which, as it 
seems to us, cannot be answered: i. c., if juries are incompetent to decide questions in re
gard to our own laws, and the COllrt is required to /.';\,e them instMlctions in r~spect thereto, 
arc they any more competent to dcci(ie questions in regard to the laws of other States, or 
foreign countries? and do not they stand equally in need of instructions in respect to 
them? If such questions are to be decided by the juries, their decisions cannot be re· 
\;ewed by the Supreme Court, and where is the security either for accuracy or fixedness? 
A jury is not a pennanent tribunal, and no memorial is kept of its action, except the general 
eonclusion . a t'crdict; which is hinding only betwcen the parties to the particular ('ase . 

.. But it is said our Courts arc not prcsllmed fo k1l0w the laws of other States, or of foreign 
countries. Admit it; still can it be questioned that the Court is more competent to ascer
tain and understand such laws, than the jury? or that the jury stand as much in need of 
instruction in respect thereto, as in respect to our OWn laws? 

"Again, it is said the existence of such laws must be alleged and proved as facta. Admit 
it. But how are they to be proved? To the Court, or to the ju~'? Surely to the Court, 
because they are 'questions of law.' \Ve are aware that an impression prevails to some 
extent, that the proof is to be made to the jury. This originated from the expression 'to 

written); 1SG::? Charlotte 1'. Choatcau. a3 .. a question of law for the Court and not the 
~I". Hl4. 200. 201 (unwritten law proveu to tho jury"): Wisconsin: 1912, Hite v. Keene, 14!) 
jury; English decisions. etc., reau to them) ; Wis. 207, 1a4 N. W. 3S3 (Swiss IlIw; II code 
New Hampshire: 185~. Pickard v. Bailey. 213 section, as interpreted by experts, held to be 
~. H. 152, 1139 (ior the Court. where merely for the jury). 
prelimimu'Y to the legality of a doculllellt); The fo\lowillg method should be adopted ill 
1917. HansclI v. Grund Trunk R. Co .• 78 ~~. H. American courts: Ello. St. 1859, 22-23 Viet. 
518. 102 Atl. G:l5 (Canadiall law is a question c. 133 (to ascertain the law in another part of 
of fact lor the trinl judge. not reviewable; the British Dominions. the opinion of the Court 
prior cases explained); Norlh Carolina: 1857, there may be obtained and such opinion mllY 
Hooper r. Moore. 5 JODes 130 (quoted supra) : either be adopted as law or .. submitted to the 
South Dakota: 1920, State •• MorgaIl, 42 S. D. jury with the other faeu of the elise as c\·idence. 
517. 1713 X. W. a5 (foreign IlIw is a question or conclusive e\'idcncc, as tlw Court may 
of fact); VermoTlt: 1888, Lycoming IllS. Co. think fit. of the foreign law"); ~t. ISG1, ~4 
I'. Wright. 60 Vt. 522, 12 Atl. 103; Wa .• 11i1l0toTl: Vict., c. 11 (laws of foreign countries; similar 
1!J16, BOl1itch I'. Potlatch Lumber Co., 93 to St. 1859, c. 133. but omitting"!ll:I ('vidence 
Wash. 585, 1131 Pac. 487 (law of Idaho, held or"). 
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§ 2558 .JUDGE AND JURY [CHAP. LXX.:X.IX 

be proved as facts,' and many loose dicta arc to be met with, scattered through the books, 
in which these words have been inadvertently added to, so as to make the expression 'to 
be proven as facts to the jury.' .•. If the law be written, and its existence is properly 
authenticated, the Court, availing itself of the aid of the judicial decisions of the country, 
puts a construction on it, and explains its meaning and legal effect, and the ju~' have noth
ing to do ",;th it, save to follow the instructions of the Court, as if it was our own law. U 
the law is unwritten, and its existence is presumed or admitted, then the jury have nothing 
to do with it. For example. if it be presumed, or admitted, that the common law prevails 
in the State of Virginia, ancl has not bccn altered. by statute in respect to the particular 
question, our Court decides what the common law is. . . . But if the existenc'C of an un
written law of another State. or foreign country, is not presumed or admitted, then its 
existence must be proved by competent' and the jury must then pass on the 
credibility of tl:e wilnes.,ea, and it is the province of the Court to infonn the jury as to the 
constnlction, meaning, and legal effect of the law, supposing its existence to he proven; 
and to this end, the Court should avail itself of the judicial decisions ofthe State or country." 

§ 2559. Local Law. The doctrine has ohtained in a few jurisdictions that 
the jury, ill dealing- with the local law applicable to the case, have in criminal 
cases a legali"'ight to repudiate the instructions of the judge and to determine 
the law for thcrnselves.1 But this ill-advised doctrine, defiant of the funda
mentals of law, has only a narrow acceptance. 

§ 2569. 1 For the jurisdictions in which this 
view is taken, see Thompson (In Trials. §§ 2132-
2148; 1909, Statp. v. Daley. 54 Or. 514. 103 
Pae. 502; 104 Pac. 1. 

For a vindication of its orthodoxy and an 
examination of the rule in the \'nrious juris
dictions, Bee the opinion of Gray. J .• in Sparl 
o. U. S. (1895). 156 U. S. 51. 110. 15 Sup. 273. 

For an examination of its probahle origin, 
sce Thayer, Preliminary Treatise, 253. 

Leading opinions are the following: 1838, 
Best, C. J .• in Levi v. Mylne, 4 Bing. 189. 195; 
1835. Story. J., in U. S. v. Battiste. 2 Sumn. 
243; 1846. Shaw. C. J .• in Com. t'. Porter. 10 
Mete. Mass. 263; 1869. Doe. J .• in State v. 
Hodge. 50 N. H. 510. 522; 1902, Hamersley, 
J .. in State v. Gannon. 75 Conn. 206. 52 At!. 
727. The earlier authorities arc collectcd in 
Mr. Hargrave's note 276 to Co. Lit. 15511. 
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BOOK IV: OF WHAT PROPOSITIONS NO EVIDENCE 
NEED BE PRESENTED 

TITLE I: JUDICIAL NOTICE 

CHAPTER XC. 

1. General Principles 
§ 2565. Theory of Judicial Notice. 
§ 2566. AnomiUous Meanings. 
§ 2567. Effect of Judicial Notice; (1) 

not Conclusive. 
§ 2568. Same: (2) Notice must be re

ql!ested; Pleading a Statute. 
§ 2569. Same: (3) Judge's Private 

Knowledge; Jud~e may Investigate. 
§ 2570. JudiCial Notice by the Jury's 

own Knowledge. 

2. Specific Fa.cts Noticed 
§ 2571. Scope of Principle. 
§ 2572. Laws: (1) Domestic Laws and 

Ordinances. 
§ 2573. Same: (2) Foreign Law. 
§ 2574. Political Facts: (1) Interna

tional Affairs; Seals of State. 

§ 2575. Same: (2) Domestic Political 
Organization; Boundaries, Capitals, etc. 

§ 2576. Same: (:3) Domestic Officials, 
their Identity and Authority; Genuineness 
of OfficilU Documents. 

§ 2577. Same: (4) Official Acts; Elec
tions, Census, Le~islative Proceedings, etc. 

§ 2578. JudiCial Proceedings: (1) Offi
cers and Rules of Court. 

• 
§ 2579. Same: (2) Records of Proceed-

lOgS. 
§ 2580. Notoriou.q Miscellaneous Facts: 

(1) Commerce, Industry. History, Natural 
Science. etc. 

§ 2581. Same: (2) Times'and Distances. 
§ 2582. Same: (:{) l\leaning of Words; 

Names of Intoxicating Liquors. 
§ 2583. .Future of the Doctrine. 

1. General FIinciples 

§ 2565. Theory of Judicial Notice.· Of the propositions involved in the 
pleadings, or relevant thereto, proof by evidence may be dispensed with in 
two situations: (1) where the opponent b~' a solemn or infra-judicial admis
sion has waived dispute, and (2) where the Court is justified by general 

• • flons III 
~~: -...:.:..;~;.;.:; 

, , 

former is considered under the head of Judi-
cial 2588-259()). The latter is the process most com-
monlv meant bv the term Judiciall\otice. • • 

There are various senses in whieh the term J udiciaJ l\ otice is used. In 
the orthodox sense abo\'e noted, it signifies that there are certain' facta pro
banda' (ante, § 2), or propositions ·in a party's case, as to which he will not be 
required to offer evidence; these will be taken for true b:-' the tribunal with
out the need of e\'idence. This general principle of Judicial Notice is simple 
and natural enough. 

§ 2566. Anomalous Meanings of the Term Judicial Notice. The term 
Judicial Notice has many applications, distinet from those peculiar to the 
present purpose. Some of these are 'traditional, and therefore perhaps not to 

§ 2565. • The most learned di~cu~sion of fcasor J. B. Thayer's Preliminary Treat~e on 
the Bubiect, and its history, is found in Pro- the Law of Evidence, c. 7. 
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§ 2566 JUDICIAL NOTICE [CHAP. XC 

be termed incorrect; others are merely loose ways of naming some process 
or rule already properly known under another name. The essential thing is 
to distinguish these applications from the chief one, here involved, L e. the 
acceptance of a matter as proved without requiring the party to offer evi
dence of it. 

(1) A usage extending far back in our annals is to apply the term where 
the question is whether a certain pleading, or a certain Gl'ermentill a plead
ing, or greater particularity of averment, 1'S necessary.l 

(2) Whether a Court, for the purposes of ordering a ncw trial or otherwise, 
may git'c eifect to a matter capable of beillg judicially noticcd 1'. e. assumed 
without evidence but not referred to in the record,2 or falsel? alleged ill 
the pleading,3 is a question of the power and duty of the Court; but this 
term has been applied to it. 

(3) Whether a Court will take judicial notice of the existence of a foreign 
State is really a question whether, as a matter of substantive law and judicial 
functions, a foreign State will in domestic Courts be treated as existing only 
so far as the Executive so treats it; here it is conceded that the Executive's 
recognition is the determining element.4 

§ 2566. 1 Thayer, ubi supra, pp. 281-286; of a general charnct.cr as should be known and 
1899, Nichols v. Bardwell Lodge, 105 Ky. Hl8, understood by the commission"). 
48 S. W. 426, 1091 (under C. C. P. § 119 and 3 Ena. 1828, Taylor v. Barclay. 2 Sim. 213 
Rev. St. e. 35, § 1); 1897, Wikc1 v. Board, 120 (wherc a pleading alleged that a certain gov-
N. C. 451, 27 S. E. 117 (declaring unnecessary ernment \\'IIS recognized by H. l\J. govern
a supplemcntlll plen alleging the repeal of un ment, and the Court treated this as incorrect; 
act); 1897, Douglass 1'. K. & M. R. Co .. 44 .. notwithstanding there is this avcl'Inent in 
W. Va. 267, 28 S. E. i05 (holding it unneces- the biIl [demurred to], I am bound to take the 
sary to allege the defendant to be II corpora- filet lIS it really exists, and not lIS it is averred 
tion). to be"); U. S. 1897, Peoplev. Oakland Watcr-

In such cases, a ruling that no averment is Front Co., 118 Cal. 2:34, 50 Pac. aD5 (decla
neccssary would usually imply II judicial notice ration alleging title in certain lands ; demurrcr; 
of the fllct if it were Ilverrl.'d in pleading, and a statute incorporating 11 city declared its title 
in the ensuing topics arc instances of this; but to lands alleged in the declaration as the 
it does not follow that a ruling requiring an plaintiff's; the Court took .. judicial notice" 
averment implies ·that the fact would not be that this allegation WIIS incorrect; but either 
noticed if duly averred. it was a question of law, in which case a dc-

S Thayer, u/Ji supra, pp. 283, 288; 1897, murrer docs not admit propositions of law, or 
Steenerson v. R. Co., 69 Minn. a53, 72 N. W. it WIIS a Qucstior.. whl.'ther certain statutory 
713 (the Supreme Court, reviewing a finding boundaries included the plaintiff's private 
of the Railroad Commission as to reasonablc IlInd, in which ease the ruling seems wrong as 
rates, conceded some weight to the experiencc a mattcr of judicial notice). 
of the Commission; Canty, J.: .. [The Com- 4 ENGLAND: 1894. MighcIl v. Sultan of J o
mission] should bc thoroughly familiar with hore, 1 Q. B. 149, 158 (certificate of the Secre
the many finallcial and economic problems tary of State for Colonies as to defendant's 
which enter into the business of constructing being an indepcndent sovereign power; .. this 
snd operating railroads. How is a judge, who letter is conclusive"); 1900, Foster v. Globe 
is not supposed to ha\'c any of this special Venture Synd., 1 Ch. 811 (boundary of a 
learning or cxpericnce, and could not take jll- foreign Statp.); Statham t'. Statham and 
dicial notice of it if he had it, to review the Gaekwar of Baroda, [1912] P. 92 (like Mig
decision of commissioners, who should have it hell v. Sultan of Jabore, supra). In Taylor v. 
and should act upon it? It scems to us tbat Barclay, supra, notc 3, it was decided merely 
such 8 judge is not fit to act in such a matter. that the allegation in a declaration that a 
•.. VIe sec no way of disposing of this ques- certain foreign Statc was recognized' ns stich 
tion except to hold that on appeal from the by the King could be found untrue by refer
commission the Courts should, to the best of enee to the Foreign Office; in Yrisarri II. 

their ability, take judicial notiee of sll such Clement, 1825. 2 C. & P. 223, 225 (" If u. 
teehnicnllearning, knowlcdge, nnd information foreign State is recognized by this country, it 
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(4) Certain rules of El'idence, usually knolCn 111l(ler other names, are fre
quently referred to in terms of judicial notice. Thus, the admissibilit~, of 
almanacs is mainly a question whether an exception to the Hearsay rule 
can be made in their favor;;; but a Court occasionall~' makes this exception 
by saying that the almanac is to be judicially noticed; although the term is 
properly applicable onl~' where the Court declares the day of the month, or 
other fact, not to need evidence,6 and then consults the book to inform 
itself; the practical difference being that in the former case it goes to the 
jury, but in the latter not. 7 Again, it has been said that judicial notice will 

is not n"cessary to prove that it is an existing 
State; but if it is not so recognized. such proof 
becomes necessary"). the latter clause seems 
misleading. 

mcnt v. Cibrario. Sup. App. Diy .• 191 N. Y. 
Suppl. 543 (action for an accounting; ob
jection that the purporting plaintiff had no 
capacity to sue. not being recognized as a 
sovereignty. this objection being a virtual 
denial of one of the assertions in the declara
tion; held that the sovereignty was a matter 
for judicial notice; and a letter was used from 
the Secretary of State uf the l,;nited States to 
the U. S. Alien PropPrty Custodian. withuut 
date mentioned. stating that the U. S. had not 
reeognized the Government in qu(>stion); 
1 !)::!:J. Savie t'. N ew York. Sup. Sp. T .• 193 N. Y. 
Supp!. 577 (action by a consul-general; his 
status determined hy a letter-patent from the 
President revoking the exequatur; .. such 
nf'tion ... is a final and conclusive deter
mination "). 

UN/TED STATES: Federal: The doctrinl' of 
the following cases is that a foreign State will 
or will not be 80 considered by the Court ac
cording as it is or is not recognized by the 
Executi\'e: 1817. U. S. 1:. Hutchings. 2 WllI'el. 
Cr. C. 5-1:3; 1808. Rose t·. lIimdy. -1 Cr. 241. 
272; 1818. GelHton v. Hoyt. a Whf'at. :l-1(;. :324 ; 
1821. The Xue\'a Anna. 6 Wlwat. 10:3; l~afl. 
Williams v. Suffolk Ins. Co .• 13 Pet. ·lI5. 421 ; 
1852. Kennett '/!. Chambl'rs. 14 How. 38. 51 ; 
1880. Re Baiz. 135 l,;. S. 403. 4al. 10 Sup. ~;;·1; 
1800. Jones v. U. S .• 137 U. S. ::02. :?1:? 11 SII!>. 
80 (conclusive); lS!l7. l,;ndcrhill r. Hernandez. 
168 U. S. 250. 18 Sup. sa; 1801. U. S. v. 
Trumhull. 48 Fed. !l9. 10-1; 1803. The ltata. 
56 Fl'd. 505. 510; !!lIS. Detjen v. Central 
Leather Co .• 246 U. S. 297. :is Sup. 300 (pur
chase in Mexico; noticed that since the time 
in issue" the governml'nt of the t:llited Statt's 
recognized the gO\'ernment of Carranza." ('te .• 
which is a strange way to state it); !!l:':0. The 
Rogdai. D. C. N. D. Cali!.. 2iS Fed. 204 
(action in rem for possession of a steamer. by 
the "Russian Socialist Federal Soviet Re
public"; the libellant not recognized. upon IL 

"suggestion" by n. ll.. with certificate of the 
U. S. State Department that n. B. is recognized 
as the Hussi:m representath'e and that the 
so-called Republic has not been recognized; 
the certificate held to be proof. but "logically 
the representations made in the . :;ugg('stion • 
should como through the appropriate execu
tive channels of the American government; 
•.. the Courts should be ad\'ised of the 
Executive wiii directly and from an authori
tativc source "); 1!J22. The Penza. D. C. E. D. 
N. Y .• 277 Fed. 91 (the" Hussi:lIl Socialist 
Federated Sovict RepUblic." not recognized. 
because not recognizcd hy the U. S. State 
Department). In U. S. r. Palmer. ::I Whl'at. 
610. 634 (1818). the ruling secms mcrely to 
concede (and properly) that a defendant deny
ing a piratical intent may plead the authority 
of a revolutionary government having a color
able existenee. in which case its actual recog
nition is immaterial. '" ew York.' 1921. 
Russian Socialist Pederated Soviet Govern-

For a full collection of diplomatic and 
judicial authorities. see Professor Charles 
Cheney Hyde's International Law chiefly as " 
Interpreted and Applied by the United States . 
(1922). I. § 41. 

$ Ante. § 1608. 
S Post. § :?ii81. where instances are collected. 
7 The following instanc('s show the correct 

treatmrnt: 1792. Attorney-General v. Cast
plate Glass Co .• post. § 250!); 1898. Louisville 
& X. H. Co. ~. Brinckerhoff. 119 Ala. 600. 24 
So. 893 (here the Court intimated that an 
almanac. offered to show the time of sunset. 
was not improperly exeluded. as there was no 
heed of evidence). 

So also mortalily tablc,~ are ~nmetimes said to 
be jUdicially noticed: 18!J4. Lincoln t·. Power. 
151 U. S. 436. 441. 1-1 Sup. 3Si (notice taken of 
Carlisle Tables. in estimating length of life. 
whether offered in evidence or not); although 
in strictness they are eviden~e admissible 
under nn exception to the Hearsny rule (ante. 
§ 10DS); the following case shows the correct 
treatment: 1901. Western &: A. R. Co. t". 

Hyer. 113 Ga. 776. 39 S. E. 446 (on exceptions. 
a statement in the brief of evidence that a 
mortalit~' table was introduced docs not au
thorize the Court to notice it. though it is 
stated to have been published in a volume of 
official reports; Simmons. C. J .• and Lewis. 
J .• diss.); furthennore. it seems equally in
correct to notice the duration of life without 
some e\·idence from tables or the like. but 
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§ 2566 JUDICIAL NOTICE [CH.4.I'. XC 

be taken of the correctness of the photographic process; 8 which is merel~' 
another way of saying that properly verified photographs are admissible 
evidence.9 In the same way, to take notice that" mere pasturage upon these 
western lands is very slight eviden.:!e of possession," 10 is to measure evi
dence. The so-called judicial notice of certain seals 11 is merely a rule that 
the production of something purporting to be a seal shall be in these cases 
sufficient evidence of genuineness to go to the jury or shall suffice to raise 
a presumption of genuineness. Whether a Court will take judicial notice 
of the contents of legislative proceedings may be properly a question of the 
present sort; 12 but the same form of expression is also occasionally used 
where the real inquiry is whether, as evidence of the statute's terms, or of 
its passage, the journals are to be preferred to the official certificate ap
pended to the enrolled act.13 

(5) Other loose applications of the term, sometimes dealing with matters 
of substantive law/4 sometimes with matters of procedure, wili occasionally 
be found. 

It is unfortunate that the phrase should be so often loosely employed. 
especially as the legitimate doctrine "is an instrument of great capacity in 
the hands of a competent judge, and is not nearly as much used, in the region 
of practice and evidence, as it should be." 15 

§ 2567. Effect of JUdicial Notice; (1) not Conclusive. (a) That a matter \ 

of evidence by the party who should ordinarily have done so. But thcoppo
nerzt is niifprcioehted-from-di$plrti71g"'the 'matfer bS;'c,;idence, iT Iie.helic\·es it, I 
disp"yf~ble.l" It"istrue-lliaE occasionaIry 'iicourtii; founa-declaring a thing I 

, ,. ,-"J-'u,"'dicialiy noticed and at the same time refusing to listen to evidence to 
I..' . '. " '"the contrary; 2 but usually this is in truth laying down a new rule of sub-

• • I . 

\ \ ". " .. " 

<-I .,; ",' this was done in ~ clson 1'. Bradford L. &; W. 45 Pac. 860;-ar.d·tbis seems irnpli'!d throughout • 
." \.:" Co .• 75 Conn. 548. 54 At!. 30a (1903). particularly by the doctrine of § 2569, post. 

< Again, certain official interll$t tablllJl are Borne- Since judicial notice is an expedient for 

• 

times made cJ\'idcnce by statute (ante. § 1672) ; hastening the trial and eliminating super
but this doed not signify that they are to be fiuities, it would be proper to !)rt'\'ent the 
judicially noticed: 1886, Camp 11. Randle, 81 party in whose favor the fact is not ired froUl 
Ala. 240. 2 So. 287. offering evidence of it: 1898, Stat!' r. ehingren. 

5 1874. Udderzook t'. Com .• 76 Pa. 340, 352. 105 Ia. 169,74 N. W. 946 (thut it is customary 
~ Ante. § 792. to murk up the price of lund to be sold, not 

.0 1897, Whitney r. U. S., 167 U. S. 629. 546. noticed). 
1 i Sup. 857. And where no contrary e\";icnce is ofi'l'red, 

II A.nte, §§ 2161-2169.. the Court may properly withdraw the fact 
.2 Post, § 2577. from submission to the jury as purt of the 
.3 Ante. § 1350. issue and Play ira/Ole' the iurU,.l18 matter 0/ 
14 E. (J. 1896. Southern R. Co. t'. Covenia. law: 1920. Sl'ebach 1). U. S .• 8th C. C. A., 262 

100 Ga. 46. 29 S. E. 219 (the declaration in an Fed; 885. semble (stute of war noticed). 
action for lOBS of a child's services alleged 2 E. g. 1889. Com. v. Marzynski. 149 Mass:-
the ser.·ices specifically. and gave the age of 68. 72, 21 ~. E. 228 (indictment for illegally , 
the child as 1 year. 8 month!. and 10 days; the Belling cigars on Sunday; "the Court has ' \ 
Court took "judicial cogni:zance of the fnet judicial knowledge of the meaning of common \ 
that a child of this tender age iB incupabl(' of words, and may welI rule that guns and pistols ; 
rendering Buch services" as justify recovery). arc not drugs or medicines. nnd may exclude I \ 

1. Thnp!r. ttbi S1/pra. p. 309. the opinions of witnesses who offer to testiflj/ ".l 
~ 2567. lIS96.PeoplctJ. Mayes,113CaJ.618. that they arc"). ' ./ 
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stanti\'e law by declaring certain facts immaterial; whenever a Court for
bids the production of evidence, it removes the subject from the realm of the 
law of evidence properly so called. 

(b) The process of taking judicial notice often may imply incidentall~' a 
ruling as to the respective functions of judge and jur~·. Does it signify that 
the settlement of the matter rest.swith the judge and not with the jury, that 
the jury are to accept the fact from the judge, and that so far as an~' further 
inwstigation is concerned, it is for the judge alone? Such is the view some
times found, in decisions 3 as well as statutes.4 Yet it seems rather that the 
jur~' are not concluded; that the process of notice is intended chiefly for 
expedition of proof; and that sill,~e ~tl.e.l~_~:tj.~_~li~E.~t.~~~~~;:Jhe opponcnt 
(.<mpra, par. a), it remains possible for the, jur,r ,to nt!gative it. In those 
classes of facts, howe\'crj ill wliiChtlie judge has the function of decision and 
not the jur~' (allie, §§ 2549-2559), it would be true, so far as any sueh facts 
were capable of notice, that the judge's determination is exclush'e; but this 
would not be by virtue of the doctrine of judicial notice.s 

§ 25G8. Same: (2) Notice must be requested; Pleading a Statute. Judicial 
notice being a dispensation of one party from producing eddellce. it would 
seem that the part~· must, inpoi~lt .. of forUl, make a rC9.!lest for it.! Cpon 
this request, the Court. is bound. it is som~times -saic( to declare the fact 
noticed,2 or at least to make that il1\'estigation (post, § 2569) which it deems 
necessar~·. ~o doubt, in most instances, the ru.le .ofJaw_has.the-main cOllse-

-~.~ . 
quence of compelling the judge t.o declare the. dispensatiQnj not to do so 
would be to err, precisel~:.ll.s ullde..r~~Jl~<other_~_~J~()f law. :3ut it iiiust not; 
be supposed thaUliisTs universally true; the decisions demonstrate that there 
arc numerous topics, near the line of doubt in their feature of notoriet~·, of 
which the Court ma~', but not must, take notice. Xo definite distinction is 

3 Conn. The first case is presumably now not 
law; 1841. Kilgore 1'. Bulkley. 14 Conn. 362. 
aS7 (conflicting d~ci5i~:ns in another State. sub
mitted to the jury); 1843. Hale v. N. J. S. N. 
Co., 15 Conn. 539, .')49 (by statute. reports of 
dl'cisions in other States arc to be judil"'ially 
noticed; a Court therefore may hold the law 
to bl' as thl'rl'ill derided without submitting it 
to the jury); 1847. Lockwood r. Crawford. 18 
Conn. 361, 370 (sam .. ); 1&97, State t. Main. 
69 Conn. 123. 37 Atl. 80 (rxrluding (rom the 
jury's consideration c~rtain evidence as to a 
contagious tree-disease; leading olJinion, by 
Baldwin. J.); Minn. 1893. Thomson-Houston 
EI. Co. r. Pulmer. 52 :\Iinn. 114. 177.53 N. W. 
1137 (proof o( (oreign law; offieial copies of 
decisions of foreign Court not received, the 
question being for the Court). 

In State v. McCradit (1921). 149 La. 825, 
IJO So. 210 the doctrine ubout the judge not 
commenting Oil (ncts to the jury (an/e, § 2551) 
was invoked to confuse the subject, ill opinions 
which should not be p:h'en any weight. 

4 Alaska C!)mp. L. 1913. § 2265 (iike Or. 

LaWH 1920. § 1543); § 1065 (like ib. § 136) ; 
Cal. C. C. P. 1872. § 2102 (" whenever the 
knowledge o( the Court is by this code made 
evidence o! a fact, the Court is to declare su('h 
knowledge to the jury, who are bound to accept 
it"); Ida. Compo St. 191!l, § 7934 (like Cal. 
C. C. P., § ::l10::!); Or. Laws 1920, § 136 (like 
C I C C P • "10" d I'" I'· ") a. . . . ~ _ _, n (lng, as cone usn e : 
§ 1543 (sam .. ); Utah Compo L. 1917. § 72m, 
(like Cal. C. C. P. § 2102). 

6 Thus most o( the ahove rulings in notl' a 
nre refl'rable rather to the dortrine (atl/~. 
§ 235S) that foreign law should be evidenced 
to the Court. 

§ ';568. 1 1!)Q2, Amundson to. Wilson. 11 
N. D. 193. 91 ~. W. 37. 

Di:ltingui~h the Question (an/e, § 2566) 
whether the party must have pleaded the (act; 
this arises frequently (or the case o( a s/a/u/p; 
e.o .. 1::198, !,ichols t'. Bardwdl Lodge, 105 Ky. 
168,41> S. W. 426. 1091. 

2 1899. State t'. Magers. 35 Or. 520, 57 Pac. 
197 (time of sunset). 
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recognized; but it is plain that many of the rulings merely authorize the 
Court to notice a fact, without requiring it.3 

§ 25G9. Same; (3) Judge's Private Knowledge; Judge may Invostigate. 
(a) There is a real but elusive line between the judge's personal knowledge as 
a private man and his knowledge as a judge. The latter does not necessarily 
include the former; as a judge. indeed, he ma;: have to ignore what he knows 
as a man, and contrariwise. l The dilemma sometimes thus presented has 
given rise to much discussion ovcr cxtreme cases,' particularly the cele
bated problem once put by a I\:ing of England. whether a judge could law
fully respite a convicted person whom he personall~' knew to he innoccnt.2 

But it is now well enough understood that there is here no impracticable 
dilemma. If the judge, as a man and an observer, has an~' personal knowl
edge, he may (and sometimes morall~' must) utiJi7.e it by taking' the stand as 
a witness and telling in that capacity what he knows (alltc, § 1900); this solves 

3 E. O. 1902, Re Osborne, 52 C. C. A. 595, 
115 Fed. 1 (a court's own records; the Court 
is not obliged to notice them); 191:J, Line v. 
Line, 119 Md. 40a, 86 Atl. 10:J2 (if below no 
request for notice is mad!.', on appeal notice 
need not be taken; here, of a date making a 
bond inYalid); 1889, Hunter v. N. Y. O. & 
W. R. Co., 116 N. Y. 615, 621, 2:J X. E. 9 
(" Courts are not bound to take judi{'ial 
notice Of matters of fact. Whcther they will 
do so or not depends on the nature of the 
subject, the issue involvcd, and the apparent 
justice of the case"). 

It would of course be unsound to dedare n. 
trial Court in error for affirnmtively noticing 
a foreign law wbich it need not have noticed, 
as long as no contention is raised as to the 
incorrectness of the Court's finding as to tenor 
of the law; yct this has been done: 1915, 
Yam Kn. Lim r. Insular Collector, 30 P. I. 46 
(law of China). 

§ 2569. 1 The following jcst of Lord El
don's illustrates this: 1782 (?), Lord Eldon, 
in Twiss' Life, I, 130: "We had an amusing 
case at York. Stakes for Il race had been 
deposited in the hands of one party, to be 
paid to the owner of the horse that won; but 
then there was a condition that each horse 
was to be ridden by a 'gentleman'; and it 
was disputed whether the horse that did 
v,;n was ridden by a 'gentleman' or not. 
This action was to ascertain this point. . .• 
Well, we had lL great deal of evidenc(', lind 
then we carne to the summing up of the judge, 
who addressed the jury in these words: 
• Gentlemen of the jury, when I sce you in 
the box, I call you "gentlemen," for I know 
you are such; custom has authorized me; 
:md from your office there I know you are 
entitled to be called .' gentlemen." But, out 
of that box. I do not know what may be 
deemed the requisites that constitute a .. gen
tleman"; therefore I can give you no direc
tion.' The jury returned a verdict that he 

was not n. 'gentleman.' ,,'cll, the next morn
ing he challenged both Law and me, who 
were conducting the cause agailltit him, for 
saying that he was no gentleman; we sent 
him this answer, that we could not think of 
fighting one who was pronounced by a ~olemn 
\'('rdict of twelve of his countrymen to be no 
gentleman." 

2 1406, Y. B. 7 H. IV, 41, pI. 5 (in arguing 
a question as to the duty of the Court not to 
ha\'e rendered a certain judgment, counsel 
put this case: "Sir, let us put the case, that 
one man kills another in your presence, you 
observing it, and another who is not guilt \. is 

• • 
indicted before you and is found guilty so as 
to incur the pcnulty of death; you ought to 
respite the jud!-:mcnt a!-:ainst him, for you 
arc knowing to the contrary, and should 
make further report to the King, to give him 
pardon; no more should you give judgment 
in this case, before causing those to llppc:tr 
by whose hands the King was paid"; Gas
coigne, C. J.: "Ollce the King himself asked 
of me the very case that you have put, and 
asked me what was the law, and I told him 
just as you liay it, and he was well pleased 
that the law was so"); 1578, Plowden's 
Commentaries, Partridge 11. Strange, Plowd. 
S:J (mentioning. in Saunders' argument, the 
case in 7 H. IV with apparent appro\'lll); 
1588, Coke, as counsel in Marriot I). Paseal, 
1 Leon. 159, Hll (re-stating the case from the 
Year-book: "The judge he ought not to carry 
himself according to his private knowledge 
whieh he hath of the said fnct, acil. io acquit 
the prisoner, but all that he can do is to re
spite judgment"; it may be noted that Coke 
mistrans!ates the word' veiant' in the original, 
and the story has been sometimes mistold, 
through him). 

Professor Thayer (Preliminary Treatiie, 
291) has an interesting note on the carlier 
literature of this problem. 

572 
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the dilemma without either injuring justire or violating prinriple.3 It.~is 
therefo!,e plainly accepted that thej!!dgc.,is .nQLto.us~_l.I:Qm _tIH~_bel1sh,_under 
the guise'of judiCiii1Kno,,;ICl]g~~ that.which he-·knows -o~lY'as-an '·individual 
obserJ.~~;4 rrh(d6finer-is i'il truth "known" to him merely in the peculiar 
sense that it i5 known and notorious to all men, and the dilemma is onlv the • 
result of using the term •. knowledge" in two sen~es. Where to draw the line 
between knowledge by notoriety anci knowledge by personal obsen'ation 
Illay sometimes be difficult, but the principle is plain. 

(b) But the subjects of knowledge whic·h raise the foregoing problem arc 
obviouslv those "facts," in the ordinan' sense. whieh are ascertainable })\' • • • 
personalobsen'atiol1; belonging as they do to the jury's ultimate determina-
tion, it is oln'iolls that the judge must in their regard be merel.\' an ordinary 
witness to the jurors. There-a.r.c ... ho":e.Y~.r"..fad:s oL~w ,. ",4tielt-ttre for the 
jw[ge'.9 o.l(ILllliilllaie detem!inati(In, such as the tenor of foreign or local 
law (ante, §§ 2,558, 2559) and the meanin of a document (ante, § 2,5,56). 
Since these are to·bedecided-bv· at]iOert\· to im'csfigate the 

L - .... , • ~ __ •••• "_._. 

fact.!. for himself, in addition to receiYing the en w may 
ofr~r:--This is done, however, not by virtue of the doctrine of judicial notiee, 
but by virtue of the judge's exclusi\'e function, as against the jury, to try the 

3 1696, Sir John Fenwick's Trial, before 
the House of Commons, 1a How. St. Tr. GG3, 
GG7 (~Ir. Hawles, So!. General, on Mr. Kew
vort haviIl~ cited tlIP. abo\'c story of Gas
('oigne: .. It is said, though a judge do think 
in his conseience a per:;on glJilty, yet he ought 
not to make usc of that prh-ate knowledge; 
and a case was quoted out of Henry IV. But 
I think that judge might Illlve behaved him
self something better than he did; and sure 
I am, now, he would be blamed. I do not say 
that a judge upon his private knowledge ought 
to judge; he ought not. But if a judge knows 
anything whereby the prisoner might be con
victed or acquitted (not generally known), then 
I do Bay he ought to be called from the pl ... ce 
where he sate, and go to the bar and gh'e evi
dence of his knowledge; and so the judge in 
Henry IV's time ought to have done, /lnd not 
to have suffered the prisoner to have been 
convicted and then get a pardon for him; 
for a pardon will not always do the business "). 

4 1851, Fox r. State, {) Ga. 3i3, 376 (refus
ing a continuance; the judge's personal 
knowledge of /I witncss' lack of credit, held 
improper to be used; good opinion, by 
~isbet, J.); 1854, State v. Edwards, 19 1\10. 
675, 676 (convic·tion of /I witness before thc 
same judl;:e in another county; notice not 
taken); 1809, Rosekrans t" Antwerp, 4 Johns. 
N. Y. 239 (a sta!ute forbade an appearance 
by attorney in a justice's court, unless the 
party was prevented b;l<' sickness or by ab
sence from the county, of which proof was to 
1.(' made; .. the justice cannot act from his 
OW11 knowledge and call that knowledge 

proof"); 1920. Gibson r. Von Glahn Hotel 
Co., Sup. App. T., 185 K. Y. SUPI}!. 154 
(loss of plaintiff's goods at defendant's house, 
said to be a hotel; defendant's "ounsel main
tained that it was only a roollling-hous('; 
the Court said: "I know the V. (;. hotel as 
well as the witness docs hirn~e1f; I will gh'e 
you a ruling now, It is a hotel"; held, erro-

.). }<-O "t tlT " J "t "0 .,., neous., 01,:; a e r. ..orn. "';II" • - f _~ 

(marriage certificate by a justicp in another 
domc~tic State; judge's own knowledge of 
law of that State not to be used); 1900, 
Shafer v. Eau Claire, }05 Wis. :!!39, 81 X. W. 
409 (a witness to a bridge's bad condition 
was excluded hy the trial judge, because the 
offer was" contrary to what I know to be the 
fact from my own pernonal knowledge"; 
held erroneous); 1921, Tullgren v. Karger, 
173 Wis. 288, }Sl ~. W. 2a2 (value of archi
tect's services; judge's own experience, not 
to be used in determining value; the Wis
consin cases illfra not cited). 

Occasionally, howev<!T, this i.~ allowed tn 
slip in: 1907, Statc z;. Porter, 76 Kan. 411, 
91 Pac. IOn (value of attorneys' fees tax
able in a case tried before the judge); 1880. 
Wisconsin Central R. Co. v. Cornell Univ" 
49 Wis. 162, 164 (condemnation of right of 
way; the trial judgc's .. great familiarity 
with that portion of the State." considered 
in not reversing the judgment); 1881, Halaska 
v. Cotzhausen, 52 Wis. G24, 9 N. W. 401 
(action for services as counsel, tried before a 
judge; the judgc's observation of the services 
as he .. saw and knew" them, allowed to be 
used). 
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fact (antc, § 2549). These investigations are frequently to be observed in 
rulings upon the recognition of a foreign State,S the tenor of foreign law,s 
and the meaning of words.7 

(c) Finally, there is a process of investigation by the judge prior to a rul
ing of judicial notice upon a question of fact determinable by the jury. For 
example, when the Court is asked to dispense the party from evidencing 
the fact that the :\Iississippi joins the :Missouri above the city of St. Louis, or 
that the first of January, 1004, fell on a Friday, i. c. to take judicial notice of 
these facts, he may resort to a map or a calendar, before making the ruling. 
This process is common enough; i but it is distinct from the two preceding 
ones. I t is not a search for eddencc to establish the fact; because the fact is 
plainly of It kind within the province of the jury, not of the judge. X or is it 
a contribution of personal testimony, for the judge docs not know it by his 
own observation, nor need he take the stand to testif:-·. It is mercl:-' an 
occasional measure, taken in discretion, to satisfy the jUdge that he is jus
tified in making the desired ruling for dispensin!{ with eddence. lIe per
eeh'es that the fact probably cannot need evidence; he merely seeks to define 
the precise tenor of the fact about which he will make his ruling. The fact 
will still be in theory disputable before the jurors ((lIlil', § 25(7); the judi
cial investigation is made, not in order to establish the fact in their stead, 
but to make a ruling dispensing one part,\' from offering to them evidence of 
the fact. This process, moreonr, though permissible, is not compulsory 

& Eno: 1828, Taylor u. Barclay, 2 Sim. 213 
(" In consequence of the arguml'/lts in thi~ 
case, I ha\'e had eommunieation with till! 
Foreign Office, and I am authorized to state 
that the Federal RepUblic of Central Amerim 
haa not been recognized "); l!lOO, Foster 1'. 

Globe Venture Synd., 1 Ch. 811 (boundnri!'s 
of a foreign State): U. S. 18!!;. Underhill v. 
Hernandez, 16S U. S. 250, IS Sup. 83 (the 
Court IIII1Y consult the Depllrtment of Stllte 
for information as to the Executh'e recogni
tion of a foreign civil war and' de (acto' gov
ernment, lind mllY find the fact upon such 
information). Sec § 2566, ante (recognition 
of a foreign Stllte). 

6 1898, Bllrranger u. Bllum, 103 Ga. 465, 
30 S. E. 524 (extradition); 1903, Wells I'. 

Gress, liS id . .'l66, 45 S. E. 418 (law of another 
of the United States): and ca~cs cited ante, 
§ 256;, note 3. 

7 Eno1Glld: 1789, Answer of the Judges to 
the House of Lords, 22 How. St. Tr. 30:! 
(judges may resort to grammars and lexicon~) : 
1792, Eyre, C. B., in Attorney-General I'. 

Cast-plate Glass Co., 1 Anstr. 39, 44 (" On 
demurrer, a judge may well inform himself 
from dictionaries or books on the particular 
subject concerning the mClllling of any word. 
If he does so lit nisi prius, lind shews them to 
the jury, they are not to be considered as 
evidence, but only as the grounds on which 
the judge has forllled his opinion "). 

USITED STATES: 1916, Werk v. Parker, 
:!d C. C. A., 2:11 Fed. 121. 125 (011 the QUI'S
tion of filet when the practice began of using 
hor~L' .. hair matM in the extrnetion of oil (rom 
H""'!S, the Court "took judicial notice" o{ 
the practice by crediting statl'ments made 
in a score of techniclIl books, the citations to 
whieh were furnished by a number of college 
liiJrarins): 1902, Hilton v. Rayl:mce, 25 Utah 
129, 69 Par:. 660 (enrtain works on the Mor
mon religion having been l'xcIudl'd in the trial 
bdow, the Court held that it was entitled to 
refer to them ne\'crtheless, a~ a mlltter of 
judidal knowledge, 00 to u~""rtuin the par
ticular meaning" of the !'.Iormon doctrizll! of 
" I' ") twa ing . 

Sec also instances eited <IIlte, § 2556 (con
stnIction of dOClllllents) and §§ 1699, 1 iOO 
(dictionaries, ('te., in evidence). 

8 1896, People v. May('s, 113 Cal. 618, 45 
Pac. 861 (oo he is authorized to u\'ail himself of 
any sOllrce of informBtion which he nmy deem 
lIuthentic, either by inquiring of others, or by 
the examination of books, or by receiving tho 
testimony of witnesses "); the Codes quoted 
post, § 25il: and mBny instances pa.,sim, post, 
H 2572-2582. 

The Question of the method of informing 
tho Court on facts relevant to the COrlstita
tionality 0/ a statute is in need of special nnd 
frAnk consideration; see the citations ant~. 
§ 2555, n. 6. 
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upon the judge,9 inasmuch as judicial notice at large is itself more or less 
optional (ante, § 25(8). 

§ 2;jiO. Judicia.l Notice by the Jury's Own Knowledge. In general, the 
• 

jury may in modern times act only upon evidence properly laid before them -
in the course of the trial. But so far as the matter in question is one upon 
which men in general have a common fund of experience and knowledge, 
through data notoriously accepted by all, the analogy of judicial notice ob
tains to some extent, and the jury are allowed to resort to this information 
in making up their minds. This doctrine, of course, has several aspects. 
From the point of view of the jur~"'s duty, it appears as an exception to the 
rule that they must act only upon what is presented to them at the trial. 
From the point of view of the Hearsay rul£:, it may also be thought of as a 
partial exception to that.1 But additionally it must be considered from 
the present point of "iew, for it authorizes the party to ask the jury fo refer 
to their general knou'/edgc upon the matter in question. and thus in eft'ect and 
to that extent makes it unnecessary fur the party to offer such evidence: 

18i8,1lunter'" Trial,~. ,I., 1:3 Amer. St. Tr. ;'7. !;j!; lIlurder of Annstrong hv Graham. 
• • 

at IIunter'g in~tjgntif),r!; ~ ·witn._a~~ a" tn tlu·ir dning, phv:ed IIunt,-ar f)!l th~ Philadelphia 
ferry-boat on the evening of the lIlurder. :\11'. Georg/! fl. !lobl'3ol!, for the aceused. arguing 
against this witness' credibility: "As to the testimony of :'.Irs. Auvaehe. think of the 
brilliancy of memory of a witness who could come into ('ourt Ih-e months after the 23d of 
Janllary allli positively identify Hllnil'r as a man at whom she had taken a pas~illg glanee 
on the evening of that day. AIlII her entry in the diaI')' of her trip to Philadelphia on that 
day, only two other entries being made in the whole hook~ She insistL~1 that the ladil's' 
cahin on the boat she came over on was un the left-hand side uf the buat. although the 
ladies' cahin is on the right side of the hoat." 

:\lr, Jenkins [for the State): "Is there any proof in this case as to what side the ladies' 
cabin is located?" 

:\lr. !lobe.wn: "Does the prosecutor di,pute that Cact?" 
:\lr. Jcnkin3: "I dispute that it is in testimony." 
:\11'. !lobe.yon: "I Jon't eare whether it is or not. I think :\Ioore testified to the fact, 

bllt it does not matter; the Court knows, the jury knows, the people know, and the proS(.~ 
clltor knows, that the lallies' cahin on the boats of the Camden ferry is on the right-hand 
side. I gave Mrs. Auvache every opportunity to rectify her statement hy asking her 
every Conn of question abuut it. but she stuck to her falsehood." 

188·1, Lyo~, J., in WasldJllm v. fl. Co., 59 Wis. ali-I. :370: .. :\ jury is not bound tu give 
and cannot give any weight to testimony which, although undisputell by witnesses. is con
trary to what every person of ofllinary intelligence knows to he true. To illustrate. should 
8 witness testify that at Boston on a certain day the sun arose at midnight. or that the 
MisRissippi river empties into Lake Michigan, or that white is black, the testimony would 
be rejectell at once .... Beyond this the jury cannot properly go. To allow jurors to 
make up their verdict on their indi .... idual knowledge of disputed fac·ts matl'rial to the case. 
not testified to b~' them in ('ourt, or upon their private opinions, would he IIIOst dangerous 

• E. o. 1853. Littlchale r. Dix. 11 Cush. 
3G4 (magistratc's ccrtifkate that a depu/l{'nt 
lived more thau thirty miles from the place of 
trial. and no contrary c\'idence; the Court 
held not bound to learn what the distancc 
was). 

!i75 

§ 11570. 1 Ante. § 1900 (jurors having per
Bonal kuowledgc must tak" till! stand and 
atate it publidy as witnessc; subject to erost!
examination)_ Distinl-ruish. howevcr. the pro
pricty of knowledoc acquired at a riew (ante, 
§ 11(8). 

, 
, 
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and unjust. It would deprive the losing party of the right of cross-examination and the 
bcnefit of all thc tests of crcdibilit;v whieh the law Ilffords. Besides, the c\'idellce of sueh 
knowledge or of the grounds of sueh opinions could not be preserved in a bill oj e.(Ceptiolls 

. cd I" or questIOn 011 appca . 
1895, H.\CIG,EY, J., .Jenney Electric Co. v. Branham, 145 Ind. 314, 41 X E. 4!S (pennit

ting thc use of "your ell:pcricncc and relations among men" in judging of the credibility 
of witnesses): "It is argucd that such a rule would pennit the disposition of a cause upon 
the whims of jurors, rather than upon the law and the e\'idencc as they were learned in 
the trial. Jurors should be, and, as a rule, are, selected because of their extensive expe
riences among men. The school of experience which mell attend in their varied relations 
among men imparts a kccnlless of mental .... isioll which enabk'S them the more readily to 
see the motives and to judge of the selfish or unselfish interests of men. This education, 
be it much or little, is a part of the juror, and should not, if possible, be laicl aside in passing 
upon the inducements which may surround II. witness to speak falsely. It is this education 
which to a great extent enables a juror to discowr ill the faltering manner or the dowlI("ast 
eye whether the statement of the \\;tness is made in modesty or ill the guilt of falsehood. 
The value of ClqJCricnce is not to be gh'en up whell the man becomes a juror, and is required 
to apply the tests of credit to the heart and mind of the witlless, bllt whatewr qllalifiea
tion that experience gives should be employed to the end that the whole truth ma~' be known 
and acted upon." 

1921. llUUXEIT, C. J .. in Ro.ytad v. PortlQ/ul R. L. &- P. Co., 101 Or. 5G9, 201 Pac. IS·!: 
"The persona! knowledge or any jlliOr concerning any probath'e fact involved in the case 
under consideration is not to be IIsed ill Ileciding the casco Such a juror should communi
cate his infonllation to the Court, ancl if he is 1I0t excused from sen'iee and it is deemed 
proper to usc his cognizance of such a fact in the trial, he must be sworn as a witncss allli 
examined, subject to cross-examination by the adverse party. the same as any other wit
ness. But any juror must consider the testimony in the light of that knowledge and ex
perience which is common to all men. For instance, it is a matter of ('olllJllon knowledge 
that a bullet piercing the brain of a human heing \\ill in all likelihoo(l prove fatal. It is 
common knowledge. also. that a fore~t trcc Cllt nearly in two at the hutt will fall, if a high 
wind blows against it. If a witness should te:itify to the contrary to these ordinary phe
nOJllena, the common knowledge of the juror derived from his experience in such matters 
would naturally compel him to disc:redit that \\itness. Many illustrations might be given 
where men are normally and legitimately influenced in considering testimon:.r by their 
general knowledge and experience .... It is utterly impracti<'able in the administration 
of courts of justice to secure a juror whose mind is totally blank as to questions invoh'eci 
in the ordinary transactions of life. Triers of fact cannot, in the nature of things, be di
vested of general knowledge of practical affairs. The Court cannot do otherwise than to 
direet them to use such experienees as are cOlllmon to allmcn in the ciecision of questions 
of faet. It is part of the jury system which cannot be dispensed with." 

./ But the scope of this doctrine is narrow; it is strictl~' limited to a few 
(matters of elemental experience in human nature, cOll1ll1rrciul afl'airs, awl , 
\ e\"eQ'day Iife.2 Thus, the natural instincts of human conduct, with reference 

. . 

~ In the palmy days of specinl juries 
(Thayer, Prclimirlllry Trclltist>, pp. g·t-gj) 
this cia.,; of fact~ must ouviously have h~l'n 
of broad range. But their gradunl disuse 
scems to ha\'C been marked by a judicial in
dinution to disparage a resort to e,"en that 
special knowl,'dJ.(I! for ,.,.hi('h they were first 
sought: IS36, H. t'. Rosser, 7 C. &: P. 648 
(vulue uf u wateh; Vuughan, J.: "Au)' 

knowledge you may lUl\"e on the subject you 
may use; somc uf you perhaps may he in 
the trade"; Parke, B.: .. If a gentlclIlull i8 ill 
the trade, he must he sworn liS a witlles8. 
That general knowledge which all,' lIlall can 
bring to the subject may he used without; 
bllt if it depends on any kllflwll'ugl' of till! 
trade. the gentleIllan must be sworn "). 
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to care or negligence at the time of danger, may be considered ,3 the.dangerous
ness of smoking a pipe in a barn !~!lr tl}~.§!.raw,4 the conditions afl'ecting the 
variolis' kinds of \"altr~-tlfe m'toxicating natu-rc of a certain liquor,6 and even 
(though this illustrates how local conditions may affect the application) that 
a game played with bone-counters was played for money; 7 but such a 

, With the following cases. compare the 
prcsllmp/iol~ 0/ carefulness (all/c, § 2510) : 
ESGLASD: 1b74, Bridges v. H. Co., L. It. 
7 H. L. 213 (Pollock, B.: '" It app{'ars to me 
that the jurors were entitled to assume that 
'prima facie' the deceased would conduct 
himself with ordinary prudcnce Ilnd dis
cretion "). 

UsrrED STATES: Illinois: 1902, Chicago 
& E. I. H. Co. v. BCIl"cr, 119 Ill. a·l, G5 N. E. 
144 (jury mllY consider the natural instinct to 
presen'e life Ilnd avoid danger); IOU'a: IS!l4. 
Hopkinson v. Kaapp Co., U21a. 32S, GO N. \\". 
65:~ (jury may consider the natural illstind to 
avoid danger); 1899, Ellis v. Leonard. 107 
Ia. 487, 78 X. W. 24G (the natural instinct of 
Bl'If-presen·at.ion from danger is not to be 
considered, if the plaintiff hims"lf testifies); 
J[aillc: 1885, Chase 1'. Maine Central n. Co .. 
77 ~le. 2G2 (death by a train; the jury Imv
ing been instructpd thut they might con
sider their knowledge of '" the habits of thought 
and mind and the natural institwts of men" 
to presc)T\'e themseh'()s from injury, held, 
that on the facts the idea was'" presented too ' 
prominently"); J[ a~wlchusclUl: lS9G. Man
ning t'. It. Co., IGO ~Ias". 2:,0. 44 N. E. la5 
(injury by the fall of a troll!',\"; to the ohjPr.
tion that there was no evidence of npgligcnce, 
it was said" the jury were at liberty to say, 
from their experience as mcn of the world, 
that under such circumstances such an acci
dent commonly docs not happen, unless the 
stick is carelessly handled; that it is in tho 
power of the holdpr to sec that he docs not 
Bubmit it to such II strain as to make it possi
ble that it should be torn from his hands; lind 
to infer from those general propositions of 
experience that there was n('gligcncc in the 
particular case "); 18U7. Lamoureux t·. H. 
Co., IG9 Mass. a:18, 47 ~. E. 1009 (ordinary 
conduct at a railroad crossing may be noticpd) ; 
1899, Leary i'. Fitchburg H. Co .. lia l\f1l~S. 
373, 5a N. E. S17, semble (" l'ommon e"pe
rience" as to the mode of alighting from cars. 
proper to be considered); Ncll' l/a1llp,~hirr: 
1890, HuntrC'ss 1'. n. Co., GG N. H. IS5, 3,1 
A tl. 154 (Doc, C. J.: '" When there is no ('\'i
dence of insanity, intoxication, or suicidal 
purpose, and no cyident'e on the que~tion of 
his care. (':crept the instinct pro\'ided for the 
presen'ation of animal life. it ma~' be inferred 
from this circumstantial proof that. fur Bome 
reason consistent with ordinary care and 
freedom from fault on his part, his attempt to 
cross was du(' to his inadequate understanding 
of the risk"); \'ermollt: 1908, Shum's Adm'x 

r. Rutland n. Co., 81 Vt. ISO, 09 At!. 945 
(re\'iewing cases). 

• 1898, Lillibridge t·. McCann, 117 Mich. 84, 
75 N. W. 28S (fire set in a barn by smoking a 
pipe in the straw; no evidence of dangerous
ness needed). 

5 With the following cases compare those 
cited an/c, § lIGS (jury's knowledge acquired 
at a view); Federal: 1881, Head t'. Hargrave, 
10.5 U. S. ,1.5, ·19 (" their own general knowledge 
lind ideas" are a\'(lilllble in weighing expert 
testimony to value); Illinois: 18S1, Green i'. 
Chicago, 97 III. aiO. :~7::! (jury's "own knowl
edge of valm·s" nwy be considered); 1898. 
Springfield C. n. Co. v. Hoeffner. 175 Ill. G34. 
51 X. E. S84 (danHlI{PS for personul injuries; 
general knowledge allr>l\'"d to be used); 1900, 
Hock hland & E. 1. H. Co. 1". Gordon, 184 Ill. 
·156. 50 X. E. S I 0 (vlllue of land: "your own 
general knowledge of mattl'rs and affairs," 
being struck from the instruction. was held to 
be mere surplu,age): Ka1lsas: lS9a, Chical(o 
I\:. & W. R. Co. v. Parsons. 51 Kan. 40S. 410, 
a!! Puc. lOsa (personal knowledge as to value 
of land is not to be consider,'d); Ken/ucky: 
1!107, ~loreheud's Tnlstee v. Anderson. 1:!5 
Ky. 77, 100 S. W. a·lO; Ma'<sflcltlJSfttS: 18:~4. 
Purks r. Boston. 15 Pic'k. HIS, 2ml (eminent 
domain; in judJ!ing damagc's. the jury should 
'" take pounsel of thpir own experience (lnd 
knowledge of like >ubjcc·ts"); V;:l!l, Murdock 
1'. Sumner, 22 Pic·k. 156 ("alue of goods eOIl
verted; Shaw, C. J.: '"The jury Illay propprly 
exercise their own judgment and upply their 
own knowledge and p:cperience in regard to the 
general subject (If inquiry"); 110,8101. Bradford 
v. Cunard Co .. Hi ~Iui!s. 5;>, 16 X. E. 719, 
~r.IIII)lc ('" common e:cpcrience" is usable in 
finding values); .vcw.Jerull: 1902, Dc Gruy 
t'. N. Y. & N .. 1. T!'iephone Co., G8 N. J. L. 
·11i·l, 5a A t1. 200 (jurors' experience as to the 
detriment of telephone struC'turl'!) to the value 
of' property, not allowed to be considered); 
Viroinia: ISIS, Cummings t'. Com., 2 Vu. 
Cas. 128 (larceny of a hank-note; the de
fendant's passing it off in payment relie\'ed 
from any further evidence of "'alue); Wis
cOnSt'lI: 1884. \\'lIshburn 1'. R. Co., 59 Wia. 
a64, 371, 18 X. W. :~:!8 (lllnd damages; the 
jury may me thpir general knowll'dgc of .. the 
elements affc~ting the assessment," but their 
verdict must he supported hy the testimony; 
quotpd 8I/pra); 1921. Heal v. Stoll, Wis. , 
185 N. W. 242 (value of land). 

& 1854. Com. v. Peckham, 2 Gray 514. 
7 1840, Stevens v. State, 3 Ark. 66 (gam

hling; though there was no evidence that the 

VOL. V. ,37 
.-~ 

"" 



§ 2570 JCDICIAL l\OTICE [CIlAI'. XC 

matter of private and ,"ariable belief as the <:haraeter of a parti<:ular witness 
cannot be so taken into <:onsideratioll hy the jur:.·.' 

The range of such general knowledge is not precisely definable. 9 But in 

play was for value, yet the jUIJ,'-was allowed to 
usc its .. experience" to infer that the bone
counters represented lllOlWY)· 

8 1895, Jenney Electric Co. v. Branham, 145 
Ind. a14, 41 N. E. 44t:i (jurors may use general 
experience in jud~ing of witnesses' credibility; 
quoted supra); 1854, Schmidt t'. Ins. Co., 
I Gray 5:!9 (jurors may act 011 information 
which may" fairly he 5upposed to be within 
the common knowledge of all the jt:.rors"; 
but" any particular knowledge of any fuc~ts, 
such as respecting the general infamous char
acter of any of the defendant's witn~sses . • , 
not being open to COlllment on the part of the 
defendant's counsel or to instnlction on the 
part of the Court, but which was in possession 
merely of some one or more, but not the whole 
of the jury. could not fairly be takPn into view 
by the jury"); I8io, Wharton t'. State. 45 Tex. 
:!, 4 (the jury asked the trial judge: "Can we 
judge a witness just by what he Ea~'s on the 
stand, and not by what we know of him 
prh'ately?" held, that the answer should have 
been in the affirmati"e); IS!)5 •. Johnson t·. 
R Co., 91 \\"i~. :!:J:J. {j·t ~. \Y. 7.5a (the jury's 
knowledge of character of a particular witness 
is not to he used). 

In Geor(Ji". thiti result was at first not up
cepted: 1>;~I. AI1<iersoll t'. Tribble, 60 Ga. 5~5, 
589 (a dHlr(.:c that a witne~s' character for ve
racity. if they knf'w it. mi~ht he considered, 
was approved); ISS I. Hl'ad v. Bridges. 67 Ga. 
:!27. 2:J7 (same; the ruling defended in an 
able opinion by Crawford, .T.); 1884. Howard 
v. State, n Ga. sa (same ruling); 1892, Chat
tanooga R. &: C. R. Co. v. Owen. 90 Ga. :!U5, 
284, 15 S. E. 853 (prcc('ding cases overnlle(\ ; 
similar charge disappr:wed); ISO·l. Collins 
v. State. \/4 Ga. :lIH. J!) 2. E. 2·1a (same); 
1908, Georgia R. & E. Co. v. Dougherty, 4 Ga. 
App. 585. 62 S. E. 157 (same). 

In South CurolillfZ the earlier theory of a 
jury's knowledge long persisted: 18:34, l\I'Kain 
v. Lo,·e. 2 Hill 5(}'\ (the jury may act, .. in somc 
degree. from their own knowledge of the 
character (.f the parties and t h('ir witness~s; 
it is for thh' rea~on that the jurors arc drawn 
from the vicinage "). 

9 The following illllRtmte its further scope: 
CANADA: 1912, Graham v. Grand Tnlllk 

R. Co., Onto C. A., 1 D. L. R. 50.1 (death at. a 
switch; knowledge of locality used). 

UNITED STATES: Pe(J,~ral: H120. Schaefer 
v. U. S., 251 U. S. 400. 40Sup. 259 (false reports 
with intent to aid the enemy in time of war; 
the jurors allowed to nse their" general infor
mation" as to "what was necessaIJ,' for the 
spirt and effective conduct of war, and how 
far a false cast to the dispatches re~rh'ed 
was depres8illg or detrirnel1tal to patriotic 

ardor"); Alabama: 190.5, Ward V. State, -
Ala. ,a!l ~o. \/za (default of duty as road 
ovcrseer; COIUlllon knowledge liS to the con
dition of the county roads, not available); 
Arkansas: Ili52. Houston v. State. Ia Ark. 66 
(larceny "f a horse; though there was no evi
dcnce of its \"ulue, the jUIJ,"s "knowledge and 
experience" WlIS held to justify inferences that 
the defendant would not have borrowed it, as 
alleged, if valueless, etr:.); IllinQis: 190r., 
Ilayc:; 1'. 'Yugncr, :!~O Ill. 250, 77 N. E. 211 
(the jury may weigh the c"idence "in the 
light of their eOIllIllOn observation and ex
perience"); I OWlI: I !!12, Downing t'. Farmer's 
:\1. F. Ins. Co., 15S la. 1. laS N. W. 917 
(whether a mare was killed by lightning; the 
jury not ailowetl to consider "their own ob
servation and cxperierwe. if any, with reference 
to 108;;(,s of that nature"; and thus the law on 
the one hand proce('ds to eliminate the usc of 
such intelligence as the jury has, while on the 
other arise lamentations over its lack of in
telli~cnce); JI assac/wsr/ls: 183·1, Parks V. 

Bostoll, 1.5 Pkk. 1\IS, Ill!!. 20!l (a fact person
ally known 1I1l1.t be tl'stified to; but this docs 
not include the knowledge obtained by a view, 
nor the common expcrience of judicial notice) ; 
IS()s, ;\lcGarrahan t·. H. Co. 171 Mass. 211, 
50 :-:;. E. () 10 (the jury may employ .. their 
knowledge ancl experience of affairs"); .~Ii8-
sis.iippi: IS!)i. Illinois Central R. Co. t'. 
G ~- 'I' "60 "'l S ~ll'l ( . . I r<.1:t\'e~, t.') ... \ IS:; .• ) • _w ~ O. I _ prltlClp c 

acknowlcdW'd; but a genC'ral instruction, 
without 5pc~ifyinp: the matter so to be known, 
was held improper) ; New J crsry: 1920. 
State V. Elliott, 94 :-:;. J. L. if" 110 Atl. 135 
(manslaughter by dri\"ing an automobile; 
the jUIJ,' allowed to consider .. genernJ char
aeteri~tics incidental to \"('rbal proof, such as 
demeanor," and "such other considerations 
that may he e"olved from experien~e or which 
the jUIJ,' may d('(~m proper under the circum
stances"); OreGon: 18116, "'ills v. Lanee, :!8 
Or. a71, 4:J PaC'. 4S7 (whether a meteorological 
wind-record should be believed, against nu
merous eye-witnesses; jurors may u.e "such 
gencral practic'al knowledge as tlwy may have 
upon the suhjrct); HJ21. Rostad v. Portland 
R. L. & P. Co., 101 Or. 50!), 201 Pac. 184 (per
sonal injury by a street-car; an instruction 
to .. bring to your assistance your experience 
as men of affairs." held proper; quoted 
sIlpra); Wiscollsin: I!)ll. Solberg v. Robbins 
Lumber Co .• 147 Wis. 251l, 1aa N. W. 28 (but 
this knowledge need not be common to all the 
jurors; here the jurors were allowed to use 
their understanding of the eonstnlction of the 
machines in issue, in wC'ighing the e\'idence; 
sensible opinion. hy Barnes, J.). 

The followiug ruling would probably not be 
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these days whell too lI1uc·h emphasis is plaeed, in the selection of jurors, on 
the blankness of their llJental tablets, therc eall be 110 harm in the liberal 
applieation of the pre';('lIt prineiple. As 11 natural part of its doetrine, of 
course, thesc mattcrs may be referrcd to by counsel in their argull1cnts. JO 

2. Specific Facts Noticed 

§ 25il. 
e1udcs: 

Scope of Principle. Thc seope of facts that rna;' he noticcd in-

(1) l\Iattcrs which are so notorious to all that the production of eddence' 
would be unnceessary; 

(2) Matters whieh the judicial function supposes the judge to be ac
quainted with, either aetually or in theory; 

1 
i , 
J 

(3) Sundry matters not exactly inelucled unrler either of these hcads; j 
they are suhjPet for the most part to the consideration that though they arc ! 
neither aetllall,\' notorious nor boulld to be jUdieially knowll, yet the~' would i 

\ 

be capable of sueh instant and unquestionahle demonstration, if desired, 1 
that no party would think of imposing a falsit~· on the tribunal in the face ~l 
an intelligent adversary. 

I t is hardl~' feasihle, howc\'cr, in enumerating those matters, to follow 
strictly this or any other classification. l 

arccpted to-day: 1816, R. v. Sutton, 4 1\1. & 
S. 0:}:.!, 5ai, 542 (riots ngain.st w(':noing nlU
chi 11(';; ; the juuge told the jury that they 
mi,.;ht refer to their personal knowledge of the 
riotous acts; held not improper, bceause he 
.. did not ad\·ise them to rcl~' on that as a 
source of information on which they were to 
found their verdict, hut only that it might 
make the proof more satisfactory to thdr 
minds if they knew what had pas,,,d "). 

10 11:>95, St.ate v. Lingle, 1!!8 1\10. 5!!S, 31 
S. W. ::!O; IS()S, State v. :\I:Lrsh, 70 Vt. 288, 40 
Atl. 837 (counselllllowed to call the jury's at
tention to in4uest methods, etc.). 

§ 2571. 1 The Codl's usually attempt a 
specific enumeration; but these lists should 
neyer be deemed exelusive: 
California: C. C. P. ISi2, § 1875 (" Courts 
take judicial notice of the following facts: 

1. The true signification of nll English . . 
words and phrases. and of all legal expressions; 

2. ·Whatever is estahlished by law; 
3. Public nnd private official acts of the 

legislative, executive, and judicial depart
ments of this state and of the C" nited dtates; 

4. The seals of all the courts of this state 
and of the United States; 

5. Thc accession to office and the official 
signatures and seals of office of the principal 
officers of governmcnt in the legislnth'e, ex
ecutive, and judicial departments of this stlltc 
and of the United States; 

G. Tlw existence, title, nati/Jllal flag, and 
seal of evpry ~tate or sovereign rerognized by 
the ('xeeuth·c powcr of the United Statc~; 

7. The seals of eourts of admiralty and 
maritime jllri:;dil'tion. and of notaries public; 

S. The !:lWS of nature, the mea,mrc of time. 
and the geogrnphical didsions and political 
histury of the world . 

In all these case~ the court may resort for 
its aid to apP1'OIlriatc books or documents of 
r~fercnce ") : 
G"oro;,,: Hcv. C. HIlO, § oj'3·! ("The existence 
und territorial extent of Swtes, their forms of 
gO\'ernment, and symbols of nutionulity, the 
laws of nat.ions, and gen!'r:d customs of mer
chants, the admiralty and maritime eourt~ 
of the world and thpir seals. the political 
constitution and history of our own govern
ment, as wt:ll as the local divisions of ollr own 
State, the seals of the several dellnrtments of 
the go\·ernment of the United Statcs. and of 
the s(!\·cral Stat('s of the Union, and all similar 
matters of pUblic know1!·dge are judicially 
recognized without the introduction of 
proof") ; 
Idaho: Compo St.l!JI9, § 7li33 (like Cal. C. C. P. 
§ IS75) ; 
Montana: Rc\·. C. l!J:!I, § 10532 (like Cal. 
C. C. P. § 1875) ; 
North Dakota: Compo L. 1913, § 7937 ("Xo 
evidence of nny fact of which the court will 
tuke judicial notice need be given by the party 
alleging its existence, but the jud!!:e upon being 
called upon to tnke judicial notice thereof 
may, if he is unacquainted with such fact, 
rcfer to any person, dupument or book of 
reference for his satisfaction in relation thcrcto, 
or may refuse to take judicial notic!! thereof 
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§ 2572. Laws: (1) Domestic Laws and Ordinances. A Court may be 
expected to dispell~(! _":ith. evidence of the law of its own sOYcreignty·;-for it 

; ---~ ----". . -.-- -.. . 

unless and until the party calling on him to known place. in the Lnited States and the 
take such notice produces an~' such document ordinary time of railroad trains. 11. Of the 
or book of referenee. Courts will take ju- fact that certain counties join each other. 
dicial notice of the following facts: 1. Official I:!. That there arc facilities for business. by 
lIets of the judicial department of this state railroad. telegraph and telephone. between two 
and of the Unit"d States. :!. The seal of all certain places. 13. Of the distauce of a pla('e 
the courts of this ~tate and of the United Statcti. frum the cuunty scat or the capital ot the 
and the signatures of the judges and clerks stllte. 14. Of the limits of a county, and the 
thereof. :1. That tribunals arc cstublished in fa"t that a place proved was within su<,l1 
the several states for the adjudication of con- limits. 15. Of the lines of the counties, und 
trrH'crsies and the ascertainment uf rights. the towns, villages and cities contained therein. 
4. Of the external boundary lint·s of its juris- IG. Of the location and distuncc between well 
diction and that an act or a crime committed known places within a county. Ii. Of the 
at any given pl:lee within such bou:l!Jarics i~ places of intersection of certain streets alld 
within su~h juri.diction. 5. Of the acts of alleys in incorporated towns, cities and vil
the Icgisl:lturll und deerecs of courts fixing lages. nnd the nanlt'S and numbers thereof. 
such jurisdiction. G. That a cuurt is a ('ourt IS. Of the illcorpomtion of towns. cities anti 
of record and who am its officers. i. Of all "ilIug",;, and the acts of the legislative a.-
persons who hll"e been :Illpointcd dl.·putie:i by scmbly ull(iPr whit·h they were incorporat .. d. 
the clerks of su<,h court. ~. Aplwl1ate courts 19. OJ the fact that a county has adopted 
will tnke judicial notie!.' of inferior eonrts lind township organization. 20. Of the official 
who are their judges, and the rol('s thNeof. acts of public officers. 21. Of til£' officers in 
!I. Of its own authority. 10. Of the time of the county in which they arc holding their 
holding the various courts of the state. of the sittings. :!2. The gpnuineness of signatures or 
history of the country at the time of holding public officers and thuse of such dl·puties as 
court, aUlI the seats of justic(!. II. Of the the law authorizes. 2a. Of the time at which 
(,OlllllW!lCement and duration of the terllls of an offic()r'~ tenn of office expir('s. 24. Of the 
the supremc euurt. and thc district eourts, and official :lets :mcl ('''rlifieates of notaries public, 
nil the utht'r courts of record. I:!. Tlwt the made in th" performance of offieial duty. :!5. 
terms of court wcre held at the timc~ and Of who lire justiees o( the peace for the county 
places prescribed Iw law. la. Of all prior in which the court is held. and the time at 
proceedings in the case pending. ].1. That whi"h thr,ir terms of office will expire. 2G. 
the case before the court had connection wilh Of the eh'il didsions of the state, such as 
one formerly decidl'd by it. Hi. Of the f,u·t <,ities, towns, eounties :lnd incorporated "il
that n funner ndjudi('ation had been reversed. la~es, and that the state is divided into eight 
]G. Of lIttorncys who have appeared in the jUdieial distriets, and thllt each is a distinct 
case. Ii. Of the pendency of another a<'tion organization. 27. Of the counties constitut
in the ~alJle court. is. That the facts left in ing :I judie-ial district. 28. Of the election "f 
issue, hein~ facts of which the court will take state offic"rs, held at the same time as th" 
judicial !lotice. are deemed part of the jJlt'ad- election of rcpn'sentatives in congress, and 
ings and not matters or evidence. J!). Of its what tho ballots offered at such election should 
own re~ords and judgments. 20. Of the I?:en- contain, and of the changes made in the ex
uincncss "f its own rccords and the si~natures ecuth'e department or th~ state and of till! 
of its officers "); § 7!I:!S (" The cOUtts will take United Statcs. 29. Of the univ~rsnl usage 
judicial notice: 1. Of til!! facts statl'd in the of merchants lind ordinarily of a common law 
ulmanac lind the days of the week, as shown custom. ao. Of whatever ought to be gen-
thereby. :!. Of the day of the week upon which emily known within the limits of the court'~ 
any particular day of the month fulls. 3. Of the jurisdiction. a!. Of the gencrul certainty 
recurrenpl! of the day on which gl'neral ciec- that matter carried through the mail will, in 
tions arc held. 4. Of the time the sun and spite of imperfection in the address, reach its 
moon ri~c and set on the se"eml days of th!! proper destination. 32. Of transactions and 
year, and when they rose and sct on u certain objects which form a pllrt of the history and 
day. 5. The magnetic vsrintion (rom the geogmph~' of the country. 33. Of mattcrs 
true meridian. G. Of the unvarying occur- of public history affecting the whole people. 
rences of the climate and Bensons. 7. Of the 34. Of the times and SUch occurrences as 
course of the seasons and of huslmndry. 8. constitute a part of the history of the stilt" 
Of the succession of the sellsons ns in relation und of the United States. 35. Of the history 
to vegcl:lhletl and animals, and the general of a country, its topography und general con
course of agricultural crops, matured so liS to dition. aGo Of the boundaries of the stute Ilnd 
be :;evered. !l. Of what places arc great mllrts the nllvigability of its largo rivers. 37. or 
ot trad .. , such as New York, Chicago, snd the geographical position of towns in the 
St. Louis. 10. Oi the distance between w('II county. as. Of the taking and result of the 
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must be credited with a knowledge of it, or at least with the most competent 
knowlcdge where to search for it. K 0 evidence of it need thereforc be ofl'cred; 
and the counsel's reference during a trial to the text, or-acop:v;-ofthe-statute, 
for informing the judge, must be regarded as a jUdicial license to counsel to 

census. and of the populntion of counties. 
cities and the state ns shown by such cen
sus. 39. Of what is commonly known in the 
various manufactures nnd industries. 40. Of 
B manufactured article which has for many 
years been in common use throughout the 
country. 41. Of the business of mercantile 
agencies. 42. Of the inflammable character 
of kerosene. gin. turpentine and the like. 43. 
Of the eXI,losive character of nitro-glycerine. 
u;"namitc. gun-powder anel gun-cotton. 44. 
Of the constitution of the Gnited States and 
the public laws of the State where they arc 
exercising their functions. 45. Of the trcati!!:! 
between the Gnited Stntes and the forciJ;1l 
eountrics mId Indian treaties. 46. Of the 
public acts nnd proclamations cnr~'in~ the 
tr~aties into effect. 4i. Of the dates of the rut
ification of trcntil!s nnd of the nuthority 
thereunder conferred upon the presidcnt of 
the 1I niteel St:lt('S. 4S. Of the acts of eOll
gre.s for til(' SUT\'cy_-of!lands within the states 
and the dcdicatioll of a portion thereof to 
educational intititutions of the state. 49. Of 
the government SUT\'eys nnd the legal sub
divisions of pul,lie lands. 50. Of the rules and 
regulations of the general land office affecting 
the sale and disposal of public lands. 51. Of 
the extent and area of the government suh
divisions of pUblic lauds. 52. Of the law 
merchant. 5a. Of the custom of mutual 
credits in busirwss hous,% 54. Of the com
mercial usage to observe Sundays and the 
great festh·ities. 55. That whiskey. brandy 
and alcohol arc intoxicating liquors. 56. That 
beer is a malt liquor and intoxi~lIting. 5i. Of 
the legislative journals and the modes by 
which domestic laws arc authenticated. 58. 
Of the statute books and journals of the 
houses of the legislature. 59. Of the journal 
of each branch of the general assembly. 60. 
Of such contf'!11lloraneous history as led up to 
and probably induced the passage of a law. 
6!. Of the history of every statute in ita 
progress through the legislature. 62. Of the 
true reading of a statute by referring to the 
original aet on file in the office of the secretary 
of state. fi:3. Of the laws of a sister state whcn 
the print~d anrl lIuthcnticatpd volumes nre 
presented to the ~ourt for cXllmination. 6·1. 
For the purpose (If gh'ing credit to judicial 
proceedings in another state. courts take no
tice ex officio of the local laws of the stnte from 
which the)' come. and when the judgmcnt of 
thtl court in a sister state is impleaded. cog
nizance of the law of 8u"h a state is taken. 
65. Of the eir('ulatin~ mcdium and the popular 
language in reff'rence to it. 66. That under 
the laws of the l:nited States the dollar is the 

unit of value. fi7. Of the mcnning of worda 
and phrases in the English languuge. 68. Of 
such rnatt£'rs of common knowledge and 
science as may be known to nil men of ordi
na~' understanding and intelligence. 69. 
Of the meaning of current phrases which 
eve~'hody else understands. iO. Of the 
meaning of initials appended to official signa
tures. 71. Of thc m",ming of initials used 
in the dcscription of land. n. Of the meaning 
of the aubn:\'iations C. O. D., F. O. B.. and 
such other~ as arc if! common use, and of the 
customary abhre\'iations of christian names . 

• 7a. Of the official signatures and seals of 
office of the principal officers of the !!ovcrn
ment in the legislativc. executive and judicial 
depal tments of this st.'lte anel of the lJ nited 
States. i·l. Of the national flag and seal of 
cve~' state or sovereign recognized by the 
executh'C power of the United States. i5. 
Of the seals of courts of admiralty and mnri
time jurisdil"ti'm and of notaries public. i6. 
Of the laws of nature. the measure of time and 
the geographical uh'isions and political 
history of the world"} ; 
Orc(lon: Laws 1920. §§ i28. 729 (like en!. 
C. C. P. § lSi.5); 
Philippine Is/miffs: C. C. P. 1!J01. § 2i5 ("The 
existence ,md tf'rritorial extent of stutes, and 
of the several islands fOllning the Philippine 
Archipelago, their fOllns of government. and 
symbols of nationality, the law of nations, the 
admiraltv and maritime courts of the world • 
and their "eals. the pc)litical constitution and 
history of the Gnited States and of the Philip
pine Islands, the seals of the several depart
ments of the (lo\'crnment of the Gnited Statcs, 
and of the Statf'S of the Union. and of the 
Philippine Islands. public and prh·ate. and offi
cial acts of the legislative. executive, and judi
cial departments of the l:nited States and 
of the Philippine Islands, the laws of naturc. 
and the measure of time. the geographical 
divisions and politi"al history of the world. 
and all similar mntters of publie knowledge 
shall he judicially rc"ognizcd by the court 
without the introduction of proof; hut the 
court may receive evidence upon any of the 
subjects in thiM section stated, when it shull 
find it necessary for its own infomHition. and 
may resort for its aid to appropriate books. 
documents. or evidence ") ; 
Porto Rico: Rc\·. St. & C. l!ll!. § 1404 (like 
Cn!. C. C. P. § 18i5, adding in par. 1 .. and 
Spanish," and in pllr. 4 .. of the States of the 
Vnion ") ; 
Utah: Compo L. 191i, § jOi6 (like Ca!. 
C. C. P. § 18i5). 
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employ that evidence which the judge (ante, § 2569) would in theory seek 
for himself.! 

There are, however, certain natural limitations, by which Courts custom
arily abdicate their responsibility of knowing or of seeking for themselves: 

(a) In the first place, the doctrine applies at common law to public or general 
statutes of the Legislature only.2 But the distinction between a public or 
general act and a IJrimtc or special act is, in the United States at least, not 
always easy to make. It may be said that a restriction of locality does not 
pre\'ent an act from being public, provided the law is gcneral in its applica
tion to persons; e. g., a law regulating within certain districts the right of 
fishing,3 or thc right of nuvigatioll,4 or the lumber trade,5 or the sale of liquor.6 

Acts incorporating municipal corporations, cyen by special charter, are 
usually regarded as public'; as also acts incorporating State banks,S ancl 
acts incorporating railways by general pro\'isions,9 though not by speeial 
charter.lO :\Ioreo\'er, an act declared by the Legislature itself to he deemed 
a publie act will be so treated; 11 and of course an amendment of a 

§ 2572. 1 1840. Bnron Parke. in Frost's IS75. Stier r. Oskaloosa.·11 Ia. a5a. a55; 1871. 
Trial. Gurney's Hep. HiS. to c:ounscl: .. For Prcli v. :\lcDonllld. 7 Kan. 4:!li. 446; 186S. 
the future, it would s:\\'c timc if. whcn rou State r. Sherman, ·12 :\10. 210. 214; 1835. 
founded lin objection upon all At't of Pariia- Briggs V. Whipple. 7 Vt. 15. l!J; 18G4, Swain 
ment. you had the Act here; for. though we v. Comstock. IS Wis . ..lOa. 46S; 1901. Davey 
arc supposed to keep the statut.es ill our heads. 1' •• J:lIIl'sville, 111 Wis. 028. 87 X. \\'. SI:3 (the 
we do not." adoption of n general charter law by a particu-

How slender, in earlicr formath'c days of lar city. noticed, as well as amendments 
legislative method. was th,' fOllndation for thereto). 
attributing to the King's judges a lH'ccss:.ry B 1800. D:wis 1'. Bank of Fulton. 31 Ga. 69; 
knowledge of statutes. may be seen in Mr. 1862. Gordon t·. :\lontgomery, Hi Ind. 110; 
Plueknett"s inten'sting monograph. .. Stat- 1855. Bank of X e\\'bur~' I'. !t. Co., () !tich. L. 
utes and their Interpretation in the First S. C. 'W5; 1861, 13ucll ,.'. Warner. 33 Yt. 570, 
Half of the 14th Century" (In:!:!). p. 103. 578 .. 
(Cambridge Studies in English Legal History. 9 HJ05. Atlanta & W. P. H. Co. t·. Atlanta 
No. II). B. & A. R. Co., 124 Ga. 125. 5:! S. E. a:w (rail-

For the authentic text of a statute, when its road ehartl'r granted by the Secretary of State 
contents arc disputed, sec alltc. § 1350 (enrolled under n gl'neral law. noticcd); 1861. Heaston 
COpy preferred to legislatiyc journals). v. R. Co., l(j Ind. 275. 278. 

~ 1900. State v. If. & C. Turnpike Co., 65 10 1876. Pl'rry v. R. Co .• 55 Ala. 413. 4:!G; 
N. J. L. ll7. 46 Atl. 700; 1832. Leland v. Wil- IS:!O. Ohio ctc. H. Co. t'. Ridge. 5 Blaekf. Ind. 
kinson. 6 Pet. :317. 3HJ (proceedings of the 78; IS72. Atchison T. & S. F. R. Co. v. Black-
Legislature on petitions for relief by indivirlu- shire. 10 Ktlll. ·177. 487. C07ltm: 190·1. 
als. not to be noticed or read as public laws). Chesapeake & O. C. Co. t'. Western Md. R. 

3 1809. Burnham v. Webster •. 5 l\las3. 2GO, Co., 00 :\Id. 570. 58 Atl. :34 (St. 1()04. e. 5G. 
:!G!J. affecting a spedfic railroad company. noticed); 

4 1853. Hammond v. Inloes. 4 :\ld. 13S. 1 n. ISGG. Wright 11. llawki1l8, 28 Tex. 45:!. 471. 
~ IS3::!. Pierce V. Kimball, 9 Greclli. Me. 54, The principle is often liberally treated: 

56. 1909. Dunn. :\Iatter of. 212 U. S. 374. 29 Sup. 
6 1855. Le\'y v. State. 0 Ind. 281. 283; 1888, :!99 (Federal incorporation by act of Congress, 

State v. Cooper, 101 ~. C. 6~S, 8 S. E. 134. noticed); 
So also for sundry kinds of laws: 1904. Dads 18()S. Miller V. Matthews, 87 Md. ·104, 40 
v. State. 141 Ala. 84, 37 So. 454 (local stock- Atl. 176 (notice taken of n statute chartering 
law. noticed). IL compllny to be sole surety Oll offidal bonds). 

7 1877, Albrittin v. HUntsviIle, GO Ala. 480. Bllt in thcor~' no prh'ate l'(lrporate charter 
492; 1850. Ahlerman v. Finley. 10 Ark. 42a, nccd Ill! noticcd; 186G. Winnipiseogee Luke 
428; 1800. Payne v. Treadwell. IG Cal. :!:!O. Co. v. Young. ·10 X. H. 420. ·!:!8 (corporate 
2:32; 1878, Doyle t'. Bradford. llO Ill. 416 (stat- name). 
ute applied. on special fucts}; 18ll4, .TonI'S t·. 11 18a·l. Beaumont t'. ~rountain, 10 Bing. 
Lake View. 151 Ill. 66:!. G75. :l8 ~. E. 6SS; ·lO4; IS:l0. BI'aty t'. Knowlf'r. 4 Pet. 15:.!, IG7; 
11;62, Macey v. Titcomb€!. III Ind. 135. 137; 100;;. Foley v. !tar, :!7 ll. 1. 1:!7, 61 At!. 50: 
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private act by a public one,12 or any amendment of a public one,13 wiII be 
noticed. 

In many States, by statute, the sensible rule has been adopted that all 
private acts are to be noticed.14 

(b) The or_4z:11QlLCCs. ... Ul(Lregulations of local got'cmment boards and councils 
are usually not noticed.!· - -- '-' -------,-------- , ._.-

, ' ... 

'(c) The regulations of CXCClltit·C dcpartments or administrative bureaus are 
sometimes, bllt not always, noticecl,16 

1896, Missouri, K. & T. R. Co. v. Colburn, gO O'Brien r. Woburn, IS4 ;-'['158.598,69 N. E. 350 
Te\:. 230. 3S ~. W. 15a. (eity) ; .l[i,,". ISiO. Winolla 1'. Burke. :'::i :\lilln. 

u 1880, Lavalle v. People. 6 Ill. App. l,'ii. :.:54 (city); Mo. 1:;,'i4. :\fooney v. l\:l'nnett. 19 
13 IS03. Parent v. Walmsly's Adm·rs. 20 Mu. ,'i51, 5;;5 (city); S. Y. ISii. Porter t'. 

Ind. 82. 86; ISi9, Belmont 1'. :'.lorrill, 09 :\le. Waring. 69 :\. Y. 250. :.:54 (city); Wis. 1898. 
314. ali. Stittgcn 1). UundIe. 99 Wis. is. i-! N. W. 5aG. 

11 Alaska: Camp. L. HIl3, § fU1; Ariz. COlllra: Ala.5I:a: Compo L. H1l3, § 912; 
Rev. St. 191a, Ch·. C. § 432; P. C. § 9·17; Minn. Gen. St. 191:l. § 12G5. § iii3; Or. 
Colo. Clomp. St. 1921, § i5; Conn. Gen. St. Laws 1920. § 90; 190(1, :'.inyhew t'. Eugene. 
1918. § ;;726 (" private or specialal'ts "); 1905. ,'iG Or. 102. 10·1 Pac. i27 (municipal criminal 
New York. N. H. & H. R. Co. V. Offield. 7S ordinance. notieed under loeal statutes. B. & 
Conn. I, 60 At!. i40; Ill. ISiS. Doyle r. C. Compo § (0); P. I. Admin. C. 191i. § 24i8 
Bradford. 90 Ill. 41G; Ind. Hurns' Ann. St. (city of ~lani1a); 1915. U. S. r. Hernandez, 
1914, § 37i; § 2049; IS01, Eel Hinr D. ::11 P. 1. 342, 349; Wash. H. &. D. COGe 1909, 
Ass'n v. Topp, 16 Ind. 242; Kan. Gen. St. § :Wl. 
1915, § 8027 (criminal cases; prh'ate statutc But n municipal court will notice a mu
pleaded by citation UJust be noticed); Ky. nicipal ordinance, by a refinement of quiddity; 
Stats. 1915. § 1624 ({·ourts shall notice" all 190G, Hill V • .\tbnta. 1:.:5 G:I. 697. 54 S. E. 3,'i4; 
acts and resolutions of the General AsseUJ- Ill. St. 1905. "'fay 18. § 54 (the Municipal 
bly"); "finn. Gen. St. 191:3, § 7n3 (civil Court of Chicago shall notice general crdi
cases); § 9H5 (criminal cases); J[o. Hev. nallces of Chicago and municipal bodies in
St. 1919, § 12{)0; Mont. Rev. C. 1921. § 11856 eluded therein. and puhlic laws of a l;. S. 
(criminal cases); Nebr. Compo St. 1921, State or Territory); ::it. lU05. May 18 (Pri
§ 8642; llicv. Rc\·. L. 1912, § ,'i072; S. C. mary Elections)', § 119 (this act to be noticed in 
Con. St. 1919. § 5-11; N. D. Camp. L. 1913, any municipality to whit-h it applies); 1899, 
§ 7462 (a prh'ate statute pleaded by citation Scranton t'. Danenbaum. la. • SO N. W. 
will be judicially noticed); § 10G9i (criminal 221; 1912. People t'. Quider, 172 Mich. 280, 
pleading); Or. Laws 1920, § 89; S. Car. 13~. W. ,'i.I(j; l!120. I\:yle r. Calhoun City, 
C. C. P. 1922, § 401; S. Dak. Re\·. C. 1919, 123 ~Iiss. 542. SG So. 3·10 (municipal ordi
§ 2367; Va. Code 1919, § 6190; Wash. nance); No Y. St. 191i, C. 3S2. aDlending 
R. & B. Code 1009. § 289; W. Fa. Code 1914, Greater N. Y. Charter § 155G (~. Y. city 
c. 130, § 1; Wis. Stats. 1919, § 2676. courts shall notice city ordinances); 1904, 

Iii Accord: A.la. 1857, Case v. Mobile, 30 Portland V. Yick. ·14 Or. 439. 75 Pac. 706 (and 
Ala. 538 (city); 19W. Glenn V. Prattville. 14 on appcal the Circuit Court will do the same; 
Ala."App. 621, 71 So. 75; Cal. 1909, l\lettccr and will also notice the municipal council's 
t'. Smith, 150 Cal. 572. 105 Pac. 735 (city ordi- journals); 1917, U. S. v. Blanco. 37 P. 1. 12G; 
nance); Fla. 1918. Stephens t·. Anderson, 192:!. Olympia t·. Nickert. Wash. • 203 
7fj Fla. 575, 577, 79 So. 205 (city ordinances Pac. 946 (superior court in It particular city 
noticed. under St. 1895. e. 4513, § 11, but only notices ordinances of the city); Wis. St. 1921, 
through the printed copy officialiy published; C. 390, amending Stats. 1919, § 4137. 
unsound); Ga. IS99, Moore 1). Jonesboro, 107 16 p,oderui: 11>94. Caha V. U. S., 152 U. S. 
Ga. 704. a3 S. E. 4a,'i (city); Ill. 1917, People 211, 221, 14 Sup. 513 (Iuterior Department 
ex rl!!. I3iacldy v. Coffin, 279 Ill. 401, 117 N. E. regulations for land-office suits. noticed); 
8,'i; Ind. IS57. Indianapolis & C. R. Co. v. 1896. Dominici v. U. S., 72 Fed. 46 (Treasury 
Caldwell. 9 Ind. 397 (county board); Ia. Department regulations. etc .• noticed); 1893, 
1859, Garvin v. Wells, 8 la. 286 (city); Kan. The Clarn. 5 C. C. A. 390, 55 Fed. 1021 (marine 
1S!JO, Watt v. Jones, no K:m. 201. ,'iG Pac. 16 inspectors' regulations. not noticed); 1899, 
(city, ill cidl cases); Ky. 1901, Horne 1). Smith v. Shakopee. 38 C. C. A. 61i, !J7 Fed. 
l'olehler. Ky. . G4 S. W. !HI> (city); La. 974 (regulations of Federnl lighthouse hoard, 
1852. Hassanl v. Municipality, 7 La. An. 495 nnt notil!ed); 1905. Sprinkle v. U. S., 141 Fed. 
(dty); Mri. 1895. Shaufc1ter v. Baltimore. 80 811, 819. C. C. A. (regulations of thr: com
Md. ·183. 31 Atl. 439 (city); IS!l8. Field v. missioner of internal revenue. noticed); 1906, 
Malster, SS ~ld. 691, -1l Atl.1087 i Ma88.1904, Nagle v. U. S .• 145 Fed. 302, C. C. A. (pO!t-
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§ 25i3. Same: (2) Foreign Law. Th~I(l~vs_g!fQ!:~ig!! n?-Ji<?x:!.~3.l!~! Statcs
not being laws of the forum at all, except by casual adoption will n<?t be 
noticed.' But here some further discriminations are necessary: • ""'ta) Adm£ralty law, so far as international and therefore common to all 
Stutes, may be noticed.2 

(b) The State law of another of the States of the United Slates is in theory 
that of an independent s0vereign; hence its law, equally with the laws of 
other nations, wilUn .thc01·LI2ot be noticed b:-' the Courts of ariofher of the 
United Staie'y.3 But this theor~:-rs"ri'o\\-;:liitiquatcd hypocrisy, as applied in 

office regulations not noticed; "it is n hopeless 
task for an appellate court to detemline whllt 
such regu(:ltions were nt any particular time 
{witlwut furmnl pleading and evidence]; it 
IlIUst either nccept counsel's statement. or it
self make inquiry of the particular departll\('nt ; 
neither of which practices i<! to be CUlll
mended"; why not ask the opposing counsel 
if he disputes the text?); l!H:!, Robinson ,'. 
Baltimore & O. R. Co., :!:!:! LT. S. 50G, 3:! Sup. 
114 (a statute making aJmissible the reports 
of the Interstate CUllIllierce Commission's 
deci~ion5 dlJe~ nut obliJ.:e a trial ClJurt to take 
iudicial notice of sueh decisions; but sUfl·ly 
the learned Court should ha\'e guarded it~ 
opinion against lea\'ing the irnpres.,ioll thnt it 
sanetioned the petty and ullpracti~al view 
that the decisions of such a national Lody were 
not justly noticeable by the common law 
principle); 1918, U. S. v. Miller, D. C. S. D. 
Fla., 249 Fed. 985 (Presidential regulatiOlls 
issued under St. 1917. :\!ay 18, Selecti\'e Sen.-
ice Act, noticed); 1921, Givens v. Zerbst, 255 
U. S. 11, 41 Sup. :!27 (general orders of War 
Department, noticed); Alabama: 1920, Law
rencehurg R. M. Co. ". Joncs & Co., 20·1 Ala. 
59, 85 So. 719 (U. S. food administrator's 
regulations under U. S. Ht. Aug. 10, 1917, 
noticed); 1920, Webb v. White Engin. Co., 
204 Ala. 429, 85 So. 7:!!! (U. S. Employees' 
Compensation Commission's declaration as to 
status of employees of U. S. Nitrate Plnnt 
No.2. noticed); Indiana: W05. Cllrr t'. First 
Nationnl Bank, 35 Ind. :\pp. 216, 73 N. E. 
947 (U. S. Post-Office departmental regula
tions, noticed); Maine: 1881, Low v. Hanson. 
72 Me. 105 (" rules and regulations of one of 
the departments established in accordance 
with the stlltute" are noticed) ; Maryland: 
1920, Hettleman v. Frank. 13G l\Id. 351, 1I0 
Atl. 715 (selecti\'e ser\'ice regulations by the 
President, under U. S. St. May 18, 1917, 
noticed); J,fassachIlSftls: 1893, Com. r. 
Crane, 158 Mass. :!18, 33 ~. E. 388 (internnl 
re\'enue regulations as to oleomargarine, not 
noticed); Mi8sollri: 1893, Campbell v. Wood. 
116 Mo. 196, 202, 22 S. W. 79G (surveyor 
general's instructions to deputied, noticed); 
1917. Christy v. Wabash R. Co., 195 Mo, App. 
232, 191 S. W. 241 (a rule of the U. S. Intcr
stnto Commerce Commission would be no-

... 

ti('ed. if the judieinl knowledge were duly 
in\,oked by mution); ""ebraska: 1902, Larson 
v. First Xnt'l llank, 66 :>:ebr. 595, 92 :-;. \V. 
7:!!! (regulations of the Indian bureau in the 
Interior Department, noticed); Sew Jle:xico: 
1899. U. S. r. Gurnm, 9 :>:. :\1. GIl, 58 Pac. 
398 (Interior Department r~gulations for 
license to cut tim bel', noticl'd); Sortll Caro
lillll: 1906. St:ltet'. Southern H. Co., 141:-;. C. 
84(), 5-! S. E. :!9.! (Federal quamntine re~la
tions of Department of Agriculture. noticcd) ; 
W<I8hillfJ/on: 1901, Whitney v. SPr:ltt, 25 
Wnsh. (;2, G4 Pac. 919 (rules and decisions of 
U. S. land-office, notired). 

§ 2573. 1 E.'1I0. 1i'11:>, Frcmoult v. Dedirc. 
1 P. Wms. 4:!9 (Holland); U. S. Fed. 11>:32, 
Strother t'. Luca~, 6 Pct. iG3, 7GS; lSi:!, The 
Pawashick, 2 Lowell 142; 1Si5, DainesI.' v. 
Hale, 91 U. S. 13, 18; 1921, The :Hanna 
Nielsen, 2d C. C. A., :!73 ICed. 171 (marine 
tort; British law not noticed); Haw. 1884, 
Board r. Estrella, 5 Haw. 211, 214 (law of 
Portugal); P. I. 1915, Ya.m Ka Lim v. 
Insular Collector, 30 P. 1. 46 (laws of China) ; 

By statute the rule hns sometimes been 
changed: Mich. Camp. L. 1915, § 12513 
(constitution. laws, and resolutions, of another 
U. S. State or Territory, or of any foreign 
state, may be judicially noticed); § 12515 
(similar, for unwritten or common law); J,[is.~. 
Code 190G, § 1015, Hem. § 735 (law of .. any 
foreign country" shall be noticed); IV. Va. 
Code 1914, c. 13, § 4 (foreign law ... statutory 
or other" is to be noticed). 

Compare the citations ante, § 2536 (pre
sumption as to forcignlaw) and § 2558 (proof 
of law to the judge). 

z 1S01, Talbot v. Seeman, 1 Cr. I, 37 
(French marine decrees as to neutral com
merce, noticed as laws); 1871, The Scotia, 
14 Wall. 170,188; 1899, The New York, 175 
U. S. 187, 20 Sup. Gi (Canadiall statute 
adopting Revised International Regulations 
for Navigation, noticed). Contra: 1872, Tho 
Pawashick, 2 Lowell 14:!, .,clllbic. 

3 In some Courts. a distinction is made 
bctween statute and common law; Ala. 1889, 
Insurance Co. v. Forcheimer, 86 Ala. 541, 5 
So. 870; Ark. 1901, Louisiana & N. W. R. 
Co. v. Phelps, 70 Ark. 17, 65 S. W. 709 (but 
here u. statute of 1899 changed the law); 
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thi:; field, and there is a wholesome tendency to abandon it.4 Where 
the law of another of the Clliteti States is in\'olved, the ]JresllInpiion of 
'\'imilarity of the foreign law (anit', § 2536) may renner assistance. The 
Courts ha,'e failed to work out a theor,Y of the relation between that presump
tion and the present principle of judicial notice.;; There is much apparent 
inconsistency, and ~'et both principles have a legitimate bearing. 

(c) The Federal/au's of the United States (as well a" of Canada) are equalh' 
- - . .~.-- -- ... 

the laws of cdck'Sfiife;-alld'hence~dle Courfs"or-ori£of tlie States notice them, --- ----"' ... _.-
whether ordiliary·j1~~ii.e acts of Congress 6 or treaties,7 They are of course 
noticed b\' the FcileraI Courts.s 

• 

Cal. 18.54, On'cnder 1'. Guild. 4 Cal. 250, 253; 
Colo. 1boG, Polk v. Butterfield, 9 Colo. 32tl, 
12 PnC. 216; Corln. 1S:!3, Brackett v. Xorton. 
-1 Conn. 517. 520; 182., Hcmpstead v. Reed, 
6 Conn. 4S0, 4SG; 18:3 •• Dyer v. Smith, I:! 
Conn. :184, ;,00; IS4a, Hale 1'. S. X. Co., 15 
Conn. 5:lU. 5·W; Fla. ISO:;, Sammis 1'. Wight
man, :U Fla. 10, ao, 12 So. 52G; 1896, Duke 
v. Taylr,lr, a7 Fia. G4, 19 So. 1 i2 (hcre the law 
of organization of corporations); Ga. 18G8, 
Simms t .. Express Co., 38 Ga. l:!ll; Ill. 1860, 
Chumascro v. Gilbert, 24 Ill. :!03; IS05, 
Fmis t'. Rank, 158 Ill. :!:J7, ·11 X. E. 1118 
(the authority of a foreign notary to adminiRtcr 
an oath); Ind. 1859, Johnson v. Chambers, 
12 Ind. 102, 105; Ind. T. 1UOO, Hockett v. 
Alston, 3 Ind. T. 432, 58 S. W. Gi5 (law of 
Cherokee Indian tribes in the Territory, not 
noticed); I!lO:!, Sass v. Thomas, 4 Ind. T. 331. 
69 S. W. 8!l3 (Chickasaw law); HJOa, Rowe 71. 

Hendersoll, 4 Ind. T. 50 •• 76 S. W. !!50 (suit 
between Chickasaw Indians coneerning land in 
the Chiekasaw Xation; the Chickasaw law 
not notieed); Kan. 1900. Alexandria A. & 
F. S. R. Co. v. Johnson, 61 Knn. 41i, 59 Pac. 
1063; La. 1002, Rush v. Landers, 107 La. 
519,32 So. 95; Md. 1867, Baltimore & O. R. 
Co. 1'. Glenn, 28 !\Id. :!87. 32a; Md. 1021. 
Goldsborough v. Tinsley, 138 Md. 411, 113 At1. 
84-1; .Mass. 18G8, Kline v. Baker, 99 Mass. 
253; lSU3, Chipman v. Peabody, 159 !\lass. 
420,423,34 N. E. 5G3; Minn. WOI, Crandall 
v. R. Co., 83 !\linn. 190, 86 X. W. 10; Mo. 
1857, Charlotte v. Chouteau, 25 !\Io. 465, ,1i3 : 
N. J. 1868, Condit v. Blackwell, 19 N. J. Eq, 
193, 19G; N. C. 1857, Hooper t·. Moore, ,'; 
Jones L. laO, 132; Okl. 1900, Greens\'ille X. 
Bank V. E"ans S. B. Co., 9 Oklo 353, GO Pae. 
:!49 (laws of Arkansas, as extended by Fedcral 
Act to Indian Territory, not noticed; leading 
opinion); P. I. 1!l18, Johnson's Est .. 39 P. I. 
157, 172 (laws of a U. S. State will not be 
noticed); R.I. 1898, Tnylor V. Slater, 21 R. r. 
10·1, 41 Atl. 1001; Tex. 1850, Anderson v. 
Ander~on, :!3 Tex. GaO; n. 1899, Murtey v. 
Allen, 71 \'t. 3i7, 45 Atl. i5:!; l'a. 1817, 

Warner r. Com., 2 "a. Cas. 95, 98; 1S9t), 
Union C. Ins. Co. t'. Pollard, 04 ,"a, 146, I.';2. 
26 S. E. 421; 1896, App t·. App, 106 \'a. 253, 
55 S. E. 672 (Pennsylvuniu probate law). 

• CANADA: The intercolonial laws ure by 
statute to be noticed: Dum. St. 18!la, C. a 1. 
§ 7. It. S. W06, e. 145, Evidence, §§ 17, IS 
(specified kinds of British imperial, provincial, 
and cololliallaws. to be noticed); B. C. Rev. 
St, 1911, C. 7S. § 27 (like Dom. E"id. Art 
§ 17); MaTI. Rc". St. H113, e. U5, § Ii (like 
Dom. Evidence Ad, § 17, spceially mentionilW: 
•. this province"); .lIaTlitoba deserves a special 
compliment for a liberal and fraternal statute 
authorizing judirial notice of the laws of .. any 
part of the United States of America" (R. S. 
H113, C. G5, § a:!). 

UNITED STATES: A.rk. Dig. 1019, § 4110; 
1015, Estcs 7). Merrill, 121 Ark. alll, 181 S. W. 
136 (marriage-law of Ohio noticed); Mich. 
Camp. L. 1UI5, § 1:!51:~ (constitution, laws, 
and resolutions); § 12515 (unwritten or COUl
mon law); JIi.,s. Code 1901l, § 1015, Hem. 
§ 7aS; 1854, Batcs 1'. McCully. 27 Miss. 584 ; 
W. }"a. 1895, Lockhead 1'. B. S. W. & I. Co., 
40 W. Va. 55a, 21 S. E. lO:n; Wis. Stats. 
1919, § :Wi6, and St. Hl21, c. 214 (adding 
Stats. § 2135m). 

A statute sometimes regulates the mode of 
evidencing: TeTln. Shannon's Code 1916, 
§ 5586 (a statute read in evidence in a lower 
Court will be noticed in a Superior Court, 
without transcription). 

5 For a good ('X position of the distinction 
het.weCll noticing the domestic law, proving 
the foreign law. and "r.~suming it, Bee Hooper 
1'. Moore, 5 Jones L. N. C. 132. 

6 1873, Morris t'. Da\'idson, 49 Ga. 361; 
1832, Chesapeake & O. Cnnal CO. V. B. & O. R. 
Co. 4 G. &: J. Md. I, 63; Miss. Code 1906, 
§ 1015, Hem. § ia5; 1lii2-3, ~lirns V. Swartz, 3i 
Tex. 13; 1904, ~Ietropolitan Stock Exchange 
1'. Lyndonville X. Bank, i6 Vt. 303, 5i At!. 101 ; 
1871, Bird 1'. Com .. 21 Gratt. Va. 800. 80S. 

1 CAN.WA: 1912, Republie of France 1'. 

l'c'llgnct, Sask., 1 D. L. H. 204 (extradition 
• 

81850, U. S. 1'. ReYI\l~S. 0 Unw. 12'1. 147 cession of Alaska, MlLr~h ao. 1867. tllP i,roto-
(Louisiana treati~s of ('('sHinn); ISUt), Callsen col of tran~fcr, and the inventories lind IIl:lP 

t'. Hope, 75 Fed. 7.:;8, 7G1 (the Treaty of nttached). 
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§ 257:3 JUDICIAL XOTICE [CHAP. XC 

(d) Since the judicial powers of the Federal Courts extend to many cases 
arising under the laws of the \'arioHs States of the T:lliOIl, such State lalL's 
are for the purpose in hand part of the law of the Federal Courts, and wiII 
therefore he noticed by them. 9 Extending this principle, it !las been held 
by State Courts that in cases where appeal may be made to the Federal 
Courts on questions of Federal law, e. g. the effect of a judgment in another 
State Court the law of such other State ma~' be noticed. tO 

(e) So far as by subdh'ision Dr amalgamation the former laws of another 
sovereignty have to an~' extent become a part of the law of the forum, such 
funner law of the other sO\'ereignty ma,\' properl~' be noticed. This principle 
has been applied to the laws of another of the rnitcr/ States from which that 
of the forum was former! by subdivision,u to the laws of ?\[exico,12 to the laws 
of the British colony of PenI1sylvania,t3 and to the laws of England before 
the American Hevolution; but is, of course, not applicable to the laws of 
England since that time.14 

(f) The theory of extra-terriforiality here "makes an interesting complica
tion; which, however, is easily soh-ed if sound principle be followeclY 
trc!\ty noticcd. without putting in cvidcnce 
the .. Canada Gazettc." under Rev. St. C. 
1906. c. 155. § 8. Extradition Act). 

U~ITED STATES: Kan. H104. LaRuc t·. 
Kansas 1\1. L. Ins. Co .. 6S Kan .. 539. 75 Pur. 
494 (Spanish treaty of thc Philippincs); Minll. 
1860. Carson t'. Smith. ;, l\rinn. 78 (Indian 
trcaty); Nebr. 1!l13. Butsdlkowski v. Bracks. 
94 Nebr. 5:32. 143 ;-.;-. W. 9:2:3; S. Dak. 1906. 
Pcano v. Brcnnan. :20 S. D. :i4:2. 106 X. W. 
409 (Indian treaty); Jri.~. 1854. l\Iontgolllcry 
t', Decley. 3 'Vis. 700 (Ash burton trenty). 

u 1835. Owings t·. Hall. 9 Pet. 607. 624; 
1888. Liverpool & G. W. S. Co. 1'. Ins. Co., 
1:20 U. S. 397. 445. 0 Sup. 460; 1893. Loree 
t·. Abncr. 6 C. C, A. 30:2. 57 Fcd. lfi!l (Pcnn
sylvania before 1788); 1894. :'IIcrchnnts Ex('h. 
Bank v. McGraw. 8 C. C. A. 420. 50 Fed. 9iZ 
(Wisconsin); 189·1. Western & A. R. Co. v. 
Roberson. 9 C. C. A. 640. 61 Fed .. 5!l2 (Georgia 
and 'l'enncsscc); 1 !JOI. Barry 1'. Snowden. 106 
Fed. 571; 1884. Lamar v. l\rieou. 114 U. S. 
218. 5 Sup. 857 (whether in statutes or in 
decisions); 1912. l\Ionongahela R. C. C. & C. 
Co. v. Schinnercr. C. C. A.. 106 Fed. 375 
(whethcr in statute or in der:isions); 1015. He 
Porto Rico Progrcss Puh. Co .. 8 P. R. Fcd. 26·1 
(Ncw Yorklawof fraudulent trnnsfcrs.noticcd). 
COlltra: 1808. Wilson I'. Owcns. :~O C. C. A. 257. 
86 Fed. 571 (notice of ~hc law of the Chickasaw 
Nation in the Indian Territory. not takcn). 

So too in Canada: Dorn. HI"'. St. 1906. 
c.145. §§ 17. 18 (cited supra. 11.4); 1007. Logan 
r. Lee. 39 Can. Sup. all. :H3 (the Dominion 
Supreme Court notices laws .. in any of the 
provinccs or tcrritories of Canada"). 

'rhe District 0/ CoiumlJia's courts arc for this 
purposc Fedcral: Hl07.l\Ioorc !'.Pywcll.:l!l D. c. 
App. 312 (action fordcath based on a Maryland 
statute not pleaded; the :ltatute noticed). 

The Fedc-ral Supreme Court. howcvcr. on 
th" scholastic theory that it cannot know on 
apppal what the Court helow could not know. 
has dCl'linpd. on writ of error to a State Su
premc Court. to not icc what the latter could 
1I0t notipc. i. c. the law of a sister Statc. lS8,j. 
Hanley t'. Donoghuc. 116 F. S. 1. (j Sup. 242. 

10 1863. Butcher t'. Hank of Brownsville. :.! 
Kun. 70 (Penn~yh'unia judgment); lSi 1. 
Shotwell t'. Harri~r)n. :22 ~Iich. 410, 4J.l (cl'rti
fied cop~' of 'I ;\!as~achusetts dcrd); 1S56. 
Ohio 1'. Hine!unan. 27 Pa. 470. ·182 (Ohio 
judgmcnt; leading opinion. hy Woodward. 
J.); 1876. Paine t'. Schenectady Ins. Co .• 11 
R. 1. 411. ·lUi (Xcw York judgment); 1922. 
Hcwett t·. Hcwctt. H.!.. 111 At!. 883 
(custody of a minor; laws of ~fassachu:;ctts 
noticed); 1900. Trowhridge t·. Spinning. 23 
Wash. 18. 62 Pac. 124 (jurisdiction of a city 
eourt of fit. Loui~. Mo .• noticed); 1867. Jan'is 
v. Rohinson.::.!1 Wis. ii:2a (::\fichigan judgment). 

11 Hl1:2. Pa PclekaI1P's Titlc. 21 Haw, li5. 
187 (Hawaiian I"lallds hefore annexation. 
noticed); 18:2:2. Henthorn 1'. DO('. 1 Blaekf. 
Ind. 157. WI. W:l (printed st'ltUtc hook of 
Virginia judi"ially noti('cd liS of a State orig
inally so\'erpign in Indiana). 

12 1895. t:. S. I'. (,Iuwes. 159 U. S. ·152. 16 
Sup. 57 (the laws and reb'1.Iiations of Mcxico 
pcrtaining to i:llld-grnnts made prior to the 
ccssion of 1848). 

13 1893. Loree v. Ahner. 6 C. C. A. 302. 57 
Fcd. 159 (statutes of the coJony of Pennsyl, 
vania and of the Statc under the articles of 
Confcdcrtltion) . 

u 1000. Electric Welding Co. t·. Prince. 200 
l\Iass. 386. 86 X. E. (H7; 1888. Lh'erpool & 
G. W. S. Co. ". Ins. Co .• supra. note 0. 

16 The corrcct principln was long ago !'x
pounded by Mr. (later C. J.) Piggott. in his 
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§§ 2565-2;jS3) LAWt; § 2.573 

All the foregoing quiddities nre thoroughl~' unpractical. The judges 
manipulate an esoteric logical dream-machine which has caused them to 
forget the world of reality. Judicial power should be used to get at the facts 
more directh' and candidly. • • 

§ 25i4. Political Facts: (1) International Affairs; Seals of State. The 
external politic.al_facts _ oC infc!,-!I!!iO]wl affairs, as distinguished on the one 
halld froii} the common international law (anie. § 25i:3) und on the othel' 
hand from the domestic political facts of the forum of the Court ClJOsl. 
* 2;5i5), cannot be said to be the -.:'lubject of judieial 1I0tice.1 In the chief 
instance likely to comeirito litigati~;;·,riallle~\-=-: . the £'.l'istelll'f' of a pariiclllar 
foreign State as independent among nations, the Court follows the action 
of the Executi\'e of the forum; it recognizes this action, not as an inter
national fact, but as a domestie political faet (allte. § 2566, par. 3). In an
other instance sometilne~--l:;~li~i(fere(f -to faJi under this head. namely, the 
authenticity of a IJl1rportin.q seal of a foreign State or juc1ge, the process is in 
truth one of presuming genuine the spccific seal-impression ofl'ered (antI'. 
§§ 21U:3-21Gli); for although it might bc possiblp to predicate judicial knowl
edge of a seal's design. it is preposterous to sa~' that a judge can know 
whether a specific impress is genuine or who affixed it. Still another fact 
sometimes here classed. namel.r, the cxistence or effect of a foreign judgmcnt 
is either a question of substantive law. not of eYidence (ante, § 1:347), or a 
question of proving the foreign record by ordinary means (anfe, § 1681). 

§ 2')i5. Same: (2) Domestic Political Organization; Boundaries. Capitals, 
etc. So far as the facts of political organization and operation of the State 
are determined ill the law, the~' are judic·ially noticed as a part of the law 

masterly trt'atist' on Extra-Territoriality; it 
is now recognized in the British decisions: 

Enoland: I!JOI. Seeretary of State for For
eign Affairs t'. Charlesworth. App. Cas. a7:l 
(land taken for public purposes in l\IOlJlha!;:l. 
Zanzibar. where extra-territorial jurisdiction 
ohtained; the consular Court held entitl('d to 
take judicial llotice of Zanzibar l\IoharnnH'dan 
law. sin~e the extra-territorial judic·ial author
ity is a d('legation by treaty of Zanzibar SO\'

or('il!nty to the foreign consul actin/.: as a 
Zanzibar judl!e); Hl04. Macdonald I'. Ander
son. H. B. :\1. Supreme Court for China. I 
V. S. Extra-territorial Casps 77 (Lohingier). 
Korth China Herald. LXXII. 247, .Jan. ltl. 
lH04 (British jud/.:es in China noti"c Chim'"'' 
law. on tIll' theory of St'cretary of Stllte ,.. 
Charlesworth. supra); 
[;"itcd SllIt.'": 18,5. Dainese 1'. Hale. !JI F. S. 
13 (extra-territori:.1 jurisuiction in Eh'ypt.laws 
and usage.; of Turhy not noticed); 191-1. 
Dahlke 1'. Brown. F. 8. Court for China_ 1 
Extra-t('rr_ Ca •. :1-10 (h'ase by Gennans iu 
Chiua; thp Gernwn law not noticed); WI·I, 
l'- S. 1'. Arm.tron!':. V. S. COtlrt for China. 
1 E:dra-i('rr_ ('a~. :l·l!l (opium-importlLtion; 
la'll' of China noticed. on the theory of 

• 

Secretary of State 1'. Charlesworth. Eng .• 
.,"pm.) 

§ 2574. I Except such facts as fairly fall 
within tlw prilH'iple of t'ommOll notoriet~· 
(posl. § :!5S0) or Exeeuth-e adion (ante. 
§ :.!.56G); c. 0 .• a stale oj It'lIr: 17!)7. :-.raclane·s 
Trial. ::!G How. St. Tr. 7U7; 1805. Dolder r. 
Lord HUlltindield. 11 \' •. ~ .• Jr. :!S:l. :.!(J2 ("that 
Frullce i~ now at w~\r with .·\u~tria." not no
til'ed' oth'!rwiseof being at war with England) ; 
v-,,~. R. t·. Dc Bl'rcnger. 4 ~r. &. S. 67. 6!1 
(Ellenhorough. L. C. J .• said "there were so 
many statutes which spoke of a war \\;th 
France that it was impossible for the judges 
not to take judicial notice of it •. ); and this 
includes a civil U·llr. as well as illSllrrectfon in 
80me forms: 1862. Prize Cases. :! Black U. S. 
6a5. 667 (civil war \\;th the Southern Con
federacy); InD·!' LaRue t·. Kansas ~r. L. Ins. 
Co .. 6S Kan. 539. 75 Pac. 494 (insurrection in 
the Philippines before HlO1). 

Otherwise of the dale of endino of a war: 
I!J:!2. P:llmeT r. Pokorny. "Heh. • 186 
K. W _ 505 (con~"!lct of employment: .. the 
question of [sic?] whcn the war closed is not a 
judicial one. hut one to he detel mined by the 
politieal dcpartlUl'lIt of the government." 



• 

§ 2.5i.5 JUDICIAL ~OTICE [CHAP. XC 

(anie, § 2572). The chief difficulty comes in distinguishing between what is 
contained soleIy and abstractly in the law. and what depends more or less on 
specific official acts done under the law or upon the application of the descrip
tive terms of the law to concrete things. Courts arc apt to be extremely 
libe.ral in drawing the line so as to favor judicial notice . 
.. :. In regard to the territorial descriptions in political law boundaries, 
capitals, SUf\·e.\·s, roads, and the like· • it is difficult to make any generali
zation; ill the liberal applieation of the prillciple, exact consistency is hardly 
possible. l 

• • .. . 
§ 2575. I The following arc illustrations: DeBt,ker v. R. Co .• 106 Cal. 257. 39 Pac. tHO 
ESGL.\sn: 17::!1, Fazakcrlcy v. Wiltshire, (the ('ourse of a river fr"quently mentioned in 

I Stm . . tt):!, .j(i!) (per Eyre, J.: "We must takfJ statutes, and t/", boundary of a dty, noticed) ; 
notice of the extents of ports"); IS::!I. DeybfJl's Ib!)5, Schwerdtle t', Plat'er Co .. lOS Cal. 5S!), 
Case, ·1 B. & Ald. :l·t:!, :!4G (" the general dh'i- 41 Pac. 4·IS (that certain land is within the 
sinn of the kingdom into counties," noticed) ; puhlic domain, not notic"d); I~D5, Diggins 
18·!:!, Brunt v. Thompson, :! Q. B. 7s!) (that a v. Hartshorne, 10.-; Cal. 15·1, ·11 Pac. :!sa (that 
certain part of the Tower of London was within u mapped space iti correctly 1(J('att'u, i. c. that 
the boundary of the city of London, not no- bOllndaries netually run at U J.;h·en spot, not 
ticed); 185G, Cooke r. Wilson, I C. B. N. s. noticed); 189G. People 1'. FUllst, 11:3 Cui. 17:!, 
W:l, W;j (that the colony of Vit-toria is out of 45 Puc. 2Gl (that :I town is a county seut, 
England, notic"d). noticed) ; 

U!o:ITt:U STATES: Pcd,:ra/: 1824, The COllllecticut: IS51i, State t'. Powers. 25 Conn. 
Allollon, 9 Wheat, 3G:!, 3N (" public {ucts and 48 (that Stonington i~ in XCI\" London county, 
geographical positions" are to bf' noticed); !lOticed) ; 
Isaa, Peyroux t'. Howard, 7 Pet. a:! I. 34:! (that Georoia: 1901, Perry v. State, II:! Gu. 9:lli. aD 
the port of ~"W Orleans was within the juris- S. E. 31.5 (on e\'idencc that a town is in the 
diction, as depending on the ebb and flow of State, the county of its locatiou will be no-
tide at that point, noticed); 1!117, Younge t'. ticc;d); 
U. S., 4th C. C. A., :!7:! Fed. 7SS (location of Idaho: Compo St. 1919, § :1793 (county court 
P. in the northern district of W. \·a., noticed) ; to take judicialnotic!) of first duss city within 
19:!1. Young 1'. C"lifornia State Board, lIth the county); § aS5!) (similar, for second cl",;s 
C. C. A., :!7:3 Fed. ao (olTense against the city) ; 
Drugs Act; notiec taken that Calexico and lUi/lOis: 18:l2, Ho,;s v. Heddick, 2111. 73 (the 
.\lexicala arc u single town, the boundary boundaries of a county, noticed); 1873, Good-
between :\Iexico and California running ing V. :\lorgan, 70 III. :!75 (similar); ll-iili, 
through it) ; Gardner t'. Eberhart, 8:! III. :l16 (the >3l1h-

AI"balTll1: IS57. King v. Kent's Adm'r, 92 division of town and city property into blocks 
Ala. 5·1:!, 55:.! (the location within the State of nnt! lots, etc., noticed); IS!)7, Senr V. Lyon, 
certain lands defined by statute. notieed); 170 Ill. a95, 48 N. E. 926 (a homcstcl,d CO\'cr-
IS.58. Lcwi; r. Harris. 31 Ala. GS!) (that lands ing more than one lot; notice taken of the 
of F. Co. were held under U. S. government hlock and lot suhdidsion); 11"9S. Gilbert 1'. 

title, noticed); 1872. SlIIitha 1'. Flournoy's Nat'l C. R. Co., 176 Ill. :.lSS, 5:! ~. E. 2:! (that 
Adm'r, 47 Ala. a45 (that I::ufaula is a city, in an incorporated town is in a ginn county. 
Harbour Co .. cte., noticed); IS!J8. Waters V. noticed); 1900, McCoy V. World's Columhian 
State, II7 Ala. IS9, 23 SO. 2S (locution of n Exposition, 186 III. 356, 57 N, E. 104:l (location 
!Jublic road in II. Co., not Iloticed); of;the Exposition in Chicago, noticed); !!JUI, 
Arkansas: 1895, Re Indepcndence Boulevurd Gunning v. People, 189 Ill. 165, 59 N. E. ·!!J·l 
- Ark. ,au S. W. 773 (limits of a muni- (that the "Reliance Builtl'.lg" is located in 
dpality, noticed); !!lOO, St. Louis Iron 1\1. & the town of South Chicago, not noticed) ; 
S. R. Co. V. Clldy, 67 Ark. 51:!, 55 S. W. 929 Indiana: 1877, Steinmetz v. Versailles & O. 
(that "Glenwood" wns in a certllin county, Turnpike Co., 57 Ind. 457 (that a rond be-
not noticed); 1900, St. Louis I. M. & S. R. twecn two towns would lie within a county, 
CO. V. l'oIagness, G8 Ark. :!8!l, 57 S. W. 933 (thnt noticed); 1877, Murphy V. Hendricks, 57 Ind. 
a town is in a certnin county, noticcd); 1909, 593 (Congressional Hun'ey of Northwest Tcrri-
Lymnn v. Stute, 90 Ark. 596, 119 S. W. 1116 tory. notic~d); 1897. BOllrd V. State, 147 Ind. 
(locution of a city in u county, noticed) ; 47G, 46 N. Eo 908 (the IIrea and boundaries of 
Cali/omia: IS93, People v. Etting, 99 CIII. n county, noticed) ; 
577, 57':1, 3·1 Pac. 237 (that Ii certnin town ill Kansas: 190G, Topeka v. Cook, 72 Knn. 595, 
within a county and is its county-scat, Il()- 8·1 Pac. 37G (location of nn alley within city 
ticI'd); 1894. no~ers t'. Cndy, 104 Cnl. 28S, Iimit~, not notil"c<i); 1906, Stnte V. Hickscckcr, 
:IS Pac. 1 (government llurvey. noticed); 1895, 73 Kan. 495, 85 Pac. 547 (that C. WUl! a city 
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POLITICAL FACT;; 

§ 2576. Same: (2) Domestic Officials, their Identity and Authority; Genu
ineness of Official Documents. It is the law that creates certain ofIices, and 
attributes certain dtlties and authorities to the incumbents; but whether the 
incumbent at a given time and place is a specific person depends on external 
political action, sometimes recorded or notorious, but sometimes neitlll'r. 
Courts ha\"e soh'cd this application of the principle b~' considerations of 
practical good sense and cOIl\'enienee; which are, howen·r, difficult to 

of the second e1as", noti('cd); 1 !IUf;, Wnrdl'n 
~. Cole, 74 Kan. 2:!G, 1>6 Pa~. -to4 (Ioration ',f 
n railroad company as to II sertiun of pulolic 
lanrl, under a Federal Statllt'~', noti('cd); H)~O, 
~tate v. Pack, !Un J~an. I~S, IbG Pae. 'j4:.! 
(that" Gardnt'r" mp:Uls II town in Johnson 
Co., Kansas, IlotiPf'd) ; 
LOlli.,ifllla: 1921, ~tate 1'. ~I<.'('radit, ).19 La. 
!;:.!5, 90 So. 210 (that <'ertain town8 arc in II 

('('rtain parish, noti,,<,d) ; 
Maine: IS5:;, Ham t'. Ham. av ~Ie. ;,W:l 
(r(HllIty linl's, lind till' tow liS tlwrein. notic("!) ; 
ISIi:l, ~Iartin r. :\1anin. 51 ~I(·. :JG6 (that II 

town is within II (·prtain pOllnty. notired): 
l~n;, State 1'. :-:inlp!'iOfl. Bl ~ft·. ,-..;:J. :Hl At1. 2,~7 
(the town (If W"tpn'ille, nrJlirr'd 10 be in the 
count\· "f }\PIlncher') : -
.UrlS3acl.lIscll.,: IMiO. ('om. 1'. Desmond, 103 
Muss. 445 (tlwt Suffolk (·(,unt.,· i~ a rounty 
of ~Iassarhu",tts. notieerl); 1."n4, ('om. ,'. 
\\'h("('I('r, 1t3:.! ~Iass. -t:!!I, as X. E. 1115 (the 
county within whit'h II town lay, not notiN'(11 : 
Jfichioa71: 18G4, Cummings t'. :';ton(', 13 Mich. 
70 (that 110t all of the St. Clair riv('r is in 
Michigan, nOlic('d) ; 
M innc8oia: UiSS, Quinn v. Champagne, 3S 
Minn. a23, 37 X. \Y. 451 (the I(cneral systcm 
of governmental SUf\'eys, noticed); 1806, 
Baum:mn t'. Tnlst ('0., 6tl ~Iinn. 227, GS X. \Y. 
1074 (location of a city within a ginn cOllnty, 
noticed): 11'9S, Kretzschmar t·. ~I(,('han, 74 
Minn. :211, 77 X. W. ·11 (that a piece of land 
is in a certain cOllnty. not noticed) ; 
Missouri: IS94, State v. Pennington, 124 1\10. 
38S, 27 S. W. 1106 (county-scat, noticed); 
1904, Stealey v. Kansas City, 179 ~10. 400, 
78 S. W. ,~99 (that a certain a"Pnlle was within 
five miles of the city limits, not noticNl) ; 
;\'rw Hampshire: 1860, Winnipispo.:('e Lake 
Co. v. YounJ,:. ·,0 X. H. 420, 42f1 (counties lind 
towns, notic('d) : 
l\'ew Mexico: Annot. St. 1915. § 296a ("or
ganization and "xi~tcncc of uny irrig!ltion 
dbtrict" to be noticed. nft('r filing of a copy 
of Board's order) : 
North Carolina: IS!'J6. State t·. Snow. 117 X. C. 
774. 23 S. E. a22 (.,ounty-namps. noticed as 
Bu('h): 
Oklahoma: ]fIOfl. R('a ,'. Statr. a Ok!. Cr. 2SI, 
105 Pnr. 3"-G (that no county of Pontotoc 
exi~ted befur!! ~tat .. organization in W07, 
notit'l'd) : 
Philippi", 1.,(. lfWl, l:. ~. r. Chlln ~Io. 2~ 

r. J. :!a:l (surny of city into blocks, .. tr., 

lIotif·"d): !filS, t·. 5. t. Alnhot. as P. I. flOS 
(I'lI'"tioll flf " !lllInicipality within the juris
diction) : 
Rhode 1.,hll"l: 11:':;5, State ('. Dunwell. :i R. 1. 
127 (the b"'llld:lric~ of til<' Statl' a~ ..\ailll(·d by 
it. rf:'·")!lliz,·d. lout not tIl<' boundary' de jun") ; 
Tf';r(l.'~: 1 ,,(jf;. \rri~ht l". lIawkill!-'. :.!S T0~\. 4:j:.!, 
47:2 (f'fJunty-houndarif':;. unfif'Nt) ; 1~,~O. 
j';"lp:r r. HOIll,u1I't. ::;:! T('''' 5tl:.!. DIi." (that 
tllP (,it" of (iah'pstoll i~ in till' pollllt\· of 

• • 

Gai\"p:-ton in Tpx:t~. uotit'ed); l~H(j. Banlhel 
D . q'I' 1-,' 'J' '. \\. "1'1 I T. aVls.~. px. :':J J, • "t:-S. ."t •• (t lat a. 

town is tl1<' ""HlltY-"'a!, n"ticed): Whitner 
1'. /l,·lkllap. ~n T .. x. :!':'. :H :-:. W. fin·, (SUlIlP); 
I!HJ.I, Baker t. :'ltatr. ·I' Tex. (·r .. J!>':! •. ":1 S. W. 
II:.!:.! (GO\·f·rllllJf.'1lt ownr:rship of " F(·rleral iort 
on a city linl'. noti('('d, but Ilot the l>re~i~(' 
bnulldary on thl' )!r011l1(1) : 
{'("h: I"fl~. :-'I(':-'Ia~t"r 1'. ~I(Jrs ... , 18 Vtah 
:11. .j:j Par. 70 (that. a ('ertain cit,· wa.-; sun"pycd • • 

into lot!". }'1(Jf'k~. and st rt't't:-:. notir'pd) ; 
I-iroi"ia: I !W:.!. And"ri'on ,.. ('Olll .• 100 \'n. 
SilO. 42 S. E. bG:; (unillf'orporatt'd town. not 
notk .. d) : 
I\'ashillololl: 100:;, \\'f'';! SI'(lttle r. W. S. L. 
& 1. Co .. 31' Wush. a:jfl, :-0 Par. 54!) (Ioratinn 
of bnd within a dty t wo·mil(' limit. nnt no
ti"l'd): 1919. S~hmidt c. P,l\\'(·ll. 107 \\':I,h. 
5:{. l~O Pat'. toi9:J (manner (Jf ~lln·py. lo('atioll of 
ba:;e lines. etc., noti('('d) : 
WiscoTlsin: 1850. At wat~r /', ~dlf'lH'k. 0 \\·is. 
HlO (the legal slIhdh'i,ion5 nf puhlic lands. 
notie,'d). 

Di~tillg\Jish Ihp qu(':,tioll wh.·ther thl' {act 
will be noticed that th('re is Oll(Y OTIC (OU'/1 of a 
gh'en name in cxistencl' or in a Jlarti~ulnr 
country: Eno. ISHl. Kearnpy r. King. 2 B. 
& Ald. aOI (bill of pxdran)!C.'. declured 011 as 
drl\wn and aerepted at Dublin for £5-12: the 
Qu('stion being whPlIH'r it was drawn fnr Irish 
or English mon('y, thl' Court derlin('d .. to take 
judicial notice that then:' i, only one Dublin 
in the world"; this WIIS (,orr('ct: but the 
Court should have presumpd t hilt a hill pur· 
porting to be in Dublin Wa,; ill the Dublin of 
Ireland, on the samc principle· a,; th.· presump
tion of dating (a lilt', § 2.520): this result is 
plain, and it is curious t hut the COllrt could 
not find u principle on whkh to reaeh it); 
U. S. 1810, Andrew5 t'. lIoxi-:o. 5 Tcx. 171,182 
(proluis"ory nnt" p:,yahl" in :\'l'W Orleans; 
that this W:I." in Louisiana, prolmhly not 
notl("t'd; tWTf' tllf~ proJu'r !o'olution \\":15 the 
RamI' I\S in the preceding ('3.'3e). 
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§ 25i6 .JUDICIAL NOTICE [CHAP. XC 

reduce to a definite rule. All ,that c~n .be..said-iR·-tlmt-the incumbencies of the 
._- "- '---0' 

more important anel notg.r..i9.!I.s .. officcsare-judicial!y n.Q.t.i.C?~d, and that many 
of the lesser an(nociiiollcs,are not.l '-, ._u. -

But the field for the present principle, applied without other complica
tions, is after all limited. In the first place. the authentication of official 
documents invokes usually the additional element of the pre;;umption of 
genuineness of the seal or signature; this has been elsewhere dealt with 
(Il II fe, §§ ZHil-2lfii); the pure qucstioll of judicial notice arises here only 
whcn the signature or scal is otherwise eddenced and the il1eumbeney of the 
person remains alone to bc prO\·ed. Again, the pr!'.Ylllllptio/l of office from a 
notorious acting of a person in the office (aliiI'. §§ 21 (jS, 25:3,5) doC's not rest 
on the present principle; it is invoked only when the prescnt principle fails 
to aid the purpose. 

§ 25i7. Same: (·1) Official Acts; ElectiOns, Census, Legislative Proceed
,ings, etc. It can seldom happen that the doing- of an official act can propl'I'ly 
be jUdicially noticed; it mllst usuall~' be evidenced in the ordinary \\'a~·s.l 
Perhaps an Executivl' proclamatioll !;hould be lloticcfJ.2 All C?W:Js. take 

§ 2576. I To the followill/: .. a~,'s "dd Illust 
of those eit<'d urlll', §§ :!wa-:!lIil>. whl'l''' tIll' 
~:lInc prineiple i:: irn"uh'pr]; :-:Oll1t' of the [,,110\\'
jill!; eu!'es b('ll)n~ tllt"'re :LI~{). but art' llt!re pia('('cl 
us illustrntiolls of the t1saj.(e: 

E~(iL.\SIl: 17Wj, Elderton's Ca~c. :! Ld. 
Haym. Hib. !lI>O, ,,,,,"/,1,, (th .. , authority (Jf 
certain ofJh~l~rs ns ju~til'f's of the PPHl'(', no .. 
ticed); 11:'011. H. L' •• /OIW;:. :! Camp. I:ll (th" 
signatures bein/: pron'el, thc' inculll beney of 
persons signin!-: as lords CommissiolH'rs of tl,,: 
Tu'a::mr,r was pn.·~ulIH'd). 

U~ITE!J S'nn;I\: 1-'1'11, 1i-5,I, York .I.: :'1. n. 
Co. ". \Yinans. Ii How. :m (th,' iIlI'UlIlllf'IH'Y 
of th., acting commissioner of patC'lIts, no
ticed); 18!lB. Smyth 1'. :\'ew Orleans C. & B. 
Co .. as c. C. A. ().Iu. 03 Fed. 1>0!l (sij.(naturc 
of the gO\'crnment secretary of the Spanish 
colony of Louisiana. noticed); WOH, Pcro\'ich 
v. Pl'rry, !lth C. C. C., If)i Fed. iS!l (" Bona
parte" noticed to b(' ('h'trIcs J. B., U. S. 
Attorney-General. sig:wd to " teJe/l:TIlm rdus
ing commutation of 'Pllt~ncl'); ..1111. II-S5. 
Ingram ". Stutp, :!i Ala. Ii, :!O (sheriffs of the 
several counties. lloticl'd); Cal. 10()S. 1"'0/11" 
t'. Schmitz, 15a Cal. n'iii, (14 Pac. 41!l (judieial 
notice not taken that S. was mayor I)f :3an 
Francisco; sec the (,0lllnwnt8 thcrpon. oy 
Francis J. Henry, Chief Justice Bcatt~·. Ilnd 
the present writer, (!ol1cctcd at p. 1144 of the 
present writer's" CIlSCS on Evidence," 2d ed., 
191:~. and quoted posl, § 2583); Ill. 1874. 
Thielmunn ". Bur~. n Ill. 29:3 (jurut of a 
notary pUblic. without se:t!; his inculllIlC'npy 
notil'f.'d); /1111. ![IOO. Cmwforcl I'. Stat,·, 155 
Ind. no:.!, ;ji ~. E. U:U (wJwtht'r a. Iwrsoll was 
:. d(,/ltIt~· of the ILttorn(,Y-~"J\('r!lI, 1I0t uotil'l'd) ; 
1,11. U'-1:!. Walden I'. ('allfield. :! Ito". La, ·ltjH, 
4li9 (Edward Lh'ing~toll's olIicc a~ Senator 

• 

dc· .. notie-ed); Mi.,-,. 11>5i, Lilld~ey r. At
tunl('y-Gt.'Ill'ral, aa ~1iss. ijU~. 5:lS (ehatl,(.~t·s in 
tIll! gO\'l'rtIoTship, llotiepd); .If o. WOO, :,tatc 
I'. :'Iaollll. 15.; :'10. ,I:-;n. 55 S. W. n;jH (lIulllh"r 
of ml'udJl'rs c}f thl' Ll'gi,latllr .. , notiN'lll; X. 1/. 
I~(;(;. W(,lIs c . • /:LI'ksoll 1.:'1. Co., ·Ii:\,. II. :!:lii, 
:!n(J (that D. L. :'1. wus !-:(l\'ernor in lti:!(l, 
lIoti" .. d); I'. N. IHW, Pl'ople t'. AIlllod6"ar, 
:!;j 1'. H. io:l (supl'T\'i"or of ele('tions. noticc'd) ; 
.';', /), IOCm. j\:('lJngj.! ,.. Finn, !!:! ~. D. riiS, 11 n 
X. '\., ;j..j;'j (Fplit'ral sun'cyor-g;pnt"ral. no ... 
tired); 7','1111. IS:!i. B(>llllett v. Stall', :'Illrt. 
& Y. l;j;j, I:l.~ (that T. B. C. was attorn!'~'-
1l(,Il!'ral. notic'ed); Is;',I, :'Iajor 1". Stat!', :J 
Sneed II (the incumh.,u('y of one ~i~lling :.s 
d"rk of court, noticed, as heing II pu blic' olIi
"er); IS·li, State t'. Evans. S Humph. 110 
(" .John P. Campbell. 3t!oTllPy-general"; no
tit'l! taken of the district for which he wns 
nmcpr; ulso thnt :-<. B. had resigned that 
oflke before th(' term cn(lcd, lind that .1. P. C. 
had I,,'''n appointed); IS,tH, Statl! 1'. Col(>. !l 
HUJllph. (j~(j (\'Pllire signpd "B. H. (;,"; 
noti,'" tak!'n that he was derk of the i,,:,uing 
('ollllty): ISi·1. C1Jrr~y 1'. State, 7 Baxt. 1.5 to 
1.;(j (that .1. :'1. '1' .• signinl-: an indil'tmcnt, Wll~ 
:lttorrH'y-~('neral, nnticNl); 1'rr. 11>iO, Del\'('cs 
,'. Colorado Co., 32 Tex. 5iO (thllt II. wus 
Governor of the' State. noticed); IV. l'a. Cod" 
1!l14, c. laO, § a (the signature of allY dome5tic 
judge or of the gov"rnor is to be noticed); 
Ins. 186S. Ward I'. Henry, If' Wis. i6, 1'1 
(the incumocn,,~· of a deputy mnrohal, not 
noticed). 

§ 2577. I In particulnr, by tIll' ofljl'ial's 
"t:LIt'llle'nls (<11111'. §§ 10:10- J(j~,I). 

2 C<lII. :\'PW Br. ("'onsol. St. (!lOa. I'. I:!i. 
§ 51; U. S. Ul:!B, I\.rh·lullan r. l~. :-'., :!,l 
C. C. A .• :?Iia Fl'u. ,'j3~ (that a railroau w:t~ 
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§§ 2565-2583] POLITICAL FACTS 

noti('c,jll.on~_.Q~ another aspect, of facts concerning public elections,3 though 
this often invoh~es-ratJier the lise of official reports as evidence (anie, 
§§ 1351, 1672). The acts of the CellSU8 officials, in returning the data of 
population, are commonly said to be judicially noticed; 4 though this is 
almost always a misnomer for their admissibilit:., in evidenee (ante, § 1071). 

The proceedings of the Legislature, as shown in its journals, arc by some 
Courts noticed; 5 but this is an artificial theory; on principle, the proceed
ings as eontained in the journal arc c\"idenced by a printecl cop:.' or by a 
certified copy (ante, §§ WG2, 1(380, IG8o!).6 

undcr U. S. control in XO\'c01I,,'r, HilS. by the 
Presidcnt's pwr.lamation of D('(·. :!fi, W17, 
noticed); to:!I, Louis\'iIIe & ;.;. H. en. t·. 

Shikle, :!OG Ala. ·1\14, !JO So. !lOO (pcrHonal 
inJury; ·notire taken of the Presidential proc
I:llnation of Dec. :!!i. HI! i, takin~ control of 
railroads, et('., 1'1('.); 1!1:!J, Taylor t·. \Y. t:. 
'I' I C "O~ 'I \ 11" "'11 -. ". ~L' P.. _ 0., _ t 0.\ O. ." 1)1). . d, _. :";. . t L' 

(Prp~idl'nt's pro..J'lInalion t'lkill/!: 1)\'1'1' tl'l,,
graph linl's under acts nf COJl/!:r .. ~s, notked). 

But this usuall~' ill\'oln·s rather thc' offer 
of the proclamation as I'\'idl'nl''' to a fal't 
re~itl'd «(",It:. § Hili:!). 

3 Ill. ~t. 1!1(l5, l\lny I~ (Primar.,· EI(,l'lion», 
§ 1 W (the holding of any 1'II'I'tion unll!'r thi" 
act on a prilllar~' election rlay. 10 I", lloli"I'd 
in any lIlunil'il'ality to ",hi"h thl' a(:t al'l'lil") ; 
Ind. 1~!Ji. State t·. DO\l'n~, J.lS Ind. :!:!,1. -17 
r--;. E. fiiO (that at a r!'''l'nt Pleetion Ii .. HC'puh
Hcan Ticket" ".,,~ suhmittl.'II, notiel'd); l!IUI, 
Re Df'nny, lfili Ind. 10·1,5'3 ;.;. E. :l50 (numlJPr 
of \'ot(,8 east for a cOllstitutional amendment, 
noti~('d); Ill. IS6:1, State ,'. l\Iinniek, 15 III. 
l~:l, 1:!5 (that II g,'ncral dl'f'tioll \l'as held on a 
certain date, and that f'ertain officC'rs were to 
be \'oted for. notiPed); Knn. I~i;l, Ellis I'. 
Heddin, I:! Kan. aOG (~imilar); .lId. IMlii, 
Whitman r. State, SO Md. ,110.:31 Atl. :!~5 (thl' 
result of a lo('al-option election, not noticed) ; 
of' I~I)"·' St ~., '1' "00 .it tnlt. u. J, ~tate t'.. earns, 1_ ... " Inn. _ , 
75 N. W. 210 (reference had to election re
turns, etc .• to detemline whether n proper 
mlljority \'oted for a law); .110. ISOfl, ,Jackson 
Co. t', Arnold. Ia5 :'110. ~Oi. :lll S. W. 662 (the 
date of elpetion to I)t' held for Presidc'nt of the 
Lnitcd Stat/.'~, llotit'cd); Nebr. IS!)S. l{okf's 
,'. Stntn. li5 ;';,·hr. mH. 76 N. W. 46i (rr:mlt of 
State Ilnd ('oU:II~' plectiolls, notircd); S. enr. 
Um!), State r. :-;\\'illk, 151 ;.;. c. nG. 1I6 S. E. 
ol.J8 (special liquor election for It district; re
sult not noticed); n. 1!J04, :"tale t·. SC[lmpini, 
77 Vt. 92. ii!J Atl. 201 (timp and result of an 
dection noticpd, when it determines the time 
of taking "ffect of u public statute); Va. I"!J:~. 
Thomas v. Com., flO '·a. fI:!. 9.5, 17 ::;. E. iSS 
(thut a .,ertain district \'ol('d aguin~t Iic('nsing 
tl", sale of liquor. III.tiN·d). 

4 .-1111. I!J:!O, Ul'yn'lld" r'. Collipr. :!04 Ala. 
:~Sl ~;j :'0, ·Hi5 (population of a c'(Hlnty hy the 
FI'dl'ral f.'l'nsus); ('fll. I ,,,~a, I'('opll~ I'. WiI
lil\m~. (;-\ (,,,I. !'.i. HI (FI'llt-ral "I'n~u~ rf'~ult,); 
Ill. 1t'!>O, \\'nrl·".;t ... r :-;ational bank t'. Chen!')" 

5Dl 

94 Ill. 4ao (county population by the census, 
noti,,,,,1 :I" not Iwill/!: within the fir"t ('lass); 
Inri. IS!JS, IIuntin!(ton I'. ('Il,t, Ind. , 
4S :-;. E. J():.!,'j (thl' F .. dl'ml '·I'II~IIS. as uc'tcr
mining a dty's population); Ifl. Ibna. ~Iate 
I'. Braskamp. s7 lao "ss, ,'j4 ;';. \Y. 5:J:! (the 
population of :' county as shown by the last 
national (Icn~u:-o); l~~J~. Bl'nnf'tt. t'. :'tiarioll, 
1013 b. fi:!S, ili :-;. W. SH (population of II city 
hy the Federal cen:ills); HlUfi. FC'rrell r. Elli~, 
I:!!J Ia. G14. 105 ~. W. O!la (population of 
towns, by th" Fp<l ... ral "I'IISUS. notit'ed); },[o. 
U('\·. !"t. llll!l. § ssm; (population of all ('itips, 
uudpr Statt: or Federal (,P:l~U:-:, noti('ed); ]~U5. 
Rtat(~ l,', ~Iarian Cu. Court. l:!,S :\11), .J:!';, ao 
S. W. J(J:~ (F"d"ml "I'nsu,); S(,I,r. IS!};l. 
Brown ". Lutz, ;W ;';pbr. 5:!i, 5aO. ,'j·1 X. \Y. 
SGU (that a city is of thp sl'f'ond "las,; as tn pop
ulation); lSn~. !(Okl'S Z'o ~tat(·. 55 Xebr. (WI. 
iG ~" "".467 (t!.P F(~dcral f'PtJ:-,tlS :Ind til(' ~tate 
school cf'nsus): Or. l!lno, Strntt'JIl r·. On'/!:on 
City. a5 Or . .JOB. GO Pae. !I05 (population of a 
city by till' Fedl'ral "I'nsus): 1'1. I!lOG. Pap:l' 
t'. l\leClurp, 7!J \'1. sa, G·I Atl. ·151 (to\\,n!Jllpu
btion. noticed by the Feu"ral c"n~u~ to he 
111111,,1' .1,(00). 

& IS!).'i. State I'. HopkeI'. 3n Fla. 35S, IS 
So. i()i; Ga. Rc\,. C. I!lIO. § .'iiDi (It'l;is
lati\'e journals. rcrop:niZl'd without proof); 
WIS, Amos 1'. :'IIo~'~lPy, 'i·1 Fla. S!.i5. ii So. GI!J: 
In!.:i, Eartlc8t t·. Sargent. :!o "'. l\l. 42i. l,'jll 
Pa". 1018 (Scnate journal, notiC'cd); 1\)04, 
Portland ,'. Yick, 44 Or. ·1:3!l. iii Pac. iOG; 
ISD9. Dane Co. t·. HI'indahl, JU4 Wis. ao:!, btl 
:-;. \Y. o\as. COlltrn: Isno. Hc' Duncan. 139 
C. S. -tW, ·157, II Sup. 5ia; I!)04. P!'ckham 
t·. PC'f)ple, 3:! Colo. J.l0. 75 Par. 4:!~; 1867, 
Illinois C. H. ('0. I'. Wren. 43 Ill. Ii; ISG7. 
B .. dard 1'. Hall. H Ill. HI; ISlli, Grob t·. Cush
man, 45 Ill. II!J, I:!.'i; 185fi. Colemnn V. 

Dobbins. SInd. 15G, 161 (the legislative 
journals will not h., searrhed by the Court, 
but lllust he laid bdM" tht' Court like nny 
(,thl'r I'('cord): 1~6". Burt t·. H. Co .. 31 Minn. 
4i:.!, ·177 (thpy must IJ(, put in .. dd('nl'f> in order 
to Iw'~rthrow the enrolled statute); 1856, 
Grl'pn r. \\'l'Il,'r, :l:! :-'Ii~s. IJ50. WiG. 711 (Smith. 
C. ,I .. <liss.). 

Ii TIH' qUf>stion lI~unlly arisp~ in df'teIlIJinin~ 
wlll·th"r th ... journals o\'C'rthrow the enrolled net 
(nntl', § 13,'jO). 

, 



§ 2578 .. JUDICIAL KOl'ICE [CIIAI'. XC 

§ 2578. Judicial Proceedings: (1) Officers and Rules of Court. Under the 
general principle for domestic officials (allte, § 2576), notice is taken of the 
jncumbene~' of other officers of COllrt,'!; although here, as there. some uncer
tainty exists as to the extent to which this will include the inferior and more 
numerous officers. particularly justi<:es of the peace and attorne~·s.l Under the 
general principle for domestic laws (anie. ~ 2572), notice is commonly takcn 
of the various elements of jurisdiction as fixed by law,2 of the terms of Court,a 

§ 2578. 1 E!>:GLAND: 1705, Elderton·.s Case. J. ~l. \Y. was not the first justice of the 
2 Lei. Raym. niS (dted anlc. § 25i6); li:li. Common Pleas Court); HmO, Davis t'. Mc
Skipp t'. Hooke, 2 Stra. 1080 (that Sir John Enaney, 150 l'IIass. 451,2.3 N. E. 221. 8emble 
Willes was Chief Justice of the Common (that E. B. G. WlIS clerk of the Poli~" Court (If 
Bench; apparently not (kcidl'd); 18·15, \' lin H at the time of complaint filed. not noticed) ; 
Sandau v. Turner. 6 Q. B. 77a, 7136 (that Sir 1'(1. H,5S. l-:ilpatriek I'. Com .• 31 Pa. 1!JS (that 
G. R. was a judge of the Court of He\'iew iu nl'ither J. H. I •. IIl)r ,I. A. WaS president I)f the 
Banknlptcy; 1I0t d.~cidcJ). Court of Commoll Plea~. nl)ticeJ; leadins.: 

UNITED STATES: Ala. 1858. Ex parte opinion, hy StFl)lI).:, .1.); S. C. 1900. Barnwell 
Peterson. 3.3 Ala. 7-! (resignation of Ii cirrllit r. Meril)n. 5S S. C. -I5!!. :l6 S. E. 818 (that a 
judge. noticed); 1890. :-'IcCan'cr v. Herzb .. rs.:. juds.:e was in a <'erwin judicial circuit. that he 
120 Ala. 523. 25 So. a (notice taken that \\'(IS assigned to a c"rtain session. that a cprtain 
T. G. W. was probate juds.:e of P. CI).); Ariz. day was the first day of the 5es~ion. and that 
1898. Clark v. !'IIorrison. 5 Ariz. :H9, 52 Pac. a cotlnt~· was in the circuit, nntil'cd); Wi, •. 
985 (notice not taken of attorneys of a distriet H;!)S, Sutton ,'. H. Co., !ll:' Wi,. 157. 7:l :-;'. W. 
Cl)urt not lIlem!wrs of the Supreme Court !l!J;) (notice not taken th·,! .,. attorney had 
bar): Ark. IS!)!I. Webh t'. Kelsey, 6U Ark. relllovpd from th" :;;tate) 
ISO. 4!) S. W.iSHI (justice of the pcace, noticed) ; Compare tl..., cross·' .", nl)tcd all/c. 
Cal. 18H2. San JO'I'Iuin Co. v. Budd. 96 Cal. § 2576. 
47. 51 • .30 Pac. 96i (tl e acts of judges. no- 'E1IOI(l/ll/: 1Il!l7. Trq.:.. ,'Ietcher, I Ld. 
ticed: but not the id· Itity of a defendant Ha~·m. 154 (that ,. the Exc,.!·q.wr in Wall'~ is 
ha\·ills.: the ~lIlJle nmne as a judg<'); ISfiS. a Cutlrt," noticed); IS:l5. Chitty t·. DI·nd~·. 
People !I. Ehanks, 120 CuI. 626. 52 Pa!'. J078 :l A . .\: E. :11!l. 32·1 (" thllt the Cotlnty COlUa 
(notice taken that a person had ceased to be had no authority to gh'c lea ... e to p'.ead 
judge of a fiuperil)r Court); 1921. Chanz t·. rlmllJ!e." nl)tired). 
Times-Mirror Co .• 185 Cal. 20. 19.5 Pac. !i66 [.'nilrri Stlllr .• : Frd. lOW. Brown r. U. d., 
(that P. J. W .. not W. J. W .• was a judge of 5th C. C. A .• :!.j7 Fed. ·16 (rnurdpr; puhlic u~" 
the Superior Court. noticed); Conn. 18!l8. of:1 parcel I)f land cc(kd by Texas to the 
State t·. Travelers' Ins. Co .• 70 Conn. 500, 40 V. S .• noticed. as afTpctilll! jurisdicrion vi the 
Atl. 465 (whether a party is a citizen of tho Court); KlI. IS5!. ~Iarch !'. Cum .• 12 B. 
V. S .• not noticed); Ill. 1867. Graham t'. !\Ionr. 25 (city ordinances. as affecting the 
Anderson. 42 III. 5J.1 (the justices of the peace jurisdiction of a City Court. ('x('eptionully 
in the county where the Court is sitting, no- noticed. because the case came up for re\'iew 
ticed); 1895. People v. :-'lcConnell, 155 III. I)n a writ of error); Mass. 1830, ::-;-('\\,ell V. 

192. 40 N. E. 608 (resignation of a circuit ?\ewton. 10 Pi!'k. 470 (jurisdictil)n of a foreign 
judge. noticed); 1895. Ferris t'. Bank, 158 III. Court. not noticed on (I plea of ubatl.'ment for 
2.37. 41 N. E. 1118 (that a person appearing 'lis pendens'; otherwise. of n Cl)!lrt of the 
as attorney is regularly Ii('ensed, noticed); Rame gO\'ernment); Scbr. IS!l6. Chicas.:o. B. 
1808. Gilbert t'. Nat'l C. R. Co .• 176111. 288. & Q. R. Co. v. Hyatt. -18 :-;'ebr. 161.67 :-;'. W. 8 
52 N. E. 22 (justice of the peace in the same (bl)undarirs of a judicial district, noticed). 
county. noticed); 1!l04. Fisher r. Chicngo, 213 3 The following facts were noticC'd, except 
III. 268. 72 N. E. 6S0 (county judge. noticed); as otherwise noted: Ala. 1874. Rodg('rs t·. 
1913. Rockford V. ~Io\\'er. 25!l III. 604. 102 State. 50 Ala. 103 (that the fall term of the 
N. E. 1032 (county court notices the city Circuit Court of L. Co. b('gins on the fourth 
clerks within the county); Ky. 1880. Kennedy Monday of October and may last three weeks. 
v. Com .• 78 Ky. 4-17 (that S. E. D. was a circuit etc.); Cal. 1852. Ross !'. Anstill. 2 Cal. 183. 
judge. noticed); 1825, Despau v. S"indler, 3 191 ("the times and places of holding the 
Man. N. s. 705 (magistrates of the parishes. Courts," noticed, in particular aspects); Ind. 
noticed); La. 18·12. Follain r. Lefcvre. a 1877. Dl)l'man I'. 8([.te, .5(; Ind. -154 (that a 
Rob. La. la (N. J .• noticed as not heing the grand jury drawn fM the January t!'rrn Wllg 

name of IIny ussocirtte judge of a dty Court) ; also fl)r the prc('edinJ.( 8('llt(,IIII)('1' term); IS77. 
ltfrnJ8. 1824. HilJlcy 1'. Warrcn. 2 Pick. 5!l2. Spencer I'. Curtis, 57 Ind. 221, 22i (that the 
5!l6 (" It is at lenst !jllc5tioIHlbl!' whether we M,m'h tenn uf It trial Court !)('~an Oll !\till'. 1 
have any judicial knowleuge uf the fact" that und elided Oil Mar. :!O): 1/i93. Hogers v. Vl'ni~. 
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JL"DICIAL PROCEEDI~G:; § 25i8 

and perhaps in general of the rul/w of superior Courts, though not those of 
inferior Courts.4 

§ 2;ji9. Same: (2) Records of Proceedings. The proceedings in a Court 
arc constituted by the record, and this record originall,'" took its name from 
the judicial memory (' recordari ') which could be ill\'oked for recalling those 
prior proceedings.! ;\ t'\'ertheless, it seems to-day unreasonable, haying re
gard to the general principle of judicial notice (ante, § 2ii(5), to predicate an 
actual judicial knowledge of the proceedings in specific prior litigations (for 
they are commonly neither notoriou:::, nor within the judge's dut,\' of knowl
edge), or to cxped the Court to make its own researches into the ma:;s of the 
records for the purpose of informing itsclf. Accordingl~', it may he said 
generall.LthaLaJ:~ourt is not b~' all~' rulej?Q.l..mdto takc notice of the tenor of 
al/!L.JflJ!Jl [JI.ocf'f'din[/.~' (otlier'-fIlan ntTiOs~ transacting-at-ilic-morndil' in -Its 
prescnc('). Indeed, this mueh is assumed in the conceded rules of law whieh 
require the original of a judicial record to be produced in proof, and define 
the cxceptions hy which a copy is allowcII to be used instcad (anif', §§ 121.5, 
lZW). 

HO\\'c\'cr, for rcasons of ('om·cnicncc. wherc eontr()\'ers~' is ulllikcl~' and 
thc expense of a COP,\" would bc disproportionate, Courts arc often found 
taking noticc of thc tenor or cfi'cct of somc part of a judidal procceding, 
without requirillg formal e\·idellee. Sin(,e this dispensation is not obligatory 
on the part of thc Court, and since it mllst depend morc or Icss on the prac
tical notoriet\· and certaint\" of the faet under the circumstances of each , , 

ease, little uniformit\' can be seen in the instances. It is often donc for It • 
part of the record in the same procccding, or in a prior stagc of the same 

137 InrI. :?:?1. :!:!:l. a6 X. E. 1'41 (that thp first ('ounty Court "':IE Sl'pt. 17. IS8a. and that a 
day of the :-('ptC'mber tl'rm of a eircllit Court jury-drawing on that date could have taken 
in l&fJl was Sept. i); If>05. Anderson v. place in that Court only). 
Ander~f)n. 1411nd. 56i. 40 X. E. 1:31 (the time 'EIlO. 1845. Van Sandau r. Turner, 6 Q. B. 
of a cireuit Court t(!l'm); .l[c. 1858. Kidder 77:,. iS4 (c"cn assuming that the practice and 
v. Blai"lcll. 45 :-Ole. ole; 1. 4 70 (that a session of niles of the long established Courts nrc to be 
C()urt befure which 11 d!'position WI1S returnable noticed. held that the rules of a Court of Re-
was !l. ('ourt of the propr'r eounty and State) ; ,·iew in Bankruptcy. recently created by 
Mo. 1!111. Xickcy 1'. Leader. 2:35 :-010. Sf). statute. would not be noticed); U. S. 1897. 
I.1S S. W. IS (terms of court; !1 dise'I"~i()n Kindl'l v. LeBert. 23 Colo. 385. 48 Pac. 641 
sho",inl( how "ain is frequently the practiL'l' of (rul('s of a district Court. not noticed); H?l4. 
i'illprcmp .Judirial Cerebration on a simple Schoening r. :-Oliner. 22 Haw. 196 (rule of trial 
mattl'T of fart which could h:1\'c been settke! Court; not dr.cided); 1913. Sixby v. Chicago 
hv (I word from either counsel); .V. II. ISii9. C. R. Co .• 200 Ill. ·178. 103 :-;. E. 249 (niles of 

• 

Fabyan ". HIl:;sell. as X. R. 84 (attendance city Courts. not noticed; § 20 of Chicllgo 
frrs; the nllmber of d!l.~·s of a Court's sl'~,ion Municipul Court Act. requiring that COllrt'S 
at cach tl'rm. etc.); S. Car. H'!l4. State t'. rules to be noticed. held void as violating the 
Toll1nd. ;;0 S. C. 515. 523. I.'i S. E. 5!Hl (that uniformity elause of the Constitution); 1897. 
the Xovemb(·r term was the only remaining Cornelicson v. Foushee. 101 Ky. 257. 40 S. W. 
tem1 for the YPllr); Tex. 1870-71. D,l\'idson 680 (rules of a circuit Court. not noticed); 
c. Peticnlns. :H Tex. '27. 35 (that a term of the 1860. Scott P. Scott. 17 Md. 78. gO (that a 
District COllrt was hpid in \'idoria Co. on the cause was not rel:ubrly S('I for hearing under 
third :-OtOlulay (,f F"hnlllry. ('tr.); Fa. IS!l3, the niles of a ('ire'lIit ('ollrt; thp rules not 
Thmnns v. COlli., tH) \':t. H2. n·l. 17 f'. E. 7SH noticed). 
(that a .rnn .. t(,rIll is not a qllart"rly t"nu); § 2579. I .-tnl,·. § :!·I:!f'. p. :1422. § 2450; 
WI/o. IS!I,!, Donll""" t'. T"rr .. :j Wyo. HI. '2 P"llcl('k & Maitland Ui~t()I')' of the English 
PUP • .';:1'2 (that tl", first day of a ternl of" Law. 11.666. 
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§ 2570 .Jt;DICIAL ::-';OTICB [CHAP. XC 

confrocersy; less often for the record of a di.~linct litigatl:OIl, especially when 
in another Court.2 

§ 2580. Notorious Miscellaneous Facts: (1) Commerce, Industry, History, 
Na.tural SCience, etc. "\ppl,\'ing the general principle (rwte, § 2ij(j5) , espe
cially in regard to the clement of notoriollsness, Courts are found noticing, 
from time to time. a varied array of unquestionahle faets, ranging throughout 
the date of commerce, industry, histor.\-, and natural seience.! It is unprofit-

2 California: ISHii. Lake :-.rer('('d \\'. Co. Kalls(/~: )~i6. State 1'. Bowen. 16 Kan. -tiS 
v. Cowles. :31 Cal. :!I5 (pc·titif)n f"r lanti-con- (new trial. with ,,1('11 uf former jeopardy; the 
demnation; noti('(' "fit, t.o Il" takt:'n of the prior prop.eerling5. Hotieed); KrrI/ueky: Ibii. 
ppnd.}nry "f anotl",. (",tition in til!' s,une Xational Bank of l\lonti"ello r. Bryant. Ia 
Court b.,· anfltlJPr party for till' saml' 1:1IId) ; Hush ·Il!l (liti,;ation IIvpr a j'J(JgnlPnt; th" 
IB05, GHY l'. Gay, I·lfi Cal. :!;{i, i!J Pa('. ~~.5 n!~(JrdH of nthpr ('f)l1Jl('('tcd ~mits, not notic'cd) ; 
(prior pro""f'diIH:~ in the ~:I111f' litigation. no- IJ(J!II:,il//lfL: ISGO. Pagett 1'. Curti~. Iii 1.11. An. 
ticed); I!HJIi. Southl'rn 1'. H. ('0. 1. Lipmlln. ·1;jI (title to slav('s; an ordl'r of Court I)ertain-
J.l8 Cal. -lsO. sa P:H·. 4·I;j (l'. ~. 1:111d (,,,tn- ing to them. notic"d); I!IOG. Curubf'rlund 'J'. & 
mi5~ioller's lettt'r rdatiug to thl! litil:"ti,,". T. Co. I'. Rt. Louis. J. l\!. & S. R. Co .• IIi La. 
notic~d); I!lla. S"wt'll 1' •• /"hll,;oll. In.'i Cal. IlI!I.·11 So. ·HI:! (that til(' plaintiff was a ,,"r-
iG!!. I:H Pal'. itl-! (Ih" plaintiff hroUJ:ht an p"ratioll duly org:1niz('d under K"ntu('ky 
action ill till' IIatur" of:1 er .. ditor·,; hill h"",.<1 "n ~tallll .. ~. this fa,·t haYing hpf'n provecl in 
11 judp;m.mt in an ac-tion al.:nillst 1'.; tl ... trial ullotl"'r ~uit iu ahothf'r parish lJf'twf'pn the 
court gllve jndl.:lIIl'nt for th .. plaintifT. nlHl the plaintifT alld Illl"th('r d"fplldnllt. not notjr-"d; 
defendant appf':d"d; IIwantin", thl! ddenclullt prior nalings repudiated); Jfaillc: 1!l:20. Ladcl 
hnd IIppealed from 111I~ ori!(in,,1 judglllent and v. ::-'ll'rrill. II!J :-'Ie. :lii. III Atl. .J2S (as8nlllPsit 
it was reversed; on Ill<! pr<'~(ont appf'al. till' de- for pl'rsonal sf'n'i('f's; record of nn "x""utrix' 
fendllnt suggest.~d orally this reversal. but h" :u·('onnt. f'x('hldf'd I",cnuse not rd""(llIt; 
had not pIP:lfl('d it nor ""uld h:I\''' dOlw so at /,:l'llI'ral prineiplf' nffirm£'d that .. ordinarily 
the time of plelldin!(; hl'Id. that th(· Court " ('''"rt. will not go outside tire record of tire 
could nnd wfluld tak" jmlirial noti,'" uf t.ho CIl"<' ''''for" it. unll'ss the records are ofTer('d in 
reversal; this was a mJlnful liberalization of f'vidl'nc'e"); Jfamlanri: Iii!li. Anderson ". 
the doctrine; y .. t th(' ~crious struin appan'lIlly Cecil. ~u :-Old . .J!l(l. as Atl. lOi4 (pl'tition for 11 

necessary in tire opinion to nlPet the opposing r"ceh'cr Il~ainst 11 IllJ~'cr lJJlder judicial snl,,; 
nrgument shows hrow lIurrow tlrl.' tradition hilS thr· rr' "rrl in thc ~lIit for sail" not noti.,(·d); 
been); Florul,,: HIDi. Winn r. COl':gins. 5a Jfill"'WJ/11: IH!!!l. Ol~fln CO. I'. Hmo,;-. iGl\Iinn. 
Fla. 327. 012 So. S!li (deere" of 11 crmrt in nn- H. ib X. W. ~6.j (garnishment proceedings; 
other county aurl another cause. /lot noticed) ; the judgment Ilgainst the )lTincipal dd('ndnnt. 
Illi,wM: IS!),!. Lest,'r v. People. 150 III. 408. notiel'd); Jfi8801~ri: 18i.'5. Banks t'. Burnnnr. 
3i N. E. 1004. "eml,lr (in contempt proceedings 61 ::-'10.76 (specific p£'rformnnce of 11 contract; 
arising out of a eh-il cuse. the record of the Il former suit for its n·scission. not noticed); 
original call~c. if properly incorpomted. /nUY New Jeruy: lii!)i. State t·. Electric Co .• 61 
be considered on nppeal); IS!)!). Huiley t'. ~. J. L. 11·1. ~S Atl. SIS (eon tempt for disee-
Kerr. 11'10 III. ·1 I::? 54 :-.. E. 165 (application to g:mling /1 sta~' implied in u certiorari writ; 
compel ex~clltion of n det·d hy an Ils~i~"or for l1f.>th'e 110t tak~n of the writ or other proc!'",l-
benefit of r.T(·ditors; "ntief! tahn of nn ord,'r ing" in certiorari. the prf's"nt procI'P<ling bring 
npprcwing the 8,,1('); I (I(li. \\'al<'rhllry ;-':at'l "quasi-criminal"); PMlippil'" [,.1. 1!115.LT. S. 
Bank v. I{""d. :!:llIII. 2'1Ii. Sa :-\. E. If>H (. sl'ire v. Chavf'Tia. :2!l P. r. 5~7 (former con"i,'-
fncia>! • to re"i,'" :l judgment; thl' rpcord no- ti",,; TI·rorc.l Ilotieec\ on tlw fllct,); L·t.I": 
ticed. without evid"nc'p Ihpreof); [11"j'/1/ Terr. WOO. :-ltate v. Batl's. 2:! Ulllh 65. fll Pal'. !HJ5 
I80!l. Cf(lwford ,'. Duckworth. a Ind. T. 10. ((lro('~edings in the same cause. noticl'd) . 
• j;.j S. W. 41i.'i (that. the defendant had in In SOUle of these ea.9('5. what thc Court r£'lllly 
another procel'liing i" a Fedl'ml Court been dirl Was to c\cclar" thllt the productio" of n 
declured not 11 Ch"rokl'e citizen. noticed); recorc\ fmlll it~ own files was 8ulliciC1lt ct'idC1lce 
Iowa: ISHZ. Baker ". :-'IYf(att. 14 Ia. 131. 133 n/oeltIJ.i"cneil8. under tho rule of § :!15S. 'mit'. 
(that an nffidavit ofT"rl'd was duly executed. § 2580. 1 Some of these instunces. in whirh 
liS kn,)wn to the jtld~,' hy it.s fiJiI1/': in Ilnother notir.c WIlB taken. are to be acp.ountf'd for by 
~t1it not het"'£'clI till,"" parti .. ~; IIllt noticed); throir c1081> Ilppro~imlltiou to fllctH of Illw 
IS!J!I. 1.awl"ss ". Stamp. jOo.; I:r. 001. i!l N. W. (1111/1'. § :2.'ii2): "omrmT(' al~o tlw iU8tllnr,·" of 
:Wfj (r"l'it:dH in a d""d "f " r ... ·(·i,·'·r appointeu a jury'., judi"ial noti,'f' of umttfOrs of "Ollllnl>ll 
in :lJ1olllf'r s1Iit. uot "otif'l'd); !!lon. lIunrcn krrowlf'dl':" (nntr. § 2!iiO): 
v. Mould. 1-14 Ill. ·WIi. I:2~ :-.. W. !l:21 (in (,on- EN';L.~S!>: tint. Edi,· ". E,,,,t 1!1IIia ('" .. :2 
tempt. the order d;~ohL'y.·J lIlay he noti,!('cI) ; Burr. I:!IG. 1228 (the (,1Istom of m"rrhal1tH i" III 
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§ ~ 'ruc '>-83J :s _0) ,)--;) ~IISCELLANEoes FACTS § 2580 

able, as weIl 
distinctions; 

as impracticable, to seek to ('onnect them by generalities and 
for the notoriousness of a truth varies much with differences 

be noticed, so far as it is "part of the law," per 
Wilmot .. 1.; hut here the question was whether 
a special uAage IImounted to Inw); IS46, 
Brandao v. Barnett, a c. H. 519, 530 ("The 
gencml licn of hflnkcrs is part of thp !:Iw 
merchant, and is to he judicially noticed.
like the negl,tiahility of bills of exchange, or the 
days of grace allowl'd for tlll·ir payment. When 
a general usage has I",cn jUdipially IlR('crtailH'd 
and estahlished. it I"'('onl<'s pllrt (,f the law 
merchant, which Courts of justice arc hound 
to know tllld rccognizp. I'urh has h('<'11 the 
invariahle understandillg and praetice ill WI'st
minster Hall for a grl'at 1U:"1~' y('ars "); I!I02, 
Edelstein t'. Schuler, ~ K. B. IH, l55 (1H'l(oti
ublc ChllT!let!'T of I'ertain hllllll". in trude uSllge, 
noticl'd) . 

UNITED STATES: I-',.,I"flll: 1~i5, Drown r. 
Piper, 01 U. S. :~i (patl'nt for a frl!l'zing mixturt' 
to preSl'rve fish; th" method lIsl'd in all jrol'
crl'alll frcr'zl'r, noticl'd, as "a thillg ill th .. 
common knowledge and use of the people 
throughout th" countI'Y"); IS!}:!, Lyon 1'. 

U. S.t [) C. c. :\. :i5H, fifi Fed. Uo'; (the usual 
c;tist('nl.·" of hair along with sher'p-lleecp, no
ticed); ISHi, Rllilroad .I.-: 1'1'1. Cos. t·. Board, 
85 Fed. :W:.!. aos (noli('!' takf'n "f un IISs('~sor~' 
CUstOIll to ratc property at a pf'rrcntlJl!t' of 
uetual vulu,,); I~!JS, Von l'.hrrlllll r. Witte
mann, s5 FI·d. !lfHI (notice tllkl'" that IlItJ('IH of 
champagnr, liS ordinarily S(,T\'I~<1 from a cooll'r, 
disllppear before the troltle is shown to the 
customer); IS!)O. Smyth r. Kl'w OrlCIIJl8 
C. & B. Co., 35 C. C. A. G46, !}:l F(·d. !-!IO 
(exi~tenc" noticed, ns a mllttcr of history, of II 
certain anrient Spanigh-Iand-r!'giRter): 1 H\J!I, 
Cu~hmun P. B. :\1. Co. v. Goddllrd, :l7 C. C. A. 
221, !}5 FI'd. 66,1 (notice tahn of tIl!' state nf 
nn art of nrllnuftl~turing, on II mlltter of general 
interest, as shown by the Court's prior TI'I'
ords); Isnn, United Stlltf'5 t'. Hio Grnnde 
D. & 1. Co., li4 U. S. 690, In Sup. no (thllt th" 
Rio Grand., river lit a pllrtirular place .~ell~rd 
to bc na"ignhlc, not noticcr\); iOOo, Austin 
v. T"nnes,l"", 17!1 U. S. a·I:!, ~I Sup. la2 (conlrrt 
to Auslin v. Stilt 1', Trun., ill/ra); Hl06, Npw 
Ml'xiro v. Dpnv('r & It. G. R. Co., ~03 U. S. af;, 
2i Sup. I (law and eUAtom of ;-';ew ~lf'xil'o 
liS to tne necessity of brunding "/lttlt" noticed) ; 
HlOn, Wllters-Ph,rl'c Oil Co. v. D<'srlms, ~1'2 
U. S. 15!}, :W Snp. 270 (explosion of oil; It loral 
usage to kinrlle II house-fire with cOIlI-oiJ, held 
not improperly Jlotked) ; • 
Alabama: 1867, Modl1welll1. Holmes, 40 Ala. 
an I, 405 (deprer;illtion of the currency during 
the wnr, not not.il·"d); I Fi70, Buford v. Tuckrr. 
44 ,\111. SO, fll (that eontrllctH w~rc IIlllde gpn
I!rall~·. at " rl'rtllin JlPrioll, with rl'fl'r,'n,'1' to 
('o!'l·p.i-'mtc curTl·IIt'y. noticed); ISHH, Mohil" 
.!" ('. It. i '0. v. POHtll1 T. C, ('0., 1 ~() AlII. ~ I. ~., 
So. ': I).; (t IlIlt II tl'll'll:Tallh lillp of II 1·,'rtlliJl "11ft. 
iH t, ;."blic imllro""DIl'l1t, 1I0ticed); Ilion, 

Malone t'. La('mix, 14·1 AlII. ()'IS, 41 ~(), 724 
(territorial dh'i,ion of the l\ll'tlwdist Epi~coJlal 
Church in t wn hlldil's, noticed) ; 
Alrl"kll: I!JOI, Butler ('. Good Ellough l\lininJ:; 
Co., 2 Alsk. ~46 (customs as to locating lind 
marking mines) ; 
C"li/omia: IS59, Dutch Flat W. Co. v. 
1\100111'>", 12 Cal. 535, 8cmblc (Illining ~ustonrA, 
not llotic('d); ISn, Goldsmith t·. Sllwyer. 46 
Cal. :!O!) (mlt·s of the Ran Franci,co hoard of 
Htlwk-hrokers, not l1otic£'d); IS!I:!, IIl'n~on r. 
H. Co., !Is CIII. ·15, -1S, :l~ Par. I;OH (thl' lIs1Ia1 
81",,,d Olf tmins, :lway from towns. IlIJtit'<'d): 
IS(l5, Fox t·. !\Iining Co., lOS Cal. aU!), oil Puc. 
:10." (till! lIature of the rl'lati"" b(·tween brok(~r 
and (,lIstonlt'r ill II certain (·!nss of transal'tions 
liS Rhown hy frcqul'nt decisions. nlltil:"d); 
1~9S. ~ralll:ul V. R. CO' I Cnl. " . 55 Par. 
1l!J.I (th,' urt of mensuration us applil'd to mil
roall I'lIlhallknll·IIts. noti(·pd) ; 
C%mc/o: ISi·I, ~lIl1ivan ~. II,'nsl'. ~ Colo. 4~·1. 
4:!!J (miJlillJ.!: nllp!'4 Hnd (,1J~tOtJl8, t:lllIH~tioJl('d in 
!llas~ h~' a statlltl', lI0t noticed); 18fJ:l. At.('hi
~Oll T. &. 1'. F. H. Co. 1'. Heudland, Il'i Colo. 
·li7, ,I l'i:J , :l:J Par. 1~5 (roustolll of scparatinn of 
Jla~~l'nJ(I'r 1111<1 frr·i!.:ht trains, lIotie!'d) ; 
Conncelicllt: 18!li, Rtate t·. Main. 6!1 Conll. 
I:!:l, a7 Atl. 80 (tlrat "pe:u'h Yl'llo,,"s" WI1~ 11 

trf'e·disPUHf', of :L hallt'ful and ('ontu~iol1S 
nature, notie"Il); J S!lfJ, J(nowlton t. H. Co., 
7~ Conn. IS8, 44 Atl. 1-\ (thllt thl' rnilrolld 
l)('twl'l'n ~"w JIIl\'('n alld ~<'w York was 
OT",nl'd b~' .llIn. I, IS4!). notil'l'd liS an "lristorit· 
fa"t "); I!Jl!.l, Chiulln d,' Lur:1 ('. Park Com'rs. 
n·1 COlin. i. 107 Atl. fill (that u tall tr.·!! ill II 

tlrund"r slrnwl'r is 1\ pIal'" of J(r!'atl'r dunJ(l·r. 
not iCl'd) ; 
ColrOllln'" (Di.,I.); 18fJ.l, Ml'tropolitan R. Co. 
1'. Snashall, :l D. C. App. 4:!U, 4:~3 (tlrat pus-
8l'n~l'rs are ('omm()nl~' allowed to ride on thl.' 
platform of II strl.'.'t-ear, notierd) ; 
(jroraill: ISfli. HntltlJ('rll H. Co. I'. Hagan. lo:l 
(ia. iifH. 2(J S. E. jllO (notil'(' not taken of thf' 
dutil'S of It railwaY sllpl'rintI'IHlr'nt in II par
tiruiar town) ; 
/Iii"" i .• : I sns. ('k""land ('. (', &. :-it. J,. H. 
Co. ,'. ,ll'lIkille. 17·' III. :ms, 51 :\. E. nll (notirl' 
tn kl'll of II railrolld l'IIstOIll In T(>gan) to .. kar
alleIH'ard); I!IIO, Hitdli .. t·, Wayman, ~.J.I 
Ill. 50!!. !J1 ~. E. fl!l·l (f .. rnall' labor law; 81'1' 
tire t"itlltioll (lItlf, ~ 2M!!) ; 
//ldi",,,,: IS!ii, ~raderhous"r t·. State, 28 Ind. 
25i, 2137 (tire nllvig/lhility of the Ohio niver, 
(,te., noticed); 18fJ2, M'ltClrctt v. R. Co., I:lZ 
Ind. 3:H,:1l N. E. ifl2 (11 bmkeman'6 dutieR in 
J(cneral); l!J04, Rtlltc v. Indianapolis GUK Co., 
J(j:J Illd. 48. il N. E. la!) (thut nllturnl glls 110 
JOIIJ(l!r exists ill 'Iuuntiti('s suffil·i.'nt for IlI'atinl( 
pllrpllSI!S in IndillnllPolis. I'll' .• notil'l·d) ; 
ImJ'll: l!IO!i, DIOrr. ('attlt, Co. 1'. Chil·Uf.:" &. 
C;. \\'. H. Co.. 1:!8 I II. a!i!l, lOa !'\. W. 100:1 
(thILt TeXII8 eattlo fever iH contllgiOu8. noticed) ; 
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of period and of place. It is even erroneous, in many if not in most instances, 
to regard them as precedents. It is the spirit and example of the rulings, 
rather than their precise tenor, that is to be useful in guidance. 

KaMlI8: 1905. State to. Kelly. 71 Kan. 811. N. Y. 235. 72 N. E. 97 (<"ammon belief that 
81 Pac. 450 (economic and political history of vaccination is effective. notic£'d) ; 
a statute. notired); 1905. Sun Ins. Office v. North CaroliTla: 1904. Burn'ell v. Brodie. 134 
Western W. M. Co .• 72 Kan. 41. 82 Pac. 513 N. C. 540. 47 S. E. 47 (season for planting 
(sundry facts about the burning of wool. cotton seed. not!ced) ; 
noticed); North Dakota: 1897. Mathews v. R. Co., 7 
Kentucky: 1827, Feemster t. Ringo. 5 T. B. N, D. 81, 72 N. W. 1085 (notice talen of a 
Monr. 336 (the value r." paper of the State bank general custom to pasture on unsurveyed 
at a particular time. not noticed) ; public lands) ; 
Maryland: 1894, State v. Fox. 79 Md. 514. Oklahoma: 1898. Goodson r. U. S .• 7 Okl. U7. 
528. 29 Atl. 601 (that glanders :s for human 54 Pac. 423 (that in certain Indian reserva
beings contagious. not noticed) ; tions there arc no resident freeholders Qualified 
MaaaachUlletl8: 1889. Com. to. King. 150 Mass. as jurors. noticed) ; 
221. 224. 22 N. E. 905 (that the Connecticut Oregon: 1880. Lewis V. McClure. 8 Or. 273 
river at a certain place was not a navigable (local customs as to irrigation, given tho 
water under Federnl jurisdiction, noticed) ; force of law in mass by Federal statute, vot 
Michigan: 1897, Haines V. Gibson, 115 Mich. noticed) ; 
131. 73 N. W. 126 (notice not taken that Philippine lsi. 1912. Tan Chiong Sian v. 
certaiD lake navigation would be closed on Inchausti & Co.. 22 P. I. 152, 163 (tides 
April 1); noticed); 1018, Banatac v. Dabbay. 38 P. I. 
Minnuota: 1899, Rosted v. R. Co .• 76 Minn. 613 (navigability 0; boundary rivers, etc., 
123, 78 N. W. 971 (that exposure to cold is noticed); 
likely to cauBC inflammatory rheumatism, Rhode Island: 1893. State to. South Kit'~ston. 
noticed); 1920. State ex rei. Kile v. District 18 R. I. 258, 273, 27 Atl. 600 (that many 
Court. 146 Minn. 59, 177 N. W. 934 (custom Seventh Day Bsptists lived in a town S. H., 
of re-planting missing hills, noticed) ; and that they would not vote at an election 
MUllrissippi: 1854, Tumer to. Fish. 28 MiSll. held on Saturday, noticl)d) ; 
306, 311 (the Choctaw custom as to family Tennessee: 1898, Austin v. State. 101 Tenn. 
headship, not noticed) ; 56.3, 48 S. W. 305 (that tobacco in cigarette 
Missouri: 1893, Atkeson v. Lay, 115 Mo. 538, form is deleterious for smoking. noticed; they 
557. 22 S. 'V. 481 (that a n'.lwspaper is pub- "are inherentiy bad. and bad only"); 1898. 
lisbed in a certain county. not noticed); 1913, Kerns v. Perry. Tenn. • 48 S. W. 724 
State to. Cummings, 248 Mo. 509. 154 S. W. (that certain lowlands were overflowed by 
725 (that "Louisville" was a town in Ken- freshets, noticed); 
tu"ky, not Missouri, noticed) ; WlI8hinuton: 1896. Mullen v. Sackett, 14 
Nebrll8ka: 1899, Shiverick v. Gunning Co .• 53 Wash. 100. 44 Pac. 136 (that there are always 
Nebr. 29.78 N. W. 460 (destructio:l of a sign- taxes remaining unpaid, noticed); 1898, Bar
painting of a bull; notice not taken that it tholomew D. Bank, 18 Wash. 683, 62 Pac. 239 
was so indecent as to be a nuisance); 1901, (notice not taken of the presence or absence of 
Erickson v. Schroill, 62 Nebr. 368, 87 N. W. a bank in a town); 1899, Prescott Illig. Co. 
166 (that ,;estation may exceed 280 days. not. to. FlatheIs, 20 Wash. 454. 55 Pac. 635 (that 
noticed); 1902, Meyers v. Menta, 63 Nebr. ordmary sagebrush soil needs irrigation to 
427.88 N. W. 662 (that potatoes, sugar-beets, produce crops, noticed); 1899, Hill Estate Co. 
and l;1Jrnips arc not the spontaneous product v. Whittlesey. 21 Wash. 142,57 Pac. 345 (vcs-
of the soil, noticed) ; try powers in the Protestant Episcopal Church, 
New Jer8ey: 1894. Meyer to. Krauter, 56 not noticed); 
N. J. L. 696, 29 Atl. 426 (that trolley-lines had West Viruinia: 1876, Simmons v. Tn1mbo, 9 
not in 1884 or 1885' superseded horse-cars, W. Va. 358, 364 (that Confederate notes were 
noticed) ; currency in the South during the war, that 
New York: 1889. Hunter v. New York O. & they were but little depreciated at a certain 
W. It. Co., 1:6 N. Y. 615, 621. 23 N. E. 9 (in- time. and were never made legal tender by the 
jury at a tunnel; that the sitting height of a Confederacy, noticed); 1906, Lewis, Hubbard 
man 'could not be 'four feet seven inches, no- & Co. v. Montgomery S. Co., 59 W. Va. 75. 
ticed); 1893, Rowland to. Miller. 139 N. Y. 52 S. E. 1017 (reasonable time for forward·' 
93.34 N. E. 765 (that the business of an under- ing a check, etc.; customary hours of open-
taker in a certain locality was offensive, ing banks in Charleston. not before 9 A.M., 
noticed); 1898. Ba.xter to. McDonnell. 155 noticed) ; 
N. Y. 83,49 N. E. 6117 (the legal nature and WisC01l8in: 1899, Katzer to. Milwaukee, 104 
powers of the Holy Roman Catholic Church, Wis. 16,79 N. W. 745.80 N. W. 41 (rules of the 
not noticed); 1904. Viemeister to. White. 179 Catholic Church, not noticed). 
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• 

§ 2581. Sarne: (2) TimBS and Distances. Among the common instances, 
under this miscellaneous class, are the facts of time or season 1 and of dis
tance; 2 though here also the quality of no::oriousness will natur&Uy vary 
with the place and the ~poch, as well as with the gleater or less accuracy 
bvolved in the facts desired to be noticed. 

§ 2582. Same: (3) Meaning of Words; Names of IntozicatiDg Liquol'lJ. 
Another common class of instances, subject to the foregoing general con
siderations (ante, § 2580), is that of the meanings of words and phrases and 
"Titten symbols. So far as these are notorious and unquestioned, they are 
constan~ly found noticed. Here, too, the local circumstances and the usage 
of the time must more than ever control the ruling. 'The popular familiarity 
with the fable of the Frozen Snake, and therefore the general understanding 
of the meaning of that epithet, may well be noticed in one period and com
munity,! yet not in another. So much of special usage in commerce, religion, 
and industry, and of social life in general, is involved in the meanings of . 

• 

§ !Z581. 1 In BOrne of these instances, the 
evidential admissibility of the record of the 
official meteorological burcau (ante, § 1639), 
or of histories and almanacs (ante, U 1698, 
1699), was the real effect of the ruling: 

ENOLAl'o'1>; 1705, Hanoy 11. Brond, 2 Salk. 
626 (that the calendar day for a writ being 
rpturnablc fcll on Sunday, iloticcd); 1705, 
Davies v. Saltcr, 2 Salk. 626 (similar). 

UN1'I'ED STATES: Ala. 1859, Sprowl 11. 

Lawrence, 33 Ala. 674, 684 (that the first 
Monday of August, 1853, was August I, no
ticed); Ark. 1876, Tomlinson v. Greenfield, 
31 Ark. 557 (that a crop of cotton named in a 
mortgage of January could not have been 
planted or in being at that time, noticed): 
Cal. 1896, People 11. Mayes, 113 Cal. 618, 45 
Pac. S60 (time of moon-rising, noticed): 
Conn. 18':"", Statc 11. M.Jrris, 47 Conn. 179 
(coincidence of days of the month and week. 
noticed, by refreshment of memory from the 
al.!nanac); Fla. 1851, Dawkins 11. Smithwic:C, 
4 Fla. 158, 162 (that a day of the month fell ('n 
Sunday, noticL'<I); Ga. 1903, Dorough 1>. 

Equitable M. Co., 118 Ga. 178, 45 S. E. 22 
(coincidence of the days of week and month, 
noticed); IU. 1866, Dixon II. Niccolls, 39 III. 
372, 385 (the time of maturity of grain crops 
in a certain region, not noticed); Ind. 1877. 
Ross 11. Boswell, 60 Ind. 235 (th&.t the use of a 
falm in cropping season is more valuable than 
in winter, noticed); la. 188l, McIntosh I). 

Lee, 57 Ia. 358, 10 N. "N. 895 (that March 10, 
1878, was Sunday, noticed); Md. 1853. 
Sasscer 11. Falmers' Bank, 4 Md. 409, 420 (that 
Dec. 2& fell on Sunday, and that by commercial 
usage the day of payment of a note is in such 
cases anticipated, noticed); 188!, Phila
delphia, W. & B. R. Co. II. Lehman, 56 Md. 
209, 226 (that July 28, 187~, was Sunday, no
ticed); M all8. 1905, Com. 11. Bond, 188 Mass. 
91, 74 N. E. 293 (that the date of a forged 

check was Sunday, not noticed); Mus. 1894, 
Morgan v. Burrow, Miss. • 16 So. 432 
(day of the month, noticed): N. J. 1879, 
Reed v. Wilson. 41 N. J. L. 29, 32 (tbatthe day 
of a notc's maturity fell on Sunday, noticed, 
and also the law merchant as to days of 
grace); N. Dak. 1905, Orvik I). CllBEIelman, 
15 N. D. 34, 105 N. W. 1105 (adoption of 
standard time at '1 county-seat, noticed); 
Oklo 1901, Paync 11. McColmick Harvesting 
M. Co., 11 Ok!. 3i8, 66 Pac. 287 (time 
of planting and harvesting annual crops, 
noti;:ed). 

, 1893, Mutual Ben. L. Ins. Co. 11. Robison, 
7 C. C. A. 444, 58 Fed. 723 (that the distance 
bet;veen Dubuque, Ia .. and Asbeville, N. C., 
':;JCceeds 100 mill'S, noticed); 1893, Pettit 1>. 

State, 135 Ind. 393, 3~· N. E. 1118 (that East 
Portland, Oregon, is distant 2398 miles from 
Crawfordsville, a placc G~ trial in Indiana, 
noticed); 1921, Hart v. Com., - Va. ,109 
S. E. 582 (location of the place of a criroe, 
noticed to be within A. county, because i~S8 
than 15 miles from S. city; a delectable 
II!orr.e.I of quiddity); 1895, Y,lllmenthal 1>. 

Meat Co., 12 Wash. 331, 41 Pac. 47 (the dis
tance between two towns, noticed); 1876, 
Siegbert 11. Stiles, 39 Wis. 533, 536 (that two 
towns in the State were separated only by a 
river and were mutUally accessible across the 
ice, noticed). 

Compare § 2575, ante (location of towne. 
hilthways, etc.). 

§ 2581. 1 1848, Hoare 11. Silverlock, 12 
Q. B. 624 (defamation for applying to the 
plaintiff t.he "fable of the Frozen Snake"; 
held, that no innuendo was necessary, and 
that. in arrest of judgment; the jury might 
justly attribute a libellous sense; per Erie, J., 
that their well-known applicationCin a libellous 
sense could be noticed). . 
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words, that no generalizations are practicable. The ru!ings must depend 
upon good sense rather than \:pon precedent.2 

A difficult case is presented when the word in question is used in more 
than one notorious meaning, particularly when it has by custom come to be 
applied artificially or evasively to objects not strictly entitled to it. Common 
instances of this sort are the names of intoxicating liquors. The true solution 
here is rather to be found in the theory of presumptions (ante, § 2490); 
first, because judicial notice becomes inappropriate as soon as a fact is in any 
manner practically dubitable, and, nen, because the fact really sought in many 
such instances is the meaning or use in a concrete instance which could not 
be notorious. Of various possible meanings, one may be presumed to apply. 
There is naturally some variance of ruling. A;tar.: from particular local 
circumstances, it would seem to bt proper to hold that" alcohol" or" whiskey" 
or fC gin" may be assumed to signify an intoxicating liquor,3 and that a liquor 
termed "brandy" is intoxicating.4 and ~ven that ",vine,"!) or malt or hop 
liquors,6 are intoxicating. But "beer" is a term applied to so many non~ 

• 

'The following Bre examples: Enoland: ing of words (ante, § 191i5), about the use of 
1809, Clementi tI. Golding, 2 Camp. 25 (it was dictionarie8 in evidence (ante, § 1699) and 
held that "book" in a copyright act might about the 8ig'latures 0/ officers on documents 
apply to a single printed sheet). (ante, § 2168. n. 4) serve to disposo of many 

United States: Fed. 1849. U. S. D. Burns, of these questions. Compare:a1so the citations 
5 McLean C. C. 23 ("fifty-cent pieces." etc.. ante. § 2556 (construction of documents). and 
noticed); Ala. 1861. Moseley's Adm'r v. § 2569, n.7 (jndge's resort to dictionaries. etc.). 
Mastin. 37 Ala. 21G. 221 (that "adm'r" signi- 31922. Johnson D. State. Ark. • 23S 
fied "administrator." noticed); 1905. Barddell S. W. 23 (whisky); Del. Rev. St. 1915, § 174 
n. State, 144 Ala. 54. 39 So. 975 (nit:kels. n~ (Courts may notice that ,. spirituous. mixed. 
ticed to be U. S. coins); Cal. 1893. Edwards or fermented liquors. by their usual or com~ 
~. Publishing Soc., 99 Cal. 431. 435, 34 Pac. mon nRmes. but not cider. are intoxicating"); 
128 (that "sack," in discussing electoral cor- 1877. Sch!i~ht D. State, 56 Ind. 173. 176 
ruption. means a corruption-fund. noticed); (whisky); 1920. Hiatt~. State. 189 Ind. 524, 
1895. Sinnott D. Colombet, 107 Cal. 187, ~O 127 N. E. 277 (whisky; but not the intoxi
Pac. 329 (meaning of "kindergarten" in a tating nature of a compound containing some 
resolution of a school-board); 1890. Hines~. whisky); 1921. State n. Wallace. Me. , 
Miller. 122 Cal. 517. 55 Pac. 401 (meaning of 115 At!. 609 (that alcohol is intoxicating. n~ 
"shafts." .. tunnels," etc.. noticed); Haw. ticed); 1854. Com. v. Peckham, 2 Gray Mass. 
1913, Hapai v. Brown. 21 Haw. 499 (ordinary 514 (gin); 1901, Peterson D. State, 63 Nebr. 
meaning of Hawaiian words is notict'C! in this 251,88 N.W. 549 (whisky). So also: 1904. The 
jurisdiction); Ill. 1867. Hill D. Bacon. 43 Ill. Kawailani.1!l8Fed.879.63 C.C.A. 347("ok~ 
477 (that the S. E. forty of a quarter-section lehoa ... in Hawaii. noticed tOWbe intoxicating). 
signified one of four forties. noticed); Ind. 4 1893, State D. Tisdale, 54 Minn. 105. 55 
1877, Hart v. State. 55 Ind. 599. 601 (that N. W. 903 (that Califomil\ brandy is illtOld
"bills" testified to were bank-bills. not pr~ eating, noticed); 1893, Thomas v. Com., 90 
Bumed; on the theory that the Court would Va. 92. 94, 17 S. E. 788 (that apple-brandY is 
notice the exisi:.ence of other kinds of "bills ") ; intoxicating. noticed). 
Kan. 1906, State D. Nippert, 74 Kan. 371, 86 6 1901; Caldwell v. State, 43 Fla. 545. 30 
Pac. 478 (" R. L. D." in a Federal revenue So. 814 (that wine is intoxicating, noticed); 
record. noticed to mean" rctailliquor-dealer") ; 1907, Nnssbaumer fl. State, 54 Fla. 87, 44 So. 
Ky. 1827, Jones D. Overstreet. 4 T. B. Monr. 712 (like Caldwell v. State); 1897. Starace t'. 
547 ("money," noticed); Mass. 1838. Com. Rossi, 69 Vt. 303. 37 At!. 1109 (Italian "SOUl' 

D. Kneeland. 20 Pick. 206, 239 (the meaning wine," noticed as intoxicating). 
of "blasphemy," examinoo); Minn. 1879. Otherwise. where the description implies 
State D. Johnson, 26 Minn. 316. 3 N. W. 982 different ingredients: 1898. Laid D. State. 104 
(the orthography '1' pronunciation of Polish Ga. 726, 30 S. E. 949 (that home-made black
names, not noticed); Or. 1902, Martin D. berry wine is intoxicating, not noticed). 
Eagle Creek D. Co., 41 Or. 448, 69 Pac. 216 e Contra: 18ii, Shaw D. State. 56 Ind. 188 
(technical meanings are not noticed). (malt liquors); 1894, People~. Rice, 103 Mich. 

The rules about ezpert opinion of the mean- 350,61 N. W. 540 ("hop pop"). 
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intoxicating drinks that evidence of its qualitie..c; in a gh·en instance may well 
be required.7 

§ 2583. Future of the Doctrine of Judicial Notice. The doctrine of Judicial 
Notice contains the .kernel of great possibilities, as yet not used, for im
proving trial procedure in the courts of to-day. Professor Thayer pointed 
this out many years ago: 1 "Courts may judicially notice much which they 
cannot be required to notice. That is well worth emphasizing; for it points 
to a great possible usefulness in this doctrine, in helping to shorten and 
simplify trials. It is an instrument of great capacity, in the hands C'! a 
competent judge; and it is not nearly as much used, in the region of 
practice and evidence, as it should be. . . . The failure to exercise it 
tends daily to smother trials with technicality and monstrously lengthens 
them out." 

Why has this principle not been adequately used by judges? 
One reason is that they apparently forget that (as Professor Thayer says) 

they may notice much that they cannot be required to notice by general rule 
made in advance. E. g., a rule requiring them to notice always the incum
bency of a sheriff's office might go too far; but they may in a given case be 
justified in declaring a specific sheriff to be notorious; and so on, in a thousand 
classes of facts. 

Another reason is that they apparently forget that the principle alIow~ 
them to notice in specific cases, even though no gelleral rule for the whole class 
of such cases could be laid down. This is because notoriety in fact is the 
principle, and facts are not susceptible of inflexible rule. The precedents of 
former judges, in declining to notice or assenting to notice specific facts, do 

7 Differing views have been judicially ex- N. W. 1 (that beer is a malt or intoxicating 
pressed, but usually declining notice: Jlla. liquor, not noticed; because there are many 
1876, Adler v. State, 55 Ala. 16, 23 (that lager sorts); 1894, State v. Church, 6 S. D. 89, 60 
beer is a malt liquor, noticed); Colo. 1915, N. W. 143 (that lager beer is intoxicating, 
Moffitt v. People, 59 Colo. 406, 149 Pac. 104 noticed); Tex. 1906, Potts v. State, 50 Tex. 
(that "beer" is intoxicating, noticed); Ga. Cr. 368, 97 S. W. 477 (that beer means an 
1892, Bell v. State, 91 Ga. 227, 231, 18 S. E. intoxicating liquor, not noticed); W. Ita. 
288 (that rice-beer is intoxicating, not no- 1911, State v. Durr, 69 W. Va. 251, 71 S. E. 
ticed) ; 1902, Du Vall v. Augusta, ) 15 Ga. 813, 767 (" temperance beer"). 
42 S. E. 265 (that beer is intoxicating, not § 2583. I" Preliminary Treatise on Evi-
noticed); Ill. 1886, Ransberg v. People, 120 denee" (1898), 300. 
III. 21, 23, 8 N. E. 857 (similar); Nebr. 1883, Coleridge, J., ill Lumley 11. Gye (1853),2 
Kerkow 11. Bauer, 15 Nebr. 150, 155, 18 N. W. EI. &; Bl. 266: "Judgcs are not necessarily 
27 (that beer is intoxicating, not notic('d; to be ignorant in Court of what everybody else, 
except so far as defined by statute); 1901, and they themselves out of Court, are familiar 
Peterson 11. State, 63 Nebr. 251, 88 N. W. 549 with; nor was that unreal ignorance ('on
(that whiskey and beer arc intoxicating, no- sidered to be an attribute of the Bench in early 
ticed); N. Y. 1889, Blatz 11. Rohrbach, 116 and strict times. We find in the Year Books 
N. Y. 450, 22 N. E. 1049 (that beer is intoxi- the judges reasoning about the ability of 
eating, not noticed; Bradley, J., diss.); Oklo knights, esquires, and gentlemen to maintain 
1922, Stanley v. State, Oklo Cr. , 205 Pac. themselves without wages; distinguishing 
775 (" Choctaw beer," not noticed); R. I. 1877, between private chaplains and parochial 
State v. Goyette, 11 R. I. 592 (that "Inger chaplains from. the nature of their employ
bier" is a malt liquor, noticed); 1881, State v. ments; and inllater days we have ventured to 
Beswick, 13 R. I. 211, 220 (that beer is intoxi- take judicial cognizanoo of the moral qualities 
eating, not noticed); S. Dak. 1894, State of Robinson Cnlsoc's 'man Friday' (1 DowP.C. 
II. Sioux Falls Brewing Co., 5 S. D. 39,45,58 672) and 2Esop's 'frozen snake' (12 Q.B.624)." 
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not restrict the present judge from noticing a new fact, provided only that the 
new fact UJ notorious to the communit,\". 

The following controversy, now of historic interest onl,\", serves to illustrate 
the above general truth: 

1908, People v. Schmitz, 153 Cal. xviii, 94 Pac. 1908. In Bank. Appe!ll irom Superior 
Court, City and County of San Francisco; Frank H. Dunne, Judge. Eugene E. Schmitz 
having been convicted of ell.1:ortion, and the conviction having bt-en reversed by the Dis
trict Court of Appeals on his appeal. the People apply to the Supreme Court for a hearing 
and detel'mination of the appeal. Application denied. 

PER CURIAM. "TillS is an application by respondent for a hearing and determination 
of this appeal by this Court, after decision and judgment by the District Court of Appeal 
for the First District. . . . The Court is unanimous in the opinion that the District Court 
of Appeal was C()fj ect in its conclusion that the indictment was insufficient, in that it did 
not show that the specific injury to the property of the restaurant kecpers threatened by 
the defendant was Il'Il 'unlawful illjury.' •.• § 520 of the Penal Code provides that the 
threat must be such as is mentioned in the preceding section, and the preceding . 
in subdivision 1 (the only subdivision here applicable), says that the threat must be one 
'to do an unlawful injury to the person or property of the individual threatened, or to any 
relative of his, or member of his family.' • . • What is meant hy the tel'lIl 'unlawful in
jury'? Giving to such tel'm the broadest meaning possible under the authorities, it can 
include no injury that is not of such a character that, if it had been committed as threat
ened, it would have constituted an actionable wrong. . .. 

II Applying thi:3 to the case at bar: 
"It was within the lawful power of the police commissioners of San Francisco to with

hold from the restaurant keepers a license to sell liquors at rt'ttlil in their restaurant, no 
matter how great the pecuniary loss thereby caused to the business. It was also lawful 
for any person, by legitimate persuasion or argument, to endeavor to pn'vail upon the 
commissioners to refuse the license, although such person was actuated by a malicious 
intent to injure the restaurant keepers and cause them pecuniary loss. The conjunction 
of the lawful persuasion, inducing the lawful refusal of the license, with the malicious motive 
instigating the persuasion, would noc convert the lawful act of refusing the license into 
an unlawful one, nor make the resulting injury unlawful or actionable .••• In this case 
the indictment charges that the defendant threatened the l't.'Staurant keepers that, if 
money was not paid him, he would prevent them from obtaining or receiving a retail liquor 
license and thereby destroy or render unprofitable their restaurant business, of which the 
sale of liquors at retail fOl'med the remunerative part. It is not stated how the defendant 
proposed to do thill, or how it was understood by the parties that he would accomplish it, 
whether by fair persuasion and lawful influence over the commissioners, or by duress, 
menace, fraud, or undue influence exercised upon them. This is not a case where it is 
sufficient to charb'C an offense in the language of the statute defining it. The Court cannot 
a88Ume, in the absence of any avennent to that effect, that Schmitz was mayor of the city 
and as such in a position to exercise power and undue influence over the members of the 
board of police commissioners; or that Rue/, his co-dejendant, 'Was a person in practical 
control of the city government because of his political activity and influence, or othemise 
able to exert an undue influence over the board; nor can it be inferred, or presumed, when 
it is not so charged, that the defendant threatened to prevent the issuance of the license 
by unlawful means, and not solely by lawful and innocent persuasion and argument. • • • 

"The attorneys for the respondent .•. introduce their application with the statement 
that they are convinced that upon a full discussion of the case 'it will be found and de
cided by this Court that levying blackmail upon licensed busint'Sscs by the maYiJr and the 
political boss of a metropolitan community is a crime under the law d California, and 
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should not go unwhipped of justice.' This is a gross misstatement of the case and of the 
question to be decided, as presented by the indictment. We again emphasize the fact 
that the indictment does not arer that Schmitz was mayor, or that Ruef 'Il)M a political boss, 
or that either of them had any power, or influence, or control over the police commiss:oners, 
or that they threatened to use such power, influence, or control in preventing the issuance 
of a license. . • . 

"The application for a hearing and detemlination of this appeal by this Court, after 
decision and judgment by the District Court of Appeal of the First District, is denied." 

L:tters on the Case of People r. Schmitz: 
(1) Chief Justice REAn..... Letter in the Sacramento Bee (April 29, 1908) .... "Though 

the facts that Sclullitz was :\layor and Ruef the pulitical boss of the city may have been 
as notorious in San Francisco as the fire or the earthqUake, no lawyer would contend for 
a moment that they were facts of which a Court < .. ould take judicial notice, in passing upon 
the sufficiency of the indictment. If these facts [that Schmitz was :\Iayor and Ruef the 
political boss) had been alleged in the indictment, then indeed the Court could have con
sidered in that connection the provisions of the charter of San Francisco which empowered 
the mayor to appoint and remove at will the members of the board of police commissioners, 
and which invest that board with discretion to issue or refuse licenses to sell liquors at 
retail. And if by means of these allegations or other\\;se it had been made to appear that 
the defendants had caused the applicants to believe that they could and would influence 
the police commissioners to reject their application regardless of its merits, I have never 
doubted that the indictment would have been sufficient. For this would have been a 
threat to do an unlawful injury an injury which by reason of the conupt abuse of offi
cial power employed to accomplish it would have been actionable. But the Court, being 
obliged, as ~ have shown, to look exclusively to the force of the indictment in determining 
its validity, and seeing only a charge against two private persons, could see nothing unlaw
ful in the threatened injury. For it could not be assumed that such private persons could 
prevent the issuance of the license otherwise than 1'1 adducing good reasons why, in the 
exercise of their discretion, the Police Commissioners should refuse it, as, for instance, 
that the applicants were unfit persons, or their house an improper place. To oppose and 
prevent the issuance of a license on such grounds would be perfectly lawful, in the absence 
of a corrupt or malicious motive. And therefore the question finally resolved itse1f into this: 
Did the purpose of the threat (the extortion of money) convert into an unlawful injury 
that which in the absence of such motive would not have been criminal or actionable? 

.. Why, it has been asked, could not the Court have taken into consideration the notorious 
facts that Schmitz was ~Iayo:'" of the city and Huef the political boss of the party in pos
session of the city government? The answer to this question is that . . . the Legislature 
of California, by a constitutional law, has enumerated the facts of which Courts may take 
judicial notice in the absence of proof, and by necessary implication has excluded aU other8, 
including the fact that any particular person is Mayor or politic-al boss of any particular 
city. Necessarily, facts which must be proved, where they are matters of proof, must be 
alleged where they are matter of allegation, as in an indictment." . 

(2) Francis J. Ilt.r.ey (Assistant District Attorney of San Francisco). Utter in the San 
FrancMco Bulletin (October 31, 1908). "In the opinion or Chief Justice BUT!'Y in Pcopie 
'D. Schmitz, and his subsequent letter, ••• it is thus, in fact, conceded by the learned 
Chief Justice that if the indictment had alleged that Schmitz was mayor, it would have 
been sufficient, because the Court could then have taken judicial notice in that connection 
of the influence which the mayor officially over the board of police commissioners, 
and that, therefore, when Schmitz threatened the French restaurant-keeper that he could 
and would prevent him from securing a license, the intended victim was justified, as a 
reasonable mlln, in believing that Schmitz pos!JCSsed the power, through his official posi- . 
tion, to influence the police commissioners, whom Schmitz had appointed and over whom 
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he possessed the power of removal, to reject the French restaurant-keeper's application 
for a license, regardless of the merits of the application. 

"Yet the Court's refusal to take notice in this case ignores the plain language of the 
Code of Civil Procedure, § 1875, subdiv. 5, enumerating the kinds of fnets of which judicial 
notice may be taken: 'The accession to office and the official signatures and seals of office 
of the principal officers of government in the legislative, executive and judicial departments 
of the State and the United States.' The Political Code, § 343, provides, 'The number and 
designation of th;} civil executive offiecrs are as follows: A governor; • . . such other 
officers as fill offices created by or under the authority of general laws for the goremment of 
counties, cities and towns, or of the charters and special laws affecting the same.' Surely 
the Mayor of the City and County of San Francisco, the largest in the State, is a 'principal 
officer' of the executive department of this State, as thus defined. Moreover, in a decision 
of this Supreme Court rendered in 1896, the broad principle is stated that 'the iudicial 
notice which Courts take of matters of fact embraces those facts which are within common 
knowledge of all, or are of such general notoriety as to need no evidence in their support.' •.• 

"Furthermore, the opinion or the Court indicates that the justices did look into the 
record of the case to some extent and consequently the Court must have known that the 
defendant Schmitz was fully apprised, at the time of the trial, of the fact that he was 
charged 'with having used the prestige of his official position, together with the prest:gc of 
Abe Ruef as political boss, to extort money from the French restaurant-keepers under a 
threat to prevent them from securing the liquor licenses. The case was tried on behalf of 
the defendant by able and learned attorneys upon this very theory. It cannot be possible, 
therefore, that any substantial injustice was done the defendant by not alleging these 
evidentiary facts in the indictment. Surely no substantial injustice was done to the ne
fendant by failing to inforill him in the indictment that he was the Inayor of this city and 
county at the time he is alleged to have made the threat and to have extorted the money. 
He could not have been taken by surprise by our failure to allege that fact, for he is pre
sumed to be sane and to be gifted with at least ordinary of sight and hearing and at 
least an ordinary memory." 

(3) John II. Wigmore. Letter in the Liberator (Vol. I, No.8, San Francisco, Jan. 30. 
1909). "I have read the letter of Mr. Heney, and the letter of the Chief Justice, and have 
re-read the opinion of the Court in People 11. S.::hmitz. The Chief Justice's letter and Mr. 
Heney's reply turn largely on the legal rule of judicial notice. The learned Chief Justice 
finds himself iron-bound by the rules of that SUbjl:ct. But the whole spirit of the rules is 
misconceived by him. Their essential and sole purpose is to relieve the party from proof, 
- that is, from proof of facts which are so notorious as not to need proof. When a party 
has not averred or evidenced a fact which later turns out, in the Supreme Court's opinion, 
to be vital, the rule of judicial notice helps out the judge by pcnnitting him to take the 
fact as true, where it is one so notorious that evidence of it would have been superfluous. 
Now these helping rules are not intended to bind him, but the contrary, i. e., to make him 
free to take the fact as proved where he knows the proof was not needed. Moreover, it 
follows, since rules cannot foresee every case new times and new conditions "ill 
ereate, that they can always receive new applications. The precedents of former judges, 
in noticing specific facts, do not restrict present judges from noticing new facts, provided 
only that the new fact is notorious to all the communitY.. For example, the unquestioned 
election of William H. Taft as President of t!le United States is notorious; but no man 
named William H. Taft has ever before been ele'!ted President, and no judicial precedent 
has noticed the fact. Yet no Court would hesitate to notice this new notorious fnet. • . • 

"If, then, a man Damed Schmitz was notoriously :Mayor of San Francisco, and a man 
named Ruef was notoriously its political boss, at the time in question, that is all that any 
Court needs; and the doctrine of judicial notice gives it all the liberty it needs. It is con
ceivable that a trial judge might sometimes hesitate in applying this doctrine of notoriety, 
because the trial Court might fear that the Supreme Court would not perceive the notoriety. 
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But there ne .... er need be any such hcsitation in a Supreme Court, if that Court does see the 
• notoriety . 

.. And this is just where the leamt.'d Chief Justice is to be criticised. He docs not for 
a Illoment ask or answer the question, 'Did we actually, as men and officers, believe these 
facts to be notoriously so?' but refers to certain mechanical rules, external to his mind. 
What that Supreme Court should have done was to decide whether they under the cir
('umstances did actually believe the facts about the status of Schmitz and Ruef to be noto
rious. In not so doing, they erred against the whole spirit and principle of judicial notice. 
And Mr. Heney's demonstration that there is nothing in the codes to forbid them is com
plete: for, of course, the Code of PrOCt.'<iure, in telling them (Section 18i.5) that 'the Courts 
take judicial notice of the following facts,' simply gave them a liberty of belief as to those 
specified facts, and did lIot tllke away their liberty as to other unspecified facts. . • . 

.. We do not doubt that there are dozens of other Supreme Justices who would decide, and 
are to-day deciding, in obscure cases, just such p~ints in just the same way as the California 
case. And we do not doubt that there are hundreds of lawyers whose professional habit 
of mind would make them decide just that way if they were ele .... ated to the bench to
morrow in place uf those other jurists who are now there. The moral is that our profession 
must be educated out of such habits of thought. Such di~putations were the life of scholar
ship and of the law three hundred years ago. They are out of place to-day. There are 
enough rules of law to sustain them, if the Court wants to do so. And there are enough 
rules of law to brush them away, if the Court wants to do th'lt. 

"ALL TIlE RULES IN THE WORLD WILL NOT GET US Sl:nSTANTIAL JDSTICE IF THE JeDGES 

HAVE NOT THE CORRECT UVIXG !\IORAL AT'rITUDE TOWARD sunSTAXTIAL JUSTICE." 

With these aspects of the principie in luind, a large field opens for reducing 
the tedious proof of notorious facts. The principle is an instrument of a use
fulness hitherto unimagined by jUdges. Let them make liberal use of it; 
and thus avoid much of the needless failures of justice that are caused by the 
artificial impotence of judicia! proceedings. 
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TITLE II: JUDICIAL ADMISSIONS 

CHAPTER XCI. 

• 
§ Theory of Judicial Admis-

BlOns. 
§ 2589. Distinction between Judicial 

Admissions, Pleadings, Demurrers to Evi
dence, and EstoppeL~. 

§ 2590. Effect of Judicial Admissions: 
(1) Conclusive upon the Party making. 

§ 2591. Same: (2) Prohibitive of Evi
dence by the Party benefiting. 

§ 2592. Same: (3) Validity as a Waiver 
of Unconstitutionality or other Illegality. 

§ 2593. Same: (4) Effect on Subse
quent Trials . 

§ 2594. Form of the Admission; Who 
is authorized. 

§ 2595. Avoiding a Continuance by 
Judicial Admission; Testimony of an Ab
sent Witness of the Opponent. 

§ 2596. Admissions of the Genuine
ness of a Document. 

§ 2597. Future of the Doctrine of Judi
cial Admissions. 

§ 2588. Theory of Judicial Admissions. An express waiver, made in 
court or preparatory to trial, by the party or his attorney, conceding for 
the purposes of the trial the truth of some alleged fact, has the effet:'t of a 
confessory pleading, in that the fact is thereafter to be taken for granted; 
so that the one party need offer no evidence to prove it, and the other is 
not allowed to disprove it. This is what is commonly termed a solemn 
-i. e. ceremonial or formal or judicial admwsion, or stipulation. It is, in 
truth, a substitute for evidence, in that it does away with the need for evi
dence.1 

This judicial admission is sharply marked off from the ordinary or quasi
admission which indeed does not deserve to bear the same name. The 
latter is merely an item of evidence, available against the party on the same 
theory on which a self-contradiction is available against a witness. The dis
tinctions between the two have already been examined (ante, §§ 1048, 1057). 
It is enough to note that, as to thc effect, thc latter is not C!onclusivc; while 

§ 21188. 1 Ante: En(}. 1726. Gilbert. Evi- which the parties arc fully cognizant"); 1855. 
dence. 103 (" The consent of the parties COIn. D. Desmond. 5 Gray Mass. 80, 82 
concerned must be sufficient and concluding (Thomas, J., referring to the prosecuting at
evidence of the truth of such fact, for they torney's admission on trial that a witness was 
[the jUry) are only to try the truth of such an accomplice: "Admissions made in the 
facts wherein the parties differ"); U. S. course of judicial proceedings are substitutes for, 
1896, Prestwood II. Watson, 111 Ala. 604, 20 and dispense with, the actual proof of facts"); 
So. 600 (Brickell, C. J.: "Agreements of this 1916, Baldwin D. McDonald. 24 Wyo. lOS, 156 
character, intelligently and deliberately made, Pac. 27 (citing the above text with approval). 
- whether made by the parties in person, or In Louisiana the Continental law has left 
by their attorneys or solicitors of record, its mark: La. Rev. Civ. C. 1888, § 2291 
are encouraged and favored. Their purpose, (" Judicial confession is the declaration which 
generally. is to save costs, and to expedite the party, or his special attorney in fact. 
trials, by relieving from rules of practice which makes in a judicial proceeding. It amounts 
in the particular case are deemed mere hin- to full proof against him who has made it. It 
dranccs, or the dispensation with mere fonnal cannot be divided against him. It cannot be 
proof, or, as in the present case, thc admission rcvoked," unless made through error of fact. 
of uncontroverted facts, of the existence of but not for error in law). 
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as to its form, it may be either implied or exp!'ess, and need not be either 
written or made in open court. 

§ 2589. Distinction between Judicial Admissions, Pleadings, Demurrers 
to Evidence, and Estoppels. The effect which a judicial admission produces 
is of course an effect shared in common with certain other legal acts. In 
the first place, a pleading may by c!>nfessing a fact place it beyond the range 
either of needing evidence or of permitting dispute; and an omission to 
plead in denial may have the same consequence. The distinction between 
a pleading and a judicial admission seems to consist in the circumstances 
that the latter may be mane after issues joined or trial begun, and may thus 
counteract or diminish the effect of a pleading; that it is not a part of the 
required statements defining the parties' issues; and that it is therefore not 
subject to the rules of time, form, amendment, and the like, which govern 
the allegations of pleading. 

Furthermore, a demurrer to evidence, the object of which is to raise a ques
tion of law, will like other demurrers have the effect of admitting the facts 
conclusively (ante, § 249:j). It has the further common feature, frequent in 
a judicial admission, t1l.lt it is made after issues formed and trial begun; but 
nevertheless it is in this respect, like a motion to arrest judgment, merely a 
postponed pleading. 

Finally, an esiop'[Jel has the similar effect of concluding all dispute of the 
fact. But here the distinction is that the estoppel is an obligation made by 
a rule of substanth'e law, of the same general class as contracts and repre
sentations; 1 that it requires some additional act of detriment on the part of 
the obligee; and that it is absolute as regards the permanent legal relations 
of the parties, and not merely hypothetical or relative to the procedure of a 
particular litigation between them. 

§ 2590. Effect of Judicial Admissions; (1) Conclusive upon the Party 
fORking. The vital feature of a judicial admission is universally conceded 
to be its conclusiveness upon the party making it, i. e. the prohibition of any 
further dispute of the fact by him, and of any use of evidence to disprove or 
contradict it,1 In view, however, of the commendable purpose which lpuds (or 
ought to lead) to the voluntary making of admissions, it is always and properly 
said that the trial Court may in discretion relieve from this consequence: 2 

§ 2589. I Harriman on Contracts, 2d ed., },font. 1920, Lewis 11. Lambros, 58 Mont. 555, 
§ 618. 194 Pac. 152 (stipulation as to title to a 

§ 2590. I Cases cited ante, § 2588, and the building. the subject of false representations; 
following: Fed. 1880, Oscanyan v. Arms Co., Hurley, J.: "This Court. as well as the trial 
103 U. S. 261. 263 ("Any fact, bearing upon Court, must be bound by the stipulatrons of 
the issue involved. admitted by counsel, may the parties ") ; N. Y. 1868, Paige 11. Willet, 38 
be the ground of the Court's procedure equally N. Y. 28, 31 ("A party who formally and ex
as if established by the clearest proof"; here plicitly admits by his pleading that which 
the counsel's opening statement of the u..sues establishes the plaintiff's right will not be suf
was taken as sufficient for directing a verdict fered to deny its existence or to prove any state 
lor the defendant); Ala. 1896, Prestwood of facts inconsistent with that admission "). 
t). Watson, 111 Ala. 604, 20 So. 600; Conn. : 1918, Larson Jr. Co. 11. Wrigley Jr. Co., 
1905, State t). Marx. 78 Conn. 18, 60 Atl. 690 7th C. C. A., 253 Fed. 914 (unfair trade; 
(Oscanyan t'. Arms Co., U. S., approved); quoted IfIlpra); Prestwood 11. Watson, Ala.. 
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19.8, BAKER, .J., in Larson .Ir. Co. ~'. Wrigie.ll Jr. Co., 7th C. C. A., 253 Fed. 914 (unfair 
competition by imitation of trade-label; eaeh party claimed priority, and also asserted 
damage by confusion to customers): "In support of the counterclaim, no proof was made 
of actual confusion. Counsel, however, contend that an inference to that efied may be 
drawIl from Larson's testimony that after • Doublemint' appeared his sales of • Winter
mint' materially decreased. 'l'me, but a falling off in business may rt.'SUlt from fair as 
well as from unfair competition. Insistence comes to he centered on the proposition that 

. the trial Court was not at liberty to determine the question of actual or probable confu
sion from a compa.';son of the packages and from the lack of direct testimony, but was 
bound to take that lssue as settled by Wrigley's avennents and admissions in court; and 
counsel cite many cases a.; supportive of their contention. 

"Undoubtedly a litigant has no cause for complaint if the Court accepts his solemn 
and sworn admissiuns in pleadings and testimony as tme. But we must reject the conten
tion that his adversary has the right to compel the Court to do so. Otherwise a Court 
could be forced by parties to decide moot, feigned, and collusive cases, or a Chancellor 
might be made to proceed with an c-quitable accounting betwcen partners who had stolen 
the property they brought into court. But the present case or. the counterclaim is not 
moot, nor feigned, nor collusive, and it presents a question of Larson's legitimate property 
rights .... From a comparison the learned District Judgt' found that the distinctive 
words and marks were so dominating that the careless purchaser, desiring 'Larson's Winter
mint,' would not be misled into taking '\Vrigley's Doublemint.' With nothing before us 
bnt the packages, we would be inclined to concur in the finding. But the record contains 
also Wrigley's avennent in his bill that confusicn had arisen. There was no proof to sup
port that avennent and Larson's parallel averment. But Larson's counsel may have relifd 
on the stipulation of fact in bill and counterclaim to save hunting up and bringing in 
witnesses of wrongful sales. Furthelmore, Wrigley and another interested with him gave 
testimony as experts in the gum business that confusion was likely to result from the 
similarities; and so there is a basis for at leASt the possibility that Wrigley's averment of 
filet. and his ex'})Crt opinion may be tme, and that Larwn's diminished sales came from 
Wrigley's simulation of the 'Winteullint' package. 

"In such a situation, the mle, in our judgment, is this: In a real and legitimate con
troversy, a party should be left within the knot of his averments in pleadings and admis
sions in testimony, unless the Court can find an absolute demonstration from other e\·i. 
dence in the case, or from facts within judicial notice, like the laws of physics, etc., th::t 
under no circumstances could the averments and admissions be true." 

§ 2591. Same: (2) Prohibitive 9f Evidence by the Party benefiting. A 
fact that is judicially admitted need3 no evidence from the party benefiting 
by the admission.1 

But his evidence, if he chooses to offer it, may even be excluded,' first, 
because it is now as immaterial to the issues as though the pleadings had 
marked it out of the controversy (ante, § 2); next, because it may be super
fluous and merely cumber the trial (ante, §§ 1863, 19(4); and furthermore, 
because the added dramatic force which might sometimes be gained from the 

IlUpra. note 1; 1913. McCarty II. Kepreta. 24 
N. D. 395. 139 N. W. 992. 1005 (affidavits of 
the dcCendant and his attorney. filed with a 
motion to remand aCtcr the record IuLd gone 
up on appeal. held a judicial admiS!lion, but 
subject to the r.ppcllate court's discrction to 
relieve Crom the ordinary consequcnces); 
Seely II. Cole. Oh., pot!. § 2594, note 2. 

Under the Louisiana Code. quotcd ante. 
§ 2588. thc rule may be different: 1842. Kohn 
II. Marsh. 3 Rob. La. 48. 49 (consent to an 
ordcr appointing experts; opinion not clear). 

§ 21191. 1 1897, Charlton II. Kelly, 24 Colo. 
273. 50 Pac. 1042, 8emble (if complete. serves 
to dispense with prod'lction of affidavit 
required). 
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examination of a witness to the fact (a force, indeed, which the admission i~ 
often designed especially to obviate) is not a thing which the party can be 
said to be always entitled to. Nevertheless, a colorless admission by the 
opponent may sometimes have the effect of depriving the party of the legiti
mate moral force of his evidence; furthermore, a judicial admission may be 
cleverly made with grudging limitations or evasions or insinuations (especi
ally in criminal cases), so as to be technically but not practically a waiver 
of proof. Hence, there should be no absolute rule on the subject; and the 
trial Court's discretion should determine whether a particular admission is -
so plenary as to render the first party's evidence wholly needless under the 
circumstances.2 

2 The rulings have naturaIly been yariant: State v. Vance repudiated; "the majority or 
Fcdcrai: 1898, Jones v. Allen, 85 Fe!!. 523, the Court are not satisfied as to such holding"; 
29 C. C. A. 318 (admitted); Alabama: 1890, Salinger, J., diss.); Maine: 1897, Dunning 
Dean v. State, 89 Ala. 46,8 So. 38 (absent wit- v. M. C. R. Co., 9) Me. 87, 39 At!. 352 (Savage, 
ness's testimony, excluded); Columbia (Dist.): J.:" It does not lie in the power of one party 
1921, McHenry v. U. S., D. C. App. , 276 to prevent the introduction of relevant evi
Fed. 761 (murder; not decided; here the dence hy admitting in general telms the fact 
offer was not broad enough); Delaware: which such evidence tends to prove, :if the 
1905, State 11. PoweIl, 5 Pen. Del. 24, 61 Atl. presiding justice, in his discretioJ.l, deems it 
966 (photoglaphs of wounds on the deceased, proper to receive i;. Parties, as a general rule, 
shown, though the defendant admitted the are entitled to prove the essential facts, to 
location and character of the wounds); Illi- present to the jury a picture of the events 
nois: 1920, People v. l\Iundr.y, 293 I11. 191, relied upon. To substitutp. for such a picture 
127 N. E. 364 (knowing receipt of deposits in a naked admission might have the effect to 
an insoh'ent bank; the defendant having rob the evidence of much of its fair anrl legit
admitted the facts that on the date named imate weight "); J,[ assaclmseUs: 1849, Com. 
the bank was insolvent and that he knew it,ll. Miller, 3 Cush. 243, 250 (other forged notes, 
nevertheless" he could not prevent the intra- to show guilty knowledge, the knowledge being 
duction or competent evidence to prove e\'<!ry admitted); 1876, Com. t'. Costello, 120 Mass. 
element of the crime charged by admitting 358, 364, 369 (an admission in Court of the 
a part of them "); Iowa: 1908, State 11. Lewis, fictitious nature of a name on an appeal bond); 
139 Ia. 405, 116 N. W. 606 (homicide; the 1896, Stetson's Will, Mass. ,44 N. E. 
accused having admitted the killing on the lOS5 (admiEBion of a will's execution does not 
ground of self-defence, the State was allowed prevent the calling of the subscribing witnesses 
to prove the nature of the wound); 1918, as such); 1898. Whiteside v. Lowney, 171 
State v. Strum, 184 Ia. 1165, 169 N. W. 373 Mass. 431, 50 N. E. 930 (in the trial Court's 
(knowing receipt of stolen goods; fOimer acts, discretion the evidence may be excluded); 
excluded where defendant admitted that what- Michigan: 1912, Eesley Light & P. Co. r. 
ever was done was done intentionally); 1903, Commonwealth P. Co" 172 Mich. 78, 137 
State 11. Vance, 119 Ia. 685, 94 N. W. 204 N. W. 663 (certified copy of articles of ineor
(indecent exposure; fonner acts, excluded, poration, admitted, though incorporation was 
where defendant admitted that the act, if conceded); Oregon: 1916, State v. Finnegan, 
done at all, was done intentionally); 1918, 81 Or. 538. 160 Pac. 370 (ownership of person
State v. Strum, 184 Ia. 1165, 169 N. W. 3i3 alty; other evidence received); Prn7I8/Jlronia: 
(receiving stolen machinery; defendant hav- 1917. Com. 1>. Wendt, 258 Pa. 325, 102 At!. 
ing admitted fOl1nally that "whatever act he 27 (murder; defendant's admission of a fOlmer 
did with which he is charged be did it de- crime, evidencing motive, held not to pre .. 
signedly; that it was not accidental or clude proof by the prosecution); South 
unintentional or through inadvertence; and Dakoln.: 1920, State 11. Morgan, 42 S. D. 517, 
that whatever he did he did knowingly," a 176 N. W. 35 (incest; defendant's admission 
prior similar act was held improperly ad- or an illegal marriage, held not to exclude 
mitted: this case illustrates the preposter- other evidence of it, under the circllmmnces) ; 
ously artificial application of the principle); Te:uu: 1920, Hardy 11. State, Tex. Cr. App. 
1920, State 11, Kappen, 191 Ia. 19, 180 N. W. ,217 S. W. 939 (murder; defendant's state-
307 (knowing reeeipt of stolen goods; defend- ment, " I killed two men, and twelve men will 
ant's admission or knowledge and intent, try me; and if they convict me and don't 
construed as to its effect in excluding the wutch me, I will get some of them": the 
prosecution's evidence: impolicy of th.) above defendant having admitted the killing in his 
two rulings here revealed; State I). Strum and testimony, his above utterance was excluded ; 
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§ 2592. SaMe: (3) Validity &II a Waiver of Unconstitutionality or Other 
megality. The effect of an admission being to remove the fact from COlltl'O

versy, precisely as if no plea or demurrer had raised the issue, it follows that 
any fact whatever may be the subject of an admission, provided only that 
the fact does not require the Court to violate those rules of public policy 
which even a contract could not override or displace: 1 

1885, EARL, J., in New York, L. & W. R. CO.'8 Petition, 98 N. Y. 447,453 (stipulauon as 
to commissioners of valuation): "Parties by their stipulatiflns . . . may stipulate away 
statutory, and even constitutional rights ...• All such stipulations not unreasonable, , 
not against good morals or sound public poli'!y, have been and will be enforced; and gen-
erally, all stipulations made by parties for the government of their conduct or the control 
of their rights, in the trial of a cause or the conduct of a litigation, are enforced by the 
Courts .••. So it is not true that parties cannot enter into stipulations which in some 
sen..~ will bind and control the action of the Courts." 

19')5, HA~[ERSLEY, J., in State v . .lIarz, is Conn. IS, 60 Atl. 690: "It is true that in 
the trial of capital offences the Court wiII and should exercise care and discretion in re
spect to admissions made by the accused or by his counsel in open Court, and that every 
conviction should be supported by ';ome evidence produced in Court, and so even a plea 
of guilty will not ordinarily be aceepted. But it is not tnle that an accused cannot, either 
by himself or his counsel, in his own interest, admit some facts which, though necessary 
for the State to establish, may be consistent with his innocence and the defenl.'e he main
tains. Subiect to the rer.sonable discretion of the Court in the protection of the accused 
against improvidence or mistake, admissions during the trial by the accused or his counsel 
as to the genuinenes:> of a document; admissions as to the testimony a witness not pro
duced would give if present, or the fact his testimony would establish, voluntarily made 
for the purpose of preventing a postponement of the trial; and admissions in the interest 
of the accused limiting the issue to the material facts upon which alone his de
fence depends, have long been pennitted under our practice, and we think their lawfulness 
and propriety upon sound reason." 

Consequently, the admission mity relate to a fact proved by evidence otherw.ise 
inadmi.,1sible (by virtually waiving objection to it); ~ or to a fact which the 

the reasoning by which this conclusion was State, 4 Tex. App. 515, 519; but this is carry
reached must bc read to be appreciated; it ing tenderness for the accused too far. 
required the quotation of poetry to justify : 1921, Kinley v. Largent, 187 Cal. 71, 200 
it); W48hington: 1903, Smith tI. Ser.ttlc. 33 Pac. 937 (waiver of surviving opponent's in
Wl13h. 481. 74 Pac. 674; WisCOTl8in: 191:!, competency); 1896. Brady v. Nally, 151 N. Y. 
Serdan v. Falk Co., 153 Wis. 169, 140 N. W. 258,45 N. E. 547, 549 (the argument that "in 
1035 (employer's knowledge of employee's in~ view of the conclusive nature of the presump
competence; reputation admitted). tion that the written Ilgreement embraced the 

If Ildmitted. however, it mllY of coutlle not entire contract, the parol evidence, although 
be sufficient ground for a new trial: 1898, received by eonscnt, cannot overcome that 
Davis v. Emmons, 32 Or. 389, 51 Pnc. 652. presumption," rejected); 1903, Thompson v. 

§ 11692. 1 Judicial admissions are of course F. W. &; R. G. R. Co., 31 Tex. Civ. App. 583, 
equally effective in criminal cases as in civil 73 S. W. 29 (hearsay admitted by stipulation) ; 
cases (apart from such questions as the waiver l!HO, United States, for use of E. L. C. Co. 
of jury trial): Can. Dom. R. S. 1906, e. 146, v. U. S. Fidelity &; G. Co., 83 Vt. 278, 75 Atl. 
Crim. C. § 978 (" any accused person," by 280; 1914, Newbcl'lY v. Watts, 116 Va. 730, 
himself or counsel, .. mllY admit any fact 82 S. E. 703 (said of a failure to object; here, 
alleged against the accused so as to dispense to hearsay). 
with proof thereof"): The statutes for depositions (ante, §§ 1380, 
U. S. 1905, State v. ·Marx. 78 Conn. 18, 60 1411) frequently assume this. Compare also 
Atl. 690 (quoted BUp7'a); 1901, Com. v. Mc~ the citations ante, § 18 (waiver of objection). 
Murray. 198 Pa. 51, 47 At!. 952. The con- In Shaw v. Roberts (1818), 2 Stark. 445, 
trary ha.s been declared: 1878, Clayton v. Abbott, C. J., acknowledged that an ,. admis-
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Court might have noticed as non-existent; 3 or to a rule of Evidence con~ti
tutionally sanctioned for the benefit of the waiving party; 4 or to some other 
rule constitutionally protected, in particular, to the failure to observe the 
requirements for legislative proceedings in a statute's enactment.:; Any other 
result would seem to be inconsistent with the general spirit and practice of our 
litigation, which judicially leaves to the partie:; the framing of their pleadings 
and issues and determines no objection not expressly raised by one of them. 
Moreover, unless the admission is expressly rejected at the outset by the 
opponent, the judicial refusal to recognize it would often permit unseeml,\' 
breaches of faith by cuullsel who have agreed to the admission. 

Whether by contract before litigation arisen a party may provide for the 
non-enforcement of a rule of Evidence, 0.' for its waiur, or for the adoption of 
a stricter rule than the usual one, is considered ante, § 7a. 

§ 2593. Same: (4) Effect on Subsequent Trials. Whether a judicial ad
mission continues to have effect for s. subsequent part of the same pro
ceedings, including a new trial, has been the subject of some opposition of 

• 

sion of particular facts" was to be en!orced; 
his further remark. that ,. it was the businc~s 
of the Court to guard against the reception of 
improper evidence. independently of any ad
missions what'.lver. and it was the duty of the 
Court to reject illegal evidence. although the 
parties on both sides should agree to it." was 
ill-worded or ill-reported; what he meant was 
that one counsel's introduction of improper 
evidence was not stich an acknowledgment of 
its propriety as disentitled him to object to 
further inquiries on that subject; i. e.. the 
principle of curative admissibility (ante. § 15). 

But the present principle does not mean 
that a party can force the tria! judge to admit 
illegal evidence simply because the opponent 
lail$ to obiect: 1912. Electric Park Amusement 
Co. v. Psichos. 83 N. J. L. 262, 83 Atl. 766 
(cited more fully ante. § 2484). 

3 Conlra: 1887. Attorney-General v. Ric.:!, 
64 Mich. 385. 391. 31 N. W. 203 (admission 
that a mere title. with no bill. was introduced 
cannot avail if the Court l3ees the fact to be 
contrary) ; 1917. 'Vright Lumber CO. D. 

Ripley Co .• 270 Mo. 121. 192 S. W. 996 (title 
to an island in the Current river; counsel ad
mitted the navigability of the river; but "this 
Court will take judicial notice of the na\;gable 
and nonnavigable waters of this State .•.• 
Current river is not navigable. and we are not 
going to let this case go off on the admission 
that it is. and hereafter be plagued in future 
by an opinion of this Court holding that it is 
such. because. perhaps. counsel for plaintiff 
in this case admitted it to be such"; yet must 
the Court have committed itsell. by deciding 
for either party. to any fact admitted for that 
case by either party?). 

4 Cases cited POBt. § 2595. note 6; 1910. 
State v. Vanella. 40 Mont. 326. 106 Pac. 364 
(eonfrontation of witnesses). 

5 1892. Norman ~. Kentucky Board. 93 Ky. 
537. 54i. 563. :10 S. W. 901 (by demurrer; 
Pryor. J .• dies.). 

Contra: Pro. 1833. Allen v. McKean. 1 
Sumner 276.314 (Story. J.: "The people have 
a deep and ve~ted interest in maintaining all 
the c:mstitutionai limitations upon the exercise 
of legislative powers; and no private anange
ments between such parties can supersede 
them"; treating as null the a('quiescence of 
a board of trustees in an unconstitutional act 
It would seem th"t in >iuch !1 case the Court 
docs not have to commit itself to a ruling of 
unconstitutionality; it can merely ignore the 
statute for the case in hand); Colo. 1904. 
Peckham D. People. 32 Co!o. 140. 75 Pac. 422 
(like Happel ~. Brethauer. Ill .• infra): 1906. 
Anderson v. Grand V. 1. D .• 35 ~olo. 525. 85 
PM. 313; Ill. 18i3. Happel v. Brethauer. 70 
Ill. 166 (stipulation for trial. that a statute was 
not constitutionally passed); 1918. People ell: 
re!. Reinhart D. Herrin. 284 III. 368. 120 N. E. 
274 t .. uo warmnto against a board of educa
tion; stipulation as to the constitutionality of 
a statute. held not binding); lola. 1899. State 
v. Aloe. 152 Mo. 466. 54 S. W. 494 (similar); 
N. J. 1884. Pas~ic Co. v. Stevenson, 46 
N. J. L. 173. 186. 193 (admission of lack of 
notice of a bill. as making an act uncoIlJ!titu
tional. not received); N. Car. 1895. Carr ~. 
Coke. 116 N. C. 22.'3. 2a9. 2~ S. E. 16 (ad
mission of fraud in enrolment. not received); 
1901. Commissioners v. De Rosset. 129 N. C. 
275. 40 S. E. 43 (legislative journals); 1904, 
State v. Armour Packing Co.. N. C. , 47 
'S. E. 411 (agreed statement of facts cannot be 
used to overthrow an enrolled statute. if other
wise it is unimpeachable). 

Compare the caBeS on the conclusivenesa of 
enrolled statutes (anle. § 1350). 

VOL. v. 39 609 

• 

.. 



§ 2593 JUDICIAL ADMISSIONS [CHAP. XCI 

rulings, although the orthodox English practice plainly answered in the 
affirm a ti ve. l 

§ 21593. I ENGLAND: 183!!. Elton 11. Larkins, mission at a fOl"mer trial is irre\'ocable, except 
1 1\10. & Rob. 196 (Tindal, C. J., reserved the for mistake, etc.; here, of by-laws); Mcusa-
point, but thought that such an admission chusetU: 1860, Central B. Co. 1>. Lowell, 15 
"applies to every trial which may take place Gray 106. 128 (an agreement for the use of 
by direction of the Court "); 1835, Doe 11. certain computl<tions by an Ir.cpert accountant, 
Bird, 7 C. &; P. 6 (receivable on a new trial, held to apply by intention to a second trial) ; 
unless there was a limitation to the particular New Jersey: 1901, Gallagher tl. McBride. 66 
trial); 1836, Langley tl. Oxford. 1 M. & W. N. J. L. 360. 49 Atl. 582 (stipulation as to the 
508 (debt on a bond with a new special plea; manner of payments for property. effective on 
the prior admission as to handwriting. received. a second trial); New York: 1885, New York. 
the issue as to handwriting being not altered; L. &; W. R. Co.'s Petition. 98 N. Y. 447. 453 
.. the admission is to be used on the trial of the (stipulation ao to commissioners of valuation. 
cause. whenever the trial takes place; no enforced for a new appraisal after an appeal 
matter whether it be the first or the second reversing the original award); 1904. Stemmler 
trial"). 11. New York. 179 N. Y. 473. 72 N. E. 581 

CA..'lADA: 1884. McDonald 11. Murray, 5 (binding, when not exvressly limited to the 
Ont. 559. 575 (copy agreed to be used instead first trial); North Carolina: 1902. Cutler 11. 
oC the original, admitted on a second trial. per Cutler, 130 N. C. 1. 40 S. E. 689. semble (ex-
Wilson. C. J.). eluded on a second trial; but here the ad-

UNITED STATES: Federal: 1898. Scaife V. mission had been conditioned on another fact. 
Land Co .• 33 C. C. A. 47. 90 Fr.d. 238 (ad- which no longer existed); 1920. Turnerv. South-
mission in a bill of exceptions in a COlmer trial, eastern G. &; L. S. Co .• 179 N. C. 457,102 S. E. 
received); 1904. Brown t'. Arnold. 131 Fed. 849 (not re\'ocable pending appeal); Okla-
723. C. C. A. (stipulation held to be in force homa: 1899. Consolidated S. &; W. Co. 11. 
aCter judgment rendered); Alabama: 1896, Burnham. 8 Ok!. 514. 58 Pac. 654 (agreed 
Prestwood 11. Watson. III Ala. 604. 20 So. 600 statement oC facts. effective for a second 
(usable on a ncw trial; quoted supra); trial); 1915. Loman 21. Paullin. 51 Oklo 294. 
Colorado: 1900. Moynahan tl. Perkins. 36 152 Pac. 73 (deed by an insane person; stipu-
Colo. 481. 85 Pac. 1132 (admission at a Cormer lation as to insanity in another trial not 
trial. received; but with the wholly erroncous specified. excluded); 1917, Oklahoma R. Co. 
additicn that it may be left to the jury to de- 1'. Thomas. 63 Ok!. 219, 164 Psc. 120 (personal 
tel'mine its effect); Connecticut: 1873. Perry injury; stipulation at a fOl'mer trial. waiving 
t1. Simpson W. M. Co .• 40 Conn. 313 (admitted conditionally plaintiff's privilege against physi-
on a second trial; yet allowed to be disputed cal examination. held not to be a complete 
by denying their correctncss); Florida: 1905. waiver for the second trial); PennBylronia: 
Mugge ~. Jackson. 50 Fill. 235. 39 So. 157 1900. Acme Mfg. Co. 21. Reed. 197 Pa. 359. 47 
(admissible. when" not limited to B particular Atl. 205 (dtipulation as to a deposition. not 
occasion or temporary oblect ") ; Georoia: binding in a second action after a non-suit in 
1897, Luther 21. Clay. 100 Ga. 236. 28 S. E. 46 the first); Vel' ... on!: 1800. Pearl ". Allen. 1 
(an agreed statement of facts used at a fOlmer Tyl. 4 (admission of execution on a fOl'lller 
trial: admissible, unless otherwise expressly trial." when not attached to the record," 
provided; but conclusive only for the trial in insufficient). 
hand); 1898. King 21. Shepard. 105 Ga. 473. Whether. though not binding. they are at 
30 S. E. 634 (usable on the second trial. but not. least receivable as ordinary admissions (as laid 
binding); Iowa: 1910. Neidy 11. Littlejohn. down in some of the rulings above) depends on 
146 Ia. 355. 125 N. W. 198 (admission as to the general principles applicable to the use of 
proposed testimony, made to avoid a contin- pleadings as ordinary admissions (ante. 
uance. is not receivable onl a second trial, §§ 1063-1(07). 
except to avoid a continuance); KanslU: Of course the admission would not bind 
1882. Central Branch U. P. R. Co. 21. Shoup. between other parties: 1847. Holman's Heirs 
28 Kan. 394 (the fOlmer admission held bind- 11. Bank of Norfolk. 12 ~Ia. 369. 408 (admission 
ing. if BO intended. for the second trial; but by stipulation of the present eomplainant's 
the jury are erroneously allowed to deteunine counsel in a prior suit over the same mortgage 
what the intentio!l was); MaiM: 1878. on a bill by other partics against the present 
Holley 11. Young, 68 Me. 215 (the admission complainant,heldnotbindinghere; "it would 
binds for a new trial. unless the judge sees fit be a most alalming doctrine that an admission 
to relieve; .. it would be wiser to adopt BOme made by eoullBel in the progress of a cause was 
rule by which more admissions could be ob- proof of the fact BO admitted through all futu'7tl 
tained, than to allow parties at their own will time "); 1863. Wilkins 21. Stidger. 22 Cal. 231. 
and pleasure to withdraw the few now made ") ; 238 (action for medical servir.es to an injured 
MaT1/land: 1905. Wells &; M. Council 11. person; defendant's attorney's admission ot 
Littleton. 100 Md. 416, 60 Atl. 22 (an ad- the cc.nectness of the plaintiff's bill. in an 
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It is trne that the pleadings of the parties continue to be binding (subject 
only to the usual rules for ainendment); but the very distinction between 
pleadings and judicial admissions is that the latter are not subject to the 
fixed requirements of the former (ante, § 2589). On the other hand, a regard 
for fairness of practice indicates the opposite result; for after the case of the 
party benefiting by the admission has been exposed at the first trial, the 
pr.rty making the admission may discover that the proof of the fact would 
have been difficult or onerous, and by withdrawing the admission he may 
thus obtain a factitious advantage whidl the law hardly contemplates as 
the consequence of a new trial. Moreover, the ignorance which may have 
led to an iIl-adYised admission is no more a cause for re\'oking it at the second 
trial than at the first; and in any event the judge's discretion may grant relief 
(ante, § 2590) in the Qne instance as well as the other. It would seem, hav
ing regard to the voluntary and contractual nature of the act, that the dura
tion of its effect, no less than its scope, depends, after all, on the i.ntent of the 
parties; that this implied intent ma~' vary with the circumstances; and that 
where no special circumstances indicate the contrary, the intention should be 
implied to e)..i:end the effect of the admission to all subsequent parts of sub
stantially the same litigation between the same parties, including a new trial: 

1896, BUICKELL, C. J., in Pre.'fllcood v. Wut.von, 111 .-\Ja. 604,20 So. 600: "Such 
ments are sometimes made to avoid continuances, or for some specific purpose, and, by 
their tenus, 'lre limited to the particular occasion or purpose, and, of course, lose all force 
when the occasion has passed, or the purpose has been accomplished. But if by their ter'UlS 
they are not limited, and are unqualified admissions of facts. the limitation is not implied, 
and they are receivable on any subsequent trial between the parties. . • . And when made 
w open court, and redul'ed to \\Titing, intended to be used, and used, as an instrument of 
evidence, and is without limitation as to time or O<'Casion, it cannot be \,;thdrawn or re-
tracted at the mere \\;11 of either party. The of witnesses to prove the facts 
stated is waiTed. If the witnesses had been and testified, and they died, or be-
came insane, or removed without the jurisdiction of the court, on a subsequent trial evi
dence of their testimony would be admissible. The admission of the facts dispensing with 
evidence, if it could be disregarded by either party on any subsequent trial, in the event of 
inability to produce \\;tnesses to establish them, would often convert such admissions 
into instruments of fraud and injury. When they are made deliberately and intelligently, 
in the of the Court, and reduced to "Titing. they are of the 1:.est species of evi
dence; and parties cannot be penllitted to retract them, as they are not pt:rmitted at 
pleasure to retract admissions of fact made in any fonn. If they are made improvidently 
and by mistake. and the improvidence and mistake be clearly shown, the Court has a dis
cretion to relieve from their consequences, a discretion which should be exercised spar
ingly and cautiously." 

§ 2594. Form of the Admission; Who is Authorized. (1) It is sometimes 
declared, in statute, court-rule, or decision, that all agreements between 
attorneys or counsel, including presumably judicial admissions, must be in 

action by the defendant against the tortfesser 
before arbitrators for the injUry, excluded). 

The following ruling seems unsound: 1857, 
Thompson ~. Thomp~ou, 9 Ind. 323, 333 (con-

• 

elusiveness not given to those made "pending 
the suit," but only to those "made in court for 
~he purposes of the trial "). 
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writing, in order to obtain enforcement from the Courts; 1 and no doubt, for 
admissions made out of court, or at least prior to trial and out of court, the 
rigid policy of the law should look only at written admissions, even though 
professional honor could not suffer such a distinction. But that policy need 
not apply to admissions made in court, where the memory of the judge and 
the presence of other members of the bar could be trusted for verification in 
case·of misunderstanding and the oral habit of the proceedings is inconsistent 
with such an exception.2 

(2) It is of the nature of au~;dmission, plainly, that it be by intention an act of 
waiver, relating to the opponent's proof of the fact, and not merely a statement 
of assertion or concession, made for some independent purpose; 3 in particular, 
a statement made for the purpose of giving testimollY is not a judicial admission.4 

§ 2694. 1 Cal. C. C. ? 1872, § 283 (" An purpose of the rule is to relieve such admissions 
attorney or counselor shall have authority to or agreements from the infil"lnative considel"'.l-
bind his client in any of the steps of an action tions attaching to mere oral admissions of 
or proceeding by his agreement filed with the facts imputed to the one party or the other, 
clerk or entered upon the minutes of the court, and to avoid the unseemly wrangles. disputes, 
and not otherwise"); Ga. Rev. C. 1910, § 4955 and contradictions which would ensue if they 
(authority to make" any agreement in relation rested only in memory. Where the agreement 
to the cause, made in writing"); 1,]". Compo or admission is made in the presence of the 
St. 1919, § 6573 (like Cal. C. C. P., § 2X:J); Court, it is without the purpose or reason, if 
Me. 1878, Holley». Young, 68 Me. 215 not without the letter. of the rule"); 1921. 
(" reduced to writing or incorporated into a Rich Hardware Co.'s Assignment, 21 Ariz. 39-1, 
record of the case"); lIIa8s. Gen. L. 1920. ISS Pac. 875 (judge's written recital of an oral 
e. 231, § 72 (" No agreement of attorneys rela- stipulation, held conclusive); 1919, Storey 
tive to an action or proceeding shall be valid v. U. S. Fidelity &: G. Co., 32 Ida. 388, 183 
unless in writing," except for postponements Pac. 990 (Comp. L. § 3998, requiring attorney's 
of trial calendar); Or. Laws 1920, § 10ga, agreements to be filed or entered, held not 
par. 1 (like Cal. C. C. P., § 283); Utah: Compo applicable to a stipulation in another action 
L. 1917, § 326 (like C. C. P., f 82.1); Wash. not commenced); 183-1, Seely». Cole, Wright 
R. &: B. Code 1909, § 130. Oh. 681 (an oral admission, made in court on 

Contra: 1911, St.. Louis 1. M. &: S. R. CQ. the opponent's offer of a witncS8, not allowed 
17. Webster, 99 Ark. 265, 137 S. W. 1103, 11!l9 to be retracted, unless by leave of Court). 
(may be oral, unless a statute or nlle of court Sometimes a larger scope may be conceded : 
requires wtiting; here applied to an ugrcctnellt 1892, Smith 17. Whittier, 95 Cal. 279. 287, 30 
made while taking a deposition; Wood, J.. Pac. 529 (an oral stipulation, not filed or 
diss., in a convincing opinion). entered under C. C. P. § 283, supra, is never-

The authentication 0/ the aUon~'s 8ignature theless binding if it has been so acted upon 
may be aided by principles already considered that it would be inequitable to disregard it). 
(anle, §§ 2167, 2578). a 1901, Cramer v. Truitt, 113 Ga. 967, 39 

% 1896, PrestWood ». Watson, 111 Ala. 60-1, S. E. 459 (admission of attorney in private 
20 So. 600 (Brickell, C. J.: "That the agree- conversation with the judge out of court, not 
ment WIlS not signed by the parties or by the sufficient). 
counsel was not of importance. Their signll- • 1900, Owen v. Palm our, III Ga. 885, 36 
turel! were not necessary to imPllrt to it va- S. E. 969 (11 party testifying at I!. fOllner trial, 
lidity. Private agreements between parties or the brief of evidence therein ha\ing been 
their attorneys, relating to the proceedings in agreed to by counsel and approved by Court, 
a pending cause, agreements not made in is not estopped from testifying contrary 
the presence of the Court, the rules of prac- thereto); 1898, Smith ». Olsen, 92 Tex. 181, 
tice require, shall be in writing, and siglled by 46 S. W. 631 (answer by way of discovery). 
the party to be bound thereby. The rule has Contra, hut unsound, 1901, Feary ». R. Co .• 
never been supposed to hat·e any application 162 Mo. 75, 62 S. W. 452 (a statement made on 
to agll~ementa or admissions made in the pres- the stand while testifying, held conclusive; 
ence of the Court. Upon such agreements or VlIlJiant, J., diss.). 
admissions, made verbally, every court is That the" proo/If 0/los8," in insurance, aro 
necessitated to act daily. The refusal to recog- judicial admissions has sometimes been argued, 
nue and act upon them would delay the but not with good reason (ante, § 1073). 
transaction of business, and entail upon counsel The payment 0/ money into court WIIS 

and parties much unnecessary labor. The fOl'merlya common type of judicial admission, 
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But an admission made in the counsel's statement of the case may be treated 
as binding.s 

(3) Judicial admissions are usually made by the party's attorney or counsel. 
It is settled that the general authority to conduct the trial impiies the au
thority to make such admissions.6 

§ 2595. Avoidjng a ContiDu 8.T!ce by Judicial AdmfB8ion; Testimony of an 
Absent Witness of the Opponent. \Yhen a continuance, or postponement, of 
the trial is applied for on the ground of the present impossibility of securing 
the attendance of a material witness, the granting of the application, by 
orthodox practice, lies in the Court's discretion, i. e. subject to no mandatory 
rules, provided certain fundamental conditions exist as to materiality, dili
gence, and the like. Assuming, howeyer, that the~' exist, and that the Court 
would by them be justified in ordering the continuance, the opponent may 
attempt to remove these grounds for granting it, by making a judicial admis
sion either that the witness would If present testify as affirmed by the appli
cant, or that the tenor of the desired testimony is true. The earlier practice 
seems for a time to have left in the Court's discretion the propriety of recog
nizing this as sufficient to ayoid the continuance. But statutes have now 
come, in most jurisdictions, to prescribe a rule, declaring that one or the other 
kind of these admissions will 'per se' avoid the continuance, and (sometimes) 
that, conversely, an application based on specified grounds shall be granted 
unless one or the other of these admissions is made.l 

more allied to a pleading; it is briefly noticed !Il'. C. 481, 484; 1909, Multnomah L. & B. Co. 
ante, § 1061, and more fully in Greenleaf, v. Weston B. & B. Co., 54 Or. 22, 99 Pac. 1M!); 
Evidence, § 205; statutes and rules of court 1920, Scotti D. District Court, 42 E. 1. 556. 
often regulate it. 109 .-\tI. 207 (trial l'ourt may ;;nter decision 

& 1880. Oscnnyan ~. Anns Co., 103 U. S. on counsel's agreoo fltatement of facts. without 
261, 263 (cited ante, § 2590); 1921. People requiring testimony). 
ClC reI. Brundage D. Hill Top M. M. Co., 300 A change 0/ a/!,omeys does not abrogate an 
III. 564. 133 N. E. 303 (statement of facts mado admission original1y binding: 1892, Smith v. 
by defendant's counsel at the trial and in- Whittier, 95 Cal. 279, 289, 30 Pac. 529. 
corporated into the record, held an admission) ; For an in/ant's guardian ad litem the coun-
1895, Lake Erie & W. R. Co. r. Rookl'r, 13 sel's stipulations would bind: 1911, Byrnes 
Ind. App. 600. 4.1 N. E. 470 (the incidental 1>. Butte Brewing Co., 44 Mont. 328. 119 Pac. 
statement of counsel, in ppcning, that he in- 788, 8emble. Compare the rule for extra-
tended to prove the fact in question). judicial admissions (ante, § 1053). 

Contra: 1910, Pietsch n. Pietsch, 245 III. § 2595. 1 The following list is not exhaus-
454. 92 N. E. 325 (forcible detainer; defend- th'e; typical statutes are set out in ful1; this 
ant's counsel's statement of the facts consti- procedure is culled a ,. showing of the witness 
tuting his defence. made at the close of absent" in some Southern States: AlaIJka: 
plaintiff's counsel's opening statement, held Compo L. 1913, §§ 1001,2222; Arizona: Rev. 
not sufficient to base a ruling ordering a St. 1913, Civ. C. § 505; California: C. C. P. 
verdict for the plaintiff; Oscauyan n. AlIns 1872. § 595 (" The Court may require IJ, mo\·ing 
Co. distinguisbed, but not sueccssful1y; see party, where application is made on account 
th9 comments on this case, in the Illinois Law of the absence of a matcriul witness, to W..ate 
Review. V. 319); 1913, Cornell D. Morrison, 87 upon affidavit tbe evidence which he expects 
Ohio 215. 100 N. E. 817 (counsel's opening to obtain; and if the adverse party thereupon 
statement is ordinarily to be treatl'd as 0. ju- admits that such evidence would be given, and 
dicial admission of facts not denied. and thus that it be considerl'd as aetual1y given on the 
a nonsuit may be immediately based thereon). trial. or offered, or overruled as improper, the 

• Cases cited ante, § 1063; 1916, Christy D. trial must not be postponed ") ;Colorado:Comp. 
Atchisou T. & S. F. R. Co .• 8th C. C. A .• 233 St. 1921, C. C. P. § 195; C. C. P. 1891, § 177; 
Fed. 255; 1859, Rosenbaum 'C. State, 33 AI:o. GtJQTqia: Rev. C. 1910, § .')716, P. C. § 989; lUi-
361; 1847. Greenlee D. McDowel1. 4 Iroo. Eq. noia: Rev. St. 1845. Rev. St. 1874. C. 110, §43 (in 
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For the opponent of such an application, i. e. the party making the admis
sion, the differcnce between the two kinds (so far as concerns the rules of 
evidence) is that the first kind still lenves it open to him to impeach the 
credit of the absent witness, just as he could that of a deponent,2 except 

asking a continuance" on account orthe absence states he expects to prove arc true. the trial 
of testimony," the party's or his agent's affi- shal! not be postponed for that cause"); 1919. 
davit stating tb~ facts expected to be proyed Torphy 11. State. 188 Ind. 30. 121 N. E. 659; 
thereby. etc .• must be offered); § 44 ("if the Iowa: Code 1897. § 3665. Compo Code. § 7460 
other party will admit the affidavit in evidence. (if an application for continuance is sufficient. 
tho cause shall not be continued "); § 45. "the causo sball be continued. unless the ad-
Laws 1867. p. 157 (" When tbe affidavit is con- verso party will admit that the witness. if 
cerning the evidence of a witness. the party present. would testify to the facts therein 
admitting such affidavit shall be held to admit stated. in which event the cause shall not be 
only that if the absent witness were present he continued. but the party may read as e\-idence 
would testify as alleg~d in the affidavit. and of such witness the facts held by the Court 
such admission shall have no greater force or to be properly stated "); Kansas: Gen. St. 
effect than if such absent witness were present 1915. § 7217; Kentucky: C. Cr. P. 1895. § 189. 
and testified as alleged in the affidavit. leaving C. C. P. 1895. § 315; Louisiana: St. 1894. 
it to the party admitting such affidavit to con- No. 84. Code Pro 18iO. § 466; Maryland: 
trovert the statements contained therein, or to Ann. Code 1914. Art. 75. § 66; Mississippi: 
impeach said witness. the same as if such Code 1906. § 1498. Hem. § 1256 (criminal 
witncss were present and examined in open cases); .Missouri: Rev. St. 1019. §§ 1390. 
court"); c. 38. § 428a. St. 1885. June 26. p. 73 3997; Montana: Rev. C. 1921, § 9669; 
(on such affidavits in a criminal casco neither NCVflda: Rev. L. 1912. § 5202; ;,'(W Mexico: 
party shall be "required to admit the absolute Annot. St. 1915. §§ 446D-4463; Porlo Rico: 
truth of the matter set up in the affidavit for 1906. Horton r. Roberts. 11 P. R. 168. 182; 
continuance. but only that such absent wit- Texas: Rev. Civ. St. 1911. § 1918; Rev. C. 
ness. if present. would testify as alleged in the Cr. P. !!ill. §§ 603-616; Utah: Compo L. 
affidavit; and if it is so admitted. no continu- 1917. §§ 6786-7; § 7479; WCUlhington: R. de 
ance shall be granted. but the case shall go to B. Code 1909. § 2135 «'riminal cases); WI/D
trial. and the party admitting the evidence ming: Camp. St. 1920. § 6416. 
shall be permitted to contrO\'ert the statements Distinguish those statutes by wllich a con
contained in such affid:wit by other evidence. tinuance is granted on condition that the 
or to impeach such absent ~;tncss the same as applic:mt assent to the taking and using of 
if he had testified in person; provided that depositions 01 witnesses now present for the 
the Cour' may in its discretion require the opponent; e. g. Cal. C. C. P. 1872, § 596; 
opposite j)arty to admit the truth absolutely Utah Rev. St. 1898. § 3134: these merely 
of any such affidavit when. from the nature of avoid the necessity of notice and other con
the ease. he may be of opinion that the ends of ditions precedent ordinarily to the use of the 
justice require it"; the act not to apply to deposition (anlc. §§ l:n8. 1415). 
applications at the same tClm of Court when 2 1904. Gregory 11. State, 140 Ala. 16,37 So. 
the indictment. etc .• is found): ~St. 1907. Juno 259 (impeachment of general character, al-
3. p. 443. § 84 (Practice Act; re-enaets § 45 lowed); 1910. Zobel 11. Fanny Rawlings M. 
of c. 110 supra); Indiarw..: Burns' Ann. St. Co .• 49 Colo. 134. III Pac. 843 (here the absent 
1914. § 419 (civil cases; if "the ad\'erse party witness was himself called by the opponent 
will consent that on the trial the facts shall and his testimony partly contradicted the 
be taken as true. if the absent evidence is affidavit); 18S1. Powers tI. State, 80 indo 77 
written or docuIllentary. and. in case of a (the truth of an absent witnesd' testimony 
witness. that he will testify to said fucts /IS admitted by the prosecution to avoid post
true. the trial shall not be postponed for said ponement; impellchment forbidden: but not 
cause; and in such case the party against in ch'i1 cn.o;es, wherc merely the fact of testify
whom such evidence is used shall have the iog is admitted); 1878. State 11. Miller. 67 Mo. 
right to impeach such absent witness. as in case 604. 608 (by statute): 1878, State V. Thomas. 
where tho witness is present or his deposition 68 Mo. 605. 615. The statutes frequently 
is used"); § 2089 (criminal ClllOCS; if "the declare this expressly. 
prosecuting attorney will admit the truth of So also the right remains to e:rclude 8pecific 
the facts which the defandant in his affidavit inadmissible parts of the testimon~': 1904. 
for a continuance Illlegcs that he can prove by State r. Leuhrsman. 123 Ia. 476,99 N. W. 140. 
tbe absent witness. or by the written or docu- In any e\'cnt the opponent ought to be 
mentary evidence therein specificd and allowed to show that the applicant's SIVOon 
described. the trial shall not be postponed for stlltem<'nts as to the grounds lor using the 
that cause "); § 2090 (" If the defendant will absent witness' testimony arc false: compare 
acbnit that the facts which the prosecutor § 278, ante. 
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that the rule for self-contradictions raises here a special problem; 3 but the 
• 

second kind obviously precludes him from any impeachment of credit, since 
• 

the facts to be testified to are judicially admitted.4 But he cannot be forced 
to make either kind of admission (by an order directing the trial to proceed 
and receiving in evidence the applicant's statement of the testimony or the 
facts); for this would be to deprive the opponent of his right to cross-ex
amination.5 The opponent, however, even though a defendant in a criminal 
case, may of course waive this right, by a voluntary admission of the testimony 
or the facts.6 

For the applicant, who is refused a continuance when the opponent makes. 
one of these admissions, the difference between the two kinds is obviously a 
radical one. Whether the Court should require the more stringent of the 
admissions, i. e. of the facts as established, not merely of the testimony as 
uttered, and should, in default of it, as a rule of law grant a continuance 
otherwise sufficiently grounded, has been one of the controverted questions 
in judicial opinion.7 Regarded as a matter of common-law practice or of 
legislative policy, it seems to rest ultimately on local experience. If either 
rule is found, in a particular community, to work detriment to the safety of 
innocent accused persons in general or of the State's justice in general, it 
should be abandoned. Thus far the common experience has been that the 
requirement of an admission of facts, not merely of testimony, has served to 
add a powerful weapon of chicanery to the armory of unscrupulous counsel 
defending hardened villains.8 

The constitutional objection, it is true, has been raised against the use of 
the less stringent form of admission, i. e. the objection that to refuse a con-

3 The authorities are collected ante. § 1034. 1'. Fairfax. 107 La. 624, 31 So. 101; 1906. 
4 Supra. note 2. State 1'. Stewart. 117 Ln. 476. 41 So. 798 (good 
5 Ante. § 1384; 1882. Wills 1'. State. 73 Ala. opinion by Nicholls. J.); 1910. State '0. 

362 (leading case). This would be equally true Richard. 127 La. 413. 53 So. 669: Mo. 1887, 
in civil cases; unless a statute prescribed a con- State 1'. Berkley. 92 Mo. 41, 4 S. W. 24 (leading 
trary rule; for no constitutional clause would case); Nebr. 1901. Russell '0. State. 62 Nebr. 
there pTC"ent such a statute. 512. 87 N. W. 344; 1827; N. y. People '0. 

I 1917. People 1'. Schultz-Knighten. 277 Vermilyea. 7 Cow. 369. 388. 394. 399 (leading 
Ill. 238, 115 N. E. 140 (a third person's state- case); N. D. 1916. State '0. Uhler. 32 N. D. 
ment rcsd at the inquest and admitted by 483. 156 N. W. 220; Oklo 1914, Maddox I). 

stipulation) ; 1884. State v. Fooks. 65 In. State. 10 Oklo Cr. 569. 139 Pac. 994 (non-
452.21 N. W. 773; 1875. U. S. 1'. Sacramento. 3 resident witnesses); S. Car. 1907. State I). 

Mont. 239; 1903. State 1'. Mortensen. 26 Utah Pope, 78 S. C. 264. 58 S. E. 815; S. Dak. . 
312.73 Pac. 562; and cases cited ante. § 1398. 1908. State '0. Wilcox. 21 S. D.532. 114 N. W. 

7 The following list includes rulings on both 687; Tex. 1867. De Warren 1'. State. 29 Te:. 
kinds of admissions: Ala. 1910. Bush 1'. 464. 4S1; 1921, Medford 1'. State. 89 Tex. Cr. 
State. 168 Ala. 77. 53 So. 265; Cal. 1856. 1. 229 S. W. 504 (collecting authorities). 
People 1'. Diaz. 6 Cal. 248; Ill. 1871. Van Of course an admission of the truth of the 
Meter 17. People. 60 Ill. 168; 1892. Hoyt 1'. facts would suffice: 1889. Pace ~. Com •• 89 Ky 
People. 140 III. 588. 30 N. E. 315; 1896. 204. 207. 12 S. W. 271 (lending case); 1857, 
Keating II. People. 160 III. 480. 43 N. E. 724; Browning '0. State. 33 Miss. 47. 71. Contra, 
Ind. 1866. Wnssels 1'. State. 20 Ind. 30; Ia. but anomalou8: 1838. Goodman 1'. State. 
1855. Trulock I). State. 1 Ia. 515. 519; Ky. Meigs Tenn. 195. 
1896. Adkins II. Com .• 98 Ky. 539. 33 S. W. 8 The opinion of Grace. J .• in Adkins 1'. 

948 (leading case); 1904. Davis 11. Com.. Com .• 8UprO, forcefully shoWS this for Ken-
Ky. .77 S. W. 1101; 1912. Breeden r. Com.. tucky. In Illinois and Indiana the same stages 
151 Ky. 217, 151 S. W. 407; La. 1902. State of expericnce have developed. 
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tinuance, if the prosecution admits merely that the proposed testimony would 
have been given, would deprive the accused of his right (ante, § 2191) to com
pulsory process for his witnesses. In spite of the sanction given by some 
Courts to this objection, it seems to be totally devoid of grounds.9 The 
constitutional provision for compulsory process, as the history of that right 
shows, was designed merely to give equally to the accused (beyond the power 
of legislative change) the aid of the State's subprena. The contrast marked 
by that right is that, without it, the accused must depend (as at common law) 
solely on his own persuadon and the witness' choice, for securing his wit
nesses' attendance, but that, with it, the accused, like the prosect,tion and 
like civil parties, may invoke the State's compulsive power, whatever that 
may avail. But the constitutional provision does not have anything to say 
about the time of holding trial; which is the only question here involved. 
Much less does it pledge absolutely to the accused the presence of all desired 
persons, or any other superhuman feat. The Constitution cannot raise 
witnesses from the dead, nor spirit them from beds of illness or kennels of 
concealment. To interpret the Constitution into any such pledge is to iIi
vent (as experience has shown) a guarantee that no determined offender shall 
be tried for his crime until he himself pleases. Whether the one or the other 
kind of admission should be required may depend on the circumstances of 
each community and each case; but it is impossible to regard the consti
tutional clause as being in any way involved. 

§ 2596. ,Admissions of the Genuineness of t~ :~, .' "!ont. In probably 
most instances where a document is'~material un:' ':l' th.} pleadings, or is 

, , 

evidentially used, its genuineness is not doubtful. ... ':,1. t;,~ proof of that gen-
uineness may be onerous and expensive. The oppc,·, . :idmissions, judicial 
or extrajudidal, are receivable for the purpose (ante, ti§ 2131,2132), and may 
suffice; but it is only casually and seldom that they wvuJd be available to the 
party desiring to make the proof; and for lack of them at common law, the 
usual evidence must be resorted to, however needless. It would therefore be 
the part of common sense to recognize the needs of the situation by some 
expedient for facilitating the proof. 

The appropriate remedy seems naturally to lie ill securing some sort of 
judicial admission, by rule of pleading or otherwise, where the circumstances 
justify it. It was Bentham (as usual, one mi~:lt :-;ay) who seems first to have 
proposed this measure. l Almost immediately ;~s proposal bore fruit in one 
of the Hilary Rules of 1834. By this Rule th opponenT. was made to take the 
risks of paying the costs of proof, if after hav ing a priv'(' opportunity to satisfy 
himself he declined to admit judicially in ~;ir:';"t; the document's genuineness.2 

'The opinion of Grace, J., in Adkins 11. 4 W",. " . .., (set out in '.0 Bing. 466), No. 20 
Com., Ky., BUpra, expounds this. ("Either party, nlt.eT' plea pleaded, and a 

f J596. 1 1827, Bentham, Rationale of reasonable time before trial. may give notice 
Judicial Evidence, b. VII, c. V. (BOwling'S ed.. '" rA his intention to adduce in evidence 
vol. VII, pp. 185-188). certain wlitten or printed documents; and 

t E7I(J14nd: Rules of Practice, Hilary Term, unl_ the IIdverae pnrty shall consent, by in-
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This rule was preserved in later British legislation,3 and furnished one of the 
two chief types for statutes in the United States. 

The other common expedient, now in vogue in perhaps the majority of 
jurisdictions of the United States, takes the form of a rule of pleading,4 by 
requiring a special denial on oath (either in the formal plea or in a separate 
affidavit) of the genuineness of the document; in default of this denial, the 
genuineness cannot be put in issue. This form is adapted especially to 
documents named in the pleadings as a foundation of the claim or defence; 
the other is applicable to any document whatever. In a few jurisdictions, 
both measures have been separately recognized; in others, the statute com
bines features of both.5 

dorsement on such notice. within forty-{!ight and due execution of slI{'h instrument are 
hours, to make the admission specified," the deemed admitted, unless the answer denying 
offering party may move that the opponent the same be verified "); § 448 (" When the 
show cause, aud "i.l.~ judge shall, if he think defcnse to an action is founded on a written 
the application reasonable, make an order that instrument, and a copy thereof is contained 
the costs of proving any document specified in in the answer, or is annexed thereto, the 
the notice, which shall be proved at the trial to genuineness and due execution of such instru
the satisfaction of the judge or presiding om- ment are deemed admitted, unless the plaintiff 
ccr, shall be paid by the party so required. IDe with the clerk, within ten days after re ' 
whatever may be the result of the cause"; pro- ceiving a eopy of the answer, an affidavit 
,·ided that the judge "may give time for denying the same, and serve a eopy thereof on 
inquirY or examination of the documents in- the defendant "); § 449 (" But the eAecution 
tended to be offered in evidence, and give BUch of the instnlment mentioned in the two pre
directions for inspection and examination. and ceding sections is not deemed admitted by a 
impose BUeh terms upon the party requiring failure to deny the same under oath, if the 
the admission, as he shall think fit"; and no party desiring to controvert the same is upon 
costs of proving a document shall be allowed demand refused an inspection of the original. 
"to any party who shall have adduced the Such demand must be in writing, served by 
same in evidence on any trial, unless he shall copy upon the adverse party or his attorney. 
have given BUch notice as aforesaid, and the and filed with the papers in the ease"); Cow. 
adverse party shall have Df)gleeted or refused Compo St. 1921, C. C. P. 68: Conn. Gen. St. 
to make such admission" or the judge have 1918, § 5776; Del. Rev. St. 1915, § 4170; 
indorsed the application as not reasonable to J:.e Fla. Rev. G. S. 1919. §§ 2664, 2686: Haw. 
glanted); 1841, Rutler tI. Chapman, 8 M. & W. Rev. L. 1915, § 2563; Ida. Compo St. 1919. 
388 (Rule 20 held to apply to any docu- § 6704 (elaim or defense founded on wdtten 
ment, and not merely one in the possession or instrument); 1917. Austin tI. Brown Broil. 
power of the party seeking to offer it). Co., 30 Ida. 167, 164 Pac. 95: lU. Rev. St. 

a 1853, Report of the Commission on Com- 1874, c. 110, § 34, Rev. St. 1845, p. 415, § 14 
mon Law Procedure, I. 44; 1852, St. 15 & 16 (U No person shall be pelmitted to deny, on 
Vict. c. 76, §§ 117-119; 1854, St. 17 & 18 Vict. trial, the execution or assignment of any in
c. 125, § 25; 1883. Rules of Court, Order 32. strument in wilting. whether sealed or not. 
Rule 2. Upon which any action may have been brought, 

Canada.: B. C. Rules of c.ourt 1912, No. or which shall be plead~d or set up by way of 
372; Newl. Canso!. St. 1916, 1. 83, Ord. 29, defense or set-off, or is admissible under the 
R. 2. pleadings when a copy is filed, unless the 

4 It is sometimes miscalled a rule of evi- person so denying the same shall, if defend
dcnce; e.o., 1867, Joynes, J., in James R. & K. ant, verify his plea by affidavit, and if plaintiIf 
Co. 11. Littlejohn, 18 Gratt. Va. 53, 76. shall file his affidavit denying the execution or 

I The following list is not exhaustive; assignment of BUch instrument; provided. if 
typical statutes are set out in full: Ftd. the party making such denial be not the party 
Equity Rules 1912, Rule 58: Ala. Code alleged to have executed or assigned such in-
1907, §§ 3966-3968, 3972: Ariz. Rev. St. Btnlment. the denial may be made on the in-
1913, Civ. C. § 1750; Ark. Dig. 1919, U 1270. formation and belief of BUeh party"): 1908. 
4114; Cal. C. C. P. 1872, § 447, as amended Helbig tI. Citizens' Ins. Co., 234 m. 251. 84 
by St. 1874 (" When an action is brought N. E. 897 (the swom denial does not shift the 
upon a wfitten instrument. and the com- general burden of proof from the party alleging 
plaint contains a eopy of such instrument, execution) : Ind. Burns' Ann. St. 1914, 
or a copy is annexed tht'.roto, the genuineness §§ 370, 501: 1904, Penn. Mut. L. I. Co. II. 
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There are also oceasional other expedients for applying the principles 
of pleading or of judicial admissions to facilitate the proof of documents 
but they are of only local vogue or narrow scope.6 There is still room for 

Norcross. 163 Ind. 379. 72 N. E. 132 (insurance St. 1921. § 633; 1915. Dyal 11. Norton. 
policy); 1904. Fudge 11. Marquell. 164 Ind. 47 Oklo 794. 150 Pac. 703 (statute applied) ; 
447. 72 N. E. 565 (note); 1905. Baum v. P. I. C. C. P. 1901. § 10.3; 1908. Choy 11. 

Palmer. 165 Ind. 513. 76 N. E. 108 (burd"n Heredia. 12 P. I. 259; 1918. Ramirez 11. 
of proof stated); la. Code 1919. § 7279; Orientalist Co .• 38 P. I. 634; 1919. Bough 
Kan. Gen. St. 1915. § 7002; Ky. Civ. C. 11. CantiveroB. 40 P. I. 209; P. R. Rev. St. 
§ 128. C. C. P. 1895. § 527; 1912. Beeler's & C. 1911. §§ 5103-5105; 1909. Chiques 1). 

Ex'x 11. Cumberland T. & T. Co .• 150 Ky. 257. Polo. 15 P. R. 257. 260; 1913. Arguillles 1). 

150 S. W. 335; La. C. Pro 1894. § 324; Me. Rossy. 19 P. R. 995; 1914. Banco Commercial 
Rev. St. 1916. ('. 87. § 23; Md. Ann. Code 11. Rodriguez. 20 P. R. 267; S. Dak. Rev. C. 
1914. Art. 75. § 23. 8ubsec. 108; 1906. Fifer 1919. § 2197 (actions on written instruments 
v. Clearfield & C. C. Co .• 103 Md. 1. 62 At!. in justice courts); i 2711 (substantially like 
1122; Mass. Gen. L. 1920. C. 231; § 29 (" A N. Y. C. P. A. § 322); Tenn. Shannon's Code 
signature to an instrument declared on or set 1916. §§ 5556--5559; Tex. Rev. Civ. St. 1911. 
forth as a cause oC action. or as a ground of §§ 588. 3710; Utah: Compo L. 1917, § 7203; 
defence or set-off. shall be taken as admitted. Va. Code 1919. §§ 6093. 6125. 6126; Wash. 
unless the party sought to be charged thereby R. & B. Code 1909. § 1263; 1904. Beebe 11. 

files in Court. within the same length of time Redward. 35 Wash. 615. 77 Pae. 1052 (statute 
after such instrument is pleaded as is allowed construed); W. Va. Code 1914. c. 125. § 40; 
Cor an answer. a special denial of the genuine- Wis. Stats. 1919. §§ 4184. 4192; 1915. In re 
ness thereof. and a demand that it shall be Skinner's Will. Murphy 11. Skinner. 160 Wis. 
proved at the trial"); § 69 (similar to the 554, 152 N. W. 172 (interesting case oC a 
New York Code. but treating failure to an- forged indorsement to a promissory note. 
swer as an admission of execution); Mich. applying Stats. ~§ 41!l2. 41(3); Wyo. Compo 
1908. Citilsens' Sav. Bank v. Globe B. Works. St. 1!l20. § 5854. 
155 Mich. 3. 118 N. W. 507 (Circuit Court & In Minnesota. a statute whieh in literal 
Rule 8 applied); Minn. Gen. St. W13. § 7796 reading dec1arps a genuine presumption 01 au-
(civil cases); 1916. National City Bank v. thcntication (ante. §§ 2130. 2132) has been 
Zimmer V. R. Co .• 132 Minn. 211. 156 N. W. jUdicially construed apparently into one of 
265; Misll. Code 1906. §§ 1974-1977. Hem. the above sort: Minn. Gen. St. 1913. § 8448 
§§ 1634-1638; WOO. Elmslie v. Thul'man. 87 (" Every written instrument purporting to 
Miss. 537. 40 So. 67 (the rule applies equally have been signed or executed by any person 
where a plaintiff in a bill in chancery waives shall be prooC that it was so signed or executed. 
answer under oath); lofo. Rev. St. 1919. until such person shall deny the signature or 
§ 1379 (for any material paper); §§ 1415. exccution of the same by his oath or affidavit" ; 
2781 (for an instrument on which pleading is except where the purporting person "shall 
founded); Mont. Rev. C. 1921. § 9650; have died previous to the requirement of such 
Nebr. Rev. St. 1!l21. § 8900; Nev. Gen. St. prooC"); 1860. Pennsylvania Ins. Co. 11. 

1885. § 3557; Rev. L. 1912. §§ 5062. 5063; Murphy, 5 Minn. 36. 40 (statute applied to 
N. J. Compo St. 1910. Practice. § 141; St. articles of partnership); 1862. Turrell 1). 

1914. Apr. 14. C. 168 (negotiable instrument.s) ; Morgan. 7 Minn. 368. 372 (held not to apply 
N. M. Annot. St. 1915. §§ 4144--4147, 4218; to unsigned indorsements on a note); 1878. 
N. Y. C. P. A. 1920. § 322 ("The attorney for Brayley D. Kelly. 25 Minn. 160 (printed notice 
a party may. at any time beforc the trial. ex- in plaintiff's name; genuineness not pre-
hibit to the attorney for the adverse party a Bumed); 188.1. Mast D. Matthews. 30 Minn. 
paper material to the action. and request a 441. 16 N. W. 155 (the statute applies only in 
written admission of its genuineness. If the actions against the maker of the instrument or 
admission is not given. within four days after to defences or counterclaims against him); 
the request. and the paper is proved or ad- 1897. Moore v. Holmes. 68 Minn. 108.70 N. W. 
mitted on the trial. the expenses. incurred by 872 (distinguishing this rule from that whieh 
the party exhibiting it. in order to prove its requires a specific traverse of execution in 
genuineness. must be ascertained at the trial order to put execution in issue; Canty. J. 
and paid by the party refusing the admission diss .• on the ground that the signature pur
whatevcL' the result of the cause. matter. or ported to be by an agent. and that the author
issue may be; unless it appears. to the satis- ity of an agent could not be presumed); 1898. 
faction of the Court. that there was a good Fitzgerald V. English. 73 Minn. 266, 76 N. W. 
reason for the refusal"); N. Car. Con. St. 22 (docs not apply where the alleged signer is 
1919. § 1825 (similar to N. Y. C. P. A. dead or is not a party). 
§ 322); N. D. Compo L. 1913. § 7860; Ok. In Georgia and in Texall a statute forbids 
Gen. Code Ann. 1921, § 11550; Oklo Compo the use of deed-copiell Irom the regilliru if an 
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improvement ano expansion. Here, as everywhere, the time has not come 
when the law can afl'ord to consider as closed that great period of rational 
advance which owed its first marked impulse to the caustic preaching of 
Bentham. 

§ 2597. Future of the Doctrine of Judicia.l Admissions. The doctrine of 
Judicial Admissions has a large future before it, if judges will but use it 
adequately. In the first place, the judge should apply it to all informal, as 
well as formal, admissions by counsel during trial. In the w:xt place, the 
judge should freely call upon counsel to state whether a fact is in good faith 
disputed, i. e. should require admi;~sions to be made, where it seems probable 
that the fact is not actuall~,-tlisputed. By this method, the presentation of 
evidence will he confined to those matters of fact alone which the parties do 
dispute. 

It is easy to see how large a mass of needless ~kirmishing would thereby be 
eliminated, how much time would be sa\'ed, and how much confusion of the 
jury would be avoided. Ano this would be attained by the mere application of 
an existing principle. Already, in England, the principle is so used, on a large 
scale, in the modern pradice of settling issues before masters. But it can 
also be used by the judge at the triaJ.1 

How unappreciative are many judges of the possibility ano propriety of 
such a use of the principle may be seen from a modern ('ase,2 in which the 
Supreme Court, refusing to gi\'e force to a counsel's admission during argu
ment, put the following illustration as a 'reductio ad absurdum': "It would 
be a still more expeditious method, and equally conclucive to the ends of 
justice, for the Court to call up the attorneys, and examine them and decide 
the case on what they say [i. e. admit]' before calling a jury, whereby much 
time, labor, and expense would be slwed." Preciscl~·. Yet the learned Court is 
apparently unaware that the method which they ironically describe as absurd 
is in truth a natural and practical method, applicable with great advantage 
in thousands of cases, as practitioners, on reflection, can hardly doubt. 
It was the method of the common law, some centuries ago, with jury trial 
in the height of its prestige. It is the method of England anrl Canada to-day. 
It must become our own method in the future. 

affidavit denying the original's genuineness is 
made; but this is eonstnlpd as still penniUing 
a forgery to bb shown. even though the sworn 
denial is omitted (ante. § 1651). 

In several jurisdictions there arc statutes 
exempting from proof of deeds prior to a 
com7n<}II source of title. unless the opponent 
makes a sworn denial; e.o., 1884. Thatcher 11. 

Olmstead, 110 III. 26; eompure ante. § 2132. 
In New .1I exico, an :>.ccount verified by the 

claimant's oath is sufficient to entitle to judg
ment unless denied by the opponent's oath; the 

practical utility is said to consist in obviating 
the need for introducing books of account in 
evidence: N. Mell:. Amiot St. 1915, § 21i6. 

Provisions similar to those of note 5 above 
have been in some States extended to tele
oraphic copies of documents; e. o. Or. Laws 
1920. § 6018. 

§ 2597. 1 Compare what is said onthis 5U hj ect 
ante, § Sa (shortcomings of the law of E,·idence). 

21910. Pietsch v. Pietsch, 245 Ill. 454. 92 
N. E. 325; and comment in the Illinois Law 
Review, V, 3Hl. 
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c. 78. § 40 
142 
143 
144 
§ 45 
146 
t 47 
148 
t 49 
i 51 
t 52 
157 
t 63 

c. 81. t 75 
c· 107. t 60 

,62 
1100 

c. 127. § 9 
182 
187 
§ 113 
§ 145 
§ 147 
P82 

c. 142. § 9 
192 

c. 145. § 14 
e. 151. t 22 
c. 192. t 9 

§ 29 
c. 236. I 2 

Seetion 
1681. 1859/ 
1681. 1859/ 

1681 
1225. 1651. 2162 

1651. 1859/ 
1223. 1859/ 

1290 
2016 
2200 
2200 
2195 
2162 
1828 

488.2281 
2061 
1141 

488. 1828. 2066 
1651 
1676 
2211 
2371 

1225. 1651 
1225. 1651. 2162 

2281 
1674 
2167 
1466 

1644. 1680 
4d 

1225. 1681 
1573. 1662 

Rule, 0/ Cou.rt 1912 
343-370t 
366 
370r 
370, 
372 
382 
457A 
461 
467A 
483 
487 
489 
496 
500 
506 
508-516 
548 
781 

1912 
c. 17. i 93 

1919. c. 71, § 53 
§ 61 

• 

1856. 185gb. 2218. 2219 
2124 
2124 
2220 
2596 
1519 
1881 

73 
1908 
1380 

1856tl 
1859/ 

18 
1411 
1387 
2199 
1380 
1674 

2281 
1680 
2377 

4c 

Rnued Statu.tu 1913 
c. 8. § 57 
c. 17. § 19 
c. 21. § 35 
c. 25. i8 

1674 
1225. 1651 

1683 
150 

c. 30. i 18 
c. 35. 187 

1129 
c. 41. § 5 
c. 44. I 138 
c. 46 

Rule 16 
50 

165 
180 
398 423 
419 421 
422 
·124-441 
470 475 
471 
473 
474 
476 
478 
479 
483 
484 
485 
494 
500 
501 
507 
511 
514 
519-524 
552 
584 
585 
604 
605 
891 

c. 47. § 5 
§ 56 
157 
p7 

c. 59. § 322 
c. 65. § 3 

§4 
15 
H 
§7 
19 
110 
III 
112 
§ 13 
I 14 
I 15 
116 
§ 17 
§ 18 
§I9 
120 
§ 21 
§ 22 

§ ::!3 
§ 25 

628 

; Vol. V. II 2285-~97) 

Section 
1674 
1683 
1680 
1674 

lUI. 1519 

1674 
1835 
563 

2313 
1856.2218 

2124 
2220 

1859b.2219 
2199 
2373 

289 
916. 1890 

1710 
1380. 1411 

1710 
1380. 1411 

1411 
73 

1681 
1411 
1380 
1380 
1828 
1411 
2195 
1062 
1837 
1881 
1163 

1163. 1862 
445. 1163. 1862 

2162 
1710 
1411 
1681 
1674 
488 
488 

2223.2281 
488 

1!J08 
1680. 1684 
1680. 1684 
1680. 1684 

1680 
1681 
1680 

1223. 1680. 1683 
1680 

1639.1680.2573 
1225. 1651 

1680 
1680 
1684 

1639. 1651. 1680. 1681. 
1859/. 18590 

1681 
1681 
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c. 65. § 26 
§ 27 
§ 28 

If 29-31 
§ 32 
137 
§ 38 
§ 39 
§ 53 
§55 
§ 61 

c. 70. § 73 
c. 71. § 7 
c. 82. § 24 
c. 89. § 2 

§6 
c. 92. § 17 
c. 95. § 46 
c. 112. § 49 
c. 117. § 194 

§ 196 
§l97 
§ 205 
§206 

c. 121. § 12 
c. 126. § 58 

§ 60 
§ 61 

c. 13:1. § 339 
§ 371 

c. 143. H 12. 14 
c. 150. § 25 
c. 153. § 23 
c. 155. § 55 
c. 157. § 10 
c. 162. § 18 
c. 163. § 36 
c. 164. § 15' 
c. 164. § 16 
c. 167. § 29 
c. 168. § 98 

§ 100 
c. 170. § 61 
c. 171. § 21 

§§ 54-56 
§ 81 
§ 90 
§ 169 

c. 172. § 50 
§ 51 
§76 
§77 

c. 194. § 22 
c. 198. § 10 
c. 202. § 26 
c. 203. 1 6 

153 
c. 206. § 4 

S::-t'tion 
1681 

1223. 1859/. 1859U 
1223. 1683. 1859/. 1859U 

1675 
1271. 1684. 1703 

1828 
1828 

488. 1828. 2066 
2162 
1710 
2509 
488 

1680 
1674 
1680 
1680 
2061 
2206 
1684 
2281 
1680 
1680 
2167 

196 
1680 
1674 
1684 
1680 
1084 
1680 
1680 
1681 

1674. 1680. 1684 
1680 
1680 
1680 
1680 
1684 
1684 
1680 
1683 
1683 
1680 
2371 
2211 
2162 
2162 

1225. 1651 
1651 

1225. 1651 
1651 
1651 
1680 

1680. 1684. 2167 
1674 
1644 

1644, 1680 
488 

388n01l Law. 
1914. c. 1 t 12 
1915. C. 2<i. § 50A 
1916.' 125. § 83 
191- j

• 92. § 122 

1684 
2377 
2281 
1708 

19111. c. 32. § 53A 
c. 109. § 3 

§ 13 
1920. c. 157. § 76 

c. 159. § 17 

Section 
16700 
2216 
2220 
2377 
2220 

New Brunlwick 
Ccmaolidated Statutes 1903 

c. 54. § 19 
c. 6:!. § 3 

§7 
c. Ill. § 193 

§ 240 
§§ 240-255 

§ 257 
§ 262 
§ 263 
§265 
§ 272 
§ 376 

('. ll:!. § 44 
U 72-80 
§84 
§ 85 
§ 86 
§ 172 
§ 177 

('. IlS. § 28 
H2 

c. 126. § 33 
c. 127. § 3 

§4 
§5 
§6 
§7 
§8 
19 
§ 10 
ill 
§ 12 
§14 
§ 15 
§ 16 
iI7 
§i8 
§ 19 
§ 20 
§ 21 
§ 22 

§§ 23-25 
§ 26 
§ 27 
§ 28 
§ 29 
§ 30 
§ 31 
§ 32 
§ 33 
§ 35 
§ 36 
§ 37 
§ 38 
139 

1644. 1680 
2162 
2162 
1062 

1856.2218 
1859b.2219 

1197 
1380 

1387. 1411 
1380 
1411 

21 
1856.2218 

1859b.2219 
1380. 1411 

1380 
1411 

563. 1674 
1519 

1310. 1320 
1310 
1163 

488. 1856 
488.2218 

488 
488 

2223 
2281 

488.2252 
488.2252 

488 
488 

1828 
900. 905. 907 

1028 
1263 

986. 1270 
1290 
2016 
2195 
2199 
2195 

1387. 1413. 1666. 1669 
1666 

1273. 1680 
2110 
2109 
2109 
1651 

1225. 1651 
1,59/. 1859u. 2154 

95. 1236. 2154 
2463 
1519 

1647.1680 

629 
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c. 127. § 40 
141 
145 
146 
§ 47 
148 
149 
§ 50 
§ 51 
§ 52 
§S3 
§ 56 
§ 57 
§ 58 
§ 59 
§ 60 
§ 61 
§ 62 
§ 63 
§ 64 
§ 65 
§ 67 
§ 69 
§70 
§ 72 
§73 
§ 74 
§75 
§ 76 

c. 138, § 5 
c. 144. § 29 
c. 151, § 31 

§ 32 
§S5 
§ 56 
§ 57 

c. 159. § 14 
c. 166, § 65 

Section 
1644. 16~0 

1680. 1859/. 18590 
2167 
1680 
1684 

1225. 1651 
1225 
1684 

1680. 1684. 2577 
1680. 1684 

1680 
2375 
1639 

1680. 1681 
2162 
2558 
1680 
1651 

1225. 1651. 18590 
1225. 1859/ 

1681 
1225 

1225, 1651. 1859/. 18590 
1225. 1651 

1680 
1680 
1674 
2167 
1680 
1466 
1680 
1681 
1681 

1676. 1859/ 
2373 

1651. 1676 
1680 
1680 

Susion LaID' 
1861. 24 Viet. c. 11 2558 
1905. c. 7. § 41 
li)16. c. 20. § 133 

§ 171 
1918. c. 27 
1919. c. 3. 5 33 

c.43 
1920, c. 6, § 57 

• 

Newfoundland 

488 
2281 
2281 
1684 
1163 

1675a 
1225, 1651 

Consolidated Statutu 1916 
c. 1. § 3 1684 

1684 c. 2. § 5 
511 

c. 3. § 110 
§Ill 
§ 125 
§ 131 
§ 156 

~. 13, § 22 
c.22. § 170 
c. 2~, § 12 

. § 15 
c.28,52 

, 

• 

. 2281 
2214 
2281 
2281 
1680 
2281 
1680 

1674,1680 
2185 
2185 
2185 

c.39, § 10 
c.69, § 6 

§8 
§11 

c. 83. § 21 
§ 22 
§ 189 
Ord.28 

R.27 
Ord. 29, R. 2 
Ord. 30. R. 3 
Ord. 32. R. 22 

Ord.33 
R.23 

R.l 
R.3 
R.18 
R.25 
R.26-33 

Ord. 34, R. 1 
R.6 
R.22 

Ord. 46, R. 4 
R.5 
R.6 

Ord. 50. R. 29 
c. 90. § 7 
c. 91. § 1 

§2 
§ 3 
§4 
§ 5 
§6 
§7 
§ 8 
§9 
§i0 
§ 13 
§14 
§IG 
§ 17 
§ 18 
§ 19 
§ 20 
§ 21 
§ 22 

c. 92. §§ 2~ 
§3 
§4 

c. 102, § 2 
c. 114. § 27 
c. 118. § 5 

, §6 
§7 

c. 121. § 5 
§9 

c. 127, § 17 

Section 
1672 
1680 
2150 
2150 
1197 
2484 

1310. 1320 
1856. 1859. 2218. 2219 

2124 
2596 
1519 

• 73 
986 

1380, 1681 
1411,1710 

1681 
1411 
1387 
2199 
1710 
2162 
1710 

1163,1862 
1163 
1163 
1674 
1466 

488,916 
488.2252 

488 
2061 
2395 

488, 2199 
900. 905. 907 

1028 
1263 

986, 1270 
2065 
2065 

1680. 1681 
2162 

1('.47. 1680 
1680 
1290 
2016 

1225. 1651 
1519 

1223. 1683 
1683 
1828 
2090 
1510 
1510 
1510 

1644. 1680 
1644, 1680 

1680 

Session LalCs 
1915. c. 23. § 20 1304. 1310. 1320 

§ 47 1304. 1310 
1918, Co 12. § 2 2265 

c. 37. § 72 2377 
c. 6, § 22 )835 

630 

, 
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1919. c. 21. § 1 
f2 

1921. c. 14. § 5 
c.21 

§ 27 

Section I 
1680. 1684 

lS:i9 
2228 

old 
1225, 1651 

North."e.t Territories 
Conaolidalcd Ordinancea 1898 

c. 9. § 23 
c. !4. f 20 
c. 21. R. 191-200 

R.201-225 
R.207 
R.208 
R.221-225 
R.224 
R.260 
R.263 
R.267 
R.271 
R.272 
R.280 
R.286 
R.287 
R.293 
R.490 

c.23. § 25 
c. 43. 130 
c. 44. § 9 
c. 70. § 100 
c. 76, § 6 

ill 
c.89. I 105 

1900. c. 22, § 5 
1901, c. 10, § 1 
1902, c. 5, § 1 

12 
1903. c. 8. § 1 

Stillion Lou:. 

1680 
1614, 1680 
1859,2219 

2218 
1859,2219 
1859. 2219 

1856 
2124 
986 

1380. 1411, 1710 
1411 
1380 
1380 
1411 
1710 
1387 
1710 
1674 
1680 

1225, 1651 
1225, 1651 

1680 
150 

1680 
196 

150 
488 

2124 
1669 
1669 

No", Scotia 
RCDised Statut" 1900 

c. 3. § 32 1684 
2215 
2281 
2281 
1680 
1326 
1028 
1674 
1680 
1680 

c. 5, i 82 
§ 113 

c. 6. § 36 
c. 19. § 51 
c. 36, § 5 
c. 43 
c. 44, I 10 
c. 73, § 63 
c. 99. I 127 

1204 
§ 214 
1307 

c. 100, § 121 
1155 
§ 163 
§l64 

c. 128, § 47 
179 

c. 158. § 18 

1223. 1683 
1223. 1683 

2377 
1326 
1680 
2281 

488 
1074 
1683 
1310 

c. 159, 641 
c. 163, § 3 

§4 
§5 
f6 
§7 
i8 
69 
§ 10 
III 
§ 12 
§ 13 
§14 
§ 15 
616 
§ 17 
§ 18 
§ 19 
§ 20 
§ 21 
§ 22 
623 
124 
§ 25 
§ 26 
§ 27 
128 
§ 29 
630 
§ 31 
§ 32 
§ 33 
134 
135 
§ 36 
§ 37 
138 
141 
142 
§ 43 
144 
145 
645a 
§ 46 
§48 

c. 167, § 8 

SectiOD 
1380, 1411 

1684 
1680, 1684 
1680, 1684 
1680,1684 

2167 
2167 
1680 
1684 

1223. 1680. 1683 
1674 

1639. 1680 
1680 

1647, 1681, 2110 
1681 
1680 
2162 
1680 

1225, 1651 
1225, 1651, 1681 

1681, 1859/ 
1651 

12?5, 1651 
1651 

1225. 1676 
1225. 1651, 1681 

1675 
1675 

1236, 2154 
1680 
1290 
2016 

488 
488, 2065. 2218 

488.617 
488,2252 

488 
1411 

900. 907 
905 

1263 
986, 1270 

2218 
1828 
2162 
1466 

Rules of Court 1919 
Ord.13 
Ord. 22. R. 17 
Ord.30. R. 1 

R. 1 if. 
R.12-22 
R.23 

Ord. 32. R. 3 
Ord. 34, R. 30 

R.31 
R.36 

Ord. 35, R. 1 
R.3 
R.3 B 
R.4 
R.lO 
n.17 
R.24 

18 
1061 

1856a,2218 
1856 

1859,2219 
2124 
1519 

73 
1186 

1163 
1411.1710 

1681 
1380 
1411 
1380 

1404, 1411 
1387 

631 
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Ord. 35. R. 25-33 
R.35 

Ord. 36. R. 1 
R.28 

Ord. 37. R. 6 
Ord. 50. R. 3 

R.4 
R.5 

Ord. 59. R. 2 
Crown Rules [, 

Section 
2199 
1387 
1710 
1710 

21,445.1862 
1163. 1862 

1163 
1163 
2162 
1710 

c. 76. Evidence Act 
I 19 
120 
§ 21 
123 
124 
§ 25 
126 
127 
128 

Section 

986. 1270 
900, 905, 907 

1680. 1684 
1680. 1684 

2167 
1684 

1223, 1680, 1683 
2378 

Session LaIOIJ 

1866. c. 13. § 11 488 
2281 
1644 
1651 
2281 
2377 

129 
130 
132 

1639. 1680 
1680 
2167 
1681 

1902. c. 31 . 
1908. c. I, I 31 
1910. c. 28 
1913. c. 37 
1915. c. 1. § 72 
1918. c. 8. § 44 

§ 45 
147 

1919. c. 3. § 8 
c. 23, §§ 4, 5 

1352, 1674 
2281 

196 
1644 
2195 

§33 
134 
§ 35 
§ 36 
141 
§ 42 
§ 43 
§ 46 
§ 47 
149 
151 
152 

1225. 1651 
1225. 1651 

1675 
1675 
2167 
1681 

Bevil/eel SMluua 1914 
c. 101. § 2 
c. 120. § 16 

1081, 1859/. 18590 
1225. 1651 

1225. 1651, 1859/. 18590 
1223. 168a. 1859/. 18590 

1290 
2016 

6b 
1510 
1510 

1225. 1573, 1651. 
1662, :HOS. 2143 

4d 

.... ,_c. 8.§106 
c. 9. § 158 
c. 10, 149 
c. 28. § 30 
c. 32. § 13 
c. 49. § 7 
c. 56. § 70 

I 19.~ 
c. 63. §§ 114-117 

1 118, par. 1 
par. 2 
par. 3 
par. 4 

1119 
c. 64, 186 
c. 73. § H} 

§12 
§ 13 
§14 
§IS 

• 

§ 20 
§ 31 
§ 39 
§SO 
153 

c. 75. 158 
c. 76. Evidence Act 

if 4, 5 
16 
§7 
§8 
§9 
III 
§l3 
116 
§I7 
t 18 

2215 
2214 
2281 
1680 
2377 
1644 
2220 
1387 
2199 
1411 
1411 

1380, 1411 
1411 

1519, 1710 
1163 
1908 
2065 
2065 
1828 
1828 

n 17-19 
c. 122. § 2 

c. 123. § 9 
c. 126 
c. 135. § 27 
c. 148, § 37 
c. 154. 12 

§§ 3. 4 
c. 166, § 46 
c. 178. I 123 
c. 185. 1279 
c. 192. I 258 

• 1357 
c. 19:':, I 20 
c. 2i6. § 88 

§96 
§ 97 
1105 
§ 106 

c. 229, t 22 

1651 
1225, 1651 

2067 
2061 
1141 
1710 
1074 
2377 
1680 
1680 
2377 

196 
1680 
1680 
2167 
1674 
2377 907 

2167 
2162 
2195 
2200 
1466 

Rules 01 Court 1913 
13 
158 
228 
230 

488 254 
488.2218 255 

2252, 2281, 22&3 257 
488, 986. 2276 265 

488 266 
2061 267 
2065 268 
2195 269 
1263 271 
1028 272 

632 

2313 
73 

2199 
.2199 

1837. 1869 
986 

1881 
1163 

1163. 1862 
1163 
563 

1380. 1411. 1710 
1380. 1411. 1856, 1856cl, 2218 

2199 
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273 
274 
275 
279-281 
282 
283 
285 
287 
308 
327 
327-337 
330 
341 
34:1 
348-353 
350 
370 

1891. c. 11 
1916. c. 24. § 11 

c. fiO 
§ 50 

1919. c. 23. § 7 
c. 27. I 1 
c. 70. I 4 

1920 • .,. 36. I 3 
1921. c. 40 

c. 54. § 25 

Section I 
2199 

1859b. 2219. 2373 
289.1856.2218.2373 

1380 
1828 
811 
~03 

1411 
1062 
2124 

Saawn LalDa 

1856.2218 
2124 

1859b. 1859J 
18 

1859b. 2219 
1859J 

445. 1163. 1862 

, 

1828 
1708 
2281 
1644 
1310 

150 
2531 

1675a 
2061 

Prince Edward Island 
Stiltute 1889. c. 9 (Euidenu Act) 

f3 
§4 
IS 
16 
f7 
18 
19 
I 10 
III 
1 12 
1 13 
§ 15 
§ 16 
§ 17 
§ 18 
§ 19 
§ 20 
§ 21 
§ 22 
123 
§ 25 
§ 26 
127 
128 
129 
§ 30 
131 
132 
§ 33 
134 

U 35-37 
H8 

488 
488 
488 

488.2252 
488. 2061 

488 
488 
488 

2065 
2065 
1828 

900. 905. 907 
1028 
1263 

986. 1270 
lWO 
2016 

1680. 1681 
1644. 1680 

1681 
2162 

1647. 1680 
1680 
1680 
2375 

1680. 1684 
1680 
2167 
1684 
1684 
1675 
2162 

§42 
§43 
144 
§45 
§46 
§47 
148 
149 
150 
152 
§ 53 
§54 
§ 55 
§ 56 
§57 
§ 58 

Section 
1225. 1651 
1225. 1859 
1225. 1651 
1225. 1651 
1225. 1651 

1676 
1223. 1859/ 
1225. 1651 

1676 
1519 
2167 
2150 
1681 

1411. 1681 
1213 
1207 

Other Saaion LalDa 
1853. c. 12. I 1 1859,2219 

1859. 2219 
1304. 1310. 1320 

1163 
1856.1859.2219 
1856. 1859. 2218 

1856. 1859 

§9 
1873, c. 21. 1 24 

c. 22. 1 107 
§ 244 
1245 
1246 
1247 
1248 
§ 252 

1887. c. 4. § 2 
13 
14 

1889. c. 9. § 10 
1890. c. 3. § 35 
1898. c. 3. § 1 
1899. c. 15. I 5 

§8 
1900. c. 3. § 15 
1906. c. 6. § 25 

§ 30 
c. 12 

1907. c. 3. § 25 
1909. c. 3. § 15 

c. 6. § 1 
1910, c. 3. § 45 

§ 46 
c. 8. § 48 
c. 15. § 25 

1914. c. 2. i§ 4.5 
1915. c. 11. § 12 
1918. c. 1. § lOS 

§ 115 
§ 140 

c. 4. § 5 
1919. c. 10. § 5 

c. 1. § 53 
154 
§ 59 

c. 18. § 40 
c. 26. I 7 
c. 39. 132 

HO 

Saskatchewan 
Reoiaed Slatula 1920 

1856. 1859 
1856. 1859 
1163. 1862 

1380 
1380 
1380 

488.905 
2281 
1680 
1669 
1669 
196 

1680 
1644. 1680 

488 
1270.2167 

1669 
1680 

1380.1411 
2281 

1380. 1411 
1154 
2195 
1681 

196 
2281 
2281 
1684 
1644 

1684 
1680. 1684 

1680 
1680 
1644 
2220 
1669 
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e.41.§27 
§ 28 

e. 44. § 3 
14 
i5 
66 
H 
18 
19 
§1O 
III 
P2 

§§ 13-16 
p7 
§I8 
I 19 
120 
§ 21. par. 1 

par. 2 
§§ 22-24 

•. 25 
126 
§ 27 
128 
129 
§ 30 
131 
§ 32 
133 
134 
135 
§ 36 
§ 37 
§ 38 
140 
141 
142 
143 
144 

U 45-47 
e. 56. § 15 
e. 67. W 20 

§ 184 
c. 7· •• § 11 

§§11-14 
§I7 

c. 76. 1 21 
c. 79. § 226 
c. 123. 1 5 
c. 135. tI 62. 63 
c. 156. t§ 15. 16 
c. 175. § 14 
c. 176. § 60 
c. 192. I 25 

128 
c. 193. § 4 
c. 194. 1 84 

187 
1!14 

c. 200. 136 

1920. c. 2. I 10 
c. 2R. 1 1 

1921-22. c. 6. § 15 

• 

Section 
1380 
1411 
1684 
1684 
1684 
1684 
1684 
2167 
2167 
1684 
1680 

1639. 1680 
1674.2167 

1680 
1225. 1651 

1681 
1681 

1225. 1651 
1674 
1675 
1681 

1323. 1859/. 18590 
2167 
488 
488 
488 

2281 
900. 905. 907 

1028 
1263 

986. 1270 
488, 1828. 2066 

2061 
789.811 

1828 
2016 
1908 
2201 

1676b.2162 
2195 
2150 

1225. 1651 
2371.2373 

1510 
1510 
2475 
1680 
2377 

150 
1680 
1141 
2220 
23i7 
1835 
"2" ~ ~ 

2090 
196 

1674.2167 
2281 

1225. 1651 

1684 
488.2281 

2090 

Yukon 
Comolidaled Ordinancu 11114 

e. 1. 1 8. par. 54 
par. liS 

c. 1. 1 10 
c. 6. I 20 
c. i. I 30 
c. 8. § 20 
c. 30. § 3 

c.48 

§4 
15 
16 
H 
18 
19 
§ 10 
III 
§ 12 
§ 13 
§ 14 
§ 15 
§ 16 
117 
§ 18 
§ 19 
§ 20 
121 
i 22 
§ 23 
124 
f 25 
126 
127 
§ 28 
§ 29 
130 
§ 31 
§ 32 
§ 33 
§ 34 
§ 35 
§ 36 
§ 37 
i 38 
§ 39 
140 
HI 
142 
143 
144 
146 
149 

Rule 128 
201-210 
211-235 
234 
245 
268 
270 
273 
275 
"~7 _. 

Section 
1680, 1684 

1684 
1680 
1680 

1225. 1651 
1644 
1684 
1684 

1680. 1684 
1680. 1684 

2167 
2167 
1680 
1684 

1223, 1651. 1680. 1683 
16H 

1639. 1680 
1680 
1681 
1681 
1680 
2162 
1651 
1651 

1325. 1651 
1681 

1651, 1681. 1859/ 
1225, 1651 

1651 
1225, 1651 

16i6 
1675 
16i5 
1236 

1680,2167 
1290 
2016 
488 

488. 2065. 2218 
488 

488,2252 
488 

2201 
900. 905. 907 

1028 
1263 

986, 1270 
1828 
2162 
2195 

1197 
1859.2219 
1856,2218 

2124 
1519 
1881 
986 

1380, 1411 
1681 
1411 
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c.oI!:! 
Rule 278 

287 
290 
297 
298 
209 
30a 
515 

c.56. § 103 
§ 1 (}'1 
§ 112 
§ 117 

c. 64. § 10 
§ :!O 

c. 84. § 11 
Su&ion LaID' 

1(114. No.5. § 9 
1(117. c.l. § 11 
1920. c. 9. § 7 

§ 20 

UNITED 

Federal 
COn!tuution 1787 

Section 

]859/ 
2195 
1411 
1387 
2199 
2199 
1380 
1674 
1680 
1680 
2281 
2281 
1680 
1680 
1680 

1684 
2220 

196 
2281 

2039 
1681 

2183. 2264 
".,,,,, "264 __ "'_t -

Art. III. § 3 
IV, § 1 

Amend. IV 
Y 

YI 
XIV 

lall7. 1398.2191 
1398. 14M, 2252 

§§ 101-101 
§ 103 

Revwcd Statu/u IS78 
2195 

987 
2378 
1633 
1633 

§ 161 
§l7S 
1327 
§721 
§724 
§ 725 
§ 858 
§ 859 
§ 860 
§ 861 
§ 862 '" ,.., ... ",. ¥ oUt,) 

§ 865 
§ 866 
§ 867 
§ 868 
§ 869 

6 
1859c, 2200. 2219 

1836 
4d.6.488 

2259c.2281 
2282.2283 

6, 1411. 1413, 1856a 
6 

803. 1381, 1411. 1856a. 2200 
1411.1417 

6,1381,1388,1411. 1412,1417. 1856a 
1383, 1387, 1412. 1856a 

2195 
2]96 

2201,2207 
2195 

§884 
§ 885 
§ 886 
§ 887 
§888 
§ 889 
§ 890 
§ 891 
§ 892 
§ 893 
§ 894 
§ 895 
§ 896 
§ 897 
§ 898 

§§ 899-904 
§ 905 
§ 906 
§ 907 
§908 
§ 913 
§ 914 
§!l18 
§ 1033 
§ 1034 
§ ]624 
§ 1750 
§ 19i7 
§2140 
§ 2165 

§§ 2290. 2291 
§ 2855 
§ 2862 
§ 3167 
§ 3318 
§ 3330 
§4114 
§4115 
§4117 
§ ·1290 
~ 4291 
§ 4292 
§4547 
§ 4550 
§ 4552 
§ 4555 
§ 4597 
§ 4898 
§ 4902 
§ 4908 
§ 4915 
§ 4920 
§ 4921 
§ 5209 
§ 5351 

§ 870 
§871 
§ 874 2195 § 54 
§ 875 
§ 876 

§§ 877-879 
§ 881 

2195 § 142 
185Ga. 2207 § 148 

2195 § 226 
2195 § 656 

1680. 2143 § 659 

Code 1919 

Section 
1633, 1674. 1680 

1680 
1633. 1639, 1680 

1639 
1680 

1639. 1680 
1674. 1680 

1680 
1684 
1680 
1680 
1680 

1639, 1680 
1275 
1275 
1660 

1680, 1681 
1652, 1680. 1681 

1680 
1684 

6 
6 
6 

1851. 1854 
2191 
1398 
2162 

488,516 
488 
516 

2054 
1674 
1674 
2-3iS 
1240 
1240 

1680. 1681 
1680 
1828 
1641 
1641 
1641 
1641 
1641 
2415 
1641 

1339. 1641 
]676 
2377 

2201, 2377 
1417 

• 1856 
1944 
2258 
2061 

1381 
987 

1381 
23'18 
2378 
1680 § 8S2 

§8Ba 1680 i 683 1186,1239. 16i(;, 1680. 2162, 2373 
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§ 691 
§ 700 
§ 1132 
§ 1136 
§ 1138 
§ 1139 
§ 1155 
§ 1163 
§ 1276 
§ 1289 
§ 1356 
§ 1357 
§ 1358 
11359 
§ 1360 
§ 1361 
§ 1362 
§ 1363 
§ l364 
§ 1365 
§ 1366 
§ 1367 
§ 1368 
§ 1369 
§ 1370 
§ 1371 
§ 1372 

U 1373-1376 
§ 1377 
§ 1379 

U 1380-13&1 
§ 1385 
§ 1386 
§ 1387 
§ 1388 
§ 1389 
§ 1390 
§ 1391 
§ 1392 
§ 1393 
§ 1394 
§ 1395 
§ 1396 
§ 1397 
§ 1398 
§ 1399 
§ 1400 
§ 1401 

§§ 1402-1407 
§ 1408 . 
11409 
§ 1410 
§ 1411 
§ 1412 
§ 1413 
§ 1414 
§ 1424 
i 1427 
§ 1507 
i 1508 
§ 3074 
13114 
13116 
§ 3304 

Section Section 
1680 § 3541 488. 516 
1580 § 3572 488 
1411 § 3645 516 • .l066 
1411 § 3656 1347a. 1354 
1381 § 3657 13470. 1354 
1828 I 3658 488. 516. 2066 

488. 516 § 3675 516. 2066 
40 § 3680 516. 2066 

1681 § 3695 1672 
1681 § 3816 1675 

6. 488 il 3722. 3727. 3734. 3751. 3754 2377 
488. 2272 § 4043 1397. 2191. 2252 

488 § 4112 1397.2191.2252 
22b9c. 2281 i 4137 2039 
1411. 1856 § 4356 2085. 2086 

1859. 2200. 2219 § 4390 488 
6 § 4528 1680 

2016 § 5907 1684 
803. 1381. 1411 § 6123 2377 

803 § 6141 1657 
1381. 1411. 1417 § 6148 220:-

1383. 1411. 1412. 1417 I 6150 2201.2377 
1383. 1387. 1412 § 6163 1856c 

2195 § 6187 1680. 1684 
2195 § 6249 1676 

2201. 2207 § 6261 1674 
1381. 1417 § 6275 2195 

2195 § 6276 2252. 2258 
2195 § 6306 1326 
2207 § 6323 1681 
2195 § 6325 1828 
1680 § 7025. par. 19 2287 
1680 I 7033 1828 

1674. 1680. 2162 I 7034 2259.2281. 2282 
1680 I 7038 40 

1639. 1680 § 7039 1680 
1639 § 7091 2259a, 2281 

1639. 1680 § 7112 1835 
1674, 1680 § 7133 2207 

1680 § 7433 2377 
1680 § 7434 2377 
1680 17437 2377 
1680 § 7443 2377 
1680 il 7781-7783 1205. 1339. 1641 
1680 § 8038 1684 

1639. 1680 § 8043 2207 
1275 § 8044 2259a. 2281 
1275 § 8071 1674, 2162 
1660 § 8114 1205. 1339. 1641 
1680 § 8118 1205. 1339, 1641 

1680, 1681 § 8122 2162 
1680 § 8123 1205. 1339. 1641 
1684 § 8133 1672 
1684 § 8145 1680 
1684 § 8158 1205, 1339, 1641 
1684 § 8790 2281, 2282 

6 § 8803 1828 
6 § 8804 488. 1681 

1851 § 8823 2201,2207 
2191 § 8973 2207 
1828 § 9060 1651 

987, 2252 § 9532 2185 
1381, 1411 § 9533 2185 

2262 § 9708 2259a, 2281 
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UNITED STATES 
IVol. Y. U 1-724~ Vol. II. II 725-1359; Vol. III. H 1360-1863; Vol. IV. I§ 1864-2284; Vol. V. Ii 2285-2597) 

§9710 
§ 101M 
§ 10107 
§ 10188 
§ 10189 
§ 10233 
§ 10375 
§ 10563 
§ 10600 
§ 10702 

Section 
2377 

291, 1859 
488 

2085 
2085 
2531 
1639 
2061 
2085 
2281 

Se.sBion Law, 
1790. May 26 

July 20. c. 29. § 6 
18M, Mar. 27 
1836, July 4 
1854, July 31 
1872, June 7. c. 322. § 58 
1874, June 22, c. 391, § 5 

18 
1877. Mar. 2. c. 82. § 4 
1878, Mar. 16. c.37 
1883, Mar. 3. c. 116. § 6 
1884, July 5. c. 220 
1887. Feb. 1 

Feb. 
Mar. 

c. 1M, § 9 
112 

4, §§ 8. 10 
3, c. 359. § 8 

c. 397. § 1 
1890, June 10 
1891,Feb. 10, c. 128 

Mar. 3, c. 551, § 8 
1bii~, Mar. 9, c. 14 

May 5, c. 60, 

1893, Feb. II, c.83 

§ 3 
§6 

Nov. 3. c. 14. § 2 
1894, Aug. 18. c. 301. § 1 
1897. Mar. 3, c. 391, § 5 

§6 
July 24 

18118. June 13, c. 448 

June 28 

§6 
§ 13 
§ 14 

July I, c. 541, § 7 

§ 7a 
§ 27a 
§ 41 
PO 

1680, 1681, 2163 
1641 
1680 
1856 

1347, 1671 
1641 
1859 
488 

1684 
488, 2272 

488 
1354 

4c 
2281,2282 

2282 
2257,2281 

488 
488 

4c 
2281 

1641. 1672 
1381. 1417. 1856a 

2540 
488. 516, 2066 

2281,2282 
516,2066 

1354 
1657, 1676 

1944 
4c 

1235 
2184 
2184 
2185 
1347 

2268, 2276, 2281, 
2282,2283 

2283 
6 

2201, 2207 

Dec. 21. c. 28, U 19. 20 
1900. June 6. c.786 

2264 
1352 
2065 

1901, Mar. 3, c. 866 
1902, Mar. 8, c. 140. § 9 

Apr. 12. c. 500. § '7 
1903. Feb. 5, c. 487. § 7 

Feb. 14. c.552 
Feb. 25 
Mar. 3. c. 1012 

19M. Apr. 19, c. 1398 

2377 
2039 
2184 
488 

2259a,2281,2282 
2282 
1354 

1186, 1239, 1676, 
2373 

19M. Apr. 21. c. 1402 
1906, Mar. 23 

c. 1131 
June 29. c. 3591 

c. 3592 

c. 3608 
June 30. c. 3920 

July 29. § 16 
1907, Feb. 20, § 3 
1908. Apr. 22 

May 27 
1909. Feb. 16. c. 130 

Mar. 4. c. 320 
Au;:. 5, § 14 

Section 
1671 
488 

488.2085 
1680. 1684. 2508 

6. 516. 1356. 1672. 
2066 

6.488 
256. 1975. 2259. 

2281.2282 
1356 
488 

18 
1347a.2167 

1381, 1411 
1674. 1676 

1910. Mar. 26. c. 107, p. 263 
May 7, c. 216. No. 168. 

p.352 

4c 
481) 

7.852,2281 
1911. Feb. 17. c. 103. § 8 

Mar. 3. c. 231 
2377 

5. 481;. 1381. 1411. 

. Apr. 6. No. 259. p. 249. § 32 
1913, Feb. 26 

1828 
2214 
2016 

1914, Feb. 7 
Sept. 26. c. 311, § 9 
Dec. 17 

1916, Apr. 27 
Aug. 29. c. 418, § 3 

1917. Feb. 14, § 7 
May 18 
June 15. c. 30. § 2 

§3 
Aug. 10 

1918. May 16 
1919. Feb. 24 

Oct. 28. § 13 
§ 30 
§ 34 

1920, Mar. 19. § 2 
§7 

June 4, 
Art. of War 19 

22 
24 
25 
'>-, 
~ 

37 
3~ 

1921, Nov. 2~. § 257 
1922, Jan. 16 

Feb. 18. c. -. § 6 
§ 8 

1620 
2259a 

368 
196 

6 
1708 

1213. 2572 
2183 

367, 1663 
2572 

367 
2185 
1708 

2259a, 2282 
1708 
1684 
1680 

1828 
2195 

987. 2252 
1381. 1398, 1411 

1413 
21 
4d 

2377 
1657. 1676 

1657 
1944 

EquulI Ruus of/he Supreme Court 1912 
No. ~12 
Nos. 12-1.5 
No. 13 
No. 46 
Nos. 46-48 
No. 47 
No. 51 
No. 53 
No. 64 

1381 
2199 

18 
18.2195 

1411 
1381 

18, 2195 
1381 
1381 
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No. 58 
No. 62 
No. 78 

No.9 
No. 12 
No. 32 

Section I 
1856a, 185(ib. 1::;59, 1859c 

2195 
1828 

Admiraltu Rulu 

Uniform Actll 

1381 
18 

1859 

§ 2466 
§ 2491 
§ 2546 
§ 2674 
§ 2731 
12993 
§ 2994 
13117 
13360 

(National Conference of Commissioners) 
13374 
13382 
13395 
i 3678 
§ 3738 
§ 3799 
§ 3821 
§ 3924 
§ 3!i25 
§ 3959 
§ 3960 
§ 3961 
§ 3962 
§ 3963 
§ 3964 
§ 3966 
§ 3967 
§ ii968 
§ 3970 
§ 3972 
§ 3976 
§ 3977 
§ 3978 
§ 3979 
§ 3980 
§ 3981 
§ 3982 

Bills of Lading Act. § 12 2508 
Foreign Depositions Act, § 1 2195 
Illegitimacy Act, § 26 1141. 1413 
Land Registrntilln Act, §§ 51, 71 1347 
~egotiable InstMiments Act, § 14 2409 

Partnership Act. § 11 
Proof of Statutes Act, § 1 
Vital Statistics Act, § 7 

§ 14 
§ 19 
§ 23 

§ 15 2420 
§ 16 2420 
§ 20 2444 
§ 29 2444 
§ 55 2445 
§ 61 2445 
§ 64 2445 
§ 68 2445 

1078 
1684 
1644 
1644 
2377 

1644, 2377 

(American Bar A8sociation) 
Canons of Professional Ethics. 

No. 19 
No. 22 

Alabama 
Constitution 1901 

1911 
1807. 1808 

i 3983 
§ 3984 

Art. I. § 6 488.1397,2191,2252 
§ 3985 
§ 3986 
§ 3988 
§ 3989 
§ 3990 
§ 3992 

§ IS 
VI. § 16!} 

VIII. § IS!} 

§ 26 
§ 35 

§§ 43-48 
§ 48 
§ 224 
§ 227 
1461 
1486 
§ 549 
§ 573 
§ 859 
§ 875 
§984 
§ 1259 
§ 1575 
§ 1615 
§ 2226 
§ 2277 
§ 2310 
§ 2358 

Code 1907 

2039 
1835 
2281 

1680. 1684 § 3995 
2433 § ~996 
1672 § 3998 
1680 § 4000 
1674 § 4001 
1848 § 4003 
1849 § 4004 
1849 § 4004, par. 1 
1672 par. 2 
1680 par. 4 
2090 par. 5 

13,2206 par. 6 
1074 § 4005 
)684 § 4006 
1674 § 4007 
1674 § 4008 
2281 § 4009 
1640 § 4010 

1640, 1680 § 4011 
1680 § 4012 

638 

Section 
2085 

1197, 1710 
1680. 1681 

1710 
1680 
1710 
1710 
2124 

1225. 1676 
1225. 1651. 1676 

2143 
1225. 1651. 1676 

2201 
2281 
2067 
2054 
1674 
1519 
1828 

712 
1564. 1597 

2292 
2404 
2433 
2596 
2596 
2596 
1710 
2596 
J519 
1704 

1644. 16S0. 1683 
1239.2167 
1239. 1680 

1680 
1680 
1680 
1680 
1680 
1680 

1680, 1684 
1680, 1684 

1672 
1675 
1275 
1681 
1681 

1225, 1651 
1651 
1519 

1290, 1301, 1304 
1311 
1292 
1291 
1299 
1292 

1302, 1310. 1312. 1320 
1299. 1301 
488.2218 

488. 987 
1270 
811 

1923 
2292 



ALABAMA ALASKA 
[\'01. I. 111-724; Vol. II. II 72~1359; Vol. Ill. 111300-1863; Vol IV. 111864-2284; Vol. Y. II 2285-2597] 

14013 
• 4014 
§ 4015 
14016 
14017 
14018 
14019 

II 4020-4029 
§ 4021 
14025 
§ 4030 

U 4031-4033 
14035 
14039 
§ 4040 
§ 4042 
14043 
14044 
§4045 
14047 
§ 4049 

§§ 
14056 
14057 
14058 
§ 4059 

U 4060-4062 
14061 
14064 
14065 
14067 
14068 
1 4071 : 
14072 

U 4073-4076 
§ 4074 
14431 
14658 
§ 4660 
14850 
14882 
14886 
14887 
15170 
15171 
15173 
§ 5192 
15276 
§ 5326 
§ 5476 
§ 5643 
§ 5674 
§ 57391f 
15810 
15916 
§ 5933 
15943 
§ 5987 
§ 6023 
16173 
§ 6174 
16185 
§ 6186 
§ 6187 

Seetion 
488 
488 
488 
781 
783 
770 

1835 
2199 
2207 
2195 
1411 
1382 
2195 
803 
803 

18 
1382 
1411 
1411 
1382 
2218 
1856 
916 

2210 
1859.2219 

1859 
2199 
2195 
1383 
1383 
1710 

16190 
§ 6191 
§ 6209 
§ 6453 
16464 
16559 
16560 
§ 6845 
16987 
§ 6994 
§ 7175 
17180 
§ 7298 
§ 7600 
17693 
§ 7701 

, § 7776 
U 7877-7885 

17886 
17887 
17888 
§ 7889 
17890 
§ 7891 
17894 
17895 
17896 
17897 
§ 7898 
17899 
§ 7900 

Seuion LaID' 
1909. Bp. Bess. No. 191. §§ 12. 15. 

21.293-i 
p.263. § 7 

Section 
1681 
1681 
1413 
1835 
196 

1411 
1411.2199 

1356 
1674 

2281.2360 
2501 

2090a 
2360 
1326 
2~81 
2061 
2001 
2199 
1411 
1382 
1411 
1411 

1382. 1411 
2195 

488.2272 
488 

1800 
2056 

488 
488 

'88.2239 

2281 
1669 

1387. 1389. 1412 
1383 
1389 
1412 
1383 
1710 
1681 
1411 
1466 
1644 

1911. No. 52. p. 31 
No. 191 
No. 259 
No. 479 

1225. 1651. 1676 
2143 
2281 
2281 

1644. 1680 
1644. 1680 
1676. 1680 

1675 
1676 
2150 
1710 
1859 
2509 

4c 
2281 
1660 
1674 
1674 
1674 

1640. 1680 
1680 

1915. No.2. p. 8. I 12 
§IS 
§ 17 

No. 78. p. 218. 141 
90. p. 134 

464. p. 386. § 102 
510. p. 577. § 4 

No. 510. p. 577. § 14 
805. p. 919 
826. p. 942 

1919. No. 245. p. 206. § 18 
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§ 2444 
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28, c. 75 

1915, Apr. 21, c. 12 
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§ 1724 

§§ 1725-1727 
1 1726 
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2195 
2207 
2199 
2201 
811 

§ 1746 
§ 1747 
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§ 1754 

U 1756-1758 
§ 1759 
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§ 2655 
§ 2709 
§ 2928 
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1411. 1413. 1810. 182·1 

2252 
1326 
1326 
1326 
1837 
1837 

1326, 1349, 1669, 1824 
1382 
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1639.1680, 1710 
1680 
1710 
2413 
2504 

1'710. 1411 
1651 Code 01 Ciril Procedure 1872 

21 § 273 
21 § 283 
4 § 360 

488 § 447 
488. 2252. 2272. 2276 § 448 

644 
• 

• 

1669 
2594 
1466 
2596 
2596 



CALIFORNIA 
(Vol. I. II 1-724; Vol. II. Ii 725-1359; Vol. III. Ii 1:J6()-1863; Vol. I\'. Ai 1864-2284; Vol. V. §§ 2285-2597) 

Section • Section 
§ 449 "·00 -" § 1893 1225. 1680 
§ 454 1848 § 1900 1684 
§ 458 2538 § 1901 1680 
§ 465 1710 § 1902 1271. 1703 
§ 595 2595 § 1903 1352. 1662 
§ 607 1873 § 1905 . 1681 
§ 610 1163 § 1906 1681 
§ 657 2354 § 1907 1273.1681.2110.21&8 
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§ 895 1062 § 1919 1651. 1680 
§ 997 1062 § 1920 1639 
§lOoo 1859. 2219 § 1921 1681 
§1054 2408 § 1922 1681 
§ 1096 2~97 § 1923 1677. 1680. 1681 
§ 1308 797. 1185. 1304. 1310 § 1925 1239 
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§ 1851 1851 § 1947 1519. 1521 
§ 1852 1480 § 1948 1676 
§ 1853 1455 § 1950 2373 
§ 1854 2113 § 1951 1186. 1225. 1651. 1676 
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par. 5 2375. 2378 pur. 35 1684. 1703 

§ 1883 1909. 1910 par. 36 1684. 1703 
P884 811 par. 40 2532 

645 

• 



LIST OF STATUTES CITED 
[Vol. I. Ii 1-72·1. Vol. II. II 725-1359; Vol. III. §§ 13(1(}-1863; Vol. IV. H IStl4-22S·I; Vol. V. I§ 2285-2(97) 

§ 1968 
§ 1982 

§§ 1985-1994 
§ 1987 
§ 1989 
§ 1990 
§ 1991 
§ 1992 
§ 1994 

§§ 1995-1997 
§ 1997 
§ 2006 
§ 2009 
§ 2010 
§ 2011 
§ 2015 
§ 2020 
§ 2021 
§ 2022 
§ 2024 
§ 2025 
§ 2025)1 
§ 2028 
§ 2031 
§ 2032 
§ 2033 
§ 2034 

§§ 2035-2038 
§ 2042 
§ 2043 
§ 2044 
§ 2045 
§ 2046 
§ 2047 
§ 2048 
§ 2049 
§ 2050 
§ 2051 
§ 2052 
§ 2053 
§ 2054 
§ 2055 
§ 2061 

§ 2064 
§ 2065 
§ 2066 

par. 2 
par. 3 
par. 4 
par. 6 
par. 7 

§§ 2067-2070 
§ 2077 
§ 2078 
§ 2079 
§ 2084 
§ 2088 
§ 2094 
§ 2095 
§ 2096 
§ 2091 
§ 2101 
§ 2102 

Section 
2039, 2042 

2525 
2199 
2201 
2207 
ZIH9 
::!195 
2195 
2195 
2199 
1411 

767, 803 
lilO 
1710 
1680 
2162 
1411 

1411, 1856a 
912. 1387, la):;9, 1411 

1382. 1414 
18 

1382 
1:189 
1382 

18. 1387. 1411. 1856. IS56a 
1382 

1387. 1389 
21!l5 

1866. 1867 
1837 

781. 1008 
1866. 1883 

770 
736 -.- -'D --'j --9 -61 . ,"ta, '·tL!, Ii). t 10) I I 

77:1.91-1. 1890 
!JOO. DO;;. 907 

18n. IS!Hl. 189B 
0"3 !lS'- 1"-0 198-_, .. (/,_1, a 

1028. 1263 
64. 1104 

1263. 1861 
IS56a 

::!056. :!094 
::!034 

1008, 1013 
2056 
285 
"8-- () 

::!:lOO. 2210 
987 ""10 """3 ""5" ,__ ," J_ I _.. OJ 

781.987.2210 
2195 
2477 
1062 
2067 
1383 

1387. 1389. 1412 
1828 
1828 
1828 
1828 
2549 
"-6-_il I 

~,.':;~iOTL Lau's 
1878. Apr. 1. p. 1050. 1'0.545 
1883. Mar. 3. p. 27. No. IS28 

p.93 
1885, l\Iar. !I. No. 4a 
1893. Feb. :!3. § 32 
1895. l\Iar. :!6. p. 16S 
1903. l\lar. :!5. p. -182. No. 57:, 

'" 'N- § II .;.,j O. __ .'l, 

"0 ""5 -" .--
No. 364 
1': o. 532 

1905. X o. 95 
No. 107 
No. 134 
No. 139 
No. 498 

, . 
:-';cctlon 

2221 
2195 

4c 
1672. 1674 

2281 
166!1 
2195 
1674 
1382 

• 2054 
2042 

""81 ""8" -- ,-"'-
1644. 1680 

l·Ul 
488 

1644 
2044.2061 No . .532 

No. 540 
No. 570 

1906. Spec. S~ss. c. 52 
No. 55, § 1 

§ 2 

138:? 1387. 1398, 1411 
1382 
1705 
12i.5 
1660 

No. 60 1660 
1674 1907. :'Iar. 11. p. 2:lO. § I:J 

§ 15 
l\Iar. IG. p. :ll 0 
:\'lllr. Hl, p. 671 
:\Iar. :!3. p. 984 

4e 
1676 
2281 

1249. 1626. 2259a. 
2281 

No. 68 
No. 100 
No. 230 
No. 236 

488. 2292 
7 

488 
1644. 1680 

1646 No. 300. § 15 
No. 392. § :! 

No. 394 
No. 395 

§ 5 
91:!. 1387. 1389. 1411 

1382 
1837 
2210 

l!l09. Mar. 13. p. 353 
l!1ll. Feb. 8. p. 9. No. !i65 

p. 10, No. !i66 
Apr. 5. p. 607. No. 428 
May 1. p. 1248 
~o. 14. § 55 

1912. Jan. 2. p. 175 
Jan. 10. p. 21i. No. :!144n. 

No. 2144d 
1913. Apr. 23. p. I Iii. § 55. par. d 

.. "6 "-9 1u.ay ... ,p. _I. 

p. 6:;2. § 4 
§ 5 

J e ·) 7"') . un· _, p. __ 
. June 13. p. 1035. No. 606 

No. 20 
1915. Apr. 23. p. 115. § 44 . --X tJiJ 

PO 
lIlny 10. p .• S75 
ilIay 21. p. 1l!l8. No. 922 
June 3. p. 11O:? 

4c 
488 
488 

2195 
1674 
2281 
2195 
2377 
2380 

2259a. 
2281 

4e 
2195 

4c 
2195 

4c. 2195 • 
2281 
1620 
2377 
2195 

4c 
1644 
2195 

4e 

646 



CALIFORNIA COLORADU 
lV.)1. I. H 1-724; \'01. 11. H 725-1359; Vol. III. Ii 1360-1863; Vol. IV. It 1864-2284; Vol. V. II 2285-259.) 

1915. June 7. p. 1272 
June to. p. 1404 

~ction I 

2281 
2195 

1225. 1Il51 
4c. 2220. 2380 

1163. 1862 
4c 

§ 49ti 
§ 505 
§ .511 
§ SOti 
§ 1033 
§ 1009 
§ 1124 
§ 1l:!5 
§ 1194 
§ 1401 
§ lfjti4 
§ 174(; 
§ 1 i4!> 
§ 1754 
§ 1756 
§ 1758 
§ 2164 
§ 2165 
§ 2187 

Nov. 3. p. 1932 
1917. May 23. p. 831. § 16 

§ 19 
§§ 19a. 19b 
§ 19. par. c 

§48 
§ 53 
§54 
§ 60 

par. e 

U 61. 6:) 
§ 67 

p. 880 
June 1. p. 1669 

1919. July 27. p. 1252 
1921. June 3. c. 719. p. 1235 

Colorado 
Con8titution 1876 

4c 
2221 
2377 
2377 
23i7 

4c 
2195 

4c 
2195 
2195 
2195 
10i4 

§ 2239 
§ 2360 

Art.II.§4 
§9 
§ 16 
§I7 
§ 18 

§ 2587 
§ 2752 
§ 2798 
§ 2861 
§ 3015 

1828 
2039 

139;.2191 
1382. 1397. 1411 

2252 § 3057 
VII. § 9 

Compiled Law8 Hl21 : 
Code of Ci~il Procedure 

2281 § 3059 
! § 3065 
: § 3066 
• 

')""1 ; § 3259 
__ 0 I ~ 3"_62 
259(; ¥ -
1848 § 3277 
2595 § 3281 

1866. 1873 ~ ~~~~ 
1163 § 3948 
!!~43 § 3978 
_"" § 1062 4131 

§ 4265 
1828 § 4277 
1411 
1382 § 4280 

1389. 1411 § 4338 
1387 § 4387 

§ 4400 
1382 § 4422 
1382 

§ 67 
§ 68 
§ 170 
§ 195 
§ 205 
§ZOO 
§ 207 
§ 237 
§ 313 
§ 371 
§ 376 
§ 377 
§ 378 
§ 379 
§ 384 
§ 389 
§ 390 
§ 391 
§ 392 
§ 393 
§ 394 
§ 395 
§ 396 
§ 399 
§ 401 
§405 
§ 460 
§464 

1859. 2219 t :~~ 
1196. 1199. 1225. 1230. 1680 § 4849 

2525 § 4851 

§73 
§ 391 
§ 442 
§ 478 

1681 § 4852 
1681 

1681. 2158 § 4853 
1684 § 4864 
1862 § 4972 
1383 § 4971i 

§ 4981 
1387. 1389. 1412. 1681 § 4982 

1680 

Gmeral Statulu 

1835 § 4988 
§ 4998 
§ 5039 

2572 § 5238 
1218 § 5246 
2377 § 5273 
2199 § 5290 
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Scction 
2090 
2090 
2090 

196 
1644. 1680 

16;4 
"""0 ---2220 
1239 
lG51 
!G80 
lfibO 
1710 
1710 
13b7 

1859. 22l!1 
16bO 
1680 
1074 
1680 
488 

1680 
283. 1672 

4c.2281 
4c 

1674 
1680 

150 
1680 

150. 1680 
1862 

1665. 1680 
. 1862 

438 
1859 
1708 
1680 
2281 
2377 

1680.2162 
"3-" - I, 

4~ 

2377 
2220. 2380 

4c 
1669 
1676 

1225. 1651, 1676 
1225. 1651 

1651 
2143 

1225. 1651. 1676 
1275 
1275 
1705 
1705 
1705 

1665. 1680 
1225. hl51. 1674 

1225. 1651 
1644. 11)80 

488 
2054 
1660 



LIST OF STATUTES CITED 
[Vol. I. Ul-724; Vol. II. 11725-1359; Vol. III. II 136(H863; Vol. IV. UI864-2284; "'01. V. Ii 2285-2597) 

§ 5514 
§ 5917 
§ 5979 
§ 6003 
16096 
§ 6222 
§ 6223 
§ 6224 
§ 6238 
§ 6239 
§ 6241 
§ 6242 
§ 6243 
§ 6244 
§ 6245 
§ 6248 
§ 6251 
§ 6252 
§ 6254 
§ 6257 
§ 6258 
§ 6259 
§ 6260 
§ 6261 
§ 6262 
§ 6263 
§ 6264 
§ 6265 

n 6265-6266 
§ 621''<; 
§ 6~1l 
§ 6272 
16368 
f 6473 
16486 
§ 6487 
i 6525 
§ 6531 
16537 
§ 6542 
16666 
16750 
§ 6753 
16768 
i 6769 
i 6782 
§ 6783 
§ 6784 
§ 6785 
f6850 
§ 6900 
i 6901 
i 6902 
§ 6914 
§ 6915 
§ 6916 
§ 6918 
§ 6920 
§ 6924 
16941 
§ 7051 
§ 7084 
§ 7086 
§ 7091 

Section 
488 

1620 
1326 
1163 
1466 
1684 
1684 
1684 
1684 
1698 
2016 
1681 

1239. 1678 
1680 
1680 

1239. 2167 
1195. 1197 

1710 
1678 

488.935.966,987. 1270. 1828 
488. 1409 

1519 
4SS 
48S 
4SS 

1828 
488 

488 ')''''') "3-" "'l"O • __ ,,_, _ 1o, _. (~ 

2380. 2395 
4SS "'/C'" "'jS() , , , __ :.1_, _. '-

17 10. 2 HI!I 
916. 1625. 2218 

20S1 
13:m 
S:ll 
831 

2281 
2085 
"06') . -

488. 2281 
2081 
1851 
1851 
1382 
1411 

-1 
488 

488.2272 
488. 1828 

1079 
2475 
1510 
1510 
1304 
1304 
2052 

1186. 1411 
1310. 1320 

1681 
1681 
488 

1681 
1859 

§ 7099 
§ 7109 
§ 7268 
f7718 
§ 7778 
§ 7787 
§ 7899 
17900 
§ 8618 
18656 
§ 8657 
18699 
§ 8710 
18808 
18978 
§ 9032 

&ctiou 
1681 
1640 
2281 
2281 
2281 
2281 
1828 
1828 

1225. 1651. 1680 
1828 
1326 
1665 

1680. 1681 
569 

W80 
1680. 1684 

Seaaion LaW8 

1885. Apr. 7. p. 50 1356 
2046 
2016 
1665 
16i4 

1893. p. 239 
p.264 

1921. c. 120 
c. 173 

§ 1:1 1 
§ 1:12 
§ 1-14 
§ 194 
§ 252 
§ 519 
§ 0570 
§ 921 
§ 9,,·, .. -
§ 964 
§ 10056 
§ 1058 
§ 10;'!) 
§ 1060 
§ 1062 
§ 1063 
§ lor>4 
§ 1065 
§ 1066 
§ 1067 
§ 1068 
1 1069 
§ 1070 
§ 1071 
§ 1072 
§ 1073 
§ 1073a 
§ 1271 
§ 1295 
§ 1422 
i 1575 
§ 1634 

Columbia (District) 

Code 1901. ed. 1919 

1304. 1310. l:tW 
1185. 1304. lalO. la20. 1382 

1411 
1326 
2531 

8urion LaID. 

1225. 1651 
1675 
488 

1382 
2067 
1828 

803. 1382. 1411 
2201. 2207 
1382. 1411 

2195 
488.2218 

488 
488. 1387. 1413 

488 
488. 987. 1270 

488 
488 

1680. 1681 
2325. 1651. 1681 

1859. 2219 
2380 

905 
1466 

1644. 1680 
1675 

1665. 1680 
2050 

1676 1906. Mar. 23 2085 

648 



CONNECTICUT DELA WARE 
(VoL I. 111-724; Vol. II. II 725-1359; Vol. Ill. U 1360-1863; Vol. IV. U 18M-22lU; Vol. V. II 2285-25971 

Art. I. § 9 
IX. I 4 

§49 
9 126 
§ 233 
§ 2:J9 
§311 
§ 319 
1775 
§ 1270 
§ 1306 
§ 1658 
§ 1856 
§ 2101 
§ 2198 
§ 2199 
§ 2200 
§ 2201 
§ 2348 
§ 2352 
§ 2465 
§ 2707 
§ 2748 
§ .)--<) 

_II ... 

§ 2813 
§ 2822 
§ 2826 
§ 2866 
§ 2872 
§ 2902 
§ 2916 
§ 291'4 
§ 2973 
§ 3001 
§ 3510 
§ 3618 
§ 3991 
§ 4121 
§ 4122 
§ 4194 
§ 4805 
§ 4811 
§ 4840 
§ 4857 
§ 4943 
§ 4949 
§ 5032 
§ 5124 
§ 5347 
§ 5358 
§ 5362 
§5364 
§ 5431 
§ 5433 
§5464 
§ 5467 
§ 5522 
§ 5703 
§ 5704 
§ 5705 

Connecticut 
Constitution 1818 

Section 
1397.2191.2252 

2039 

G.nerd Statute.! 1918 
987 

16",0 
1326 
1837 
1651 

1225. 1651 
2375. 2377 

2408 
1651. 1664 

2090 
1835 
1828 
1828 
1828 
2195 
1828 
2377 
1672 
1674 
1620 

4c 
1681 
2281 

238 
1674. 1680 

4c 
4c 
4c 

1680 
4c 
4c 

2281 
1680 

2195.2282 
1680 
2281 
2281 
1680 
2281 
1680 
1681 

1215. 1681 
1510 
1710 
2281 
1680 
2220 

4c 
2220 

4c 
1681 
1681 
2195 

04.67 
2252. 2281 

2195. 2199. 2201 
2199 

488.966.987.1828 

§ 5706 
§ 5707 
§ 5708 
§ 5709 
§ 5712 
~ 5714 
§ 5715 
§ 5717 
§ 5719 
§ 57:!:! 
§ --"3 .)1_ 
§ 5724 
§ 5725 
§ 5726 
§ 5727 
§ 5728 
§ 5729 
§ 5730 
§ 5731 
§ 5732 
§ 5733 
§ 5734 
§ 5735 
§ 5736 
§ 5737 
§ 5738 
§ 5739 
§ 5741 
§ 5704 
§ 5767 

§§ 5764-5769 
§ 5776 
§ 5778 
§ 5785 
§ 5832 
§ 5984 
§ 6007 
§ 6014 
§ 6315 
§ 0446 
§ 6475 
§ 6582 
§ 6633 
§ 6634 
§ 6635 
§ 0636 
§ 6637 

Section 
488 

1382. 1411. 1676 
1411 
803 

1382. 1411 
1382 
2195 
1383 
1387 
1387 

1387. 1413. 1669. 1710 
1669 
1680 

1684.2572 
1703 

1680. 1683 
1680 

1674. 1680 
1680 
1675 

1680, 1683 
1273 

488. 1387. 1576 
1576 

1519. 1576 
1466 
2509 

488. 916. 1856.2218 
2218 

2211.2281 
1856a. 1859. 2219 

2596 
19 

1880.2549 
1141 
2281 
1141 

64 
2281 
2281 

987.2281 
2195c 
2044 

488.2272 
987.2281 

1249 
1382. 1411 

Buaian LaID. 
1913. c. 138. § 25 4c 

4c 
2375 

1275.2377 
1835.2376 

196 

1919. Apr. 15. c. 142. § 10 
May 12. c. 215 

1921. c. 222. § 55 
c. 336. § 11 

§§ 18. 19 
c.400. § 45 lQOa 

Delaware 
Conatitution 1897 

Art. I. § 5 
§7 

V.§7 
VI. § 3 

§I6 

2557 
1397.2191.2252 

897.2281 
2039 
1397 

649 



LIST OF STATUTES CITED 
[Vol. I, if 1-724; Vol. II, if 725-135IJ; Yol. III, U 1360-1863; Vol. IV, U 1864-2284; Vol. V, U 2285-2597) 

S<lction 
R~i8ecl Statulu 1915 § 42:l3 

§ 4224 
§ 4225 
§ 4226 
§ 4227 
§ 4228 
§ 4229 
§4230 

:i<.'('tiOD 
1080 
1680 
161:14 
1519 

§ 100 
§ 128 
§ 174 
§ 384 
9427 
§ 579 
§703 
§ 805 
§ 904 
§ 956 
§ 966 
§ 984 
§ 1350 
§ 1369 
§ 1388 
§ 1920 
§ 1988 
§ 2171 
§ 2171 
§ 2215 
§ 2603 
§ 2996 
§ 3021 
§ 3023 
§ 3029 
§ 3030 
§ 3041 
§ 3076 
§ 3085 
§ 3093 
§ 3096 

• 

§ 3193 m 106 
§ 3193 x 117 
§ 3202 
§ 3203 
§ 3213 
§ 3214 
§ 3215 
§ 3217 
§ 3238 
§ 3245 
§ 3299 

§§ 3246-3281 
§ 3334 
§ 3409 
§ 3525 

. § 3528 
§ 3617 
§ 3887 
§ 3971 
§ 3972 
§3975 
§ 3987 
14170 
§ 4212 
§ 4213 
§ 4214 
i 4215 
§ 4216 
14219 
§ 4220 
§ 4221 
14222 

1680 
2531 
2582 
1680 
1680 

1680.2162 
1674 
1644 

4c 
ole 
4c 
4c 

1326. 1374. 1413 
1671, 1681 

§§ 423(4251 
§ 4245 
14246 
§ 4247 
§ 4248 
§ 4249 
§ 4279 
§ 4791 
§ 4792 

1625, 2533 
1859. 2219 
1680, 1681 

2016 
2195 
182::; 
1828 
1828 
1828 
1828 
1163 
488 
488 

1225. 1651, 1680 
1680 
1680 
1644 
1683 
""7" 

Session Laws 

~- -
16i! 
1644 
1835 
2067 
"·"7 ~o~ 

1917, Apr. 2, c. 233 
Apr. 25, c. 235 

1919. Apr. 21. c. 230 
l!J21. c. 182. § 5 

c. 184. § 5 
c.224 

2220. 2377, 2380 
1651 
2195 
1644 

488. 1141. 1411 
1681 

2527 
488, 2085 

488 
488, 1141, 1375, 1411 

1681 
1681 

2220, 2389 

Florida 

Constitution 1887 

2377 
1225. 1651 
1225. 1651 
1225, 1651 

Declaration of Rights, § 5 
ill 
§ 12 
§ 23 

1828 
1397. 2191 

2252 
2039 
1225 Art. XVI. § 2 

§ 21 1225, 1651, 1676a 

1225. 1651 R~i1cd General Statutes 1919 
1225, 1651 § 79 

1676 § 191 
1225. 1651 § 1036 

2050 § 1120 
1681 § 1897 
1681 § 1903 

1310. 1320, 1681 § 1955 
1681 § 2043 
1674 § 2062 
1674 § 2091 

1383. 1387. 1412 § 2209 
1225. 1681 § 2215 
1326. 1375 § 2241 

1413 § 2284 
1851 § 2309 
1681 § 2396 
2596 § 2405 
488 § 2433 

-488. 916. 2218 § 2475 
488 § 2513 

488, 987 § 2626 
488, 620, 2245 § 2628 

1684 § 2647 
1684 § 2664 
1684 § 2686 
127J. § 2688 

650 

1710 
2195 

1225. 1651, 1678. 1680 
1640 
1354 
1671 
1671 
1674 
1674 
1644 

4c 
4c 
4c 
4c 

2090 
150 

1674 
2195 
2195 . 

4c 
1059a, 2219 

1684 
1848 
2596 
2596 
1862 

• 



FLOHlDA 
[Vol. I. II 1-724; \'01. II. U 725-1359; Vol. 1Il. §§ 1360-1863; Vol. n·. H 1864.-2254; Vol. Y. 112285-2597] 

§ :lG!l5 
§ 2696 
§ 2i02 
§ 2i03 
§ 2i04 
§ 2i05 
§ 2i06 

§§ 2iOi-2709 
§ 2i07 
§ 2708 
§ 27lO 
§ 2711 
§ 2713 
§2714 
§2715 
§ 2716 
§2717 
§ 2718 
§2719 
§ 2720 
§ 2721 
§ 2722 
Jt ') .... )3 'X ... 1_ 

§ 2724 
§ 2725 
§ 2726 
§ 2727 
§ 2728 
§ 2729 

§§ 2730-2732 
§ 2733 
§ 2734 
§ 2735 
§ 2736 
§ 2737 
§ 2738 
§ 2739 
§ 2740 
§ 2741 
§ 2743 
§ 2751 
§ 2756 
§ 2757 
§ 2760 
§ 2761 
§ 2763 
§ 2765 
§ 2769 
§ 2812 
§ 2930 
§ 2945 
§ 2946 
§ 3093 
§ 3136 
§ 3250 

§ § 3246-3267 
§ 3363 
§ 3372 
§ 3399 
§ 3576 
§ 3598 
§ 3599 
§ 3600 
§ 3605 

• • 
~('('Uon 

1163 
2495 

488. 2245 
1828 

48S. 523 
41;S 

488. 923. !lSi. 1270 
2199 
2207 
2195 

900. !lU;;. 1028 
• 

1037 
2201 
1684 
1684 

1271. 1703 
1!!71 
1681 
16S1 

1225. IG51. 1680 
1664 
1681 

1330. 1387. 141a. 16f;S 
1239. 1651. 1674 

16i4 
2162 
1674 
1705 
IS5!) 
1705 

1859. 2219 
1856a. 2218 

1856. 2218 
1382 
1674 
1519 
2016 
1848 
1411 
1382 
803 

1411 
1382 

18 
1383 

1387. 1412. 1681 
1411 
1387 

21 
1466 
21!)5 
1828 
1669 
1669 
2143 
1661) 
1681 
1411 
1828 
1710 
2051 
2050 
2050 

1304. 1411 

651 

§ alios 
§ 3675 
§ 3714 
§ 3730 
§ a798 
§ 380\./ 
§ 3832 
§ 38:1·1 
~ ""-... tl..:Jai.} 

§ 3U03 
§ 3!l;lli 
§ 39:37 
§ 4053 
§ 4108 
§ 4415 
§ 4410 
§ H·IS 
§ 4455 
§ 450!) 
§ 4520 
§ 45!Jfi 
§4til8 
§ 4641 
§ -Hi5:! 
§ 46,55 
§ 4656 
§ 48,59 
§ 4860 
§ 4964 
§ 4968 
§ 4H90 
§ 4997 
§ 5171 
§ 5353 
§ 5432 
§ 5470 
§ 5478 
§ 5480 
§ 5683 
§ 5725 
§ 5729 
§ 5738 
§ 5741 
§ 59,57 
§ 5958 

§ § 6013-6021 
§ 6017 
§ 6018 
§ 6032 
§ 6076 
§ 6080 
§ 6082 
§ 6083 
§ 60&4 
§ 6085 
§ 60S6ff 
§ 6090 
§ 6091 
§ 6167 
§ 61!)8 

Section 
488.1290 

1680 
2531 
16i2 
2162 
2090 
215!J 
12iiJ 
170_~ 
2,59G 
16H 

1644. lilO 
1681J 
1674 
219.:i 

ole 
1674 
1684 
1681 
1681 
2509 

4c 
23i7 

4c 
2195 
2281 
488 
488 

2509 
2220 
2281 
1680 
1074 
2281 
1620 
1674 
2281 
1678 
2281 

1249. 1626 
2281 
2281 
2281 
2360 
2360 
2199 
2281 

4.488. 2245 
2191 
488 

246. 488. 2252. 2272. 2276. 2277 
2039 
1339 
1710 
1411 
1382 
1411 
1862 
2201 

, 1326 

Session LawlI 
1909. c. 5S9i 1668 
1921. c. 85i2. Xo. Iii 1398.1413.1668.1669 



• 

LIST OF STATUTES CITED 
[Vol. I. II 1-724; Vol. II. §§ 725-1359; Vol. Ill. U 1360-1863; Vol. IV. U 1864-2284; Vol. V. H 2285-21.. :] 

Georgia 
Conatitution 1877 

§ 4544 
§ 4547 

Art. I. § 1. par. 2 
par. 5 
par. 6 

§ 206 
§ 220 
§ 602 
§ 1O:'!5 
§ 1035 
§ 1053 
§ 1300 
§ 1710 
§ 1741 
§ 1747 
§ 1773 
§ 1783 
§ 1790 
§ 1829 
§ 1887 
§ 1903 
§ 1922 
§ 2636 
§ 2637 
§ 2641 
§ 2653 
§ 2949 
§ 3092 
§ 3196 
~ 3197 
§ 3200 
§ 3469 
§ :j006 

§§ 3817-3826 
§ 3819 
§ 3821 
§ 3828 
§ 3845 
§ 3848 
§ 3849 
§ 3850 
§ 3855 
§ 3856 
§ 3863 
§ 3864 
§ 3865 
§ 3875 
§ 3876 
§ 3877 
§ 3901 
§ 3925 
§ 3926 

§§ 4150-4152 
§ 4183 
§ 4190 
§ 4191 
§421O 
§ 4212 
§ 4260 
§ 4268 
§ 4383 
§ 4465 

Code 1910 

, 

Section 
2039 

1397. 1851. 2191 
2252 

§§ 4550 4553 
§ 4551 
§ 4554 
§ 4558 
§ 4560 

1680 § 4503 
1680 § 4572 
It}65 §§ 4573-4582 
1079 § 4608 
lO79 § 4955 
2195 § ron 
1639 $ 5285 

ole § 5287 
ole §§ 5312-5328 

1680 § 5716 
1674 § 5730 
1674 § 5731 
1352 § 5732 
1674 § 5734 
1911 § 5736 
1354 § 5741 
2195 § 5742 
2281 § 5745 
2281 f5746 

ole § 5749 
2195 § 5752 
2067 § 5753 

2090. 2220 § 5754 
1681 § 5755 
1681 § 5756 
1710 § 5757 
2508 § 5ib9 
1078 § 5760 
1563 § 5761 
1639 § 5763 

1687. 1597 § 5764 
2408 § 5765 
1292 § 5766 
1510 § 5767 
1510 § 5768 
2421 § 5769 
1304 § 5770 

1304. 1310. 1320 § 5771 
2053. 2106. 2523 § 5772 

1681 § 5773 
1681 § 5775 
1681 § 5776 
1681 § 5778 
1681 § 5779 

2458. 2470 § 5780 
2050 § 5781 
2050 § 5782 
2526 § 5783 

2433. 2520 § 5785 
2137. 2141 § 5786 

1660 § 5787 
1651 § 5788 

1225. 1651 § 5789 
2281 § 5790 

2458. 2470 § 5791 
1466 § 5792 
2085 § 5793 

652 

Section 
2252. 2292. 2378 

2047.2123 
1856a 
2218 

987.2252 
1387, 1412 
1383, 1387 

1412 
24lb 
2413 
2458 
2594 

488 
1951 
1951 
1660 
2595 
2498 

2497,2498 
946. 966. 2034 

2162.2571 
2137. 2499 

1073 
2039.2042.2056 

64 
2486 

285 
1174,2425 

1681 
2535 
1698 
1639 
1214 
1192 

1233. 1269 
1188. 1189 

1789 
1480. 1483 

2529 
1750. 1756. 1772 
1082. 1455. 1778 

1455. 1467 
1519 

1564. 1597 
2137 
1597 

1330. 1387. 1404. 1413. 2098 
1064 
1076 

1070. 1455. 1810 
1078 

1080. 1085 
499. 815. 1062 

1072 
2113 

488.2292.2360.2378 
2292 
2360 
2425 
2435 
2413 
2425 
2458 
2458 



GEORGIA 
(Vol. r. U 1-724; Vol. II. If 725-1359; Vol. III. Ii 13110-1863; Vol. IV. U 1864-2284; Yol. r. n 2285-259i) 

§ 5794 
§ 5795 
§ 5796 
§ 5797 
§ 5798 
§ 5799 
§ 5800 
§ 5801 
§ 5803 
§ 5804 
§ 5806 
§ 5807 
§ 5810 
§ 5818 
§ 5819 
§ 5822 
§ 5823 
§ 5824 
§ 5825 
§ 5826 
§ 5827 
§ 5828 
§ 5829 
§ 5830 
§ 5831 
§ 5832 
§ 5833 
§ 5834 
§5835 
§ 58311 

I§ 5837-5842 
§ 5843 

§§ 5844-5846 
§ 5846 
§ 5847 
§ 5848 

§§ 5849-5855 
§ 5850 
§ 5852 
§ 5853 
15854 
§ 5856 
§ 5857 
§ 5858 
§ 5859 
§ 5860 
15861 
§ 5862 
§ 5863 
§ 5864 
§ 5865 
§ 5866 
§ 5868 
§ 5869 
§ 5870 
§ 5871 
§ 5872 
§ 5873 
§ 5874 
§ 5875 
§ 5876 
§ 5877 
§ 5878 
§ 5879 

SectioD. 
2425 
2425 
2425 

1684.2577 
1225. 1651. 1680. 1681 

1225. 1680 
1681 
1681 
1680 
1269 

1225. 1651 
1269 
1660 
1684 

11580. 1681 
1675 

1223. 1683 
1680. 1681 

1681 
1681 
1680 
1183 

1192. 1194 
2113 
2.525 
1297 

1291. 1294. 1299. 1aOI. 1310 
1310. 1320 

693 

15880 
§ 5881 
§ 5882 
§ 5884 
§ 5885 
§ 5886 
§ 5887 
§ 5888 

§§ 5889-5902 
§ 5893 
§ 5896 
§ 5903 
§ 5904 

§§ 5905-591 i 
§ 5908 
§ 5909 
§ 5913 
§ 5920 
§ 5932 
§ 6299 
§ 6300 
§ 6314 
§ 6317 
§ 6318 
§ 6361 
§ 6363 
§ 6383 

2016 18 
1859. 2219 I 9 

1205 § 104 
2199 § 106 
1212 § 116 
2205 § 120 
2205 § 204 
2199 § 379 
2201 § 404 
2195 § 665 
2199 § 676 
2195 § 715 
2549 § 830 

488. 935. 1828 § 831 
488. 2218 § 889 

488 § 935 
1911. 2292 § 936 

488. 2218. 2239 § 970 
488 § 989 
488 § 995 

488. 811 § 1001 
488 § 1010 

18 § 1012 
1828 § 1013 
1837 § 1015 
2210 § 1017 
1890 § 1019 

770. 773 § 1020 
736 § 1022 

1978 § 1023 
712. 1943 § 1024 

1978 § 1026 
987. 2252. 2292. 2375 § 1027 

949 § 1029 
905. 916 § 1030 

653 

• SectIon 
907 

1021. 1028. 1035. 1108. 1263 
923.987.988. 1111. 1985 

1008. 1013 
1835 

Penal Code 1910 

1411.2206 
1411 
1411 
1382 
803 

2206.2207 
1382 

18 
1382 
803 

1411 
18 

2205.2206 
1800 
1225 

1225. 1239 
1665. 1859 

1828 
783. 1866 

1396. 1851 
2252 
2039 

1397. 185t. 2191 
2252 

488 
1828 
488 

2281 
1356 

488.2239 
2281 
2281 
2281 
1354 
2360 
2360 
1835 

488. 1326 
1326 
1851 
2595 
488 

1404 
2497 
2497 
2497 

285,2511 
2056 

62.64 
2486 
1188 
1789 
1750 
1430 

1330. 1387. 1404. 1413. 2098 
1072 
2113 



• " 

LIST OF STATUTES CITED 
[Vol I. §§ 1-724; Vol. II. U 721H359; Vol. III. §§ 1360-1863; Vol. IV. U 1864-2284; Vol. V. §§ 2285-2597] 

Section ". . :section 
§ 1031 2071 § "-s" ~1) ~ IS 
§ 1032 831 § 25S:~ 1387 
§ 1033 S31. 840. 841 § "-S-~1) 1) 1383 
§ 103·1 S5S § 25S8 1387. 1389. 1412 
§ 1036 48S. 2276 § 2590 1862 
§ 1037 488. 2292. 2252 § 25!H 2218. 2219. IS59 
§ 1041 1680 § 2592 ""18 ')0)19 -- t--. 

§ 104.2 693 § 2593 !!lSO. 1G81. 21G2 
§ lIM3 1837 § 2594 12a9 
§ 104.4 1890 § 2595 1680 
§ 104.5 770.773 § 2596 1680 
§ 10·16 736 § 2598 1684 
§ 104.7 1978 § 2599 1684 
§ 1048 1978 § 2600 1681 
§ 1049 949 § 2601 1681 
§ 1050 905 § 2602 1681 

• § 1052 1031. 1028. 1035. 1108 § 2603 1270 
§ 1053 923. 987. 088. 1111. 1263. 1985 § 2605 2162. 2167 
§ 1306 2HJ9 § 2606 1234. 1280 
§ 1347 1326 § 2607 1644 

Session Laws § 2608 1828 

10 10. ~ o. 30!) 1519 § 2609 488 
§ 2610 48S. 2276 1911. ~o. 207 48S § 2611 ·lS8, 1828 1015, Aug. }4, ~o. HJ2 2090 § 2612 488, 221S Aug. Ill, Xo. 210, § II 1835 § 2613 48S i)Q.5"> ()I}i'') .. -- -.""" "'" 
§ 2614 488 

Hawa.ii § 2615 2380, 2395 
§ 2616 9S- ""-1 " I. __ I 

Ret:ised Ltiwli-liilS1 , § 2617 987. 1270 
§ 120 1639 § 2618 900, 905, 907 
§ 177 1644 § 2619 1028 
§ 261 1680 § 2620 1263 
§ 340 1239 § 2621 2167 
§453 4c § "6"') ~ ~~ 1290 
§ 1025 4c § 2623 2016 
§ 1034 4c § 2624 831. 852 
§ 1066 4c § 2912 1644 
§ 1087 1326 § 2925 2067 
§ 1097 2220 § 2931 1671. 2067 
§ 1133 1644 § 2941 2527 
§ 1140 1644. 1680 § 2949 488 
§ 1161 16S0 § 2975 488, 2063, 20S5 
§ 12()3 2281 § 3010 488, 1141. 2281 
§ 1286 1640 i 3100 1651 
§ 1945 1674 § 3102 1651 
§ 2139 1639 § 3116 1676 
§ 2228 2195, 2259a. 2281 § 3117 1225. 1651 
§ 2232 4c § 3127 1675 
§ 2284 HIll § 3129 1675 
§ 2286 1835 § 3261 1510 
§ 2308 1326 § 3262 1510 
§ 2319 1681 § 3263 1510 
§ 2341" 1073 § 3395 1710 
§ 2403 ISlj'<\, 1873 § 3684 2066 
§ 2435 2549 § 3687 1397.2191 

§§ 2552-2562 2199 § 3701 1326 
§ 2555 2201 § 3775 2191 
§ 2563 2596 § 3818 196 
§ 2566 1382 § 3821 1387 
§ 2569 1411 § 3886 2281 
§ 2572 18 § 3903 2061 

§§ 2574-2577 1382 § 4182 2281 
§ 2579 803 § 4184 2281 

654 



• 

HAWAII IDAHO 
[Vol. 1. II 1-724; Vol. II. Ii 725-13.59; Vol. 1II. U 1360-1863; \'01. IV. Ii 186Hl284; Vol. V. II 2285-2597] 

Section Section 
S~3ion [..aIDa § 2547 2281 

I!J 15. Apr. 6. ~o. 48 1644 § 2639 2281 
§ 2887 4e Apr. 28. ~o. 192 1671 §3117 2195 ~o. 221. § 20 2220 § 3159 2195 § 29 4(. 
§ 3253 1640 1921. No. 132 1680 • § 3259- 1710 

Idaho 
§ 3366 2377 
§ 3371 2408 

Comtitution 1889 § 3451 2195 

Art. I. § 4 1828 § 3452 2195 
§ 3453 2201 § 5 2039 
§ 3598 1664 § 13 2191,2252 
§ 3671 1665. 1680 

Cumpiled Swlute& 1919 § 3674 1665 
§ &6 1382 § 3757 1680 
§ 103 987. 2281 § 3793 1680. 2575 
§ 175 1680 § 385!l 1680. 2575 
§ 212 1675 § 436:3 4c 
§ 298 2195 § 4590 1671 
§-t76 2195 § 4608 1644. 1680 
§i81 2195 § 4617 1644. 1680 
§ 959 4e § 4641 2067 
§ 1010 196. 987. 1671 § 470a 1680 
§ 1177 2090 § 4978 2195 
§ 1171: 2090 § 497D 1672 
§ 1181 2220 § 501(; 4c 
§ 1204 1710 § 5036 2281 
§ 1219 2000 § 5299 2195 
§ 1220 2090 § 5478 2195 
§ 1222 2220 § 6242 2220 
§ 1413 4c § 6261 4c.2195 
§ 1644 1644 § 6476 1835. 1837 
§ 1681 1674 § 6573 2594 
§ 1920 150 § 6631 1466 
§ 1924 150 § 6680 1710 
fI927 150 § 6704 2596 
§ 1944 150 § 6709 1848 
§ 1948 1356 § 6721 2507 
§ 1969 1267 ~ 6778 1382 
§ 2046 769 § 6850 1163 
§ 2060 2195 § 6847 1866,1873 
§ 2093 2195 § 6965 1862 
§2110 4e § 6888 2354 
§ 2130 4e § 7046 1620 
§ 2151 4e § 7133 1681 
§ 2166 ole § 7192 1062 
§ 2194 4e § 7193 1859 
§ 2202 -fe § 7290 2214 
§ 2226 4e § 7399 811 
§ 2227 1680 § 7450 1304 
§ 2258 4e § 7455 1304. 1310. 1320 
§ 2263 1705 § 7456 1413 
§ 2264 1705,1859 § 7470 2052 
§ 2293 2195 § 7473 2050 
§ 2295 2376 § 7539 1678 
§ 2346 1672 § 7799 • 2526 
§ 2465 1672 § 7813 1510 
§ 2478 4c § 7815 2051 
§ 2480 2195 § 7827 2475 
§ 2481 - 2195 § 7910 1835 
§ 2483 22S9a.2281 § 7933 2162.2571 
62484 1680 § 7934 2549.2567 
62514 1672 § 7935 488.923.946.1828 

655 



-

LIST OF STATUTES CITED 
(Vol. I. II 1-724; VoL II. 11726-1359; Vol. III. 111360-1863; Vol. IV. It 18M-2284; VoL v. U 2285-2597] 

§ 7936 
§ 7937 
§ 7938 
§ 7941 
§ 7944 
§ 7945 
§ 7946 
§ 7947 
§ 7949 
§ 7950 
§ 7951 
§ 7952 
§ 7953 
§ 7954 

§§ 7955-7956 
§ 7957 
§ 7958 
17959 
§ 7961 
17962 
§ 7963 
§ 7964 
17965 
§ 7966 

Section 
488 

2292,2376.2380.2395 
1909.1910 

1680 
1684 
1680 

1271. 1703 
1662 
1681 
1681 
2158 

1680. 1684 
1651. 1680 

1639 
1681 

1680. 1681 
1239 
1639 

1597. 1693 
1206. 1207. 1208 

2125 
12S0 
1302 
1300 

§ 7967 
17968 
§ 7969 
§ 7970 
§ 7972 
§ 7973 

1455. 1519, 1639 
1676 

1225. 1651. 1676 
1208. 1225. 1230. 1269, 1680, 1681 

§ 7980 
I§ 7981-7990 
§ 7983 
§ 7985 
§ 7988 
§ 7991 
§ 7994 
§ 7995 
18800 
§ 8002 
§ 8005 
§ 8006 
§ 6007 
§ 8008 
§ 8012 
§ 8015 
§ S016 
§ 8020 
§ 8021 
§ 8022 
,8025 

§§ S026-S029 
§ 8030 
§ 8032 
§ 8033 
18034 
§ 8035 
§ 8036 
, 8037 
§ 8038 
§ 8039 
§ 8040 

2039, 2042 
1267 
2525 
2199 
2201 
2207 
2195 
2199 
1710 
1710 
2360 
1382 
1382 

2206, 2371 
2207 
1411 
803 

1411 
1411 

18 
18 

1387 
1382 
2195 
1837 
770 

736,748 
773, 1890 
916, 1890 

900.905,907 
1877.1896 

923, 987, 1270 
1028, 1263 

64.1104 

§ 8044 
18045 

§§ 8051-8063 
§ 8056 
§ 8063 
§ 8064 

§§ 8065-8068 
§ 8073 
§ 8081 
§ 8145 
§ 8244 
§ 8313 
§ 8613 
§ 8623 
§ 8633 
§ 8709 

§§ 8752-8753 
§ 8754 
§ 8766 
§ 8793 
§ 8810 
§ 8820 
§ 8941 
§ 8944 

U 8947-8948 
§ 8950 
§ 8952 
§ 8953 
§ 8954 
§ 8955 
§ 8956 
§ 8957 
§ 8964 
§ !!965 

§§ 8969-8971 
§ 9037 
§ 9129 
§ 9130 
19131 

§§ 9132-9136 
§ 9136 
§ 9139 
§ 9143 
§ 9150 
§ 9158 
§ 9165 
19168 
§ 9314 
§ 9388 

Se44wn LalCs 
1905.~ar.7,p.352 
1913, c. 27. p. 126. § 6 

o. 171, p.043 

Section 
987. 2223, 2252 

2195 
1383 

1387, 1389, 1412 
1387. 1412 

2195 
1828 
2201 
2281 
2281 
2281 
2281 
~ 488 
12252 
, 1326 
1326 
1837 

i 1326 
1382 

4 
1851 
1851-

1866.1873 
2497 

488 
4, 488 

2512 
2085 

1339, 1625 
2061 
2044 
2056 
1163 
1800 
2549 

1411. 1710 
4.488 

488 
488,2272 

2199 
2207 
2199 
1382 

1389, 1411 
1382 

1389, 1411 
18156 
1326 
1681 

.r7 
1223, 1708 

150 

Illinois 
Con31ilution 1870 

Art. II, § 3 
§9 
§to 

Remed Statutes 1874 

1828 
1397, 2191 

2252 

§ 8041 
n 8M3-SO« 

1861. 1883 c. 
2210 

3. § 56 
tOO 

1672. 1681 
2065 

656 



ILLINOIS 
[Vol. I. II 1-724; Vol. II. II 721>-1359; Vol. III. Ii 136G-1863; Vol. IV. U 1564-2284; Vol. v. 112285-2597) 

Section Seetion 
c. 15. 1 6 1639, 1680 c.51.§2H 1382 
c. 17. 1 6 488 § 30 1676 
c. 19, ~ 10 1239 § 33 803 

111 1239. 161;0 § 34 1411 
c. 24. I 65 1680. 1684 § 36 2195 
c. 30. § 12 1664. 2110 §§ 39-44 1383 

§ 20 1(;51. 16i6 H6 1387, 1412. 1681 
§ 21 1651 HS 1387 
129 1275 § 51 1290 
§ 31 1651 c. 63. § 6 2259c. 2281 
133 1681 c. 79, § 1.5 1639. 1680 
§ 35 1225, 1651, 16i6 c. S3, § 16 1466 
§ 36 1225. 1651 c. 88, § 3 164i 
141 1239 §4 1710 

c. 31, § 5 1680 c. 89. § 12 1644. 1680 
C'. 32, § 18 1326 c. 95, § 5 122..5. 1651 

§ 128 1680 c. 99. § 14 1675. 1680 
c. 38, § 6 987 c. 100. § 1 1710 

§ 29 2085 c. 101, § 3 1828 
§ 35 488, 22i2, 2281 14 1828 
§ 137 2281 § 6 2162. 2165 
§ 264 2039 c. 103. § 1 1676 
§ 279 987 c. 109. § 2 1225. 1651 
1320 1326 §11 1225. 1651 
§ 348 1326 c. 1l0. § 20 1859a, 2219 
§ 412 2360 § 34 2596 
§ 421 1851 143 2595 
1426 488.968, 987, 1270.2272 H4 2595 
§ 428a 2595 §45 2595 
§ 473 196 c. 114, § 118 1354 
§ 474 1681 § 123 2509 
§ 486 2535 c. 116. §§ 1-5 1660 
§ 491 488.2085 §§ 6-8 1275 
§525 2061 §11 1275 

c. 40, § 8 2067 §I3 1660, 1705 
§9 2067 § 14 1705 
§1O 2085 § ".) -- 1275 

~. 47, § 9 1163 § 28 1268. 1705 
c. 48. § 137 2220 § 29 1705, ISS9 
c. 51, § 1 488, 966. 987. 1270 c. 121. § 172 1680 

§2 488 1 "" § "6" c. __ , ... ., 1239 
§3 1519 § 266 1239 
§4 488 c. 124. § 7 168::-
15 488. 2336, 2341 §8 1684 
§ 6. 488,916,1856.2218.2219 ill 1275 
§7 488 c. 125, § 5 1680 
18 488 c. 126. § 3 406 
§9 1859 c. 130. § 5 1680 
110 1684 c. 133. § 7 1665,1680 
ill 1680 § 10 1665, 1680 
§l2 1684 c. 139. § 112 1680 § 13 1681 e. 148. § 2 1304 § 14 1680 

§3 1304 § 15 1223, 1683 
14 1382, 1411 § 17 1681 
§5 1304.1909 §I8 1273 

§ 20 1239. 1678 §6 1310. 1320 
• 121 1239 §7 IM9. 1387, 1413 

~ 22 . ·1239 § 9 1681 
§23 1239 § 10 1681 
124 1382 ill 1681 
125 1382, 1411 § 13 1304 
~26 1382, 1411 115 2050 
127 1382 c.361 1837 

657 



LIST OF STATUTES CITED 
[Vol I, II )-724; Vol. 11, 11725-1359; Vol III, II 1360-1863; Vol IV, It 186' ·2284; Vol V, Ii 2285-2597) 

1861,p.79 
186'7. § 3. p. 184 
1869. Mar. 29 
1871. Apr. 25 
1887, July 15 
1889, p. 112 
1891, June 11, p. 206 
1893. June 17 

June 20, 1 7 
1897. May I, § 37 

139 
§ 58 

May 21. U 7. 18 
June 14, § 25 

§ 49 
July 1. p. 298, § 7 

1899, April 24 
1901. May 10 

May 11, § 3 
1903, pp. 121. 122 

May 28, p. 118 
1905. May 18 (MUnicipal Court). 

§32 
§33 
154 
§ 119 

1907, Feb. 11. p. 56 
May 17. p. 213 
May 28. p. 376 
June 3. p. 443 

1909 
§64 

June 4, p. 145. § 2 
1915, June 22, p. 371, § 2 

§4 
p. 660, § 20 

June 23 
June 24, p. 470. § 6 

§7 
July 23. p. 440 

1917, p. 661 
1919. p. 710 

June 28 
1921, June 29. § 12 

§ 23. par. j 
June 30 
July 13. 15 

Art. I, § 7 
18 
§ 13 
114 
629 
666 

Constitution 1851 

Section 

2165 
1519 
1356 
1354 

1273, 1705 
196 

2281 
2085 
2281 
1676 

1225, 1651 
1225, 1651 

1705 
1163 
1640 
2281 

488 
1072, 1354 
488,2085 

1705 
1651 

1856, 2218 
916,2218 

2572 
2572,2577 

1375 
. 1326 
Hl51, 1676 

1859a 
2595 
1::'03 
1674 
1620 
2281 
1644-
2016 
2085 
~.gg 

2016 
1640 
2195 
1671 
2220 
1387 
1651 
1651 

. 1828 
1828 

1397,2191 
2252 
2039 
2192 

§ 370 
§ 377 
§ 382 
H07 
§ 419 

§§ 435-437 
H39 
§ 440 
§ 441· 
H45 
§ 448 
H51 
§454 
§455 
H56 
§457 
§458 
§461 
§ 462 
§465 
§466 
§470 
§471 
§ 472 
H73 
H74 
§ 475 
H76 
§ ·177 
§478 
§479 
1480 
§481 
§ 482 
§ 484 
H86 
§487 
H89 
§-i90 
H91 
§ 492 
§493 
§494 
§ 495 
§496 
§499 
§ 500 
§ 501 
§SO!! 
§S03 
1504 

U 507-510 
§ 512 
§ 513 
§ 515 
§ 517 
§S18 
1519 
1520 

Bum&' Annotated Statutes 1914 1521 
§303 
§ 362 
§ 365 
§ 368 

1466 1522 
25~7 § 523 

18560 § 524 
1848 i 525 

6.58 

• 

• 

Section 
2596 
2572 
2498 
. 21 
2595 
1382 

loUt, 2206, 2371 - 2207 
1411 
803 

1411 
1382 

18 
18 

1387 
1383 
1383 
1681 

1387, 1412 
1382 
2455 

1680, 1681 
1680 
1684 

1680, 1684 
16&1 
1681 

16i5, 2165 
1674 

1225, 1651. 1680 
1573 
2107 

" 2107 i i 

1239. 1680 
1239. 1680 

1239 
1239 

1223, 1710 
1680 

1230, 1680 
1230 

1239, 1680 
1681 
1681 
1710 

1703,2558 
1271, 2558 

2596 
1859,2219 
1859,2219 

1710 
2199 
2201 
2201 
2~OJ 
1828 
811 
488 

488, 2292, 2380. 2395 
488 
488 
488 
488 
488 

• 

• 



INDIAXA 
(Vol. I. 111-724; Yol. II. H n~-1359; Vol. III. §§ 136(}-1863; Vol. IV. Ii 1564-2284; Vol. Y. It 2285-2597} 

§ 526 
§ 527. 
§ 528 
§ 52Sa 
§ 529. 
§ 530 
§ 531 
§ 532 
§ "33! l).~ , 

§ 534' 
§ -3"1 .'). u. 
§ 538 
§ 53nj 
§ 5531 
§ 5641 
§ 700' 

Section 
488 ~ 3000 
488 § 3026 

2203 § 3043 
2016 § 3132 

923. 935. 1828 § 3133 
966. \.187 § :Ha7 

900. 9o.~. 907 § 3141 
1037 § 314:l 

1856a. 2218 § 3143 
1856a § 3144 

916 § 3147 
1062 § 3167 
1062 § 3168 
18C6 § 3331 
1163 § 3694 

:n § 3S7€} 
48g. 2061. 20113 § 3907 § 1015 

§ 1019 
§ 1023 
§ 1039 

41>8. 1326. 1387. 1413.2061. Z063 § 3!lS~ 

§ 1077 
§ 1079 

§§ 1290-13:W 
§ 1306 
§ 1307 
§ 1313 
§ 1379 
§ 1633 
§ 1944 
§ 1971 
§ 1983 
§ 1986 
§ 1990 
§ 2049 
§ 2089 
§ 2090 
§ 2109 
§2110 
§ 2111 
§2112 
§2113 

, ,§ 2114 
§2115 
§2116 
§2117 
§211$ 
§ 2120 
§ 2123 
§ 2125 
§ 2126 
§ 2129 
i 2130 

§§ 2131-2133 
§ 2136 
§ 2137 
§ 2138 
§ 2140 
§ 2351 
§ 235& 
§ 2556 
§ 2646 
,§ 2748 
§ 2758 
§ 2816 

4!'-S. J3b7. 1413 § 3988 
1681 § 3993 

:to-lO. :.!067. 2281 § 4054 
1411 § 4I6:.! 
1275 § 41701-
1383 § 4365 
1412 § 4469 

1383. 1412 § 4485 
1275 § 4545 
1835 § 4591 
2079 § 4629 
2360 § 4980 
1851 § 5177 
1681 § 5535 
1851 § .5536 <)--" ~. ·~542 _~J... .... 
2595 § 5549 
2595 § 5553 
2201 § 5633 

4 § 5771 
488. 2272 § 5794 

2281 § 5817 
2281. 2282 § 5830 

1339. 2026. 2044 § 5836 
831. 2071 § 5848 

923 § 5983 
488 § 6993 

1382. 1398. 1411 § 7103 
2061 § 7111" 
2039 § 7441h 
1626 § 7551 
2281 § 7552 
2281 § 7596 
16.'39 § 8314 
2199 § 8374 

1866. 1873 § 83SS 
2497 § 8570 
1800 § 8654 
1163 § 8656 
20SS § 8902 

.S8.2239 § 9115 
22S1 § 9193 
2281 § 9211 
2531 § 9224 
1681 § 9440 
1681 § 9499 

659 

S<lction 
488 

2475 
2475 
1510 
2050 
2531 

1304. 1310. 1320 
1382 
1310 
1510 
1681 
2052 

1387. 1413 
1680 
2090 
2281 
1680 
1651 

1225. 1651. 2143 
1225. 1651 

1074 
1223 
1680 
1074 
1680 
1674 
1674 
1680 
1674 
1674 
1680 

• 

2167 
4e 

2281 
1680 
237i 
1680 

1074. 1223. 1683 
1074. 1223. 1683 

1680 
1225. 1651 
1225. 1651 
1225. 1651 

1680 
1674 
2281 
2281 
2281 
2281 
2281 
1644 

1680. 1710 
1644. 1680 
1225. 1651 
1665. 1680 
1680. 1684 

2281 
1680 
1680 
1680 
1674 
2167 
1326 

1225. 1651 



LIST OF STATUTES CITED 
(Vol. I. f§ 1-724; VoL II. II 725-1359; VoL III. II 1361H863; Vol. IV. U 1864-2284; Vol. V. II 2l!85-2597) 

§ 9518 
§ 9538 
§ l0052r2 
§ 10347 
§ 10443 
§ 10455 

SU3wn Law8 

1907. c. 243. p. 490. Mar. 11. § 11 
1913. p. 820 
1915. p. 15. § 34 

p. {l8 
p. 139. § 3 
p. 253. § 9 

1917. p. 82. § 3 
1919. Mar. II 

c. 59. § 125 
p. 165 

Iowa 

Constitution 1857 

Section 
1665 
1675 
1669 
1680 
1680 
1680 

2282 
4c 

2281 
2531 
488 

2281 
1680 
2377 
2377 
1354 

§ 6622 
§ 7072 
§ 7169 
§ 7181 
§7230 
§ 7247 
§ 7279 
§ 7308 
§ 7309 
§ 7310 
§7311 
§ 7312 
§ 7313 
§ 7314 
§ 7315 
§ 7316 
§ 7317 
§ 7318 
§ 7319 
§ 7320 
§ 7321 
i 7322 

Art. I. § 4 
§ 10 
§I6 

488. 1828.2218 
1397.2191 

2039 

§ 7323 
§ 7324 
§7325 
§ 7326 
§7327 

§ 107 
§ 290 
§ 292 
§ 541 
§ 591 
§ 683 
§ 710 
§73i 
§ 818 
§ 833 
§ 839 
§ 845 
§ 934 
§ 1030 
§ 1291 
§ 1297 
§ 1373 
§ 1853 
§ 1903 
§ 2059 
§ 2101 
§ 2120k 
§ 3146 
§ 3219 
§ 3389 
§ 4623 
§ 4628 
§ 4686 
§ 4944 
§ 5186 
§ 5222 
§ 5375 
§6238 
§ 6375 
§ 6448 
§ 6590 

Compiled Code lIH9 § 7328 
1680 § 7329 
1671 § 7330 
1671 § 7331 
2281 § 7336 

2214. 2281 § 7337 
2281 § 7340 
2201 § 7341 
1862 § 7342 
2220 § 7343 

4c § 7346 
2380 § 7347 
2377 § 7348 
2281 § 7349 
1620 § 7350 
2377 §§ 7351-7353 
2377 § 7354 
1644 § 7356 
2281 § 7357 
2281 § 7358 
2090 § 7359 
1835 § 7360 
2377 § 7361 
1644 § 7362 
1326 § 7363 

1665. 1680 § 7364 
1558 §§ 7361)..7376 
2093 § 7367 
1680 § 7368 
1620 § 7369 
2281 § 7371 
2281 § 7377 
2281 §§ 7382-7390 
2281 § 7384 
2162 § 7385 
1680 § 7386 
1644 § 7387 

660 

Section 
2046 

185& 
1710 
1710 
2281 

1856a. 2218 
2596 
488 

488. 966. 987 
488 
488 

488. 1413 
488 
488 

2292.2380.2395 
2378 
1909 
2223 

987. 2281 
987. 1270 

923 
2113 
2458 
2458 

1597.1693 
1302 
2016 
1676 

1455. 1519 
1519 

1675. 1680. 2165 
1676 

1225. 1651 
1239 

1665. 1710 
1680 
1651 

1275. 1680 
1678 

1239. 1651. 1678 
1239. 1678 

2167 
1681 
1681 
1684 

1680. 1684 
1684 

1271.1680.1703.2558 
1680. 1684 
1859.2219 
1859.2219 

1859 
2125 
2199 
2207 
2203 
2201 
·2195 
2199 
1383 
1710 
1710 
2162 
1710 



IOWA K..u'l"SAS 
IVol. I. IS 1-724; Vol. II. U 725-1359; Yolo III. U 1360-1863; Vol. IV. U 1864-2284; Vol. V. U 2285-2597] 

i 7388 
§ 7391 
§ 7392 

§§ 7395-7397 
§ 7396 

§§ 7401-7407 
§ 7408 
§ 7411 
§ 7417 

§§ 7426-7428 
§ 7431 
§ 7460 
§ 7495 
§7506 
§ 7515 
§ 77511 
§ 7796 
§ 7807 
§ 7808 

§§ 8082-8086 
§ 8107 
§ 8207 
§ 8375 
§ 8376 
§ 8542 
§ 8609 
§ 8771 
§ 8795 
§ 8865 
§ 8899 
§ 8956 
§ 9046 
§ 9176 
§ 9179 
§ 9180 
§ 9181 
§ 9195 
§ 9283 
§ 9334 
§ 9335 
§ 9336 
§ 9339 
§ 9360 
§ 9434 
§ 9435 
§ 9436 
§ 9438 
§ 9439 

§§ 9456-9460 
§ 9460 
§ 9462 
§ 9463 
§9464 
§ 9465 
§ 9466 
§ 9470 
§ 9473 
§ 9474 
§ 9475 
§ 9476 
§ 9478 

Section 
1710 

1387. 1413. 1669. 2098 
1411 
1382 
1379 
1382 
803 

2162 
1411. 1415 

1383 
1387. 1:~89. 1412 

2595 
783. 1866. 1873 

1163 
187!) 
2281 
1509 
1411 
1681 
1660 
1573 
406 

1062 
1062 
2039 
2061 

1339. 1625 
1820 
1620 
2557 
2281 

196 
1382 
1837 
1837 
1326 
1326 
1851 
2360 
2360 
2360 
1851 
370 

1866, 1873 
1855 
1855 
1163 
1800 
2199 
21!15 

1382. 1411 
1382. 1411 
488 ""-,, , ... _1.-

488, 2276 
2195 

4 
2061 
2056 
2071 
2265 
2501 

Kansa.s 
Comtitution 1859 

Bill of Rights. § 7 
§ 10 
§ 13 

Section 
1828 

1397.2191,2252 
2039 

General Statutes 1915 
§ 342 
§488 
§ 1300 
§ 1347 
§ 1414 
§ 1557 
§ 1568 
§ 16~1 
§ 1893 
§ 2076 
§ 2077 

§§ 2078-2083 
§ 2084 
§ 2109 
§ 2607 
§ 2704 
§ 2705 
§ 2708 
§ 3003 
§ 3397 
§ 3415 
§ 3652 
§ 3686 
§ 3772 
§ 4099 
§ 4276 
§ 4854 
§ 4995 
§ 5120 
§ 5158 
§ 5159 
§ 5160 
§ 5373 
§ 5505 
§ 5511 
§ 5943 
§ 5989 
§ 6005 
§ 6025 
§ 6143 
§ 6152 
§ 6282 
§ 6367 
§ 6385 
§ 6386 
§ 6420 
§ 6421 
§ 6499 
§ 6744 
§ 6745 
§ 6746 
§ 6791 
§ 6792 
§ 6793 
§ 6913 
§ 6972 

4c. 2195 
4a 
4a 
40 

1680. 1684 
4c. 2195 

2195 
1680. 1684 
1680. 1684 
1652. 1676 
1225. 1651 
1225. 1651 

1225. 1651. 16760 
1680 
1326 
1665 
1680 

1665. 1680 
1413. 16ti9. 2098 

2061 
488. 2063. 2085 

2281 
2281 
2557 
1674 

2214. 22S1 
1674 
1200 
1326 
516 
488 

1671. 1680 
2281 
2281 

488. 2220. 2281. 2380 
2377 
1684 
1680 
2281 
1644 

1644. 1680 
2195 
1835 
1835 
222 

18li6a. 1859 
2281 
1651 
2195 
1828 
1828 
1651 

Sellli()l'l Laws 

1921, c. 222, § 21 1644 § 7002 

1239. 1651 
1239 
1466 
1710 
2696 

661 
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LIST OF STATUTES CITED 
[Vol. 1. U 1-724; Vol. n. U 12&-1359; Vol. Ill. Ii 1360-1863; Vol. IV. Ii 18M-22M; Vol. V. H 228&-25971 

&cUOD 
i 7012 1859 § 8079 
§ 7185 1866. 1873 U 8080-8082 
§ 7186 1163 § 8082 
§ 7209 21 § 8118 
§ 7217 2595 § 8125 
§ 7219 408. \}66. 968 § 8126 
§ 7220 48H. 2272 § 8128 
§ 7221 48S. 2218 § 8129 
§ 7222 488 § 8130 
§ 7223 488. 22()2. 2327. 2aso. 2:i)'i9. 2395 § 8131 

§§ 7224-7234 2199 § 8132 
§ 7228 2:!O I. 2207 § 8133 
§ 7229 2201 ~ 8134 
§ 7232 2195 § 8135 
§ 7235 21!J9 § 8136 
§ 7237 21!J5 § 8137 
§ 7239 1387. 1411 § 8138 
§ 7241 IR56a. 1859 § 8149 
§ 7245 803 § 8150 
§ 7247 1382 § 8155 
§ 7249 811. 1858 § 8215 
§ 7254 1382. 1710 § 8.136 
§ 7255 1382 § 8342 
§ 7256 803 § 8344 
§ 7259 1387 § 8392 
§ 7260 1681 § 8395 
§ 7262 1387 § 8404 
§ 7266 18 § 8407 
§ 7269 1859. 2219 § 8447 
§ 7270 IS5ge. 1860 § 8760 
§ 7271 1271. 1684. 1703 § 8771 
§ 7272 1681 § 9461 
§ 7273 12:!';. 1651. 1680. 1081. 23i3 § 9467 
§ 7274 1684 § 9568 
§ 7275 lOSO. 1684 § 9597 
§ 7276 1684 § 9600 
§ 7277 1684 § 9921 
§ 7278 1681 § 9974 
§ 7279 1681 § 10084 
§ 7280 1680. 1684 § 10167 
§ 7281 1644 § 10241 
§ 7282 1683. 1710 § 10266 
§ 7283 1710 § 10335 
§ 7284 1239 § 10424 
§ 7285 12311 § 10501 
§ 7286 1680 § 10553 
§ 7287 2167 § 10643 
§ 7288 1213. 1223. 1519 § 10772 
§ 7289 1639 § 10834 
§ 7292 1383 § 10851 
§ 7295 1 as\). 1412 § 11297 
§ 7485 21 § 11649 
§ 7578 2067. 2085 § 11763 
§ 7579 488.2067 § 11764 
§ 7614 2281 § 11765 
§ 7894 . 1681 § 11767 
§ 7959 1837 § 11768 
§ 7960 1326 § 11769 
§ 7976 1851 § 11772 
§ BOOS 2360 f 11777 
§ 8006 2360 § 11779 
§ 8007 2360 § 11782 
§ B013 1851 § 11792 
§ 8027 2572 § 11801 

662 
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SeetiOD 
2207 
2199 
2201 
1800 

367. 369 
367.370 

2072 
1625 

488.966. 96B. 2272 
2272 
488 

2281 
488.987 

2199 
2199 

1339. 2044 
488. 2281. 1866 

2497 
488 

1800 
21 
4c 

2195 
2281 

ole 
2281 
1680 
2195 

ole 
4e 

1570 
ole 

1672 
2195 
2090 

2090. 2220 
1674.2195 

2195 
1835 
1644 

4c 
ole 
ole 

2207 
2195 
1680 
1239 
1680 
2195 
2195 
2195 
1680 
1510 

1304. 1326 
2503 

1310. 1510 
1411 
1320 
1681 
1413 
1681 
1681 
2475 
1267 

, 



KANSAS KENTUCKY 
[\'o\. I, II l-i24; Vol. II, H i~13li9; VoL III, U 1360-1863; VoL IV. U 1864-2'.lIH; \'01. \'. Ii 2283-25971 

§ 118Q.1 
§ 11825 
§ 11837 
§ 11840 

1901, c. 2!l::!. § s 
"'j'l ('. -' . 

l!IO':; 
1!11r.. ". 1. § 5 

§6 
(', 2S, § a 

Sultwn Law 

1!11!l. Feb. 24. c. a 16. § 4 
IH:?O, (~. :..~ 

§ll 
1921. c. 1M 

"0- 1 3 c. _ I. 

Section 
1411 
2050 
1684 
1684 

1356 
2360 

1676a 
ole 

2UI5 
1684 
2281 
2195 
2195 
1665 
1684 

§ 1594 
§ 1609 
§ 1624 
§ 1625 
§ 1626 
§ 1627 
§ 1629 
§ 1630 
§ 1631 

§§ 1632- 163-1 
§ 1635 
§ 1636 
§ 1637 
§ 1638 
§ 1639 
§ 1640 
§ 1642 
§ 1643 

Kentucky 
Constitution 1891 

§ 1644 
§ 1645 
§ 1646 

§ 5 
§ll 
§ 22~) 
§ 232 

1828 
1397. 2191. 2252 

2039 
1828 

§ 1649 
§ 16490 
§ 1649b 
§ 1734 

Kentucky Statutea 1915 
§ 1880 
§ 1973 

§ 14 
§ W5ll. par. 11 
§ 172 
§ 181 
§ 201c-r. 
1213 
§ 217a. pnr. 17 
§ :l31r 

§ 470 
§ 472 
§ 479 
§ 519 
§ 519a 
§ 530 
§ 540 
§ 554 
§ 556 
§ 579 
§ 593 
§604 
§ 619 
§727 
§ 749 
§ 762c 
§ 766 
§ 979 

pnr. 1 
par. 20 

1710 
1672 
488 
811 

2281 
2281 

2206, 2371 
196 
987 

2376 
2433 
2433 
1675 

1225, 1651 
1651 
1326 
1680 
2371 
2371 
1680 
944 

1680 
1680 
1680 
1680 
2281 

§ 2062a. par. 21 
§ 2062b. par. 24 
§ 2119 
§ 2157 
§ 2255 
§ 241;) 
§ 257U 
§ 2579 
§ 2775 
§ 3723 
§ 3725 
§ 3726 
§ 3760 
§ 3921a-12 
§ 4526c--6 
§ 4545 
§ 4643 
§ 4836 
§ 4838 
14840 
§ 4842 
§ 4847 
§ 4855 
§ 4863 
§ 4918 

1680 § 143 
1835 § 149 
1382 § 151 

Section 
2044 
2531 
2572 
2167 
1684 

1680. 1681 
1680. 168.3 

1681 
1674 
1275 
16S1 
1680 
1680 

1225. 1644. 161;1. 16S0. 1681 
2531 

1271. 1703 
1680. 1684 

1681 
1684 

488. 2272 
488. 1869 

2016 
lab7. 1412 

831. 851 
2201 

21 
488.2281 

1644 
23n. 2380 

2046. 2066. 2067 
2U90 
1800 
1684 

1639. 1706 
2281 

1680. 1684 
1680 
167.; 
1675 

1352, W!l9. 1672. 1674 
2281 
1644 
1680 

13b7. 1391'. 1413. 1669 
1510 
48.8 

2475. 2526 
2475 
24i5 

1382. 1411 
1411 
2220 

§ 1009 
§ 1019a 
§ 1020 
§ 1130 
§ 1180 
§ 1219 
§ 1219a 
§ 12410 

1387, 1398, 1413. 1669 § 315 

Code 0/ Cit'il Practice 1898 
18560.2218 

2207 
18/j6a. 2218 

2595 
571. 811 § 317 

196 § 318 
488 § 422 

2060 § 525 
488 § 526 

2281 § 527 
2281' § 528-539 §§l593-1594 

663 

1866. 1873 
1163 
2067 
2486 
2488 
2596 
21 !l!l 



LIST OF STATUTES CITED 
[Vol. I. 111-724; Vol. II. II 725-1359; Vol. III. f§ 1360-1863; Vol. IV. Ii 1864-2284; Yol. Y. §§ 2285-2597) 

§ 534 
§ 536 
§ 540 
§ 542 
§ 547 
i554 
§ 556 

§§ 557. 558 
§§ 566-569 
§ 587 
§ 592 
1593 
§ 594 
§ 595 
§ 596 
§ 591 
§ 598 
§ 599 
§ 600 
§ 601 
§ 602 
§ 603 
§ 604 
§ 605 
§ 606 
§ 606. par. 3 

par. 4 
par. 6 
par. 8 

§ 607 
§ 608 
§ 609 
§611 
§ 613 
1 634 
§ 635 
§ 640 
§ 680 

Section 
2207 

2195. 2201 
2199 
2195 
1710 

1411. 1856d 
1411 

1856d 
1382 

18 
1866. 1873 

781. 1908. 2210 
1866. 1890 

770. 773. 1890 
905. 907. 917 

923. 987. 1270 
1028. 1263 

1104 
1866. IS77. 1896 

1837 
2199 

1909. 1910 
1263. 2016 

488 
488 

1869 
1856. 2292. 2395 

1519 
2218 
488 
488 
488 

1383. 1387 
1412 
1062 
1062 
1062 
182E 

Louisia.na. 

Constitution 1921 

Art. I. § 9 
111 

Art. VIII. I 19 
Art. XIX. § 3 

I 13 
US 

Section 
1397. 2191 

831.851.2252 
2281 
2039 
2281 
2281 

Revised Civil Code 1920 

f6 
U 184 192 
§§ 193-195 

§ 193 
§ 194 
§ 195 
§ 196 
§ 197 
§ 209 
§210 

§§ 1646-1654 
§ 1646 
§ 1647 
§ 1648 
§ 1649 
§ 1651 
§ 1652 
§ 1653 
§ 1654 
§ 1655 

§§ 1712-1723 
11788 

§§ 1945-1967 
§§ 2234-2279 
12234 
§ 2235 
12236 

1639. 1674 
2527 

269. 1336. 1605 
1606.1644 

1606 
1492 
1336 
2527 

269 
2066 
1310 
1304 
1304 
1304 

1304. 1320 
1304 
1304 
1304 

1304. 1320 
2008.2051 

2458 
2500 
2458 
2425 
1651 

Code 0/ Practice in Criminal Cases 1895 11 2245 
§ 2248 
§ 2249 
§ 2250 
12251 
§ 2253 
§ 2255 
§ 22&7 
§ 2260 
§ 2261 
§ 2267 
§ 2268 
§ 2269 
12270 

1651 
1651 
2016 

1519. 1557. 2118 
1055 
1055 
1651 
1651 
1651 
1651 
1651 
1651 
1651 

§ 62 
§ 63 
§64 
P07 
§ 113 
I 120 

§§ 150-152 
§lSI 
§ 153 
§l89 

§§ 220-224-
1223 
§224 
1236 
§ 240 
1241 
§ 272 
1340 

1912. c. 103 
1916. Feb. to. p. 1 

Mar. 18. p. 162 
:\-lar. 23. p. 354 

1921. Mar. 23. c. 76 

1837 
1835. 1837 
852. 1326 

4 
2360 
i851 
2199 

2201.2207 
1382. 1411 

2595 
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§ 2277 
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1339. 1496. 1644 § 2288 
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§§ 134-145 
§ 134 
§ 136 
§ 137 
§ 138 
§ 139 
§ 140 
§ 142 
§ 324 
§ 325 

§§ 347-350 
§ 349 
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§ 356 
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§438 
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§ 440 
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§462 
§466 

§§ 473-475 
H73 
H74 
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§ 478 
§4i9 
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§481 
H84 
§ 530 
§ 531 
§ 586 
§a99 
§ 698 
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§ 933 
§ 943 
§ 1042 
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2201 
2252 
2195 
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1154. 1163 
1859. 2219 
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2596 
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2206 
2207 
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1675 
1411 
1382 
1389 
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§ 1439 
§ 1440 
§ 1445 
§ 1457 
§ 2141 
§ 2466 
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§ 3941 
§ 3942 
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§ 3945 
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1684 
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1894. No. 67 

No. 84 
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No. 307. p. 524. § 8 
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§ 17 
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1681 
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1382. 1411 
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1411 
851 
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1382. 1411 
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c.58. § 5 1680 § 18 18 
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140 1062 c. 141. § 5 1326 
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2252 
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11, § 14 
13, § 6 
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20, § 2 

§ 16 
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§ 13 
§ 25 
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§462 
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§ 662 
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§ 141 
§ 142 
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34, § 3 
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§2 
§3 
§4 
§5 
§6 
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§ 16 
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§ 17 
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1828 
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1675 
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1680 
1680 
1674 
1681 
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1680 
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2377 
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1620 
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1680 
1680 
1680 
1680 
1680 
2281 
2281 
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488,2218 
2286 
1126 

488,2046,2061,2272 
916 

966,987.1270 
1290, 2016 

2199 
2195 
1411 
1382 
1411 
1411 

Art. 35, § 21 
§ 27 
§ 30 
§ 33 
§ 36 
§40 
HZ 
§ 44 
H5 
§48 
H!J 
§ 53 
§5-l 
§ 55 
§ 56 
§ 57 
§ 58 
§ 59 
§ 60 
§ 61 
§ 62 
§ 63 
§64 
§ 65 
§ 66 
§ 67 
§ 350 

4Z, § 20 
43, § 18 
5-l, § 66 
62. § 9 
68. § 3 
73. § 8 
75, § 14 

§23 
§ 66 
§ 83 
§84 
§ !Jl 
§ 99 
§ 152 
§ 159 
§ 160 

79. §§ 1. 2 
80, § 8 
84. § 8 

§ 9 
89. § 1968 
93. § 8 

§ 38 
§48 
§5-l 
§ 56 
§ 112 
§ 159 
§ 350 
§ 351 
§ 352 
§ 353 
§354 
§ 355 

101. § 7 
§ 10 
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1411 
1411 
1378 
1383 
2195 
1681 

1225. 1651. 1680 
1676 
1676 
1710 
1710 
1684 
1684 
1680 

1225. 1275. 1651. 2107. 2110 
1230 
1239 
1680 
1680 
1680 
1680 
1681 

1681. 2110 
1680 
1681 
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1304 

4d 
1644 
1681 
1644 
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1710 
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2595 
1856 

1856e 
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2199 
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Section 
4c 
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1684 
1684 
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2217 
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2032 
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c. 3, § 22 

128 
c. 6, § 32 
c.7.§14 
c. 9, § 11 
c. 2.1. § 90 
c. 37, § 10 

§ 12 
c, 3R. § 8 

III 
c. 42, § 2 

19 
c. 44. § 45 
c. 46. I 19 
c. 55. § 10 

§ 25 
140 
145 

c. 60, 157 
§ 80 

c. 62, § 58 
e. 76, § 17 
c. 80, § 9 
c. 82, § 4 
c. 93, I 7 
c. Ill. § 119 
c. 112. § 20 

128 
145 
§ 61 
§71 

c. 114, § 4 
c. 119, § 58 

§ 60 
§75 

1680 
221:H 
2195 
2195 
1680 
1064 
1680 
1664 
1837 
1326 
1563 
1665 
2195 

1644. 1680 
1837 
2281 
1835 
2281 
1710 
1710 
2377 

4c 
1163 
1163 
2281 
2377 

4c 
4c 

1674 
4c 
4e 

1225. 1651 
4d 

196 
·ie 

c. 123, '_51 
§ 62 
§ 115 

c. 1:18, § 43 
§54 
§ 56 
,60 

c. 140, § 9 
§ 30 
§ 51 
§ 105 
§ 125 

c. 142, § 6 
c. 148, § 4 
c. 149, § 94 

§ 169 
§ 172 

c. 150, § 8 
c. 152, § 5 

§9 
145 

1- - §"" C. ;)0, -.,I1iJ 

c. 156, § 12 
c. 158, § 9 
c. 159, § 5 

§ 10 
§ 20 
142 

c. 160, § 24 
c. 161, , 11 
c. 167, § 3 
r. 168, § 10 
c. 170. § 5 
c. 172, § 10 
c. 175, § 131 

§ 151 
c. 176. ~ 35 

142 
c. lSI. § 3 
r. 183. § 5 
c. ISS. § 54 

§ 111 
c. 191. § 2 

f3 
§ 14 
§ 20 

c. 192, § 2 
c. 201, § 6 
c. 202. § 15 
c. 207, § 45 

146 
147 

c. 216, § 10 
c. 220, § 13 
c. 221, § 57 
c. 231, § 7 

. § 29 
§ 32 
§ 38 

§§ 61-67 
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§ 68 
§ 69 
H2 
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2054 
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4c 
4c 
4c 
4c 
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2377 
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1680 
1680 
1680 
2167 
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1680 
1680 
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1680 
1680 
1680 
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1680 
1683 
1680 
1680 
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1225, 1651 
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1510 
1510 
2281 
2475 

1296, 1304, 1710 
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c.231. § 8S 
§ 87 
§ 88 
§ 89 
§ 90 
§ 91 
t 94 
§ 125 
§ 132 

c. 233. §§ 1-13 
§3 
§4 
f 8' 
f 12 
§ 15 
§ 16 
§ 17 
§ 18 
§ 19 
§ 20 
§ 21 
§ 22 
§ 23 
§ 25 
§ 26 
§ 32 
§ 35 

\
§ 36 
§ 37 
§ 38 
§ 39 
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§44 
§45 

§§ 4G-5S 
§ 50 
§51 

§§ 59-63 
§ 59 
§ 62 
§ 63 
§64 
§ 65 
§ 66 
§ 68 
§ 69 
§i0 
§71 
§ 72 
§ 75 
§i6 
§77 
§ 78 
§79 
§ 80 

0.234. § 35 
c. 248. § 25 

138 
c. 253. § 7 
c. 255. § 6 

§8 
c. 260. § 13 

§ 14 
c.263. § 5 

£('ction 
2507 
1064 
1062 

2124.2218 
1062 
406 
209 

1710 
21 

2199 
2201 

1432.2195 
2195 
2195 
1828 
1828 
1828 
1828 

935, 1828 
48S.2241,22i2 

987 
916 

900. 905, 907, 1021. 1028 
1411 
1382 
803 

1371.1411 
18 

1387 
2207 
2207 
1382 
1382 
2195 
1383 
1383 

1387. 1412 
1383 
1387 
1383 

c. 264. § ·1 
c. 266. § 39 

§S3 
§ 68 

c. 267. § 14 
§ IS 

c. 271. § 19 
§ 39 

,,~" § 11 C. _1_. 
.,--, ~ 7 C. _I.), ¥ 

§ 12 
c. 276. § :39 

HO 
HO 
i 50 

c. 277. § 9 
§ 13 
§ 05 
§ 07 
§ 6g 
§76 

c. 278. § 23 

1!J09. c. 225 
1911. c. 593 
1913. c. 815 
1914. c. 553 

Art. II. § 3 
§ 16 
§17 
§ 19 
§ 21 

III. § :; 

1387. 1412 § 62 
1433 § 93 
1576 § 100 
1576 § 352 
1290 § 361 
1681 § 371 
1684 § 409 

1271. 1703 § 410 
1271 § 468 

1680. 1684 § 56(1 
1680 § 588 

1223. 1683. 1710 § 1324 
1519 § 1343 

1519. 1707 § 1546 
1669 § 1078 
1163 § 1080 
2199 § 1324 
1837 § 1424 
1163 § 1546 
1710 § 1601 
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Section 
2039 
2281 
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1074 
1339 
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2281 
2044 
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1141 
1837 
1326 
1326 

1382. 1413 
lSS1 
23&0 
lSS1 
1851 
2201 
1382 

2272. 2273 

1856b. 18560 
lSS6c 
1856c 

1354. 2506 

1828 
2252 
1828 
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2039 
2206 

1674 
1680 
1674 
1681 
1163 
1705 
1239 

1225. 1651 
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2162 
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2054 
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1680 
2090 
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§ 2440 1680 § 8135 4c, 2281 
§ 2481 1665 § 8243 1680 
§ 2497 1675 § 8566 1680 
§ 2500 1680 § 8977 1680, 1710 
§ 2563 1680 § 9090 1680 
§ 2629 1674 § 9200 1680 
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§ 2630 1680 § 9284 1680 
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§ 2789 1710 § 9427 1680 
§ 2813 1680, 1681 § 10052 1680 
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§ 2879 1680 § 11375 1644, 1680 
§ 30003 1674 § 11385 1680 
§ J004 1680, 1684 § 11387 2286 
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§ 3160 1674 § 11428 488, 2067 
§ 3162 1244.2105 § 11696 1225, 1651 
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1665, 16S0 § 11717 1239 

§ 3365 1665, 1680 § 11727 1225, 1651 
§ 3378 1680 § 11728 1225, 1651 
§ 3391 1674 § 11729 1275 
§ 3397 1244. 2105 § 11731 1275 
§ 3412 1680 § 11732 1275 
§ 3467 1674 § 11738 16H, 1710 
§ 3597 1674 § 11739 1275 
§ 3816 2214 § 11741 1225, 1651 
§ 3836 22S1 § 11766 1275 
§ 3846 ')')"'7 _. I I 11775 1225, 1651 
§ 4044 1674 § 11776 1674 
§ 4052 1680 § 117i7 1681 
§ 4098 1640. 1674 § 11778 1225, 1651 
§ 4168 1239 § 11783 1225. 1651 
§ 4264 If>74 § 11821 1310. 1510 
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§ 5457 4c § 12331 1466 
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§ 6351 1680 § 12498 138:3, 1412 
§ 6717 1680 I 12500 1387 
§ 6763 1680 § 12500 1411 
§ 6980 1680, 1710 I 12503 1681 
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§ 7050 1600 § 12505 1681 
§ 1092 1680 § 12506 1681 
§ 7095 1680 § 12507 1680 
§ 7386 1163 § 12508 1225, 1651, 1676 
§ 7756 488 § 12509 1225, 1651 
§ 7783 1620 § 12510 1678 
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§ 12569 
§ 12570 
§ 12592 
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§ 13785 
§ 13788 
§ 13789 
§ 13790 
§ 13791 
§ 13802 
§ 13931 
§ 13939 
§ 13941 
§ 14007 

S~ction 
1680. 1684 

1703. 2558. 2573 
1225. 1651. 1681 

1681 
1239 
1680 

• 

1639. 1680 
1710 
1680 
1680 
1676 
1644 
1644 
1706 
2535 
1710 
2169 
1290 
2016 
1519 
1197 
1076 
2500 

§ 14042 
§ 14801 
§ 14864 
§ 14922 
§ 14963 
§ 14965 
§ 15441 
§ 15442 
§ 15458 
§ 15500 
§ 15623 
§ 15628 
§ 15650 
§ 15679 
§ 15680 
§ 15700 
§ 15710 
§ 15761 
§ 15796 
§ 1.5825 
§ 15714 
§ 15720 
§ 15729 

2223.2252 
2259&.2281 

2395 
2380. 2385. 2390 

488. 966. 987 
488.968.1856.2218.2272 

488 
916. 1890 

488 
488. 1328 

1915, No. 302. § 29 
1917, No. 208. May 10 
1919, No. 53. Apr. I, § 7 
1921. No. 60. p. 91 

No. 170. p. 349 
No. 312. p. 577 

062. 563, 2203 
562. 563. 1908 

562, 563 
1806, 2218 

2201 
2195 
2199 
1828 
1828 

Art.!. § I) 
§ 7 
ill 
§ 17 

1828 ~ 689 
1062 ~ 790 
1163 § 900 
2496 § 902 
1680 § 999 
406 § 1000 

1680 § 1265 
1862 § 2132 
1681 § 2312 
2281 § 2320 
1304 § 2436 

1310, 1320 § 2536 
1681 § 2643 
2052 § 2714 
2051 § 3199 
2475 ~ 3215 
2475 § 3616 
1681 § 3710 
1680 § 3142 
Id81 § 3167 
1658 § 38:38 
1710 § 3895 

6it 

Minnesota 
Constitlltioll 1857 

General Statutes 1913 

Section 
1680 
1710 
1651 
1681 
1710 
1710 
133!l 
1710 
16S0 
-lSS 

1397, 2191 
13:!6 
1326 

1835, 1837 
1326 
1835 
1851 
1851 
1270 
1163 
2360 
185J 
2201 

1354 
4 

2281 
4r. 

1644 
1665 

J391.2191 
2252 
2039 
1828 

1680 
1665 
1275 
1275 
1828 
1326 
2572 
1664 
1651 
2377 

4d 
1680 

150 
1639. 1680 

~281 
1326 
2281 
1674 
1674 
1674 
1674 
2371 
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§ 3898 
§ 4020 
§ 4060 
§ 4086 
§ 41H 
§ ·1177 
§ 4197 
§ 4458 
§ 4591 
§ 4594 
§ 4661 
§ 4769 
§ 5457 
§ 5461 
§ 5468 
§ 5470 
§5471 
§ 5574 
§ 5670 
§5718 
§5719 
§ 5727 
§ 5735 
§ 5736 
§ 5741 
§ 5761. 
§ 5774 
§ 5777 
§ 5786 
§ 5808 
§ 6110 
§ 6177 
§ 6183 
§ 6194 
§ 6203 
§ 6206 
§ 6289 
§6845 
§ 6846 
§ 6847 
§6848 
§ 6903 
§ 6907 
§ 6951 
§ 7162 
§ 72,s1 
§7254 
§ 72.s6 
§ 7260 
§ 7268 
§ 7269 
§ 7271 
§7272 
§ 7279 
§7280 
§ 7282 
§ 7372 
§ 7467 
§ 7469 
§ 7529 
§ 7675 
§ 7693 
§ 7712 
§ 7740 

Sc'Ction 
2377 § 7773 
2281 § 7777 

4d, 2044 § 7796 
2090 § 7799 
2054 § 7800 

4c § 7826 
2281 § 78Zl 
1352 § 7956 
13,s2 § 8138 
1352 § 8215 

Section 
2572 
1848 
2596 

1866, 1873 
1163 
1062 
1062 
2281 

1680. 1710 
'>')')0 ---

1644 §§ 8370-8374 2199 
2195 

488, 2292, 2377, 2378, 2380, 2395 
2281 § 8372 

Hi7?, 1680 § 8375 
1680 § 8376 
1680 § 8377 

1674, 1680 § 8378 
150 § 8379 

Hi80 § 8380 
1680 § 8381 

1675. 1680 §§ 8382-8386 
1675 § 8387 
1676 § 8392 
1828 § 8395 
1828 § 8396 
1676 § 8398 
1672 § 8401 
2201 § 8404 
2203 § 8407 
2201 § 8411 
2281 § 8412 
Hi80 § 8413 
1074 § 8414 
1074 § 8415 
1074 § 8416 
1074 § 8417 
1680 § 8418 
1683 § 8419 
Hi51 § 8421 
Hi51 § 8422 
1651 § 84~ 
1651 § 8425 

12Z,s, 1651 § 8429 
1225, )651,2167 § 8430 

1680 § 8431 
196 § 8432 

1510 § 8433 
1510 § 8435 
2051 § 8436 
2475 § 8437 
1304 § 8438 

1310, 1320 § 8439 
1304, 1310 § 8440 

1681 § 8U1 
1267 § 8442 
2052 § 8443 
2050 § 8444 
2144 § 8445 
2054 § 8446 

811. 1393 § 8447 
1859 § 8448 
1354 § 8449 
2509 § 8450 
1466 § 8451 
1710 § 8452 

672 

488 "'>-,') ... , -.. ~ 
488, 9 Hi, 1890, 2218 

488 
1828 
1828 
1411 
1382 
803 

18 
1411 
1387 
2195 
1383 

1387. 1412 
1383 
1412 
1681 

1271, 2558 
1684 
1684 
1684 

1271, 1703, 2558 
1665 
1680 

1680, 1710 
1710 

Hi39, 1680 
1676 
1678 
1680 
1644 
1196 
1197 
1705 
1705 
1519 
1519 

1185, 1519 
llSLi 
1681 
1681 
1681 

1681. 2281 
1681 
1681 

1859,2219 
2516. 2596 

14411 
1239 
1239 
1678 
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MINXESOTA MISSISSIPPI 
[Vol. I. It 1-724; Vol. II. §§ 725-1359; Vol. III. If 1360-1S63; Vol. IV. Ii . Vol. V. U 228S-2597l 

§ 8453 
18454 
§ 8455 
§ 8456 
§ 8457 
§ 8458 
§ 8459 
§ 8460 
§ 8461 
18462 
18463 
18464 
§ 8465 
18502 
§8504 
18508 
§ 8514 
18537 
18644 
§ 8654 
§ 8662 
§ 8734 
§ 8741 
§ 8812 
§ 8863 
19082 
§ 9124 
19126 
§ 9127 
19132 
§ 9145 
I' 9174 
19203 
19204 
§ 9406 
19423 

S""lion 
1671. 1680 

1239 
12:l9. 1665. 1678 

1225. 1651. 1676a. 1680 
1060 

1644. 1680 
2085 
1710 
1339 

831. 2071 
2056 
2557 
2067 
2281 

488. 987. 1270 
"-'1 _0. 
1382 
2281 
2281 
2061 
2061 
2281 

2056. 2071 
2281 
2281 

• 

1326. 1837 
2360 
1851 
1851 
1851 
2572 
1851 
1835 

1163. 1800 
1684 
1684 

Session Law" 
1915. c. 283. § 1 1705 

1651 
2380 
2085 
2090 

1917. c. 200. § 2 
c. 210. § 1 
c. 213. § 3 
c. 344. § 6 
c.397. § 19 

§ 24 
1919. Apr. 15. c. 266 

Apr. 25. c. 513 
1921, c. 82. § 23 

§a3 
§ 53 
154 

c. 455, § 2 

196 
1835 
1651 

7a. 2380. 2391 
22~O, 2380 

2377 
4e 
4e 

1681 

§ 586, Hem. § 346 
§ 590. Hem. § 350 
§ 734 
§ 735. Hem. § 518 
§ 771, Hem. § 554 
§ 792. Hem. § 576 
§ 888. Hem. § 4055 
§ 1003. Hem. § 723 
§ 1015. Hem. § 735 
§ 1318. Hem. § 1051 
§ 1320. Hem. § 1053 
§ 1372. Hem. § l10S 
§ 1388 
§ 1498. Hem. § 1256 
§ 1503. Hem. § 1261 
§ 1504. Hem. § 1262 
§ 1505. Hem. § 1263 
§ 1506. Hem. § 1264 
§ 1507. Hem. § 1265 
§ 1676. Hem. § 1418 
§ 1679. Hem. § 1421 
§ 1792. Hem. § 2106 
§ 1828. Hem. » 1461 
§ 1914. Hem. § 1574 
§ 1915. Hem. § 1575 
§ 1916. Hem. § 1576 
§ 1917. Hem. § 1577 
§ 1918. Hem. § 1578 
§ 1919. Hem. § 1579 
§ 1920. Hem. § 1580 
§ 1921. Hem. § 1581 
§ 1923. Hem. § 1583 

Section 
2047 
21S2 
1448 
1859 
1062 
811 

1326 
1869,2219 

2573 
488 
488 

2061 
2039 
2695 
2281 
2281 
2281 
2281 
2281 
2067 

488. 1835 
2281 
1665 
2531 

488. 966. 2218 
488 
488 

488.2272 
1828 
488 

1828 
966. 987. 1270 

2210.2252 
I 1924. Hem. § 1584 1411 
I 1925. Hem. § 1585 1411 

§§ 1927-1937. Hem. §§ 1587-1597 1382 
I 1928. Hem. § 1588 1411 
§ 1931. Hem. § 1591 803 
I 1933. Hem. I 1593 911. 1411 
§ 1936. Hem. I 1596 1411 
§ 1938, Hem. § 1598 18560 
§ 1939. Hem. I 1599 916. 1856. 2218 
§ 1940. Hem. § 1600 1411 
§ 1941. Hem. § 1601 1411 

U 1943-1953. Hem. U 1603-1613 1383 
I 191i2. Hem. § 1612 1387. 1412. HISl 
§ 1954, Hem. § 1614 1225. 1644. 1651. 

§ 1955, Bern. § 1615 
§ 1906, Bern. § 1616 
§ 1957, Bem. § 1617 
§ 1958. Bern. § 1618 
§ 1959. Hem. § 1619 

1676. 1680. 1681 
1225. 1651. 1676 

Missilllippi I 1960. Hem. § 1620 

1225, 1651, 16760 
1651. 1681 

1681 
1289 

1680, 1681 
1239 Conatitution 1890 § 1961. Bem. § 1621 

Art. III. § 10 1397 I 1962. Bem. I 1622 
I 1963. Hem. § 1623 

§ 26 11>35. 2039. 2191. 2252 § 1964, Bem. § 1624 

d ,f 06 H' ed' 19 § 1965. Bem. § 1625 Co Il 0, 19 • em~nuwall'" ilion. 17 § 1966. Hem. § 1626 
§ 229. Hem. § 206 1208 I 1967, Hem. I 1627 
§ 268. Hem. § 217 1835 § 1968. Bem. § 1628 
§ 27·2. Hem. § 221 1413 § 1969, Bem. I 1629 
§ 27u. Hem. § 225 1141 § 1970. Hem. § 1630 

• 

873 

1665, 1680 
1665 
1681 
1674 

1644,1680 
1681 
1680 
1681 
11580 



LIST OF STATUTES CITED 
[Vol. I, 111-724; Vol. n, Ii 725-1359; Vol. III, §§ 136()-1863; Vol. IV, II 18M-2281; Vol. ,'. §§ 2285-25!li) 

Srction 
• • • 
~CC'tlon 

§ 1971. Hem. § 1631 
§ 1972, Hem. § 1632 
§ 1973. Hem. § 1633 

1215. 1681 
1678 
2162 
!!596 

Rct?i8ed Slatulea 1919 

§§ 1974-1977. Hem. §§ 1634-1638 
§ 1979. Hem. § 1639 1675. 1680 

1710 
1710 
1275 

§ 1980. Hem. § 1640 
§ 1981. Hem. § 1641 
§ l!l84. Hem. § 1644 
§ 1985. Hem. § 1645 
§ 1986. Hem. § 1646 
§ 1991. Hem. § 1656 
§ 1992. Hem. § 1657 
§ 1994. Hem. § 1659 
§ 2001, Hem. § 1666 
§ 2002. Hem. § 1667 
§ 2200. Hem. § 1885 
§ 246-1. Hem. § 2030 
§ 2675, Helll. § 5141 
§ 2710. Hem. § 2203 
§ 2711. Hem. § 2204 
§ 2720. Hem. § 2213 
§ 2813. Hem. § 2314 
§ 2909. Hem. § 5244 
§ 3017. Hem. § 5405 
§ 31I8. Hem. § 2482 

1356,2509 
1684 

1304, 1310, 1320 
1310, 1710 
1185. 1411 

1510 
1510 
2201 
1411 
2452 
2360 
1851 
1163 
2373 
1672 

a 317(}-3186. Hem. §§ 2511-2527 
§ :H71. Hem. § 2512 

987. 2281 
1466 
1660 
1705 

§ :H72. Hem. § 2513 
§ 3246. Hem. § 2553 

H 3948-3956. Hem. §§ 2955-2963 
§ 4423. Hem. § 7103 
§ 4429. Hem. § 7109 
§ 4451. Hem. § 7131 
§ 4869. Hem. § 76G4 
§ 5013. Hem. § 3295 
§ 5014. Hem. § 3296 
§ 5080. Hem. § 3368 
§ 5082. Hem. § 3370 

Session Laws 

1908, c. 118. Hem. § 1917 
1910. c. 132. § 8 

c. 135, Hem. § 503 
11ll2, e. 138 

e. 139 
c. 149. Hem. § 4872 
c.251 

1912. c. 251 
1913. c. 288 
1914. c. 171 
1914. c. 171 
1916. c. 11. § 14 

c. 133 
1920. Mar. 27. c. 212. § 6 

Apr. 3. c. 210. § 18 

Missouri 
C07l8titution 1875 

1705 
1644 
2199 
1674 
1674 
1672 
1£72 
2281 
2281 
2475 
2050 

2281 
1674 
2552 
1674 
1074 
1644 
2281 

2259a 
1519 

1354. 2061 
2062 
1835 

1236, 2154 
488 

:W90 

§ 35 
§ 73 
P7 
§ 192 
§ 197 
§264 
§ 265 
§ 293 
§ 341 
§ 389 
H05 
§509 
§ 514 
§ 520 
§ 522 
§ 523 
§ 524 
§ 528 
§ 529 
§ 535 
§ 539 

§§ 542-547 
§ 599 
§ 1135 
§ 1136 
§ 1151 
§ 1258 
§ 1260 
§ 1270 
§ 1338 
§ 1374 
§ 1375 
§ 1377 
§ 1378 
§ 1379 
§ 1390 

§§ 1395-1396 
§ 1413 
§ 1415 
§ 1439 
§ 1513 
§ 1665 
§ 1979 
§ 2204 
§ 2206 
§ 2207 
§ 2208 
§ 2210 
§ 2216 
§ 2343 
§ 2593 
§ 2779 
§ 2781 
§ 3000 
§ 3274 
§ 3513 
§ 3580 
§ 3616 

Art.II.§5 
§ 13 
§ 14 
§ 22 
§23 

1828 § 3669 
2039 § 3823 
2557 § 3825 

1397. 2191 § 384S 
2252 § 3871:! 

674 

1681 
1672 
1710 
1710 
1710 
2531 

488 
1680 
2527 
1681 
1651 
2475 
2475 

1185. 1411 
1304. 1320 

1304, 1310. 1320 
1326 
1411 
2050 
1681 
1681 
1510 
2195 

196 
4d 
4c 

1848 
2572 
1848 
1466 

1859.2219 
1859 
1859 

1859. 2219 
2596 
2595 
1062 
1194 
2596 
2195 

21 
1651. 1676a 

1651, 1681 
1275 
2283 
1676 

1225. 1651 
!(l51. 1676 
1225. 1651 

811 
4d 

2433 
2596 
1710 
2085 

1fl7. 11M 
2281 
2557 
1706 
1837 
1326 
1851 
2360 



l\USSOlJIU 
[Vol. I, §§ 1-724; Vol. II, U i2.i--13Sn; \'01. III, U 1360-1863; Vol. 1\', n 1864-2284; Vol. V, H 2285-2597] 

§ 3879 
§ 3889 
§ 3891 
§ 3963 
§ :196·1 
§ 3965 
§ 3966 
§ 3997 
§ 4013 
§ 4025 
§ 4028 
§ 4029 
§ 4030 
§ 4032 
§ 4033 
§ 4034 
§ 4035 
§ 4036 
§ 4037 

§§ 4177-4182 
§ 4191 
§ 4251 
§4400 
§ ·1621 
§ 4715 
§ 4720 
§5040 
§ 5240 
§5242 
§ .5335 
§ ,s336 
§ 5337 
§ 5338 
~ 5339 
§ 5340 
§ 5341 
§ 5:H2 
§ ,s344 
§ 5:l45 
§ 53·16 
§ 5a47 
§ .5348 
§ 5349 
§ 53.')0 
§ 5:3'il 
§ ,.,-.., 

a."):J .... 

§ 5a53 
§ 5354 
§ 5355 
§ 5356 
§ 5357 
§ 5358 
§ 5359 
§ 5360 
§ 5a61 
§ 5363 
§ 5364 
§ 5365 
§ 5366 
§ 5369 
§ 5371 
§ 5a72 
§ 5373 
§ 5374 

!;ection 
2:l60 
1~51 

1828 
2201 
1411 
1411 
1411 
2595 

1800, 1910 
1~66, ISia 

2039 
2061 
370 

16:!5, 16~4 
488 

1432, 2060, 2066, 2380 
488 

488, 966, IS!JO, 22i6 
4"8 ..,..,-.., o t ..... 4 ... 

2199 
1681 

150 
1640 
1640 

4c 
1639, 1680, 1411 

987, 2281 
2066 

1890. 22ii 
1684 
168·' 

16130, 1684 
168 .. 
1680 
1684 
1684 
1684 
1680 
1680 
1680 
1680 
1680 
1680 

1680, !G8·l 
}(j83 
16401 

lIj8:~, 1710 
123!l 
1239 

1239. 1676" 
1221:, 12an. 1651 

1651 
1225. 1651 
1225. 1651 
123!J. 1680 

2143 
21-13 

1225. 214:3 
1225. 1651 
Hi51.2143 

1239 
12.19 
2143 
15;3 

§ 5:Ji5 
§ 5376 
§ 5377 
§ 5378 
§ 5379 
§ 5380 
§ 5381 
§ 5384 
§ 5385 
§ 5386 
§ 5387 
§ 5388 
§ 5389 
§ 5390 
§ 5391 
§ 5392 
§ 5393 
§ 5394 
§ 5395 
§ 5:J96 
§ 5397 
§ 5398 
§ 5399 
§5400 
§ 5401 
§ 5402 
§ 5404 
§ 5405 
§ 5406 
§ 5407 
§ 5410 
§ 5411 
§ 5412 
§ 5Hl 
§ 5414 
§ 5415 
§54Hi 
§ 5417 
§ 5-118 
§ 541!) 

§§ 5420-5431 
§ 5422 
§ 5427 
§ 5431 
§ 54:32 
§ 5431> 
§ 54:l9 

§§ 5440-54fi5 
§ 5·HO 
§ 5446 
§ 5460 
§ 546; 
§ 546!) 
§ 5472 
§ 5474 
§ 548:: 
§ 5491 
§ 550a 
§ 5508 
§ 5n-, 
§ 5747 
§ 5802 
§ 5803 
§ 5816 

Section 
1680 
1680 
1680 
1680 

1225. 1383 
17lO 
1710 

1710. 1856e 
1675 
1676 
1681 
1703 
1681 
1681 
1681 

1644. 1680 
1644. 1651. 1676a 

1225 
1647. 1680 

2531 
1710 
2143 

1225. 2143 
1684 

1032. 1668 
1664 
1828 
1828 
1828 

4e 
488, 96G. 1519 

1519. IS5!). 2219 
488. 916. 2218 

488. 2252 
1890 

488. 2336 
2281 
2218 

488. 2292. 2:180. 2394 
2223 
2199 

22(H. 2207 
2195 
2195 
2199 
2016 

488. 987. 1270. 2276. 2277 
1382 
1411 
2195 
2195 
1411 

18 
1705 
1705 
1383 

1387. 1389. 1412. 1681 
1383 

1387. 1412. 1665, 1680. 1681 
150 

2281 
1646 
1646 
1644 
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§ 5929 
§ 6414 
§ 6670 
§ 6671 
§ 7024 
§ 7080 
§ 7094 
§ 7307 
§ 7336 
§ 7M2 
§ 7672 
§ 7751 
§ 7797 
~ 7807 
§ 7855 
§ 7866 
§ 7907 
§ 7909 
§ 7957 
§ 7984 
§ !H39 
§ 8148 
§ 8301 
§ 8305 
§ 8.323 
§ 8333 
§ 8369 
§ 8483 
§ 8501 
§ 8507 
§ 8705 
§ 8708 
§ 8758 
§ 8761 
~ 8868 
§ 9209 
§ 9285 
§ 9668 
§ 9683 
§ 9693 
§ 9734 
§ 9773 
§ 9817 
§ 9846 
§ 9847 
§ 9853 
§ 9878 
§ 10128 
§ 10146 
§ 10265 
§ 10322 
§ 10357 
§ 10404 
§ 10428 
§ 10429 
§ 10431 
§ 10433 
§ 10454 
§ 10520 
§ 10536 
§ 10578 
§ 10581 
§ 10609 

§§ 10611-10616 

'. . ~cct1on 

1366 
1680 
1646 
1646 
1239 
168·1 
1684 
1644 

4c 
4c 

1680 
1640 
1674 
1680 
1674 

4e 
2l!l5 
2281 

WSO. 1684-
1680. WH4 

1674 
)(j74 
1674 
1674 
1674 
)(j74 
1674 
1674 
1674 
1674 
1674 
1674 
1674 
1674-
2577 

4c 
122:'. 16.51. 1680 

2281 
2281 
2281 
1674 

1074. 122:1. ltJ.14. 1683 
2377 
2195 
2377 
1680 
1680 
1680 
1674 
1680 

150 

§ lOG U 
§ IOH!7 
§ U61:l 
§ 1167\1 
§ 11849 
§ 11867 
§ 11!J22 
§ 11993 
§ 12173 
§ 12283 
§ 12289 
§ 12541 
§ 12637 
§ 12655 
§ 12656 
§ 12683 
§ 12719 
§ 12721 
§ 12730 
§ 12i70 
§ 12846 
§ 129·15 
§ 12948 
§ 12!J74 
& 130"5 . -
§ 13026 
§ 131:35 
§ 131!l4 
§ 13210 
§ 13270 
§ 13605 
§ 13626 
§ 1a642 
~ 1304-:l 
§ 136H 
§ I :{o;;f) 
§ 1:1655 

1913. p. 177 

Section 
1644. 1710 

164-1 
1680 
2377 
1683 
1674 
1680 
1674 

4c 
1639. 2090 

2054-
4e. 21!J5 

4c 
2195 
2195 

4c 
1665 
1680 

1275. 1665. 1680 
21!)5 
211J5 
1674 
1664 
1640 
1684 
1678 
2377 
1680 
1680 
2281 

122:l. 1707. 2380 
2377 

1374. 1671. ltISI. 2220. 2380 
4c 

2195 
1680 

4c 

1356 
p.578. § 40 

1!l:.! 1. Mar. 24. p. 2S4 
135 

2085 
2380 
2377 

~Iar. 2H. p. ·1:25. §§ 13, 50 
§ :34 
§ 50 1374. 1671. 2220 
§ 51 

Apr. 7. p. 281 

Montana 
COTl8titution 1889 

4c 
2085 

4c 
1710 
1684-
1680 
2195 

Art. 1. § 16 2191 

• 

III. § 4 1828 

4c 
2377 

4c 
22.')9a. 2281 § 79 

1239 § 83 
1275 § 391 
1275 § 393 
1660 § 1393 

676 

§ 9 2039 
§ 16 1397 
§ 17 1397 
§ 18 2252 

Re~i8ed Codu 1921 
2199 

987.2281 
1675 
167.') 

987.2252 



MOXTA~A 

[Vol. I. Ii 1-724; Vol. II. it i25-13SU; Vol. Ill. II 1360-18~3; Vol. IV. II 1864-22&1; \'01. y. II 2285-25971 

§ 1433 
§ 2061. par. 7 
§ 2216 
§ 2227 
§ 2289 
§ 2566 
§ 2569 
§ 2595 
§ 2750 
§ 2906 
§ 2938 
~ 3031 , 
§ 3800 
§ 3882 
§ 3894 
§ 3902 
§ 3934 
§ 4779 
§ 4944 
§ 4947 
§ 5697 
§ 5120 
§ 5909 
§ 5913 
§ 6327 
§ 6541 
§ 6843 
§ 6846 
§ 6892 
§ 6932 
§ 6933 
§ 6984 
§ 6987 
§ 6992 
§ 6996 
§ 1000 
§ 1009 

§§ 1016-7050 
§ 7039 
§7104 

§§ 7526-7552 
§ 8023 
§8119 
§ 8284 
§ S604 
§ 8935 
§ 9062 
§ 9122 
§ 9349 
§ 9350 
§ 9379 
§ 9397. subd. 2 

n 9422-9494 
§ 9650 
§ 9669. par. 4 
§ 9770 
§ 9771 
§ 10030 
§ 10035 
§ 10036 
§ 10050 
§ 10067 
~ 10505 
§ 10S06 

Section 
2090 

285 
1640. 1680 

1640 
1352 
2220 
2216 
1674 
1837 
2220 

4e 
2377 
2281 

4e 
4c 

2281 
4c 

1664 
2:!01 
2203 
')oe' -_ oil 

164-1 
1680 
16s0 

16S 
250(1 
240S 
240" 
12:l!1 
1651 
1676 
1510 
1510 
2050 
2051 
24i5 
24i5 
245R 
247-1 
1651 
245S 

1680. 1710 
2·132 

1225. 1651 
2504 
166!) 
1461i 
1710 

1866. 1873 
11113 
2105 
2354 
1862 
2596 
2595 
10G2 

1859, 2219 
1304 

1:-104. 1310. 1320 
1413 
2052 
1681 
20:l4 

657 

67i 

§ 10507 
§ 10508 
§ 10510 
§ 10511 
§ 10513 
§ 10514 

Se<:tion 
1371 
923 

1082 
1750 
1480 
1455 
2113 § 10515 

§ 10516 
§ 10517 

11\J5, 1199. 1218. 1:!:!5. 1230. 12tin 

§§ 1051iH0527 
§ lU5U 
§ 10531, par. 3 

pllr.4 
par. 8 
pnr. 9 
par. 10 
par. 11 
par. 13 

§ 105:;2 
§ 105:!3 
§ 10.534 
§ 10535 
§ 10536 
§ 10537 
§ 10538 
~ 1054:{ 
§ 10550 
§ 10551 
§ 10552 
§ 10553 
§ 10555 
§ 10556 
§ 10557 
§ 10568 
§ 10569 
§ 105iC 
§ 10571 
§ 10572 
§ 10573 
§ 10575 
§ 10576 
§ 10584 
§ 10585 
§ 10586 
§ 10587 
§ 105fl8 
§ 10589 
§ 10590 
§ 10591 
§ 10592 
§ 105!)3 
§ 10594. par. 1 
§ 10594 
§ 10595 
§ 10596 
§ 10598 
§ 10599 
§ 10600 

pnrs. 5. 6 
par. 34 

35 par. 
p:.r. 36 

§ 10608 
§ 10617 

24~5 
<)4-" - o. 
2025 
10i2 

1430. 145.'>. 1480 
laS7, 1413 

2016 
689. 1938 

1480, 1597 
1480 

2162, 2511 
488 
488 
488 

488.2292.2375.2380.2395 
1090. 1910 

811 
1680 
1684 
1680 

1271. 1703 
1352 
1681 
1681 
2158 

1680. 1684 
1651 
1639 
1681 
1681 
1677 

1239. 1693 
1639 
1597 

1188. 1189 
1200. 1207, 1208 

2125 
1290 
1302 
1300 

701 
2016 
2017 
1455 

1619, 1639 
1519 
1676 

1220, 1651 
1163 
2499 
285 

2137 
1684 
1703 

2039.2042 
2525 



LIST OF STATUTES CITED 
[Vol. I, If 1-724; Vol. II, 11725-1359; Vol. III, n 1360-1863; Vol. IV, if 1864-2284; Vol. V, 112285-25971 

§§ 10618-10630 
§ 10620 
§ 10622 
§ 10625 
§ 10628 

§§ 10636. 10637 
§ 10638 
§ 10645 
§ 10646 
§ 10650 
§ 10651 
§ 10652 
§ 10653 
§ 10654 
§ 10659 
§ 10660 
§ 10661 
§ 10062 
§ 10663 
§ 10664 
§ 10665 
§ 10666 
§ 10667 
§ 10668 
§ 10669 
§ 10670 
§ 10671 
§ 10672, par. 2 

IIl1r. 3 
par. 4 
par. 7 

§ 10673 
§§ 10673-10675 

§ 10674 
§ 10675 

§§ 10676-10679 
§ 10683 
§ 10684 
§ 10685 
§ 10687 
§ 10691 

§§ 10694-10697 
§§ 10698, 10699' 

§ 10720 
§ 10817 
§ 10846 
§ 10863 
§ 10881 
§ 10987 
§ 11076 
§ 11112 
§ 11120 
§ 11178 
§ 11405 
§ 11603 
§ 11611 
§ 11613 
§ 11638 
§ 11781 
§ 11782 
§ 11783 
§ 11795 
§ 11805 
§ 11823 

• 

Section 
2199 
2201 
2207 
2195 
2199 
1710 
1680 

1411, 1856 
1382 

1382, 1389 
1382 

1411, 1856 
1382, 1389 

1387 
1866 
1837 

781, 1908 
1866 
770 
736 

18!!0 
900, 905, 907 

1866, 1873, 1877, 18!!6 
923,987,1270 

1028, 1263 
64, 1104 

1861 
2034 
1008 
2056 
285 

2252 
2210 
987 
781 

2195 

§ 11830 
§ 11836 
§ 11856 
§ 11891 
§ 11969 
§ 11974 
§ 11975 
§ 11977 
§ 11978 
§ 11979 
§ 11980 
§ 11981 
§ 11982 
§ 11983 
§ 11984 
§ 11985 
§ 11987 
§ 11988 
§ 11996 
§ 11997 
§ 12068 
§ 12125 
§ 12175 
§ 12176 
§ 12177 
§ 12178 

§§ 12179-12186 
§ 12183 
§ 12184 
§ 12186 
§ 12187 
§ 12190 
§ 12197 
§ 12198 
§ 12203 
§ 12205 
§ 12212 
§ 12386 

• 

Section 
2360 
1851 
2572 
1851 

1866, 1873 
488 
488 

4 
369, 2039 

370 
2512 
2079 
2085 

1339, 1625 
2061 

1625, 1684 
2044 
2056 

1163, 1803 
1800 
lilO 

21 
4,488 

488 
488, 968, 2252, 2272 

2281 
2199 
2207 
2Hl5 
2199 
1398 
1382 

1389, 1411 
1411 
1382 
1382 

1389, 1411 
1326 

2458 
1062 
2067 
1383 Senion LalDa 

1387, 1389, 1412 
1828 
254!! 
2281 

1911, c. I, § 8 
1921, Sp. Sess. c. 9, ~ 29 

§ 33 

2281 
987, 2281 

2281 
1828 
2281 
2281 
2281 
1270 
2281 
2:181 

Art. I. § 4 
§11 
§ 12 
§ 14 

488, 987, 1270 § 90 
1397 § 106 
2252 § 278 
1326 § 1157 
1837 § 1228 
1837 § 1245 
1326 § 1246 

1382. 1411 § 1248 
1851 § 1249 

4 § 1259 

678 

Nebraska 
Constitution 1875-1920 

Re~ised Statutea 1922 

2061 
2281 
1680 

1828 
1397, 2191 
1828, 2252 

2039 

150 
150 

1411 
1681 
1606 

1310, 1510 
2050 
1510 
1510 
1304 

, ' 

• 



NEBRASKA 
[Vol. I. Ii 1-;24; Vol. II. H 725-1359; Vol. III. II 1360-1863; VoL IV. n 1864-2284; Vol. V. Ii 2285-25971 

§ 1260 
§ 1278 
§ 1504 
§ 1521 
§ 1550 
§ 1562 
§ 2080 
§ 3080. par. a 
§ 3097 
§ 3122 
§ 3263 
§ 3279 
§ 3428 
§ 3430 
§ 3469 
§ 3525 
§ 3897 
HQ6.l 
§ 4330 
§ 4424 
§ 4818 
§ 4860 
§ 4882 
§ 5017 
§ 5(,~8 
§ 5399 
§ 5475 
§ 5519 
§ 5609 
§ 5610 
§ 5619 
15620 
§ 5545 
§ 5652 
§ 5654 
15657 
§ 5660 
§ 5664 
§ 5691 
§ 6083 
16149 
§ 6824 
§6848 
§ 6905 
§ 7896 
§ 8586 
§ 8642 
§ 8657 
§ 8661' 
§ 8666 
§ 8667 
§ 8791 
§ 8835 
§ 8636 
§ 8837 
§ 8838 
§ 8839 
§ 8840 
§ 8841 
18842 
§ 8843 
§ 884'1 
18845 
i 8846 

Section 
1310. 1320 § 8847 

1681 § 8848 
1644. 1680 i 8849 

488 § 8852 
2067 § 8853 
164-1 § 8854 

2214. 2281 § 8855 
4c § 8856 

2220. 2221 §§ 8857-8873 
1684 § 8861 
1620 § 8862 
2281 § 8865 
2281 § 8867 
2281 § 8869 
2281 § 8870 

1680. 16&! § 8871 
1680. 1684 § 8878 
1680. 16&! § 1:>880 
1680. 1684 § 8881 

2281 § 8884 
1675 § 8887 
1680 § 8891 
1680 ~ 8894 
1382 § 8898 
1665 § 8900 
2377 § 8901 
2281 § 8902 

4c § 8903 
1225. 1651, 1676 §§ 8904-8906 

1573 § 8907 
1681 § 8908 
1681 § 8909 
1239 § 8912 
1710 § 8913 
1651 § 8916 
1651 § 8917 
1651 § 8111S 
1676 § 8919 
1705 § 8920 
1639 § 8921 
1639 § 8922 
1683 § 8923 
2281 § 8924 
2090 § 8925 
2281 § 8926 
1710 § 8927 
2572 § 8929 

21 § 8930 
1062 § 8933 
1062 § 9051 
1062 § 9707 
1163 § 9765 

488. 516. 2292. 2395 § 9769 
488 § 9877 
488 § 9980 
488 § 10069 

1909 § 10087 
2292.2380.2395 § 10126 

2380. 2395 § 10127 
2375 § 10139 
2223 § 10140 

987. 2252 § 10141 
966 § 10142 

1519 § 10143 

6i9 

Section 
1675 

981. 1270 
211:; 

1597. 1693 
1302. 1310 

2016 
1455. 1519 

1676 
2199 
2207 
2201 
2195 
2l!l9 
2195 
2201 
1828 
1710 
1411 
1382 
803 

1382 
1387 
1411 

18 
2596 

1859. 221!l 
1859. 2219 

1271. 1684, 1703 
1859 
2125 
1710 
1710 
1710 
16Sn 
1678 
1239 
2167 
1681 
1681 
1681 
1681 

1680. 1684 
1684 
1684 

1705. 1859g 
1271. 1680. 1703 

1383 
1383 

1387. 1412 
2281 
2281 
488 

1620 
2281 
1837 
2360 
1851 
2201 
1382 

488,968.987.2272 
488 

2061 
370 

369. 2039 



LIST OF STATUTES CITED 
[Vol. t. Ii 1-724. Vol. II. II 725-1359. Vol. m. Ii 1360-1863; Vol. IV. Ii 186i 2284. VoL V. II 2285-25971 

§ 10144 
§ 10145 

1917, p. 219 
1921, c. 116 

Session Laws 

Section 
1866, 1873 

1163 
§§ 4615 4617 

§ 4699 
§ 4912 
§ 4985 
§ 5032 

c. 182, § 11 

4c 
2220 

4c § 5062 
15063 

Section 
2154 
1680 
1669 
1466 
1710 
2596 
2596 

Art. I, § 4 
18 
§ 19 

• 

HO 
§ 599 
1728 
5165 
1793 
11016 
§ 1044 
§ 1046 
§ 1094 
11100 
1 1110 
11221 
§ 1346 
§ 1384 
1 1437 
. ' 1636 
, 1667 
§ 1825 
§ 1921 
§ 2000 
12012 
12204 
§ 2211 
§ 2234 
§ 2237 
§ 2340 
12350 
12424 
§ 2429 
§ 2432 
§ 2467 
12473 
12475 
12739 
§ 2754 
§ 2755 
§ 2816 
§ 2914 
§ 2971 
f 3213 
§ 3581 
§ 3658 
§ 3789 
§ 3951 
§ 4163 
§ 4204 
14536 
§ 4561 
§4~5 

Ne ..... d& 
Constitution 1864 

Remed Laws 1912 

• 1828 
2252 
2039 

184tl 
2061 

196. 987 
2061 

1680. 1684 
1684 

1225. 1239. 1651. 1676 
1651 
1651 

1225. 1651 
1680 
1680 
1680 
1680 
1680 

§ 50S6 
§ 5072 
§ 5202 
§ 5210 
§ 5211 
§ 5265 
§ 5408 
§ 5409 
§ 5·UO 
§5411 
§ 5412 
§ 5413 
§ 5414 
§ 5415 
§ .'H16 
§ 5417 
§ 5418 
§ 5·U9 
§ 5420 
§ 5421 
§ [,422 

· . , . . 
• 
• 

1225. 1275. 1651. 1680 I .' . 
1665 • 
2214 § I.. 
2220 § 5428 
2201 § 5429 
:!201 § 5430 

21 
2572 
2595 

1866.1873 
1163 
1062 
1681 

1680,2158 
1681 
1681 
2158 
1684 

1225, 1651, 1676a 
1239 

1859. 2219 
1208. 1223. 1225. 1230. 1269. 1680 

2525 
488. 9uu. \)68. 987 

188, 987. 1828. 1856a. 2218 
1856a.2218 

488 
488 
488 

2292 
2395 
2380 
2:-178 

1909. 1910. 

2090 §§ 5431-5441 
2054 § 5431 

811 
2199 

2201. 2207 
2199 
2210 

987.2210. 22Z3. 2252 
2195 

160. 1680 § 5·185 
150 § 5·1:3G 

1644. 1680 § 5437 
1644 § 5439 

1225. 1651 § 54-12 
1225, 1651 § 5444 
1225. 1651 § 5445 
1225. 1651 § 5447 
1225. 1651 § 5448 
1225, 1651 § 5449 

1681 § 5454 
1675, 167&. 1680 § 5455 

1675, 1680 1 5456 
1674 § 5457 

1680, 1710 § 5458 
1644 § 5459 

1680, 2162 § 5463 
2281 §§ 5464-5468 

1640, 1680 1 5469 
1651 16470 
1639 16472 

1674. 1680 §§ 5630-0646 
2374 15670 
2281 § 5873 
1669 § 5875 

1680, 2281 § 5877 

680 

1411.2199 
1411 
2195 
1828 
1828 
1837 

1411. 185& 
1382 

1389. 1411 
912. 1387. 1389 

1411 
1382 
1389 
1383 
1681 

1387. 1389. 1681 
1413. 1669 

1660 
1412 

1304. 1310. 1710 
1304. 1310 

1681 

.. 

• 

• • • 

. -



NEVADA NEW HAMPSHIRE 
[Vol. I. §§ 1-724; Vol. U. U 725-1359; Vol. III. Ii 1360-1863; Vol. IV. Ii 1864-2284; Vol. V. Ii 2~2597) 

§ 5&;1 
§ 5904 
§ 6206 
16211 
§ 6216 
§ 6218 
§ 6277 
§ 6308 
16328 
16424 
§ 6435 
§ 6449 
§ 6456 
16483 
§ 6513 
§ 6522 
§ 6683 

Section 
2OS:! 
1710 
2050 
2475 
2475 
2475 
2497 
2039 
2281 
2281 
2061 
2281 
"0(;: ," _ cO) 

488 
1620 
2281 
1625 
1339 § 6684 

§ 6855 
§ 6857 
§ 6930 

1382. 1387. 1397. 1411. H13. 2191 

§ 6977 
§ 6982 
§ 6984 
§ 6985 
§ 6997 
17024 
§ 7032 
§ 7045 
§ 7086 
§ 7090 
§ 7159 
§ 7160 
§ 7161 

§§ 7163-7166 
§§ 716B-716() 
17172 
§ 7173 
§ 7174 
§ 7175 
§ 7176 
§ 7177 
§ 7179 
§ 7180 
§ 7190 
§ 7191 
17302 

§§ 7348-7356 
§ 7359 
§ 7363 
§ 7366 
§ 7370 
§ 7384 
§ 7451 
§ 7452 
§ 7453 
17454 
§ 7456 
§ 7469 
§ 7550 

Se8Bion LaID. 

1913, Mar. 15. p. 137. I 12 
132 

2252 
1326 

1326. 1389. 1413 
1326 
1837 
1837 

1326. 1382 
4, 7a 
2360 
1851 
1851 
1851 

1866. 1873 
488 

488.2272 
24!l7 
488 
150 
370 

2512 
1339. 1625 
1625, 1684 

2061 
2044 
2056 
1800 
1163 

21 
2l!l9 
2207 

2195,2199 
14ll 
1382 
14ll 

4,488.2281 
488 

1828 
4 

2272.2276 
21 

1667 

4c 
2220. 2380 

W13, Mar. 2:.!. p. 192, § 15 
Mar. 25. p. :l4S 
Mllr. 26. c. 272. p. 445 

Il1l5. Mar. 1:;. p. 72 
p. a~ 

Il1I9. Mar. 21>. p. I!1S. U 29, 30 
1fl21. c. 64. :\illr. S 

p, 77. :\IHT. ~ 

New Ramplhire 
Constitution 1793 

Section 
1680 
2054 

488. 2085 
1680 
1665 
2281 
488 

1684 

Bill of R .• Art. 12 2192 
15 1397. 2191. 2252 

Public Statutu 18g1 
c. 10, § 18 
c. 15. § 5 
c. IS. § 3 
c. 26. § 8 
c. 27. § 18 
c. 43. § 44 
c. 56. § 17 
c. 57 
c. 61. § 7 
c. 104. § 9 
c. 112. § 25 

§ 26 
c. 139. § 16 
c. 143. § 4 
c. 154. § 23 
c. 164. § 3 
c. 167. § 8 
c. 173. § 10 
c. 174. § 14 

116 
§ 17 

c. 186. § 17 
§ 18 

c. 187. § 6 
1 12 

c. 190. § 1 
c. 201. § 27 
c. 224. §§ 1-9 

§5 
§6 
18 
§ 9 
flO 
ill 
§ 12 
§ 13 
§ 14 
I 15 
1 16 
1 17 
1 18 
§ 19 
§ 20 
§ 22 
123 
§ 24 
§ 25 

2090 
1670 
1675 
1680 
1225 
1225 
1710 
1680 

1680. 1710 
1672 
23S 

2281 
1710 
1680 
1680 
1674 
2162 

1641. 1680 
1644 
2085 
2085 
2051 
2051 
1304 
1310 
2281 
2281 
2199 
2201 
2195 
2195 

2195.2201 
1828 
1828 
1828 

488. 1859. 2218 
1856c. 1859 

9W 
48S 
488 
488 
488 
488 

1943 
1225. 1651. 1680 

488 
488. 2272 

681 



LIST OF STATUTES CITED 
[VoL I. 111-724; Vol. II. II 725-1359; Vol. III, If 1360-1863; Vol. IV. 51 1864-2284; Vol. V. II 2255-2597) 

c. 224. 126 
c. 225, § 1 

14 
15 
§7 
111 
§ 13 
114 

c. 226. §§ 3-5 
§ 9 

c. 22i. 18 
§ 19 

c. 245. § 43 
c. 252. § 7 

§ S 
§9 
III 

c. 260. I 10 
c. 262. § 12 
c. 272, 14 
c. 2H, § 7 

Session Law. 
179 L, Feb. 11 
185':, c. 1952. § 1 
1895. c. 14 
1899, c. 41 

c. 63, § 3 
1901, c. 104. § 1 

§ 5 
1903. c. 37 

Session Laws 
1895. c. 14 
1903. c. 134 
1905.c. 60 
1907, c. 125. I 3 
1911, c. 133. § 20 

§24 
c. 198, § 4 

1913. c. 137, 13 
c. 186, § 1 

1915. Apr. 7, c. 96 
1917, c. 31 

c. 142 
1919, Mar. 27, c. 87 

Mar. 28, c. 95. § 5 
1921, c. 147 

Art. I. 14 
18 
114 

New Jerle,. 

Constitution 1844 

Compiled Statute. 1910 

Banking and Insurance Dept .• § 6 
Banks and Banking. § 3 
Bastards. § 14 
Bener. Soc., § 15 
Birth D. &; V. S •• § 10 

§is 

Section 
488.987 

1411 
1382 
1382 
803 

1856 
1411 
1382 
1383 

1216. 13S7 
1672 
1163 
2281 
1326 
1326 
1326 
1837 
2281 
1326 
2056 
2535 

1141 
7 

2064 
488 

1680 
1851 
1851 
1859 

2090 
1326 
1326 
1835 
2264 
1680 
2377 
1275 
2377 
1835 

196 
2377 
1684 
1620 
2281 

1828 
1397 
2039 

1680 
1680 
1413 
1680 
1644 
1644 

Cities. 1 214 
i 1844 
§ 1907 
§ 1932 
12065 
12363 
12459 
12647 

Clerks of Courts. § 16 
Conveyances. § 6 

§2Ob 
§2Od 
122 
§ 23 
§ 45 
149 
§ 55 
§ 56 
§57 
§ 57c 
§ 62 
§64 
§ 68 
§ 69 
pO 
§ 117 

§§ 123-133 
§l23 
§l24 
§ 127 
§l29 
§l33 

Coroners. I 12 
114 

Corporations. § 12 
Courts. 183 
Crimes. § 27/ 

§ 27k 
127n 
§ 49 

Criminal Procedure. I 64 
157 
I 164 
p07 

Death. I 1 
Descent. § 8 
Disorderly Persons. § 18 

§ 23 
District Court. § 65 
ElectioDs. § 171 

1213 
E\·idence. § 1 

12 
13 
§4 
15 
t6 
iT 
18 
19 
§ 10 
III 

U 12-14 
§ 12 

682 

• 

Section 
1684 
1684 
1684 

1680. 1684 
1680. 1684 

1684 
1684 

1680. 1684 
1680 

1225. 1651 
1676 
1676 
1676 
1676 
2373 
1275 

1225. 1651 
1651 

1225. 1651. 2143 
1225. 1651 

1659 
1651. 1676. 2143 
1651. 1676. 2143 

1573 
1651 

1651. 1676 
1676 
1651 
1601 
1651 
1::15 
1651 
1828 
1326 
1680 
1681 

981. 2281 
981.2281 
987.2281 

2061 
1851 

369.488 
2281 

196 
2531 
2475 
488 
488 

1382 
2214. 2281 

2281 
488.987 

488. 916. 2252 
488. 966 

488 
488 

488. 2047 
1270 

2210. 2252 
2218 

488. 1387 
1381. 1669 

2199 
2195. 2201. 2207 

. (~ '. " - -. -, - , 
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NEW JERSEY NEW MEXICO 
rvol. I, U 1-724; Vol. 11, Ii 725-1359; Vol. III, Ii 1300-1S63; Vol. IV. U 1864-2284; Vol. V, If 2285-2597) 

Evidence, § 14 
§ 19 
§ 20 
§ 21 
§ 22 
§24 
§ 25 

Section 
2195 
2220 

2016,2018 
1675 
1675 
161>4 
1684 
1703 § 26 

§ 27 
§ 27a 
§ 28 
§ 29 
§ 30 

1225, 1639, 1651, 1680, 1681 
1681 

1644, 1680 
1644 

1163, 1862 
§ 31 
§ 33 
§ 35 
§ 38 
§44 
H5 
§46 
§48 
§ 51 
§ 56a 
§S8 
§ 67 

Fences, § 17 
Food, etc., § 42a 
Gaming, § 7 
Idiots, et('., § ab 

Pi 
Judgments, § HI 
Juries, § 77 
Justices' Courts, § 86 

§ 112 
§ 117 
§ la7 
§ 160 

Labor, § 19 
Leasehold Est., § 8 
Limit. of Actionli, § II 
Lunatic Asylums, § 117 

Marriages, § 15 
Mortgages, § 18 

§ 33 

§ 125 

Motor V"hicles, § 13 
Munic. Corpor., § 52 
Negotiable Instr., § 207 
Oath" and Affidl1\"its, § 24 

§ 26 
§ 39 

Orphans' Courts, § 5 

Partition, § 0 
Poor. § 27 
Practice. § 51 

§ 20 
PI 
§ 2a 
§ 24 
§ 25 
§ 158 
§ 162 
§ lOa 

§§ 140-148 

1382 
803 

1411 
1382 
1382 

803, 1382 
1411 
803 

1411 
1382 
2195 
2281 
1651 
1684 
2281 
2090 
2090 
1651 
1163 

1856e 
1681 
1681 

1856e 
1856e 
1644 
1651 
1466 
2054 
2054 
1644 
1651 
1651 
1620 
1680 

747, 1675, 1680 
1828 
1828 
1828 
1681 
1681 
1681 
1681 . 
1681 
1681 
1681 
1681 
1681 
1681 
1681 
1681 

185fla, 2218 

Practice, § 141 
§ 142 
§ 143 
§l46 
§ 158 
§l83 

Railroads, etc., § 2 
Secretary of State, § 8 

§ 1'1 
Statutes, § 14 

§ 25 
Usury, § 3 
Villages, § 38b 
Wills, §§ 4-8 

§§ 13-17 
§ 16 

1889, p. 421, § 5 
1894, May 0 
1897, § 19 

Session Lawa 

1898, c. 237, § 136 
1911, c. 188, p. 329 

c.201 
c. 207. p. 483 
c.255 
c. 279, p. 491 

1912, c. 199, p. 306 
c.231 
c. 309 

1913, Mar. 12, c. 69 
1914, Apr. I, c. 96 

Apr. 14, c. 168 
1916, Mar. 18, c. 212 
1917, Mar. 19, c. 61, § 5 

~br. 26, c. 121 
c. 122 
c. 156, § 3 

Mar. 29, c. 2.'32, § 3 
1918, Mar. 4, c. 253, n I, 2 

§ 15 
1920, Mar. 26, c. 46 

Apr. 6, c. 99, § 29 
1921, c. 226 

Section 
2596 

18.59,2219 
1859,2219 

916 
1800 
1800 
1680 
1680 
1680 
1684 

1680, 1684 
2281 
1680 
1510 
2050 
2050 

1651 
21 

1800 
21 

2281 
1674 
1828 
2531 

1856a 
1644 
1859 

1681,2110 
488, 1382, 1411 

1856 
2596 

196 
2085 
1382 
IS82 
2377 
2377 
2220 

167Sa 
1275 
1644 
1225 

New Mexico 
Constitution 1911 

Art. II, § 11 
§ 14 
§ 15 
§ 16 

IV, § 41 
§ 34 

1828 
811, 1393, 1397,2191 

2252 
2039 
2281 

7 

Annotated Statu," 1915 

§11 
§ 73 
§ 118 
§ 122 
§ 520 
§ 567 

167& 
1639, 1680 

150 
150, 1680 

1680 
1225, 1651 

683 



, 

, , .. , 

.,~ , ' 

\ ) 
" 

• 

• 

• 

, . . . " 
, , , 

, 
• 

• 

LIST OF STATUTE.'3 CITED 
, 

[Vol. i. Ii 1-724; Vol. II. It 725-13.';9; Vol. III. Ii 1360-1863; Vol. IV. II 1864-2284; Vol. Y. §I 2285-25071 

§ 570 
§ 892 
~1028 
§ 1050 
§1l25 
§ 1294 
§ 1299 
§ 1378 
§ lGOO 
§ 1601 . 
§ 1621 
§ 1786 
§ 1868 
~ 2024 
i 2064 
§ 2125 

§§ 2128-2135 
§ 2140 
§ 2143 

§~ 2144-2147 
§ 2156 

§§ 2160-2162 
§2160 
§ 2163 
§ 2164 
§ 2165 
§ 2166 
§ 2167 
§ 2168 
§ 2169 
§ 2173 
t 2171 
§ 2!72 
§ 2173 
§ 2174 
§ 2175 
§ 2176 
§ 2177 
§ 2178 
§ 2179 
§ 2180 
§ 2182 
§ 2183 
§ 2184 
§ 2185 
§ 2186 
§ 2187 
§ 2188 
§ 2280 
§ 2463 
§ 2514 
§ 2515 
§ 2808 
§ 2838 
§ 2963 
§ 3129 
§ 3137 
§ 3142 
§ 3199 
i 3211 , 
'j 3261 
§ 3356 
§ 3377 

• 

U 3467-3474 

&'t'tion 
1651 
1680 
1680 
1680 
1651 

1665, 1680 
W65 
811 

1339 
1710 

1225. 1651. 1680 
~281 
161;0 
1680 
1680 
1411 
1~82 
1389 
1411 
1383 

1387, 1412. lG81 
2195 

2201. 2207 
488 
488 

488.506.507,935.966.987.1828 

, 

488. 2272 
488 
488 
488 

2252 
488. 1856«. 2218 

289 
488 
488 

488,2065 
2:;96 
1263 

1028. 1037 
987. 1270 

900.905. 9~1. 1028 
1225 
1680 
1680 
1680 

1644. 2137 
1519 

1651. 1705 
2065 
2~1 
2281 
2281 
2195 
2281 

1680. 2575 
4 

2360 
1851 
811 

1837 
1326 
1466 

150 
1862 

§ 3514 
§ 3933 , 
§ 3934 
§ 3935 
§ 3937 
§ 4124 
§'4131J 

, 

§§ 4144 4147 
§4146 
§ 4149 
§ 4155 

U 4215-4217 
§ 4218 

§§ 4220 4222 
§ 4240 
§4245 
§ 4453 

§§ 4460 4463 
§ 4464 
§ 4643 
§ 4786 

§§ 47924794 
§ 4828 
§ 5032 
§ 5099 
§5248 
§ 5254 
§ 5334 
§ 5351 
§ 5357 
§ 5378 
§ 5454 
§ 1i458 
§ 5511 
§ 5556 
§ 5647 
§ 5663 
§ 5725 
§ 5728 
§ 5864 

, tieotion 
1225 
1828 
1828 
1675 
1675 
22~1 

1859. 2219 
2596 
U;;;U 
IS-Hi 

~., ... 
1859. 221!I 

2,s9tl 
1197 
2195 

1859. 221ft 
18.51 
2596 

783. 187a 
1225 
122fj 
1",,· ~;;O 

1680 
2195 

2054. 2090 
219;; 
1680 
2195 
2195 
2195 

2195.22R1 
2195 
1680 

1640, 1680 
1680 
1680 
1680 
21115 
1680 
2050 

§ 5877 
§ 5878 
§ 5888 

1310. 1411 
.304. 1310. 1320. 1326. 1413 

1681 

1915.~. 4. § 7 
c. 67. § 25 

§i8 

Seasion Law8 

c. 71, § 4 
1917. Feb. 19, c. 7 

Mar. ~2. c. 64 
Mar. 13. c. 83, § 19 

1919. Mar. 10. co. 29. § 1 
§2 
is 
§6 
§7, 

c.32 
c.l24 

1921. c. 69. § 3 
§4 

c. 133, § 456 

2195 
2195 
1680 

1225. 1680 
1835 
2016 
2220 
1411 
1382 

18 
1411 

1387, 1413 
2281 
1665 

367, 1620 
367. 1620 

1640 

684 
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NEW YORK 
IVol. I. If 1-724; Vol. n. n 721H359; Vol. 111. Ii 1360-1863; Vol. IV. Ii 1864-2284; Vol. V. II 2285-2597] 

New York 
CG7Ultilutian 1895 

Art. I. § 3 
§6 

XIII. § 3 
§ 4 
§5 

COIl.8olidated Lc.WB 1909 

Agriculture. § 322 
Banking. § 26 

§ 145 
Business and Trade. § 1442 
Canal. § 4 

§5 
§ 20 
§ 80 

Ch'il Rights. § 12 
§Z5 

County. 1 119 
Debtor and Creditor. § 22 

§ 175 
Decedent Est .. § 27 

§ 34 
§ 35 
142 
§44 
§45 
§ 204 

Domestic Rei .• § 23 
Drainage. § 13 

§40 
Education. § 32 
Elections. § 558 
E:.cgcutive. § 102 

1108 
Forest. Fish and Game. § 223 
Gen. Bus .• § 33 

§ 273 
§ 345 

Gen. Corp .• § 9 
144 

Indians. § 60 
Insanity. » 80 

1 81 
§ 93 

Insurance. § 4 
pO 

.Judiciary. § 4 
Labor. § 154 
Legislative. § 40 

§ 41 
Lien. § 237 
Liquor Tax. § 33 
Ml'ntal Deficiency. § 24 

Navigation. § 73 
Penal. § 71 

§ 166 
§ 381 
§ 533 
§584 
H13 

§as 
• 

Penal. § 737 
Section 

2281 
2281 

Scction 
1828 
')2'<) - v-
221)1 

488 
2281 

1706 
1672 
488 

1354 
1665 
1680 

I 
I 

§ 770 
§ 817 
§ 996 
§ 1041 
§ 1472 
§ 1627 
§ 1631 
§ 1716 
§ 1787 
§1906 
§ 2013 
§ 2038 
§ ZQ:)7 
§ 2177 
§ 2443 

222. 1154.. 1496. 1644. 2220 
2281 
2081 
2281 
2043 
2281 
2281 
2281 
2281 
2061 
2281 
2281 
2061 
2281 

i:~~ I 
1397. 2191 

2195 
1672 
2281 
2281 
1510 
2051 
2475 
1681 
1681 
1681 
2052 
1644 
1665 
1674 
1680 
2281 
1674 

1676. 1680 
2281 

§ 2444 
12445 
§ 2460 

Pri8on. § 244 
Public Health. § 5 

§ 22 
& 294 • 

Public Lands. § 5 
Public Sen'. Com .• § 17 

§ 20 
H7 

Railroad. § 16 
Real Property. § 12 

1306 
1310 
§ 311 
§ 331 
1528 
§ 551 

Sec. Class Cities. § 39 
1243 

Stock Corp .• ~ 32 
Tax. § 128 
Town. § 94 

488.987.1270 
488 

2061 
1674 
1680 
1644 
1680 
1~9 
1680 

4c. 22591l. 2281 
237~ 
1674 
1784 

1225.2143 
1676 
1676 
1651 
1163 
1710 
1680 
2281 
1074 
1674 
1674 

291 
1674 
228t 
1680 

Code of Criminal Procedure 1881 

2281 § 8 
2281 110 
205;1 § lOe 
2090 § 87 
1639 § 165 
1674 § 202 
le72 § 204 
1835 § 219 
2281 § 221b 
1350 § 266 
1674 § 271 
1&51 § 388 
2281 § 391 
2090 § 392 
1707 § 39.?a 

150 § 393 
2061 § 3934 
2281 § 395 
2281 § 39& 
2061 § 399 
2281 § 411 
2281, § 413 

685 

• 

• 

1375. 1411. 1413 
488.2252 

2199 
1326 
406 

1837 
1326 

1382. 1411 
1387 
2360 
1851 
1873 
2558 

i88. 1828. 2066 
2281 

488.2272 
488 

831.852.2071 
1432 
2056 
1163 
1800 

• 

• 
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IJST OF &TATUTES CITED 
{Vol. r. 111-724: Vol. Ii. §§ 725-1359; Vol. III. if 136(H863; Vol. IV. Ii 1864-2284; Vol. V. U 2285-2597] 

§ 482a 
§ 513 
§ 514£1 
§ 542 
§ 631 
§ 632 
§ 657 
§ 778 
§ 803 
§ 830 
§ 831 
§ 841 
§864 
§ 870 
§ 886 
§ 889a 
§ 952 
§ 953 
§ 956 
§ 961d 
§ 2323a 
§ 2770 

§ 151 
§153 
§ 176 
1178 

§§ 288-302 
i 290 
§ 297 
5300 
§303 
§ 304 • 
~ 305 
§306 
Ii 310--312 

§ 313 
§ 317 
§ 321 
§ 322 
§324 

§§ 325-328 
§ 329 
§ 330 
§ 331 
§ 332 
5333 
5334 
5336 

I§ 338 
§ 340 
§341 
§ 343 
§ 345 
§ 346 
§ 347 
534S 
§ 349 
~ 350 
5351 
§ 352 
§ 353 
§ 354 

Ci~il Practice Act 1920 

!;ection I 

16!H 
196 

Hl7·! 
'>1 -. 

1389. l<.! 11 
1382 
1389 
1323 
1859 
1411 
2239 
2531 
1413 

1856a 
1856 
1620 
16H 
1644 
1644 
2020 
1671 
18-56 

1681 
1681 
1062 
1062 

1856a 
1382 
2199 
2207 
1387 
1411 

18 
2220 
2195 
1412 
1383 
1387 
2596 

1859. 1862 
1859.2219 
1225. 1680 

2162 
1290 
2016 
1197 

§ 355 
§ 356 
§ 360 
§ 361 
§ 362 
§ 363 
§ :'64 
§ 365 
§ 366 
~ a67 
§ 368 
§ 369 
§ 370 
§ 3Tl 
§ 372 
§ 373 
§ 374 
§ 375 
§ 376 
§ 377 
§ 378 
§ 379 
§ 380 
§ aS1 
§ 382 
§ 383 
§ 384 

§ 385 
§ 386 
§ 387 
§ 388 
§ 389 
§ 390 
§ 391 
§ 392 
§ 393 
§ 394 
§ 395 
§ 396 
§ 398 
§ 399 
1400 
1401 
§ 402 

par. 2 

§§ 403-414 
§ 404 
1405 
§ 406 
§ 408 

§§ 410414 
§§ 411-414 
1412 
§ 414 

§§ .415 420 
§791 
5982 
51065 
§ 1143 
§ 1150 
§ 1219 

Section 
2223, 2252 
665. 1674 

1828 
1828 
1828 
1828 
1828 

488. 1828 
1678 

1674. 1680. 1710 
1675 
1675 
1710 
1710 

1644. 1680 
1074 

1213. 1273 
1639 

1573. 1664 
1680 
2451 
1573 
1684 
16&4 

. 1680. 1681 
1680 

1651. 1676a 
1225 
1705 
1676 
1681 

1680. 1684 
1665 
1678 

1684. 1703 
1651. 1676 
1225. 1651 
1186. 1681 

1681 
2158 
1680 
1681 
1680 
1671 

1225. 1651 
2199 
2201 
2195 
2195 
2195 
2373 
2219 

1223.1683 
2200 
2199 
2281 
1862 
2531 
2067 
2067 
2281 

222. 1154. 2220 
1456.2159 

406 
1076 
2531 

916 
1859 

488.2218 
488 

1387. 1389. 1413. 1669 
488 

488. 987. 1270 
2395 

2380.2385.2395 
2292 Court of Clai7M Act 1920 

1411. 2292. 2380 § 26 4c 

686 
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NEW YORK .. NORTH CAROLINA 
(Vol. I. It 1-724; Vol. II. II 725-1359; Vol. III. It 1360-1863; VoL IV. 111864-2284; Vol. V. II 2285-2.5971 

§§ 190-201 
§l90 
§l91 

Juatice Court Act 1920 

Art. I. § 11 
II, § 14 

North Carolina 
Conatitu/ion 1868 Section 

1397,22ll2 
1350 

§ 204 
§2-43 
1244 

Section 
2199 
2207 
2201 
1382 
1828 
1828 
1828 
1828 
1828 
1828 
1681 
2281 

Comolidaled StatuI« 1919 

§ 245 
§ 246 
§ 247 
§ 248 
§471 
1486 

Surrogate Court Act 1920 
1828 
1456 
1382 
1510 

146 
§ 107 
1358 

§§ 365--384 
§ 365 
§ 368 
§ 370 
1380 
§ 416 
§ 533 
§ 541 
§ 567 
§ 609 

124 
§ 61 
§74 
§ 75 
I 141 
§ 142 
§ 143 

1304. 2050 
1302. 1304. 1310. 1320 

2052 

§ 716 
§ 896 
§ 897 

§§ 899-907 
§ 900 
1904 

Rule8 of Civil Practice 1920 
§ 53 1456 

N. Y. C. Municipal Courl Code 1915 
§§ 9OS-907 

§ 921 
§ 98 
§ 116 
§ 117 

• 
2201 
1411 
2220 

§ 964 
§ 973 
1992 

Greater New YCII'k Charrer 1901 
§ 1017 
§1023 
11093 § 1556 1684. 2572 

Sesrion Law, 

1893, c. 661. § 6 
1910, c. 480, § 20 

§ 47 
1911, c. 647, § 25 
1912. c. 312, p. 568 

c. 390. p. 803 
c.420 
c. 444. § 4 

1913. c. 208 
c.209 
c.236 
c.542 
c.559 
c.597 

1914. c. 41. U 67. 68 
c.360. § 3 
c. 518, § 31 

1917. c. 382 
1918. c. 64 

c.318 
1919, c. 263 

Co 293 
c.502 
c.633 

1920, c. 27 
c.919 
c.920 
c. 93{l 
May 21. c. !l26 

1921. c. 44 

, 

§ 1115 
§ 1131 

1663 11273 
4c § 1456 

2377 § 1496 
2281 I 1497 
2282 § 1535 
1387 § 1662 
488 § 1747 

2281 § 1748 
1676 § 1749 
1676 § 1750 
2281 §§ 1751-1762 

439. 1413 § 1751 
1672 § 1763 
1684 § 1765 

4c § 1766 
2281 §§ 1768-1772 
2281 § 1773 
2572 § 1774 
1411 § 1775 
2531 § 1776 

4c § 1777 
2475 11778 
1620 § 177g 

1707. 2090 § 1780 
2281 § 1781 
2052 § 1782 

2199.2281 § 1783 
1163 § 1784 

185& § 1785 
1706 § 1786 

687 

1710 
1456 
1077 
1660 
2]67 
1681 

1267, 1290. 1510 
1573 
1466 
2281 
2572 
2496 
1275 
2281 
1064 
1064 

1856a 
~16. 2218 

9]6 
, 

488 
1664 
1674 
1680 
2477 
]680 

4c 
4c 

168{l. 168] 
1680 
2201 
2199 
2199 
2199 

1828. 2199 
488.2067 

1680, 1684 
1684 

1271, 1680. 1684. 1703 
1680 

]225; 1239 
1680 

1225. 1651 
1225. 1651 

210S 
1275 
1681 • 
1681 

• 

1681 
2143 

1225. 1651, 1681 
1275 

12!5, 1680, 1681" 
1680 
1681 
1290 
2477 
2016 
2153 
1519 

• 
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LIST OF ,STATUTES CITED 
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(Vol. I. II 1-724; Vol. II. II 725-1359; Vol. III. U 1360-1863: Vol. IV. If 1864-2284: Vol. V. II 2285-2597) 

, 

". 

§ 1787 
11788 
11789 
§ 1790 
§ 1792 
§ 1793 
§ 1794 
§ 1795 
§ 1796 
11797 
§ 1798 
§ 1799 
11800 
§ 1801 
§ 1802 

§§ 1803-1807 
§ 1807 
§ 1808 

Ii 180"..-1815 
§ 1809 
§ 1812 
§ 1815 
§ 1819 
§ 1821 ' 
§ 1822 
§ 1823 
f 1824 
§ 1825 
§ 2143 
§ 2149 
§Z286 
12336 
12521 
12569 
12825 
12910 
13189 
13190 
13191 
13199 
13241 
I 
13289 
13319 
13406 
13408 
§ 3422 
13431 
13482 
13557 
13559 
18893 
13974 
13989 
14131 
1'133 
IU37 
14138 
14144 
1 4144. par. 1 

par. 3 
14158 
14160 

Ii 4166 4168 

, 

, .. 

Section 
1519 § 4187 
1519 § 4199 
1519 § 4220 
1698 § 4225 
488 § 4339 

488.2218 § 4347 
488 § 4360 
488 § 4362 
488 § 4474 

2281.2292 § 4476 
2380 § 4560 

488. 2252. 2272. 2276 § 4562 
2281 § 4563 
488 § 4571 
488 § 4572 

2199 § 4608 
2195 § 4636 
2195 § 4696 
1382 § 4697 
803 § 4741 

1382. 1411 § 4748 
1411 § 4756 

18 § 4788 
1411 § 4827 
2195 § 4948 

1859.2219 14993 
1859.2219 15042 

2596 § 5047 
2281 § 5056 
2281 § 5061 
JJj'14 15418 
1851 § 5804 
1225 § 5955 
2281 § 5971 
1684 § 6076 
1680 § 6096 
1828 § 6192 
1828 § 6230 
1828 § 6212 
1828 i 6575 
1851 § 6618 
1710 § 6649 
1681 § 6661 

1225. 1651 16681 
2281 § 6697 
J680 ,6737 
1680 § 6759 
1356 § 6772 
2509 § 6029 
1275 § 7022 
1651 ,7111 

• 2203 § 7572 
1680 f 8034 
ISO 

2051 Bullion LaIllS 
2()51 

1897 1510 
1899 UHO 
1903. c. 434 1320.2051 

1304. 1310. 1320 1905. § 9383 
2050 1913. Ex. Sess .• I!. i42 
1304 1915. c. 24e 
1413 1917. ll. 143. § 7 
2476 '-Ino. c. 29 

688 

Section 
2281 
2281 
2281 
2061 
2061 
1620 

360. 1620 
2220 
1413 
228i 
1328 
1837 
1326 
2281 

1375. 1387. 1413 
1850 
1835 
1674 
1674 
1674 
1674 
1674 
1674 
1674 
1074 

4c 
196.1835 

4d 
2220 

4c 
2195 
2281 
16-10 
1640 
2195 

987.2214.2281 
2090 
1862 
11180 
1680 

4c 
4c 
4c 

2281 
4c 
4c 
4c 
4c 

1862 
4c 

1844 
1665 
1664 

':M1t6 
1496 
1356 
2283 
1304 
2105 

, ' 

70 
1432. 1436 



• 
-

NORTH DAKOTA 
(VoL I. It 1-724; VoL II. Ii 725-1359; Vol. 111. If 13f;()-.1863; Vol. IV. II 1864-:1284; Vol. V. II 2285-2597) 

North Dakota • SeCtil>D 

C07l8titution 1889 
§ 3738 1680 
§ 3781 1680 

8eotiOD § 3931 1680. 1684 Art. I. § 4 1828 § 3989 40: § 13 2191.2252 § 4299 4c tI9 2039 § 4305 40: • 

Comp':led Law, 1913 § 4367 1644. 1680 
§OO 1684 § 4380 2090 
§l66 2195 § 4400 2067 
1205 2195 § 4514 1680 
§ 231 2195 § 4644 1356 
§ 245 987. 2195. 2281 § 4713 4c 
1299 2162 § 4730 4c 
1454 1644 § 4735 2281 
1460 2195 § 4738 2195 
1469 1633 § 4739 2281 
1480 2195 § 4741 1672 
1610 2195 § 4797 2281 
§S13 1639. 1674. 1678. 1680 § 4839 1680 
§S17 1639 § 4858 2281 
§ 690 4c § 4921 2195 
1692 2195 § 4939 2195 
~ 833 2195 § 5065 16S3 
§ 842 1675.1680 § 5085 40: 
§ 843 1680 § 5158 1680 
§ 1046 4c § 5495 2408 
11059 4c § 5496 2520 
§ 1070 4c § 5497 2408 
§ 1073 1382 § 5498 2408 
§ 1074 1379 § 5500 2408 
§ 1078 2207 § 5547 1705 
§ 1079 2195 § 5597 1225. 1651. 1676 
11081 2195 § 5645 2050 
I 1084 2195 § 5661 2051 
§ 1132 4c § 5650 1510 
I 1921 4c § 5681 1510 
§ 2o...Q8 4e.2195 § 5682 1510 
12089 2195 §§ 5685-5119 2458 
12107 • 2195 § 5890 1290. 1320 
i 2208 1651 15892 2408 
12464 40: §§ 5895-5921 2458 
12504 40: 16172 1674 
i 2552 4c § 6432 1639. 1680 
12596 160. 1680 § 6440 1710 
§ 2597 150 § 7337 1835 
§ 2605 150 § 7394 1466 
i 2691 2195 § 7430 1674 
§ 2713 1639.2195 § 7433 1710 
12722 4c § 7462 2572 
§ 2765 40: § 7619 l866. Ina 
52895 1674 § 7622 1163 
§ 2906 1674 § 7650 2195 
§ 2930 1674 § 7651 2195 
12936 1674 § 7660. par. 2 2354 
§ 2950 1674 §§ 7856-7859 1062 , 
§ 2976q 

• 150 17860 
13373 1680 § 7861 1859. 2219 
13392 1664 §§ 786:3-78(j'~ 18S6a 
§ 3416 1326 17862 488. 2218 
§ 3427 1665 17863 488.2218 
I 3437a 1665 §7864 2207 
§ 3596 1680 § 7866 916 
f 3596 1684 § 7868 488.916 
i 3624 1680 § 7369 488 

.. 

689 

• 



• 

LIST OF STATtJTES CITED 
[Vol. I. II 1-724; Vol. II. Ii 725-1~9; Vol. III. Ii 1360-1863; Vol. IV. 111864-2284; Vol. V, U 2285-2597) 

§ 7870 
§ 7871 
i 7873 
§ 7876 
§ 7877 
§ 7878 
§ 7880 
§ 7881 
§ 7882 
§ 7887 
§ 7889 

§§ 7891-7905 
§ 7893 
§ 7899 
§ 7901 
§ 7902 
§ 7904 
§ 7900 
§ 7909 
§ 7910 
§ 7911 
§ 7912 
§ 7913 
§ 7914 
§ 7915 
§ 7916 
§ 7917 
§ 7918 
§ 7919 
§ 7920 
§ 7921 
§ 7922 
§ 7923 
§ 7924 
§ 7925 
§ 7926 

§§ 7927-7930 
§ 7931 
§ 7934 
§ 7935 
§ 7936 

§ 7937 
§ 7938 
58002 
§ 8093 
58245 
58308 
§ 8331 
58541 
§ 8577 
§ 8578 
58640 
i 
68642 
68643 
58644 
69192 
§ 9286 
§9296 

par. l~ 
par. 24 
par. 34 
par. 35 
par. 36 

• 

Section 
488.916 

488,2218 
1)f',OO 
~-

2207 
2201 
2207 
2195 
2201 
1828 
1710 
1411 
1382 
80.3 
803 

912, 1387 
2162 
1411 

18 
1548 

1271. 16S4. 170.3 
1681 
1681 
1710 
1681 
1681 

1225. 1651. 1676 
1fi39 
1639 

1680. 1684 
1680. 1681 

2531 
1698 

2292. 2378. 2380. 2395 
2292. 2380. 2395 

1910. 1909 
1828 
1383 

18. 1387. 1389. 1412, 1681 
2491 
2499 
2499 
1626 

95 
2137 
1684 
1684 
2571 
2571 

2259b, 2281 
1680 
1680 

4c 
2195 
3104 
1411 
1411 
1304 

1310, 1320, 1413 
1310 
2052 
1320 
2377 
2281 I 

987.2281 

i 9381 
5 9447 
§ 9459 
!j9600 
§ 9679 
§ 9698 
§ 9826 
§ 9960 
§ 10108 
§ 10128 
§ 10201 
§ 10279 
§ 10.355 
§ 10393 
§ 10395 
§ 10411 
§ 1060.3 
§ 10004 
§ 10005 
§ 10631 
§ 10059 
§ 10660 
§ 10667 
§ 10068 
§ 10680 
§ 10697 
§ 10728 
§ 10821 

§§ 10827-10829 
§ 10831 
§ 10B32 
§ 10834 
§ 10835 
§ 10837 
§ l0838 
§ I1'S39 
§ 10840 
§ 10841 
§10842 
§ 10843 
§ 10855 
§ 10856 
§ 10860 
§ 10861 
§ 10862 

Ii 11023-110.31 
§ 11034 
§ 11036 
§ 11043 
§ 11048 
§ 11049 
§ 11053 
§ 11062 
§ 11065 
§ 11~99 

• 

• 

1915. Mar. 8. c. 121 
1917. Mar. 8. c. 110 

c. 117. 6 5 
c.232 

1919. Feb. 14, c.209 
Feb. 25. c. 151. 5 5 
Mar. 5. c. 133 

690 

SP.etion 
48S 

2039 
2071,2081 
488.2088 

2281 
2281 
2281 
1859 
2195 

488. 1620. 2281 
1674 
2281 
2281 
1397 
2252 
1326 
1837 
1837 
1326 
1851 

4 
4r. 

236() 
2360 
1851 
2572 
1851 

1866. 1873 
2549 
2497 
2497 

488 
488 
488 

4 
369.2039 

370 
2056 
2044 
2061 
lI63 
1800 
2512 
2085 

1339, 1825 
2199 
2207 
2195 
1382 

1389, 1411 
1411 
1382 

1389, 1411 
1866 
2199 

2090 
1383, 1389, 1412 

2281 
2195 
21W 

4c 
2281 



• 

NORTH DAKOTA OHIO 
[VoL I. Ii 1-724; Vol. II. U ;25-1359; Vol. III. §§ 1360-1863; Vol. IV. §I 18tH-2284; Vol. 'IT, H ~2.J;-"..>-25971 

WIll. Mar. 5. c. 162. § 4 
§ 5 
§ 16 

:'lIar. 7. c. 100. § 3 
§ 5 

H121. c. as 
c. as. Mar. 10. § 6 
'!. 14a. Mar. 9 

Ohio 

Con8titllfion 11>51 

Section 
4c 

2377 
1»)'>0 ---

a67. 1620 
')0)1)0 ---
:!.376 

106" ')3--_t _t 'i 
2377 

§ 2815 
§ 2816 
§ 2856 
§ 3306 
§ 3515-1 
§ 3610 
§ 3613 
§ 4231 
§ 4235 
§ 5970 
§ 6200 
§ 6""<) ---

Art. I. § 7 
§to 

1828 
1382. 1:397. 1411. 2191. 

§ 6232 
§ 6240-3 
§ 6243 ')1);;'2 ""-, " .... v ,-_ ~ 

§ 6274 
General Code Annotated 1921 § 6399 

§ 1 
§4 
§ 60 
§64 
§ 99 
§ 125 
§ 128 
§l45 
§ 231 
§ 499-1'; 
§ 534 
§ 552 
§ 553 
§ 580 
§ 614-39 
H24 
§ 677-6 
§ 710-16 
§ 871-9 
§ 969 
§ 910 
i 999 
§ 1151 
§ 1243-3 
§ 1465-16 
§ 1465-44 
§ 1465-71 
§ 1465-91 
§ 1465-95 
§ 1465-99a 
§ 1553 
§ 1652-1 
§ 1954' 
§ 1956 
§ 2407 
§ 2479 
§ 2619 
§ 2768 
52770 
§ 2774 
§ 2775 
§ 2795 
§ 2797 
§ 2801 
§ 2808 
§ 2811 
§ 281a 

IS28 § 6401 
1680 § 8033 
2281 § 8524 
1382 § 85a3 

W;W. 1680 § 8540 
1681 § 8557 
1675 § 8558 

11339. 1680 § S571 
1644 § S598 
1672 § 8629 
!6fi9 § 8822 

4c § 9032 
1680. 2281 § 9162 

1672 § 9496 
[2281 § 10044 

1674. 1680 § 10068 
1674. 1680 § 10215 

1680 § 10516 
7a § 10517 

1862 § 10518 
1862 § 10519 
283 § 10545 

1660 § 10546 
2377 § 10547 
2377 § 10558 

4c § 10569 
1669 § 10601 

. 4c § 10677 
2220 § 10713 
2377 § 11045 
1669 § 11054 
2220 § 11223 
2090 §§ 11348-11350 
2054 § 11359 
1639 § 11.364 
1275 § 11395 
665 § 11447 

1710 § 11448 
1680 § 11477 
1275 § 11493 
1275 § 11494 
1383 § 11495 
1665 § 11496 

1665. 1680 § 11497 
1383 § 11498 

1412. 1665 § 11499 
1383 § 11500 

691 

Scotion 
1665 
1680 
1326 
1680 
2281 
1660 

1665. 1680 
1674 

1680. 1684 
2281 
1620 
1680 

150 
1680 
2509 
2377 

1249. 1354. 1625 
2281 
2066 

1239. 1651 
1225. 1651 
1225. 1651 
1225, 1651 
1225. 1651 
1225. 1651 

1681 
1680 

1225. 1651 
1680 
1680 
1683 
1680 
1680 
1828 
1304 
1310 
1411 
1681 
1411 
2106 
2106 
2523 
2475 
2050 
1326 
1710 
1710 
1163 
1466 

18560.2218 
2047. 2281 

21 
1062 

1866. 2488 
1163 
1873 
488 

488. 2292. 2380. 2389. 2395 
488. 1519 

1330. 1413. 1668. 1669 
916. 18560. 2218 

1684 
1271. 1703.2558 

1680 



• 

• 

.. 

LIST OF STATUTES CITED 
[VoL I, §§ 1-721; Vol. II. II 725-1359; Vol. III. Ii 1360-1863; Vol. IV. If 1864· 2284; \'oi. V. U 228';-2597J 

U 11501-11516 
§ 11506 
§ 11508 
§ 11513 
§ 11517 
§ 11519 
§ 11520 
§ 11523 
§ 11525 
§ 11532 
§ 11534 
§ 11535 
§ 11536 
§ 11537 
§ 11540-1 
§ 11540 
§ 11541 
§ 11546 
§ 11550 

§§ 11551-11554 
§ 11551 
§ 11552 
§ 11553 
§ 11554 
§ 11555 
§ 11774 
§ 11988 
§ 11989 
§ 12084 
§ 12112 
§ 12125 

§§ 12216-12219 
§ 12221 

U 12359-12366 
§§ 12362-12366 

§ 12362 
§ 12412 
§ 12412-1 
§ 12694 
§ 12824-1 
§ 12952 
§ 12953 
§ 13031-7 
§ 13031-11 
§ 13031-14 
§ 13031-15 
§ 13223 
§ 13223-2 
§ 13315 
§ 13340 . 
§ 13410 
§ 13512 
§ 13570 
§ 13658 
§ 13669 
§ 13660 
§ 13661 
§ 13662 
§ 13664 
§ 13665 
§ 13668 
§ 13668-1 
§ 13668-2 
§ 1366S-a 

Section 
2199 § 13670 

§ 13671 
§ 13673 
§ 13674 
§ 13675 

Section 
-tSS 

2061 
2039 
1639 

1866. 1873 

2201. 2207. 2373 
2201 
2195 
2199 
2195 
1828 
1710 
1411 

Se.!!sion Laws 
1921. Apr. 20. p. 177 2377 

803 
1382 
1382 
1382 Art. II, § 16 

§ 20 
§21 

Oklahoma 
Constitution 1907 

2034 
1397, 1851, 2191 

2252 
803 

1387, 1388 
1387 
1681 Compiled Statute.!! 1921 • 

18 § 541 
2596 § 5·1:3 
2219 § 515 
1859 § 585 
1859 § 586 
1859 § 587 
1859 § 588 

1856a § 589 
2281 §§ 590-604 

488. 2067 § 594 
2085 § 595 
1413 § 598 
1326 § 601 
1413 § 604 
1383 § 605 

1387, 1412 § 610 
1660 § 612 
1705 § 616 
2109 § 618 
1432 § 619 
2281 §62O 
1678 § 623 
2281 § 626 
2281 § 633 
2281 § 634 

488 § 635 
1620 § 636 
1620 § 637 
367 § 6.38 

2281 § 640 
2281 § 643 
2281 § 644 
2281 § 645 
2286 § 646 
1837 § 647 
2360 § 648 
1163 § 649 

iSS. 966, 987 § 650 
2281 § 651 

488 § 652 
1908 § 653 
2199 § 654 
2199 § 657 

1382. 1411 § 658 
1411 § 659 
1411 § 735 
1411 § 739 

692 

1860, 1866, 1873 
1163 

2067. 2085 
488,966 

488 
488, :!218. 2219 

488 
488. 2292, 2380, 2395 

2199 
2207 
2201 
2195 
2199 
2201 

1828. 2195 
1710 
1411 
803 

1382 
1382 
803 

1387 
1411 
2596 

1859,2219 
1859, 2219 

1271. 1684, 1703 
1681 

1225. 1651, 1680 
1680 
1681 
1681 
1680 
1644 
1683 
1710 
1239 
1239 
1680 
2167 
1519 

1225. 1639. 1651, 2373 
1383 
138:i 

1387, 1412, 1681 
2281 
1326 



,,' ~ " . . ... ,. 

• 

OKLAHOMA OREGON 
[Vol. t. if 1-72-1; Vol. II. Ii 725-13511; \'01. III. §§ 1360-1863; "01. 1\'. H 1864-228-1; Vol. Y. H 2285-2597) 

§ 849 
§§ 971-978 

§ 978 
§ 1066 
11104 
~ 1106 
11108 
§ 1108 
§ 1109 
§ 1122 
~1l23 
§ 1191 
~ 1208 
§ 1610 
§ 1642 
§ 1696 
§ 1783 
§ 1807, 
§ 2028 
12311 
§ 2349 
§ 2351 
12365 
1 2491~ 
§ 2492 
§ 2511 
12544 
§ 2545 
12550 
12687 
§ 2696 
12697 
§ 2698 
§ 2699 
§2700 
§ 2701 
§ 2702 
§ 2703 
§2714 
§2715 
§ 2720 
12721 
§ 2771 
12772 
12837 
§ 2843 
12845 
12851 
§ 2852 
12853 
12856 
§ 2865 
§ 2869 
§ 2951 
§ 3071 
§ 4028 
15267 
15310 
15765 
§ 5784 
§ 5876 
§ 5909 
§ 5910 
§ 6216 

Section I 

-06'> 1 _ 

2199 
2195 
1681 
1304 
1326 
1304 

1310. 1320 
1413 
1326 

2052.2106 
1681 
1681 

2056.2281 
488 

2281 
2281 
2044 
2281 
2281 
1397 
2252 
1326 
1382 
1326 
1851 
2360 
2360 
1851 

1866, 1873 
488 
488 

488,2272 
488 
370 

2056 
2044 
2061 

1163, 1803 
1800 
2085 

1339, 1625 
196 

1382, 1411 
2207 
1411 
1382 

1389. 1411, 1681 
1411 
1411 
1382 

1389. 1411 
1873 

1215. 1681 
1669 

150. 1680 
1225, 1651, 1660. 1676. 1683 

1680 
1639, 1680 

1680 
1326 
1665 
1665 
2281 

17331 
17498 
18024 
18145 
§ 8146 
~ 8346 
§ 9539 
§ 9554 
111052 
§ 11226 
I 11242 

Session Lawlr 

1913, c. 26, § 6 
1915, c. 246. Mar. 22. Art. 2. § 9 

Art. 4. 17 
Art. 5. § 4 

c. 269. Mar. ao 
1917, c. 174. Mar. 26. §§ 11. 12 
1919, c. 17. 1\!p-;. 19. i 2 

§9 
c. 24. Mllr. 12 
c. 238. Apr. 4. § 2 

1921. c. 125. Mar. 27 
c. 125. § 2 

Art. I. ~ 6 
§7 
111 
§l2 
124 

124 
§ 89 
§ 90 
§ 132 
§l33 
§ 135 
§ 136 
§ 140 
1254 
1532 
§ 533 

§§ 593-596 
§ 597 
§ 598 
§ 599-1 
1702 
§703 
1705 
§706 
P07 
170B 
1709 
§ 710 
1711 
1712 

par. 1 
par. 2 
par. 3 
par. 4 

Oregon 
Constitution 1859 

Lawlr 1920 

693 

&etlon 
2281 
1644 
2063 
1680 
1710 
1681 
1660 
1705 
2281 
2050 
2051 

1356 
2220 

4c 
2281 
2497 
2090 
2220 

22%0. 2377 
1651 
2281 
1684 
16S!l 

1828 
1828 

1397. 2191 
2252 
2039 

1466 
25"'> 1-
2572 

1866. 1873 
1163 
2&49 

2549.2067 
1800. 1910 

1680 
1062 

1859.2219 
1660 
1239 
1239 
1664 

20.14.2053 
. 657 
lOBO 

lOBO. lOB2 
1750, 1772 

lOBO 
1480 
1455 
2113 
1269 
1199 
1195 
1218 

1218. 1225 



LIST OF STATUTES CITED 
[Vol. r. II l-i24; Vol. II. II 720-1359: Vol. Ill. U 1360-1863; Vol. IV. II 18M-22S4: Vol. V. II 2285-259il 

Section Section 
§ 712, par. 0 1230 § 799. par. 10 21>18 
§ 713 2425 par. 11 2515 
§ 715 2478 par. 12 2515 
n 715-719 2458 par. 1.3 2518 
§ 716 2478 par. 14 2535 
§720 2025 par. 15 2534 
§ 721 2458 par. 23 2520 
§ 723 2478 par. 24 95 
§ 725 39 par. 25 2529 
§ 726 2486 par. 26 2(i31 
§ -., .. 1080 par. 30 2505 , ~, 

4 1413. 1455. 1480 • par. 32 2527 par. 
par. 5 1078 par.aa 2530 
par. 6 1079 PilI' • .35 2137 
par. 8 1387. 1413 par. 41 2532 
par. 9 2016 § 801 2039. :1042, 2053 
par. 10 689. 1938 § 802 1267 
par. 11 1480. 1597 §803 2051 
par. 12 2458 §811 2525 
par. 13 B80.1597 § 812 2199 

§ 728 2571 § 815 .. 2201 
§ 729 "16') "57') - -, - ... § 818 2201, 2207 
§ 731 488. 966. 987. 1828 § 819 2199 
§ 732 488. 1576 § 821 2195 
§ 733 488. 2380 ~824 2199 

par. 2 2292 § 8,31 1710 
pa!.3 2394 § 833 1710 
par. 5 2378 § 8,34 1680 

§734 488. 2292. 2.380. 2394 § 837 1411. 1856a 
§ 739 1680 § 840 1,382 
§ 747 1684 §8H 1382 
§ 748 1680 § 846 1382 
§ 749 1271. 1703 § 847 803 
§ 750 1352, 1662 § 850 1389 
§752 1681 § 851 1382. 1411. 1856a 
§ 753 1680 1852 1387 
§7M 1681 1853 1867 
§ 755 1681.2158 § 854 1837 
§ 766 1680. 1684 § %5 811 
§ 767 1651, 1680 § 856 781. 1908 
§ 767-1 1680 § 8.')7 1866 
§ 768 1639 § 858 770. 775 
§ 769 1681 § 859 736 
§770 1681 § 860 773. 914. 1890 
§771 1677. 1680. 1681 § 861 900. 905. 907 
§776 2455 § 862 912. 18i7. 1896. 1898 
P81 1597. 1693 § 86,3 92.3. 91:\7. 1:::70. 1985 
1782 1200. 1207. 1208 § 8&4 1028. 1263 
§783 2125 § 865 64. 1104 
1784 1290. 1,304. 1.310. 1320 § 866 1861. 1883 
§785 1302 1867 1909. 1910 
§786 1300 § 868 2S5.2034 
§ 787 701 par. 3 1008 
§788 2016 par. 4 2056 
§789 2017 § 869 2201. 2210 
§790 1455. 1519, 1639 § 870 781. 987. 2210. 222,3. 2252. 2270 
P91 1519 § 871 2210 
1792 1163 §§ 872-874 2195 
§ 796 41 § 878 2458 
§ 798, par. 6 2527 § 879 1062 
p99 1626, 1684 § 880 2067 

par. 5 285 1883 1383 
par. 6 285 § 885 1681 
par. 9 2518 § 886 1387. 1389. 1412. 1681 

694 



• 

OREGON PENNSYLVANIA 
IVoL I. 111-724; VoL II. II 725-1359; Vol. III. If 136(H863; Vol. IV. fil864-228i; Vol. V. Ii 2285-2.597) 

§ 888 
U890-893 
1932 
§ 1083. ,18'. 1 
§ 1146 
§ 1241 
§ 1309-5 
§ 1309-7 
§ 1309 8 
§ 1426 
§ 1429 

U 1514-1516 
§ 1526 
11527 
11530 
§ 1531 
11533 
11534 
11535 
11537 
11540 
11542 
11543 
§ 1626 

U 1683--1695 
§ 1693 
§ 1736 
§ 1785 
§ 1786 
11788 
11789 
§ 1810 
§ 1840 
§ 1968 
§ 2007 
i 2008 
12090 
§ 2091 
§ 2109 
§ 2160 
§ 2171 

U 2224 2260 
§§ 2224 2264 
12384 
12752 
12838 
13180 
13423 
§ 3431 
14163 
§ 4391 
§ 5561 
§ 5589 
§ 5854 
§ 5862 
16018 
16088 
§ 6633 
§ 6653 
t 6857 
§ 7407 
17640 
§ 7651 
i 8507 

• 

1383 
1828 

1413. 1669 
2594 
1681 
2065 
2531 
2531 
488 

2360 
1851 
1382 
25ll 
2501 
488 
488 

4.488 
488.2272.2276 

488 
831.2071 

2056 
2061 
2567 

21 
2199 
2207 
1326 
1326 
852 

1837 
1326 
1326 

18670 
187761 

§§ 9162-9168 
§ 9858 
19870 
§ 9876) 
§ 9877 
19892 
§ 9894 
§ 9896 

§§ 9900-9907 
§ 9909 .. 
§ 9914 
§ 9915 
§ 9918 
§ 9920 
199?.3 
§ 9S:;O 
§ 9929 
§ 10109 

§§ 101ll-lOll8 

1893 
Session LaIllIJ 

1911. Feb. 26. c. 354 
1918. c. 11. Ex~ra Se88. 
1921. Feb. 16. c. 97 

Feb. 21. c. 151 
F'!b. 23. c. 230 
Feb. 26. c. 230 

• 

Section 
1674 
150a 

150 
1225. 1651 

1676 
1651 
1225 
1651 
1651 
1239 
1651 
1651 
1651 
1651 
1651 
16.il 
1651 

161>1. 1676 
1651 
1681 
1510 

488. 1576 
2281 
1732 
1310 
150 

1676 
1651 

1326 
150 

1339 
1710 
1620 

r»ennaylvaDia 
Constitution 1874 

488 
2281 

1620.2066 
488.2085 

2281 
1620 
2281 

1639. 1680 
2090 
1675 

1665.2054 
1655 
2281 
1640 
1239 
1239 
1669 

2259a.2281 
25116 

2259a. 2281 
2220 
2377 

Art. I. § 9 
III. § 32 

VIII. § 10 

Sesaion LaIllIJ 

1715. May 28. § 5 
1718. May 31 

§ 3 
§4 

1772. Mar. 21 
1786. Mar. 28. § 2 
1798. Feb. 7 

Feh. 27 
Mar. 21. § 2 

1804. Mar. 15 
1814. Mar. 28 
1815. Jan. 2. § 1 
1823. Mar. 31. § 1 
1828. Jan. 25. § 1 

Apr. 15 
§ 1 

1831. Feb. 26 
1833. Feb. 16. § 1 

§2 
1680 Apr. 8 
1674 1834. Feb. 21. § 1 
1651 Apr. 14 

150 § 160 
1644 1836. June 10. f 22 

695 

1397. 2191. 2252 
2281.2283 
2281.2283 

1225. 1651 
2191 
1828 
1828 
1828 
1660 
2219 
1859 
1275 
1665 
1387 
1675 

1680.2373 
1225. 1239 

1225 
1651. 1680 
2195.2199 
1239. 1275 

1275 
2195 

1225. 1651 
1163 
1800 
2207 



• 

• 

LIST OF STATUTES CITED 
(Vol. r. 111-72'; Vol. II. 11725-1359; Vol. Ill. It 1360-1863; Vol. IV. if 1864-22~; Vol. v. 112285-2597) 

1837. Mar. :31 
§ 20 

1838, Mar. 17, § 5 
1840. Apr. 3. § 1 

Apr. 11. § 4 
§5 

1841, Mar. 26. § ::J 
1842, July 12. § 22 
1843, Apr. 19. § 2 
1844. Apr. 29. § 3 
1846. Mar. 14. § 1 

Apr. 22 
1847. Mar. 9. § 1 
1849. Apr. 5. § 2 

§5 
Apr. 9. § 14 

1851. Apr. 15. § 10 
1853. Apr. 5. § 4 

§5 
1854. Dec. 14 
1856. Apr. 19. § 2 
1857. Apr. 21 
1859. Jan. 25. § 2 
1860. Mar. 29 

Mar. 31. § 1 
135 
§ 37 
§ 41 
§49 
§ 55 
§ 58 

1866. Mar. 21. 1 1 
1867. Apr. 11. § 1 

13. 1 10 
1868. Feb. 21. § 1 
1869. Feb. IS 

f3 
Mar. 12 
Apr. 17. 14 

1870. Jan. 26. f 1 
Apr. 14. § 1 

1872, Apr. 2 
1874. May 9. § 1 

§4 
May 19, § III 

134 
1876. Apr. 27. § 1 

May 13. § 2 
1883. May 17 

June 22 
§ 1 
§2 
§3 

1885, June 3, § 1 
§6 

1887, Apr. 28. 1 8 
May 23 

1 1 
12 
f3 
14 
§ 5 
§6 
§9 

Section 
1674 

1213. 1644. 1680. 1683 
1644 

1676.2162 
1651. 1680 
1651. 1680 

2141 
2281 
1680 

1275. 1651 
1225. 1651 

1212 
1651. 1680 
1225. 1651 

1225 
1651 

2141.2143 
1225. 1651 
1225, 1651 
1225. 1651 

1681 
1680 
1680 
1681 
2039 
1851 
1141 
2061 

2056, 2281 
1339 
2281 

1680, 1684 
1680 
488 

1680 
1674 
571 

2162 
1326 

1225, 1651 
1680 
1651 
1680 
1680 
2281 

2214,2281 
1675, 1680 

1680 
2281 
1710 

1223, 1519 
1519 
1519 

1225, 1651 
1644 

1225, 1651 
916, 185&. 2272 

488 
488. 2292 

1263. 1330. 1387. 1669 
488 
488 
488 

126:J. 1330. 1387. 

• 

1887. May 23. § 9 
§ 10 

1889. Mar. 7, § 1 
1891. June 11, § 1 
1895. Apr. 3 

May 22 
June 18 

25 
26 

1897. May 25 
§ 1 

July 9, § 2 
1899. Apr. 11. § 1 

§2 
1901. May 21 

June 4, § 15 
1903. Mar. 13 
1905, Apr. IS 

Apr. 22. § 6 
1907. May 1. § 5 

May 8 
l\~ay 29, § 1 

§3 
June 7 

1909, Apr. 23 
Apr. 27 

12 
§4 

1911, Mar. 15. § 1 
30. 1 1 

May 11 
June 1 

June 8 
1913. Mar. 27 

May 9 
May 28 
June 6, § 1 

12 
§3 
§4 

June 12. § 13 
JUly 26. Art. VI, 1 1 

146 
1915, Apr. 21 

June 2, § 314 
June 7. § 13 

§ 21 
1917. June 7 

§6 
111 
§ IS 
§ 20 

1919. Apr. 4. § 1 
May 8 
May 21. § 11 

§ 12 
June 26, § 6 
June 30.130 
July 1, i 4 

21, § 15 
1921. May 5, No. 174 

May 25, No. 422, 1 14 

696 

s..'Ction 
1413, 1669 

488 
1680 
488 

1828 
1651 
2380 
1382 

1432,2056 
1683 

1223. 1519 
2281 
488 
488 

2162 
987.2281 

488 
1090,2498 
1225, 1651 

1669 
488 

1680 
488 

2380 
935, 1828 
488, 2292 

1382 
1411 

194a, 987 
488,2218 

488, 16i6a, 1681 
1681 
1674 
1382 

488,2239 
2281 
2047 
2016 
2016 
2016 
2016 
2090 

4<-. 2259a. 22tH 
1680 

1640. 1943 
2220 
2281 
1644 

1680, 2048. 2050 
2048.2531 

1681 
1681 
2051 
1651 
811 

1680 
2377 

4c. 1707 
l50a 
2281 

4c 
1684 
1680 

• 
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P&~NSYLV A.i.'HA 
[VoL I. II 1-724; Vol. II. U 725-1359; VoL III. II 1360-1863; Vol. IV. 111864-2284; \'01. V. U 2285-25971 

Section Section 
Diaul 1920 110291 1856a 

154 1681 § 10292 1382 
157 1651 1 10295 1282 
§I 58 1163 § 10296 1859.2219 
§I59 1163 § 10291 1212 
§737 987,2281 § 10300 2281 
§ 829 1680 §§ 10302-10305 219\1 
1995 150a § 10304 2195 

• 

§ 1181 1680 fi 10308 2195 
§ 12.53 1680 I 10310 1225, 1651 
§ 1254 2377 § 10311 1651, 1680 
§ 1473 2281 I 10312 1225. 1651, 1680 
§ 2186 1943 § 10315. 1275. 1651 
§ 7608 1275 § 10319 1681 
§ 7613 1681 §§ 10321-1032.3 1680 
§ 7619 1680 § 10329 1676 
§ 7721 2056. 2281 § 10332 1680 
§ 7865 1141 § 10333 1680,2373 
§ 7900 2281 § 10334 1225. 1239 
§ 8042 2061 § 10335 1680 
§ 8051 2039 § 10336 1239, 1275 
§ 8097 1851 110338 1275 
§ 8163 2191 § 10339 1680 
§ 8172 1263. 1330. 1387. 1413. 1669 I 10340 1680 
§ 8173 1339 § 10341 1680, 1684 
§ 8174 987. 2276 § 10342 1680 
§ 8175 1382 §§ 10343-10345 1710 
§ 8178 1411 § 10343 1223. 1519 
fi 8308 2048 § 10344 1519 
§ 8310 2050 § 10345 1519 
§ 8312 2048 § 10346 1680 
§ 8332 2051 § 10347 1681 
18409 2531 § 10348 1681 
§ 8685 1676.2162 § 10349 1644 
§ 8731 2162- § 10350 1675 

§§ 8738-8770 1651 I 10351 1213. 1644. 1680. 1683 
18753 2141. 2143 § 10352 1674 
18754 2141.2143 § 10353 1644 
18792 1225. 1651 § 10354 1644 
§ 8794 1225. 1651 § 10355 1675. 1680 
18795 1225. 1651 § 10356 2016 
18796 1225. 1651 fi 10357 2016 
§ 8797 1225. 1651 § 10358 2016 

U 8797-8801 1225. 1651 § 10359 2016 
§ 8802 1651. 1680 1 10361 1432.2056 
18817 1651 § 10653 2090 
18819 2141 § 10948 1326 
18824 1225. 1651 § 11236 1651 

§ § 8826-8835 1660 § 12499 811 
§ 8840 1225. 1651 § 12502 1674 
§ 8841 1676a 112503 571 
§ 8846 1651 § 12947 1163 

U 8908-8909 1225 112948 1163 
i 8908 1651 112950 1800 
18909 1651 112995 1680 
§ 8923 1225. 1651 § 13000 2162 
19005 1644 114560 1844 
§ 9063 488 114603 488 
19068 488 116251 1828 
§ 9149 2090 116253 1828 
19150 2498 116254 1828. 2281 
§ 10068 2215. 2281 § 17233 2047 
§ 10091 2281 § 17825 1665 
§ 10287 1387 § 18162 te.2281 

697 
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, 

• 

LIST OF STATUTES CITED 
[Vol. I. tll-72i; Vol. II. Ii 72S-1359; Vol. III. It 1360-1863; Vol. IV. if 1864-2284; Vol. V. II 228&-259i] 

§ 18201 
§ 18322 
§ 18557 
§ 18915 
§ 18929 
§ 18934 
§ 21385 
§ 21386 

Section 
1680 
2207 

1223, 1519, 1683 
1680 
1681 
1681 
,.SS 
488 
488 

1674 
2281 

936.1828 
488 
488 
488 

§ 1221 
U 1225-1230 

§ 1228 
1 1221.1 
§ 1231 
§ 1233 
11240 
11241 

§§ 1246 
11247 

§§ 1262-1270 
§§ 127S-1280 
§§ 1281-1288 
§§ 1300-1314 
1 1321 

§§ 3251-3253 
§ 3263 
§ 3264 

Section 
2137,2143 

1680 
209!! 
1466 
1053 
2099 
1163 
1163 
488 

488,2292,2375,2380.2395 
2404 
2425 
2458 
2404 
2425 
2527 
2527 
2527 

- § 21387 
§ 21604 
§ 21797 
121833 
§ 21837 
§ 21839 
121840 
§ 21841 
121844 
§ 21845 
121846 
§ 21847 
§ 218-18 
§ 21849 
§ 21850 
§ 21853 
121854 
§ 21855 
§ 21857 
§ 21859 
§ 21860 
121862 
§ 21863 
§ 21864 
§ 21865 
§ 21876 
§ 21943 
§ 20152 
§ 20158 
§ 20206 
§ 22011 
\ 22044 

2292 
488 
488 
488 
488 
488 
488 
488 
488 
488 
488 
488 

Code 01 Ci~ Procedu.re 1901 

, 

1330, 1387, 1413, 1669 
2380 
1640 

488, 916, 2218 
488,2272 

2281 
211'5 

ole 
1680 
1680 
1669 
2220 

4c, 1707 

§§ 1,2 
110 
112 
131 
1103 
1132 
§ 273 
1275 
§ 276 
§ 279 
§ 281 
§ 282 
1283 
1284 
§ 285 

§§ 28&-293 
§ 292 
§ 294 

PhUippine IllandS 

FedeTol £aIDa 

1902. July 1. P. I. Act. § 5 2252 
1397, 2191, 2252 

1 298, par. 3 
par. 4 
par. 5 
par. 6 
par. 8 
par. 9 
par. 10 
par. 11 
par. 12 
par. 13 

1916. Aug. 29, c. 416. § :3 

i§ 53-55 
§ 108 
§ 119 

§§ 129-138 
1184 
§ 191 
§ 326 
§ 327 
§ 683 

§§ 688 693 
§ 691 

§§706-1l5 
§§ 1214-1216 
§§ 1216-1224 
II 1216-1230 
U 1217-1230 

Ci~il Code 
1336, 2085 § 299 

2527 § 300 
2527 § 301 
2527 § 302 
2531 § 303 
2531 § 304 
1336 § 305 
1336 § 313 
1510 § 314 
2051 § 315 
2051 § 316 
2051 § 317 
1225 § 318 

1651. 1680 § 320 
1239 § 321 
1225 § 322 

698 

• 1676 
1835 
811 

2292 
2596 
1866 

946,966 
2571 

657,1082 
1750, 1768 

1480 
1455 
2113 

1189, 1195, 1199, 1225, 1230 
24'>-~,) 

2458 
2025 
2458 
2072 

1455. 1480 
1078 
1079 

1387, 1413 
2016 

689, 1938 
1480, 1597. 1605 

1597,2458 
1480 

1225, 1680 
1684 
1680 

1271, 1703 
1681 
1681 
2158 

1680. 1684 
1651. 1680 

1639 
1681 
1681 

1677. 1660. 1681 
1597. 1693 
1188. 1267 

1206. 1207. 1208 



, 
• 

PHILIPPINE ISLANDS PORTO RICO 
[Vol. I. II 1-724; VoL II. U 725-1359; VoL III. 111860-1863; Vol. IV. If 1864-:nB4: Vol. V. Ii 2285-2597) 

§ 323 
§ 324 
§325 
§ 326 
§ 327 
§ 328 
§ 329 
§ 330 
§ 331 
§a32 
§ 333 
§ 334 

S ""6 " '1.>0) 

§ 337 
§ 338 
§ 339 
§ 340 
§ 341 
§ 342 
§ 34.? 
§344 
§ 345 
§ 346 
§ 348 
§354 
§ 355 
§ 356 
§ 360 
§ 362 
§ 363 
§ 364 

par. 5 
f'ar. 8 
par. 9 
par. 10 
par. 11 
par. 12 
par. 13 
par. 14 
par. 21 
par. 22 
par. 23 
par. 24 
par. 28 
par. 29 
pur. 30 
par. 32 
par. 33 
par. 34 
par. 37 

U 365-368 
§371 
§ 37.5 
§ 381 
§ 382 
§ 383 

HOD 

par. 1 
par. 2 
par. 3 
par. 7 

§§ 402-411 
H06 
H07 

Section 
2125 
1290 

1297. 1298. 1302 
1300. 1301. 2132. 2137 
701. 2016. 2017. 2137 

1455. 1519. 1639 
1519 
2373 

111'6. 1225. 1651. 1676 
1163 
2527 

1963. 2499 
285 

2518 
2518 
2515 

1587. 2515 
2518 
2535 
2534 
2520 

95, 1213 
2529 
2531 
2!i05 
2527 
2530 
2137 
1684 
1703 
2532 
2525 

770 
736, 745, 748. 759. 761 

7i3. 914. 1890 
900. 905. 907 

1898 
~23. 987. 1270. 1985 

1028. 1263 
64.1104 

1861 
1062 
1710 
1411 
1411 
1382 
1389 
1411 
803 

1387 
2195 
1383 

1387. 1389. 1412 
781. 1890 
488. 1828 

2292. 2375. 2380. 2395 
488 
488 
488 
488 

1710 
2199 
2201 
2199 

H09 
§411 
§503 
§ 621 
§ 622 
§ 631 
§ 632 
§ 633 
§ 656 

Section 
2195 
2199 

21 
1510 
1510 
1304 
1302 

1310, 1320 
2531 

Penal Code 1911 

Gen. Ord. 58. § 15 488. 1387. 1397. 1411. 

§ 31 
§ 32 
§ 34 
§ 35 
§ 39 
§40 
§ 55 
§ 56 
§ 57 
§ 58 

2191. 2272. 2276 
1866. 1873 

1669 
488 
488 

1831 
1837 

488, 1828 
987. 2210. 2223, 2252 

2511 
488 

Adminutrati~e Code 1917 

§ 194 
§ 198 
§ 241 
§ 517 
§ 652 
§ 2478 

No. 
No. 
No. 

183, § 39 
496. § 47 
619. § 2 

§3 
No. 1130. § 1 
No. 1189. § 118 
No. 1243. § 1 
No. 1757. § 10 
No. 2352, § 24 
No. 2709 

1225. 1651 
1225. 1651. 167& 

1675 
150 

1639 
2572 

Se.!Bion Lawa 

Porto Rico 
Federal Lawa 

2281 
1225. 1651 

831 
831 

2201. 2252 
2186 
2252 
2281 
2377 
488 

1917. Mar. 2. § 2 1397. 2191, 2252, 2377 

Rettised Statute.! and Codes 1911 

§ 12 
§ 997 
§ 1386 
§ 1387 
§ 1388 
§ 1389 
§ 1391 
§ 1392 

§ 1393 
§§ 1394-1399 

§ 140.3. par. 3 
pur. 4 

1828 
1062 
2034 

1)57 
1371 
923 

2113 
1198. 1199. 1218. 1225. 

1230. 1269. 1275 
2425 
2458 
1072 

1430. 1455. 1480 

699 



LIST OF STATUTES CITED 
[Vol. I. 111-724; Vol. 11, II 725-1359; Vol. Ill. II 1360-1863; Vol. IV, If 186{-2284; Yo1. y, U 2285-2597) 

Section Section 
§ 1403, pur. - 1078 § 1520 1883 iJ 

par. 6 1387.1413 § 1521 770 
par. 7 2016 § 1522 736,745,748,753,759,761 
par. 8 689 § 1523 1890 
par. !) 1480, 1597. 1605 § 1524 900.905,907 
par. 10 2458 § 1525 1877. 1896. 1898 
par. 11 1480, 1597 § 1526 023.987,1270,1985 

§ 1404 2571 § 1527 1028, 1263 
§ 1406 488.1828 § 1528 64, 1104 
§ 1407 488 § 1529 1263, 1861 
§ 1408 488, 2292. 2375. 2380, 11530 1008,1013.2034.2056 

2385, 2395 § 1531 2210 
§ 1409 488,2292.2375,2380,2395 § 1532 987.2210.2223.2252 
§ 1410 1909,1910 § 1533 781,2210 
§ 1411 811 U 1534-1537 2,195 
§ 1416 1225. 1651, 1680 U 1540-1547 2050 
§ 1421 1684 U 1548-1557 1297,1304,1320,2051 
§ 1422 1680 § 1987 1225 
§ 1424 1681 § 2001 1225 
§ 1425 1681 § 2006 • 1225 
§ 1437 1680, 1684 Ciril Coda ~ 
§ 1438 1651. 1680 § 3177 2531 
§ 1439 16.39. 1677 § 3190 2531 
§ 1440 1681 §§ 3223-3225 1336 
§ 1441 1681 § 3223 2085 
51442 1680, 1681 § 3224 2085 
§ 1451 1597, 1693 § 3225 2085 
§ 1452 1234 § 3251 2527 
§ 1453 1206, 1207, 1208 §§ 3263-3267 1606,2527 
§ 1454 2125 § 3389 1336 
§1455 1290 § 3390 1336 
§ 1456 1297, 1298, 1302 § 3769 1510 
§ 1457 1300, 1301 Ii 3774-3780 2051 
§ 1458 701,702 U 3793-3802 2051 
§ 1459 2016 § 4288 1225 
§ 1460 2017,2137 §428~ 1225 
§ 1461 1455, 1519, 1639 § 4290 1225 
§ 1462 122!i, 1651, 1676. 1680 §§ 429H298 1651; 1680 
§ 1463 1163 §§ 429H304 1239 
§ 1468 2491 § 4291 1225 
§ 1469 2491 § 4292 1225 
§ 1470 95,278,285,287,1587,1684, § 4293 1225 

1703, 2137, 2499, 2505, 2510. i 4294 1225 
2515. 2018, 2520. 2527, 2529, § 4295 1225. 1269, 2143 

~0.2532, 2534,2535 § 4296 1225 
§ 1477 2525 § 4297 1225 

U 1478-1490 2199 § 4298 1225 
§ 1480~ 2201 § 4299 1225 
§ 1482. 2207 §§ 4299-4304 1680 
§ 1483 '2199 § 4300 1225 
51485 2195 § 4301 1225 
§ 1488 2199 § 4302 1225.2099 
§ 1495 803 § 4303 1225, 1466 
§ 1496 1710 § 4304 1225 
§ 1497 1710 § 4305 1053 
§ 1504 912, 1389, 1411 § 4307 2099 
§ 1506 • . 1380 § 4314 1163 
11511 1380 § 4315 1163 
§ 1512 laS9,1411 §§ 4318 4320 488 

U 1513-1516 2195 n 4335 4343 2404 n 1517-1529 1866 U 4351-4353 2425 
§ 1517 1867 U 4354 4361 2458 
11518 1837 U 4373-4387 2404 
§ 1519 781,1908 § 4394 2425 

7(0) 
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PORTO RICO RHODE ISLAND SOUTH CAROLIN'A 
[Vol. I. 111-124; Vol. II. Ii 125-1359; Vol. III. It 1300-1863; Vol. IV. II 1864-2284; Vol. V. II 228S-2S9iJ 

C04e oj Ciuil Procedlue 

15032 
§§ 5103-5105 
15358 

s.-ction 
1466 
2596 

1859b 

Code 01 Criminal Procedure 

§ 6022 
§ 6265 
16271 
§ 6272 
§ 6275 
16276 
§ 6277 
16278 
§ 6270 
16280 
16281 
§ 6282 
§ 6284 
16285 
§ 6290 
§ 6291 

Ii 6453-6469 
i 6457 
16462 
§ 6469 
16484 

1397. 1411.2191 
1866. 1873 

488 
488 

900.905.907.1380 
923. 987. 1270. 1985 

1028. 1263 
370 

2512 
2085 
1625 
2061 
2044 
2056 
1163 
1800 
2199 
2195 
1382 

1389. 1411 
1389. 1411 

Susion Law. 

1915. Mar. 11. No. 37. § 16 4d, 1835 
§ 24 

1916, Apr. 13, No. 19, I 9 
III 

1021, May 6, No.1, § 1 
July 16, No. 66, § 176 

Art. I, § 3 
§IO 
§I3 

Bhode blend 

Comlilution 1842 

196 
2220 
2377 
2377 
2281 

1828 
1397,2191 

2252 

General Law" Remi07l oj 1909 

c. 32, § 10 1819 
2090 
2220 

c.96,ll 
U 1, 17 

c. lOB, § 3 
c. 121, § 16 
c. 173, § 10 
c. 174, § 5 
c. 178, § 4 
c. 189. 13 
c. 213. § 16 

78, 1620 
1644, 1680 

1710 
'''11\ -. --

c. 292, § 9 
110 
116 
§ 17 
118 
619 
120 
122 
123 
§26 
§ 27 
129 
130 
132 
133 
134 
135 
§ 37 
§ 38 
§ 39 
§ 40 
142 
§ 43 
144 
§ 45 
146 
§ 47 
§ 48 
149 
150 

c. 300, 144 
c. 307, I 10 
c. 310, I 15 
c. 312, § 32 
c. 320, § 9 
e. 341, 13 
c. 346. § 6 
c. 347. § 5 
c. 349. I 12 

§ 26 
c. 354. § 65 
c. 356. I 17 
c. 831, I 21 

1909, c. 418 
1912, c. 831. I 21 
1915, c. 1185 
1921, c. 2081 

Art. I, I 17 
118 
§ 22 

South Carolina 

Comtitution 1895 

Section 
2201 
2195 
2195 
2195 
563 
W3 

1862,2220 
1411 
1382 
1382 
1669 

1389.1411 
1411 
1382 
1383 
1412 
1383 
488 

1411 
488 

1411 
1669 

488, 987 
488.2272 

488 
1290 

2008.2016 
1223. 1683 
1684. 1703 
1859.2219 

1680 
2281 

797.1185 
1681 

1215. 1681 
2039 
1339 
2061 
2281 
2281 
2191 
1326 
2220 

18 
2380 

4d, 1835 
2377 

2252 
1397. 2191 

2039 
c. 225, § 2 
c. 247. I 18 

1678 
1680 
1680 
1680 
2067 Code oj Ci"Dil Procedure 1922 

c.253, I 15 
c.254. § 22 

§§32-35 
c. 281. § 39 
c. 292. ~ 1 

H7-I3 
§8 

1710 § 15 
2475 § 271 
2510 § 274 
1681 § 328 
1163 § 343 
2199 1372 
2201 § 395 

701 

1411 
2195 
1828 
1466 
1681 
1710 
2281 



• LIST OF STATUTES CITED 
[Vol. I. If 1-724; VoL II. §§ 7!'-S-1359; Vol. Ill. n 1360-1863; Vol. IV. §118M-22M; Vol. V. II 2281>-2597) 

Section Criminal Laws 1922 
§ 401 2572 
§ 470 1620 
§ 476 2281 
§ 559 1163 
§ 589 2281 
§ 645 1062 
§ 662 1062 
§ 664 1062 
§ 665 1859. 2219 
§ 667 488 

§§ 667-674 (l16. 1856a. 2218 
§ 672 488 
§ 673 488 
§ 674 488 

U 676-681 2199 
§ 680 2195 
§ 682 2199 
§ 683 488 
§ 684 488 
§ 685 1411 
§ 686 1382 
§ 687 1411. 2207 
§ 688 1411.2206 
§ 689 2207 

I§ 692. 693 2195 
§ 694 1411 
§ 695 1382.1411 
§ 698 1382. 1411 

§§ 701. 702 1290 
§ 703 1675 
§ 704 488 
§ 705 1680 
§ 707 1271. 1684. 1703. 2558 
§ 708 1681 
§ 709 1680 
§ 710 1680 
§ 711 1680 
§ 712 1225. 1651 
§ 713 1225. 1651 
§ 714 1676a 
§ 715 1676a 
§ '116 1290. 1318. 1651. 1680 
§. 717 1290. 1318. 1651. 1680 
i 718 1519 
§ 720 1693 

§ 184 
§ 189 
§ 253 
§ 315 
§ 354 
§ 712 
§ 714 
§ 857 
§ 3763 
§ 3783 

§ 706 
§ 740 
§ 859 
§ 3553 
§ 3865 
§ 5218 
§5233 
§ 5304 
§ 5348 

§§ 5384. 5390 
§ 5527 
§ 5527 
§ 5557 
§ 5558 
§ 5569 
§ 5570 
§ 5572 
§ 5573 
§ 5574 
§ 5747 
§ 5972 

Art. III. § 2 
§ 28 

VI. § 7 
§9 
§25 

§§ 722-72G 1383 § 103 
§ 727 1698 § 127 
§ 728 1210, 1240. 2132 § 152 
§ 747 1197. 1212, 1213 § 161 
§ 967 2252 § ISO 

... Code 0/ Criminal Procedure 1922 I ~~ 
§ 296 . 2061 § 525 
§ fla8 1850. 1851 § 526 
§N3 2191.2201 §527 
§ 951 1397. 2191 § 529 
§ 966 488 § 541 
§ 967 488. 2281 § 545 
§ 968 2281 § 569 
§ 969 2281 § 570 
§ 970 488. 2281 §§ 575-579 
§ 976' 1382. 1411 § 580 
§ 1034 1828 §§ ZGir585 
~ 1035 1326 § 089 

702 

Civil Code 1922 

Section 
2044 
2044-

488 
1674 
1339 
1710 

1382. 1411 
1674 
2281 
2281 

1680 
1680 
1680 
1674 
1675 
1163 
2281 
2090 
2054 
2281 
1665 
1110 
1510 
1510 

1304. 1310. 1320 
1304. 1310. 1320. 1511 

1681 
1681 
2050 
1644 
2203 

South Dakota 
C01I8tittdion 1889 

Re-tti8ed Code 1919 

1828 
2281 

1397. 2191 
2252 
2039 

2085. 2086 
1644. 1680 

2527 
2067 
2527 
2527 
1675 
2520 
2408 
2408 
2408 
2054 
2169 

1239. 16700 
2054 
1676 
1634 
2054 
2195 

· 
• 
• • 

", · . . ." . ," 



• 

SOUTH DAKOTA 
[Vol. I. 111-724; Vol. II. 11725-1359; Vol. III. II 138(H863; Vol. IV. 111864-2284; Vol. V. It 2285-2597) 

Beetioll Section 
1609 2050 12779 1387. 1389. 1412. 1681 
§ 624 2051 12892 1660. 1710 
1640 1510 12947 1163 
§ 644 

• 
2471 12979 488 

t 650 2458 f 2983 133 
§ 666 2474 § 3048 1660 
t 848 2520 13095 1225 
§ 860 2425 § 3211 797. 1304. 1310 
t 861 2410 § 3214 2106 
§ 869 2458 § 3226 1304 
f 874 2458 13227 1310. 1320 
f 875 2461 132"28 1326. 1413 
§ 883 2477 13262 1710 
§ 908 2455 13623 2281 
f 1339 1639. 1680. 1710 13654 2281 
11347 1710 13759 488 
§ 1577 2054 13792 2281 
12196 1859 § 3893 1620 
§ 2197 2596 § 3958 2281 
f 2275 1466 § 4.076 2281 
f 2367 2572 IH09 488 
f 2505 1866. 1873 § 4361 2281 
f 2507 1163 14410 131;17. 2191 

II 2596-2599 1062 § 4412 2252 
f 2679 1651 14476 1326 
§ 2699 2281 § 4504 1326 
§ 2711 2596 14575 1326 • 

f 2712 1859. 2219 14619 1326 
U 2713-2716 185&.2218 § 4681 4 
12714 966 14682 4 
12715 916. 2207 §§ 4689 4690 2360 
f 2717 488. 2218 § 4702 1851 
12718 l:m. 1672. 1684. 1702 § 4712 1851 
f 2719 1681 § 4868 1873 
§ 2720 1681 i 4872 2649 
f 2721 1710 § 4874 2497 

Ii 2722-2723 1681 § 4877 488 
12724 1225. 1290. 1651. 1676a § 4878 488 
§ 2725 1225. 1651. 1676a § 4879 488.2271 
If 2726-2727 1639 § 4118O 4 
12728 1680. 1681 § 4882 2056 
12729 2531 14883 2044 
§ 2730 2292. 2378. 2380. 2395 14884 2061 
12731 2292. 2380. 2395 § 4895 1163 
12732 1909. 1910 § 4896 1800 
12733 1828.2194 § 4900 2512 

112734-2744 2199 § 4901 2085 
12737 2207 14902 1:1:19. 1625 
12738 2201.2207 14960 1411 
12742 2195 §§ 4992-5005 2199 
12745 2199 § 5003 2207 
12746 2199 § 5005 2195 
f 2747 2195 § 5010 1382 
§ 2748 2201 15015 1389. 1411 
12749 1828 15016 2199 
§ 2754 1710 § 5022 1382 
§ 2757 1411 § 5029 1389 
12760 803 § 5080 2195 

U 2762-2763 1382 15082 2195 
12764 803 § 5124 1680 
f 2766 1387 § 5125 1684 
f 2767 1681 15158 1684 
12769 1411 § 5241 1680 
.2777 1383 § 5242 1680 

703 



LIST OF STATUTES CITED 
r/ol. I, Ii 1-i24: Vol. U, Ii 725-1359: Vol. III, U 1360-1863; Vol. IV, II 1864-2284; Vol. V, It 2285-2597) 

§ 5308 
§ 5338 
§ 5388 
153811) 
§ 5872 
§ 6224 
16247 
16354 
§ 6448 
§ 6467 
§ 6588 
§ 6601 
§ 6625 
§ 6659 
§ 6870 
17351 
§ 7352 
17355 
§ 7356 
17384 
17668 
§ 7671 
§ 7710 
17744 
§ 7749 
§ 7760 
§ 7767 
17776 
18001 
18069 
18080 
18087 
18135 
18194 
18462 
18765 
18812 
§ 8920 

. § 8923 
§ 8942 
19124 
19463 
19466 
,9497 
19505 
19517 
19518 
19519 
§ 9801 
§ 9913 
19972 
§ 9998 
§ 10071 
§ 10183 
§ 10184 
§ 10309 
§ 10324 
1'10391 
§ 10524 

1913. c. 162 
1919, Feh. 21, c. 164 

c. 24fl 

~cction 
2201 
1680 
2195 
1680 
1680 
2195 

1680. 1684 

1919, Feb. 21. c. 284 
Mar. 11. c. 296. § 8 

1921. c. 179 
c.230 
c.352 
c.411 
c.413 

TfmneBlM 

Section 
2220 
2281 

563.2220 
1430. 1432 

1239.16700 
1382 
2195 

40 
1680 
1163 
2195 

40 
40 
40 

Art. I, § 9 
Constitution 1870 

1397.2191.2252 

2408 
1382 
1379 
2207 
2195 
2281 
1680 
1680 

4c 
40 

1676. 1680. 2195 
1680 

40 
40 

2195 
2195 

1680, 2195 
40 

150,1680 
1665 

40 
1680 

1683. 1710 
2195 
2377 
1680 
2195 
2220 
2195 

4c 
2195 
2195 

40 
1672 
2287 

1644. 1680 
196.987 
4<1,2220 

40,2090,2220 
1828 
1326 
1605 

1265 
I 312a66 
I 32Sa73 
§ 809a2 
11045 
§ 1135a22 
§ 15~6 
§ 1577 
§ 1587 
§ 1589 
§ 1856 
§ 2033 
§ 2065 
§ 2617 
§ 2677a7 
130520.58 
§ 3059a19 
13059u23 
§ 3059a27 
§ 3059a32 
§ 3059a33 
§ 3079a18 
§ 3079a286 
§ 3079a292 
§ 3079a328 
§ 3079a3!.'9 
§ 3118a38 
§ 3203 
§ 3204 
13205 
13210 
§ 3273a1' 
§ 3369(;.. :.i 
§ 3369alo., 
§ 336PI%1l2 
§ 34',.',< 18 
§ 3518 
§ "~'I ... 

t .I'~" .' 
§ ': :} ,. 4 ':.' ~ . .., fl,.., 

I ~f'."" I • 
".' ~,}'.\(~ ., 

I 36ir:"",,·., 
§ 3654a92 

Shannon'l! Code 1916 

1639, 1672, 1680. 1710 
1674 
2281 

§§ 3687-36\)0 
§ 3681' 

, 

§ 3704 
13711 
I 3711a3. 

1856 § 3748 
2207 § 3761 
1708 § 3762 

704 

1680 
2195 

1352. 1674 
4c 

1674. 1680 
2281 
2509 
2509 
2509 
1672 
11113 
1672 
1680 
2090 
2054 
2377 
1680 

4c 
2195 
2195 
2281 

4c 
2195 
2195 
1620 
1680 
IfM 
1675 
1675 
1675 

1382, 1411 
2162 
1680 
1680 
1683 
1680 
2054 

40.2195 
4c 

2195 
4c 
4c 

1563 
1163 

1225. 1651 
1225. 1651 
1225, 1651 
1:~25. 1651 

2143 
2143 

, . . , 

.. ' .. ' 
" I _I. 

~ .,' 



TENNESSEE . TEX.-\'s 
[Vol. I. Ii 1-.24; Vol. II, §§ .2.5-13:'0; Vol. nr. §~ 13G0-1S63: Vol. n'. §§ ISG-l-22S4; Vol. V. U 22S5-25!li) 

§ 3763 
§ 3178 
§ 3786 
§ 3792 
§ 3896 
§ 3898 : 
§ 3899. 

• 

§ 3900 
§ 3904 
§ 3910 
§ 3911 
§ 3913 
§ 3915 
§ 3()20 
§ 3924<110 

§ § 3929-3932 
§ 4212 
§ 4608 
§ 5164a9 

§§ 5363-5364 
§ 5551 
§ 5552 
§ 5553 
§ 5554 

§§ 5556-5559 
§ 5560 
§ 5562 
§ 5563 
§ 5564 
§ 5565 
§ 5569 
§ 5573 
§ 5574 
§ 5575 
§ 5576a2 
§ 5578 

§§ 5579-5582 
§ 5583 
§ 5584 
§ 5585 
§ 5586 

§§ 5587-5588 
§ 5588al 
§ 5590 
§5592 
§ 5593 
§ 5594 
§ 5595 
§ 5596 
§ 5596al 
§ 5597 
§ 5598 
§ 5599 
§ 5600 
§ 5GOI 

§§ 5602-5615 
§ 5608 
§ 5609 
§ 5610 
§ 5616 
§ 5624 
§ '"6'>:--) _iJ 

§ 5C:.!fo 
t 56:.!7 

• SectIon 
2143 

1:!25. 1651 
1225. 1651 
1225. 1651 

2051 
2050 
2050 
2051 

1200. 1304. 1310 
1304. 1310 

1267 
1681 
1681 
1G81 
1G81 
1681 
20n7 

1~~5ga 

1620 
1G78 
1828 
1828 
1828 
1828 
259G 
2016 
l5I!) 
1519 
1519 
1519 

1074. 1223. 1683 
1651. 1GSO 

1680 
1225 1651 , 

2109 
1678 
1681 

1639. 1680. 1G84 
1680. 1G84 

1684 
2573 
1680 
1680 
1680 

§ 5628 
§ 5631 
§ 5632 
§ 5637 

§§ 564G-5647 
§ 5657 
§ 565Dal--1 

§§ 566-1-5GGS 
§ 5G71 
§ 5672 
§ 5678 
§ 5G82 

§§ 5G8-1-5G93 
§§ 5G9-1-5G!J6 

§ 5785 
§ 5786 
§ 6271 
§ 6351 
§ 6351al 
§ G-156 
§ G6:.lS 
§ GG55 
§ 6859 
§ %6Ball 
§ 68G8aZO 
§ 70li 
§ 7020 
§ 7021 
§ 70·13 

§§ 7046-7048 
§ 7054 
§ -0--I ill 

§ 71D9 
§ 7281 
§ 7282 
§ 7343 
§ 7354 
§ 7355 
§ 7356 
§ 7357 

§§ 7358-736f) 
§§ 757 -1-757t1 

§ 75S1 

Se8s1on Laws 

Section 
2206,2371 

1411 
1382 
803 

1382 
803 
803 

2195 
1383 

1383. 1387 
1412 

1387. 1412 
1856a. 1859 

1197 
2292 

488 
4 

21 
21 

63,2061 
2039 
488 
488 

2281 
2281 
1326 
1837 
132G 
2360 
2281 
1851 
1851 
488 

2203 
2203 
1710 

4 
1397 

1382, 1411 
}GSO. 1684 

2199 
1411. 2199 

488 

·1S8 
~S8. 935, ] 828 

HlO!) 
4~S 
488 

1!l1!J. A/lr. 15, c. 123. § 25 
.·\)Jr. If), c. 130 

2220, 2221. 2380 
2110 

2510a Hl:lI, c'. W:?, Apr. 9 

488 
488 
488 

1837 
488 

Art. I. § 5 
§10 
§ ..... , --

TexaB 

Constitution J ~ TG 

• 

1828 
l:m7, 1:398.2191. 2252 

2039 488.1869.2272 
2199 
2201 Revised Cit"iZ Statutes 1911 
2195 § 9 
2195 § 152 
2195 § 588 

1411.1412,2206 § 591 
1411. 2206. 23i! § 1131 

1411 § 1132 
1382 § 1188 

705 

1828 
2090 
2596 
1675 
1680 
1678 
2377 



• 
• 

LIST OF STATUTES CITED 
[\'01. I, H 1-724; Vol. II, H 725-1359; Vol. III, H 1360-1863; Vol. IV, H 186-1-2284; Vol. V, §§ 22S5-2597J 

• 
§ 1321 
§ 1918 
§ 1951 
§ 1952 
§ 3234 
§ 3267 
§ 3268 
§ 3270 
§ 3272 
§ 3273 
§ 3274 
§ 3275 
§ 3327 

:::icrtion I 
167S, 113):;0 

OJ' !J5 -,,). 

1866, 1873 
1866, 1878 

1382 
1304,1310, 1320, 1411, 1710,2051 

2052 
2050 

1 "~8 "0'" _I , .. 0_ 

1326 
1:J26 

§§ 3640-3U4U 
§ 3G40 
§ 3643 
§ 3646 

§ .5861 
§ 6655 
§ 6668 

§§ 67U7-6777 
§§ 67i8-6785 

§ 6855 
§ 6856 
§ 7160 

§§ 7i43-7746 
§ 7747 
§ 7749 
§ 7810 
§ 7SH 
§ 7817 
§ 7861 
§ 7870 
§ 7871 

Section 
4d 
4c 

2281 
1275 
1660 

1676a 
1225, 1651, 1676a 

150 
1848 
1665 
1225 
2281 
2219 
2281 
2050 
1510 
1510 

§ 3647 
§ 3648 

141:1, 161>1 
1678 
2199 
2207 
2201 
2195 
2~18 

811 
1411 
1382 

las:!, 1387 
811 

18iiGa, 2218 
1382 
80a 

18 
1389 

18, 1411 
lS56a 
2218 

9I1l, 2~IS 
9}O, 2218 
488,516 

Revised Penal Code 1911 

§ 3649 
§§ 3650-3652 

§ 3653 
§ 3661 
§ 3663 
§ 3664 
§ 3671 
§ 3672 
§ 3675 
§ 31377 

§ § 3679-3(184 
§ 3679 
§ 3680 
§ 31384 
§ 3688 
§ 3689 
§ 31390 
§ 3691 
§ 3692 
§ 3693 
§ 3694 
§ 31395 
§ 3696 
93697 
§ 3698 
§ 3699 
§ 3700 
§ 3701 
§ 3702 
§ 3703 
§ 3704 
§ 3705 
§ 3706 
§ 3707 
§ 3708 
§ 3710 
§ 3711' 
§ 3713 
§ 4633 
§ 4901 
§ 4951 
§ 52·1C,..2:J,-2G,-42 
§ 5517 
§ 5705 
§ 5707 

§1l 
§ 34 
§ 40 
§ 52 
§ 91 
H85 
§ 489 
§ 4!H 
§ 506e 
§ M7 
§ 574 
§ 'c'" OJ .. -,..., 

2511 
1832 
2501 
2512 

§ ,!)S8J4 88 

§ 59:~c 

488 
2085 
2085 

1644, 2085 
488, 2281 

2281 
2056, 2281 
2056, 2281 

2281 
2281 
1625 
2239 488 

488 
488, 1828 

1684 
1680 

1680, Hi81 
1665, 1680 
1678, 1680 
1675, 1680 
Hi:l9, J()SO 
1225, 1651 

1225, 1651, 1676a, 2143 
1651 
1651 
1275 
127& 
1705 

1215, 1681 
1680 

§ 607 
§ 640a 
§ 640c 
§ 663 
§ 713 
§ 758c 
§ 796 
§ 940 
§ 1084 
§ 114a 
§ 1178 
§ 1184 
§ 1199 
§ 1292 
§ 1449 
§ 1450 
§ H6!l 

1674 § 4 
2596 § 12 
1678 § 15 

1074, 1683 § 23 
488, 2067 § 24 

2281 § 295 
2452 § 300 

4c, 22~0 § 303 
2281 § 416 

• 
14613 § '13!) 
2531 ~ ·V.·1 

706 

488, 2085, 2239 
2281 

63,246 
2281 
1828 
1249 
2081 

63,246,247 

Revi .• cd Code 0/ Criminal 
Procedure 1911 

73 
2281 
2281 
1246 
488 
488 

2281 

1397, 2191. 2252 
1828 
2039 
1835 
1397 
1326 
1326 
2201 
2360 
2360 
1851 

.. . 



TEXA~ UTAH 
IVol. r. II 1-724; Vol. 11. H i25-la5\!; \'01. lfl. H 1360-1863; Vol. IV. Ii 1864-221;4; Vol. \'. Ii 2255-2597] 

U 525-550 
§ 539 

§§ 603-616 
§ 717 
§ 718 
§719 
§720 
§721 
§723 
§729 
§730 
§784 
§ 788 
§789 
§790 
§791 
§792 
§ 793 
§ 794 
§795 
§796 
§ 7!}7 . 
§79B 
§799 
§ 800 
§ 801 
§ 802 
§ 803 
§ 804 
§ 806 
§ 808 
§ 809 
§ 810 
§ 811 
§ 813 
§ 814 
§ S15 
§ 816 
§ 817 
§ 818 
§ 825 
§ 828 
§B32 
§ 833 
§ 834 
§ 837 
§ 976 
§ 1065 
§ 1086 

• Section 
2199 
2207 
2595 

1866, 1873 
1866, 1878 

1837 
1837 
1837 
1837 
488 
488 

4 
olli8 

488, 2061 
488 "''''-,') , -... -

4"s 0,_ 

784 
488 
488 
488 
488 
488 

1909 
2372 
1909 
2056 

488 
2039 
370 

2042 
1430, 1445 

8;' I 
831, 851, 852, 857 

2113 
1302 
2016 

900. 905 
811 

1:;»2. 1:,1:m, 1411 
1389 
1382 
1382 
1411 
1411 

1:l7~. 1375. 1413 
2354 
1326 
1326 
1326 

Utah • 
Cona/itu/ion 1895 

Art. 1. § 4 
§ 12 
{; 19 

, Srction 
1828 

488. 1397, 2191. 2252 
2039 

Compiled Laws 1917 
§211 
§ 2S:! 
§ 326 
§364 
§ 384 
§477 
§ 556 
§617 
§ 786. par. 18 
§ SH6 
§ 86i 
§ 918 
§ 97G 
§ 1510 
§ 1552 
§ 1590 
§ 178!) 
§ 18IG 
§ 1820 
§ 1845 
§ 1879 
§ 1885 
§ 1923 
§ 1960 
§ 2021 
§ 20.33 
§ 2034 
§ 2354 
§ 23n 
§2549 
§ 2999 
§ 3030 
§ 30i7 
§ 3079 
§ 3130% 
§ 314!) 
§ 3152 
§ 3228 
§ 3356 
§ :~36ol 
§ 3:.li:.l 
§ 341i 

150 
ole 

2594 
4e 

488 
1225, 1651 
1680, 1684 

16&0 
1680. 1684 

!GSO 
1680 

1683, 1710 
2195 
1664 
2195 
1705 

1835, 1837 
4d 
4c 

222 
1669 

1387. 1389, 1413. 1669 
2044 
1674 
2195 

4c 
2259c 
2281 
2281 
2201 
2067 

:n95,2377 
4e 

2195 
4e 
4e 

2220 
1326 
1680 
1708 
2281 

Session L.aWB 

1866. Nov. 13. p. 22.3 

§ § 3895- 389(1 
§ 3895 

1356 § 42.54 

1639. 1680 
1710 

1680, 1710 
1675 

4e 1903, c. !lol. p. 119 
1905, c. 59 
1907. p. 219 
1911, c. Ifi 

c. 55 
p. 29 
p. 218, § 5 

1913, c. 69 
c. 101 
c. lOG 

1917. c. 103 
1919, 2d Sp. Sess., c. 78 

2281 § 4: . .'98 
lS32 § 4322 

851 § 440S 
2281 § 4446 
2281 § 4447 

488. 2281 § 4495 
1674 § 4495 

150 § 4513 
488 § 4812 

2281 § 4820 
4e, 2220 § 4821 

2281 § 4823 

707 

4c.2195 
4e 
4c 
4e 

1249 
1626 

488, 1405 
2377 

4e 
2195 
1680 
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LIST OF STATIJTES CITED 
[Vol. I. 111-724; Vol. II. II 725-135&; Vol. Ill. II 136(H863; Vol. IV. Ii 1864-2284; Vol. V. U 2285-2597) 

§ 4822 
§ 5058 
§ 5402 
§ 5719 
§ 5978 
§ 6048 
§6119 
§ 6120 
§ 6319 
§ 6322 
§ 6327 
§ 6328 
§ 6330 

§§ 6347-6381 
§ 6381 
§ 6489 
§ 6598 

§§ 6786-6787 
§ 6802 
§ 6B07 
§ 6893 
§ 6902 
§ 6963 
} 6978 
§ 7076 
§ 7083 
~ 7084 
§7085 
§ 7086 

§§ 7088-7089 
§ 7090 
§ 7091 
§ 7092 
§ 7093 
§ 7094 
§ 7095 
§ 7096 
§ 7097 
§ 7098 
§ 7099 
§ 7107 
§ 7108 
§ 7109 
17110 

Section 
2259a. 2281 § 7142 

1644. 16BO § 7143 
2090 17147 

1674. 1680 §§ 7148-7151 
4c I 7154 

1640 § 7155 
21M § 7156 
2154 § 7164 
1510 § 7168 
1510 § 7169 
2050 § 7172 
2050 17176 
2051 § 7177 
2458 § 7178 
2475 17179 
1466 171BO 
1848 § 7182 
2595 § 7183 

1866. 1873 I 7184 
1163 17185 
1062 §§ 7194 719!l 
2195 § 7198 
2281 § 7203 
2354 § 7204 

2162. 2571 § 7205 
1684 17207 
16BO 1 7208 

1271. 1703 1 7209 
1662 § 7251 
1681 § 7479 
2158 17572 
1680 17573 

1651. 1680 § 7590 
1639 § 7866 
1681 § 7900 
1681 1 7950 
1680 § 8060 
1680 I B075 
1239 U 8('.)S-8101 
1639 § 8101 

1597. 1693 U 8112-8115 
1206. 1207. 1208 1 8113 

2125 § 8166 
1290 § 8285 
1302 § 8535 
1300 § 8553 

1455. 1519. 1639 1 8555 
1676 § 8568 
1267 § 8573 

§ 7111 
17112 
17113 
17114 
17115 
17117 
17118 
§ 7122 

1208. 1225. 1230. 1269. 1651. 16BO II 8748-8749 

§ 7123 
17124 
§ 7125 

§§ 7127-7139 
17128 
17129 
17131 
17134 
17137 
17139 
§ 7140 
§ 7141 

2525 18750 
488. 923. 1828 § 8767 

488 § 8782 
488. 2292. 2378. 2380. 2395 § 8815 

1909. 1910 § 8822 
2199 § 8848 
2195 f 8878 
2201 § 8879 
2207 § 8975 
2195 f 8978 
2199 II 8982-8983 
1411 § 8984 
2210 § 8986 

987. 1210. ZOllO. 2223. 2252 § 8987 
708 

Section 
781.2210 

2195 
2195 
1828 
1710 
1710 
1680 
1382 

1389. 1411 
1382 
B03 

18 
1411 
1411 
1382 
1411 

912, 1387. 1389 
1382 
1382 
2195 
1383 

]387. 1389. 1412 
2596 
1859 

1387. 1389, 1413. 1669 
1837 
2549 

2549.2567 
1862 
2595 

1304. 1310. 1320 
l:t?6. 1413 

2052 
1710 
2281 

987.2281 
2281 
2557 
488 
488 
488 

488.2063.2085 
2281 
2513 
488 

1397. 1411. 1413.2191 
488.2252 

1326 
1326 
18.37 

1326,)669 
1382. 1387. 1411. 1413 

1851 
2360 
1851 
2042 
1851 
1851 

1866, 1873 
2497 
488 

2039 
2512 

]339. 1625 

, , 



UTAH VERMONT 
[Vol. I. 111-724: 'Vol. II. II 725-1359: Vol. III. If 1360-1863; VoL IV. Ii 1864-2~; Vol V. II 2285-25971 

§ 8988 
§ 8989 
18991· 
18992 
§ 8999 
§ 9000 

§§ 90049006 
59005 
§ 9053 
59275 
19276 
§ 9277 
59278 
59279 
§ 9280 

U 9284 9289 
59289 
59293 
§ 9301 
§ 9307 
§ 9314 
19323 
19330 

Section 
2061 

.1625. 1684 
2044 
2056 
1800 
1163 
2549 
2557 
1411 

4.488 
4 

1387. 1389. 1413. 1669 
488 

~88 ')')-,') "276 :.I' • __ _. __ 

488 
2199 
2207 
2199 
1382 

13S!). 1411 
1382 
1411 
1866 

§ 1628 
§ 1671 
§ 1868 
§ 1887 
§ 1888 

if 1890-1893 
§§ 1894-1897 

§ 1900 
§ 1901 
§ 1903 
§ 1906 
§ 1909 
§ 1918 
§ 1920 
§ 1928 
51932 
5 1933 
52044 
§ 2045 
52082 
§2485 
§ 2496 

Surion Law! 

§ 2505 
52556 
52564 
52571 1919. Feb. 17. c. 24 

Mar. i3. c. 36 
c.63 

Mar. 20. c. 52 

2509 
1387. 1389, H1a. 1669 

4c 
§ 2620 
§ 2621 

1921. c. 67. Mar. 21 

o. I. Art. 3 
Art. (j 

Art. 10 

136 
539 
588 

If 251-256 
51 252. 254 
1364 
§ 368 
1375 
§ 376 
1492 
§ 542 
1557 
1582 
§ 588 
§790 
1813 
§ 969 
§l000 
§ 1050 
§ 1051 
§ 1061 
§ 1074 
§ 1400 
11510 
§ 1592 

Vermont 
C onatitution 1793 

Gcne1'al Law! 1917 

2220 
2220 

1828, 2252 
2192 

1397.2191 

§ 2742 
52748 
§ 2751 
§ 2752 
52851 
53187 
§ 3196 
53208 
53210 
53211 
53220 

7 § 3221 
1350 53225 
1640 § 3502 

4c 53541 
1382 § 3558 
1680 5 3574 
1680 § 3614 
1680 53615 
1680 5371Cl 

4c 53798 
1680 53839 
1680 53875 

4c 53876 
1680 § 3882 
1674 § 3944 
2377 § 3958 
1680 53978 

4c § 3979 
1678 ~ 4951 
1678 §§ 4951-4953 
1678 § 4952 
2377 § 4968 
1086 55010 
2281 55096 

617 § 5321 

709 

Section 
1669 
1681 
1466 
1164 
1837 
488 
488 

582.2252 
2281 
1680 
2195 
1411 
1382 
2195 
1383 

1387. 1681 
18 

1859 
1672 
1210 
1660 
2192 
2360 
2201 
1382 
1326 

563. 1152. 1862, 2484 
1152, 1862 
1225, 1651 
1225, 1651 

1290 
1290 
1675 
1681 
1411 
2050 
1510 
1510 
1304 

1310, 1320 
ll.lhl 

. 1G81 
2063, 2085, 2~39, 2252. 2338 

2067 
1835 
2281 
2281 
2066 

1644, 1680 
1680 

1225, 1680 
1680 
1680 
1680 
1680 
1680 
1275 

2259a 
1859 

2259a 
1680 
1680 
1680 
1680 



LIST OF STATUTES CITED 
[Vol. I. If 1-724; VoL U, U 725 1359; Vol. III. H 1360-1863; VoL IV. §§ 1864-2284; Vol. v. II 228S-2597) 

• 

§ 5371 
§ 5761 
§ 5795 
§ 5909 
§ 5962 
§ 6032 
§ 6034 
§ 6290 
§ 6593 
§ 6613 
§ 6617 
§ 6787 
§ 7010 
§ 7059 
§ 7240 
§ 7473. Form 9 

Session Lawa 

1919. Mar. 27. No. 72 

Apr. 
Apr. 

., ,- 1"6 u, J."IiO. ... 

S, ~o. 158 

Virginia 

Sectiun 
1074 

4e 
2220 
1674 
1680 
1672 
1672 
1672 

238 
1326 
1326 
2039 
2085 
2281 

2292. 2311 
1828 

1225. 1644. 1651, 
1680, 1681. 1684 

1859 
4c I 

§ 3711 
§3714 
§ 3723 
§ 3845 
§ 3868 
§ 4178 
§ 4389 
§ 4413 
§ 4415 
§ 4425 
§ 4498 
§ 4579 
§ 4621 
§ 4675 
§ 4777 
§ 4778 
§ 4779 
§ 4780 
§ 4781 
§ 4810 
§ 4843 
§ 4814 
§ 4860 
§ 4906 

Constitution 1902 
§ 4969 
§ 5098 
§ 5106 
§ 52·14 
§ 5245 
§ 5251 
§ 5252 

Art. I, § 8 
V, § 14 

§ 155 
§lS6 

§ 35 
§ 55 
§258 
§ 307 
§ 417 
§ 570 
§ 1017 
§ 1032 
§ 1119 
§ 1136 
§ 1150 
§ 1178 
§ 1260 
§ 1580 
§ 1610 
§ 1611 
§ 1612 
§ 1614 
§ 1645 
§ 1650 
§ 1678 
§ 1713 
§ 1791 
§ 1902 
§ 1910 
§ 2216 
~ 2227 
§ 2618 
§ 2680 
§ 2977 
§ 3339 
§ 3580 

Code 1919 

1397. 2191. 2252 
1828 

4e 
4e.2195 

§ 5261 
1828 § 5680 

4e § 6013 
2281 § 6014 
1680 § 6082 
1239 ~ 6093 

4e § 6125 
2090. 2220 § 6126 

2054 § 6128 
1674 §§ 6189-6193 
1674 § 6190 
1674 § 6193 
1674 § 6194 

4e § 6195 
1644 § 6196 
2195 § 6197 
1680 §§ 6197-6198 
1678 § 6203 

4c § 6205 
1680 § 6206 

40, 2195 § 6207 
4e § 6208 
4c § 6209 

4e. 2195 § 6210 
2195 § 6211 
2220 § 6212 
2195 § 6213 
2377 § 6214, 

1411. 2371. 2373 § 6215 
1665 § 6216 
1665 § 6217 
1275 §§ 6217-6221 
1674 § 6218 

710 

Section 
4e 

2195 
4e 

1680 
1680 
2195 
2039 
2061 
1411 
2281 

488,2281 
488 

1674 
2281 

488 
488. 2272. 2276 

488.987 
488. 2281 

852 
1326 
1837 
1326 
1851 
1835 
2201 
1644 
2067 
1510 
1510 
1681 

1185. 1310. 1382. 1411 
~ 1411 
1675.2165 

1163 
1800 

1859a 
2596 
2596 
2596 
2123 
1684 
2572 
1680 
2167 

1225. 1651 
1664 
2167 

167·i. 1680. 1681. 2162 
488. 1660 

16H 
IG80 

1644. 16,)1. 1676. 1680. 16Bl 
488.2218 

1576.2065 
488 
488 
488 

. ,488.2218 
488. 916, 2218 
900. 905. 1028 

1263 
2195 
2199 
2207 

, , 
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YIRGIXIA \YASHINGTON 
• 

(Vol. I, II 1-;2·1; Vo1. II, ~l ;~.j-1359; Vol. Ill, U 1360-1863; Vol. IV, H IS64-!!~S4; Yol. y, H 228:;.-2597] 

§ 6220 
§ 6222 
§ 62231 
§ 6224 
§ 6225 

§§ 6225 6226 
§ 6226 
§ 6228 

§§ 62'?:"; 6229 
§ 6231~ 
§ 6233 
§ 6235 
§ 6236 
§ 6237 
§ 6238 
§6239 
§ 6241 
§ 6331 

1902, § 155 
1912, Mar. 13 
1914, Mar. 14 

'Session LflU.·S 

Seotion 
2201 
2195 
811 

1710 
488, 1856a, 2218 

')"6-_~ I 

1856a 
1387 
13S2 
'1411 
13S!) 

'13S3 
l856a 

IS5!), 22l!l 
lSI;()a, 11;D9 

!?531 
1 ".- 'G-1 lOGl) .. :....,:J, ... v I 

21 

1918. Mar. 19. c. 3SS. § 30),i 
§ iJ 

,le 
7,2143 
i, :! 143 

16i4 
2281 
1828 1920, Feb. Ii, c. 63 

Mar. II;, c. 1i6 
1922, Mar. 24, c. 391 

4c 
2143 

Art. I, § 6 
§ 9 
§ll 
§ 22 
§ 27 

Wa.shington 
Constitution 18S~1 

)828 
,),-,=;,.) __ v_ 

)S28 
"'s 13"- 1"-1 "1"1 ...... 01 '"i" .... "... ;.s" '.,a, _ .. , __ 

203!) 

Remington and Ballinoer's Code 1909 

§ 130 
§ 176 
§ 282 
§ 289 
§ 291 
§ 237 
§ 339 
§ 342 
§ 3,14\ 
§ 348' 
§ 632~. 
§ 946-3 

• 

§ 985 
§ 1210 
§ 1211 
§ 1212 
§ 1213 
§ 1214 

§§ 1215-1224 
§ 1215 
§ 1216 
§ 1219 
§ 1220 
§ 1223 

§§ 1225-1230 

21;(14 
H6G 
2281 

1710 
1866, 1873 

25·m 
1163 

1800, J(11Q 
""'SI _.' . 
)620 
~OG7 
4~.'; 

·188, 966 
488, 987 

41;8 
4C'~ 2"'~" ""7;; "380 "~fI-c;..::, -"J<oJ, .. 'I '., _ , _i)~ a 

219£1 
2201, 2207 

2373 
2199 
2195 

1411,2199 
1856a 

711 

§ 1225 
§ 1229 
§ 1231 
§ 1233 
§ 1234 
§ 1235 _ 

§§ 1236-1238 
§ 1240 
§ 1241 
§ 1242 
§ 1244 
§ 12,15 
§ )!H6 
§ 12·17 
§ 1218 
§ 12.:;0 
§ ~::!5:3 
§ 125·1 
§ 1257 
§ 1259 
§ 12130 '" 
§ 12GOH 
§ 12131 
§ 12132 
§ 1263 
§ 1265 
§ 1266 
§ 1267 
§ 1268 

§§ 127(}-12i7 
§ 1298 
§ 1300 
§ 1:,01 
§ 130:! 
§ 1301 
§ 130;; 
§ law 
§ la14 
§ 1317 
§ 1323 
§ la30 
§ 13a:! 
§ 1386 

§§ 1898-1901 
§ lSfJ8 
§ 1900 
§ 190:l 
§ 1901 
§ 1906 
§ 19W 
§ 1938 
§ 191;:l 
§ 1962 
6 20·1,) 
" 
§ .)/'f" 

- ) ~ 'I 

§ :.!O:Y) 
§ 21:; 1 
• "1'>" ':1 _ 'J_ 

§ "I'>~J - '-" 
§ 21·17 
§214S 
§2H9 
§ 2150 
§ 2151 

~ction 
916. 2218 

9]6 
1411 
1382 
1382 
2207 
2195 
1382 
1382 
803 

18, 1389 
1411 
la8i 

1387, 1413 
1387 
1aS3 

1387. 1-112. 1681 
1681 
1680 
1684 

1225. 1651 
1684 
2110 

1859, 2219 
2596 
1828 
1828 
1828 
1828 
1660 
1411 
1310 
1310 
1326 
1681 
1681 
1413 

1326.2052 
1681 
2475 
2050 
1510 
HiSl 
2199 
2207 
2201 

916, 1856a, 2218 
916 

1856a 
1411 
1326 
1326 

1326. 1382. 1411 
2360 
1851 
2051 
1411 
2191 
2595 

4.488,516,2380,2395 
488, 2201, 2207, 2272, 2276 

2281 
2281 

831,2071 



LIST OF STATu"'TES CITED 
[\"01. I. H 1-72-1; Vol. II. §§ 725-1359; VoL III. §§ 1360-1863; VoL IV. II 1864-3284; Vol. V. U 2285-251).) 

§ 2152 
§ 2153 
§ 2160 
§ 2162 
§ 2178 
§ 2290 
§ 2291 
§ 2306 
§ 2307 
§ 2308 
§ 2317 
§ 2330 
§ 2423 
§ 2434 
§ 2443 
§ 2451 
§ 2480 
§ 2.568 
§ 3158 
§ 3319 
§ 3325 
§ 3682 
§ 3!l02 
§ 3975 
§ 4019 
§ 4307 
§ 47G7 
§ 53!l5-13 
§ 5442 
§ 5935 
§ 5!l47 
§ 5!l5a 
§ 6027 

• 

§ G60-1-12n 
§ 7078 
§ 707!l 
§ 70S8 
§ 709-1 
§ 735G 
§ 7364 
§ S300 
§ 8640 
§ S65!l 
§ 8G76-26 
§ S7GO 
§ 879G 
§ 9025 
§ 9030 

§ § 930!l-!l31:l 

1911. c. 117 
W13, c. 100 

c.120 
c. 126 
c.391 

1!l15, c. 2. § 13 

Scssion Lawa 

Mar. 15, c. 63 
16. c. 83 
22. c. 188 

Section 
4 

1644. lGSO. 2085 
llG3 
4S8 
196 

488. 987. 1270 
2281 
1411 
2l!Jl 
2511 
203!l 
2281 
2281 
2061 
20G1 
22S1 
2281 
2281 

150. 1680 
IG80 
1074 
HiSO 
HiSO 
1665 
1326 
1680 

7 
2281 
Hi44 

48S. 20S5 
167-1.2371 

2090 
IG74 
2asO 
1Ga9 
IG80 
1639 

150 
1G80 
1680 

1675. 1680 
2281 
2377 
22S1 

1225. 1G51 
1680 
1680 
!G80 
2154 

22F!1 
20tH 
2281 

1413. 16G9 
1620 
2281 
2220 
2201 

1917. Mar. 16. c. 156. Probate Codc 
§§ 10-12 

23S0 
1081 
1304 

§ 12 
§ 13 

1310. 1320 
1alO. 1320 

l!H7. Mar. 16, c. 156. § 20 
§ SG 

1919, Mar. 14. c. 114 

Section 
2052 
20.50 
2220 
1413 25. c. 20:3 

c. 163. § 7 7 

West Virginia 
Constitution 1872 

Art. II. § 6 
III.§5 

§ 14 
§ 15 

VI. § 45 

c. 3. § flO 
c. 10. § 4 
c. 12. § 1:5 

§ 14 
c. 1a. § 2 

§ 4 
§1l 

c. 50. § 106 
§ 108 
§ 111 
§ 181 

c. 51. § 7 
§ 8 

c. 54. § 19 
·C' § ~ c. an, .., 

§ 9 
c. G2E. § 16 

§ "., --
c. 6a. § 27 
c. G4. § 8 

§ 10 
,,- §" C.il'. _a 

(~. 71, § 23 
c. n. §§ 7-lIa 
c. 73A. § 10 

§ lOa 
c. 77. § 11 

§§ 18-20 
Pi 

c. S5. § 12 
c. S6. § 12 
c. 104. § 8 
c. 111. § 14 
c. 116. § ao 

§al 
c. 121. § 1 

§ 3 
c. 125. § a3 

§-to 
§ 59 

c. 130. § 1 
§ 2 
§ 3 
§4 
§ r. 
§ 5a 
§7 

§§ 14-18 

Code HI14 

1397. 2191 
1828 
2281 

2281 
1680 
1680 
1680 
1684 

5G4. 1271. 1684. 1703.2573 
. 1828 

1382 
488 

1411 
1681 
1675 
1680 
1680 
20!lO 
20&0 

150 
150a 

1644. 1680 
')06-
- I 

2066. 2067 
1GG5 
1382 

1225. W51 
1275. 2107 

12i5 
2474 
1510 

1382. 1411 
1672 
2531 
1466 
2199 

1163. 1803 
1800 

1634. 1710 
1382 

1859a 
2596 
2047 
2572 
1684 
2576 

1225. 1651 
1674. 16S0. 1681. 2162 

!G74 
1674. 1680. 1681 

1660 

-Ii) , -

-
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WEST VIRGINIA WISCOKSIN 
[Vol. I. U 1-724; Vol. II. Ii 72S-1359; Vol. m. §§ 1360-1863; Vol. IV. it 1864-228t; Vol. V. U 22S5-2~G'l 

c. 130. § 19 
pO 
pI 
§ 22 
§ 23 
p4 

§§ 25-·28 
p7 
§ 30 
§31 
§32 
§3:J 
p4 
§ 35 
§ 36 
§ 37 
§ 38 
§ 39 
§ 43 
§44 

c. 147. § 3 
§ 5a 

c. 148. § 11 
c. 150. § 29b 

§ 2ge 
c. 152. § 17 

§ 18 
§ 19 
pO 

c. 154. § 4 
c. 155. § 13 
c. 156. § 14 
c. 157. § 8 
c. 159. § 1 
c. 162, § 1 
c. 165. § 9 

1881, c. 5 
1882, c. 1 i9 
1890. c. 16 
1897, c. 15 
1897. c. 44 
1907. c.39 

c. 76 
1909. c.44 

c.60 
1911. c. 22 

c.23 
1913. c. 9 

• 

§ 2 
c. 10 

§8 
c. 13, § 33 

1915, c. 7 
c. 8. § 2 
c. 9 

c.51 
c.73 
c. 114 
c. 121 
('. 130 
c.139 

, 

. 'Section 
1681 
1680 

16B. 1676. 1680. 1681 
488 
488 

488. 516 
2199 
2201 

811 
!!lG:3 
1710 

1856a. 185!l. 2167 
2167 
1382 
1411 
138!l 
1387 
1383 
2219 
2531 
488 

2281 
2281 

1630. IGSO 
1630 
4SS 

488. 2281 
4~8 ')"7" ~ , ...... -

852 
1326 
1837 
1326 
1851 

1382. 1411 
17lO.2199 

41>8 

Session LaUJ3 
I""· _Iv 

150 
2281 

150 
2380. 2385 

"fl16 
2143 

803 
2281 

488 
488 

2281 
4c 
4c 
4c 

2281 
2281 

4c 
4c 
4c 

2054 
2066,2067 

1665 
1665 
1665 
1665 

1917. c. 48 
c. 91, ~ 3 

1919. c. 111, § 1 
c. 131, § H 

1921. c. !lS. § 3 
c. 112, § 18 
c. la7. § 20 
c. 138. §§ 5. 16 

Art. I, § 7 
§ t' 
§ 10 
§1'J 

§ 12.26 
§ 13.::!!! 
§ 14.37 
§ 14.43 
§ 23.04 
§ 40.73 
§ 48.01 
§ 51.01 
§ 51.16 
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INDEX OF TOPICS 
By HARVEY C. VOORHEES, ESQ., of the Boston Bar and revised 

by the Author for the Second Edition 
• 

Refer a.lso to complete table of contents, volume one, or part thereof at beginning 
of each volume, or at head of each chapter. 

SCOPE 2'\OTE. . The fact that ill the older works on Evidence, such as those of 
Starkie and Greenleaf, extra volumes were added to coyer numerous points of 
sub::;tantive law and procedure arising at trials in the shape of offers of evidence, 
should not lead the practitioner to consult this work for such extraneous sub
jects. The bulk of the modern law of Eyidence, ill the strict sense, makes their 
inclusion nowadays impossible. In § 2 of this work will be found a further ex
planation of its scope. For example, the question whether in burglary there 
must be "('vidence" of an entering of a dwelling house at night time is a ques
tion of the substantive criminullaw. 

[Vol. I. §§ 1-724; Vol. II. H 725-1359; Vol. III. U 1360-1863; Vol. [V. §§ 1864-2284; Vol. V. U 2285-25971 

A 
Abbrevia.tions; see INITIAL';. Section 
Abduction, what is corroborative evidence in . . . . . . . . . . . . . . . . 2062 
Ability, w do an act . . . . . . . . . . . . . . . . . . . . . . . . . 83-89, 221 

opinion evidence of . . . . . . . . . . . . . . . . . . . . . . . . . 1975, 1976 
Abnormal Mental Tra.its, as impeaching eyidence. . . . . . . . . . . . . 934, !l35 
Abortion, procuring of, as evidence of paternity . . . . . . . . . . . . . .. 282 

other offences, as evidence of intent • . . . . . . . . . . . . . . . . . .. 359 
motive for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 391 
reputation of place of procuring ..................... 391 
dying declarations of woman in ..................... 1432 
who IS accomplice in .......................... 2060 
what is corroborative evidence in . . . . . . . . . . . . . . . . . . . 2061, 2062 
marital privilege in . . . . . . . . . . . . . . . . . . . . . . . . . . . 2239 
request to commit, not privileged . . . . . . . . . . . . . . . . . . . . . 2385 

Absence, of entry or record, how proved . . . . . . . . 1230, 1244, 1678, 1957, 1978 
of maker of regular entries . . . . . . . . . . . . . . . . . . . . . . 1521, 1561 
of deponent . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1404 
of declarant of facts against interest . . . . . . . . . . . . . . . . . . .. 1456 
of pedigree declarant . . . . . . . . . . . . . . . . . . . . . . . . . . 1481 
prcsUIll£tion of death from . . . . . . . . . . . . . . . . . . . . . . . . 2531 

A6sent Witness, tedtimony of, based on p('rsonal observation . . . . . . . .. 670 
expected .testimony of, received to avoirl postponement ......... 807, 1398 
rule for eonfronbltion not applicable to testimony received by eonscnt . . . . . . 1398 
impenched like others . . . . . . . . . . . . . . . . . . . . . . . . 888, 1034 
testimony at a former trial; see FORlIER T~:STDlO!\Y. 
effect of admission of affidavit of . . . . . . . . . . . . . . . . . . . .. 2595 

see also WITNESS, XII. 
Abstract, of burnt records .............. 1227, 1ZU7, 1705,2105, 2107 

not preferred t~) extract . . . . . . . . . . . . . . . . . . . . . . . .. 1273 
of copy, in general . . . . . . . . . . . . . . . . . . . . . . . . . .• 1282 

Abstract of Title-deeds, Jll'odUdion of original . . . . . . . . . . . . . .. 1223 
as hearsay . . . . . . . . . . . . . . . . . . . . . . . . . . . . . '. 1705 
as giving substance of deed. . . . . . . . . . . . . . . . . . . . . . . . 2105 
whether preferred to oral testimony . . . . . . . . . . . . . . . . . . . . 1273 

Acceptance; see BILL OF EXCHANGE. 
Accessory; see ACCOl!PLICE. 
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Accident, cause of, lIS evidenced by its effects . . . . . . .. .. 
insurance against, as evidence of negligence .......... . 

Section 
· . . . ·13i -461 

2'32, 39a, 9·19, 969 
burden of proof in policv of in.~uranee against. . . . . . . . . . . 
railway employee's repo"rt. of discovcry of. . . . . . . . . . . . . 
spontancous exclamations after . . . . . . . . . . . . . . . . . 

· . . . . 2510 
· . . . . 2318 

1-1 ~O · • • •• u 

see also INDUSTHI.U, ACCIDE!'iT llo.\RD; XEGJ.IGE!'iCE; l!'in;!'iTj HIGIIWAY; 
MACHINt~; PUEMISt:S; CORI'ORAL INJURY; RES GEST£. 

Accomplice, as disqualified by his guilt . . . . . . . . . . . . . . . . . 
lIS disqualified by intel'CRt . . . . . . . . . . . . . . . . . . . . • . 
lIS disqualified by promise of pardon. . . . . . . . . . . . . . . . . . 
as, im(>CllCIloo. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
moral character of, admissible against principal . . . . . . . . . . . . . 
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exception to the Hearsay Rule 0 0 0 0 0 0 • 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1455 
witness unavailable from death, absence, insanity 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1456 
receipt for moner 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1456, 1460 
admissions of thud pefsons 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1458 
proprietary interest 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 1458 

landlord and tenant 0 0 0 0 0 0 0 0 0 0 0 • 0 0 0 0 0 0 0 0 0 0 0 o· 1473 
pecuniary interest 0 • • 0 0 0 0 0 0 • 0 0 0 • 0 0 0 0 0 0 0 0 0 0 • 0 0 0 1460 

indorsements, receipts 0 0 0 0 0 • 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 1460, 1466 
sundry interests 0 0 0 0 0 0 0 0 0 0 0 0 0 • • • 0 0 0 0 0 0 0 0 0 0 1161-1463 
the fact, not statement, to be 0 0 0 0 0 0 • 0 • • 0 • 0 0 0 0 0 0 0 0 0 •• 1462 
penal interest; confession of crime 0 0 0 0 0 • • • • 0 0 0 0 0 0 0 • • • •• 1476 
no motive to misrepresent . . . 0 • 0 • 0 • • • • 0 0 0 0 0 0 0 • 0 • •• 1464 
debit and credit entries . . . . 0 0 • • 0 0 • 0 • • 0 0 0 0 0 • • 0 • •• 1464 
subsequent and separate entries excluded 0 0 0 • • • • 0 • • 0 • • • • •• 1465 
statement, admissible for all facts stated 0 • • • • • • • • • • 0 • • • 0 •• 1465 
time of statement . . 0 • • • 0 • • 0 • • 0 • • • • • 0 • • • 0 • 0 • 1466, 1467 
mode of proof 0 • 0 • • 0 • 0 0 • 0 0 0 0 0 0 • • 0 • • • • 0 • • 0 1468, 1469 
statement, may be oral or written. 0 0 • • • 0 0 • • • • • • 0 0 • • • • 0 1469 
death or absence of declarant. 0 0 • 0 0 0 0 0 0 • 0 • 0 • • • • • • 0 o. 1456 
testimonial qualifications of dedarant . 0 0 0 0 0 0 • • 0 • • 0 0 • • 0 0 0 1471 
authentication of statement . . 0 0 0 • 0 0 0 0 0 0 • • 0 • 0 • • • • 0 0 1472 
distinction between statements, admissions, aud confe:>sions 0 • • 0 0 0 0 o. 1475 

[Examine analysis of "Statements of Faets against Interest," Vol. III, p.18801 
Age, as affecting an infant's disqualification . . . . 0 0 • 0 0 0 0 0 0 0 0 • 0 506 

as evidenced by appearanee 0 0 • • • 0 0 0 0 0 • 0 • 0 222, 257, (}60, 1154, 1168 
of a witness, as impeaching him. 0 0 0 0 0 0 0 0 0 • 0 0 0 • 0 • 0 0 • 934, 1005 
of defendant may be part of corpus delicti 0 0 0 • 0 0 0 0 • • 0 • • • • • • 2072 
of a person incapable of child-bearing 0 0 0 0 0 0 0 0 • • 0 • 0 0 • • • • • 2528 
of a document; see EXECUTION OF DOCUME~TS. 
as excusing absence of attesting witness . 0 0 0 0 0 • 0 0 • • 0 • • • • • • 1315 

10106 of deponent 0 • 0 0 • • 0 0 0 • • • 0 0 0 • 0 • • • • 
statement of age, as hearsay; see FAMILY HISTORY. 
testimony to one's own 0 • • • • • • 0 0 0 0 0 0 • 0 0 0 0 • 0 o 0 • •• 667 
adoptive child's 0 • 0 0 • • • 0 0 • 0 0 0 0 • 0 • 0 0 0 0 0 0 0 
evidence of adoptive child's . . 0 • 0 • 0 0 • 0 • 0 0 0 0 0 • 0 

.. ... 667 
o • • o. 667 

Age of Consent in rape, consent immaterial 0 0 • 0 0 0 0 0 0 • 0 • 
appearance, to evidence 0 0 • • 0 • 0 0 . 0 0 0 0 0 0 0 0 0 • 0 
woman not accomplice, in rape UDder 0 0 0 0 0 0 0 0 0 0 0 • • 0 

Aged Witness, deposition may be taken 0 0 0 0 0 0 0 0 0 0 • 0 0 
Agency, course of business in, as evidence of a transaction. . 0 0 0 0 

admission of, by silence 0 0 • • • • • 0 0 0 0 0 0 0 • 0 0 0 0 0 
_ proof of, without producing instrnm.ent 0 0 0 0 0 0 0 0 0 0 0 0 • 

words accompanymg acts to determme 0 0 0 0 0 0 0 0 0 0 • 0 0 
..... opinion testimony to 0 • 0 0 • 0 0 0 0 0 0 0 0 0 0 0 0 0 • 0 0 

no presumption of authority upon proof of signature 0 0 0 0 0 0 • 
proof of authority to execute ancient deed 

.. .. 0 402 
o • 0 •• 1154 
..... 2060 
o 0 0 • 0 1406 
94, 373, 377, 379 
o • 0 • 0 1072 
o • • • 0 1249 
o 0 0 o. 1777 
o • 0 0 0 1960 
o • 0 • • 2134 

presnmption as to driver of vehicle 0 0 0 0 0 0 0 0 0 0 0 0 0 • 0 0 0 • • 0 
2144 

2510a 
2530 presumption of continuance of 0 • 0 0 0 0 0 0 0 • 0 0 0 0 0 • 0 • • • • • 

see also AGENTo 
Agent, fraud by, Il.3 evidence of party's guilt . 0 • 0 0 0 0 0 0 0 0 0 

disqualification of opp'onent as witness t{) a transaction with a deceased 
wife or husband testifying to acts as 0 • • 0 0 0 : 0 • 0 0 0 0 0 • 
offer of compromise by 0 0 • • 0 0 0 0 0 0 0 • • • • 0 0 0 0 • 

_ admissions by, in general 0 0 0 • 0 0 0 0 0 0 0 0 • 0 0 0 • 0 0 
as 'res gesbc' . . . . . . . . . . . . . . . . . . 

notice to p~oduce to o. 0 • • • 0 0 0 0 • • • 0 • • 0 0 • 0 • 

.. '" 280 
• 578, 1576, 2065 
• 0 • •• 616 
o 0 • 0 0 1061 
• • 0 0 0 1078 
• 0 0 o. 1797 
• • • •• 1208 
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Agent (continued) 
_words accompanying acts as . • • • • . . . . . . . '.' . . . . . • . 

privileged commlmications of. . . • . • . . . . . . . . . . . . . . . 
parol agreement to hold only as. . . . . . . . . . . . . . . . . . . . 
personal liability of one who signs as .. . . . . . . . . . . . . . . . 
authority to execute not presumed . . . . . . . . . . . . . . . . . . 

see also AGE~CY. 

Section 
.. 1777 
2301, 2317 
•. 2438 
· . 2444 
.. 2520 

Agreement, collateral, shown by parol . . . . . . . . . . . . . . 2435, 2441, 2-142 
novation, alteration, waiver . . . . . . . . . . . . . . . . . . . . . ., 2441 
subsequent agreements ..... . . . . . . . . . . . . . . . . . . .. 2441 
affecting express terms of document . . . . . . . . . . . . . . . . . . . . 2444 
affecting implied terms of document. . . . . . . . . . . . . . . . . . .. 2445 

see also COXTRACTi ASSEXT; DOCC~lEXTi PAROL EnDEXCE Rt:LEi COL-
LATERAL AGREE~IE~TS. 

Alabama, rule in, for testimony to state of mind . . . . . . . . . . . . . . . 
Alcohol; sec LIQUOR. 
Alibi, mode of evidencing . . . . . . . . . . . . . . . . . . . . . . . . . 

in civil cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
perjury or subornation in proving . . . . . . . . . . . . . . . . . . . . . 
failure to prove, as evidence of guilt . . . . . . . . . . . . . . . . . . . . 
burden of proof of .......................... . 

Alien, disqualification as witness . . . . . . . . . . . . . . . . . . . . . . 
necessity of interpreter ., . . . . . . . . . . . . . . . . . . . . . . . 
qualifications of interpreter. . . . . . . . . . . . . . . . . . . . . . . . 
credibility impeached by his acquaintance with language of forum ..... . 

by his race . . . . . . . . . . . . . . . . . . . . . 
conclusiveness of irnmigration-inspector's certificate . . . . . . . . . . . . . 
ad.equaey of ~ross-exa~in~ti01J- in. foreign lan~uage •............ 
prlVllege agamst self-enmmatIon m deportatton of •............ 

1966 

136 
136 
279 
279 

2512 
516 
811 
571 

1005 
937 

1355 
1393 
2256 

see also RACE; INTERPRETERi OATH. 
Alienation of Affections, ell.-pressions of husband or wife showing feelings. . .. 1730 

character of wife, as cause for cessation of affection in • . . . . . . . . . .. 391 
damages in action for, evidence of character . . . . . . . . . . . . . . 75, 76, 211 
marital privilege in . . . . . . . . . . . . . . . . . . . . . . . . . . . 2239 

see also CRmINAL COSVERSATIOX. 
Allegans sua.m turpitudinem, as excluding testimony . . . . . . . . . . . 
Almana~, used in evidence • . . • • . . . . . . . . . . . . .. . . . . . 

judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Alteration, of entries, fraudulent intent in; see FRAUD. 

525-531 
· 1698 
· 2566 

expert witness to . . . . , . . . . . . . . . . . . . . . . . . . . . 
shown by parol . . . . . . . . . . . . . . . . . . . . . . _ . . . .. 
of will, testimony required for . . . . . . . . . . . . . . . . . . . . 
as avoiding an instrumcnt . . . . . . . . . . . . . . . . . . . . . . 
liability on altered document . . . . . . . . . . . . . . . . . . . . . 
affecting liability of signcr . . . . . . . . . . . . . . . . . . . . . . 
time of, presumed. . . . . . . . . . . . . . . . . . . . . . . . . . 

Amb&8sador, deposition of . . . . . . . . . . . . . . . . . . . . . . 
pri vile~e of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Ambiguity in a document, parol evidence to explain . . . . . . . . . . . 
latent, in a will . . . . . . . . . . . . . . . . . . . . . . . . . . . 

570,2027 
2441, 2455 
· . 2051 
· . 1198 
· . 2419 
· . 2134 
· . 2525 

1384, 1407 
· . 2372 
2465,2472 
2471,2472 

Ambiguous Question; sec QUESTIO:S TO A WITXESS. 
Amendment (Constitutional); see FOURTH A .. \lEXD~lE:ST; PRIVILEGE AGAINST 

SELF-CRIMINATION. 
Amendment of Pleading, as an admission . . . . . . . . . . . . . . . . . 
Analysis, conclusive evidence by certificate of chemical . . . . . . . . . . . . 

1067 
1352 

. see also CHEMICAL A.. .. ALYSIS, 
Analytic Rules defined . . . . . . . . . . . . . . . . . . . . . . . • . 
Ancestors, insanity of, as evidence . . . . . . . . . . . . . . . . . . . . 

expectation of life evidenced by long life of. . . . . . . . . . • . . • . . 
identity, evide~ced by physiological trait of. . . . . . . . • • • . • • . • 
declarations of, as evidencc; see F MlILY HISTORY; ADMISSIONS. 

· 1172 
· 232 
165,223 
• 165 

Ancient Bonndlld'OY; sec BOUNDARIES. 
Ancient Docnment, as evidence of possession of land . . . . . . . . . . . . 

calling the attesting witness to . . . . . . . . . . . . . . . . . . . . . . 
157 

1311 

1005 
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Ancient Document (cortlinued) 

~~~tor~fi::~ui~e~~; . s~e EXE~UT:tON' o~ D~CU~I~NTs: . . . • • • • • • • • • 

Section 
2143 

Ancient Writings; see WRITING. 
Anjmal, character of, as evidence ........ . . . . . . . . . 

trespass of another, as evidence. . . . . . . . . . . . . . . . . . 
brands on, as evidence. . . . . . . . . . . . . . . . . . . . . . 
conduct of, as evidence of owncrship or crime .......... . 

as evidence of the animal's disposition ........ . 
bloodhound in tracking accused . . . . . . . . . . . . 

precautions taken with, to show knowledge of viciousne&; . . . . . . 
symptoms of injury, ete., as evidencc of cause . . . . . . . . . . . 
fright of, as evidence of dangcrous object . . . . . . . . . . . . . 
cruclty of treatment, as affected by other like methods ...... . 
proof of owner's knowledge of viciousnl'.~s . . . . . . . . . . . . . 
injuries to, as evidencing a highway defcct . . . . . . . . . . . . . 
condition at other time.~, as evidence . . . . . . . . . . . . . . . 
produced before the jury. . . . . . . . . . . . . . . . . . . . . 
disposition or pedigree of. evidenced by reputation . . . . . . . . . 
corporal traits of, to evidence pedigree. . . . • • . . . . . . . . . 
state of mind of, AIabmlla doctrine . . . . . . . . . . . . . . . . 
printed stock-book, to prove pedigree . . . . . . . . . . . . . . . 
personal knowledge, to evidence disposition ........... . 

68a, 201, 1621 
· . " 142 
150, 1647,21.52 
., 177, 1154 
· . .. 201 
· . " 177 
· . " 282 
· . " 457 
· . " 461 
· . .. 461 
· . . 251, 282 
· . .. 458 
· . " 437 
· . 1154, 1161 
· . . . 1621 
· . " 167 
· . " 1966 
· • " 1706 
· • •• 1984 

value of; see VALUE. 
Anonymous crimes, as evidence of intent . . . . . . . . . . . . . . . . .. 303 
Answer in Chancery, as d. party's admission . . . . . . .. 1065, 1076, 2121, 2122 

original's production not required . . . . . . . . . . . . . . . . . . • 1215, 1216 
giving discovery, ~cope of; see DISCOVEUY. 
proof of bill :md answel"togcther . . . . . . . . . . . . . . . . . . . . . 2111 
responsive ;>arts are evidence. . . . . . . . . . . . . . . . . . . . . . . 2121 

Ncw York rule . . . . . . . . . . . . . . . . . . . . . . 2123 
presumcd genuine, in official files . . . . . . . . . . . . . . . . . . . . . 2158 

from identity of name . . . . . . . . . . . . . . . . . 2529 
Answer of Witness, to a leading question . . . . . . . . . . . . . . . . .. 772 

non-re.~ponsive, as improper . . . . . . . . . . . . . . . . . . . • . 785, 1392 
motion to strike out . . . . . . . . • . . . . . . . . . . . . . . . . .. 18 
prepared beforehand, in a deposition ....... . . . . . . . . . . .. 787 
by referencc to other t~stimony . . . . . . . . . . . . . . . . . . . . •. 787 a 

sec also , EX"'~IINATION; OBJECTION. 
Ante Litem stat'!ments against interest made • . . . . . . . . . .. 1467 

statements about family history made . . . . . . . . . . . . . . . . . .. 1483 
statements about boundaries . . . . . . . . . . . . . . . . . . . . . .. 1566 
reputation as to h,,:d-right . . . . . . . . . . . . . . . . . . . . . . ., 1588 

Apparatus, possession of, as evidence of a crime . . . . . . . . . . . . . . 88, 238 
defects of. as evidence of negligence . . . . . . . . . . . . . . . . . . . 441-461 
as presumptive of negligence . . . . . . . . . . . . . . . . . . . . . •. 2509 

Appeal, evidence excluded because not transmissible on . . . . . . . . . . .. 1168 
on interlocutory judicial order . . . . . . . . . . . . . . . . . . . . •• 2270 
record of preliminary probate, not evidence on . . . . . . . . . . . . . .. 1658 

Appearance 
as evidence of age. . . . . . . . . . . . . . . . . . . 

intoxication . . . . . . . . . . . . . . . 
competence as workman .. . . . . . . . 
health .. . . . . . . . . . . . . . . . 
identity. . . . . . . . . . . . . . . . . 
lunacy . . . . . . . . . . . . . . . . . 
paternity . . . . . . . . . . . . . . . . 

of wound, to indicate distance of assailant . . . . . . . . 
as affected by opinion rule . . . . . . . . . . . . . . . 

· 222,257,660, 1154, 1168 
· . . . . 235, 660, 1154 
· . . . . . . .. 1154 
· . . . . . . .. 223 
· . . . . . . 660, 1154 
· . . . . . . 1154, 1160 
· . . . . . . .. 1168 
· . . . . . . •. 457 
· . . . . . . .• 1974 

Appliances; see MACHINE. 
Appointment, to office, production of onginal . . . . . . . . . . . . . . • • 

of officer, presumed . . . . . . . . . . . . . . . . . . . . . . . . . • • 
Appraiser, rep'ort of an . . . . . . . . . . . . . . . . . . . . . . . . . . 
Approval of bill by governor, whether journal:; of legislaturc can be Ilsed to prove . . 

1228 
2535 
1672 
1350 

1006 
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Section 
1056 Arbitra.tion, distinguished from an admission . . . . . . . . . . . . . . . . 

contract to make certificate conclusive. . . . . . . . . . . . . . . . • .. 7a 
Arbitra.tor, former testimony before, whether admissible . . . . . . . . . .. 1373 

award in another cause, as reputation . . . . . . . . . . . . . . . . . " 1594 
• us a \Vltll~"8 . . . . • • . . . . • . • • • • . . . . . . • . . . • • " 1912 

not to impeach award . . . . . . . . . . . . . . . . . . . . . . . . . . 2358 
misconduct of, to invalidate award . . . . . . . . . . . . . . . . . . .. 2358 
privilegl~ for communications to. . . . . . . . . . . . . . . . . . . . " 2376 
distinction between general and special submissions . . . . . . . . . . . " 2358 
rulcs of cvidence before . . . . . . . . . . . . . . . . . . . . . . . " 4e 

Architect, contract makinl!; certificate conclusive. . . . . . . . . . . . . .. 7a. 
Argument, distinguisheu from evidence. . . . . . . . . . . . . . . . . . 1, 1806 

form of, is inductive. . . . . . . . . . . . . . . . . . . . . . . . . .. 30 
practical requirements of the . . . . . . . . . . . . . . . . . . . . . .. 31 
case stated. for . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1066 
improper statements by counsel in ...... . . . . . . . . . . . . .. 1806 
offering evidence after argumcnt begun . . . . . . . . . . . . . . . . .. 1878 
withdrawing jury during. . . . . . . . . . . . . . . . . . . . . . . .. 1808 

AJ'IIlY, certificate of serviee in . . . . . . . . . . . . . . . . . . . . . . . 16700 
Arrest, bplief of officer lIS to probahle cause . . . . . . . . . . . . . . . .. 258 

conduct under, a.'i evidence of guilt . . . . . . . . . . . . . . . . . . 273, 1072 
resistance to, as evidence of guilt . . . . . . . . . . . . . . . . . . . ., 276 
subrnis.~ion to, a.~ evidence of innocence . . . . . . . . . . . . . . . . .. 293 
confession made under. . . . . . . . . . . . . . . . . . . . . . . . .. 851 
impeachment of a witn('~~ by . . . . . . . . . . . . . . . . . . . . . . 980,982 
silence under, a~ all IHlmis~ion . . . . . . . . . . . . . . . . . . . . .. 1072 
immunit.y of witnc~" from . . . . . . . . . . . . . . . . . . . . . . ., 2195 
character as evid('Jlce, in action for malicious . . . . . . . . . . . . . . . 75, 258 

Arsenic; see POlSO!ol. 
Arson, threat,; as evid('nce of ..................... . 

materiaL~ and tooL~, as evidence of .................. . 
other offences, as eviden('(' of intent . . . . . . . . . . . . . . . . . . . 
motive for, as shown by circumstallces. . . . . . . . . . . . . . . . . . 

105-109 
149,238 
· 354 
391,392 

as shown bv ron duct . . . . . . . . . . . . . . . . . . . . 
proof beyond reasonabie doubt, in insurance . . . . . . . . . . . . . . . 

· 396 
· 2498 

see aL~o !:-;SI::RAxcr;. 
Assault, similar nets to show int('nt in . . . . . . . . . . . . . . . . . . 

see also R ... PE; IXDECEXT ASS.U:LT; HmncIDE: B ... ,.n:RY. 
364,396 

Assent, shown by parol evid('nce; sec P.\ROL E\'lDEXCE R CLE. 
f-ee also COXTU ... CT. 

Assessment, privilege against disclosure of . . . . . . . . . . . . . . . . . 
Assessor's Books, produetion of original . . . . . . . . . . . . . . . . . . 

admissible a.<; official records or as admissions . . . . . . . . . . . . . . . . 
• • • • • • • • to prove occupancy . . . . . . . . . . . . . 

o'\"'nership . . . . . . . . . . . . . . . . . . . . . . 
rroperty value . . . . . . . . . . . . . . . . . . . . 
,ack of property. . . . . . . . . . . . . . . . . . . . 

by statute . . . . . . . . . . . . . . . . . . . . . . . . . . 
certifieate of no entry in . . . . . . . . . . . . . . . . . . . . . . . . . 
copy of whole requirl:>d ........................ . 

Assignee in bankruptcy; see n ... "KR1::PT. 
Assig Ilment, of patent of inv('ntion ......... . . . . . . . . . . . 

recorcl of . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Assignor, admissions of, against aF.signee . . . . . . . . . . . . . . . . . . 

see also VEXDOR. 
Assumpsit; see CO~TR"'CT; BILL OF EXCH.\~GE; lOAx; NOTE. 
Asylum; see SAXITY. 
Atheism; see RELIGIOUS BELIEF; WITXESS. 
Atta.chment, debtor's lldmissioJl~ made after attachment; see AD~IISSIO"S. 
A.ttendance a.<; witness; see WIT:>;r;ss, IX. 
ittested Copy; see CERTIFIED COpy. 
Attesting Witness 

1. Rule requiring attesting witnc8S 10 hI' called 
2. Rule permitting alteslation 10 be £1."idellcc 
3. Sundries 

1007 

2377 
1240 
1640 
1640 
1640 
1640 
1640 
1640 
1678 
2109 

1226 
1657 
1082 
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Attesting Witness (cmliinu.cd) Section 
1. Rule requiring at/estillg will/css 10 be clIlled 

history of the rule. . . . . . . . . . . . . . . . . . . . . . . . . .. 1287 
kind of documcnt . . . . . . . . . . . . . . . . . . . . . . . . . .. 1290 
no preference under Pennsylmllia 8tatute merely requirilllo: proof hy wit nCSBeS 1200 
document collaterally in issue ..................... 1291 
who is an attesting witness . . . . . . . . . . . . . . . . . . . . . .. 1292 
official signature is not of .., . . . . . . . . . . . . . . . . . . .. 1202 
signing subsequent to exeel! t iOIl . . . . . . . . . . . . . . . . . . . .. 1202 
document used for others .., . . . . . . . . . . . . . . . . . . .. 1203 
execution not disputable because of estoppel, admission, ell'. . ..... 1294-1298 
attester preferred to maker. . . . . . . . . . . . . . . . . . . . . .. 1299 
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of maker. .. .. . . . . . . . . . . . . . . . . . . . . . . . . .. 1320 
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illne.ss . . . .. . . . . . .. .. . . . . . . . . . . . . . . . . . .. 1315 
imprisonment .......................... 1315 
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incompetence by interest, etc. ....... . . . . . . . . . . .. 1316 
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privilege from testifying • • . . . . . . . . . . . . . . . . . . .. 1317 
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•• 1505 
•• 1506 
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1511,1512 
.. 1513 
•• 1514 
.. lU7 
•• 2500 

disqualified by confession of falsehood . . • . . . . . . . . . . . . . .• 528 
. b in terest ........................ 583 

. . . . . . . . . . . . . . . . .. 747 
may impeached by proponent . . . . . . . . . . . . . . . . . . .. 917 
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??31 ??39 .. - , ..... 
· . 2314 
· . 2506 

Bill in Chancery, as a party's admission . . . . . . . . . . . . . . . . . . 
must be read with the answer . . . . . . . . . . . . . . . . . . . . . . 

see also CHANCERY. 

1065 
2111 

Bill of Discovery; see DISCOVERY. 
Bill of Exceptions, must exhibit grounds of objection .......... . 

as evidence of former testimony. . . . . . . . . . . . . . . . . . . . . . 
17, 18 

lGu8 
Bill of Exchange, evidence of forgery of; sec FOHGEHY. 

authority to accept, other transactions as e\'idence of . . . . . . . . . . . . 
impeaching one's own instrument . . . . . . . . . . . . . . . . . . . . . 
admission of parties to. . . . . . . . . . . . . . . . . . . . . . . . . . 
production of original; see OHIGDTAJ, DOCC~U;XT. 
lOdorsement on, as statement against inte:est. . . . . . . . . . . . . . 
delivery in escrow, shown by parol . . . . . . . . . . . . . . . . . . 
collateral agreement, shown by parol .. . . . . . . . . . . . . . . . 
signed by mistake. . . . . . . . . . . . . . . . . . . . . . . . . . 
parol acceptance . . . . . . . . . . . . . . . . . . . . . . . . . . 
presumption of title from possession of. . . . . . . . . . . . . . . . . 

529 
1084 

HuO, 1466 
2-10!J,2420 
2-14:3-2445 
241.5-241!l 

of payment . . . . . . . . . . . . . . . . . . . . . . . 
protest of, as evidence; see NOTARY. 

Bill of Lading, provable by copy .................. . 
counterpart as original. . . . . . . . . . . . . . . . . . . . . . . . 
conclusiveness of . . . . . . . . . . . . . . . . . . . . . . . . . . 
assent presumed .• . . . . . . . . . . . . . . . . . . . . . . . . 
shown by parol . . . . . . . . . . . . . . . . . . . . . . . . . . . 
terms varied by parol . . . . . . . . . . . . . . . . . . . . . . . . 
presumption of excepted loss in . . . . . . . . . . . . . . . . . . . . 

see also CONTRACT; CARRIER. 
Bill of Legislature; see STATUTE; LEGISLATIVE JOURXAL. 

· . 2451 
· . 2.516 
2517,2518 

.. 1223 
· . 123;~ 
· . 13,54 
· . 2537 
· . 2415 
· • 2432 
2509,2537 

Bill of Particulars, to avoid unfair surprise . . . . . . . . . . . . . . . . . 
Birth, register of; see REGISTER OF MARRlAGI" BIRTH, A:\D DEATII. 

1848 

date of; sec AGE. 
declaration of, by deceased person; see FAMII,y HISTORY. 
reputation of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1605, 1606 

see also RACE. 
Birth mark, as evidence of events in pregnancy . . . . . . . . . . . . . . . 
Black; see RACE. 

Hi8 

Blackma.il, impeaching a witness by evidence of . . . . . . . . . . . . . 
other offences as evidence of intent . . . . . . . . . . . . . . . . . . 

Bla.nk, delivery of document having a. . . . . . . . . . . . . . . . . . 
interpretation of a . . . . . . . . . . . . . . . . . . . . . . . . . 

. indorsement in . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Blindness, as disqualifying a witness . . . . . . . . . . . . . . . . . . 

as excusing production of attesting witness . . . . . . . . . . . . . . . 
as needing an interpreter. . . . . . . . . . . . . . . . . . . . . . . 

Blockade by belligerent, evidence of intent to evade . . . . . . . . . . . 
Blood, witness' experience wit.h, as qualifying him . . . . . . . . . . . . 

opinion testimony to . . . . . . . . . . . . . . . . . . . . . . . . 
explaining away traces of ....... . . . . . . . . . . . . . . . 
absence of, stains . . . . '. . . . . . . . . . . . . . . . . . . . . . 
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· . . 963 
.. 352 

2410,2419 
· . 2473 
· . 2445 
.. 500 
· . 1316 
811, 1393 

"6~ " i) I 

.. .568 
1975, 1977 
· 34, 149 
" 149 
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Bloodhonnd, use of, in tracking an accused . . . . . . . . . . . . . . . . . 
character or conduct of; see DOG; ANIM.-\L. 

Blotter-press copies, as originals . . . . . . . . . . . . . . . . . . . . . . 
Board; see AD~IINISTRATIVE BO.\UD OR OFFICER. 

&'CtiOD 

177 

1234 

Board of General Appraisors, rule:! of evidence before . . . . . . . . . . . . 4b, ok 
Board of Pardons, rules of evidence before . . . . . . . . . . . . . . . .. ok 
Bodily Injury; see CORPOU ..... L INJUUY. 
Body, inspection of . . . . . . . . . . . . . . . 1155, 1158, 21\)4, 2216, 2220, 2265 

exhumation of dead . . . . . . . . . . . . . . . . . . . . . . 1862, 22IG, 2221 
Bona Fides; see KNOWLEDGE; :'\IOTI\"E; hTENT. 
Bond, proof of execution of; see EXEClJTION Of' DOCt;~IENT. 

as impeaching the obligor-witness . . . . . . . . . . . . . . . . . . . . . 
production of original; sec ORIGINAL DOCDIENT. 

969 

as part of the court files . . . . . . . . . . . . . . . . . . . . . . . .. 1215 
indorsement on, as statement against interest. . . . . . . . . . . . . . 14.60, 1466 

Bookkeeper, entries of; sec REGt:L .... U ENTRIES. 
aiding recollection by entries; see HECOLLECTION. 

Books of science, userl in evidence . . . . . . . . . . . . . . . . 
of election as evidenc-e . . . _ . . . . . . . . _ . . . . . . . . 
of history, used ill evidence ........ . . . . . . . . . . 
of partnership presumed correct. . . . . . . . . . . . . . . . . 

• • • • 

· . . 1690-1700 
· . . . . 1640 
1.')97, 1690, 1699 

-)-3-· . . . . _v I 

· . . . . 2259c required to be kept, as privileged . . . . . . . . . . . . 
sec a1so DOCUliENT; BOOKS OF ACCOUNT; l'IUNTt:O 

TREATISES; IhNK. 
:\I. ... TTER; LE .... RNED 

<Books,of Account, wife of party as witness to. . . . . . . . . . . • . . . . 
used to aid recollection; see RECOLLECTION. 

612 

of a bahk, original required. . . . . . . . . . . . . . . . . . . . . . . . 
of parties or deceased persons, as hearsay; see Hc:Gt:LAH ENTRIES. 
distinguished from records of corporation ................. 1661 
of a corporation or partn~rsJ.ip, as admissions ............. 1074, Iii.57 

production of original . . . . . . . . . . . . . . . . . . . . . . . . 1223 
offered by surviving pa.rty against deeeased opponent '.' . . . . . . . . '.' 1554 
usc of, by representutlve of deceased party, not a WUlver to opponent's te!5tJ-

mon)p . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1554 
1557 
1558 

admissions in, to impeuch evidence . . . . . . . . . . . . . . . . . . . . 
parol evidence nIle not applicable to. . . . . . . . . . . . . . . . . . . . 
mspection of, before trial; sec DISCOVERY. 
putting in the whole. . . . . . . . . . . . . . . . . . . . . . . . . . . 2118 
entries made in, after suit begun, excluded . . . . . . . . . . . . . . . . . 2118 
making evidence by inspection . . . . . . . . . . . . . . . . . . . . . . 2125 
privileged from production . . . . . . . . . . . . . . . . . . . 2193, 2205, 2286 

sec also ORIGIN .... L DOCUMENT. 
Borrowing; sec LO .... N; DEBTOR. 

378 
1339 
1563 

Boundaries, evidenced by possession . . . . . . . . . . . . . . . . . . . . 
surveyor's testimony not required . . . . . . . . . . . . . . . . . . . . . 
evidenced by perambulations . . . . . . . . . . . . . . . . . . . . . . . 
deceased persons' declarations 

exception to Hearsay Rule . . . . . . . . . . . . . . . . . . . . 
Massachusetts doctrine . . _ . . . . . . . . . . . . . . . . . . 
death of declarant. . . . . . . . . . . . . . . . . . . . . . . . 
insanity, etc., not sufficient . . . . . . . . . . . . . . . . . . . . 
no interest to misrepresent . . . . . . . . . . . . . . . . . . . . 
owner's declarations . . . . . . . . . . . . . . . . . . . . . . . 
declarations on the land . . . . . . . . . . . . . . . . . . . . . 
declarant's knowledge . . . . . . . . . . . . . . . . . . . . . . 

1563, 1564 
1563, 1567 

mallS, 8urvC)PS . . • • • . . . . . . . . . . . . . . . . . . . . 
• • • opIIDon testImony to . . . . . . . . . . . . . . . . . . . . . . . . 

ancient deed-recital of . . . . . . . . . . . . . . . . . . . . . . . . 
party's admissions as to . . . . . . . . . . . . . . . . . . . . . . . 
reputat.ion about 

must be question of past generation . . . . . . . . . . . . . . . . 
kind of reputation. . . . . . . . . . . . . . . . . . . . . . . . 
must be more than individ:ll assertion . . . . . . . . . . . . . . . 
must be of right itself and not of specific instance . . . . . . . . . . 
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· . 1565 
· . 1565 
· . 1566 
· . 1566 
1567, 1764 
· . 1568 
· . 1570 
1956, 1963 
· . 1573 
1082, 1778 

· . 1582 
1583-1591 
· . 158" 
· . 1585 
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Bonndaries, reputation about (colllil/lmJ) Section 
.. 1586 
" 1587 
1592-1.195 
.. 1(ju.5 

must relate to matter of general illlere;:t . . . . . . . . . . . . . . 
applicntion of reputation rule to pri\'al<' . . . . . . . . . . . . . . 
fOl'm of reputation ...................... . 

official surveys, to prove . . . . . . . . . . . . . . . . . . . . . . . 
of county or town, judicially noticed ................ . 

Boycott, statements concerning . . . . . . . . . . . . . . . . . . . . 
Brands on animals, or timber, as evidence of o\\'ner~hi(l . . . . . . . . . . 

. . 25i5 
" li29 
150. 2152 

proving genuineness of. . . . . . . . . . . . . . . . . . . . . . . . . . 2152 
register of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150, HI·17 
unrecorded, to evidence ownership .,. . . . . . . . . . . . . . . . " 150 

Breach of Promise of marriage, 
character of plaintiff as in issue or mitigating damages. . . . . . . . . . . . 75, 77 
acts of unchastity, as excusing or mitigating . . . . . . . . . . . . . . . 20(;,213 
prior relations, us evidence . . . . . . . . . . . . . . . . . . . . . . " 308 
state of affection inferable in . . . . . . . . . . . . . . . . . . . . . .. 401 
defendant's wealth, provable by rl'pute . . . . . . . . . . . . . . . . . . 1623 
plaintiff's conduct, as 'res gestm' . . . . . . . . . . . . . . . . . . . .. 1 no 
seduction not evidence of prior promise of marriage . . . . . . . . . . . .. 1 iiO 
opinion testimony to damages by . . . . . . . . . . . . . . . . . . . .. 19·14 
uncorroborated complainant in . . . . . . . . . . . . . . . . . . . . . . 2001 
circumstantial evidence sufficient . . . . . . . . . . . . . . . . . . . . . 2091 

Bribery, hy a party, as cvidence of guilt .... . . . . . . . . . . .. . 2i8 
other offence..~, as evidencing intent . . . . . . . . . . . . . . . . . . .. 343 
offer of money to injured part.y in criminal proseclltion not. . . . . . . . 279, 1062 
used to impeach one's own witness . . . . . . . . . . . . . . . . . . .. 901 
attempt to, as impeaching a witness . . . . . . . . . . . . . . . . . . . 960,962 
(~ontradiction as to, not collateral . . . . . . . . . . . . . . . . . . . 1005, 1022 
who is an accomplice in . . . . . . . . . . . . . . . . . . . . . . . . . 20GO 

Bridge, defectivc; see HIGHWAY. 
refuting e\,idence of injury caused by vibration of . . . . . . . . . . . . . . 
standard of conduct of employee on . . . . . . . . . . . . . . . . . . . . 

Brief of Evidence, to prove former testimony . . . . . . . . . . . . . . . . 
Broker, action for commL;;sion of, opinion as to purchaser's IH'rsll:lsion ..... 

see Illso AGENT. 
Building, other injuries to ........................... . 

see also PREMISES. 
Bullet, shown to fit gun of accused . . . . . . . . . . . . . . . . • . • • • 

ClqJeriments to show calibre of . . . . . . . . . . . . . . . . . . . • • • 
Burden of Proof, and Presnmptions 

1. General Principles 
(a) burden of proof 
b) presumptions 
c) prima facie evidence 

(d) mcasure of persuasion 
2. Burdens and Presumptiolls in S Jli'cific Issues 

(a) sanity 
(b) undue illflucllce allli fraud 
(c) maniage 
d) negligence and accidt~lIt 
e) crimes 

(f) ownership 
(g) payment 
(h) execulion and am/ellts of document 
(i) gifts 
(j) miscellaneous 

.' 1. General Principles 

• 

production of evidence by the parties . . . . . . . . . . . . . . . . 
evidence sought by the judge 'ex mero motu'; questions to witnesses by 

the judge . . .. . . . . . .. . . .. .. . . . . . . . . . . . . . . 
(11) burden of proof; first meaning: risk of non-persuasion . . . . . . . . . . 

test for this burden; negative and affirmative allegations; fuds peculillrly 
within a party's knowledge .... . . . . . . . . . . . . . . . . 

second menning: duty of producing evidence. . . . . . . . . • . . • . 
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34, 3.5 
4ul 

l(j(j8 
U)G7 

451 

149 
457 

2483,. 

2484 
2485 

2486 
2487 
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Burden of Proof, and Presumptions (cQntinued) 
test for this burden . . . . . . . . . . . . . . . . . . . . . . . . . 
shifting the burden of proof . . . . . . . . . . . . . . . . . . . . . 
effect on, inference from failure to I'all witness . . . . . . . . . . . . . 

(b) prc<lll1l1plwlIs; legal ctTect of a presulIlption ..... . . . . . . . . . 
presumptions of law and presulIlptions of fact . . . . . . . . . . . . . 
conclusiyc presumptions; rebuttable presumptions . . . . . . . . . . . 
conflicting presumptions; counter Im~sulllptions . . . . . . . . . . . . 

(c) 1rrima facie ct'idellce; sufficient cvidencc for the jury; ~('intilla of evitlence . 
direction of u verdict, motion for a nonsuit, allli demurrer to evidcnce, 

dist inguished. . . . . . . . . . . . . . . . . . . . . . . . . . . 
wuiyer of motion by subsequent introduction of evidence . . . . . . . . 

Cd) melUllre of PfTSUasioll: proof beyond a reasonahlc doubt; rule for erilninul eases 
proof by preponderance of eviden('e; nIle for eivil cases . . . . . . . . . 

2. Burdells and Prc8ulllpliollS in Specific Issllr..~ 

Section 
2488 
2·189 
291 

2490 • 
2491 
2492 
2493 
2494 

2495 
2496 
2497 
? '9'" • _":t • .. ::t 

(a) sanily: testamentary and other eivil causes; suicide. . . . . . . . . . . 2500 
criminal caUses . . . . . . . . . . . . . . . . . . . . . . . . . . . 2501. 

(b) undue illjlllcncc and fraud: testamentary pauses. . . . . . . . . . . . . 2.'502 
confidential relations of grantee or benefidary . . . . . . . . . . . . . 2503 
fraudulent conveyances against creditors . . . . . . . . . . . . . . . 25M 

(c) marriage: consent, from cohabitation or cen'mony . . . . . . . . . . . 2505 
capacity, as affected by intervening death, divor('e, or llIarria~t· ..... 2506 

(d) negUyellcc and accidmt: contributory negligenee ............ 2507 
lo~s bv bailee ................... . . . . . . . . . 2508 
defcct'ive mat'hine~, vehicles, and apparatlls . . . . . . . . . . . . . . 2509 
death bv violence. . . . . . . . . . . . . . . . . . . . . . . . . . 2510 
ownersliip or agcncy of vehicle . . . . . . . . . . . . . . . . . . . . 2510a 

() . . 2:;11 e cTtmes: mnocence. . . . . . . . . . . . . . . . . . . . . . . . . . -v 

Inalice. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2511a 
self-defence . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2512 
alibi ....... . . . . . . . . . . . . . . . . . . . . . . . . 2512 

. r t I I . . 2"13 possessIon 0 s 0 en goO( s . . . . . . . . . . . . . . . . . . . . v 

capacity (infancy, intoxication, coverture) . . . . . . . . . . . . . . . 2514 
(i) Q1L'1leTship: possession of land and pcrsonalty . . . . . . . . . . . . 1779,251,'> 

possession of negotiable instrument . . . . . . . . . . . . . . . . . . 2516 
(g) paymenl: lapse of time . . . . . . . . . . . . . .' . . . . . . . . . 2517 

possession of instrument. . . . . . . . . . . . . . . . . . . . . . . 2518 
(h) execution and COIlICIlI,~ of documellt: letters and telegrams. . . . . . . . . 2519 

execution of deeds (delivcrv, dat~, !leal) . . . . . . . . . . . . . . . . 2520 
. t d· . . 2:;21 ancIen ocuments . . . . . . . . . . . . . . . . . . . . . . . v_ 

lost grant or other document. . . . . . . . . . . . . . . . . . . . . 
lost will (contents and revocation) . . . . . . . . . . . . . . . . . . 
spoliation of documents • . . . . . . . . . . . . . . . . . . . . . . 
alteration of documents . . . . . . . . . . . . . . . . . . . . . . . 

(i) gifts (wife'S separate estate, child's advancemcnt) ........... . 
(j) miseelkmeous 

IcgitinlRC)' .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
chtlBtit\1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
child-bearing. . . . . . . . . . . . . . . . . . . . . . . . . . .. . 
identity of person (from name, et(·.). . . . . . . . . . . . . . . . . . 
continuity; in general . . . . . . . . . . . . . . . . . . . . . . . . 
life and death . . . . . . . . . . . . . . . . . . . . . . . . . . . 
survivorship . .. . .. . . . . . . . . . . . . . . . . . . . . . . . . 
sca","orthiness . . . . . . . . . . . . . . . . . . . . . . . . . . . 
regularity; perfol'mancc of official dllty and rel"rularity of proceedings . . . 
appointment and authority of oflicers . . . . . . . . . . . . . . . . . 
Similarity of foreign law . . . . . . . . . . . . . . . . . . . . . . . 
contracts, bill of lading . . . . . . . . . . . . . . . . . . . . . . . 
of showing performancc of a eondition preccdent . . . . . . . . • . . . 
in insurance policy . . . . . . . . . . . . . . . . . . . . . . . . . 
statute of limitations . . . . . . . . . . . . . . . . . . . . . . . . 
malicious prosecution . . . . • . . . . . . . . . . . . . . . . . . . 
reduetion of agreement to writing. . . . . . . . . . . . . . . . . . . 
confessions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
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Burden of Proof, and Presumptions (continued) Section 
accomplice. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2060 
qualifications of witness . . . . • • • • • • • •• 484, 497, 508, 560, 584, 654 

~ [Examine analyses of "Burden of Proof and Presumptions," Vol. V, 
pp. 434, 477.) 

Burglary, tools, etc., as evidence of. . . . . . . • . . . . . • . . . . 149, 153, 238 
possession of stolen goods, as evidence of. . . . . . • . . . . . . . . . 153, 2513 
other crimes as evidence of intent . . . . . . . • . . . . . . . . . . . .. 351 
motive for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ., 391 
evidence of identity . . . . . . . . . . . . . . . . . . . . . . . . . ., 413 

Bmnt Records, abstract of . . . . . . . . . . . . . . 1227, 1267, li05, 2101), 2107 
statutes respecting . . . . . . . . . . . . . . . . . . . . . . . . . . . 2107 

Business, course of, as evidence of a transaction . . . . . . . . . . . . 94, 373, 382 
. amonnt of, as evidence of nuisance, value, etc. . . . . . . . . . . . . . .. 462 

prudence in matters of, as evidenced by acts of othcrs . . . . . . . . . . .. 461 

• 

stock of goods in, as evidence of amount of. . . . . . . . . . . . . . . .. 461 
loss of patronage of, as evidence of injury . . . . . . . . . . . . . . . .. 462 
entries in the course of; see REGULAR ENTRIES. 

By-law; see BEST EVIDENCE. 
Bystander, exclamations of, during 'res gestm' . • . . . . . . . . • . . . .. li55 

(; 

Calendar, used in evidence . . . . . . . . . • • . . . . . . . . . . . . . 
CaUing a Witness, what constitutes, on direct examination . . . . . . . . . . 

out of the usual order; see EXAMINATION, III. 

1698 
1892 

as preventin~ impeachment; see IMPEACHMENT. 
Canada, confhct of laws of Empire, Dominion, and Provinces . . . . . . . 
Cancellation, marks on will in testator's custody presumed genuine . . . . 
Capacity, physical, as evidence of an act done . . . . . . . . . . . . . . 

distinguished from tendency, possibilit.y, cause . . . . . . . . . . . . . 
instances of human conduct, to evidence. . . . . . . . . . . . . . . . 
of a weapon, mMhine, etc., as shown by its effects . . . . . . . . . . . 
of testator or grantor . . . . . . . . . . . . . . . . . . . . . . . . 
of accused . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
of infant, opinion to. . . . . . . . . . . . . . . . . . . . . . . . . 
presnmption of, in marriage . . . . . . . . . . . . . . . . . . . . . 

in testamentary cases . . . . . . . . . . . . . . . . . 
in criminal cases . . . . . . . . . . . . . . . . . . . 

mental, of a party; see SANITY; UNDUE INFLUENCE; TESTATOR. 
testimonial, of a witness; see WITNESS, I, QualiftrotiOWl; CIIILD. 

Capital of a State or county, noticed . . . . . . . . . . . . . . . . . . 
Car; see VEHICLE. 
Carbon Copy; sec TYPEWRITING; ORIGINAL DOCUMENT. 
Carefulness, presumption of. . • . . . . . . . . . . . . . . . . . . . 

jury may use general knowledge to dctcnnine ............ . 
opinion 88 to . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

see also NEGLIGENCE; SKILL; CmmUCT. 
Carriage; see VEHICLE. 
Carrier, wife of plaintiff, as witness against . . . . . . . . . . . . . . . 

loss by, presnmed negligent .................... . 
see also BILL OF LADING; COMMON CARRIER. 

Carriers' Books, as exception to Hearsay Rule. . . . . . . . . . . . . . 
Case Closed, calling a witness after; see ExAMINATION. 
Case Stated for argument . . . . . . . . . . . . . . . . . . . . . . . 
Cash, regular entry to prove payment of . . . . . . . . . . . . . . . . 
Cattle, l>rands as evidence. . . . • . . . . . . . . . . . . . . . . . . 

see also ANIMALS. 

.. 6 
· . 2148 
· . 83-85 
.. 446 
.. 220 
· 441-461 
1958, 2500 
.. 1958 
.. 1958 
· . 2506 
· . 2500 
.. 2514 

• • 2575 

2507,2510 
· . 2570 
1949-1951 

• • 
• • 

612 
2508 

1521, 1708 

.. 1066 
1539, 1549 
. , 150 

Cattleguard; see HEIGHT; SUFFICIENCY. 
Cause of an illness, injury, accident, etc., as evidenced by its effects ....• 437 461 

distinguished from tendency, capacity, possibility . . . . . . . . . . . . .. 446 
expert opinion as to . . • . . . . . . . . . . . . . . . . . . . . . . .. 1976 

Census, as evidence of population . . . . . . . . . . . . . . . . . . . .. 1671 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2577 
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Section 
Ceremony of marriage, prcsumed valid . . . . . • . . . . . . . . . . • . . 

see also MARRIAGE. 
2506 

Certificate 
(a) in general 
(b) of land-grant 
(c) of entry 
(d) of location 
(e) of marriage 

(a) in general 
contradicting one's own official . . . . . . . . . . . . . . . . . . . . 
admissible when made by authority 

sundry officers . . . . . . . . . . . . . . . . . . . . . . . 

530 

distinguished from ret urn " . . . . . . . . . . . . . . . . 
private persons . . . . . . . . . . . . . . . . . . . . . . . 
of effect of the record . . . . . . . . . . . . . . . . . . . . 
notary's protest. . . . . . . . . . . . . . . . . . . . . . . 
deed-acknowledgment; oath . . . . . . . . . . . . . . . . . 
of deposition . . . . . . . . . . . . . . . . . . . . . . . . 
certified copy. . . . . . . . . . . . . . . . . . . . _ . . . 
printed copy . . . . . . . . . . . . . . . . . . . . . . . . 

authenticated by seal or signature. . . . . . . . . . . . . . . . . 
prcsumed correct . . . . . . . . . . . . . . . . . . . . . . . . 
whether conclusive for 

.. 1674 
•. 1674 
.. 1674 
1674, 1675 
.. 1675 
1352, 1676 
., 1676 
1677-1683 
., 1684 
. . 2162 
. . 2534 

married woman's acknowledgment .. . . . . . . . . . . . . • . . 
election . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
oath. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1347 
1351 
1352 
1352 
1354 

acknowledgment . . . . . . . . . . . . . . . . . . 
of immigration inspector. . . . . . . . . . . . . . . . . 
of architect, engineer, etc., made conclusive by contract . . . 
of service or death in Army or Navy .......... . 

(b) of land-grant; see DEED. 
(c) of entry of land-title; see DEED. 
(d) of location of land-patent; DEED. 
(e) of marriage 

constitutionality of, as evidence. . . . . . . . . . . . . . 
in criminal case. . . . . . . . . . . . . . . . . . . . . 
made evidence by party's possession. . . . . . . . . . . . 
prefened evidence ........ . . . . . . . . . . . 
admissible as a public document . . . . . . . . . . . . . 
not required in bigamy, etc. . . . . . . . . . . . . . . . 
presumed gen uine, from custody . . . . . . . . . . . . . 
conclusive. under parol evidence rule . . . . . . . . . . . 

[Examine analysis of "Certificates," Vol. III, p. 384.] 
Certified Copy. 

1. Public Documcrns 
2. Private Documerns 

1. Public Documerns 
scope of authority to certifr . . . . . . . . . . . . . . . . 
time and manner of certifYIDI!: . . . . . . . . . . . . . . . 
certificate of effect, or non-cxistcnce . . . . . . . . . . . . . 
authentication of certified copy . . . . . . . . . . . . . . . 
kinds of documents thus provable 

sundry public records . . . . . . . . . . . . . . . . . 
judicial records . . . . . . . . . . . . . . . . . . . . 

. probate of wills . . . . . . . . . . . . . . . . . . . . 
lost deeds . . . . . . . . . . . . . . . . . . . . . . 

copy of whole required. . . . . . . . . . . . . . . . . . . 
attested by seal. . . . . . . . . . . . . . . . . . . . . . 
whether prefened to sworn COPy . . . . . . . . . • • • . • 
distinction between, and sworn ·copy. . . . . . . . . . . . . 
excusing from production of attesting witness. . . . . . . . . 

2. Private Documents 

• • • • • • 
• • • • • • 
· . . .. . . 7a 
• . . • . • 1675a 

· . • . .. 1398 
· . • . 1398, 2082 
· .. ... 2GS 
· . . . .. 133G 
· . . . 1606, 1645 
...... 2088 
· . . . . . 2159 
.. .. .. 2453 

• • • • • • 

• • • • • • 

1677 
1677 
1678 
1679 

· . . . . . 1680 
· . . . .. 1681 
· . . . .. 1681 
· . . . . . 1682 
· . . . 2107-2111 
· . . . . . 2162 
...... 1273 
· . . . 1273, 1655 
· . . . .. 1318 

bank-books. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1683 
1683 corporation records . . . . . . . . . . . . . . . . . . . . . . . . . . 
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Certified Copy (continued) &ction 
parish registers, etc. . • . . • . . . . . . . . . . . . . . . . . . . .. 1683 

see also COpy. 
[Examine analysis of "Certificates," Vol. III, p. 384.) 

Chain of Title, dispensing with proof of prior deeds fonning .. . . . . . . . 2132 
affidavit of common source in. . . . . . . . . . . . . . . . . . . . . ., 1385 

Chancery, rules in, distinguished from rules at law . . . . . . . . . . . . .. 4 
ruIe..q in, as affccted by Federal statutes . . . . . . . . . . . . . . . . ., 6 
trials in Federal courts of . . . . . . . . . . . . . . . . . . . . . . .. 6 
special rule for depositions . . . . . . . . . . . . . . . . . . . . . . .. 1417 

for cross-examining to character . . . . . . . . . . . . . . .. 986 
for one witness to a. bill . . . . . . . . . . . . . . . . . . . . 2047 

bill or answer in, as an admission . . . . . . . . . . . . . . . . 1065, 2121, 2122 
proving the whole of decree . . . . . . . . . . . . . . . . . . . . . . . 2110 

a bill . . . . . . . . . . . . . . . . . . . . . . . . 2111 
an answer . . . . . . . . . . . . . . . . . . . . . . 2J.11 
a deposition . . . . . . . . . . . . . . . . . . . . . 2111 

respoIL~ive parts of auswer as evidence. . . . . . . . . . . . . . . . . . . 2121 
history of subprena in . . . . . . . . . . . . . . . . . . . . . . . . . . 2HJO 
discovery from opponent in '" . . . . . . . . . . . . . 1856, 1857, 2218, 2210 
privilege of witness against self-crimination in ..........•.... 2271 

see also DISCOVERY. 
Character 

In general 
1. As Evidence or In Issue 

(a) Accused's character 
(b) AnimaL~ 
(c) Complainant in rape 
(d) Deceased in homicide 
(e) Parties in civil ooses 
f) Plaintiff in mitigation 
g) Third persons 

(h) Witness impeached 
(i) Witness supported 

2. Mode of Evidencing by Conduct 
(a) In general 
(b) Of a party 
(c) Of a witness in impeachment 
(d) Of a witness in support 

3. Mode of Evidencing by Reputation 
4. Mode of Evidencing by Personal Opinion 

In general, distinguished from reputation. . . . . . . . . . . . . . . 52, 920, 1608 
conduct to evidence, as distinguished from relevancy of character itself. 53 
special chancery rules for cross-examination t{) . . . . . . . . . . .. 986 

1. As Evidence or In Issue . • . . . . . . . . . . . . . . . . . . . . ., 52 
(a) Accused's character as relevant to show an act done or not done . . . .. 55 

distinction between evidential, and in issue . . . . . . . . . . . . .. 54 
g~n,:ral, .distinguished from particular acts in rape . . . . . . . . . . 62, 2~ 
dlstmgmshed from habit . . . . . . . . . . . . . . . . . . . . ., 9 ... 
course of conduct distinguished from. . . . . . . . . . . . . . . .. 203 
good character always admissible for him . . . . . . . . . . . . . .. 56 

presumed. . . . . . . . . . . . . . . . . .. 290 
bad character not admISSible a.e:ainst him . . . . . . . . . . . . . .. 57 

erroneously admitted, rebuttal is not a waiver . . . . .. 18 
prosecution may rebut . . . . . . . . . . . . . . . . . . . . . .• 58 
kind of character . . . . . . . . . . . . . . . . . . . . . . . .. 59 
evidence of, mllst be in reference to specific trait in issue . . . . . . .• 59 
time of character . . . . . . . . . . . . . . . . . . . . . . . ., 60 
place of character . . . . . . . . . . . . . . . . . . . . . . . ., 60 
acclL~ed as witness . . . . . . . . . . . . . . . . . . . . . . . . 61,890 
failure to prove, as evidence of ba.d character . . . . . . . . . . . .. 290 
of arrested person to show reasona.ble ground for suspicion in arrest by 

officer . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 258 
to justify breach of promise. . . . . . . . . . . . . . . . . . . .. 77 
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Character (continued) Section 
houses of ill-fame and inmate.,; ................... is 
in seduction. . . . . . . . . . . . . . . . . . . . . . . . . . . i9, 210 
of employee liS affecting liability of employer . . . . . . . . . . . .. SO 

(b) ,'1nimal.s . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68,201 
(e) Complainant in rape and similar crimes. . . . . . . . . . . . . . .. 62 

for chastity, presumption of. . . . . . . . . . . . . . . . . . . . . 2528 
(d) DeceMcd in homicide, to evidence aggresHion. . . . . . . . . . . . . 63, 246 

to evidence defendant's apprehension of aggression from deceased . . .. 246 
(e) Parties in civil CCUlCS in general. . . . . .'. . . . . . . . . . . . .. 64 

in negligence . . . . . . . . . . . . . . . . . . . . . . . . . .. 65 
in defamation . . . . . . . . . . . . . . . . . . . . . . . . . " 66 
. I t' "-, In ma prac lee. . . . . . . . . . . . . . . . . . . . . . . . . .. v 
of opponent from his own interrogatories . . . . . . . . . . . . . . . IS.,)!) 
of both father and dau!!:hter in issue in father's :l<~tion for ~cduetion . .. 210 
of both husband and wife in issue in action for criminal eUJlvcrl'ation. .. 211 
of plaintiff in issue in action for inderent assault. . . . . . . . . . .. 212 

(f) Plaintiff, in mitigation of damages . . . . . . . . . . . . . . 'G-ili,209-213 
in issue for sundry purposes. . . . . . . . . . . . . . . . . . . . . 77-S0 

(g) Third persons in general . . . . . . . . . . . . . . . . . . . . .. 68 
(h) lVitness impeached 

one's own witness . . . . . . . . . . . . . . . . . . . . . . . . . 
actual character . . . . . . . . . . . . . . . . . . . . . . . . . . 
kind of character . . . . . . . . . . . . . . . . . . . . . . . . . 
other traits than veraci ty. . . . . . . . . . . . . . . . . . . . . . 
distinction between uncllllstity in sexes, as affecting truthfulness. . . . . 
time of character . . . . . . . . . . . . . . . . . . . . . . . . . 
place of character . . . . . . . . . . . . . . . . . . . . . . . . . 
mode of evidencing by conduct; sec illfm, 2. 
mode of evidcncing by reputation; sec infra, 2. 
character as tD sanity, skill, ete.; see hIPEACH~If;!>iT. 
attesting witness ............ . . . . . . . . . . . . . 

til Witness supported 
good character, in general .................. . . . 
attesting witness ..... . . . . . . . . . . . . . . . . . . . . 

2. Mode of Emdendng by Conduct 
(a) In general 

900 
920 
922 
924 
924 
927 
9:30 

1514 

1104 
1514 

of un accused in a criminal case .............. 192-19i,215-218 
unfair surprise in showing . . . . . . . . . . . . . . . . . 194, 202, 18·19 
rumors of misconduct as affecting crc\libility of witness' testimony concerning 197 

. '1 t t d' I, . . 2'>68 '>'>7-pnvi ege no 0 ISC 08e crimes . . . . . . . . . . . . . . . ., ~ -M~' 

see also SELF-cHimNATION. 
of a deceased in homicide. . . . . . . . . . . . . . . . . . . . . 
of a negligent party in a civil ca:,:e . . . . . . . . . . . . . . . . . 
of a complainant in rape . . . . . . . . . . . . . . . . . . . . . 

· 198 
· 199 
· 200 
t}~'1.201 
202-208 
20!)-213 

of nil animal . . . . . . . . . . . . . . . . . . . . . . . . . . 
(b) Of a party, to show character in issue .......... . . . . . 

to mitigate damages . . . . . . . . , . . . . . . . . . 
(c) Of a 1mtness in impeachment 

by other witnesses . . . . . . . . . . . . . . . . . . . . . . . 
by conviction of crime . . . . . . . . . . . . . . . . . . . . . 
by cross-examination to misconduct . . . . . . . . . . . . . . . 
privilege for disgracing answers . . . . . . . . . . . . . . . . . 
privilege for crimes . . . . . . . . . . . . . . . . . . . . . . 
rumors of misconduct . . . . . . . . . . . . . . . . . . . . . 
contradiction by other witnesses. . . . . . . . . . . . . . . . . 
form of question in impeaching veracity . . . . . . . . . . . . . 
unfair surprise in showing; see UNFAIR SURPRISE. 

(d) Of a witness in support 

.. !)7!) 

.. 980 

.. .981 

.. 985 
226S-227i 
.. 988 
., 1005 
., 1985 

good character . . . . . . . . . . . . . . . . . . . . . . . . . . 
impeaching the impeaching witness . . . . . . . . . . . . . . . . . 
explaining away bad repute. . . . . . . . . . . . . . . . . . . . . 
denial of crime . . . . . . . . . . . . . . . . . . . . . . . . . . 

1104 
1111 
1112 
1116 
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Character (continued) Section 
1124 
167.0 

con.~istent statements ................. . . . . . . 
rebuttal of testimony to unchaste, in seduction . . . . . . . . . . . , 

3. Mode 01 Ellideru:ing by Reputation 
general principle of reputation. . . . . . . . . . . . . . . . . . 1608-1610 
reputation distinguished from rumors . . . . . . . . . . . . . . '. 1611 
distinction between conduct to evidence, and relevancv of chnr:\cter itself. 53 
extent and place of reputntion .........:....... 1612-1616 
number of utterances necessary . . . . . . . . . . . . . . . . . . . 1613 
absence of utterances to evidence good . . . . . . . . . . . . . . " 1614 
reputation outside of place of rc.~idence. . . . . . . . . . . . . . . . 1616 
time of reputation . . . . . . . . . . . . . . . . . . . . . . . 1617, 1618 
kind of character that may be thus proved 

chasti ty . . . . . . . . . . . . . . . . . . . . . . . . . . . 
house of ill-fame. . . . . . . . . . . . . . . . . . . . . . . . 
common offender . . . . . . . . . . . . . . . . . . . . . . . 
sanity . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
temperance . . . . . . . . . . . . . . . . . . . . . . . . . . 
expert qualifications . . . . . . . . . . . . . . . . . . . . . . 
ne~ligcnce .. . . . . . . . . . . . . . . . . . . . . . . . . 
anImals .............. . . . . . . . . . . . . . 
solvency . . . . . . . . . . . . . . . . . . . . . . . . . . . 
partnership . . . . . . . . . . . . 0 0 0 • 0 • 0 • • • • • • • 

legal tradition. . . . . . . . . . . . . . . . . . . . . . . . . 
incorporation . . . . . . . . . . . . . . . . . . . . . . . . . 
sundry facts ., . . . . . . . . . . . . . . . . . . . . . . . 

limitation of number of witnesses 0 • • • • 0 0 0 0 • • 0 • 0 • • • • 

qualification.s of a witness to repute . . . 0 0 0 • • 0 0 • • 0 • • • • 

4. Mode 01 Euidencing by Personal Opinion 

1620 
1620 
1620 
1621 
1621 
1621 
1621 
1621 
1623 
1624 
1625 
1625 
1626 
1908 
691 

defendant's moral character . . . . . . . . . . . 0 • 0 • • 0 0 • • • 

witness' moral character; belief on oath . 0 • 0 • • • • • 0 0 0 • • 0 • 

skill, care, competence . 0 • • 0 • • 0 • • • 0 0 • • 0 0 0 0 0 • • • 

HIS1, 1!)S3 
H)S2 1985 
. . '1984 

see also UNFAIR SURPRISE; IMPEACHMENT OF A WITX};SS; CHASTITl'. 
[Examine analyses of "Character," Vol. I, po 264; Vol. II, p. 35.').) 

ChArge to Jury, right to judge to give . . . . . 0 0 0 • • 0 • • • 2495, 2557, 2559 
party offering evidence after . 0 0 • • 0 0 0 0 • 0 0 0 • • 0 0 • • • • • • 1879 

Charge And Discharge statements taken together . 0 • • 0 0 • • 0 0 • • • • 2117 
Charter of city, judicially noticed . . . . . . . 0 • • 0 • 0 0 • 0 • • • • • 2572 

of corporation proved by copy 0 • 0 • • • • 0 • 0 0 • • 0 0 0 • • • • • • 1680 
Chastity, character of complainant iIi rape, etc., to show consant. . 0 • • • " 62 

character of the woman ill seduction, etc., as mitigating damages or in issue " 75-80 
conduct, to evidence rape-complainant's character for . 0 0 • • • • 0 • • " 200 
unfair Burprise in showing acts disproving . . . . . 0 0 0 0 • 0 0 • • • " 200 
mitigation of damages, as affected by lack of . . 0 • • 0 • • 0 0 • • • • • 210-213 
character in issue! as involving acts of unchastity . 0 0 • • • • 0 • • • • • 204-206 
of male and fema e, distinguished . . . . . . . 0 • • • • 0 • • • • • • " 924 
provable by reputation ..... . . 0 0 0 0 • • • 0 0 • 0 • • • • • • • 1620 
presumption of . 0 0 • • • • 0 • • 0 0 0 • • 0 • 0 0 0 • 0 • • • • • • 2528 
of a witness, in impeachment; sec IMPEACHMENT. 

Chattel, possession of stolen; see STOLEN Goons. 
failure to prodUce, as evidence . . . . . . . . . . . 0 0 0 • • • • • • • 

value, as evidence of price agreed 0 0 • 0 • • • • 0 0 0 • 0 0 • • • • • • 

marks, as evidence of identity .. . 0 • • 0 • • • • • 0 • • • • • • • • 

identified from appearance . . 0 • • 0 • • • • • • 0 • • • • 0 • • • • • 

sales of other goods, as evidence of value. 0 0 0 • • 0 • 0 • 0 0 • • • • • 

condition or quality of, as shown by effects, etc. 0 0 0 • • 0 0 • • • • • • 

• 291 
• 392 
150,413 
· 660 
· 463 
437 461 

qualifications of a witness to value; see VALUE. 
whether production in court is necessary . . . . 0 0 • • • • • 0 • • • • 1181, 1182 
words accompanying delivery of 0 • • • 0 0 • • 0 • 0 0 • • • • • • • • 0 1777 
inspection of, before trial ., 0 • • 0 • • • • • • 0 • • • • 0 • • • • 1862, 1863 
obtained by iUegal search . . 0 0 • • • • • 0 0 0 • • • • • • • • • • 0 • 2183 
inspection or production of, compellable . . . . 0 • • • • • • • • 2194,2221, 2264 
authentication of . . 0 0 • • • • • • • • • • • • • • • • • • • • • • 2128, 2129 

Chauffeur; see AUTOMOBILE. 
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~tion 

Cheat, other acts, to evidence a common cheat. . . . . . . . . . . . . . .. 203 
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Compulsory Process (continued) Section 
to compel bodily exposure . . . . . . . . . . . . . . . . . . 2194, 2216, 2220, 2265 
confession obtained by; sec CO:olFESSION. 

Compulsory Reports, IlB affected by privilege against self-crimination . . • . . 2259c 
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of ludicial notice . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2567 
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confirmation by subsequent facts . . . . . . . . . . . . . . . . 
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sundry rules . . . . . . .. .. .. . .. . . . . . . . . . . . . . . 
sentimentality in receiving . . • . . . .. ......... . 
value of confessions • • . . . . . . • . . . . . . . . . . . . . 
future of the doctrine . . . . . . . . . . . . . . " .... 
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of crime by 0. third person, as hearsay . . . . . . . . . . . . . . 
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Section 
· . . 916, 1049 
· . . . 817-820 
· . . .. 821 
· . . .. 821 
· . . . 822-826 
· . . . 499,841 
· . . .. 823 
· . . .. 823 
.. ... 823 
824-826,833,853 
· . . . 826,843 
· . . . 827-830 
· . . . 829-830 
· . . . 831-841 
· . . ., 840 
· . . ., 831 
· . . .. 832 
· . . . 833,851 
· . . . 833, 851 
.. ... 833 
.. ... 834 
.. ... 835 
· . . ., 835 
.. '" 836 
· . . . 837-839 
.. ... 840 
· . . .. 841 
.. ... 500 
· . . . 842-852 
· . . .. 852 
· . . . 853-855 
· . . . 856-859 
· . . . 856-858 
· . . . 858,859 
.. ... 860 
· . . . 861, 862 
· . . .. 861 
· . . ., 861 
· . . .. 861 
.. ... 863 
.. ... 865 
.. ... 866 
· . . .. 867 
.. ... 959 
· . . .• 1050 
· . . ., 1079 
· . . •. 1328 
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respondent in divorce . . . . . . . . . . . . . . . . . . . . . . 2067,2074 
accused in general. • . . . . . . . . . . . . . . . . . . . . . • . . 2070 
bigamy, etc. . . . . . . . . . . . . . . . . . . . . . . . . . • . . 2086 

mentioning another crime • • . . . . . . . . . . . . . . . . . . . . . . 2100 
whole must be proved . . . • • . . . . . . . . . . . . . . . . . . . 2097, 2100 

may bc -proved . . • . . . . . . . . . . . . . . . . . . . . . 2115, 2119 
must be taken together ..... . . . . . . . . . . . . . . . . • 2100 

distinguished from seli-crimination . . . . . . . . . . . . . . . . . . . . 2266 
to a priest, privilege for . . . . . . . . . . . . . . . . . . . . . . . . . 2394 

[Examine analysis of "Confessions of an AC<!\L~ed Person," Vol. II, pp. 124, 12.').] 
Confidential COmmunjcation, confession not privileged as ........ 823, 841 

privileged kinds; see PRIVILEGE. 
Confidential Relations of grantee, presuming fraud from. . . . . . . . . . . 2503 

VOL. V. 65 102.) 

• 



INDEX OF TOPICS 
(Vol. I, Ii 1-72,1; Vol. II, fA 721i-l31jO; Vol. 111, it 1300-1!!Oa; Vol. IV, II 1801-228·1; Vol. V, II 22111j-2nUil 

Section 
Conflict of Laws, ruIn of evidence npplilmhle, ill ~I!IIcral ....•. • • • •• lj 

between l~mleflll anll i"aat e Itll\'i'\ uf evidellce . . . . . . . . . . . 
lIt.lllnpell IIIWIlIIII!lIt,~ and cI)rtifiell copiei'\ . . . . . . . . . 
Donunion alld I'rovilldlll lal\'l\ of evidence ill ClIIUUl:l . . . 
ImJlerilllulid Calludilln lawH of evidenclJ . . . . , . . . . 

· , . .. U(' 
1080, 1081, ~ HiS 

· . . .. nl) 
I • I " (1) 

Conflict of Presumptions . . . . . . . . . . . . . . . . . . . • t • t I 2·JU3 
Confrontation, right uf; HCO J It:AHHA Y ltll I,I~, J. 
Confusion of Issu'es, hy 6howing parliculnr Ilct~ uf IJiul l)harlwltJr . . . . . 

gellerml theory of . . . . . . . . . . . . . . . . . . . . . . . . . . 
Ui! llpplied to conduct to ~hnll' c1mrlH:ter in i~sue ........... . 
in eVllloncing tendcncy, capncitv or qUlllity .............• 
in admitting I)nlluleral fllct.~ to tmpeuch wltneSl!. . . . . . . . . . . . • 
in showing Helf-contradiction . . . . . • • . . . . . . . . . . . . . . 
may exclUlJe expcril1lcnt lUI renl evidence. • • . . . . . . . . . . . . . 
IL'! alTeeting orcll!r of evidence . • . . . • • • • . . . '. . . . . . . . . 
in circulllHtuntial evit\enl!e . . . • • . . • . . . . . . . . . . . . . . 

Congress, privilege of memher of. • • . • • . . . . . . . . • . . . • . 
sec nl~o LI~(lISI,ATUlll~. 

•• 1114 
18()4, HJO·1 
.. 202 
" <l·la 
1002, lO07 
.. lO)!) 
.. 1154 
.• 18Uo1 
.• 190·1 
· • 2378 

Consciousness of GuUt, as evillence, general tlll'Ory . . . . . . . . . . . . 
conduct, tl.'! evidence of • • . . . . . . . . . . . . . . . . . . • • • • 

see also KNowI,lmml. 

. 173 
2Q5-20:3 

Consciousness of Innocence, as evidence . • . . . . . . . • . . • • • . 
Consent, presumption of, to marriagc. . . . . . . . . . . . . . • • . • . 

see al~o CONTRACT; BILL 0.' LAI>ING; Am: 01' CONHBNT. 

174, 203 
. 2505 

Consideration, \1'orIL'! al! 'res gestIC,' lo show . . . . . . • . • . . . • • . . 
recital of, varied by parol . . . . . • . . . . . . . . . . . • . • • . . • 
presumption of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1777 
2·133 
2520 

Consistent statements hy 1\ witness; sce WITNI!:SS, Ill. 
Conspiracy, cvidence of ofT cncl'S other tlmn overt :tct. • . . . • . . • • • • . 

privilego against tielf-crimination in . . . . . . . . . . • . • . . . . . . • 
Consptrator; Ree Co-CONSPIHATOlt. 

370 
2257 

Constitutional Rules, in gmlCrtll ....... . . . . . . . • • . • • 
afTe~tin~ le,?islntivc powor t.o alter the luI\' of evidcnce . . . . . . . . • . 
forbllldlllg ex post faclo' lilli'S . . . . . . . . . . . . . . . . • . . . 
requiring formulitilJl! for enllctill~ 1\ hill ............... . 
whethcr tel!tilIlony mllY bc dcdared condusive . . . . . . . . . . . . . 
Ranetioning ri,~ht of eonfrontation . . . . . . . . . . . . . . . . . . . 
1L~c! of certificate of mtll'fill~C . . . . . . . . . . • . . . . . . . . . . 
right of confrontation cOllsistellt wilh tL~e of dCJlositions . . . . . . . . . 

of clying declamtions . . . . . . 
of former tl!stimony . . . . . . 
of official HlatelllIJlIls . . . . . . 
of fl)IHltution . . . . . . . . . 

rCRpeeting right of confrontation IIllly hr. waiv(~cl " . . . . . . . . . . 
requiring full faith nlld credit 10 Hlrltll J'el)orcll! . . . . . . . . . . . . . 
diHIlCnHillg with fl·\i'\ioUII helief II.~ IlI'el'SHlLry for luldllg onth ...... . 
for C'OIJlIHllriorr J! 'JHli ..................."., 

dOIlH 1I0t IIW •• ,.,.: right to I'oll~ult wit III~SH I .. ,fnrl) trilll . . . . . . , . , 

.. 7 

.. 7 

.. 7 
1350, 25U2 
.. 1353 
.. l:1U7 
., la98 
.. 1398 
.. l:mS 
.. 1:\08 
.. 1a08 
.. 1a08 
•• J :\98 
•• )(181 
· , 1828 
· . 2Hll 
· . 2 HI J 

vlllidi\.y of adllliHHiollllf IIllIi"1I1. willl"*" tl'HtilllllllY .... , .. , .. , ... 2fi\llj 
"IT(!d of wlliv"I' hy judicdlll Ucilllis,;ioli , ...... , . , 0 , •• , • • 211112 

Construction, of "thpr IIl1l1!hi/lIlH, lIuiJdillv,tl, Ill"., I1H l'vidI!JlI"",f dllIlW'I', .. In, ·1:17, -t1JJ, ·1«11 
1,[ II 1\1II:I/lIII'lIt; 1;1'(1 1''''1101, J':VJJII';l\Clo; ItlJl,~:, D. 

Consul, )H'ivilt!gB of . . . . I • • • • , • • • • • • • • • I • • , • t • , • 

c'HrtitiC!utuf,(, , .. , ........ " ... " .. , ..... . 
Cont.~l{loull DhlllQ.IIQ, privill'lI,l! fill' )'I·pOI't. uf , . . 0 , 0 

11111' nlriu nlril':A~I';, 
, , . 

Oont.811l11\., fill' 11111 11111'1'1111/ 1"/II,plJlhI,I'Y p/'lIl'I'~ri 
JlI'!II·""diIlJl,ri fill', wIll'I III'I' I h .. rid .. 1'''1' "11"1',.,,,11 111111" "f II il,II'"'''''" '1I'plll,,; JIt 
privillfl(" UI/,lIiIlHI ~"lf",'lilllilj/atl"11 ill pn""'"d'liVt 1'''1' . . 
flllll'll!" "f IIllil'"'' III "/Ililllail. fllr 
"X,'II.,.' IIf wit JI""H . 
11'(UN,IIII, dl~"III"" il''''j,:VIIIII /1,/1111" 
1'~"IIII'II\llIlIf E~I"'ljHVu ,onlill Ill ... " . ., , 

. , . 

, , 

, 

r • , 

~!:172 
11\7-1 
:.l:17'I 



INDEX OF' TOPICS 
(Vol. I, U 1-72·1; Vol. II, II 721i-l3GIl; Vol. 1lI, II 13UO-ISU3; \'01. IV, II 180·1-228·1; \'ul. V, II 2285-25!l71 

Contempt (cIIT/til/lied) 
proof beyond n rCllsonable Iloubt . . . . . . . . . . . . • . . . . . . . . 
whet.her the lith Al1Iendnlcn~ IIpplicl! to proceeding!! for • • • . . • . . ... . 

BcCUOIi 

24{)8 
1398 

ContentB, of n lIol!lllnent; 8CC WII,I,; DOCUMtlN'I'. 
Continuance, IIhHcnt \\'itncH.~' tt!l!lilllOny n(\rnittt!t\ to I\void . . . . • • • . . . 25{)1i 

grant..·d for unfair surprise . , , , . . . . . . . . . . . . . • . • • • .. 1848 
Continuity, preHulJIlltion uf . . . . . . . . .'. . . . . . . . . . . • • • . 2530 

prcllulllption of, il'! oUllueu UII infcrence . . . . . . . . . . . . . . . • '.' 437 
of o\vncrship . . . . . . . . . . . . . . . . . . . . . . . . . . . I I • 2530 
of POSHc8sion . . . . . . . . . . • • . . . . . . . . . . .. . I • • , 2530 
of lluthority . , . . . . . . . . . . . . . . . . . . . .. , .... 2530 
of insanity'. . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . 2530 
of residence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2530 
of phYllical or cxterlUlI condition . . . . . . . . , . . . . . . . . . . . 225, 437 

Contract, COil rile of busincl!l! IU:I evidence of . . , . . . . . . . . . . . 94, 372, 382 
intention nil evidenee of . . . . . . . , . . , , . , . . . . . . . . . .. 112 
belief llS evidcnce of . . . . . , . . , , . . . , , . , . . . . . . . . .. 272 
other trnnsaction~, ns cvidellce of tcrlllH of . , . . . . . . . . . . . . . . 377, 379 
vulue of goodl! or 8crvimlsl as c"idenee of price lIjl;reed in . . . . . . . . . .. 392 
or service, statutes dcclarlll~ 'prima fanic e"itlclic!e of breach of . . . . . . . 135G 
utternnces of, u,s 'res gcstm ............... , . . . . . . . . 1770 
opinion of damuge8 hy hrcach of . . . . . . . . . . . . , . . . . . . .. HI44 
mcaning of, by opinion evidcnce . . . . . . . . . , . . , . . . . . . 1969, 1971 
understanding or the Jlurties . . . . . . . . . . , . . . . . . . . . . .. 1971 
for personalty or money-payment, Louisillllll rule requiring corroboration for . . 2054 
for udvancement or rcquest, corrohoration required . . . . , . , . . . . . . 2065 
corrohoration requircd for oml rescis~ioll of. . . . . . . . . . . . . . . . . 20QQ 
Jlutting in the whole. . . . . . . . . . . . . . . . . . . . . . 2091), 2105, 2115 
dischnrge by parol ......................... 2441, 2455 
altcmtiim by parol . . . . . . . . . . . . . . . , . . . , . . . . . . . 2441 
uogUS or shaIn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2406 
sulj'sc(~uent :lgrccment not to HUC • • • • • • • • • , • , • • • , , • • 2435, 2444 
conditIOn prccedent, shown by parol. . . . . . . . . . . , , . . 2408,2410,2420 
reformation of, ill cquitv . . . . . . . . . . . . . . . . . . . , . , . . . 2417 
eomplctcnclls of, ill ticket . . . . . . . . • • . . . . . . , , . . . . . . 2432 
of warranty, shown hy parol . . . . . . . . . . . . . . . , , . . . . . . 243·1 
t\~rcement in, not to I)(l u~d a8 billding . . . . . . , . . . , . . . . . . . 2435 
ll'llIlsaclions of friendship in . . . . . . . . . . , . , . . , . . . . . . . 2435 
dl'~ree of proof lIl'ccssary for HpceiHe pcrforllltlnee of oml, , . . . . . . . . . 24GS 
hur(lcn of proof in ....,........,',.,',.'..... 26!{7 
to alter or waive rules of cvidelwc. . . . . . . . , , , , , , , . , . . .. 7(1 
1ury or jlUl~e tn interpret, . . , . . . . . , . . , . , , , , . . . . . . . 25M 
IIlllldn~ (!ert.llin cvidence eondllsivc . . ' , , . . , , . , . , . . . . . .. 711 
cllllinj.\ the Ilu.e~t.illg willl(!""; Ht'(I A'I'n:H'I'ING \\'I'na:"tl. 
pfIld1lf'tioll uf oriv;illul; t!:!C! UIlI'JlSAI. ()OGUMJ,r;·I·. 
mt.t>l'pn!llltioli of; lil'O "AIIIII. EVlIlI-:N(H': Itlll.I·:, D, 
with dcoe'Hllwd P:lI'\),; HI!1l 1)r.:n:AHI':11 PI'lIlKON. 

Contradiction of II \l'illll!~rl, (0 iIIlIH!IIt:i1 hllli 
,,110'ti OWl' witltt'li:i , . , •• , , • , I , • , ••• , , , • I • , , • I , • 

~Hllt~ral thHory . . . . f f • • I I I • • • • • • • 1 • • • • • • • , • , 

"ulllltA!1'Il1 (lId!! I'xdlllll',1 • • , • , • • • , •. ..,.',.,",.. 
I,,,rit of I!OIl,lllmlllll'hlj, • , • • , • • ' , 
"",INilll (,I'iLl ,..,..,.," 
f ludli of bit~ , . , , . , , f I I f 

of 1!IIITIII'I j"l1 • , • • ' , , ' 
IIf ill/AIXII!II\ i'/11 • • . " , 
of 11)"/'111 ul*l'IItilcl' ' , , , , 
',f l:iloll , t I , , , • , I , , 

Ilf i illluM . . ' • , . . • ' 
IIf 1I/1J1</I'\ III.lil 'I lA' 111,m:, VII , ' . 
IIr IIwlIll''''II'JlI , , ' . . , ' 
II( /1111'/'111 j"1i , •. .. 
"I' pd',1' ili""li~i';II'''' d If\':III"'IIN 

1"11110 111'11 11"'/)11" ,";N"lIlo1ll,'1 

11m 

• 

. , , . . . . . . . 
, , . , , , , , 
, . . , , 

. , , , , 

• • • , , 
. , , . 
, , 

• • , 

• • 



• 

IXDEX OF TOPICS 
• 

[Vol. I'. II 1-724; Vol. II. II 725-1359; \',:,1. III, U 1360-1863; \'01. IV. Ii 1864-2284; Vol. V. Ii 2285-2597] 

Contradiction, particular a::ts of misconduct (continued) 
~ro85-Cxaminn.tion . . . . . . . . . . . . . . . . . . . . . . . . 
suppocting the witness. . . . . . . . . . . . . . . . . . . . • . 

answcl"l! in, on direct examination • . . . . . . . . . . . . . . . . . . 
of an explanatory statement . . . . . . . . . . . . . . . . . . . . . 
'faIsus in uno,' as a rule for rejecting testimony. . . . . . . . . . . . . 

falsity must be wilful and material . . . . . . . . . . . . . . . . 
may be explained . . . . . . . . . . . . . . . . . . . . . . . . 

Contribution, S led for by joint tortfensor; testimony at first trial received . 
Contributory Negligence, not presumed . . . . . . . . . . . . . . . . 

sec also N ~~aLlGENCE. 

Section 

· . 1006 
· • ]007 
· . 1007 
952, 1046 

· . 1008 
1013,1014 
· . 1972 
· . 1387 
2507,25lO 

Convel1!ation, t.y an interpreter, tl.!stilllony to . . . . . . . . . . . . . . .' 668 
by telephone, testimony to . . . . . . . . . . . . . . . . . . . . . . .' 669 
authentication of, by telephone . . . . . . . " ............ 2155 
(nenning of, proved bv opinion evidence . . . . . . . . .. ....... 1969 
whole must be proved . . . . . . . . . . . . . . . . . . . . . . . . 2097, 2099 

may he proved . . . . . . . . . . . . . . . . . . . . . . . . 2115, 2119 
sepnrate utterances excluded . . . . . . . . . . . . . . . . . . . . . . . 2119 

Conversioc. i Bce TRon:n. 
words accompanying the taking, a.~ 'res gcsUc' . . . . . . . . . . . . . . . 

Con'VeYance, of property, us evidence of 11 w('uk case . . . . . . . . . . . • • 
relationship as bearing on good faitl. in . . . . . . . . .. ......• 
privilege for advice in draft.ing . . . . . . . . . . . . . . . . . . . . . • 
record of; see RECORDED C')X\"ln: ANCE. 

Conviction of Crime 
1. Disqual((U".alior>. by 
2. I mpp,achmeni by 
3. Sundries 

1. Disqualificatioll by . . • • • • . . . . . . . . . . . . . . . . . . • • 
general principles ..•... . . . . . . . . . . . . . . . . . . . • 
kind of crime . . . .. .. . . . . . . . . . . . . . . . . . . . . . .. . 
judgment control'!! . . . . . . . . . . . . . . . . . . . . . . . . . . 
conviction in another jurisdiction ...... . . . . . . . . . . . . • 
removal of disqualification, by IJ!1I'dun, ele. . . . . . . . . . . . . . . • 
statutory changes . . . ~ . . . . ~ . . . . . . . . . . . . . . . ~ . 
proving by cross-examination without copy . . . . . . . . . . . . . . . 

whole f)f the record ................... . 
2, Impeachment by 

1777 
282 
391 

2297 

519 
519 
520 
521 
522 
523 
524 

1270 
2110 

general principle . . . . . . . . . . . . . . . . . . . . . . . . 02-0, 986, 987 
asking on cross-examination . . . . . . . . . . . . . . . . . . . . 980, 1270 
pl'Oducing a record-copy ................ . . . . . . . . 1270 
restoring credit after • . . . . . . . . . . . . . . . . . . . 1100, 1116, 1117 
identifying by name . . . . . . . . . . . . . . . . . . . . . . . . . 2529 

3 .. ~undries 
lffipri..~nment of attes~.ing witness . . . . . . . . . . . . . . . . . . . 
infamy of an attesting witnes.'! . . . . . . . . . . . . . . . . . . . . • 
'of witness, pXPl!sing absence of a deponent .............. . 

1315 
1316 
1410 
1079 of principal, used against accessory .................• 

of t.hird person, to exonerate accused . . . . . . . . . . . . . . . . . • 
of accused, to increase sentence . . . . . . . . . . . . . . . . . . • . 

142 
196 

Cop), ot' a. Docnment 
1. When must the original be produced 
2. Rw-a Jor proof of ropy, when original's non-production is excused 
3. OffICial or certified eopy 
4, Sundries 

1. When must the original be produced; flee OR'9INAL DOCOllIENT. 
2. Rules for proof of COP1/, when original's rum-production i8 excused 

nature of eopy-te3timony . . . . . . . . . . . . . . . . . . . . . 
as distinguished from recollection ............... . 

copy preferred to recollection of contents . . . . . . . . . . . . . . 
party's admii!Sion . . . . . . . . . . . . . . . . 
witness' admission . . . . . . . . . . . . . . . . 
public record .. . . . . . . . . . . . . . . . . 
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Copy of a. Document (continued) Section 
copy preferred to record of conviction . . . . . . . . . . . . . . " 1270 

foreign statute . . . . . . . . . . . . . . . . . . . . 1211 
duplicate, distinguisheu fr(ltn copv . . .. .... . ....... 1231 

carbon/ as origi nal .". . . . . . . . . . . . . . . . . . . . 12::i-! 
kinds of recollectl!m-witncl\S(';< . . . . . . . . . . . . . . . . . . . . . 1272 
examinoo and sworn copies . . . . . . . . . . . . . . . . . . . . . . 12i3 
.:ertified copies. . . . . . . . . . . ., .............. 12i3 
copy preferroo to abstract. . . . " '" ......... .. 12i3 
newspaper files ......... . . . . . . . . . . . . 12i3 
copy of R copy. . . . . . . . . . . . . . . . . . . . . . . . . . 1274, 1275 
personal knowledge of correctness . . . . . .. ......... 1278, 1279 
cross-r~ading ... . . . . . . . . . . . ., ...... .... 1279 
press-copies, etc. . . . . . . . . . . . . . . . . ., ..... 12S0, 2019 
photo!;l'aphic copies .. . . . . . . . . . . . . . . . . . . . . . 797, 20 19 
calling the copy!st . ., ...................... 1281 

3. Offrcial or certified ropy . 
whcn admissible; see Ct:ItTIFlJ;Jl C<)l>\'. 
not prcf erred to sworn copy . . . . . . . . . . . . . . . . . . . 

4. Sundries 
1273 

copy in general ......................... . 
which party may make '. . . . . . . . . . . . . . . . . . . . . . . 
diRtinction betwcen different kinds of copies . . . . . . . . . . . . . . 
copy of printed matter, as a sam pic to identify ..... . . . . . . . 

of paper, used to aid collection . . . . . . . . . . . . . . . . . 
preference for maker of ('opy to recollection-witnes;! . . . . . . . . 
of lost document judicially estahlished . . . . . . . . . . . . . . 
ernsure in, not fatal . . . . . . . . . . . . . . . . . . . . . . 
of lost ancient deed . . . . . . . . . . . . . . . . . . . . . . 
of printed decisions and statutes . . . . . . . . . . . .. . . . 

proving the whole of the original 

· 801 
· 1859 
· 1655 
· 440 
749,760 
· 1338 
· 1347 
· 1677 
· 2143 
· 1684 

of lost documents . . . . . . . . . . . . . . . . 
of pu~Ji~ records. . . . . . . . . . . . . . . . . 
of JudICial records . . . . . . . . . . . . . . . . 

2101)-2107 
2100'S, 2109 

• 0 2110 
furnished on .lcmand before trial; ~ee Dlscon:nv. 
authentication by seal or signature . . . . . . . . . . . . . . . . . 0 • 

[Examine analyses of "Production of Documentary Orilrinals," Vol. II, 
2162 

ppo 718, 719, 720; and "Verbal Completeness," Vol. IV, p. 461.) 
Copyright. infringement of, other acts showing intent ........... . 

mlL~ter's report of evidence on infringement .... . . . . . . . . . 0 0 • 

summal"!- ,jf contents, to prove infringement . . . . . . . . . . . . . . . . 

371 
1161 
1230 
852 Coroner, confession made on examination before . . . . . . . . . . . . . . . 

report of former I.:xsminativn <if witnCSl1 before, 
whether preferred . . . . 0 0 • • • • • • • • • • • • • • • J :!26, 132\), 1349 
whether admissible . . . . . . . . . . . . . . . . . . . . . . . . . 1667 

former testimony before, without cross-cxam;nation . . . . . . . . . . . . . 1;';4 
inquest of death, as cvidence . . . . . . . . . . . . . . . . . . 0 • • •• 1671 
verdict of, to show caust) of ;'Icath . . . . . . . . . . . . . . . . ., . 0 1671 
inqucst of, if! not a trial .' .................... 0 0 18.14 
testifyinl!; before, 8S a waivl'r of privilegc 0 • • • • • • 0 • • • • • • 0 • 0 • 2276 

Corporal mjll1'Y, repairs of preml!lCS after, as ('vitienc£' of n£'gligence . . 0 • • 0 283 
appearance of a wound, as indicating distance of as..ailant . . . . . 0 0 • 0 0 457 
speculative t{'_qtimony to . . . . . . . . . . . . . . . . . . . . 0 0 • o. 663 
phvsician's testimor.y as to possible dcvelopments in ....... 0 0 • •• 663 
qualifications of witncss to . . . . . . . . . . . . . . . . . . . . . . . 0 688 
insurance as discrediting defendant-witness in .......... 0 • • •• 969 
exhibition to the jury, whether allowahle. . . . . . . . . . . . . " . . 1157, 1158 

whether compellahlc ........... 2194, 2220, 2265 
expressions of pain ca\Lqed hy 0 0 • • 0 • • • • • • • • • • • • • • • • • • 1718 
'res gestre' statement.~ after 0 • • • 0 0 • • 0 • • • • • • • • • • • • • • 1747 
inspection of, before trial o. 0 • • • 0 • 0 0 • 0 • • • • • • • • • • • 0 1862 

privilege against inspection of 0 0............. 2194, 2220, 2265 
eye-wi tness of . . . . . 0 • • • • • • • • • • • • • • 0 • • • • • • • • ~ la 
insurance contract requiring eye-wit.nl's;; of . . . . . . . . 0 • • • • • • • • • .7a 
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Corporal InjUI'Y (continued) Section 
opinion of damages by. . . . . . . . . . . . . . . . . . . . • . . . .. 1944 
opinion test.imony to . . . . . . . . . . . . . . . . . . . . . . . . . . 1975 
inspection of, compellable . . . . . . . . . . . . . . . . . . . 2194, 2220, 2265 
privilege for commnnications to physician . . . . . . . . . . . . . . . . . 2380 
presumption of negligence from . . . . . . . . . . . . . . . . . . . . 2507-2510 
release of, parol evidence to avoid. . . . . . . . . . . . . . . . . . . 2416,2432 

see alsO NEGLIGENCE; ILLNESS; DA.'d:AGES. 
Corporation, disqualification of opponent as witness to a transaction with a 

deceased officer of. . . . . . . . . . . . . . . . . . . . . . . . . .. 578 
producing original of charter . . . . • . . . . . . . . . . . . . . . . . . 1249 
books and records of, as admissions . . • . . . . . . . . . . . . . . . 1074, 1076 

as official records " • . • . . . . . . . . . . . . . 1661 
distinction bet.ween . . • . . . . . . . . . . . . . . 1661 
as regular entries . . . . . . . . . . . . . 1521, 1542, 1547 
original books ne', produced. . . . . . . . . . . . . . 1223 
~onclu~ve proof of procC':Xiings . . . . . . . . . . 1346, 2451 
mspectlOn before tnal . . . . . . . . . . . . . . . . 1858 
copy of whole reoll.';red . . . . . . . . . . . . . . 2109,2116 
proved by certified copy or by aftidavit-copy . . . . 1683, 1710 

certificate or charter of incoI'Jloration, proved by certified copy . . . . . . . • 
records of, proved by certified copy . . . . . . . . . . . . . . . . . . . • 
exilStence of, provec:l. by reputation ....•.............•• 
seal, presumrd genuine ......................................... .. 
privilege against self-criminat.ion . . . . • . . . . . . . . . . . . . . . . 

1683 
1625 
2169 
2259 

distingui'lhed from official's personal privilege . . . . • • 
officer liable to subprena 'duces tecum'. . . • . . . . . . . . . . . . . . . 
special fonn of process to secure books of • . . . . . . . . . . . . . . • • 

2259a 
2200 
2200 
2218 discover}" from . . . .. . . . . .. . . .. . .. . .. .. .. .. .. .. . .. .. .. .. .. .. .. 

immnnity from disclosure; see IMMUNITY. 
incriminated by facts obtained from third person . . . . • . . . • .. 2259b, 2281 
negotiable instnIment signed by officer of . . . . . . . . . . • • . • . . • 2444 
acts of, under parol evidence rule . . . . . . . . . . . . . . • • . • . . . 2451 
officer or employee of, examined as adverse party impeachable by the examiner 916 

Corpse, exhumation of, to obtain evidence. . . . . . . . 1862, 1863, 2194, 2216, 2220 
Corpse-touching as evidence . . . . . . . . . . . . . . . . . . . • . .. 9 

see also CONSCIOUSNESS OF GUILT. 
Corpus Delicti, as negatived by survival of thc alleged dccc:lScd . . . . . . 

proof required, to corroborate confession . . . . . . . . . . . . . . . . 
definition of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
identification of deceased not part of ." . . . . . . . . . . . . . . 
&ge of defendant may be part of .•••. . . . . . . . . . . . . . . 
order and sufficiency of evidence of • . • . . . . . . . . . . . • . . . 
proved by circumstantial evidence .•........... . . . . . 
wrect testimony required by statute. . . . . . . . . . . . . . . . . . 

Correspondenc.e, acquaintance "ith, as qualifyiag a witness to handwriting. 
putting in the whole. . . . . . . . . . . . . . . . . . . . . . . . . 
reply-letter presumed genuine •••.•.......••...... 

Corroboration, what is . . . • • . . • . . . . . • . . . • . . . . . . 
Corroboration of a Witness 

.. 138 
• • 2070 
• • 2072 
· • 2072 
• • 2072 
· • 2073 
· • 2081 
· • 2081 
.. 702 
2104,2120 
· . 2153 
• • 2062 

1. Modes of supporting an Impeached Witness; see WITNESS, IV, Restoring Credit. 
2. Kinds of witnesses required to be Corl'oborated though unimpeached 

treason . . . . .. . . . . . . .. . . . . . . . . . . .. . . . . . . · • 2036 • 
perJ~ . . . . . . . . . 
sundrY crimes . . . . . . 
forgery. .... . . . . 
faIse pretences . . . . . . 
contract for personalty, etc. 
surety's notice to creditor . 
plea of truth in defamation 
declaration of trust. . . . 
B'IlV ay . . . . . . . . . 
relinquishment of dower . 
contra.~t for bequest . . . 

• 

· . . .. . . . . . . . . . . . . . . . . . . 2040 • • · . .. . . . . . . . . . . . . . . . . . . . 2044 
· . . . . . . . . . . . . . . . . . . . . . 2044 
· . . . . . . . . . . . . . . . . . . . . . 2044 
· . . . . . . . . . . . . . . . . . . . . . 2054 
· . . . . . . . . . . . . . . . . . . . . . 2054 
· . . . . . . '.' . . . . . . . . . . . . . 2054 
· . . . . . . . . . . . . . . . . . . . 2054, 2065 
· . . . . . . . . . . . . . . . . . . . . . 2054 
· . . . . . . . . . . . . . . . . . . . . . 2054-
· . . . . . . . . . . . . . . . . . . . . . 2065 
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• 

Corroboration of a Witness (continued) 
divorce .. .. .. .. .. .. .. . . .. .. .. .. .. .. . . .. .. . . . . . .. .. . . .. 
chanccr)-" .. .. .. .. .. . .. .. .. .. . . .. . . . . .. . .. . . .. . .. .. • .. 
wills .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
usage or custom .. .. .. .. .. .. .. .. .. .. .. .. .. . . .. .. . .. .. .. .. .. .. .. 
malpractice .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. . .. .. .. . .. 

Section 

sundry civil cases ...." .. .. .. .. .. .. .. .. . .. . .. .. . . . .. .. .. .. .. 
accomplice .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . . .. . . . .. .. .. .. .. .. 
complainant in rape . . . . . . . . . . . . . . . . . . . . . . . 

bn.stardy .... .. .. .. .. .. . . . . .. .. . .. .. . .. .. .. .. 
seduction .. .. .. . .. . . . .. .. .. .. .. . .. . .. .. . . .. 
enticement, abortion, indecent liberties, etc. . . . . . . 
breach of marriage-promise . . . . . . . . . . . . . 

parent bMtardizing issue . . . . . . . . . . . • . . . . . . . . . 
BUrviving claimant .. . .. . .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. . 
children .. .. .. .. .. .. .. .. .. .. .. .. .. . . .. .. .. .. .. .. .. .. .. .. .. . .. . 
Chinese.. .. .. .. .. .. . .. .. .. .. . .. .. .. .. .. .. .. .. "." .. .. .. .. . .. .. 
detectives.. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. . .. .. .. .. .. .. . . . 
prostitutes, ete. . , . . . . . . . . . . . . . . . . . . . . . . . 
alien in naturalization . . . . . . . . . . . . . . . . . . . . . . 
denial of notary's certificate . . . . . . . . . . . . . . . . . . . . 
mal rescission of contract . . . . . . . . . . . . . . . . . . . . . 
slander of chastity • . . . . . . , . . . . . . . . . . . . . . . . 
guardian's aceounts . . . . . . . . . . . . . . . . . . . . . . . 
d:,;ng declaration in abortion . . . . . . . . . . . . . . . . . . . 
inGtigation to crime . . . . . , . . . . . . . . . . . . . . . . . 
title to animals impounded . . . . . . . . . . . . . . . . . . . . 
mother of illegitimate child . . . . . . . . . . . . . . . . . . . . 
frequenting opium den . . . . . . . . . . . . . . . . . . . . . . 
personal injury . . . . . . . . . . . . . . . . . . . . .. . . . . 
confessions 

· . 2046 
· . 2047 
2048-2052 
· . 2053 
· . 2090 
· . 2054 
· . 2056 
· . 2061 
· . 2061 
· . 2061 
· . 2061 
· . 2061 
· . 2063 
· . 2065 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 
· . 2066 

of divorce respondent. . . . . . . . . , . . . . . . . . . . . . . 2067 
of accused . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20"j' 0 

3. Sundries . 
confession, corroborated by subsequent facts ............ . . 
utterances identifying a time or place. . . . . . . . . . . . . . . . . . 

[Examine analysis of "Number of Witnesses Required," Vo\. IV, p. 288.] 

856 
416 

COltuption of a witness, as impeaching him • . • . . . . . . . . . . . . . 956-964 
of one's own witness. . . .. . . . . . . . . . . . . . . . . . . . . . " 901 
willingness or offer to testify fnlsely • • . . • • . . . . . . . . . . . . . 957,958 
confession of false testimony • • . • . • . . . . . . . . . . . . . . . . . , 959 
attempt at subornation • • • • . . . . . . . . . . . . . . . . . . . . 960, 962 
receipt of money . . . . . . . . . . . . . . . . . . . . . . . . . . '" 961 
sundry corrupt conduct . . . . . . . . . . . . . . . . . . . . . . . .. 963 
preliminary inquiry to witness . . . . . . . . . • . . . . . . . . . . " 964 
contradiction by other witnesses . . . • . . . . . . . . . . . . . . . 1005, 10~2 

COllnsel, comment of, on failure to produce evidence . . . . . . . . . . . , 285-291 
cross-examination by more than one. . , . . . . . . . . . . . . . . . .. 783 
statements by, as admissions . . . . . . . . . . . . . . . . . . . . . 1063, IOf>6 
note~ of t~stiIl?ony taken by- • • . . • . . . . . . . . . . . . . . . . " 1669 
reading sCientific books to JUry • • • , • • • • • . . . . . • • . • . • . • 1700 
stating faets in argument .....,.................. 1806 
improper statements by, in argument . . . . . . . . . . . . . . . . . 1806, 1807 

in offering evidence or questioning witness . . . . . . 1808 
using emotionallnnguage to exeite prejudices of Jury . . . . . . . . . . . . 1807 
illustrating nrgument by referring to literature . . . . . . . . . . . . . . . 1807 
taking the stand as witness. . . . . . . . . . . . . . . . . . . . . . . . 1911 
witness' right t{) hnve . . . • . . . . . . . . . . . . . . . . . , . . 2196,2210 
claiming privilege for witness . . . . . . . . . . , . . . . . . . • . . . . 2270 
authority to make judicial admissions . . . . . . . . . . . . . . . . . . . 2594 

see also kl'roRNEY AND CLIENT' ATl'OR.."'EY. 
Counter-claim, agreement of, shown by parol . . . . . . . . . . . . . . . 
Connterfeiting, possession of materials, as evidence (If . . . . . . . . . . . 

other crimes, as evidence of intent •...... . . . . . . . . . . . . 
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Connterfeiting (coni ill /led) 
for1l1s of offence connccted with . . . . . . . . . . . . . . . . . . . . 
ba.nk-officer as preferred witness to counterfeit bank-notes . . . . . . . . 

Section 
.. 309 
· . 1339 

Counterpart, as equivalent to original . . . . . . . . . . . . . . . . . 
County-board, former testimony given before . . . . . . . . . . . . . . 

rules of evidence in hearings by . . . . . . . . . . . . . . . . . . . . 
certified copy of records of . . . . . . . . . . . . . . . . . . . . . . 
oortificate by .. .. . . . .. . . . . . . . . . . . . . . . . . . . . . . 

County ordinance, boundary, etc., judicial notice of . . . . . . . . . . . 
Course of bUsiness, as cvidencc of an act done . . . . . . . . . . . . . . 
Conrt, record of; see JUDICIAL RECORD. 

· . 1233 
.. 1373 
.. 4a 
· . 1680 
1672, 1674 
· . 2575 
" 92 

adjournment of, as affecting publicity . . . . . . . . . . . . . . . . . . . 
exclusion of witnesses from . . . . . . . . . . . . . . . . . . . . . . . . 
seal of, presumed genuine . . . . . . . . . . . . . . . . . . . . . . . . 
officers and rules of, judicially noticed . . . . . . . . . . . . . . . . . . . 

see also VIEW; TRIAL; JUDGE. 
Court of Customs Appeals, rules of cvidence before. . . . . . . . . . . . . 
Court of InquirY, privilege for proceedings bcfore . . . . . . . . . . . . . . 
Court Martial, rules of e,,;dence applicablc to . . . . . . . . . . . . . . . . 

privilege for proceedings before . . . . . . . . . . . . . . . . . . . . . . 
Coverture, presumption of coercion during .......... . . . . . . . 

as evidence of prior or subsequent condition . . . . . . . . . . . . . . . . 
see also MARRIAGE. 

18.35 
1837 
2164 
2578 

4b,4c 
2378 

-lb,4d 
2378 
2514 
382 

Credibility of a witness; see IMPEACHMENT; WEIGHT; WITm:ss, IV, Res/oring Credit. 
Credit, knowledge of falsity of representations as to, evidenced bv repute . . .. 256 

of witness affected by his demeanor , • • • • • • • . . . .•. . . . . . .. 946 
restoring credit of accomplice. . . • . • • • • • . . . . . . . . . . . . . 1128 

of biased witness .. .. .. .. . .. . .. .. . . .. . .. . .. . . .. .. .. 1128 
of impenched witness • • • • . . . . . . . . 1106, 1116,1117,1131 

utterances showing to whom, was given . . . . . . . . . . . . . . . . " 1777 
Creditor, of partnership, repute as cvidencc of knowledgc of . . . . . . . . .. 255 

of a.n insolvent; transfers as evidence of intent to defruII.a . . . . . . . . " 333 
debtor'S admissions used against . . . . . . . . . . . . . . . . 1081, 1082, 1086 
indorsement of payment by, as stat~ment againl't interest . . . . . . .. 1460,1466 
utterances showing to whom credit was given. . . . . . . . . . . . . . . . 1777 

utterances, used against . . . . . . . . . . . . . . . • . . . . 1 i79 
applicable to sale in frn.ud of . . . . . . . . . . . . . • . . . 2!504 

of intent t,o defraud, in transfer to wife. . . . . . . . . . • . . 2526 
Creek • INDIANS. 
Crime, by a thIrd person, as exonerating an accused . . . . . . . 

evidence admissible, though it involves . . . . . . . . . . . . 
threats to commit a . . . . . . . . . . . . . . . . . . . . . 
other crimes, as evidence of intent, knowledge, or design . . . . . 
constitutionality of statute defining . . . . . • . . . . . . . . 

· 68, 139-142, 1726 
· . . . " 215 
· . . . " 105 
· . . . . 300-367 
· • . • . . 1354 

privilege not to disclose; SELF-CRIMINATION. 
confession of, by a third person . . . . . . . . . . . . . . . . . . . . . • 1476 
by foreign law not privile~ed . . . . . . . . . . . . . . . . . . . . . . • 2258 
request to commit, not prIvileged . . . . . . . . . . . . . . . . . . . • • 2385 
presumption of capacity to commi.t . . . . . . . . . . . . . , . . . . . . 2514 
marriage disqualifying spouse (1,8 'witness; MARITAL REL.UIONSI\JP. 

see also CONVICTION OF CRnlE; CRIMINAL TRlALj INTENT; DEFENDANT. 
Crimjnal Conversation, character of plaintitT as mitigating damages. . . . . • 75, 76 

conduct of rlaintiff as mitigating damages . . . . . . . . , . . . . . . " 210 
character 0 both husband and wife in issue in . . . . . . , . . . . . . .• 211 
conduct of defendant at other times, to show motive .,., . . . . . . " 398 
expressions of husband or wife shdwing feelings . . . . . . , . . . . . . • . 1730 
reputation evidence of marriage insufficient to prove ,....,...... 1604 
eye-witness of marriage r:equircd . . . • . . . . . . . . . . . . . . . . • 2085 
marriage celebrant's cprtificate not preferred to eye-witm;f,:) ......... 2088 
marital privilege in . , . . . . . . . . . . . . . ' . . . . . . . . . 2239, 2338 

Criminal Intent; soo INTENT. 
Crh nlnal Trial, rules of evidence inl the same as in civil trial , . . . . . . • • 

in Federal courts, rules applicable 111 •••••••••••••• > • • • • 

. injured person'~ admissions in ...... . . . . . . . . . . . . . . . . 
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CriminaJ 'itial (continued) 8'lction 
exhibition of weapons or wounds to jury . . . . . . . . . . . . . . . . 1157,1158 
history of rule for original documents in . . . . . . . . . . . . . . . . . . 1177 
notice to produce original in • . . . . . . . . . . . . . . . . . . . . . . 1205 
right of confrontation in . . . . . . . . . . . . . . . . . . . . . . . . . 1397 
list of witnesses to the accused in . . . . . . . . . . . . . . . . . . . . • 1850 

of grand jury witnesses . . . . . . . . . . . . . . . . . . . . . . • 1852 
known to prosecuting attorney . . . . . . . . . . . . . . . . . . . . 1853 
of allvrospect.ive witnesses . . . . . . . . . . . . . . . . . . . . . • 1854 
unlisted witnesses excluded by statute . . . . . . . . . . . . . . . . . 1855 
inspection of prosecution'l> testimony. etc., before trial. . ., 18500, 1859g, 1863 

eye-witnesses of crime required . . . .... . . . . . . . . . . . . . . . . . 2078 
eye-\\;tness to marriage in . . . . . . . . . . . . . . . . . . . . . . . . 2086 
IIUl.rriage celebrant's certificate not preferred to eye-witness ......... 2088 
proof of 'corpus delicti' . . . . . . . . . . . . . . . . . . . . . . . 2070,2081 
tender of witness' expenses in . . . . . . . . . . . . . . . . . . . . . . • 2201 
prosecution required to produce documents or chattels in .........• 2224 
marital privilege in . . . . . . . . . . . . . . . . . . . . . . . . • • . 2239 
p,.tient's privilege in ........................•• 2385 
proof beyond a ren.~onable doubt in . . . . . . . . . . . . . . . • . . • . 2497 
mferenee from failure to produce evidence in . . . . . . . . . . . . . . . . 2273 
burden of proof in general . . . . . . . . . • • • . . . • . • . • . . 2511-2514 

sec also DEFENDANT; CHAlUCTER; CRIME. 
CrOBS-t"lral nina.tion 

1. Right to a Cross-e:ta.'lIination 
II. Mode oj Inkrrogaticm 
Ill. Order oj Topics and Witnesses (Cross and Direct) 
IV. Methods of Using Jor Impeachment 
V. Sundries 

I. Right to a Cross-examination 
theory and art of . . . . . . . . . . . . • • • . . . . . 1362, 1365, 1367, 1368 
adding to own c38C . . . • . . • . . . . . . . . . . • . 1368 
bringing out undesirable fa.cts on . . . . . . . . . . . . . . . . . . . . 1368' 
opportunity for, equivalent to 3ctual .. . . . . . . . . . . . . . . . . 1371 
tribunal not employing, ba.rs admissibility elsewhere. . . . . . . . . . . . 1373 
constitutional gu3rantee of . . • . . . . . . . . . . . . . . . . . . . . 1397 
issues 3nd parties affecting opportunity of . . . . . . . . . . . . . . 1386-1389 
exclusion of testimony or deposition not subjected to cross-examination; 

see HEARSAY RULE, I. 
admission of testimony or deposition of absent person already cro:i'S examined; 

see HEARSAY RULE, I. 
exceptional admission of hearsay statements made out of court; 

see HEARSAY RULE, II, III. 
testimony excluded for insufficiency of . . . . . . . . . . . . . . . . 
adequacy of, in foreign language . . . . . . . . . . . . . . . . . • 
failure of, through wItness' death or illness . . . . . . . . . . . . . . 

through refusal to answer . . . . . . . . . . . . . . . . . 
refusal to answer on, as to privileged subject . . . . . . . . . . . . • 
hampered by org3nic defect of f'enses . . . . . . . . . . . . . . . . 
testimony excluded for non-responsive answers . . . . . . . . . • . • 
right to cross examine to admissibility of a confession . . . . . . . . . 
showing document tI'J opponent before . • . . . . . . . . . . . . . . 
what witnesses may be subjected to 

witness sworn by mistake .••. . . . . . . . . . . . . . . . 
called but not swom .••••••............. . 
sworn but not questioned ..•••.. . . . . . . . . . . . . 
producing or proving a document . . . . . . . . . . . . . . . . 

, 't one 8 own WI ness .. . . .. . . . .. . . . . . . . . . . . . . . . 
party opponent treated lIS if on . . . . . . . . . . . . . . . . . 
• . dire' VOIr • • . • • • • • . • • • • • . . . . .. . . . . .. .. .. 

1390-1393 
.. 1393 
.• 1390 
., 1391 
• , 1391 
., 1393 
., 1392 
., 861 
., 1861 

. , 1893 

. , 1893 

. ' 1893 
1893, 1894 
:. 914 
. , 1884 
.• 1384 

of a deposition, excluded 
if direct answers are excluded. . . . . . . . . . . . . . . . . . . . 180 " .... 'J 

or not offered. . . . . . .. . .. . . . .. .. . .. . . . . . . .. .. .. . 
of non-taker using the whole . . . . . • • . • . • • . • . . • . . . 

1033 

18rl.~· 
l:'~';~ 

• 



." INDEX OF TOPICS 
IVol. r. §§ 1-724; Vol. II. H 725-1359; Vol. III. §I 1360-1863; \'01. IV. U 1864-2284; Vol. V, U 2285-2597} 

• 

(crmtinued) 
II. Mode. of nteTrogation 
theo~ and art of . . . . . . . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
putt.ing hypothetical questions on . . • . . . . . . . . . • . . . . 
specifying grounds of recollection on. . . . . . . . . . . . . . . . 
use of a memorandum of recollection on . . . . . . . . . . . . . . 
use of a deposition to refresh recollertion. . . . . . . . . . . . . . 
leading questions on. . . . . . . . . . . . . . . . . . . . . . . 

.. 1 -I" .. mISlt,.-aGlng questIOIl8 on .. . . .. . . .. . . . . .. .. . . . . . .. .. . 
derogatorY and untrue insinuations in questions on . . . . . . . . . 
in timidation by cross-examiner . . . . . . . . . . . . . . . . . . 
intimidating and annoying questions on . . . . . . . . . . . . . . 
repetition of questions on .' • • . . . . . . . . . . . . . . . • 
multiple cross·examiners . . . . • . . . . . . . . . . . . . . . . 
length of. .. . . . . . .. .. .. . .. .. .. . . . . . .. . . . . . .. . . 

• non-responsive answers on . . . • . . . . . . . . . . . . . . . . 
improper offer of evidence on . . • . . . . . . . . . . . . . . • . 

see also QUESTION TO A WITNESS. 

Section 
· 1367, 1368 
'" 684 
'" 730 
753, 762, 764 
· " 761 
· . 773,915 
· " 780 
· " 780 
· • 781,786 
· •• 781 
... 782 
.. , 783 
'" 783 
'" 785 
.. • 1808 

III. Order of Topics and Witnesses (Cross and Direct) 
• . 1867 
• • 1884, 
· . ISS-I 
1885-1891 

order and time of examination . . . . . . . . . . . . . . . . . . . 
postponement and waiver . . . . . . . . . . . . . . . . . . . . . 
offering documents . . . . . . . . . . . . . . . . . . . . . . . . 
putting in one's own case .... . . . . . . . . . . . . . . . . . 
who may be cross examinedj sce supra, I. 
stating the purpo...o:e of a question on • . . . . . . . . . . . . . . . . . . 1871 

1897 
1899 

re-cross-exarnination. .. . . . . .. .. . . . .. . . .. . . . .. .. .. . . . . .. 
recall for re-cross .. examination . . .'. . . . . . . . . . . . . . . . . • 

see also EXAMINATION. 
IV. Methods of Using for [mpcachmenJ. 

• • to impeach rape complainant as to chastity ....•........ 
to impeach a witness 

general theory . . . . . . . . . . . . . . . . . . . • . • . . " 878 
one's own witness. . . . . .. .. . . .. .. . . . . . . .. . .. .. .. . ... 914 
broadness of scope . . . . • . . . . . . . . . • . . . . . . • " 944 
bias or quarrels .. .. .. .. " " " " .. .. .. ~ a • .. .. .. • • • • • • .. ... 951 
conviction of crime . . . . . • . . . . . . . . . . . . . . • . 980, 1210 
may ask about previous convictions, but not prosecutions . . . . . " 987 
other misconduct . . . . . . . . . . . . . . . . . . . . . . • . 981-983 
rumors of misconduct . . . . . . . . . . . . . . . . . . . . • " 988 
testing a witness' grounds of knowledge . . . . . . . . . . . . • .. 994 
testing a witness' recollection. . . . . . . . . . . . . . . . . . .. 995 
ma.nner of questioning . . . . . . . . . . . . . . . . . . . . . • 780, 781 
leading questions .. .. .. .. . .. .. .. .. . .. .. .. . .. . .. .. .. .. .. .. " .... 773 
repetition of questions . . . • . . . . . . . • . . . . . . . . • •• 782 
collateral facts .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .• 1()()f) 
self-contradictions. . . . . • • • • . . . . . . . . . . . • • • •• 1023 

by preliminary warning • . . • . . . . . . . . . . . . . • •• 1025 
expert wi tness, in general • • • . . . . . . . . . . . . . • • • •• 991 

tel value .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ". 463 
to handwriting .. .. .. " .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. ... 2015 
to scientific books . . . • . . . . . . . • • . • • • . . . . .. 1700 

restoring credit after ..........•..•.•.. 1106, 1117, 1131 
see also WITNESS IV. Restoring Credit. 

privilege not to criminate . . • . . . . . . . • • . • . • . • • 2268, 2271 

to imp=~~y. ~ ~t~~. . ." . . . . . . . . . . . . . . . . . 
civil opponent .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. " .. 
by account-books .. .. .. .. .. .. .. .. " .. .. .. .. .. .. .. .. .. .. .. " " " 

889,2Z'/1 
•. 916 
•• 1554-

V. Sundrie8 
distinction between, and extrinsic testimony . . . . . . . • • • • • • • • 
to contents of a. document . . . . • • • . . . . . . . • . • • • • . 

prior deposition .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. 
showing document to opponent before . • • . • . . . . . . . . . . . • . 

witness on .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. " .. .. • • 
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Cross-eXamjna.tion (continued) 
to testimony before n committing magistrate . . . . . . . . . . . 
preliminary warning to guard against unfair surprise . . . . . . . 

[Examine analyses of "By Cross-examination," Vol. Ill, p. 26; 

• • • • 
• • • • 

"Testi-
monial Narration or Communicntion," Vol. II, p. 46.] 

Crossing of Railwa.y; see HIGHWAY; NEGLIGENCE; REPAIRS. 
of a document copied . . . . . . . . . . . . . . . . . . . . 

Cruelty, other persons' conduct, as a standard of. . . . . . . . . . . . . . • 
other like methods t{) show, to animals " . . . . . . . . . . . . . . . . 
by husband to wife; see HOlIICIDE. 

Cumulative witnesses excluded . . . . . . . . . . . . . . . . . . . . • . 
Curative admissibility . . . . . . . . . . . . . . . . . . . . . . . . . . 
Custodian's certified copy; see CERTIFIED COpy. 
Custody of Children; MARITAL REL.\TIOXSHIP; DESERTION. 

Section 
1375 
1025 

1279 
461 
461 

1907 
15 

Custom. as evidence of doing an act . . . . . . . . . . . . . . . . . . . 
other instanl~es, as evidence of tenor. . . . . . . . . . . . . . . . . . . 
evidence of land rights founded on . . . . . . . .'. . . . . . . . . . . 
in other factories, etc., as evidence of safety, etc. . . . . . . . . . . . . . 

· 92 
376,379 
· 380 
· 461 . , . . 

witness experience 10 . . . . . • . . . • • • • • • . . . . • • . . • • · 565 
concerning land-rights; see REPUT.\TIOX. 
proved by opInion .......................... . 

by onc ,,·itne:ss. . . . . . . . . . . . . . . . . . . . . . . . . . 
of a trade or locality to vary tcrms of written contract ...... . . . . . 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

see also HAIllT; rJsAGE. 
Customers, names of, as privileged. . . • . . . . . . . . . . . . . . . . . 
Customs Dues; see IMPORTATION. 

ji 

1954 
2053 
2440 
2580 

2212 

Dactyloscopy. as affording evidence of identity . . . . . . • • . . . . . 
Damages, character of plaintiff in mitigation of . . . . . . . . . . . . . 

conduct, to prove character in mitigation of . . . . . . . . . . . . . . 
opinion testimony to . . . . . . . . . . . . . . . . . . . . . . . . 
impeaching :l. verdict determined by average . . . . . . . . . . . . . . 
amount of, as evidenced by other tran.~actions; see CONTRACTS; VALUE. 
f)ther defamatory utterances, to increase; see DEFAMATION. 

· 149.414 

Danger, of machine or place, evidence of owner's knowledge of. . . . . . 
construction of other machines, buildings, etc., as evidence of. . . . . . 
other instances of injury, etc., as evidence of . . . . . . . . . . . . . 
opinion as to . . . . . . .. . . . . . . . . . .. .. . . .. . .. .. . . . 
risk of fire; see INSURANCE. 

Date; see TmE. 
Daughter; see SEDUCTION. 

· . 75-80 
· 209-213 
1942, 1944 
" 2354 

... 252 
437,451, 461 
. . 451 461 
. " 1949 

Daybook of regular entries ...................... 1548, 
Deadly Weapon, knowledge principle as applied to use of . . . . . . . . . " 363 

malice presumed from u:"'c of . . . . . . . . . . . . . . . . . . . . . . . 2511a 
Deaf-mute may be !l. witness . . . . . . . . . . . . . . . . . . . . . " 498 

interpreter's qualifieations . . . . . . . . . . . . . . . . . . . . . . .. 571 
necessity of interpreter ...•.... . . . . . . . . . . . . . . . 811, 1393 
impeachment of ............................ 934 

Death, as evidenced by failure of search. . . . . . . . . . . . . . . . . . 158, 
by lack of news . . . . . . . . . . . . . . . . . . . . 

insurance contract requiring eye-witness of . . . . . . . . . . . . . . . " 7a 
pres~ption of, insurance contract waiving ................ 7a 
explammg away lack of news of. . . . . . . . . . . . . . . . . . . . " 158 
of opponent, not necessary for using admissions. . . . . . . . . . . . . " 1049 
of attesting witner.s . . . . . .'. . . . . . . . . • . . ., ...... 1311 
of declarant of facts agai.,st interest. . . . . . . . . . . . . . . . • . " 1456 
of pedigree-declarant . . . . . . . . . . . . . . . . . • . . • . • • " 1481 
of maker of regular entries . . . . . . . . . . . . . . • • . . . . • . 1521, 1561 
statement. of timE! or place of; see FAMILY HISTORY. 
reputation of . . . . . . .. . .. . . . . . . .. . .. . .. . . . . . . . . .. 1605 
register of; REGISTER OF MARRIAGE, BIRTH, Alli'I> DEATH. 
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Death (colllillucd) 
as excusing lack of cross-examination . . . . . . . . . . . . . . . . . 
as allowing use of deposition . . . . . . . . . . . . . . . . . . . . . 
provable by coroner's inquisition . . . . . . . . . . . . . . . . . . . 
In mili tao y service, certificate of .... . . . . . . . . . . . . . . . 
certificate of, privilege for . . . . . . . . . . . . '.' . . . . . . . . 
as affecting marital privilege . . . . . . . . . . . . . . . . . . . . . 

patient's privilege ... . . . . . . . . . . . . . . . . . 
client's privilege . . . . . . . . . . . . . . . . . . . . . 

presumed. to validate a later marriage. . . . . . . . . . . . . . . . . 
negligence presumed irom . . . . . . . . . . . . . . . . . . . . . . 
absence raises presumption of. . . . . . . . . . . . . . . . . . . . . 

De bene esse; see DEPOSITION. 

Section 
.. 1390 
.. H03 
.. 1671 
· . 1675a 
· . 2385a 
2237,2341 
2387,2391 
2a23, 2329 
· . 2506 
" 2510 
" 253! 

Debt, prior indebtedness, as evidence . . . . . . . . . . . . . . . . . . . . 
pecuniary relations to show biM of a witness . . . . . . . . . . . . . . . . 
us evidence of motive . . . . . . . . . . . . . . . . . . . . . . . . . . 

see also PA\~ENT; CONTRACT; CREDITOR. 

382 
949 
392 

Debtor, indorsement of payment by, as statement agaiIll!t interest . . . . . 1460, 1466 
admissions of, used against creditor . . . . . . . . . . . . . . . 1081, 1082, 1086 
declarations of, to show motive in conveyance . . . . . . . . . . . . . 1083, 1086 
utterances in possession, used against creditor . . . . . . . . . . . . . .. lii9 

sec also CREDITOR. 
Deceased Declarant; sec DYING DBCLAIIATION. 
Deceased by Homicide, character of, to evidence self-defence . . . . . . . . 63, 246 

threats of, to evidence self-defence . . . . . . . . . . . . . . . . . . . 110, 247 
survival of, to negati':e 'corpus delicti' . . . . . . . . . . . . . . . . " 138 
suicidal plani'! of, to evidence an accuSed's innocence. . . . . . . . . 14:3, li25, 1726 
acts of violence by, t<> evidence self-defence ... . . . . . . . . . . . . 198, 248 
details oi prior quarrels to show hostility by . . . . . . . . . . . . . . " 396 

Deceased Person, in general, testimony of, bused on personal ob~ervation . " 670 
disqualification of surviving opponent as witness . . . . . . . . . . 578, 1576, 2065 

of \yife of . . . . . . . . . . . . . . . . . . . . . . . " 610 
proof of contract with . . . . . . . . . . . . . . . . . . . . . . . . " 2005 
adlnissions of. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1081 

oral, not sufficient to establish claim against estate of . . . . . . . 2054 
character of, t<> prove negligence . . . . . . . . . . . . . . . . . . . .. 65 
use of account-books for or against . . . . . . . . . . . . . . . . . . .. 1554 
hearsay statements of, admissible 

dying declaration; see DYING DECLARATION. 
facts against interest; see AGAINST IN'rEHEST. 
pedigree; see FA.'!ILY HISTORY. 
attesting witness; see ATTESTING WITNESS. 
regular entries; see REGULAR ENTRIES. 
private boundaries; see Bom-mARIEs. 
ancient deed-recitals; see RECITALS. 
deceased persons in general. . . . . . . . . . . . . . . . . . . . .. 1576 

statntory exception for all statements of . . . . . . . . . . . . . . " 578, 1576 
see aL~o DEA'I'H; SURViVOR. 

Deceased Witness, former testimony of; see FOR~!ER TESTI~IONY. 
Decision; see JUDICIAL DECISION. 
Declarant, of facts against interest, absence of . . . . . . . . . . . . . . 

absence of pedigree . . . . . . . . . . . . . . . . . . . . . . . . . 
di~qualification of, under exceptioljs t<> Hearsay Rule . . . . . . . . . . 

Declaration, of intent, used to interpret a document . . . . . . . . . . . 
after possession ended, as admission . . . . . . . . . . . . . . . . . . 
during possession, as verbal act . . . . . . . . . . . . . . . . . . . . 
of deceased person; see DECEASED PERSON. 

" 1456 
. -.--1481 
" 1751 
. . 2471 
.. 1778 
1777, 1778 

chauffeur's, of own re.~ponsibility for collision . . . . . . . . . . . . . . . . 
sec also HEARSAY RULE, EXCEPTIONS TO; ADMISSIONS. 

1041 

Dedication, words accompanying, as 'res gestre' . . . . . . . . . . . . . . . 
opinion evidence of intent of . . . . . . . . . . . . . . . . • . • • • . . 

Dedj.nua Potestatem; see DEPOSITION. 
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Deed, c,''{ecution or delivery of, as evidenced by possession of it. . . . . . . . . 
mode of proving forgery of; sec FORGERY. 
. h' , 

Section 
157 

lfilpeac lng one S o'wn . . . . . . . . . . . . . . . . . . . . . . . . . . 
possession under, as evidence of boundaries . . . . . . . . . . . . . . . . 
original must be produee(\; see ORIGIN."L DOCUl!ENT. 

529 
378 

calling the attestmg witness; see ATTESTING WITNESS. 
recitals in, as admis~ible; sec RECITAU>. 
'testimonio' proved by copy . . . . . . . . . . . . . . . . . . . . . 
lund-grant of government . . . . . . . . . . . . . . . . . . . . . . 
certificate of acknowledgment of, whether conclusive .. . . . . . . . . 
registration of, whether conclusive .. . . . .. ......... . 
contents of lost deed, recited in another . . . . . . . . . . . . . . . . 
discrimination between uses of rccituls in .............. . 
as showing reputation 'of boundary . . . . . . . . . . . . . . . . . . 
admission of execution of recorded ..... . . . . . . . . . . . . . 
execution of, proved by certificate of acknowledgment . . . . . . . . . . 
abstract of title, as hearsay ..................... . 
words accompanying gift by . . . . . . . . . . . . . . . . . . . . . 
location of descrIption in, by opinion . . . . . . . . . . . . . . . . . 
subst:lDce of contents of lost . . . . . . . . . . . . . . . . . . . . . 
existence of scal on recorded . . . . . . . . . . . . . . . . . . . . . 
whole of record of administm~or's or sheriff's or tax-collector's deed required 
dispensing with proofs of prior . . . . . . . . . . . . . . . . . . . . 
, t' ., . I I' tes unoUlO In reeor( 5, presume< genuine . . . . . . . . . . . . . . . 
absolute in forlll, degree of proof nece~:;ary to "how to be a mortgage . . . 

see also CO~I~ION SOURCE OF TITLE. 
thirty years old, presumed gl'nuine . . . . . . . . . . . . . . . . . . 
proof of agent's authority to execute ancient . . . . . . . . . . . . . . 
filed in official records, presumed genuine . . . . . . . . . . . . . . . 
privilege for titlc-dews .. . . . . . . . . . . . . . . . . . . . . . 
recital of consideration in, varied by parol . . . . . . . . . . . . . . . 
condition precedent, shown by parol. . . . . . . . . . . . . . . . . . 
distinction between, and will . . . . . . . . . . . . . . . . . . . . . 
recording not necessarily final act oi. . . . . . . . . . . . . . . . . . 
absolute in forlIl, i!!hown by parol to he security only ......... . 
collateral agreements to a . . . . . . . . . . . . . . . . . . . . . . 

see al~o COLLATER ... L AGREE~ENTS. 

1225, 1651 
1225, 1239 
1347, 1352 
.. 1352 
.. 1573 
., 1574 
.. 1592 
., 1653 
.. 1676 
.. 1705 
.. 1777 
.. 1956 
1957,2105 
· . 2105 
· . 2110 
· . 2132 
· . 2150 
· . 2498 

2137-2146 
· . 2144 
· . 2159 
· . 2211 
· . 2433 
2408,2420 
· . 2408 
· . 2408 
· . 2437 
· . 2442 

interpretation of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
erroneous description in a . . . . . . . . . . . . . . . . . . . . . . . . 
burden of proof of capacity of grantor . . . . . . . . . . . . . . . . . . . 

2458 
2477""" 
2500 
2503 
2520 
2522 
2525 
2529 
2537 

presumption from confidential relations . . . . . . . . . . . . . . . . 
presumption of delivery, date, seal, etc. . . . . . . . . . . . . . . . . . . 

of lost grant. . . . . . . . . . . . . . . . . . . . . . . . . 
of alteration before execution . . . . . . . . . . . . . . . . . 
of identity of grantor or grantee. . . . . . . . .. ..... 

reservation in, burden of proof . . . . . . . . . . . . . . . . . . . . . . 
see al~o DOC'G~IENT; EXECU'l'ION; HANDWRITI:'W; R~;CORDED CON\'EYANCE; 

ABSTRACT OF TITLE-DEED; CoLOR OF TITLE. 
De facto officer, document made by .................. . · 1633 

celebrant of marriage . . . . . . . . . . . . . . . . . . . . . . . . . 
appointment presumed ..................... . . . 

Defamation, character of plaintiff, to evidence innocence • . . . . . . . . . 

• 

to mitigate damages. . . . . . . . . . . 
mitigation of damages in, as affected by the pleadings . . . . . . . . . . . 
general character or particular traits in mitigation .of damages in . . . . . . 
reputation founded on rumor as mitigating damages in ......... . 
conduct of plaintiff as affecting defendant's ground for suspecting in. . . . . 
defendant not originator of charges in . . . . . . . . . . . . . . . . . . 
good character as affecting damages in. . . . . . . . . . . . . . . . . . 
acts of plaintiff, to justify or to mitigate damages . . . . . . . . . . . . . 
unfair surprise in justifying acts in . . . . . . . . . . . . . . . . . . . 
other acts, to evidence intent. . . . . . . . . . . . . . . . . . . . . . 
other utterances, to evidence malioo . . . . . . . . . . . . . . . . . . . 
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Defamation (amtinwd) 
other persons' libels, as a standard of criticism . . . . . . . , . , 

Section 

discovery of witnesses' names in ......... . . , . . . , 
meaning of, by opinion evidence .. . . . . . . . . . . . . . . 
Alabnma rule requiring two witnesses for plea of truth in. . . . . . 
shnder of chastity, corroboration required in action for . . . . . . 
whole of an ut.terance to be proved . . . . . . . . . . . . . . . 
proof of charge beyond rell30nable doubt. . . . . . . . . . . . . 
slander of chastity, inspection of plaintiIT's person in. . . . . . . . 
privilege against self-crimination in . . . . . . . . . . . . . . . 
testimony before grand jury, not privileged . . . . . . . . . . . . 
official reports, privilegcd. . . . . . . . . . . . . . . . . . . . 
proving publication of the original document containing . . . . . . 

· . . " 465 
· . . . . 1856b 
· . . . . l!lil 
..... 2054 
· . . . . 2066 
2097, 2115, 2119 
· . . . . 24!l8 
· . . . . 2220 
· . . . . 2257 
· . . . . 2363 
· . . . . 2375 
· . . 1232-1257 

Default, in another Iluit, as an admission . . . . . . . . . . . . . 
as penalty for failure to give discovery. . . . . . . . . . . . . . 

Defect, presumption of, from accident. . . . . . . . . . . . . . . 
see also NEGLlm:NcE. 

· . . . . 1066 
. . . . . 18ii!ld 
· .... 2059 

special rule in England and Canada for discovery in. . . . . • . . . . . . . 1856b 
Defenda,nt, character of accused, as evidence . . . . . . . . . . . . . . . . 55-57 

time of character . . . • . . . . . . . . . . . . . . . . . . . . " 60 
kind of character . . . . . . , . . . . . . . . . . . . . . . . . . . 57-59 

• 

accused as witness ............. . . . . . . . . . . . 61, 1!l6 
character of a civil defendant. . . . . . . . . . . . . . . . . . . . . . . 64-67 
threats of accuse' I, to prove crime. . . . . . . . . . . . . . . . • . . " 105 
mode of evidencing character by conduct 

of :lCCtlSed #. . • • . . • . . . . . . . . . • . • • . • • . . • . . 
of civil party negligellt ................,..... 
of decen...<:ed in homicide . . . . . . , . . . . . . . . . . . . '.' . 
of charar:ter in issue . . . . . . . . . . • . . . . . . . . . . . . . 
of character to mitigate damages . . . . . . . . . . . . . . . . . . 

mode of evidencing skill or strength . . . . . . . . . . . . . . . . . . . 
sanit," . . . . . . . . . . . . . . . . . . . . . . . 
men(al capacity . . . . . . . . . . . . . . . . . . . 
knowledge or belief; sec KNOWLEDGE. 
consciousness of guilt; 51"; CO:O;;SCIOl:S:O;;ESS OF Gt7ILT. 

192-H)6 
· 1!l9 
· 1!!8 
· 2(12 
· 209 
220,221 
228,231 
· 228 

history of accused's disqualification 8B witness . . . . . . . . . . . . . . . . 575 
statutory abolition of the same . . • • . . . . . . . . . . . . . . . . " 579 
co-defendants as witnesses . . . . • • . • • . . . . . . . . . . . . . .. m;o 
\vire of, as witness. . . . . . . . . . . . . . . . . . . . . . . . . . .. 609 
testifying to his own intent. . . . . . . . . . . . . . . . . . . . . . 581, 1965 
confessions of; see CONFESSIONS. 
admissions of; sec AD~IISSI0NS. 
impeachable like other witnesses, when ('aIled for himself. . . . . . . . . " 890 

when called for the opponent . . . . . . " 916 
may impe&ch 0. co-defendant . . . . . . . . . . . . . . . . . . . . . .. 916 
admissions of a co-defendant . . . . . . . . . . . . . . . . . . . . . . . 1076 
incompewncy of evidence cannot be waived by infant . . . . . . . . . . . . 1063 
statement.s when found wit.h stolen goods ., . . . . . . . . . . . . . 1777, 1781 
silence of, as an admission . . . . . . . . . . . . . . . . . 2!l2, IG,,)2, lOil, 1072 
prejudice to, by exhibition of wounds, etc. . . . . . . . . . . . . . . . . . 1157 
consistent stawmcnts of, in vindication . . . . . . . . . . . . . . . . . . 1144 
magistrate's report of examination of . . . . . . . . . . . . . . . . . 1320, 1349 
bystander's testimony on report of examination of illiterate ......... 1278 
expres.~ions of intent or motive ... . . . . . . . . . . . . . . . . . . . . 1732 
expressions negativing intent . . . . . . . . . . . . . . . . . . . . . . . 1732 
right to be present at a view . . . . . . . . . . . . . . . . . . . . . . . 1803 
right to inspect documents or chattels of prosecution ..... . . . . . 1863,2224 
opinion testimony to capacity of . . . . . . . . . . . . . . . . . . . " 1958 
confession of accused, sufficiency of • • . . . . . . . . . . . . . . . . . . 2070 
examination of accused before magistrate; sce D~:I'ORITlm;; FORMEH TESTIMONY. 
privilege against self-crimination • • • . . . . . . . . . . . . . . . . . . 

see also Co-INDIC'I'EE. 
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Section 
Definition, of evidence . . . . . . . . . . . . . . . . . . . . . . . . . . 

of Preferential rules . . . . . . . . . . . . . . . . . . . . . . . . . . . 
of Analytic rules . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
of Prophylactic rules . . . . . . . . . . . . . . . . . . . . . . . . . . 
of Simplificative rules . . . . . . . . . . . . . . . . . . . . . . . . . . 
of Quantitative, or Synthetic, rules . . . . . . . . . . . . . . . . . . . . 

Degree of probative value required for rele"l":J.ncy . . . . . . . . . . . . . . . 
of evidence; see BEST EVIDENCE; COPY. 

1 
1172 
1172 
1172 
1172 
1172 

Delay, in complaining or suing, as evidence . . . . . . . . . . . . . . . 
Delivery by mail, e:-.-prcss, or telegraph . . . . . . . . . . . . . . . . . 

of a deed, as evidenced by possession of it . . . . . . . . . . . . . . . 
words accompanying, of a chattel . . . . . . . . . . . . . . . . . . . 
or a. document, proved without production . . . . . . . . . . . . . . . 
of negotiable instrument in escrow '" . . . . . . . . . . . . . . . 
of a deed, shown conditional by purol e .... itlclwe . . . . . . . . . . . . . 
grantee's possession as evidence or. . . . . . . . . . . . . . . . . . . 
date of, presumed frol,]. date of document . . . . . . . . . . . . . . . 
registration as evidence of . . . . . . . . . . . . . . . . . . . . . . 

• 

38 

" 284 
" 95 
.. 157 
· . 17i7 
· . 1248 

2·109,2420 
2408,2420 
· . 2520 
· . 2520 
· . 2520 

see also P .. moL EVIDENCE RULE; DEED. 
Delusion, as affecting compctency . . . . . . . . . . . . . . . . . . . . . 

see also INSANITY. 
32 

Demand for a document; sec NOTICE TO PRODUCE. 
Demeanor, of accused, as evidence of guilt . . . . . . . . . . . . . . 

under the right of confrontation ............... . 
· . 273,274 

of a witness, as affecting credibility . . . . . . . . . . . . . . . . . 
· 13!)5, 13!)!) 
· " 946 

Demurrer to evidence .....• . . . . . . . . . . . . . . . . . . 
to claim barred by statute of limitations . . . . . . . . . . . . . . . 

· 2495, 2589 
· . . 2538 

Dentist, privileged communication to . . . . . . . . . . . . . . . . . 
Departmental Regulations, judicially noticed . . . . . . . . . . . . 
Deponent; see DEPOSITIOX. 

· . . 2382 
· . . 2572 

Deposition 
I. Right of Cross-examination of Deponent 

II. Right of Confrontation of Dcponent 
III. Sundries 

(a) taking 
(b) transcribing 
(c) use by prol)(ment 
(d) use by opponcnt 
(e) miscellancous 

1. Right of Cross-examination of Deponent 
personal attendance must be shown impracticable . . . . . . . . . . . 
notice required . . . . . . . . . . . . . . . . . . . . . . . . . . 

plural depositions . . . . . . . . . . . . . . . . . . . . . . . 
'in perpetuam memoriam,' is notice required . . . . . . . . . . . . 
interval oi time after notice . . . . . . . . . . . . . . . . . . . . 
attendance cures defective notice . . . . . . . . . . . . . . . . . . 
'in perpetuam,' recording may be necesst!.ry ..... . . . . . . . . 
issues and parties the same. . . . . . . . . . . . . . . . . . . . . 
either party may use . . . . . . . . . . . . . . . . . . . . . . . 
opponent using suppressed deposition . . . . . . . . . . . . . . . . 
non-responsive answers .. . . . . . . . . . . . . . . . . . . . . 
sweeping interrogatories . . . . . . . . . . . . . . . . . . . . . . 

· . 1376 
13ii-1383 
· . 1379 
1378, 1383 
· . 137S 
· . 1378 
· . 1383 
13S(H388 
· . 1389 
· . 1389 
· . 1392 
· . 1392 

II. Right of Confrontation oj Deponent 
constitutional guarantee . . . . . . . . . . . . . . . . . . . . . . . . 
witness-rule of number, satisfied by . . . . . . . . . . . . . . . . . . . 
spurious distinctions between 'de bene esse' and 'in perpetuam memoriam' .. 

between civil and criminal cases . . . . . . . . . . . 
excuses for non-attendance (death, illness, non-residence, imprisonment, 

1397 
1305 
1401 
1401 

etc.). . . . . . . . • . • . . . . . . . . . . . . . . . . . . . 1402-1413 
proof of the excuse . . . • . . . . . . . . . . . . . . . . . . . . . . 1414 
witness present in court . . • . . . . . . . . . . . . . . . . . . . . . 1415 
not usable if witness available •. . . . . . . . . . . . . . . . . . .. 1415 

except to impeach • . . . . . . . . . . . . . . . . . . . . . 1416 
opponent's deposition . • . • . . . . . . . . • . . • . . . • . . . .. 1416 
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Deposition (continued) Section 
deposition used to impeach deponent . . . . . . . . . • . . . . . . .. H16 
malicious prosecution . . . . . . . . . . . . . . . . . . • • . • . ., 1416 
chancery depositions . . . . . . . . . . . . • . . . . . . . . . . . . 1417 
probate and bastardy examinations . . . . . . . . . . . . . . . . . .. 1417 
chancery and 'dedimus potestatem' ................. 1381,1417 
'perpetuam memoriam' . . . . . . . . . . . . . . . . . . . 1378,1412, H17 
statutes affecting, 'in perpetuam memoriam' . . . . . . . . . . . . . . . 1412 

'de bene esse'. . . . . . . . . . . . . . . . . . . . . 1411 
III. Sundries 

• 

(a) ta1.:ing 
mode of taking. . . . . . . . . . . . . . . . . . . . . . 1376, 1380, 1401 
objection to, time of making . . . . . . . . . . . . . . . . . . . . 18, 486 
must be taken by one authorized . . . . . . . . . . . . . . . . . . . 1376 
mode of interrogation in; see QUESTION TO A WITNESS. 
taken in writing under Federal Equity Rules. . . . . . . . . . • • •• 799 
prepared beforehand to suggest answers . . . . . . . . . . . . • . •. 787 
officer taking, not to be party's agent or kinsman. . . . . . . . . . .. 803 
taking an attesting witness' deposition . . . . . . . . . . . . . . . . 1312 
power of officer to compel answer. . . . . . . . . . . . . . . . . . . 2195 
persons privileged to testify by . . . . . . . . . . . . . .. .. 2205, 2206 
attendance from a distance not required. . . . . . . . . . . . . . . . 2207 

(b) tran8cribing 
transcription of answers to be literal and immediate ., . . . . . . . . 804 

805 reading over and signing ....... . . . . . . . . . . . . . . . 
(c) use by proponent 

used to refresh the recollection of one's own witness ........ . 
used to aid recollection . . . . . . . . . . . . . . . . . . . . . . 
'prima facie' effect of, by attesting witncss ., . . . . . . . . • . . 

(d) usc by opponent 
used by opponent, as preventing impeachmer..t . . . . . . . . . . . . 
discrediting its mede of preparation. . . . . . . . . . . . . . . . . 
impeachment self-contradiction................. 
in another used or referred to . . . . . . . . . . . . . . . . . 

on a prior deposition . . . . . . . . . . • . • . . 
(e) miscellaneous 

· 904 
761, 764 
• 2500 

912,913 
· 996 
· 1031 
· 1075 
· 1262 

in general . . . . . . . . . . . . . . . . . . . . . .. . .. .. .. . ., 802 
magistrate's report of examination preferred . . . . . . . . . . . . 1326, 1349 
taken for use in trial in another state . . . . . . . . . . . • . • . ., 2195 
perjury in, inadmissible . . . . . . . . . . . . . . . . . . . . . ., 1349 
written deposition required to be used ...........•.... 1331 
of ambassador . . . . . . . . . . . . . . . . . . . . . . . . . 1384, 1~7 
statement in, to evidence pedigree . . . . . . . . . . . . . . . . ., 1495 
certificate of taking of. . . . . . . . . . . . . . . . . . . . . . . . 1676b 
certified copy of; see CERTIFIED COpy. 
liability of deponent for perjury . . . . . . . . . • . • . . . . . ., 1832 
cross-answers excluded 

when direct answers are. . . . . . . . . . . . . . . . . . . ., 1893 
when taker does not offer . . . . . . . . . . . . . . . . . . ., 1893 

non-taker using may not impeach .. . . . . . . . . . . . . . . .. 1893 
putting in the whole . . . . . . . . . . . . . . . . . . . 2103, 2111, 2115 
documents refelled to in ... . . . . . . . . . . . . . . . . . . . 2104 
is no part of record . * • • • • * • • • • • • • • • • • • • • • • • • 2111 
annexing copy of a docllmen~ to . . . . . . . . . . . . . . . . . .. 1185 
producing original . . . . . . . . . . . . . . . . . . . . . . . .. 1215 
under Federal statute; conflicting laws . . . . . . . . . . . . . . .' 6 

see also DISCOVERY; EXAMINATION. 
[Examine analyses of "By Cross· examination," Vol. III, p. 26; and 

"By Confrontation," Vol. III, p. 93.) 
Deputy Officer, document made by . . . . . . . . . . . . . . . . . . .. 1633 
Description, in deed, interpretation of; see PAROL EVIDENCE RULE, D. 

location of, in deeds, maps, etc. . . . . . . . . . . . . . . . . . . . . .. 1956 
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as excusing production. . . . . . . . . . . . . . . . . . " 1193 
of other property, as evidence of a nuisance . . . . . . . . . . . . . . " 451 

Detective, impcached by his interest or bia.c; . . . . . . . . . . . . . . . . 949, 969 
testimony of, to be corroborated . . . . . . . . . : . . . . . . . . . . . 2066 
confession made to; see CONFESSION. 

De ventre inspiciendo, writ of •.•. . . . . . . . . . . . . . . . . . . 
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see also Ex.uuNATION; CROSS-EXA.,nNATlo:-,". 

" 1390 
· . 1883 
· . 1883 
" 1884 
" 1871 
· . 1892 
1885-1891 

Directing a verdict. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Disbar ment, pl'oof beyond reasol'lable doubt ............... . 

2495 
2498 
2257 
1398 

privilege against self-crimination in . . . . . . . . . . . . . . . . . . . . 
fonner testimony in . . . . . . . . . . . . . . . . . . . . . . . . . . . 

see also BAR. 
Discharge of contract, shown by parol . . . . . . . . . . . . . . . . . 

charge and discharge entries . . . . . . . . . . . . . . . . . . . . . 
Discovery, general principle as to 

conlmon law . . . . . . . . . . . . . . . . . . . . . . . . . . 
unfair surprise as grounds for. . . . . . . . . . . . . . . . . . . 
chancery. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
policy of the rule . . . . . . . . . . . . . . . . . . . . . . . . 

2441,2455 
.. 2117 

1845,1858 
.. 1845 
· . 1846 
.. 1847 

exceptions to the rule 
list of witnesses in criminal cases . . . . . . . . . . . . . . 1874, 1850-1855 
discoverJ in chancery . . . . . . . . . . . . . . . . . . . . . . 1856, 1857 
from officer of corporation . . . . . . . . . . . . . . . . . . . . . . 1856 
in Federal court.<> under State statute . . . . . . . . . . . . . . . ., 1856 

VOL. v. 66 IO·U 
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Discovery, cxceptions to the rulc (continued) Section 
in Federal courts under Federal statutes . . . . . . . . . . . . . . 1381, 1856 
statutory intenogatories to opponent . . . . . . . . . . . . . . . 1847, 1856 
discrediting opponent's charactcr by his own interrogatories . . . . . .. 1856 
names of witnesses in civil cases .. . . . . . . . . . . . . . . . . . 1856c 
documents inspected before trial . . . . . . " ..... 1847, 1857-1860 
corporate and manorial records . . . . . . . . . . . . . . . . . . .. 1858 
documents subject to common interest or trusteeship . . . . . . . . " 1858 
stockholder's remedy mandamus or discovery. . . . . . . . . . . . .. 1858 
of insurance documents . . . . . . . . . . . . . . . . . . . . . " 1858 
which party may make copy of document . . . . . . . . . . . . . " 1859 
against third person not a party .. . . . . . . . . . . . . . . 1856d, 1859f 
or sundry documents . . . . . . . . . . . . . . . . . . . . . . " 1859 
failure by affidavit to deny cxecution of document, . . . . . . . . • .. 1860 
shown on cross-examination . . . . . . . . . . . . . . . . . . • .. 1861 
inspection makes evidence . . . . . . . . . . . . . . . . . . . • •. 1861 
exclusion for failure to allow inspection . . . . . . . . . . . . . . .. 1210 
premises, chattels, and body, inspected before trial . . . . . . 1847, 1862, 1863 

from opponent in chancery at the trial. . . . . . . . . . . . . . . . . . . 2218 
under statutes . . . . . . . . . . . . . . . . . . . . . . . . . . . 2218 
under client's privilege. . . . . . . . . . . . . . . . . . , . . . . . 2318 
see also CHA..,\,CERY; DEPOSITIONS. 

[Examine analysis of "Preliminary Noticc, or Discovery, to thc Op
ponentz" Vol. III, p. 920.] 

Discretion of the tnal court; see JUDICIAL DISCRETION. 
Disease, specific tendency of, shown by symptoms . . . . . . . . . . . . . • 

subsequent, to evidence prior. . . . . . . . . . . . . . . . . . . . . • . 
privilege for report of contagious . . . . . . . . . . . . . . . . . . . . • 
venereal, inspection of person having . . . . . . . . . . . . . . . . . . . 

see also ILLNESS. 

457 
168 

2377 
2220 

Disgu cing Answers, p,rivilege against . . . . . . . . . . . . 
Disinheritance, as eVidence of testator's insanity . . . . . . . 

parol evidenCe of intent . . . . . . . . . . . . . . . . . . 

· 984-987, 2216, 2255 
· . . . . .. 229 
· . . . • • • 2475 

Disorderly housej see HOUSE OF ILL-F~IE. 
Disqua,ljflca.tion, by reason of interest . . . . . . . . . . . . . . . • . •• 576 

mode of IlScertaining ......... . . . . . . . . . . . . . . • •• 583 
time of interest to cause • . . . . . . . . . . . . . . . . . . . • , • •• 583 
burden of proving. . . . • . . . . . . . . . . . . . . . . . . . . • " 584 
mode of proving . . . . . . . . . . . . . . . . . . . . . . . . . . .. 585 
time of objecting to . • • . . . . . . . . . . . . . . . . . . . . . • •• 586 
judge detennincs . . . . . . . . . . . . . . . . . . . . . . . . . . .. 587 
of party charged in same indictment. . . . . . . . . . . . . . . . . • •• 580 
oC SUl'Vlvor against deceased . . . . . . . . . . . . . . . . . . . . • " 578 
of declarant, under exceptions to Hearsay rule . . . . . . . . . . . . . •• 1751 
of wife by marriage subsequent to crime . . . . . . . . . . . . . . • • •• 605 
by conviction of crime; see CONVICTION OF CRL\1E. ; 

Distance, of a wen on, lIB shown by effects . . . . . . . . . . . . . . • •• 4JJ7 
. . . . . . . . . .• 460 

as excusing absence 0 an attesting witness . . . . . . . . . . . . . . • .• 1312 
of a deponent. . . . . . . . . . . . . . . . . . • , . 1407 

opinion testimony to . . . . . . . . . . . . . . . . . . . . . . . . .. 1977 
of witness' residence eX'lmpting from attendance . . . . . . . . . . . . . . 2207 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2581 

District AttorneYj see PROSECOTI/)l'fj CRIlIIlNAL 'l'RlAi.';; A'J'I'OaXEY AXD CLIENT. ' 
Divorce, as qualifying wife as witness . . . . . . . . . . . . . . . . . . .• 610 

evidence of adultery of 'co-respondent in . . . . . . . . . . . . . . . . .. 68 
connivance with co-respondent in . . . . . . . . . . . . . . . . . . . .. 391 
hnsband's or wife's statements showing sentiments . . . . . . . . . . . .. 1730 
as affeeting marital prh ilege . . . . . . . . . . . . . . . . . . . . . 2237, 2341 
one witness to a charge . . . . . '. . . . . . . . . . . . . . . . . . . . 2046 
corroboration required of detectivc's and prostitute's t('stimony in. . . . . . . 2066 
coufession of respondent . . . . . . . . . . . . . . . . . . . . . . . . . 2067 
eye-witness of marriage . . . . . . . . . . . . . . . . . . . . . . . 2085, 2086 
marriage celebrant's certificate not preferred to eye-witness. . . . . . . . . . 2{;88 
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Divorce (cO?Itinued) Section 
inspection of party, on charge of impotency . . . . . . . . . . . . . . . . 2220 
privilege against self-crimination in . . . . . . . . . . . . . . . . . . . . 2257 
presumed, to validate a lat€r marriage. . . • • . . . . . . . . . . . . . . 2506 

Docket, original's production reqnired . . . . . . . . . . . . . . . .. 1215, 1217 
certified copy allowed . . . . . . . . . . . . . . . . . . . . . . . . . . 1681 
conclusive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2450 
is not a record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2450 

DOllument, misuse of motion to "strike out" . . . . . . . . . . . . . . .. 18 
possession of, as evidence of payment . . . . . . . . . . . . . . . . . .. 156 
execution or delivery, as evidenced by possession of it . . . . . . . . . . .. 157 
possession of, as evidence of knowledge . . . . . . . . . . . . . . . . .. 260 
failure to object to admission of, admits genuineness and authority to execute. 18 
failure to prOduce, as evidence of contents . . . . . . . . . . -. . . . . .. 291 

as inference of non-cxistence. . . . . . . . . . . . . .. 291 
notice to produce; see ORlGlXAL DOCU~!ENT. • 
sending original out of jurisdiction for deposition-witness to execution . 

. hearsay testimony to show search and loss of . . . . . . . . . . . . 
concealment of . . . . . . . . . . . . . . . . . . . . . . . . 

· . . . 1185 

.... destruction of, as evidence of contents . . • . . • . . . . . . . . . 
alteration of, as avoiding. . . . . . . . • • . . . . . . . . . . . 
marks on, as evidence of identity . . . . • • • . . . . . . . . . . 

· . . . 1196 
291, lI!l8, 1 H19 
· . " 291 
· . . . 1198 
· . " 417 . h' , Impeac 109 one sown . . . . . . . . . . . . . . . . . . . . . . .. .. .... 529 

requirement of two impeaching witnesses in Pennsylvania . . . . . . · . . . 2054 
..... execution of, witness' personal observation of . . . . . . . . . . . . 

proof of genuineness by handwriting; sec HA:·;nWRlTlNG. 
· . .. 666 

of predecessor, as qualifying a witness to handwriting . . . . . . . . . . . . 
third person, as party's admission. . . . . . . . . . . . . . . . . . . . 

used to aid recollection; see RECOLLECT:ON. 
showing to opponent before cross-examination . . . . . . . . . . . . . . . 

704 
1073 

1861 
1185 
1861 

to witness on cross-examination. . . . . . . . . . . . . . . . . . 
ri~ht to require proponent to show, to opponent . . . . . . . . . . . . . . 
orIginal must be produced; sec ORIGINAL DOCU~!EXT. 
dying declaration reduced to writing ................ . 1445,1450 
kmds of copy allowed or preferled; sec COpy; CERTIFIED COPY. 
execution proved by attesting witness; see A'l'I'ESTlXG WITNESS. 

by other methods; SIiC EXECUTIO~. 
putting in on direct or cross-e:mmination. . . . . . . . . . . . . . . . 
Impeachment of witness who pro\'es. . . . . . • . . . • . . . . . . . 
discovery of, before trial; see DISCOVERY. 

1883,1884 
" 1893 

taken to jury-room .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . 1802, 1913 
expert testimony to 

- alterations .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
date.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
decipherment.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
erasures .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
forgeries .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
• • • 
lDlltatlOns .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
ink .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
paper .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
spelling .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. 

2027 
2027 
2025 
2027 
2026 
2026 
2O?.A 
2024 
2024 

putting in the whole 
sundry instances . . . . . . . . . . . . . . , . . . . . . . . . 2102, 2116 

. deposItions........ . . . . . . . . . . . . . . . . 2103, 2111, 2115 
\. , . separate docnments . . . . . . . . . . . . . . . . . . . . . . . 2104, 2120 

lost deeds, etc.; abstracts . . . . . . . . . . . . . . . . . . . . . . 2105 
lost wins.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .... 2106 
public record.'! . . . . . . . . . . . . . . . . . . . . . . . . . . . 2107 
Judicial records . . . . . . . . . . . . . . . . . . . . . . . . . . . 2110 
bill and answer ill chancery .... . . . . . . . . . . . . . . . . . 2111 
account-books . . . . . . . . . . . . . . . . . . . . . . . . . . . 2118 
chancery answer, responsive parts. . . . . . . . . . . . . . . . . . . ~121 
presumed genuine in official files . . . . . . . . . . . . . . . . . . . 2158 
answers to interrogatories . . . . . . . . . . . . . . . . . . . . . . 2124 
document inspected by opponent . . . . . . • . . . . • . . . . . . . 2125 
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Document (conlinued) s.,.,tion 
_., authentication of . . • . . . . . . . , . . . . . . . . . . . . . . . .. 2129 
- " Iluthenticated by circumstantial evidence .,..... . . . . . . . . , , 2131 

authentication unnecessary. . . . . . . . . . . . . . . . . . . . . . , . 2132 
put in by cross-examiner. . . . . . . . . . . . . .. ......... 2125 
discrimination between principles nlTecting execution of . . . . . . . . . . . 2133 
siJ?Deture to, not always nece.'iSary to charge execution . . . . . . . . . . . . 2134 
self-'!r.in1inating, illegally scized . . . . . . . . . . . . . . . . . . . . . . 2183 
obta.iIle::! by illegal search " . . . . . . . . . . . . . . . . . . . . . , 2183 
lackmg revenue-stamp. . . . . . . . . . . . . . . . . . . . . . . . .. 2185 
privilege for title-deeds '" . , . . . . . . . . . . . . . . . . . . . , 2211 

documents held nndel a lien. . . . . . . . . . . . . . . . . . 2211 
trade secrets " . . . . . . . . . . . . . . . . . . . . . . 2212 

production by oppunent at trial. , . . . . . . . . . . . . . . . . . . . . 2219 
by witness . . . . . . . . . . . . . . . . . . . . . . . . 2103, 2200 
by one who has control of . . . . . . . . . '., . . . . . . . . 2200 
by corporation . . . . . . . . . . . . , . .'. . . . . . . .. 2200 
impoun(ling aftcr . . . , . . . . . . . . . . . . . . . . . .. 2200' 
under :;elf-criminating privilege . . . . . . . . . . . . . . . . . 2264 
inference from withholdivg. . . . . . . . . . . . . . . . . . . 2264 

d li t ' "1 "_.'J'07-23'09, 2318 un er c en s pn\'l ege, . . . . . . . . . . . . . . . 
opponent not entitled to see, until admitted . . . . . . . . . . . . . . . . 2200 

b · 't . 2472 am JgUl)' In . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
parol evidence rule binds parties onlv . . . . . . . . . . . . . . . . . .. 2446 
burden of producing, under parol evidence rule . . . . , . . .. ..... 2447 
pa~ol evidence t:o vary tennsj see P A.ROL EVIOENCE UnF.. 
delivery of, havmg a blank. . . . . , , , . . . . . . . . . . . . . . 2410, 2419 
possession of, as presuming payment. " . . . . . . . . . . . . . . . " 2518 
RJloliation of, as creating a prC8umption . . . . . . . . . . . . . . . . . . 2624 
admission of execution of. . . . , . . . . . . . . . . . . . . . . . . 2132, 2.596 
presumption of alter-jltion . . . . . . . . . . . . . . . . . . . . . . ,. 2525 

consideration . . . . . . . . . . . . . . . . . . . . . .. 2520 
cia tc. . . . . . . . . . . . . . . . . . . . . . . . . . . 2520 
dcli\"cr)" . . .. .. .. .. . . . .. . . .. .. .. .. .. .. .. .. .. .. .. .. .. "'-'20 .. t)_ 

• \!XCcutlon ........................................... .. 
If)~s . . . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. 
signature.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. . .. .. .. .. 

liability on alteration of . . . . . . . . • . • • • . . . • . . , . . . . . 

2,,)19 

interpretation of 
by e"pert testimony to technical words • • • • • • • • . . . . . . 1055, 1956 
r or the court .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. . . .. .... 2556 
by parol evidencej see P A.ROL E\,IDEXCE RULE, D. 

affidavit denying genuineness of, . . , . , . . . , . . , . . . . . . . . , 
see aL~o CO~TRACT; DEEDj EXECUTIO~ OF DOCIDIEXTj JCDICIAL REcoruJj 

ORIGINAL DOCUlIE:>Tj PCBLIC DOCUMENTj RECORDED CO~'VEYA:XCEj 
WILL. 

[Examine analyses of "Verbal Completeness," Vol. IV, p. 461; and 
"Parol Evidence Rule," Vol. V, Jlp. 234, 235.} 

Dog, eham.cter of, as evidence . . . . . . . . . , , . . . . . , . . . . . . 
recognition by .. .. .. .. .. .. .. . .. . . .. .. . . .. . .. . .. . . .. .. .. .. .. . .. 
conduct of, in tracing an accused . . . . . . . . . . . . . . . . . . . . . 

as evidencing disposition ..., . . . . . . . . . . , . . . . 
see also ANIMt.Lj BLOODHOUND. 

25!JG 

6<;(1 
177 
177 
201 

DOl',ain, inquisition of .. .. .. .. .. .. .. .. . .. .. .. . . .. . . .. . . . .. .. .. 
DomiCil, declarations of, by a voter ..... . . . . . . . , . . . . . 

. by other persons . . . . . , . . . . . . . . . . 
to continue .. .. .. .. .. .. . .. .. . .. .. .. . . . . .. . .. .. .. .. .. 

proof beyond a reasonable . . . . . . . . . . . , . . . . . . . 
Dower, relinquishment of, rule requiring two witnesses to vallie ..... . 
Dramatic expression by !l. witness . . . . . . . . . . , , . . . . . . . 

modes of testifying . . . • . . . , . . . . . . . . . . . , . . , . . 

.• 1670 

.. 1712 
1727,1784 
. . 2530 
, . 2497 
, • 2054 
•• 789 
•• 1157 

see also ExsmITION. 
Drawee, parol agreement collateral to instnunent. . . . . . . . . . • . . . • 

also BILL OF EXCIL\NGE, 
2443 
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Dra.wing, used to illustrate testimonv. . . . . . . . . . . . . . . . . . . . 
Drinking; ~ee hTOxlcATlm;; ISTE:.iPERAxcE; LIQUOn; LIQl;on-SELLlNG. 
Driving a vehicle; see VEHICLE; NEGUGExn:. 
Drug, specific tendency of a . . . . . . . . . . . . . . . . . . . . . . . . 

Section 
790 

457 
see also Po/sox; PUAIUI.KIST; OI'WlI. 

fonner offences, to evidence dealing in. . . . . . . . . . . . . . . . . . . 
reputation, to evidence dealing in . . . . . . . . . . . . . . . . . . . . . 
use of, I1S affecting witness' competency . . . . . . . . . . . . . . . . . . 

I1S affecting witncss' credit . . . . . . . . . . . . . . . . . . . . . 

36S 
1620 
500 
934 

official certificate of analysis of; see CUEllICA L :\:-:.\1. \"SIS. 
Druggist; sec PHARlIAClST. 
Dnmkenness; see !:-;TOXICATlOXj IXTE!>1!>EHAxn:j LIQt:uuj LIQUOR-SELU:-;G. 
Duces tecum i see SCllI'IEXA. 
Dumb person; sec DEAF-lIUTE. 
Duplicate original document, production of . . . . . . . . . . . . . . . . . 

dIStinguished from coPY . . . . • . . . . . . . . . . . . . . . . . . . . 
Duress making acts vOidable. . . . . . . . . . . . . . . . . . . . . . . . 

1233 
1231 
242:j 
1050 admissions under . . . .. . . . .. . . . . . . . . .'. . . . . . . . . . . 

see also CONFESSIOX. 
Dying Declaration, constitutionality of admitting . . . . . . . . . . . . 

history and principlc. . . . . . . . . . . . . . . . . . . . . . . . . 
restricted to certam criminal cases ....... . . . . . . . . . . . 
of woman in abortion . . . . . . . . . . . . . . . . . . . . . . . . 
death must be declarant's . . • • . . . . . . . . . . . . . . . . . . 
subject of declaration . . . . . . . . . . . . . . . . . . . . . . . . 
necessity principle does not limit use of, to absence of other evidence . . . 
consciousness of speedy and c('rtain death . . . . . . . . . . . . . . . 
subsequent confirmation of incompetent . . . . . . . . . . . . . . . . 
certainty of death, not possible or probable death . . . . . . . . . . . . 
actual period of survh'al immaterial . . . . . . . . . . . . . . . . . . 
theological belief . . . . . . . . . . . . . . . . . . . . . . . . . . 
manifested revengeful feelings in . . . . . . . . . . . . . . . . . . . 
recollection, leading que5tions, etc. . . . . . . . . . . . . . . . . . . 
declarant must be competent as witl\es~ . . . . . . . . . . . . . . . . 
mav be communicated in any manner . . . . . . . . . . . . . . . . . 
impeachment. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
opinion rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
cut short by death or intruder . . . . . . . . . . . . . . . . . . . . 
producing the whole. . . . . . . . . . . . . . . . . . . . . . . . . 

the original . . . . . . . . . . . . . . . . . . ., '" 
writt{!n statement not preferred. . . . . . . . . . . . . . . . . . . . 
written report of magistrate . . . . . . . . . . . . . . . . . . . . . 
reducing to w'riting . . . . . . . . . . . . . . . . . . . . . . . . . 
judge and jury . . . . . . . . . . . . . . . . . . . . . . . . . . . 
I\ccuscd may usc . . . . . . . . . . . . . . . . . . . . . . . . . . 

[Examine analysis of "Dying Declarations," Vol. III, p. 160.] 

E 

· . 1398 
1430, H31 
· . 1432 
., 1432 
., 143:l 
14:14.-1435 
.. 1436 
1438-1442 
.. 1439 
.. 1440 
.. 1441 
.. 1·1·i3 
.. 1443 
.. 1445 
., 1445 
· . 1445 
10:33, 1446 
.' 1447 
· . 1448 
1448,2099 
.' 1449 
1332, 1450 
.' 1450 
144.'), 1450 
., 1451 
., 1452 

Ecclesiastical Courts, rules of e .... idence in .. . . . . . .. 2032, 2045, 2067, 2250 
Meet of a machine, place, wcapon, c.xpcriment, etc., I1S evidencing the cause or 

. . 437 -461 orlgtn . . . . . . . . . . . . . . . . . . . . . . . . . . . . . " • 
Ejectment; see DEED; TITLE; POSSESSION; CO~I!.lON SOURCE ot' TITLE. 
Election, offences against, othcr ncts evidencing intent . . . . . . . . . . . . 

certificate of, conclusive . • • • . . . • . . . . . . . . . . . . . . . . . 
books of, as evidence . . .. . .. .. .. .. . .. .. .. .. .. .. .. . . . . . . . . . . 
results of, judicially noticed • • . . . • • . . . . . . . . . . . . . . . . 

see also VOTE; B."LLOT. 

367 
1351 
1640 
25i7 

Election Contests, rules of evidence applicable to . . . • • • . . . . . . . . 4a, 4c 
notice of evidence of illegal votes in . . . . . . . . . • . . . . . . . . " 1848 

Electric Wires; see NEGLIGENCE; ?o.hCHL>;E; HIGHWAY. 
Elevator, fonner instances of injury or negligence .••.•.•....... 
: defective; see NE!.lLlGE.'iCEj OWNER; MACHI1-."E. 
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Embezzlement, possession of money, as evidence of . . . . . . . . . . . . . 
other embezzlements, as evidence of intent . . . . . . . . . . . . . . . . . 
motive for . . . . . . . . . . . . . .. .. . . . .. . . . . . . . . . .. .. .. 

Embracery; see BRIBERY. 

Section 
154 
329 
392 

Eminent Domain, view by jury in. . . . . . . . . . . . . . . . . . . .. 118 
Employee, character of, to evidence negligence ............... 65 

character of, as affecting employer's liability . . . . . . . . . . . . . . . 80, 249 
intemperance of, as constituting incompetence . . . . . . . . . . . . . . 96, 203 
acts of negligence, to evidence character . . . . . . . . . . . . . . . . . 199, 208 

to evidence employer's knowledge .. . . . . . . . . .. 250 
unfair surprise in showing negligent acts of. . . . . . . . . . . . . . . .. 208 
on vehicles, bridges, etc., standard of conduct of '. . . . . . . . . . . . .. 461 
8.'J a biased witness . . . . . . . . . . . . . . . . . . . . . . . . . . 949, 969 
appearance of, as indicating competence . . . . . . . . . . . . . . . . . . 1154 
presumption of negligent injury to . . . . . . . . . . . . . . . . . . . . 2509 
Inspection of injured. . . . . . . . . . . . . . . . . . . . . . . . . . . 2220 

Employer's Liability, character of employee as afTecting . . . . . . . . . . 80, 249 
see also INDUSTRlAL ACClDEXTS; N"EGLlGEXCE. 

Engine; sec SPARKS; MACHINE; SPEED. 
Engineer, contract making certificate conclusive . . . . . . . . . . . . • • . 
Enlistment, register of, as evidence . . . . . . . . . . . . . . . . . . • • 

shown by parol . . . . . . . . .. .. .. .. .. . . . . . . . . . . . .. .. .. .. .. 
see also ~IrLITARY RECORDS. 

Enrolment, of a statute, whether conclusive. . . . . . . . . . . . . . . . • 
of a deed; see RECOIIDED CONVEYANCE. 
of a judicial proceeding; sec JUDICIAL RECORD. 

7a 
1641 
2427 

1350 

Enticement for prostitution, character of complainant to show consent . . . . 
other offences as evidence of intent • . . . • . . . . . . . . . . . . . . 
corroboration required . . . . . . . . . . • . . . . . . . . . . . . . . 

. 62 
349,360 
. 2061 

Entry, in a book, to aid recollection; sec RECOLLECTION. 
made by a public officer; see PUBLIC DOCUlIEXT. 
in docket or minutes; see JUDICIAL UECOHD. 
8.'J a statement of facts against interest; sec Aa.UXST INTEREST. 
made in the course of business; see REGULAII ENTHIES. 
written, in general; see DOCUMENT. 

Equivrc!lotlon in :. document. . . . . . . . . . . . . . . . . . . . . . . • 
Equity, rebutted by declarations of intent . . . . . . . . . . . . . . . . . • 

2472 
2475 

procedure in; see CHANCERY. 
rules in, distinguished from rules at law . . . . . . . . . . . . . . . . .• 4 

Erasure, expert testimony to. . . . . . . . . . . . . . . . . . . . . . . . 2027 
El'lor, impeaching a witness; see CONTHADICTION. .'.: 

of nding, as ground for new trial . . . . . . . . . . . . . . . . . . . . . 21 
276 Escape, as evidence of guilt . . . . . . . . . . . . . . . . . . . . . . . . 

refusal to, as evidence of innocence . . . . . . . . . . . . . . . . . . .. 293 
Escheat, inquisition 01 . . . . . . . . . . . . . . . . . . . . . . . . . . 1670 
Escrow. shown by plI.rol evidence. . . . . . . . . . . . . . . . . . . . 2408, 2420 
Espionage Act, former offences, as evidence. . . . . . . . . . . . . . . .. 369 
Estoppel, distinguished from an ordinary admission ........... 10.56, 1059 

from a judicial admission . . . . . . . . . . . . . . 2589 
Evidence, defined .........•••................ 1 

distinguished from argument . . . . . . • . . . . . . . . . . . . . . ., 1 
from substantive law, and pleacling • . . . . . . . . . . . .• 2 

rules of, whether alterable by the Legislature . . • . . . . . . . . . . . .• 7 
admissible for one purpose but not. for another . . . . . . . . . . . . . .. 13 

conditionally on other facts being shown . . . . . . . . . . . .• 14 
even after jury has retired . . . . . . . . . . . . . . . . . . . 1880 

in~~:;~itl~~~en 're~eiv~; is n~t ·to· j~stiry oth~r 'in~d~issibl~ ~vide'nc~: : ~~35, ~~ 
offer of and objection to, mode of making . . . . . . . . . . . . . . . • . 17, 18 

. f t' to" t ik t" 18 mISuse 0 mo Ion s r e ou ..•................•• 
n!ling upon an objection to. . . . . . . . . . . . . . . . . . . . . . ., 19 
erroneous exclusion cured by subsequent admission . . . . . . . . . . • ., 19 
cirenmstantial and testimonial, distinguished . . . . . . . . . • . • • • •• 25 
circumstantial, may be proved by circnmstantial . . . . . . • • • • • • •• 41 
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Evidence (continued) 
presence of articles as conoborating . . . . . . . . . . . . . . . . . . 
what is "corroborative" . . . . . . . . . . . . . . . . . . . . . . . 
fabrication of, as indicating guilt . . • . . . . . . . . . . . . . . . . 
to be weighed by probability, not pos..,ibility . . . . . . . . . . . . . . 
failure to produce, as indicating a weak case . . . . . . . . . . . . . . 

as indicating unfavorable tenor .......... . 
distinction between impeaching and rehabilitating. . . . . . . . . . . . 
length no ground for exclusion . . . . . . . . . . . . . . . . . . . . 
incompetency of, cannot be waived for infant defendant . . . . . . . . . 
order of presentation chan~l by court . . . . . . . . . . . . . . . . 
in rebuttal, advanced by an. ,cipation . . . . . . . . . . . . . . . . . 
manufacturing . . . . . . . . . . . . . . . . . . . . . . . . . .. . 
"best evidence" rule . . . . . . . . . . . . . . . . . . . . . . . . 
primary and secondary . . . . . . . . . . . . . . . . . . . . . . . 
secondary, are tbere degrees of . . . . . . . . . . . . . . . . . . . . 
,. f" ' prtma aCIC . . . . . . . .. . . . . . . . . . . . . . . . . . . . . 
sUfficient for jury . . . . . . . . . . . . . . . . . . . . . . . . . . 
motion to exclude all . • • . . . . . . . . . . . . . . . . . . . . . 
preponderance of . . . • . . . . . . . . . . . . . . . . . . . . . . 
procured by illegal search or seizure . . . . . . . . . . . . . . . . • . 
oem Utter to . . . . . . . . . . . . . . . . . . .. . . . . . . . . . 

, judge's rigbt to determine sufficiency and admL<:sibility ........• 
, order of, in general . . . . . . . • • . . . . . . . . . . . . . . . . 

between co-defendants. . • • • . • . . . . . . . . . . . . . 
illegally obtained . .. . . . . . . . . . . . . . . . . . . . . . . . . 
Sustifiable trespass in securing .' • . . • . . . .' . . . . . . . • . . 
order of topics of, in trials; see EXAMINATION. 
primary; see BEST EVIDENCE; ORIGINAL DOCUMENT. 
conclusive; see CONCLUSIVENESS. 
weight of; WEIGHT. 
circumstantial; see CIRCUMSTANTIATh 

see also OF'F'ER. 

Section 
•• 149 
· • 2062 
.. 278 
.. 235 
· 285-291 
.. 285 
.. 880 
· . 1864 
· • 1063 
· • 1867 
· • 1869 
•• 1732 
· . 1173 
" 1175 
" 1268 
• • 2494 
• . 2-194 
• • 2495 
• • 2498 
· • 2264 
• • 2495 
• . 2550 
· . 1866 
" 1872 
· . 2183 
• • 2221 

Examination of Premises, Chattels, etc., 
REAL EVIDENCE. 

DISCOVERY; P .... nTy'S PRIVILEGE; 

Jbamination of Witness 
I. Before a Jf agiatrale 

II. Right oj Cross-examination 
III. Order of Examination at Trial 

(a) in general 
(b) putti1l{J in the case at large 
(0) aJter case closed 
(d) examuiGtion oj a 'witness on the original call 
(e) recaU 

IV. SUlldrk8 
I. Before a Magistrate 

m~istrate's report of former testimony, whether required . . . . . . . 1326,1349 
" 1667 
" 1375 
" 1450 

• 

• " • . • '. • / iV hether admissible . . . . . . 
{olmer testimony bei'ore, without cross-examination . . . . . . . . . . 
dying declaration under oath . • . . . . . . . • . . • • . . . . . . 
testimony proved 

by magistrate's report . .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
by stenographer's DOtes • • • • • • • • • • • • • • • • • • • • • • 
see also DEPosmON. 

.1667 
1.669 

II. Right of Cross examiMtion; see CROBS-EXAMINATION, I. 
III. Order of Examination at Trial . 

(a) in general 
trial court's discretion controls . . . . . . . . • • • . • . • . . • • 
length of time immaterial ••..... . . • • . . . . • . • . • . 

(1:-) puai1l{l in the case at large 

•. 1867 
• 1864 

('.1\1313 of proponent in chief 
. ord.er of topics, """ .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

party testifying first . . . . . . . . . . . . . . . . .'. . . • . . 
'facts conditionally relevant . '. . . . . . . . . • • • • • • • • • • 
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of Witness, CMC of provonent in chief (continued) 
matter without' prima facie relevancy. . . . . . . . . . . . • . . 
rejected matter later relevant . . . . . . . . . . . . . . . . . . . 
irrelevant questions on cross-examination. . . . . . . . . . . • . • 
reading documents .............................. .. .. .. .. . .. .. .. 

case of ol?ponent ir. reply. . . . . . . . . . . . . . . . . . . . • . . 
calling witness during proponent's case. . . . . . . . . . . . . . . . . 
ca.se in rebuttal, in general . . . . . . . . . . . . . . . . . . . . . . 

before opponent closes ........ . . . . . . . . 
limitations on evidence in rebuttal. . . . . . . . . . . . . . . . . . . 
anticipation of case in rebuttal . . . . . . . . . . . . . . . . . . . . 
case in surrebuttal. . . . . . . . . . . . . . . . . . . . . . . . . . 
later stages .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . . 

(c) after case closed 
one CMe closed .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
evidence admitted after case closed . . . . . . . . . . . . . . . . . . 
both cases closed . . . . . . . . . . . . . . . . . . . . . . . . . . 
argument begun.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. 
charge ~ven .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
jury retired .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

~ .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

Section 
1871 
1871 
1871 
1883 
1872 
1872 
1873 
1872 
1873 
1873 
1874 
1875 

1876 
1876 
1877 
1878 
1879 
1880 
1881 verdict rendered. . . . . . . . . . . 

(d) examination of a witness em the origina? ."it 
direct examination. . . . . . . . 

• puttin~ in docnments '. . . . . 
cross-examInation . . . . . . . . . . . . 

postponemen t. . . . . . . . . . • 

. .. .. .. .. .. . . . .. . ., 1883 
. . . . . . . . . . ., 1883 

.. . . . . . . . . . . ., 1884 
. . . . .. . .. .. .. .. .., 1884 

two or more opponents. . . . . 
offering documents . . . . . . . 
putting in one's own case. . . . 

.. .. .. .. .. .. .. .. .. .. .. .... 1884 
. .. .. .. .. .. .. .. .. .. .. .. ... 1884 

.' . . . . . . . . . . . . . 1885-1891 
see also CROSS-EXA.'IIN!.TIO:>;. 

whose is the witness . . . . . . . . . . . . . . . . . . . . . . . . . 
re-direct examination .' . . . . . . . . . . . . . . . . . . . . . . 
re-cross examination .. . .. .. . .. .. ~ .. .. .. .. . .. .. .. .. .. . .. .. .. .. .. .. 
later stages .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

(e) recall 
. for re-<iirect examination . . . . . . . . . . . . . . . . . . . . . . • 

for re-cross~xamination . . . . . . . . . . . . . . . . . . . . . . . 

1892 
1986 
1897 
1897 

1898 
1899 

IV. Slmdries 

, 

effect of death or illness preventing cross-examination . . . . . . . . . . . 
refusal to answer on eross-examinati .J. • • • • • • • • • • • • • • • • • 

• non-responsive answer . . . '. .................. . 
of Opponent or witness before trial; .;." DISCOVERY. 
at a former trial, used to aid recollect"ion; 5':.' n.ECor.U:~I'lON. 
mode of putting questions ("t see Q'':£"',TION TO A WITNESS; CROSS

EXAMINATION. 
see also DIRECT EXAMINA~. '\T. 

specific topics on direct exalT,'r),,, /1'·1·; see DIRECT EX.\lUNATION. 
specific topics on croS3-exam .. :., ~:n,·' see CROSS-EXAMINATION. 
confession made under oath Ob . i ,CoNFESSION_ . .. 
of a party'" as witness; WIT!'J1.~. 
admissibility of prior examination; see DEPOSI'liON; FORMER TESTIlIIONY. 

• [ElC8Jlline analysis of "Orde.r of Evidence," Vol. IV, p. 1.) 
ExamIDed COpy; see CoPY. 
Examiner, power to comp~l testimony . . . . . . . . . . . . . . . . . . . 
Exception to a ruling upon evidence, mode of tuking . . . . . . . . . . . . . 

bill of, must exhibit grOllnds of objection. . . . . . . . . . . . . . . . . . 

S~~C~! b~tw~n objectio~ ~nd : : : : : : : : : : : : : : : : : : : : : 
must be in wJ'iting .... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
must be immediately after ruling . . . . . . . . . . . . . . . . . . . . . 
what formal statement of, must contain . . . . . . . . . . . . . . . . . . 
bill of, as evidence of testimony. . . . . . . . . . . . . . . . . . . . . . 

Excitement; see. MENTAL CONDITION, )hCLARATI0NS OF; SPONTANEOUS Ex
CI·AMATION8. 

• 

• 

1390 
1391 
1392 

2195 
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17,18 
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20 
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Section 
Exclamations of pain or suffering . . . . . . . . . . . . . . . . . . . . . 1719 

as 'res gestm' of violent injury . . . . . . . . . . . . • . . . . . . . . . 1745 
Execution of a Document 

In general 
I. Modes of proLil1{J Execution 

(a) by age 
(b) by contents 
(c) by official cuswdy 
(d) by seal 
(e) by olher modes 

II. S urulry Rules 
In general 

general principle ... . . . . . . . . . . . . . . • . . . . . . 
proof not needed when execution admitted . . . . . . . . . . . . . 
whether signature or contents is involved. . . . . . . . . . . . . . 
rule of presumption . . . . . . . . . , . . . . . . . . . . . . . 

I. Modes of proving Execution 
(n) by age 

gen~=~l principle ...... 4 • • • • • • • • • .. • • • • • • • 

thirty years old . . . . . . . . . . . . . . . . . .. . . . . . . . 
pericids between which age is reckoned . . . . . . . . . . . . . . . 
natural custody . . . . . . . . . . . . . . . . . . . . . . . . . 

• • 
UnsUSPICIOUS appearancc . . . . . . . . . . . . . . . . . . . . . 
possession of the land . . . . . . . . . . . . . . . . . . . . . . 
recorded deeds and old copies . . . . . . . . . . . . . . . . . . . 
authority to execute . . . . . . . . . . . . . . . . . . . . . . . 
kinds of documents . . . . . . . . . . . . . . . . . . . . . . . 
presumption; statutory denial " . . . . . . . . . . . . . . . . 
attesting witness dispensed with. . . . . . . . . . . . . . . . . . 

'b) by contents 
in general ...... . . . . . . . . . . . . . . . . .. . . . . 
illiterate's letter; typewriting . . . . . . . . . . . . . . . . . . . 
Printed matter . . . . . . . . . . . . . . . . . . . . . . .. . . 
postmark; brand . . . . . . . . . . . . . . . . . . . . . . . . 
reply-letter by mail . . . . . . . . . . . . . . . . . . . . . . . 
reply-telegram .. . . . . . . . . . . . . . . . . . . . . . . . 
reply-telephone . . . . . . . . . . . . . . . . . . . . . . . . . 
identity of name ... . . . . . . . . . . . . . . . . . . . . . 

2128-2139 
· . 2131 
· . 2134 
· • 2135 

· . 2137 
· . 2138 
· . 2138 
· . 2139 
· . 2140 
2141,2142 
· . 2143 
· . 2144 
· . 2145 
· . 2146 
· . 1311 

· . 2148 
· . 2149 
2150,2151 
· . 2152 
· . 2153 
· . 2154 
· . 2155 
2156,2529 

(c) by offu:ial cmtody 
judicial records and files . . . . . . . . . . . . . . . . . . . . . . . 2158 
sundry official records . . . . . . . . . . . . . . . . . . . . . . . . 2150 

(d) by seal 
general principle ........ . . . . . . . . . . . . . . . . . . 2161 
statutory regulation . . . . . . . . . . . . . . . . . . . . . . . . . 2162 
seal of State . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2163 
seal of court or clerk . • . . . . . . . . . . . . . . . . . . . . . . . 2164 
seal of notary. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2165 
sundry official seals . • • . . . . . . . . . . . . . . . . . . . . . . 2166 
official signatures . . . . . . . . . . . . . . . . . . . . . . . . . . 2167 
official title . . . • . . • . . . . . . . . . . . . . . . . . . . . . . 2168 
corporate seal. . • . • • . . . . . . . . . . . . . . . . . . . . . . 2169 

(c) by other mOOe8 
by handwriting; sec H,u,'D·W1UTING. 
by possession . . .. .. .. .. . .. . . .. . . . . . . . .. . . . . .. .. .. 
by parties' belief ... • . . . . . . . . . . . . . . . . . . . . 
by opponent's admission • . . . . . . . . . . . . . . . . . . . . 
by spoliation .. .. .. .. .. .. .. .. .. . .. . . . . . . . .. .. .. .. .. .. .. .. 
by snndry circumstantial evidence. . . . . . . . . . . . . . . . . 
by presumption .. .. .. .. .. .. .. .. .. .. .. . . . .. .. . . . .. .. .. .. .. .. 
by attesting witness; see AttESTING WITNESS. 
by certificate of acknowledgment; see CERTIFICATE. 

.. 157 
· 271,272 
2132,2596 
· . 2132 
· . 2131 
· . 2135 

br certified record-copy; see CERTIFIED COpy; RECOllDED COSVEYANC}:. 
o a will, by testator's helief . . . . . . . . . . . . . . . . . . . .. 271 

by testator's expressions . . . . . . ., . . . . . . . . . . . 1734 
by record of probate. . . . . . . . . . . . . . . . . . . 1658, 1681 
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Execution of a Document (continued) Section 
II. Sundry TUleS 

production rcquired, eve:t though execution is presumed • • . . . • . . . . 
execution must be proved, though original is lost . . . . . . . . • . . . . 
execution provable, without producing original . . . . . . . . . . . . . . 
order of proof as between execution and loss . . . . . . . . . . . . 
cnlJing the attesting witness; see A'ITESTINu WITNESS. 
writer not a preferred witness .................... . 

• • 

1187 
1188 
1248 
1189 

1339 
1472 
1496 
1861. 

written statements against interest . . . . . . . . . . . . . . . . . . . 
pedigree en tries. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
showing documcnt to opponent before cross-examination . . . . . . . . . . 

[Examine analysis of "Authentication of Documents," Vol. IV, p. MI.J 
Execution of Judgment; see JODICIAL RECORD; SHERIFF. 
Executive, acts of, proved by certified copy . . . . . . . . . . . . . . . . . 1680 

by printed copy ................. 1684 
proclamations of, admissibility of . . . . . . . . . . . . . . . . . . . . . 1663 

noticed . . . . . . . . . . . . . . . . . . . . . . . . 2577 
recognition of foreign State by, judicial notice of . . . . . . . . . . . . 2566,2574 

certificate of . . . . . . . . . . . . . . . . 1674 
regulations, judicially noticed. . . . . . . . . . . . . . . . . . . . . . . 2.572 
privilege of, in substantive law . . . . . . . . . . . . . . . . . . . . . . 2a68 

't . . . . . . . ?3~IO u.." WI ncs,s. . . . . . . . . . . . . . . . . . . _ 
not to attend court. . . . . . . . . . . . . . . . . . . . . . 2371 

:r«:x6cutive officer, conclusiveness of certificate of . . . . . . . . . . . . . . . 1354 
rules of evidence applicable to . . . . .. ...........•... 4a, 4c 

Executor, admissions of . . . . . . . . . . . . . . . . . . . . . . . . 1076, 1081 
rebutting intention of gift to . . . . . . . . . . . . . . . . . . . . . . . 2475 
waiver of client's privilege by. . . . . . . . . . . . . . . . . . . . . . . 2329 

of patient's privilege by . . . . . . . . . . . . . . . . . . . . . . 2391 
Exhibition of weapons, bloody clothes, etc., to jury ............. 1157 

of corporal injuries in civil ca.-es . . . . . . . . . . . . . . . . . . . . . 1158 
of indecencies ............................. 1159 

Exhuma.tion of corpse, to obtain evidence. . . . . . . . .. 1862, 2194, 2216, 2220 
li:l:istence of whole inferred from part . . . . . . . . . . . . . . . . . . .. 348 

concurrent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 438 
Ex parte proceedings, rules in, distinguished . . . . . . . . . . . . . . . .. 4 

report by expert . . . . . . . . . . . . . . . . . . . . . . . . . . .. 787 
reports, maps, etc., admissibility of . . . . . . . . . . . . . . . . . . . . 1385 

see also AFFIDAVIT; DEPOSITIO:-l. 
E&pectancy of life; see LIFE. 
Expediente; see DEED. 
Expenses of witness, tender of . . . . . . . . . . . . . . . . . . . . 

amount of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
expert 'witness . . . . . . . . . . . . . . . . . . . . . . . . 

Experience, capacity of . . . . . . . . . . . . . . . . . . . . . . . 
opinion rule distinguished . . . . . . . . . . . . . . . . . . . . . 
observation and knowledge distinguished. . . . . . . . . . . . . . . 
grade of, necessary . . • . . . . . . . . . . . . . . . . . . . . . 
determined by judge . • • . . . . . . . . . . . . . . . . . . . . 
how established. . . : . • . . . . . . . . . . . . . . . . . . . . 
expert testifying to another's competency " . . . . . . . . . . . . 
method of securing unbiased experts. . . . . . . . . . . . . . . . . 
qualification of, on value'. . . . . . . . . . . . . . . . . . . . . . 
special training or occupation un.necessary to estimate value . . . . . . 
impeaching of witness for lack of . . . .. ........... . 

[Examine analysis of "Experiential Capacity," Vol. I, p. 955.J 

· . . 2201 
.. . 2202 
· .. 2203 
· . 555-571 
· .. 557 
558,650,651 
· . 559-561 
· ., 561 
· ., 562 
· .. 562 
... 563 
· . 711-721 
· .. 712 
· .. . 938 

Experiment, as evidence of planning crime . . . . . . . . . . . . . . . ., 238 
distinguished from observation . . . . . . . . . . . . . . . . . . . . .. 445 
of the quality or condition of a thing . . . . . . . . . . . . . . . . . . 445, 660 
to test a witness' knowledge or skill . . . . . . . . . . . . . . . . . . .. 993 
as allowable in court . . . . . . . . . . . . . . . . . . . '. .. 1154, 1160 

Expert Capacity, distinguished from opinion rule .............. 557 
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Expert Witness 
l. QlI(!IUit:rltioll.~ 
2. J mpcaciLmcnl 
3. Sundries 

1. QUalification!; 
general requirements . . . . . . . . . . . . . . . . 
,;tating the grounds of opinion . • . . . . . . . . . . 
foreign la,v . . . . . . . . . . . . . . . . . . . . 
custom und usage . . . . • . . . . . . . . . . . . 
,"aluc . . . . . . . . . . . . . . . . . . . . . . . 
medical matters (sanity, blood, etc.) . . . . . . . . . 
p:;;ychology . . . . . . . . . . . . . . . . . . . . 
handwriting and paper mOllev . . . . . . . . . . . . 
to alteration. . . . . . . -. . . . . . . . . . . . . 
sundry topi(~ of tc.,timony . . . . . " . . . . . . . 
mode of ~e('urillg unbias('d ('xports . . . . . . . . . . 
reputation to prove qualifieations .... . . . . . . 

see abm K~WWLEDGE; PHYSICL\X. 
2. Impeachment 

Section 
· . . . 555-561, 1923 
· . . . . . . 562, 655 
· .... 564,566,690 
· . . . . . " 565 
· . . . . . . 567, 711 
· . . . . . . 568, 687 
· . . . . . . 934, 935 

570, fi93, 705. Hl91-2027 
· . . . . . 570, 2027 
· . . . . . " 5ir 
· . . . . . " 562 
· . . . . . . . 1621 

by allother exp('rt . . . . . . . . . . . . . . . . . . . . . . . 
bv ero~~-cxamination to instancc.~ of unskiliulllPss . . . . . . . . . 
b~' cOlltra(!ict ion Oil particular facts ... . . . . . . . . . . . . 
by reputation . . . . . . . . . . . . . . . . . . . . . . . . . 

562, 1984 
.. 991 
1005, 1022 
. . 1621 

sec also hIPEACIDlEXT; CROSS-EXA~II:-;ATIOX, I". 
3. Sundries 

failure to call, as ('vidence of a weak case . . .. .......... 290 
reading a prt'pared report . . . . . . . . . . . . /. . . . . 740, 787, 1385 
cross-(~xal11ination to other sales n..; evidence of value ........ 463 
improhn bilities in scientific testimony. . . . . . . . . . . . . . . .. 662 
intrusion of the court on . . . . . . . . . . . . . . . . . . . . .. 662 
comparison of handwriting by . . . . . . . . . . . . . . . . . . .. 709 
proving voluminous records by summary . . . . . . . . . . . . . .. 1230 
testimony to for~el1' of bank-note . . . . . . . . . . . . . . . . . . 1:)39 
, , . . t' f t -8- 1385 ex parte Investlga IOns out 0 cour . . . . . . . . . . . . . ., "," 
may tcstify from hoth observation and hypothetical (j1i('~ti()n:; . . . . .. 678 
hypothetical quc.'itions to; see H YPOTllETICAL Qt:ESTIOX. 
test.imony by quotation of sci.entific books. . . . . . . . . . . . . . . 

tested on cross-cxammatlOn . . . . . . . . . . . . . . . . . . . 
opinion of, as to cause or condition. . . . . . . . . . . . . . . . . . 

on alterations . . . . . . . . . . . . . . . . . . . . . . 
da t e . . . . . . . . . . . . . . . . . . . . . . . . . 
decipherment . . . . . . . . . . . . . . . . . . . . . 
ern .. surcs . . . . . . . . . . . . . . . . . . . . . . . 
forgeries . . . . . . . . . . . . . . . . . . . . . . . 
imitation. . . . . . . . . . . . . . . . . . . . . . . 
ink . . . . . . . . . . . . . . . . . . . . . . . . . 
pap('t . . . . . . . . . . . . . . . . . . . . . . . . 
spelling '" . . . . . . . . . . . . . . . . . . . . 

inspection of ini ured person by. . . . . . . . . . . . . . . . . . . . 
limitation of number of . . . . . . . . . . . . . . . . . . . . . . . 
proposed reforms in the mode of using expert te~t imony. . . . . . . . . 
amount of fee demandable by . . . . . . . . . . . . . . . . . . . . 

see also OPINIOX RULE; FEE;;. 

1700 
1700 
1976 
2027 
"'0'>-- -, 
"'0'>-_ _0 

2027 
2026 
2026 
2024 
202-1; 
2024 
')')'>() ---1908 

562 
2203 

[Examine analyses of "Experiential Capacity." Vol. I, p. 95:'; and 
"Opinion Rule, as Applied to H,mdwriting," \"01. n', p. 234.] 

Explana.tion, logical principle of . . . . . . . . . . . . . . . . . . . . .. 32 
of traces of blood . . . . . . . . . . . . . . . . . . . . . . . . . . . 34, 1·19 
of presence of incriminatil,lg articles . . . . . . . . . . . . . . . . . . .. 1.19 
of flight as evidence of guIlt • • . . . . . . . . . . . . . . . . . . . . 277, 281 
of suspicio".8 conduct . . . . . . . . . . . . . . . . . . . . . . . . .. 281 
of possession of stolen goods . . . . . . . . . . . . . . . . . . . . . .. 1143 

Explosion, cause of, as evidenced by its effects. . . . . . . . . . . . . . . 437-461 
Ex post fe.cto law, prohibition of, 1\.9 affecting: raIl'!< of c\·irlcnce. . . . . . . .. 7 
Exposure, other offences of indecent, to prow intent . . . . . . . . . . • " 360 

1051 



INDEX OF TOPIC8 
[Vol. I, H 1-724; Vol. IT. U 72;H3.59; Vol. Ill, II 1360-1S63: \"01. 1\'. II IS64-2284: \"01. \', Ii 228&-2597J 

Section 
Express package, delivery of, us evidenced by cour~e of husines:; . . . . . . . . 

see also CAHRlEJlS. 
95 

Extortion, other offences as evidence of intent . . . . . . . . . . . . . . .. 352 
Extradition, rules of evidence in proceedings for . . . . . . . . . . . . . .. 4 
Extra.-tell'itoriality, judicial notice of foreign hw in rl'gion of . . . . . . . . . 2572 
Extrinsic Testimony, rule for, as distinguished from cro,",,,-ex:Ullinatio/l . . . .. 878 

to prove bias of It witnes.~ . . . . . . . . . . . '. . . . .. 943 
to prove crim!-!S 01' other mil:'conduct of a witne.<:<. .'. . ...... 979 
to Impeach witness . . . . . . . . . . . . . . . . . . . . . . . . . . !Iii, 987 
to prove errors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100 1 
to prove self-contradiction . . . . . . . . . . .. ........... 1020 

Eye-witness, called hy the State, may be impeached . . . . . . . . . . . .. 918 
of a crime, required to he called. . . . . . . .. .... ....... 2078 

r d . . '.. . . 1339 pre 1'1'1'1' In 'li:lI'lOU:S IlIs.:mces. . . . . . . . . .. ........ . 
required in bigamy . . . . . . . . . . . . . . . . . . . . . . . . . HiO·I, 2085 
in criminal conversation . . . . . . . . . . . . . . . . . . . . . . . . . 2085 
not requ~red ~\·hl'.n 'proof is by ndmissions of marriage . . . . . . . . . . . . 2086 
not reqlllroo III CIVil cases . . . . . . . . . . . . . . . . . . .. .., 2086 
marriage celebrant's certificate not preferred to . . . . . . . . . . . . . . . 2088 
insuranc~ contract requiri.n~ proof of denth, .!tc., by . . . . . . . . . . . .. 7a 
not reqlllred for personal mJury. . . . . . . . . . . . . . . . . . . . . . 2081a 

F 

Fabrication of evidence, as indicating guilt . . . . . . . . . . . . . . . . . 
Fact, law distin~uished from . . . . . . . . . . . . . . . . . . . . . . . . 

not in issue, dlstingui~hcd from facts not admissible . . . . . . . . . . . . . 
certain qUI'.;;tions of, determined hy judge . . . . . . . . . . . . . . . . . 
meaning of "collateral" . . . . . . . . . . . . . . . . . . . . . . . . . 
external, as evidence . . . . . . . . . . . . . . . . . . . . . . . . . . 
a feeling is a . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
prcsum I?tion of . . . : . . . . . . . . . . . . . . . . . . . . . . . . . 
Jury or Judge to detennme . . . . . . . . . . . . . . . . . . . . . . . . 

Factory; sec EMPLon:E; NEGLIGE:'>Ct:; PRt;mSE~; i\l.\CIIISE. 

ZiS 
J 
'2 

21 
3D 

III 1 
1715 
2491 
2549 

Factum probandI! !Il, distinguished from' factt;m pro buns ' . . . . . . . . . 
Failure to prosecute or complain . . . . . . . . . . . . . . . . . . . . . 

· 2 

to produce evidcnce . . . . . . . . . . . . . . . . . . . . . . . . . . 
to object to evidence . . . . . . . . . . . . . . . . . . . . . . . . . 
to speak or claim, ns n self-contradiction . . . . . . . . . . . . . . . . . 

ns an admission .... . . . . . . . . . . . . . . . 
to reply to Il letter, as an admis.~ion . " .............. . 

Falsa demonstratio non nocet . . . . . . . . . . . . . . . . . . . . . 
False A1lest; see AnREgT. 

· 284 
285-291 
· 18 
· 1042 
· 1071 
· 1073 
· 2476 

False Claim, of causc of action, mode of cvideIH'inl! intent . . . . . . . . . . 
as impeaching a witne.'IS . . . . . . . . . . . . . . . . . . . . . . . . . 

340 
963 

False Pretences; 81'1' FALSE REPRESENTATIONi'. 
False Representations, repute as evidence of knowlerip:e . . . .. ..... 2.'56 

other false rcpre.~entations as evidence of intent. . . . . . . . . . . . . .. 320 
number of witne."",cs required . . . . . . . . . . . . . . . . . . . . .. 2011 

Falsehood, as evidence of guilt ...... . . . . . . . . . . . . . . .. 278 
as impeaching n witne..'IS . . . . . . . . . . . . . . . . . . . . . . . fj{i;i, 1008 

Falsity, by party in course of ligitntion . . . . . . . . . . . . . . . . . .. 278 
know ledge of, in similnr acts.. . . . . . . . . . . . . . . . . . . . . . 317, 320 
ill value of importations . . . . . . . . . . . . . . . . . . . " ... 341 
of statement not ndmissible to show statement not made. . . . . . . . . .. 391 
of representations IL'l to credit .., . . . . . . . . . . . . . . . . . .. 256 
as impeaching a witne. .... ~; see CONTHADICTIO:'>; FALSUS I:'> u:'>o; PERJUHYj 

SELF-CONTRADICTION. 
Falsus in uno, general principle . . . . . . . . . . . . . . . . . . . . 

falsity must be wilfulnnd material . . . . . . . . . . . . . . . . . . 
Fa.mily, insanity of, IL~ evidence . . . . . . . . . . . . . . . . . . . . 
Family Desertion, testimony of wife on charge of . . . . . . . . . . • • 

see also DESEHTIOS. 
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Section 
Family Hjstory, statements about, exception to the Hearsay Hule . . . . . ., 1480 

death of declarant ................. . . . . . . . . .. 1481 
, t I' , 1483 an e Item motam . . . . . . . . . . . . . . . . . . . . . . . . . . . 
personal knowledge of the facts by declarant not Iicce,;~ary . . . . . . . . ., 1486 
exactness in detail not necCS!S!l.rv . . . . . . . . . . . . . . . . . . . .' 1486 
declarations by non-relatives .'. . . . . . . . . . . . . . . . . . . . ., 1487 

by neighborhood-reputation . . . . . . . . . . . . . . . . ., 1488 
by different sorts of relatives . . . . . . . . . . . . . . . . . 1489 

p'roof of relationship. . . . . . . . . . . . . . . . . . . . . . . . . 1490, 1491 
Illegitimate child . . . . . . . . . . . . . . . . . . . . . . . . . . .' 1492 

fd~~tiE~atio~ by' : : : : : : : : : : : : : : : : : : : : : : : : '270,11~J: Ug! 
f01'm of declaration (Uible, will, etc.) ............... ..' 1495 
proving the \\Titing . . . . . . . . . . . . . . . . . . . . . . . . . 1496, 1497 
place of birth, death, ete. ...................... . ., 1500 
issue of pedigree . . . . . . . . . . . . . . . . . . . . . . . . . . ., 1503 
age, othcr modes of froving; see AGE. 
andent deed's recita of pedigree . . . . . . . . . . . . . . . . . . . 
proved by official registers . . . . . . . . . . . . . . . . . . . . . . 
recognition of illegitimate . . . . . . . . . . . . . . . . . . . . . . 

.. 1573 
1:336, 1644 
.. 1600 

see aL~o l\IARHI ... m:; LEGlTI~IA(,Y. 
Family Relationship, us biusing a witness . . . . . . . . . . . . . . . . . 949 

us raising presumption of gratuity. . . . . . . . . . . . . . . . . . . . . 252li 
Father, reputation of, !IS mitigating daIlla!!es in seductiun . . . . . . . . . . 7i>, 210 

presumed instead of SOli, from identity of name. . . . . . . . . . . . . . . 252<J 
statements of, t<> evidence pedigreej See F.UIILY lilSTOltY. 
testimony to bustardy . . . . . . . . . . . . . . . . . . . . . . . . . . 
recognition of illegitimate . . . . . . . . . . . . . . . . . . . . . . . . 

sec also B.\ST.\RDYj LEGlTnIACY; MOTHER. 

2063 
1606 

Federal La.w, conflict between State law and ............. . .. 6 
rule for discovery bcfore trial . . . . . . . . . . . . . . . . . . . . . . . 1856 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2573 
requiring full faith and crerlit . . . . . . . . . . . . . . . . . . . . . . . 1681 

Federal Record-copy, Eutficiency of . . . . . . . . . . . . . . . . . . . . 1681a 
Federal Trade Commjssion, rules of evidence before . . . . . . . . . . ., 4c 
Feelings, expressions of . . . . . . . . . . . . . . . . . . . . . . . . 1718, 1730 

are facts . ~ . .. .. . . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. 1715 
see also Bus. 

Fees of v.itncss, tender in advance . . . . . . . . . . . . . . . . . . . . . 2201 
2202 
2203 
2203 

nnloun t of .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
expert, "; tne...~ .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. 
under S('otch law . . . . . . . . . . . . . . . . . . . . . . 

Fellow-servant; see E~IPWYEE. 
Felony, as disqualifying or impeaching a \\itnCS!S; Sel' COXVH'1'IOS OF CRn.IE. 
Fence, erl!Ction or removal of, intent shown by utterances . . . . . . . . . . . 
Fence Viewers, findings of a jury of . . . . . . . . . . . . . . . . . . . . 

1777 
1672 

Fertilizer, official eertificate .of analysis of 
as conclUSIve .................................. . 
as admirorsible ................. .. . .. .. .. .. . .. .. .. . 
as adopted by contract . . . . . . . . . . . . . . . . 

f!lilure of crops as evidence of defective . . . . . . . . . . . . . . . . 
contract for conclusive evidence in sale of . . .. ......... . 

Pictitious Person, evidenced by failure of search. . . . . . . . . . . . . 
Fifth Amendment; see PRIVILEGE "'GAI!'1ST SELF-cRnllxATlOx. 
Files; see .JUOlCIAI, RECORDS; PUBLIC Docu~u:!I.'T:>. 

1352, 1355 
1674, 1710 
., 7a 
.. 451 
.. 7a 
. 158,667 

Filiation, by parent's recognition ........ . . . . . . . . . . . • . 1606 
sec also LEGlTI~IACY. 

Film, of moving picture, as evidence • . . . . . . . . . . . . . . . . . 
Finger-marks, as evidence . . . . . . . . . . . . . . . . . . . . . . 

privilege of Ilccused not to make . . . . . . . . . . . . . . . . . . . 
Fire' see ARSOSj SPARKSj PREliISES. 
Fire 'INSUR.~~CE. 
Five ' tiee I!mIAN'S, 

.. 798 
ISla, 414 

• , 2265 

i'leet histor:y of .. .. .. .. .. .. .. .. .. .. .. .. .. .. . . . . . . 1644 
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>: . •. cr.tlCJD 

Flight, as evidence of guilt . . . . . . . . . . . . . . . . " 32, 2iti, 281, 2511 
Flowage of water, other instances as evidence . . . . . . . . . . . . . . .. 451 
Food, effect of, as indicating nature or quantity . . . . . . . . . . . . . . 45i, 4tiO 

official certificate of analysis of; see CHEMICAL AXALYfHS. 
Footprint, as evidence of identity . . . . . . . . . . . . . . . . . 15111, 413, 660 

compelling defendant to make . . . . . . . . . . . . . . . . . . . . . . 2265 
Foreign Language; see INTERPRETER; ALIEX. 
Foreign Law, when applicable in its rules of evidence. . . . . . 

distinguished from' lex fori' . . . . . . . . . . . . . . . . 
proved by e"lJert witness. . . . . . . . . . . . . . . . . . 
provable by certificate . . . . . . . . . . . . . . . . . . . 
knowledge of, as based on study alone . . . . . . . . . . . . 
proved by treatises . . . . . . . . . . . . . . . . . . . . 
production of statute hy elq)ert witness . . . . . . . . . . . 
eJqlerience necessary to testify to . . . . . . . . . . . . . . 
statute proved without copy . . . . . . . . . . . . . . . . 

· . . . . ." 5 
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· . 56·1, 5GG, 690, 1953 
· . . . . . . 1674 
........ 690 
· . . . . . . 1697 
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· . . . . . . 1697 
· . . . . . . 1271 

copy preferred to recollection . . . . . . . . . . . . . . 
proved by official printed copy . . . . . . . . . . . . . 

crime by, not privileged . . . . . . . . . . . . . . . . . . 
similarity of, presumed. . . . . . . . . . . . . . . . . . . 
judge or jury to determine . . . . . . . . . . . . . . . . . 
not judicially noticed . . . . . . . . . . . . . . . . . . . 

· . . . . . . 1271 

Foreign Officer, doculilent mude hy . . . . . . . . . . . . . 
Foreman, entries of, to aid recollection; sec RECOLLBCTIOX. 

character and conduct of, as employee; see E~l'LOYEB. 

· . . . . . . 1684 
" . " " " " " 2258 
" " " " . . " 2.536 
· . . . . . . 2558 
" " " " " " " 2573 
· . . . . . . 1633 

Forfeiture, privilege not to disclose. . . . . . . . . . . . . . . . . . . . 
Forgery, of a will, character of a third person as evidence of . . . . . . . . . 

skill in handwriting, as evidencl' of . . . . . . . . . . . . . . . . . . . 
Jlossession of materials, as evidence of . . . . . . . . . . . . . . . . . . 
of evidence, as indicating guilt . . . . . . . . . . . . . . . . . . . . . 
other forgeries, as evidence of intent. . . . . . . . . . . . . . . . . . . 
forms of offence connected with. . . . . . . . . . . . . . . . . . . . . 
evidence of a motive for . . . . . . . . . . . . . . . . . . . . . . . . 

of identity . . . . . . . . . . . . . . . . . . . . . . . . . . 
proof of, without producing document . . . . . . . . . . . . . . . . . . 
notice to produce original document . . . . . . . . . . . . . . . . . . . 
wstimony of person whose name is forged, not required . . . . . . . . . . 
proved by expert . . . . . . . . . . . . . . . . . . . . . . . . . . . 
of bank-notes, evidence of intent . . . . . . . . . . . . . . . . . . . . 

incorpomtion proved by rellllte . . . . . . . . . . . . . . 
affidavit of bank-officer ................ . 

proved by bank-officer as witness to notes . . . . . . . . . . . . . . . . 
expert testimony to handwriting in . . . . . . . . . . . . . . . . . . . 
number of witnesses required . . . . . . . . . . . . . . . . . . . . . . 
presumed from uttering . . . . . . . . . . . . . . . . . . . . . . . . 

Former Injuries; see NEGLIGENCE; KNOWLEDGE. 

· 2256 
· 68 
· 87 
153,238 
· 278 
· 309 
· 309 
· 392 
· 413 
· 1249 
· 120.5 
· 1339 
· 1339 
· 318 
· 1625 
· 1710 
· 1339 
· 2026 
· 2044 
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Former Testimony offered in impeachment, as a self-contrlllliction .... 1030, 1032 
failure to mention fucts in, us contradiction of present testimony . . . . . . . 1072 
death, ab~ence, etc., as allowing the use of . . . . . . . . . . . . . . . 1403-1418 
used as an admission ........ . . . . . . . . . . . . . . . . . . 107ij 
magistrate's report preferred . . . . . . . . . . . . . . . . . . . . . 1330, 1349 
issues and parties the same. . . . . . . . . . . . . . . . . . . . . . . . 1386 
mode of proving 

judge's notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1666 
magistrate's report . .'. . . . . . . . . . . . . . . . . . 1330, 1349, 1667 
bill of exceptions . . . . . . . . . . . . . . . . . . . . . . . . . . 1668 
stenographer's notes. . . . . . . . . . . . . . . . . . . . . . . . . 1669 
juror's notes . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1669 
attorney's notes .......................... 1669 
printed report . . . . . . . . . . . . . . . . . . . . . . . . . . . 1703 
answering by referring to, of another . . . . . . . . . . . . . . . .. 787 
memorandum to aid recolleetion; see RECOLLEC1'IOS. 

whole must be proved . . . . . . . . . . . . . . . . . . . . . 
may be proved . . . . . . . . . . . . . . . . . . . . . . 

statutes affecting . . . . . . . . . . . . . . . . . . . . . . . 
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Section 
Foruication, under age of consent . . . . . . . . . . . . . . . . . . . . 357, 402 

prior and subsequent conduct in .,. . . . . . . . . . . . . . . . . .. 398 
see also ADULTERY; CRllInN.~L CONVERSATION; PROSTITUTION. 

Foundation, laying a, for impeaching by self-contradiction; see h!PEACH!>IENT. 
for using a copy of a document; see ORIGINAL DOCUlIlENT. 
. I 654 m genera ................................... . 
waiver of laying. .. . . . . .. . . . . . . . . . .. . . . .. . . .. ~. . . " 654 
must show knowledge fOlluded on personal observation by the senses . . . .. 657 

Fourth Amendment, does not prevent use of documents and chattels obtained 
by search warrant. . . . . . . . . . . . . . . . . . . . . . . . . 2183, 2264 

as affected by Fifth Amenument, on 3(lmi~sion of uocuments . . . . . . . . . 2264 
by a party or agent, as evidence oi a weak case . . . . . . . . . . " 280 

transfers as evidence of . . . . . . . . . . . . . • . . . . . . . . . .. 333 
as evidence of intent ........ . . . . . . . . . . . . . . . . . 341-344 
similar acts of. .. .. . . .. . . . . . . . . . . . . . . . . . . . . . . ... 340 
confession obtained by. . . . . . . . . . . , . . . . . . . . . . . . .. 841 
as impeaching a witness . . . . . . . . . . . . . . . . . . . . . . . .. 963 
privilege against self-crimination in . . . . . . . . . . . . . . . . . . . . 2257 
not all civil fraud is criminal . . . . . . . . . . . . . . . . . . . . . . . 2257 
making acts voidable . . . . . . . . . . . . . . . . . . . . . . . . . . 2423 
under the parol evidence rule . . . . . . . . . . . . . . . . . . . . . 2432, 2439 
Pennsylvania rule in varying terms of dOl'llllwnt . . . . . . . . . . . . 2431,2442 
degree of proof of . . . • . . . . . . . . . . . . . . . . . . . . . . . . 2498 
presumed from grantee's confidential relations .. . . . . . . . . . . . . . 2503 
in concealment by husband in an ante-uuptial agreement. .......... 2526 
in insurance; see INSURANCE. 

Frauds, statute of; see STATU'''''''l'E OF Fu.. .. UDS. 
Fraudulent Transfers, other transactions as evidenc(' of int,'nt . . . . . . .. 333 

indicated by various circumstances . . . . . . . . . . . . . . . . . . .. 335 
admissions of debtor or creditor. . . . . . . . . . . . . . . . . . . . 1082-1087 
opinion evidence of intent • • . . . . . . . . . . . . . . . . . . . . .. 1967 
presumptions applicable to • . . . . . . . . . . . . . . . . . . . . . . . 2504 

Fright of horses, as evidence of dangerous object . . . . . . . . . . . . . .. 461 

G 

Gamjng, other acts as evidence of intent . . . . . . . . . . . . . . . . . . 
advertisement, or possession of apparatus or license as evidence oi 1->1= . . . . 
premises leased for, proved by repute of house . . . . . . . . . . . . . . . 
conl'lusive evidence ai, under statute . . . . . . . . . . . . . . . . . . . 
pri\':lege against disclosure, removed by statute. . . . . . . . . . . . . . . 

Gas; ~ec NUISANCE; EXPERT \VITNESS. 
Genea.logy proved by family hearsay; see F ..... 'diLY HISTOltY. 

proved by reputation of community; see REPUTATIO:':. 
General Cha.racter; see CHARACTER. 
Gilneral Interest, matters of; see REpUTATION. 
Genuineness, of a document; see DOCUMENT. 
Gestation, intercourse within the time of, in bastardy . . . . . . • . . . • . 

in adultery ........•..• 
Gesture, as a mode of e}.-prcssion for a witness . . . . . . . . . • • . • . . . 
Gift, plans, as evidence of . . . . . . . . . . . . . . . . . . . . • • • • . 

declarations of intent to evidence a . . . . . . . . . . . . . • • • • • . . 
words accompanying ............ .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
presumption of .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

see also DEED. 
Girl; see CHILD; RAPE; SEDUCTION. 
Good Faith; see KNOWLEDGE; MOTIVE; bTENT. 
Goods; see CnA'l'rEL.S; BUSINESS; VALUE. 
Goveulloent, land-grant of; see DEED. 

records of; see PUBLIC DOCUMENT. 
privilege for communications to. . . • . . • . • • • • • . • . . . . . . . 

367 
238 ?-, _.)0< 

1355 
2281 

133 
2527 

789 
112 

1725 
1777 
2526 

2376 
Grain, official certificate of grade of 

8B conclusive .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
as aAmissible .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

1352, 1354, 1355 
. . . 1674, 1710 
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Grand Jmy, witnesses before, indorscd on indictment .. , ... 
righ t to compel answers . . . . . . . . . . . . . . . . . . . 
privile~e against selI-crimination before . . . . . . . . . . . . 
testifYing before, as a waiver of privilege. . . . . . . . . . . . 
privilege for vote and opinion. . . . . . . . . . . . . . . . . 

for witness' testimony . . . . . . . . . . . . . . . . 
cessation of privilege .. . . . . . . . . . . . . . . . . . . 
admissions before, not privileged . . . . . . . . . . . . . . . 
not to impeach indictment . . . . . . . . . . . . . . . . . . 
rules of evidence in hearing, before . . . . . . . . . . . . . . 
inspection of testimony before . . . . . . . . . . . . . . . . 
list of witnesses before .................. . 

Grant, presumption of lost . . . . . . . . . . . . . . . . . . 
of land, from government . . . . . . . . . . . . . . . . . . 

see also DEED; GRANTOR; GRANTEE. 

Section 
· . . . ., 1850 
· . . . . . 2195 
...... 2252 
· . . . . . 2276 
· . . . . . 2360 
...... 2362 
...... 2362 
.. .. . . 2363 
· . . . . . 2364 
· . . . .. 4 
18r~, 18550, 1859g 

· . . . .. 1852 
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· . . . 122-;, 1239 

Grantee, from an insolvent, lunatic, thief, etc., repute as evidendng knowledge of 253-255 
grantor's admissions, used against. . . . . . . . . . . . . . . . . . . .. 1082 
producing original deed of . . . . . . . . . . . . . . . . . . . . . . .. 1224 
utterances in possession, used ~ainst creditor . . . . . . . . . . . . . .. 1779 
assent of, as necessary to pass title . . . . . . . . . . . . . . . . . . . . ?408 
deed delivered in escrow to. . . . . . . . . . . . . . . . . . . . . . 2408, 2420 
presuming fraud from confidential relations of .. . . . . . . . . . . . . . 2500 
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declarations of, to show intent . . . . . . . . . . . . . . . . . . . . .. 1725 
opinion testimony to capacity of . . . . . . . . . . . . . . . . . . . . . 1958 
burden of proof of sanity of . . . . . . . . . . . . . . . . . . . . . . . 2500 

see alSo GRANTEE. 
Guardian, admissions of .. . . . . . . . . . . . . . . . . . . . . . . . 1076 

persoualliability of one who signs as . . . . . . . . . . . . . . . . . . . 2444 
corroboration required for account.~ of . . . . . . . . . . . . . . . . . . . 2066 

Guardian ad litem, authority of counsel for ....... . . . . . . . .. 1063 
Guilt, failure to prove an alibi ns evidence of .......... . . . . .. 279 

conduct when under arrest to show . . . . . . . . . . . . . . . . 273, 276, 1072 
evidenced by concealment . . . . . . . . . . . . . . . . . . . . . . .. 2713 

by bribery . . . . . . . . . . . . . . . . . . . . . . . . " 278 
by fabrication of evidence ............. . . . . .. 278 
by destruction of evidence . . . . . . . . . . . . . . . . . .. 278 
by flight . . . . . . . . . . . . . . . . . . . . . . . . . . 277, 281 
by escape. ~ . . . . . . . . . . . . . . . . . . . . . . . .. 276 

negatived by refusal to escape . . . . . . . . . . . . . . . . . . . . .. 293 
see also DEFENDANT; CONSCIOUSNESS OF GUILT. 

Guilty, plea of, as admission in civil case . . . . . . . . . . . . . . 815, 1066, 1067 
Gun; see WEAPON. 
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as evidence of marriage . . . . . . . . . . . . . . . . . . . . . . . .. 268 
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see also CUSTOM. 
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III. Sundry Topics 
proof of, by admissions . . . . . . . . . . . . . . . . . • . . . 
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Handwl'iting (colltinued) Section 
nOl"Ulal or disguised . . . . . . . . . . . . . . . . . . . . . . . . . 2026 
crllSures . .. .. .. .. .. .. . . . . . . . . . . . . . . . . . . . . . . . 2027 

. alterations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2027 
time of writing . . . . . . . . . . . . . . . . . . . . . . . . . . . 2027 
instrument used . . . . . . . . . . . . . . . . . . . . . . . . . . 2027 
defendant's skill in imitating, as evidence of forgery ...... . . .. 87 
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effect of proving attcsting witness' or maker's hand; see A'r'I'EsTI:-:G "'ITNESS. 

[Examine analyses of "TeRtimonial I"nowledge, 4," Vol. I, p. 1050; and 
"Opinion Rule, as Applied to Handwriting," Vol. IV. p. 2:J4.j 
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prior condition of . . . . . . . . . . . . . . . . . . . . . . . . . . • . 
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IV. Rule applied to Court Officers 
I. General Principle • . . . . . . . . . . . . . . . . • . . . • . • 1361-1363 
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committing magistrate . . . . . . . . . . . . . . . . . . . . . 
dellosition . . . . . . . . . . . . . . . . . . . . . . . . .. . . 

" notice. . . . . . . . . . . . . . . . . . . . . .. . . . . . 
plural taking. . . . . . . . . . . . . . . . . . . . . . . . 
statutes . . . . . . . . . . . . . . . . . . . . . . . .. . . 

affidavit. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
'ex parte' investigations, etc. . . . . . . . . . . . . . . . . . . . 
issucs and parties the Bame ......•..•..•.•.••• 
either party may use deposition . . . . . . . . . . . . . . . . . 

insufficiency of cross-examination . . . . . . . . . . . . . . . . . . 
witness' death or illness . . . . . . . . . . . . . . . . . . . 
witness' refusal or part.y's default. . . . . . . . . . . . . • . 

• Don-responsIVe answer ..............•.... 
B11Ddries . . . . . . . . . . . . . • . • . . . . • . • • . • 

(b) confront.ation, right of 
absent witness' testimony, ill general . . . . . . . . . . • • . . • 
conatitutional requirement . . . . . . . . . . . . . . . . . . . • 
witness unavailable in court . . . . . . . . . . . • . . • . . . • 

deceased ......................... . 
out of jurisdiction . . . . . . . . . . . . . . . . . . . . . 
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Hearsay Rule, witness unavailable in court (continued) 
not found . . . . . . . . . . . . . . . . . . . . . . . . . 
'111 . . . . . . . . . . . . . . . . . . . . . . . . . . .. . 
imprisoned. . . . . . . . . . . . . . . . . . . . . . . . . 
privileged . . . . . . . . . . . . . . . . . . . . . . . . . 
~eyond statutory distanC'e . . . . . . . . . . . . . . . . . . 
Insa.ne ......................... . 
disqualified . . . . . . . . . . . . . . . . . . . . . . . . 
statutes . . . . . . . . . . . . . . . . . . . . . . . . . . 
proving the excuse . . . . . . . . . . . . . . . . . . . . . 

witness present in court . . . . . . . . . . . . . . . . . . . . . 
rule not applicable . . . . . . . . . . . . . . . . . . . . . . . 
exceptions to the rule of confrontation . . . . . . . . . . . . . . 

II. Exceptiolls to the Rule, general principle of . . . . . . . . . . . . . 
declarant must have usual testmlonial qualifi"at;olls . . . . . . . . 
disqualifieation of dec:larant; see DEcLARA~T. 

of spouse; see l\lARITAL HELATlO!'SUlP. 
of oath caJlacit.v; see OATH. 

dying declarations.; sec Dn!'G ·DECLARATlO!'S. 
facts ngainst interest; see AGAINST I!'TEREsT. 
pedigree stlltement<!; see FA~IlLY HISTOUY. 
attesting witness; see ATTESTI!'G WIT!'l;SS. 
entries in the course of business; see REGCLAR ESTIUES. 
private houndaries; see BOUNDARIES. 
ancient deed-recitals; see RECITALS. 
deccased persons in generul; sec DECEASED PERSONS. 
reputation; see REPUTATION. 
public documents, official statements; see Pt;ULIC DOrU~II;NTS. 
scientific books; see LEAR!'ED TREATISES. 
price-lists, direct.ories, etc.; sec Co~nlEucIAL LISTS. 
affidavits; see AFFIDAVIT. 
voter's st.atements; sec VOTEH. 
mental condition, physical pain; sec l\IE:-;T .. \I, CO!'DITION. 
'res ge;;lre'; see RES GEST.". 

Seetion 
.. 1405 
., 1406 
., 1407 
.. 1407 
· . 1407 
· . 1408 
., 1409 
1410-1413 
· . 1414 
., 1415 
., 1416 

.... pt' 

.. 1'ill 
1420-1426 • 
., 1751 

1786-1797 
· . 1766· 
. ' 1766 

Ill. Rule /lot applicable (Res Gesta:) . . . . . . . . . . . . . . . . . . 
fact. of utternnce in issue, rule lIot applicable. . . . . . . . . . • . 
truth oi utternnec in issue, rule applicable . . . . . . . . . . . . . 

(a) words a part of the UlSllC 

contmct, libel, etc. . . . . . . . . . . . . . . . . . . . . . . . . . 1770 
(b) word8 a verbal part of a1l act ................... 1772-1786 

geneml principle . . . . . . . . . . . . . . . . . . . . . . . . 1772-1776 
acceptance ............................ 1777 
advancement . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
agency . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
consid£'mtion ........................... 1777 

. . . . . . . . . . . . . . 177-, conversion . . . . . . . . . . . . . . . . 
dedica tion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
delivery . .. . . . . . . . . . . . . . . . . .. . . . . . . . . . ., 1777 
entr:r . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
gift . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
I ............. 17-,-, arcen~l . . . . . . . . . . . . . . . . . 
loan. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
paYTnellt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
sale. . . . . . . . . . . . . . . . . . . . .. . . . . . . .. . . .. . .1777 
stlndries. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1777 
possession, in prescriptive title . . . . . . . . . . . . . . . . . . . . 1777 

in presumption of ownership . . . . . . . . . . . . . . 1086, 1779 
accused found with stolen goods . . . . . . . . . . . . . . • . . . . 1781 
testator revoking It will . . . . . . . . . . . . . . . . . . . . . . . 1738 
bankrupt evading creditors .. . . . . . . . . . . . . . . . . . . . 1782 
domicil . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1784 
accused's in tent. • . . . . . . . . . . . . . . . . . . . . . . . . 1785 

(c) It'OTcis u.~ed a.s circumstantial evidence. . . . . . . . . . . . . . .. 178S-1792 
in proving seareh for witness absent or deceased . . . . . 261, 664, 1312, 1313, 

1405, 1414, 1789 
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Hearsay Rule (continued) &ction 
in proving senrch for lost document. . . . . . . . . . . . . . . . . . 1196 
third person's knowledge . . . . . . . . . . . . . . . . . . . . .. 1789 

. belief. . . . . . . . . . . . . . . . . . . . . . . .. 1789 
diligence . . . . • . . . . . . . . . . . . . . . . . . 1789 
good faith ...................... 1789 
insolveney . . . . • . . . . . . . . . . . . . . . .. 1789 
motive . . . . . . . . . . . . . . . . . . . . . . ., 1789 
reasonableness. . . . . . . . . . . . . . . . . . . . . 1789 
sanity . . . . . . . . . . . . . . . . . . . . . . . . 1789 
viciollsness, etc. . . . . . . . . . . . . . . . . . . ., 1789 

• speaker's 8ta te of III ind . . . . . . . . . . . . . . . . . . . . . .. 1790 
identifying a time, place, or person . . . . . . . . . . . . . . . . .. 1791 
impeaching a witness by self-contradiction. . . . . . . . . . . . . 1018, 1792 

(I) I 1-,6-,-1-,69 ( Tcsgcsa .. _ ........................ . 
history and meaning of the term . . . . . . . . . . . . . . . . . .. 1767 
agent;s aud conspirator's admissions . . . . . . . . . . . . . . . .. 1769 

IV. Rule applied to COllrl Officers: !<ee JCROR; Jt:DGE; COI'x,n:L; [xn:uPHETEI!. 
[Examine analyses of .. By Cros~-exaIl\ination," \'01. Ill, p. 211, .. By Con

frontation," Vol. HI, p. 93; and" Hearsay Hule uut Applieable," \'01. 
1lI, p. 770.J 

Height, a.!l evidenced by uther conditions or efTects . . . . . . . . . . 
Heir, admissions use(1 :l~aillSt .. . . . . . . . . . . . . . . . . . 
Heredity of illness, as evidence. . . . . . . . . . . . . . . . . . . f . . o Insanlt:'\~ . . . . . . . . . . . . . . . . . . . . . . . . . . . 

inference from . . . . . . . . . . . . . . . . . . . . . . . . . 
Highway, evidencing owner's knowledge of (i:lllger of . . . . . . . . . 

injury on cross-\\'ulk. . . , . . . . , , . . . . . . . . . . . . . 
injury on bridge, to Mho\\' notice of condition . . . . . . . . . . . . 
on sidewalk, to show noti('e .................. . 
repairs, as eviden('e of negligenee . . . . . . . . . . . . . . . . . 
condition at anuther time or place, as e\'id<!nee of tldeet . . . . . . . 
injuries of other pel sons, lIS evidence of defect . . . . . . . . . . . 
similar precautions, as evidence of safety. . . . . . . . . . . . . . 

see also DEDICATiON. 

· 438, 451, 461 
· . .. lOS1 
.... 223 
· ... 232 
· . . 84, 165 
· . .. 252 
.... 252 
.... 252 
· ... 2S2 
, . .. 283 
· . .. 437 
· . .. 458 
· . .. 461 

History of the mlC.'l of evidence in general . . . . . . . . . . . . . . . . .. 8 
of interest a.s a disqUlllificatioll .'. . . . . . . . . . . . . . . . . . . .. 575 
of rule for confessions . . . . . . . . . . . . . . . . . . . . . . . . . 817,855 
of rule for producing documentary original.!l .., . . . . . . . . . . . .. 117'1 
of attesting-witness rule . . . . . . • . . . . . . . . . . . . . . . . .. 1287 
of hearsay rule . . . . . . . . . . . . . . . . . . . . . . . . . . . ., 1364 
of dying declarntions " . . . . . • . . . . . . . . . . . . . . . . . . 1430 
of statements Ilgainst interest. . . . . . . . . . . . . . . . . . . . . . . 1476 
of statement of pedigree . . . . • . . . . . . . . . . . . . . . . . . . . 1480 
of regular entriC.!l . . . . . . . • . • . . . . . . . . . . . . . . . . . . 1518 
of statements nbout boundaries . • . . . . . . . . . . . . . . . . . . . . 1563 
of use of record-copy of deed . . . . . . . . . . . . . . . . . . . . . . . 1650 
books of, used in evidence . . . . . . . . . . . . . . . . . . . 1597, 1690, 1699 
of 'res gesUc' phrase .................... . . . . .. 1795 
of the oath . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1815 
of separation of witnesses . . . . . . . . . . . . . . . . . . . . . . .. 1837 
of opinion rule . . . . . . . . • . . . . . . . . . . . . . . . . . . .. 1917 
oF. handwriting testimony . . . . . . . . . . . . . . . . . . . . . . 1991-1994 
oi rules oi number . . . . . . . . . . . . . . . . . . . . . . . . . . • 2032 
of compulsory process : . . . . . . . . . . . . . . . . . . . . . . . . . 2190 
of partl opponent's privilege . . . . . . . . . . . . . . . . . . . . . . . 2217 
of mantal privilege . . . . . . . . . . . . . . . . . . . . . . . . . 2227,2333 
of privilege against self-crimination . . . . . . . . . . . . . . . . . . . . 2250 
of confidential communicatiOl1S . . . . . . . . . . . . . . . . . . . . . . 22·% 
of client's privilege . . . . . . . . . . . . . . . . . . . . . . . . . . . 2290 
of patient's privilege. . . . . . . . . . . . . . . . . . . . . . . . . . . 2380 
of penitent's privilege . . . . . . . . . . . . . . . . . . . . . . . . . . 2394 
of parol evidence rule 

intent and mistake . . . . . . . . . . . . . . . . . . . . . . . • • 2405 
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of Varol evidence rule (continued) 
varymg the terms . . . . .. .. .. ~ .. . .. . . . . . . . . . . . . . 
• • 

Section 
. . 2426 
2462,2470 mteI'J>retatlon ................................... .. .. 

History, Books of, used in evidence 
as representing reputation . . . . . . . . . . . . . . . . . . . . . 
as scientific treatises. . . . . . . . . . . . . . . . . . . . . . . . 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . 

Holographic Will, testimony required for . . . . . . . . . . . . . . . 
Homicide, character of deceased in, to evidence self-dcfence . . . . . . . 

moral character of decell8ed in . . . . . . . . . . . . . . . . . . . 
aceused's threats, as evidence of. . . . . . . . . . . . . . . . . . . 
deceased's threats, as evidence of aggression . . . . . . . . . . . . . 
rcfuting conclusion from finding knife near body in . . . . . . . . . . 
survival of alleged deceased, as negativing' corpus deli('ti' . . . . . . . 
threats of a third person, as evidencing innocence of tb(· aC'ell!'!:!(1 • . • . 
suicidal plans of deceased, as evidencing innocence of the ac('u~ed . . . . 
posse.o;sion of booty or tools, as evidence of . '. . . . . . . . . . . . . 
trace!! of blood, etc., as evidence of . . . . . . . . . . . . . . . . . 
acts of violence, on an issue of self-defence . . . . . . . . . . . . . . 
conduct as evidence of accused's sanity . . . . . . . . . . . . . . . 
other acts of violence, to show defendant's intent . . . . . . . . . . . 
intrigue of wife-murderer with paramour as showing motive for . . . . . 
circumstances showing a motive ................. . 
conduct as evidence of malice .................. . 
weapon, clothing, etc., as evidence of identity. . . . . . . . . . . . . 
dying declarations in " . . . . . . . . . . . . . . . . . . . . . 
spontaneous exclamations of deceased or accused . . . . . . . . . . . 
marital privilege in . . . . . . . . . . . . . . . . . . . . . . . . 
burden of proof of self-defence in . . . . . . . . . . . . . . . . . . 

Horse, character of, as evidence of behavior . . . . . . . . . . . . . . 
fright of, as evidence of dangerous object ............. . 
pedigree of . .. . . . . . .. .. . . . .. .. . . . .. .. .. .. .. . .. .. .. .. .. 
cribbing of, as unsoundness. . . . . . . . . . • . . . . . . . . . . 

see also ANI:lI.\L. 

· . . 1597 
· 1693,1699 
· . . 2580 
· . . 2051 
· . 63, 246 
· " 198.3 
· . 102-105 
· . 110,247 
· .. 34 
· .. 138 
· .. 140 
· .. 143 
153,154,238 
· " 149 
· . 198, 248 
· " ~28 
'" 363 
· " 118 
· .. 390 
· . 396,397 
· .. 413 
· .. 1432 
· " 1750 
· . . 2239 
· .. 2512 
· " 68 
· . 252,461 
· .. 1706 
· .. 1700 

Hospital records, as memoranda . . . . . . . . • . . . . . . . . . . . 
as regular entries . . . . . . . . . . . . . . . . . . . 

as exception to Hearsay Rule. . . . . . . . . . . . . . . . . . . . . 
privilegc for patient's communications in. . . . . . . . . . . . . . . . 

Hostility of deccased shown by details of prior quarrels . . . . . . . . . . 
fonner, of witness; see h!PEACHMF.~"T (g). 

" 751 
.. 1530 
1521, 1707 
. . 2382 
.. 396 

see also DECt~ASED BY HOMICIDE. 
House; see PREMISE!'; PROPERTY. 
House of m-fa.me, character of . . . . . . . . . . . . . . . . . . . . . . 

character of inmates of. . . . . . . . . . . . . . . . . . . . . . . . . . 
other acts, as evidencing character . . . . . . . . . . . . . . . . . . . . 

as e .... ;dencing intent . . . . . . . . . . . . . . . . . . . . . . 
provable by reputation . . . . . . . . . . . . . . . . . . . . . . . . . 

Husband, testimony of, as disqualified or privilCj!:c<i; ,pe MARITAL RELATIONsmp. 

78 
78 

204 
367 

1620 

no: ice to, as evidence of wife's knowledge . . . . . . . . . . . . . . . ., 261 
admissions of, against. wife . . . . . . . . . . . . . . . . . . . 10i8, 1086, 2232 
statement!! of, to evidence pedigree; see FAllILY HISTORY. 
expressions of affection or dislike . . . . . . . . . . . . . . . . . . . . . 
motive or desire of, to get rid of wife . . . . . . . . . . . . . . . . . . . 
communications by or to, as privileged; see l\IARITAL RELATIONSHIP. 
presumption of coercion by. . . . . . . . . . . . . . . . . . . . . . . . 

see also CRIMINAL CONH~RSATlON; HOMICIDE. 

1730 
191 

2514 

Hypnotism, showing influence of, on witness . . . . . . . . . . . . . . ., 934 
Hypothetical QUestion, general theory. . . . . . . . . . . . . . . . . 672, 1927 

" . . f . " 73 as usurpmg provmce a Jury ...................... 6 
Observation and Hypothetical Presentation discriminated . . . . . . . .. 674-678 

• • 
when allowed or reqUIred ....................... 674-680 
may be put only to e""pert . . . . . . . . . . . . . . . . . . . . . . .' 679 
answer to, fails if premises are not sustained . . . . . . . . . . . . . . .' 680 
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Section Hypothetical Question (continued) 
form and scope . . . . . . . . . . . . . . . . . . · . . . . . . . . . 681-683 
abuse of . . . . . . . . . . . . . . . . . . . . . · . . . . . . . . .. 682 
all undisputed facts need not be included in . . . . . · . . . . . . . . .. 682 

• • on cross-exammatlon ... . . . . . . . . . . . . · . . . . . . . . ., 684 
to physician involving privileged facts, is not privileged 
mode of objection to inadequate offer of . . . . . . . 

· . . . . . . . . . . 2382 
· . . . . . . . . .. 18 

Hysteric person as claimant . . . . . . . . . . . . . · . . . . . . . . .. 963 

I 

Ice, as a highway defect; see HIGHWAY; NEGLIGENCE. 
Identity, mistaken, as evid~nce . . . . . . . . . . . . . 

as evidenced by traces. of accused or other party . . . . . 
by other crimes . . . . . . . . . . . . . . 
by familv history or hearsay . . . . . . . . 
by voice'" . . . . . . . . . . . . . . . . . 

over telephone . . . . . . . . . . 
by statute . . . . . . . . . . . . . . . . 
by appearance ... . . . . . . . . . . . 
by witness' former re('ognition ., . . . . . 
by photograph . . . . . . . . . . . . . . 
by finger-prints . . . . . . . . . . . . . . 
by footprints . . . . . . . . . . . . . . . 

. . ~y placmg h~t on accused's head . . . . . . 

· . . . . . . .. 142 
· . . . . . . . 148, 149 
· ....... 218,414 
· . . . . . . 270, 1494 
.. .. .. ... 660 
· . . . . . . . . 2155 
· . . . . . . .. 660 
· . . . . . . 660, 1154 
· . . . . . . 744, 1130 
· . . . . GuO, 790, 1156 
· . . . . . . ISla, 414 
liila, .!);j, \iU~, 1077,2265 
......... 2265 
· . . . . . . .. 460 
......... 786 
· . . . . . . . . 2220 

condIt,lOn of lIght as affectmg . . . . . . . . . . . . . . 
mode of securing reliable testimony to . . . , . , . . . . 
of person's featllres, ascertained by compulsory inspection . 
of voice, as shown bv uttcmnce . . . . . . . . . . . . . . . . . . . . .. 222 
of person, place, chattel, etc., in general . . . . . . . . . . . . . . . . . .nO 116 
by clothing. . . . . . . . . . . . . . . , . . . . . . . . . . . . . . 413,660 
of brand or mark on stock or timber. . . . . . . . . . . . . . . . . . ., 150 
of maker of attested document . . . . . . . , . . . . . . . . . , . . .. 1513 
of a time or place, as shown by utterances . . . . . . . . . . . . . . . .. 1791 
opiniOli testimony to .............. . . . . . . . . . . .. 1977 
of document, shown by ink, papcr, etc. . . . . . . . . . . . . . . . . . . 2024 
. original required . . . . . . . . . . . . . . . . . . . . ., 1244 
presumption of, from identity of name. . . . . . . . . . . . . . . . . .. 2529 

from truces, tools, etc. ................ 1-18, 2529 
r t t . <)_"'29 o gran or or gran ec ......... . . . . . . . . . . . . . . .. v 

of signer of affidavit in chancery . . . . . . . . . . . . . . . . . . . .. 2529 
of one convicted of crime ....... . . . . . . . . . . . . . . . . . 2529 
of party to marriage. . . . . . . . . . . . . . . . . . . . . . . . . . . 2529 
of names in tracing title . . . . . . . . . . . . . . . . . . . . . . . .. 2529 

Idiot; sec SANITY; b'I'ERPRETER; WITXESSj O.\TH. 
megal Business, knowledge of kccper of premises for. . . . . . . . . . . 
megal Tra.nsactions, shown by parol evidence . . . . . . . . . . . . . 
megality in obtaining evidence, not to exch,de it. . . . . . . . . . . . . 
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Intent, other crimes, !IS evidence of (continued) Section 
declarations, as hearsay evidence of; sec MENTAL CONDITION, DECLARA-

Tim,s OF. 
testifying to one's own intent . . . . . . . . . . . . . . . . . . . 581, 1965 
testifying to another person's intent . . . . . . . . . 0 0 • 0 0 581,661, 1964 
e>q>ressions of, or motive by defendant. . . . . . . 0 0 0 • • • • • • 0 1732 
opinion evidenee of, in d~dication . 0 • 0 • 0 • • 0 • 0 0 0 • 0 • • ., 1967 
controlled by substantive law. 0 0 0 • • • • • • • • 0 0 • 0 • • • o' 1967 
declarations of; Hearsay Rule and Verbal Acts distinguished . . . 0 • o' 1968 
in slander and libel . . . . . 0 • • 0 • • • • • • • • 0 0 • • • 0 ., 1971 
declarations of, used to interpret a document . . . . . . . 0 • 0 0 • ., 2471 
parol evidence of, to disinherit 0 • • 0 • • 0 • • • 0 • • 0 • 0 • • . ' 2475 
presumption of., in .cri~linal cases 0 • 0 • • • 0 • 0 0 • 0 • • 0 • • . ' 2511 

t d t I b I . .. 25"7 Jury 0 e ermme, m 1 eo. . . 0 • 0 • 0 • • • • 0 • • • • • v 

of party to a document; see PAROL EVIDENCE RULE. 
proof of, by parol evidence; see PAROL EVIDENCE RULE. 
infornmtion or notice, as evidence of, see KNOWLEDGE. 
see also MOTIVE; INTENTION. 

[Examine analysis of "Other Offences or Rimilar Acts, as Evidence of 
Knowledge, Design, or Intent," Vol. I, ppo 607, 60S.] 

Intention, testamentary or contractual . . . . . . . 0 • • • • • 0 0 • • • 0 

opinion of another's intention . 0 0 • 0 • • • • • • 0 • 0 • 0 0 • 0 • 0 • , . . 
one S OVlll IntentIon . . . . . . . . . . . . . . . . . . . . . . . . . . . 
distinguished from "meaning" . . 0 • • 0 • • 0 0 0 0 • 0 0 • • • • • 0 • 

to go to certain place, to evidence going . . . . 0 • • • 0 0 0 • • 0 • • • • 

to commit suicide . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
also DESIGN; I!'iTE!'iT; l\lOTIY"E. 

IntercOur88i see BASTARDY; RAPE; SEDUCTION; INCEST; PItEG!'iANCYo 
Interest 

(a) 118 dMqualifying a witness 
(b) 118 impeaching a witncss 
(c) 118 excusing absence of a witness 
(d) 118 money projit • 

112 
1964 
1965 
2459 
1725 
1725 

(a) 118 disqualifying a wilnes/< 
history . . . . . .. .. .. . .. .. . . .. .. I .. .. .. .. .. .. .. .. .. .. .. .. .. .." 575 
general principle .......... 0 _ • • • • • • • • • • • • • 32, 576 
civil parties. .. .. . . . .. .. . .. . .. . .. .. . .. . . . . . . . .. .. .. .." 577 
survivors . . . .. .. .. . . . .. . .. ....................... 578 
accused ............... .. .. . . .. . . . .. . .. . . .. .. .. .. .. .. .... 579 
co-indictees . . . . . . .. .. .. . . .. .. . . . . . . .. . .. .. .. .. .. .. .." 580 
testimony to one's own intent. 0 • • • • • 0 • • 0 • • • 0 • • • • ., 581 
attesting witness of a will. . . . . . . 0 • • 0 • 0 • • • • 0 0 • • . ' 582 
'voir dire' . .. .. .. . . .. .. .. .. .. . . .. .. .. . . . . . . . .. . . .. .... 583 
mode of proving int.erest . . . . . . . . 0 0 0 • 0 • • • • • • • • • 584-587 
burden of proving . . . . . . . 0 • • • • 0 • • 0 0 0 0 • • • • • . ' 584 
time of making objection to .. 0 0 • • • • • 0 0 0 • • • • 0 • 0 ., 586 
judge determines . . . . . . 0 • • 0 • • • • 0 • • • • • • • • • . ' 587 
time of interest . . . . . .. . .. . . .. . . .. . . .. . .. .. . .. .. .. .. .." 583 
husband and wife; sec MARITAL RELATIONSnIP. 
husband or wife of co-defendant. . 0 • 0 • • • • • • • • • • • • • • • 

dying declarant . . . . 0 • • • • 0 • • • 0 • • • • • 0 • • • • • • • 

(b) 118 impeaching a witness 
one's own witness .. .. . . . . .. .. . .. .. . . .. . .. . .. . .. .. .. . .. .. .. 
parties and others in civil cases 0 0 • • • • • • • • • • 0 0 • • • • • • 

accomplices and co-indictees . 0 • • • • • • • • • 0 • 0 • • • • 0 • • 

accused ........ . .. . '\ .. . .. .. .. .. . .. . .. .. .. .. .. .. . . .. .. . .. 
bonds .. . .. . .. . . . . . .. .. . . .. .. .. .. . . . . . . . . .. . . .. .. 
detective employment . . . . 0 • • • 0 • • • • • • • 0 • • • • • 0 • 

• Insurance. . . .. .. .. . . . . . .. .. .. .. . . . . . . .. .. . . . .. .. . .. 
. rewards . . . . .. . . .. . .. . .. .. . .. . . .. . .. . . . .. . .. .. .. .. .. 
real party inj ured . . . .. .. . . . .. .. . . . . . .. . . . . . . .. .. .. .. 
w,storing credit by consistent statements . . . . . . 0 • • 0 • • • • • • 

knowledge of equitable, or other, by purchaser . . 0 • • 0 • • • • • • • 
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609 
1445 

901 
966 
967 
968 
969 
969 
969 
969 
969 

1128 
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Interest (continued) 
(c) as excusing absence of a wiI1le.~8 

of an attesting witne..."5 . . . . . . . . . . . . . . . . . . . . • • . . 
of a deponent . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
of a deceased declarant. . . . . . . . . . . . . . . . . . . . . . . . 

(d) as money profit 
reduced by subsequent oral agreement . . . . . . . . . . . . . . • . . 

Interest, Statements aga.inst, party's admis.~ions; sec AmnSSlO:-;S. 
hearsay exception; see AGAlSST IsTEHEsT. 

Interlocutory proceedinl;!:s, nih!>! in, distinp;uished .. . . . . . . . . . . . . 
Interna.tiona.l affairs, prIvileged against disclusure . . . . . . . . . . . . . . 

not judicinlly noticed . . . . . . . . . . . . . . . . . . . . . . . . . . 
Interpretation, judge's function . . . . . . . . . . . . . . . . . . . . . . 

opinion rule 
expert interpretation of technical words . . . . . . . . . . . . . . . . 
location of deed-descriptions . . . . . . . . . . . . . . . . . . . . . 

by parol evidence; see PAROL BnDESCE HULE, D. 

Section 

1316 
1409 
14S6 

2441 

4 
2375 
2574 
2556 

1955 
1956 

Interpreter, qualifications of ...................•. 
testimony to conversation with . . . . . . . '.' . . . . . . . . . . . 
not necessarily called to contradict interpreted testimony . . . . . . . . 
proof of former te:;timony given through . . . . . . .' . . . . . . . . . 
neces.'iity for . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
adequacy of cross-examination without .. . . . . . . . . . . . . . . 
admissions of, as agent . . . . . . . . . . . . . . . . . . . . . . . 
sworn translation of deposition . . . . . . . . . . . . . . . . . . . . 
translation as hearsay . . . . . . . . . . . . . . . . . . . . . . . . 

.• 571 

ID\lSt be S,,'OITl . . . . . . . . . . . . . . . . . . . . . . . . . . . 
form of oath for .., . . . . . . . . . . . . . . . . . . . . . 

• l uror a..'i . . • • • . • . . • . . . . . . . . . . . . . . . . . . . • 

.. 668 
· . 1810 
.. 751 
., 811 
· . 1393 
668, 1077 
., 1710 
· . 1810 
1810, 1824 
· . 1818 
· . 1910 
· . 2317 
· . 1393 

communication between attorney and client, through, is privileged . . . . 
lack of, as affecting right of cross-examination . . . . . . . . . . . . . 

Interrogation, mode of; see QUESTIOS TO A WITSESS; EX-U!I:>ATIOS. 
Interrogation under Arrest, confe.'S.~ions obtained by. . . . . . . . . . . . . 
Interrogatory, mode of framing; sce QUESTION TO A WIT:-;ERS. 

851 

to opponent before trial; sec DISCOVERY. 
notice of deposition; see DEl'OSITIOS. 
order of topics; see ORDEll OF EXA.lIlNATION. 
time of objection to, in deposition. . . . . . . . . . . . . . . . . . . ., 18 
non-responsive answer to ...................... 785, 1392 
sweeping interrogatory ......................... 1392 
discrediting opponent by his own llnswer to ., . . . . . . . . . . . . . . 1856 
answers to statutory .......................... 2124 
statutes allowing judgment to be taken for refusal to answer . . . . . . . . . 2218 

Interstate Commerce Commission, rules of evidence before . . . . . . . ., 4c 
power to compel testimony. . . . . . . . . . . . . . . . . . . . . . . . 2195 

Intima.tion of crime about to occur, as showing guilt . . . . . . . . . . . ., 238 
Intimidation of witness, as evidence of guilt .. . . . . . . . . . . . . ., 278 

on cross-examination, forbidden. . . . . . . . . . . . . . . . . . . . ., 781 
Intoxication, as evidence of an act done . . . . . . . . . . . . . . . . . . 85, 96 

as affecting ability to do an act . . . . . . . . . . . . . . . . . . . . ., 85 
modes of evidencing. . . . . . . . . . . . . . . . . . . . . . . . . ., 235 
evidenced by conduct . . . . . . . . . . . . . . . . . . . . . . . . ., 235 

by predisposing circumstances. . . . . . . . . . . . . . . . ., 235 
by prior or subsequent condition. . . . . . . . . . . . . . . .. 235 
by appearance. . . . . . . . . . . . . . . . . . . . . 235, 660, 1154 

uses of condition of, as evidence, distinguished . . . . . . . . . . . . . ., 235 
other instances, as evidencing a common drunkard . . . . . . . . . . . ., 203 
as disqualifying a witness . . . . . . . . . . . . . . . . . . . . . . .. 499 
qualifications of witness testifying to ..... . . . . . . . . . . . . . 571, 660 
opinion as to appearance of . . . . . . . . . . . . . . . . . . . . . .. 1974 
spouse testifying to, as confidential fact . . . . . . . . . . . . . . . . 2336, 2337 
confession made during . . . . . . . . . . . . . . . . . . . . . . . ., 841 
of a witness, in impeachment. . . . . . . . . . . . . . . . . . . 933, 993, 1005 
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Intoxication (continuCd) Section 
presumption of incapacity for crime during. . . . . . . . • . . • . . • • . 2514 

see also INTEMPERANCE; LIQUOR-SELIJNG; NEGLIGENCE. 
Invalidating one's own instrument, forbidden • . . . . . . . . . . . . . •• 5W 
Invention, privilege against disclosure of • • • . . . . . . . . . . . . . • • 2374 

see also PATENT; TRADE SECRET. 
Inventory of executor, etc., as evidence . . . . . . . . . . . . . . . • . 
Irrelevancy of evidence, cured by offering other irrclevant evidence. . . . . 

distinguished from multifariousness . . . . . . . . . . . . . . . • . . 
not the subject of privilege. . . . . . . . . . . . . . . . . . . . . . 

matters conditionally received . . . . . . . . . . . . . . . . 
facts not in, distinguished from facta not admissihle. . . . . . . . . 

parent's hastardizing of . . . . . . . . . • . . . . . . . . . . . . . 
IsSues, offering former testimony on the same • . . . . . . . . . . . . . 

of pedigree, to admit family hearsay. . . • • . . . . . . . . . . . . . 
proving character in; sce CHARACTER; CONFUSION OF ISSUES. 

J 

Jail; see CONVICTION OF CRIME; IMPRISONMENT; CONFESSION. 
Joint-defendant, etc.; see CO-DEFENDANT, ETC. 

•. 1672 
.. 15 
.. 42 
· . 2210 
· . 1871 
.. 2 
2063,2064 
· . 1386 
· . 1503 

Jourual.; see BOOKS OF ACCOL"NT; LEGISLATIVE JOURNAL; NEW:SPAPJm. 
Jourua,Jist, privilege for confidences made to .., . . . . . . . . . . . • • 2286 

see IJ,l~o NEWSPAPER; PRINTED MATTER. 
Judge to determine qualifications of witness . . . . . . . . . . . . . . 487, 491, 587 

has no duty to examine on 'voir dire' . . . . . . . • . . . . . . . . . .. 497 
not a mere umpire ........... . . . . . . . . . . . . . . . 21, 983 
to determine admissibility of a confession . . . . . . . . . . . . . . . .. 861 
questions to a witness by a judge . . . . . . . . . . . . . . . . . . . .. 784 
witness called by, may be impeached . . . . . . . . . . . . . . . . . . 910,918 
decree in another cause, as reputation . . . . . . . . . . . . . . . . . . . 1594 
testimony by a . . . . . . . . . . . . . . . . . . . . . . . . . . . 1805, 1909 

privilege for . . . . . . . . . . . . . . . . . . . . . . . . . . 2372, 2376 
privilege for communications to. . . . . . . . . . . . . . . . . . . . 2376 

notes or testimony taken by . . . . . . . . . . . . . . . . . . . . . . . 1666 
evidence offcred after charge given by . . . . . . . . . . . . . . . . . . . 1879 
power to determine privilege-claim . . . . . . . . . . . . . . . 22i1, 2322, 2376 

ndmissibility of evidence. . . . . . . . . . . . . . . . . . . . . . . 2550 
negligence . . . . . . . . . . . . . .. . . . . . . . . . . . . . .. .. 2552 
reasonableness . . . . . . . . . . . . . . . . . . . . . . . . . . . 2553 
malicious prosecution . . . . . . . . . . . . . . . . . . . . . • . • 2554 
construction of documents . . . . . . . . . . . . . . . . . . . . . • 2556 
criminal intent • . • . . . . . . . . . . . . . . . . . . . . . . . • 2557 
forei~ law. . . . . .. .. . . . .. . . . . . .. . . . . . . . . .. .. .. . 2558 
'nul tiel record'. • . . . . . . . . . . . . . . . . . . . . . . . . • 2555 

may evidence......................... 2484, 2569 
may not use private knowledge . . . . . . . . . . . . . . . . . . . . . . 2569 
may take judicial notice; see JUDICIA" NOTICE. 

also JUDICIAL DISCRETION; MAGlSTR.\TE. 
of conviction of c~e, as affecting a witness; see CONVICTION OF CRLVE. 

to confess, as an admlSSlOn ...... . . . . . . . . . . . . . . . 1061 
theory of conclusiveness . . . . . . . . . . . . . . . . . . . . . . . ., 1347 
of conviction of crime, used against accessory. . . . . . . . . . . . . . .. 1389 
sheriff's recital of contents . . . . . . . . . . . . . . . . . . . . . . . . 1664 
full faith and credit to be given to . . . . . . . . . . . . . . . . . . ., 1681 
proving the whole. . . . . . . . . . . . . . . . . . . . . . . . . . . • 2110 
statutes allowing, for refusal to answer interrogatories . • . . . . . . . . ., 2218 

see also JODICIAL RECORD. 
JudiciaJ AdmiSSion, 8B affecting inference from failure to produce evidence . .. 291 

distinguished from other ndmissions . . . . . . . . . . . . . . . 1057, 2588, 2589 
of contents of a document . . . . . . . . . . . . . . . . . . . . . . ., 1251 
of execution of a document. . . . . . . . . . . . . . . . . . . . . . 2132, 2595 
effect as conclusive upon the party making. . . . . . . . . . . . . . . ., 2590 
exclusive of evidence by the party benefiting . . . . . . . . . . . • . . ., 2591 
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Judicial Admission (continued) 
validity us a waiver of .unconstitutionality or other illegality . . . . . . . . . 
effect on subsequent tnaL~ . . . . . . . . . . . . . . . . . . . . . . . . 
form and tenor of the admission; who is authorized . . . . . . . . . . . . . 
by attorney ...... . . . . . . . . . . . . . . . . . . . . . . . . 

Section 
2592 
2593 
?-n, 
_;)<N 

testimony of an absent "fitness, admitted to avoid a continuance . . . . . . . 
of genuineness oC document .. . . . . . . . . . . . . . . . . . . . . . 

Judicial Decision 

2594 
259.5 
2596 

report of, proved by official printed copy. . . . . . . . . . . . 
by private printed copy .. . . . . . . . . . 

judicially noticed . . . . . . . . . . . . . . . . . . . . . . 
Judicial Discretion, scope of . . . . . . . . . . . . . . . . . 

abuse of . . . . . . . . . . . . . . . . . . . . . . . . . . 
distinguished from unappealable rulings . . . . . . . . . . . . 
ruling upon objections . . . . . . . . .' . . . . . . . . . . . 
admittinl;1: ell.-periments, etc. ................ . 
determirung a witness' qualifications. . . . . . . . . . . . . . 
allowing leading questions . . . . . . . . . . . . . . . . . . 
admitting a confession . . . . . . . . . . . . . . . . . . . . 
controlling the scope of . . . . . . . . . , . 
search for a lost document , . , , . . . . , . ' , . . . . , , 
admitting testimony after the proper time . . , . , . . . . , . 
limiting the number of witnesses , . , , . , . . , . . . ' , . 
relieving from stipulation ,.",., , . . ' . . . , . , . 

Judicial Estoppel, distinguished from pleading , . . , , . ' , . 
Judicial Notice, general theory . . . . . . . . . . . . . . , . 

anomalous meanings ................,... 
mode of proceeding • • • • . • . . . . . . . . . . . . . . , 
taken by jury .................. . . . . . 
is not conclusive . • . • • • . . . , . . . , , , . . . . . , 
must be requested ,.................... 
~udge's private knowledge • . . . . . . . . . . . . . . . . . 
Judge may inform himself . • • . . . . . . . . . . . . . . . 

· . . . .. 1684 
· . . . . . 170:3 
· . . , .. 2579 
· . . . .. 16 
· . .. . .. 16 
· .. .. . .... 16 
.. .... 18 
· . . . .. 444 
• 496, 507, 561, 660 
· . . . . 770, 776 
· .. . .. .. 862 
· .... 944,983 
· . . . .. 1194 
· . . . .. 1867 
· . . . .. 1908 
.. . ... 2593 
· . . . .. 1066 
.. .. .. 2565 
· . . .. . . 2566 
· . . . 2567-2.569 
· . . . 1801,2570 
· . . . . . 2567 
...... 2568 
· . . . . . 2569 " 
...... 2569 

specific facts noticed 
domestic and foreign law. • . . . . . . . . . . . . . . . . . . . 2.572, 2.573 
charter of city . . . • . . . . . . . . . . . . . . . . . . . . . . . 2572 
State law, by Federal courts . . . . . . . . . . . . . . . . . . . . . 2573 
affected by sub-division or amalgamation . . . . . . . . . . . . . . . 2573 
international affairs; seal of State . . . . . . . . . . . . . . . . . . . 2574 
official and judicial seals . . . . . . . . . . . . . . . . . . . . . 2161-2169 
almanac . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.566 
forei~ judgments. . . . • . . . . . . . . . . . . . . . . . . . . . 2574 
publIc divisions of land; boundaries, capitals, counties, etc. ....... 2575 
official authority and identity .•.................. 2576 
elections . . . . . . . . . . . . . . .. .. . . .. . .. .. . . .. . .. .. .. .. 2577 
census, etc... . . . .. . . . . . . .. .. . . . . . . . . . . . .. . .. .. . 2577 
proceedings of legislature, Executive p!'l'Iclamation ........... 2577 .. 
officers and rules of court ..... . . . . . . . . . . . . . . . . . 2578 
,urisdiction and terms of court . . . . . . . . . . . . . . . . . . . . 21>78 
judicial proc-""Cdings . . . . . . . . . . . . . . . . . . . . . . . . . 2579 
commerce, industry, history, science, etc. ............... 2580-
times! distances. • . • . • • . . . . . . . . . . . . . . . . . . . . 2581 
meamng of words • • . • . . . . . . . . . . . . . . . . . . . . . . 2582 
intoxicating liquors . . . . . . . . . . . . . . . . . . . . . . . . . 2582 
dit' . 2582 c ,10nartes .................................. .. 

[Examine analysis of "Judicial Notice," Vol. V, p. 567.] 
Judicial Record, what constitutes . . . . . . . . . . . . . . . . . . . . . 

· . . . . 1186 original admissible instead of a copy. . . . . . . . . . . . . . . 
custody presnmes genllineneRS .. . . . . . . . . . . . . . . . 
original need not be produced ........ . . . . . . . . . 
'nul tiel record,' perjury . . . . . . . . . . . . . . . . . . . . 
dockets . .. .. . . .. .. . . . .. . . . .. .. . . . .. .. .. . .. . .. . 
copy of, preferred to recollection . . . . . . . . . . . . . . . . 

certified copy. . . . . .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. 

VOL.V.- 68 10-,3 

· . . . . 2158 
· .. 1215,1249 
· . . 1216,2555 
· . . .. 1217 
1267, 1268, 1269 
.. • " 1273 

• 
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Judicial Record, copy of (continued) 
copy of a copy . . . . . . . . . . . . . . . . . . . 
sealed attestation of copy. . . . . . . . . . . . . . . 

conclusive proof of the facts adjudged . . . . . . . . . . . 
of contents of lost document re-establishcri . . . . . . . 
oi preliminar;\' probate not evidence on appeal . . . . . 

full faith and credit required of . . . . . . . . . . . . . . 
answer in chancery; sce ANSWER. 

Section 
· . . . . . . . 1274 
· . . . . . . . 2162 
· . . 1~·1t1, 1347, 2450 
· 127;i, la-t7, !G60, 1681 
· . . . . . . . 1658 
· . . . . . . . 1681 

1681 provable by certified copy . . . . . . . . . . . . . . . . . . . . . . . . 
by inspection. . . .. .. .. .. .. .. . .. . . . . . . . . . . . .. . .. . 2.)55 

whole must be proved . . . . . . . . . . . . . . . . . . . . . . . . 2110, 2116 
see also CERTIFIED COpy. 

Jurat, as evidence of oath takcn . . . . . . . . . . . . . . . . . . . . 
see also CERTIFICATE OF OATIl; PUBLIC DOCm-IENT; ~OT.\RY. 

Jurisdiction, conviction of crime in another; see CONVICTION OF Cm~m. 

• • 1676b 

absence from, ns presuming death . . . . . . . . . . . . . . . . . . . . . 2531 
document out of . . . . . . . . . . . . . . . . . . . . . . . . . . ., 1213 
attesting witness out of . . . . . . . . . . . . . . . . . . . . . . . . . 1312 
subpccna to witness out of . . . . . . . . . . . . . . . . . . . . . . . . 2207 

Juror, having knowledge must testify . . . . . . . . . . . . . . . . . . ., 1800 
incompetency of '" . . . . . . . . . . . . . . . . . . . . . . . . . 1801 
not to receive evidence out of court . . . . . . . . . . . . . . . . . . . . 1802 
disclosing at Bubsequent trial, knowledge obtainc!l at vicw 011 former ., . 1010,2346 
objections to, as witness . . . . . . . . . . . . . . . . . . . . . . . . . 1910 
as interpreter. . .. . .. . .. .. .. . . . . . . . . . . . . . . . . . . . .. . 1910 

I k I d f . . . . 23 ~4 persona 'now e ge 0 . • . . • • • . . . . . . . . . . • . . • . u 

Jurors, communications by and to . . . . . . . . . . . . . . . . . . . . . 2345 
motives, beliefs, misunderstandings, cle. . . . . . . . . . . . . . . . . . . 2349 
impeaching n verdict . . . . . . . . . . . . . . . . . . . . . . . . . . 2349 
testimony supporting n verdict . . . . . . . . . . . . . . . . . . . . . . 234Q 
'voir dire' of, as to interest in employer's-liability insurance . . . . . . . . 282,969 

Jury, fraud in packing, evidence of intent . . . . . . . . . . . . . . . . .. 367 
determination of witness' qualifications . . . . . . . . . . . . . . 407, 587, 1187 
memorandum of recollection shown to . . . . . . . . . . . . . . . . . . 754, 763 
determination of admissibility of confession ................ 861 
determination of admissibility of dying declaration . . . . . . . . . . . . . 1451 
withdrawal during arguments of admissibility ............. 861, 1808 
corporal injury exhibited to ..... . . . . . . . . . . . . . 1157, 1158, 2220 
clothing exhibited to ... . . . . . . . • . . . . . . . . . . . . . . . 1157 
animal produced before . . . . . . . . • • . . . . . . . . . . . . . 1154, 1161 
impr.oper ~amflling of liquor by . . . . . . . . . . . . . . . . . . . . . . 1159 
readmg SCientific books to . . . . . . . . . . . . . . . . . . . . . . . . 1700 
verdict admitted as reputation, in another CRtt'le . . . . . . . . . . . . . . 1593 

as "verbal act," to prove boundary .......... 1593,1778 
not to be impeached by juror . . . . . . . . . . . . . . . . . . . 2348 

deliberations of . . . . . . • . . . . . . . . . . . . . . . . . . . . . . 2348 
fnilutc to observe formalities of conduct . . . . . . . . . . . . . . . . . . 2348 
correction of mistake in verdict . . . . . . . . . . . . . . . . . . . . . . 2348 
notes of former testimony taken by . . . . . . . '. .......... 1G69 
judicial notice by jury . . . . . . . . . . . . . . . . . . . . . .. . . . 1801 
view by, evidence not to be received at . . . . . . . . . . . . . . . . . . 1802 

defendant's presence at . . . . . . . . . . . . . . . . . . . . . 1803 
~eneral rules for,. . . . . . . . . . . . . . . . . . . . . . 1162-1168 
III eminent domain . . . . . . . . . . . . . . . . . . . . . . . 1168 

information acquired at view by, is not evidence . . . . . . . . . . . . . . 1802 
evidence not orainarily to be offered to, after retirement . . . . . . . . . . . 1880 

to be offered to, after verdict . . . . . . . . . . . . . . . . . 1881 
documents taken to jury-room . . . . . . . . . . . . . . . . . . . . 1802, 1913 
experiment with gun in jury room. . . . . . . . . . . . . . . . . . . 460, 1160 
juror may be witness . . . . . . . . . . . . . . . . . . . . . . . . . . 1910 

mllst be sworn. . • . . . . . . . . . . . . . . . . . . . . . . . . 1800 
charge given . .. . .. . . . . . . . . . . . . . . . . . . . . . . . . . .. 1879 .... 
retirement of . . . • • . . . • . . . . . . . . . . . . . . . . . . . . . 1880 
showing specimens of writing to ................... 2001,2016 
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Jmy (continued) Section 
privilege for communications between . . . . . . . . . . . . . . . . . . . 2346 
ex.amining the jury before discharge . . . . . . . . . . . . . . . . . . . . 2350 
mlscom]uet of party or court-officer toward ................ 2354 
verdict of, given to unintended party . . . . . . . . . . . . . . . . . . . 2355 
manner of, and right in polling . . . . . . . . . . . . . . . . . . . . . . 2355 
sufficient evidence for . . . . . . . . . . . . . . . . . . . . . . . . . . 2494 
right to detem1ine law . . . . . . . . . . . . . . . . . . . . . . . . 2558, 2559 

to construe documents. . . . . . . . . . . . . . . . . . . . . . . . 2556 
to determine intent . . . . . . . . . . . . . . . . . . . . . . . . . 2557 

negligence . . .. .. . . . . . . . . . . . . . . . .. .. .. . 2552 
bl <)--3 rcnsonn encss .. .. .. .. . . . .. . .. .. .. .. .. .. .. . ..... .. ....on 

admissibility of evidence . . . . . . . . . . . .. 831, 14,,1,2550 
right to use general kl~owledge . . . . . . . . . . . . . . . . . . . . . . 2570 

see also JUROR; JCROUS; BroBERY' GR .... XD Jt:RY; JCDGEj VERDICT. 
Justice of the Peace, docket of, originai required . . . . . . . . . . . . 

certified copy allowed .•..•....... . . . . . . . 
seal not presnmed genuine . . . . . . . . . . . . . . . . . . . . . . 
examination of accused or witness; see Ex..·UIIXATIOX. 

1215, 1217 
., 1G81 
. . 2164 

record conclusive . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
office judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . 

see also PUBLIC OFFICEH; Jt:DGE. 
Juvenile Courts, rules of evidence in . . . . . . . . . . . . . . . . . . . . 

publicity of proceedings in . . • . . . . . . . . . . . . . . . . . . . . . 
privilege for proceedings in . . . . . . . . . . . . . . . . . . . . . . . . 
inspection of child's person in ..................... . 
privilege against self-crimination in . . . . . . . . . . . . . . . . . . . . 
prh'i!ege for communication to judge of . . . . . . . . . . . . . . . . . . 

Juvenile Delinquents, proceedings against, as evidence . . . . . . . . . . . 

x 

2450 
"-"8 "iJl 

4d 
1835 
196 

2220 
"""2 -_0 
''''\-6 _oj I 

196 

Kidna.pping, other offences 9.'l evidence of intcnt. . . . . . . . . . . . . 
King, testimony of, admitted without calling ., . . . . . . . . . . . . 

without being swom. . . . . . . . . . . . . . . . . . . . . . . . . 
privilege of. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . 

. ' 349 
1384, 1674 
.' 1825 
2368-2372 

Knjfe; see WEAPOS. 
Knowledge, technical, as showing ability to do an act • • • • • • • • • • • • 

of poisons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
of skill in imitating handwriting .............. . . . . . . . 
and experience in drafting wills . . . . . . . . . . . . . . . . . . . . . . 
evidenced by newspaper advertisement .... . . . . . . . . . . . . . . 
relative weight of negative . . . . . . . . . . . . . . . . . . . . . . . . 

Knowledge, or Belief 
(a) In general 
(b) Circumstances or Reputation, as evidence of 
(c) Comluct, M evidence of 
(d) Dcclc.ralions, M evidence of 
(e) Other Climes, as cuidence of 
(f) TestimollY to a Ih'it'd person's 
(g) Qualificalion.s oj a witness M to 
(h) Impeachment of a witness M to 

(a) In general 
distinction between knowledge and belief. . . . . . . . . . . . . 
distinguished from Design and Intent . . . . . . . . . . . . . . 
distinguished from experience, observation . . . . . . . . . . . . 

. .• 658 

. .• 300 
558,650,651 

(b) Circumetances or Reputation, as evidence of 
of accused, as to deceased's aggression . . . . . . . . . . . . . . . . 

9.'l to deceased's character .. . . . . . . . . . . . . . . 
of employer, as to employee's incompetcnec. . . . . . . . . . . . . . 

f . I' . o owner, as to aDima s \,ce . . . . . . . . . . . . . . . . . . . . 
precautions taken with animal!! to show, of vice . . . . . . . . . . . . 
personal, to evidence disposition of animnl . . . . . . . . . . . . . . 

10i5 

· 245 
246-258 
· 249 
· 251 
· 282 
· 1984 
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Section Knowledge, or Belief (continued) 
oC owner, as to deCect oC place or machine ." . . . . . . . . . . .. 252 
of purchaser, as to seller's insolvency .............. . '. 253 
oC possessor, as to stolen goods . . . . . . . . . . . . . . . . . . 
oC creditor or debtor, as to nartnership . . . . . . . . . . . . . . . 
of maker of representations; as to falsity . . . . . . . . . . . . . . 
of liquor-seller, as to buyer's condition . . . . . . . . . . . . . . . 
of prosecutor or arrester, as to probable cause. . . . . . . . . . . . 
of utterer, as to forged paper . . . . . . . . . . . . . . . . . . . 
of possessor, as to contents . . . . . . . . . . . . . . . . . . . . 
about a document, production unnecessary . . . . . . . . . . . . . 
of sundry persons . . . . . . . . . . . . . . . . . . . . . . . . 
specifying grounds of, on direct examination . . . . . . . . . . . . 
inConnation or reputation, :!3 'res gesuc' . . . . . . . . . . . . . . 

. 254,259 

.. 255 

.. 256 
" 257 
.. 258 
.. 259 
" 260 
" 1243 
" 261 
.. 655 
" 1789 

(c) Conduct, as evidence of 
oC sundry facts known or believed . . . . . . . . . . . . . . . . . . 
of consciousness of guilt . . . . . . . . . . . . . . . . . . . . . . 

of innocence . . . . . . . . . . . . . . . . . . . . 
'prima facie' evidence defined by statute . . . . . . . . . . . . . . . 

(d) Declarations, as t'Vidcllce of; see i\IENTJl.L CO!'P1TlOX, DLCLARATJONS OF. 

266,267 
273-291 
· 293 
· 1354 

(e) Other crime..~, as evidence of 
general theory ........................... 301 
sundry crimes (forgery, embezzlement, etc.). . . . . . . . . . . . . . 309-367 

sec also INTENT. 
definition of . . . . . . . . . . . . . . . . . . . . . . . . . . . 
observation, opportunity to observe and knowledge distinguished . . . . 
distinction between experience and . . . . . . . . . . . . . . . . . 
may rest on a hypothetical basis ....... . . . . . . . . . . . 
oiten both general and specific . . . . . . . . . . . . . . . . . . . 
burden of proof of, qualification . . . . . . . . . . . . . . . . . . . 
questioning witness as to ground of . • . . . . . . . . . . . . . . . 
degree, quality and SOW'ce of . . . . . . . . . . . . . . . . . . . . 
judkial phrasing of principles of. . . . . . . . . . . . . . . . . . . 
must not be founded on hearsay. . . . . . . . . . . . . . . . . . . 
need not be positive or absolute . . . . . . . . . . . . . . . . . . . 
inference of identity from appearanee . . . . . . . . . . . . . . . . 
testimony to another's state of mind. . . . . . . . . . . . . . . . . 
improbabilities in scientific testimony . . . . . . . . . . . . . . . . 
speculative testimony to values or personal injuries . . . . . . . . . . 
testimony of non-oceurrence from absence of sensual knowledge . . . . . 

(f) Testimony to a third person's . . . . . . . . . . . . . . . . . . . . 
(g) Qualifteations of a witness a.~ to; see WITNESS, I, Qualifications. 

· 300 
· 650 
· 651 
· 652 
· 653 
· 654 
· 655 
656-664 
· 656 
• 657 
• 658 
· 660 
· 661 
· 662 
· 663 
· 664 
· 661 

(h) Impeachment of a ulitness as to; see hIPEACHMENT. 
[Examine analyses of "Evidence to prove Knowledge, Belief, or 

Consciousness," Vol. I. p.501; "Other Offences or Similar Acts, 
as Evidence of Knowledge, Design, or Intent," Vol. I, p. 607; and 
"Testimonial Knowledge," Vol. I, pp. 1050,1051.] 

L 

Land, words during possession or entry, as 'res gestro'. . . . . . . . . . . 1777, 1778 
public divisions of, judicially noticed ................... 2575 
eXplaining away evidence that flowage damaged .,. . . . . . . . . . .. 35 
possession of, as evidenced in various ways; see POSSESSION. 
contracts or customs concerning; see CONTRACTS; CUSTOM. 
declarations or reputation about boundaries of or title to; see BOUNDARIES. 
parties' admissions of title to; sec ADMISSIONS. 
testimony to value of; see VALUE. 

see also PROPERTY; PREmSES. 
La.nd-grant of government 

other frauds to evidence fraudulent acqUisition of . . • • • • • • . • • • •• 341 
see also DEED; LAND-OFFICE. 

Landlord, tenant disputing title of . . . . . . . . . . . . . • • . . . . " 1473 
I,a.ndmark; sec BOUNDARIES. 
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Land-office, producing original of doeuments in . . ... . . . . . . . . . 
conclusivene.ss of rulings of . . . . . . . . . . . . . . . . . . . . . . 
records of, in general . . . . . . . . . . . . . . . . . . . . . . . . 
register of, to prove a deed's execution. . . . . . . . . . . . . . . . . 
rules of evidence in . . . . . . . . . . . . . . . . . . . . . . . . . 
certificates of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
reports of ti tie . .. . . . . . . . . . . . . . . . . . . . . . . . . . 
su.rveys of . ., ................,........ 

Section 

• • 1239 
· . 1348 
· . 1656 
· . 165i 
· . 40, 4c 
1674, 1678 
· . 1672 
· . 1665 

copy of whole required ...................... . · . 2109· 
Land-title registration; see REGISTRATION OF TITU:. 
Language; see I:>TErtI'HETEltj I:>TErtI'RETATlO:>. 
Lapse of Time, as presuming loss of document ............... 1196 

as presuming payment. . . . . . . . . . . . . . . . . . . . . . . . 159, 2517 
Larcsny, possession of stolen goods us evidence I)f . . . . . " .... 152, 2513 

possession of money, as evidl'nce of . . . . . . . . . . . . . . . . . . . 32, 154 
other crimes us evidence of intent . . . . . . . . . . . . . . . . . . . ., 346 
motive for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 391, 392 
evidence of identity of goods . . . . . . . . . . . . . . . . . . . . . ., 413 
owner's complaint after . . . . . . . . . . . . . . . . . . . . . . . . . 1142 
accused's explanutions after . . . . . . . . . . . . . . . . . . . . . . . 1143 
notice to produce original document in ................... 1205 
proof of, without producing document stolen . . . . . . . . . . . . . . .. 1249 
words accompanying the taking, as 'res gestm' . . . . . . . . . . . . . 1777, 1781 
testimony of owner to non-consent . . . . . . . . . . . . . . . '. . . . . 2089 
presumption from possession of goods .. . . . . . . . . . . . . . . . . . . 2513 
Judgment of conviction of principal in, used against a('cessory ........ 1388 

Latent Ambiguity in a document . . . . . . . . . . . . .'. . . . . . . . 2472 
Law, distinguished from fact . . . . . . . . . . . . . . . . . . . . . . . 1, 2549 

• 

rules of, distinguished from rules of pleading amI evidence . . . . . . . . .. 2 
luymen testifying as experL~ on . . . . . . . . . . . . . . . . . . . . ., 564 . 
foreign statute proved without copy . . . . . . . . . . . . . . . . . . ., 1271 

by expert . . . . . . . . . . . . . . . . . 564, 690, 1953 
'prima facie' evidence of, under statute . . . . . . . . . . . . . . . . .. 1354 
proved by official printed copy . . . . . . . . . . . . . . . . . . . . .. 1684 

by private printed copy . . . . . . . . . . . . . . . . . . . . ., 1703 
bv treatises . . . . . . . . . . . . . . . . . . . . . . . . . .. 1697 

'. presumptIOn of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2491 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . 2572, 2573 
judge or jury to detennine . . . . . . . . . . . . . . . . . . . 2549, 2558, 2559 

Laws, conflict of; see CONFLICT OF LAWS. 
Lawsuit, disqualifying as witness former party to a. . . . . . . . . . . . . . 

see also LITIGATION. 
32 

Questions, what :..re . . . . . . . . . . . . . . . . . . . . . .. 769 
admissibility of answers to . . . . . . . . . . . . . . . . . . . . . . .. 32 
allowable only in discretion '" . . . . . . . . . . . . . . . . . . . 770, 776 
kinds of questions that are leading .. . . . . . . . . . . . . . . . . .. 771 
3.<lsuming a disputed fact as true . . . . . . . . . . . . . . . . . . . .. 771 
admitting of .. yes" or .. no" answer . . . . . . . . . . . . . . . . . . .. 772 
answer of wi tnesi:\ to. . . . . . . . . . . . . . . . . . . . . . . . . .. 772 
exceptions to the rule . . . . . . . . . . . . . . . . . . . . . . . . .. 776 
on cross-examination . . . . . . . . . . . . . . . . . . . . . . . . . 773, 915 
for bias shown, may be forbidden in cross-examination ........... 773 
own witness hostile, biassed, or unwilling ..... . . . . . . . . . . .. 774 
facts preliminary to matters in i~sue. . . . . . . . . . . . . . . . . . " 775 
an extraordinary occn.c;ion . . . . . . . . . . . . . . . . . . . . . . .. 776 
when witness' recollection is exhausted .................. 777 
when witness has immature or weak mimi . . . . . . . . . . . . . . . .. 778 
misleading on cross-examination ... . . . . . . . . . . . . . . . . .. 780 
judge m.ay ask . . . . . . . . . . . . . . . . . . . . . . . . . . . " 784 
Impeaching one's ow.n witness .... . . . . . . . . . . . . . . . . •. 915 
in dying declarations . . . . . . . . . . . . . . . . . . . . . . . . .. 1445 

see also QUESTION TO A WITNESS. 
[Examine analysis of" Testimoniul Narration or Communication," Vol. II. 

p.46.1 
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S('ction 
Learned Treatises, IIsed in evidenC!c . . . . . . . . . . . . . . . . . . WOG-liOO 

author's standing as authority . . . . . . . . . . . . . . . . . . . . . . 1694 
I I· f 16'H, 16n• 7, 1-,00 counse rern Ill!!: rom . . . . . . . . . . . . . . . . . . . .. ".. " 

Lease, course of businc;;s as evideneing terms of . . . . . . . . . . . . \)4, 372, 3i7 
ancient, to show Heisin. . . . . . . . . . . . . . . . . . . . . . . . ., 157 

t t .. I . . . . 1?_·'· .. ' co un erpar n.'i oflgllla . . . . . . . . . . . . . . . . . . . . . . .,.} 
production required, in proving tcnaney . . . . . . . . . . . . . . . . . . 1246 
collateral parol agreement qualifying .. . . . . . . . . . . . . . . . . . 2442 

sec aL~o DI;::ED; POSSESSIO)-,'. 
Ledger, as It book of regular entries. . . . . . . . . . . . . . . . . . . 1;")·18, l;j;jS 

Il..~ original of writing . . . . . . . . . . . . . . . . . . . . . . . . . . 12:$5 
Left-handed, evidence of accuse,1 being. . . . . . . . . . . . . . . . . .. 41:3 
Legatee, admissions of . . . . . . . . . . . . . . . . . . . .. .... lOS 1 
Legislative Journal, whether original's protiu("tiun i~ re'luin"I . . . . . . . . . 12Hl 

whether rec(~ivable to overthrow enrolment uf statute. .......... 1:15U 
recital in statute, whether coneilL,ive . . . . . . . .. ........ . 

1662 
lG84 

admissible to prove facts recorded. . . . . . . . . . . . . . . . . . . . . 
provahle by printed eopy .. . . . . . . . . . . . . . . . . . . . . . . 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2577 

Legislature, power of, to alter mles of e\'idence . . . . . . . . . . . . . . 7, 13.'):3 
power to compel answer from witness . . . . . . . . . . . . . . . . . 2195,22,,)2 

"1 f b f . . ?_"-18 prlvl ege 0 mem er 0 . • . . . . . . . . . . . . . . . . . . . . . . ., 
sec also STATUTE; LEGISLATI\'E JOUHX.\I.; COXSTIT(:TIOX.\1. HULl::s. 

Legitimacy, birth ,luring marriage, a.s evidelll'e of . . . . . . . . . . . . . . . 
resemblance of child, as evidence of . . . . . . . . . . . . . . . . . • . . 
as evidenced by parents' conduct . . . . . . . . . . . . . . . . . . . . . 

by parents' statements; sec FAmLY IhsTo!ty. 
by reputatioll. . . . . . . . . . . . . . . . . . . . . . . . 
by regiRtcr . . . . . . . . . . . . . . . . . . . . . . . . . 

valid marriage presumed, to assist ................... . 
presumption of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

see also BAi;T.\HDY; ILLEGITmACY; MARRIAGE. 
Length of a witness' examination .................... . 

of a hypothetical question . . . . . . . . . . . . . . . . . . . . . . . . 
of life . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
of a trial. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Leprosy, inspection of person having . . . . . . . . . . . . . . . . . . . . 
Lessee, declarations of, made during possession. . . . . . . . . . . . . . . . 

see al~o LEASE; VEIUlAL AcTS. 

164 
166 
269 

1605 
13:36 

2527 

i83 
683 
22:3 

1864 
2220 
liiS 

Letter, delivery of, as evidenced by mailing • • . . . . . . . . . . . . . .. 95 
anonymous typewritten, individuality of style shown . . . . . . . . . . .. 87 
habit of lL~ing government envelopes, w evidencf; stamp used on . . . . . .. 95 
third person's, as evidence of sanity . . . . . . . . . . . . . . . . . . .. 228 
similar act of send ins lewd . . . . . . . . . . . . . . . . . . . . . . .. 367 
receipt of, as qualifymg a witness to handwriting . . . . . . . . . . . . .. 702 
faillLfe to reply to, as an admission . . . . . . . . . . .. ....... 1073 
found on aceased is admissible . . . . . . . . . . . .. ........ 1073 
of husba\ld or wife, showing feelings. . . . . . . . . . . . . . . . . . . . 1 no 
putting in other letters in answer . . . . . . . . . . . . . . . . . . . 2104, 2120 
received by mail in reply, as genuine ......... . . . . . . . . . . 215:~ 
admissions of sending or receiving. . . . . . . . . . . . . . . . . . . . . 215:3 
receipt of, as evidence of authorship. . . . . . . . . . . . . . . . . . . . 2519 

see also DocmIENT. 
Letter-press copies, as originals . . . . . . . . . . . . . . . . . . . . . . 
Lex fori, mle ~f evide!1ce in, utJplicable . . . . . . . . . . . . . . . . . . , 

statutes makmg, Uniform .. . . . . . . . . . . . . . . . . . . . . . . 
Liability, facts of civil liability as privileged . . . . . . . . . . . . . . . . • 

of eriminailiability . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Libel; sec DEFAMATION. 
License to sell liquor, as evidence of sale ........ . . • . . . . . • • 

refusal to produce, as evidence of non-possession . . . . . . . . . . . . . . 
to practice medicine, as qualifying a witne~s . . . . . . . . . . . . . . . • 
to marry; see MARIUAGE. 

Licensing Boards, l1lles of evidence before . . . . . . . . . • . . . . . . . 
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Lie; see FALSEHOOD; PEIUURY. 
Lien, privilege for documents held under . . . . . . . . . . . . . . . . . . 
Life, presumption of continuance of. . . . . . . . . . . . . . . . . . . . . 

of survivorship .................... . 
expectation of, evidenced from long life of ancetitor~, occupation, etc. • • • • • 

Life Insurancej see !:;SURANCE. 
Life Table, used in evidence . . . . . . . . . . . . . . . . . . . . . . . . 

judicially noticed . . . . . . . . . . . . . . . . , . . . . . . . . . . . 
Light, distance or quality of, as shown by instances ........•...• 
Limitations; sec HTATI:TE OF LI~IITA·rlO~5. 
Line of survey; sec BommAIUEs; :O;UR\·EY. 
Liquor, cffect of, as indicating nature . . . . . . . . . . . . . . . . . . . • 

sample of, as indicating nature . . . . . . . . . . . . . . . . . . . . . . 
improperly used 115 sample by jl.lrors. . . . . . . . . . . . . . . . . . . . 
selling to a minor; see AGE. 

&'Ction 
2211 
2[131 
2532 

''')''")'} --'"' 
1698 
2566 

460 

45i 
4a9 

1159 

going in sober and coming out drunk 115 cvidence of obtaining " . . . .. 153 
seized in illegal ~earch, admis.~ible . . . . . . . . . . . . . . . . . . . 2183, 2264 
druggist required by statute to file report of ;ial('~ of. . . . . . . . . . 2259c, 2.'3ii 
burden to show licem;e in illegal sale of . . . . . . . . . . . . . . . . . . 2.')12 
meaning of terms, judicially noticerl . . . . . . . . . . . . . . . . . . . . 2582 
intemperate use of, not provable by reputation . . . . . . . . . . . . . . . 1621 
former offences to evidence illegal dealings in. . . . . . . . . . . . . . .. 368 
carrier's records 115 evidence of transportation of . . . . . . . . . . . . . . 1iOS 
consignor's reputation as evidence of knowing tnlll:'portlltion of. . . . . . .. 25i 
unlawful prescription of, evidenced hy other a('1>' . . . . . . . . . . . . .. 36S 
internal revenue stamp or license for, provable by parol . . . . . . . . . . . 1205 
shipping order for, provahle by parol . . . . . . . . . . . . . . . . . . . 1213 

see aL~o !:;TQXICATlOX; LIQt:OIl-SELLI~r;. 
Liquor-selling, possession of liquor, as evidenc'e of . . . . . . . . . . . . . . 

other sales as evidence of common ~ClliIlg . . . . . . . . . . . . . . . . . 
u.s evidenced hy licem;c or tax-paym('nt . . . . . . . . . . . . . . . . . . 
to minor or intemperate. evidence of kllowled~e of . . . . . . . . . . . . . 
other sale~, u.s evidence of intent . . . . . . . . . . . . . . . . . . . . . 
other keeping, 115 <evidence of continuous keeping . . . . . . . . . . . . . . 
burden of proof of license for. . . . . . . . . . . . . . . . . . . . . . . 
privilege not to produce license fol'. . . . . . . . . . . . . . . . . . . . . 
inference from reflL~al to produce . . . . . . . . . . . . . . . . . . . . . 
pre1mmption from possession of liquor . . . . . . . . . . . . . . . . . . . 
reputatIOn to evidence. . . . . . . . . . . . . . . . . . . . . . . . . . 
conclusiveness of reputation to prove . . . . . . . . . . . . . . . . . • . 
'prima facie' evidence of statutes declaring. . . . . . . . . . . . . . . . . 
reputation to evidence keeping of place for . . . . . . . . . . . . . . . . . 

see also IXTOXIC.~TION; LIQt:OR. 

15a 
20:5 
238 
25i 
368 
382 

'>-1'> 
-;) -
2"-..,1;) 

291 
251:~ 
1620 
1355 
1356 
1620 

Liquor-tax rcceipts, disclosure of. . . . . . . . . . . . . . . . . . . . . 6, 2378 
List of witnesses, hefore trial . . . . . . . . . . . . . . . . . . . . . . . . 1850 

. before grand jury . . . . . . . . . . . . . . . . . . . .• 1852 
Litera.ture, counsel's argument referring to, for illustration . . . . . . . . . . 1807 

other persons' utternnees 115 evidencing standard of propriety in ....... 465 
see also HISTOUY, BOOKS OF. 

Litiga.tion, fact. of, u.s bi!l$ing a witness ............... . 
p1eading~ in ot~er, as admissions . . . . . . . . . . . .' . . . . . . . 
kind of, III pedigree hearsay . . . . . . . . . . . . . . . . . . . . . 

Loan, words accompanying, as 'res gestre' . . . . . . . . . . . . . . . . 
fact of, shown by possession of money . . . . . . . . . . . . . . • . . 
lack of money, as evidence of motive for . . . . . . . . . . . . . . . . 

see also CONTRACT; CREDITOR; PAYMENT. 

•. 9·19 
1065-106i 
. . 1503 
.. 1i7i' 
. 89,224 
.. 392 

Locomotivej see MACIDNEj SPARKS; SPEED. 
Log, marks on, as evidence of ownership. . . . . . . . . . . . . . . . . 150, 2152 

register of . . . . . . . . . . . . . . . . . . . . . . . . . 1647 
contract for, conclusive evidence in sale of . . . . . . . . . . . . . . . •. ia 

Log-book of ship, 115 a hook of regular entries . . . . . . . . . . . . . . . . 1523 
as an official rl'gister . . . . . . . . . . . . . . . . . . . 1641 

production of original compcllable. . . . . . . . . . . . . . . . . . . . . 1205 
as preferred evidence . . . . . . . . . . . . . . . . . . . . . . . . .. 1339 
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• • 
:--t'f' tl" 11 

Logical theory of relevancy . . . . . . . . . . , . . . . . . . . . . . . . 
Log-scaler, official rL'Cord of, as pn.ferre<i te:;timony . . . . . . . . . . . . . 

lIS admissible. . . . . . . . . . . . . . . . . . 

;~(l 

13a!l 
lli72 
223 Longevity, evidenced by IOIl~ life of ancClltors . . . . . . . , . . . . . . . . 

Loss of a document; see OIUUl:-:Al. D()Cl;~m:-:1'. 
of a ship, as evidelleed by lack of news . . . . . . . , . 

Lost Document, substanec of . . . . . . . . . . . . . . . . . . . . . 
• • • • • • • 

contenl~ of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

ViS, 2.')31 
:.!105-21O7 
· . 1 U.'i7 

provable bv recolleetion; sec Rf;COLU:c.']'IO~. 
copy of los't ancient deed. . . . . . . . . . . . , . . . . . . . . . . . • 
copy of, judidallv estahli,lilCd .................,.... 
proved by certifiecleopv; 8ee CEHTlFmD COl'\". 
of lost deed recited in linother . . . . . . . . . . • • . • . . . , . . 
Bubstanee of contents of lost deed . . . , . . . . • • . • • . . • . . . 

21-13 
13-17 

prcsutnptioll of . . . . • . . . . . . . . . . . . . . • . • . • . . . 
frOIn lap~c of time ................••••.•. 

see also OIUGlSAL DOCU~It;:-:T. 
Lost Grant, preslIInption of . . . . . . . . . . . . . . . . . , . . • . 

not to excuse from proof of loss of spedfie deed . . . , . . . . . . . , . 
Lottery, other aets lIS evidence of intent ............... . 
Lunacy, inquisition of ......... . . . . . . . . . , . . . . . 

appearancc us cvhlence of . . . . . . . . . . . . . . . . . . . . . . 
sec also IX:-:ATIC; HASITY; Iss.\:-:ITY. 

· . 1573 
Ig57,2105 
· • 2522 
· . 11g6 

· . 2522 
· . 1196 
.• 367 
.. 1671 
1 Li4, 1160 

Lunatic, knowlt~l~e of purchaser frolJJ, I~~ cvidenced by rl'[Jute . , . . . . . . . 
disqualification of opponcnt IL~ wit rl!'~s. . . . . . . . . . . . . . . . . . • 

2.53 
578 

1053 
1822 
492 

adIllisRi(.ns of . . . . . . • . . . . . . . . . . . . . . . . • . . • • • • 
capacity to take the oath ~....................... 

. to be 3. \\"itness . . . . . . . . . . . . . . . . . • • . • • • • • 
see also SANITY; l~;SASITY. 

M 
evidencing owner's knowlccl:.;e of danger of . • . . . . . • • • • • • 

of ucfcet in u. • • • . . • • • • • • • • • • • • • • • • • • • ,., ")'> · ..... ~ 
fonner injuries caused by defective . • . . . • . . . . . . . . . . . . . 
repairs of, as evidence of negligence . . • . • • . . . . . . . . . . . . . 
capacity of, liS shown by it.~ effects . . . . . . . . . . . . . . . . . . . 
condition lit ILnother time or place, as eviderwc . . . . . . . . . . . . . . 
other instances of operation, lIB evidence of condition of . . . . . . . . . . 
similar injuries, us evidence of defect ill . . . . . . . . . . . . . . . . . 
B,;milar preclLutions, tIB evidence of safety of . . . . . . . . . . . . . . . 
DI..>-gligence presumed from accident lit . . . . . . . . . . . . . . . . , . 

• 2!t2 
· 283 
4tl-461 
· 437 
· 4.51 
• 458 
· 461 
· 2509 

also E~IPLOYEf;; X EGLlGt;SCE. 
injury from vibration of . . . . . . . . . . . . . . . . . . . 441, 442 

Magistrate, r:onfession made to . . . . . . . . . . . . . . . . . . . . . 842-852 
report of, on statement of accused ............... 1326-132!), 1349 
report not taken, or lost . . . . . . . . . . . . . . . . . . . . . , • 1327, 1349 

usn.ble as memorandum • , . . . . . . . . . . . . . . . . . . .• 1328 
us confession . . . . . . . . . . . . . . . . . . . . . . . • 1328 

report of witness' testimony . . . . . . . . . . . . . . . . . . . . . . • 1329 
report of, showing incompleteness . . . . . . . . . . . . . . . . . . . . • 1349 
e.""amination of accused or witness; see EX.UIISATIUS. 

sec also PUBLIC OFFICER. 
M"agJllfying-lens, used by witness or jury. . . . . . . . • . . . . . . . 
Mail, course of, as evidence of 1I.n addressed letter's delivery . . . . . . . . 

of a reply-letter's genuineness . . . • . . . . . 
fraud in, other acts as evidencing intent . . . • . . . . . . . . . . . . 
proof of loss of letter sent by . . . • , . . . . . . . . . . . . . . . . 
conclusiveness of fraud order as to .. . . . . . . . . . . . . . . . . 
other lewd conduct to evidence sending of lewd letter in . , . . . . . . . 
privilege for messages by. . . . . . • • • . . . . . . . . , . . . . , 

sec also LETTER; POSTMARK. 
Maker, parol agreement collateral to instrument . . . . . . . , . . • . • 

proving siglUlture of, or attesting witness .......,....... 
also BILL OF EXCHANGE; Non:. 

1080 

795,1152 
.. 95 
2153,2519 
.. 341 
1201, 1203 
.• 1355 
.. 368 
• • 2287 

· . 2443 
1320,1513 
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Malice, IlS evidenced by an accused's threats ............... . 
by other assaults, etc. . . . . . . . . . . . . . . . . . 
by hostile Clqlressions or condllct .. . . . . . . . . . . 
bv other utteran('cs in defamation . . . . . . . . . . . . 

unproved plea of justification us evidencing ............... . 

Section 
105 
363 
396 
403 
404 

as impcachin~ a witu(~~s; 8('e Uus. 
presumption of. ill criminal cu __ ,,<,s . . . . . . . . . . . . . . . . . . . . . 251la 

sec also l\1.\LIGIOn; :\hSCDlEF; :\lALICIOCS PnosECCTIO~j I:O:TE~Tj :\IOTI\·E. 
Malicious Mischief, e\'idcnee of intent in. . . . .. ..... ..... 367 
Malicio11s Prosecution 

character of plain tifT, as mitigating damages . . . . ., ....... 75, 76,209 
evidence of prosecutor's belief . . . . . . . . . . . . . . . . . . . . .. 253 
conduct as showin~ malie(~ . . . . . . . . . . . . . . . . . . . . . . .. 396 
formcr tcstimony in . . . . . . . . . . . . . . . . . . . . . . . . . . . 1416 
testimony before grand jury, not privileged ., . . . . . . . . . . . . . . . 2363 
b I f f . . . 2539 un cn 0 proo m ........................ . 
judge or jury to determine probable cuuse . . . . . . . . . . . . . . . . . 25.54 

Malpractice, character of defendant in . . . . . . . . . . . . . . . . . .. 67 
other persons' condu('t, R..'l standard of ('are, ctc·. .............. 461 
party's skill proved by reputation. . . . . . . . . . . . . . . . . . . . . 1621 

by particular instanecs of its excrci"e .......... 208 
hy opinioJl . . . . . . . . . . . . . . . . . . . . . . 1984 

by physician, medical test imony required in . . . . . . . . . . . . . . . . 2090 
priviIcJ;c for cOIll.ml!n!catioJls t? physician • . . . . . . . . . . . . . . 23S5, 2389 
mspectiOJI of plamh!T S pCf>'On In • • • • • . • • • . . . . . . . . • . . . 2220 
expert testimony refluircd to prove . . . . . . . . . . . . . . . . . . . . 2220 

see also NEm.ll.m:o:n:j :\IlORTIO:O:j lIomCIDE. 
Map, used to illustrate testimony. . . . . . . . . . . . . . . . . . . . . . 

verification of ................... .. . . . . . . . . .. 
as an official surve.y . . . .. .. .. . . . . . . . . . . . . . . ~ . . . . . . 
as a declaration of boundary . • . . . . . . . . . . . . . . . . . . . . . 
as reputation of boundary '. . . . . . . . . . . . . . . . . . . . . . . . 
opinion evidence of meanin!!: of . . . . . . . . . . . . . . . . . . . . . . 

ree also UOU:-:DAHIESi ~{;RYEY. 
Relationship 

I. Disqualijication of hu.sbarlll or u'ife as u:ilncss for the other 
II. Pritilcgc not to be witncss against the other 

Ill. Privilegc for communications 
IV. Sundries 

790 
793 

1665 
1570 
1592 
1956 

1. DiIlqualijicatian of husband or wife /Ul uilnc.~s for the other 
history and general principle . . . . . . . . . . . . . . . . . . . . . . 600-604 
policy of rule . . . • . . . . . . . . . . . . . . . . . . . . . . . . .. 60 1 
statutory alterations •......................... 602 
common law rule . . • . . . . . . . . . . . . . . . . . . . . . . . .. 603 
waiver. . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 604 
distinction between disqualification and priyilegc . . . . . . . . . . . . . . 2334 
who is cxduded . . • . . . . . . . . . . . . . . . . . . . . . . . . .. 605 

marriage subsequent to crime ...... . . . . . . . . . . . .. 605 
in bigamy' . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ 605 

on whose behalf excluded .....•.. . . . . . . . . . . . . . . . 606--610 
interest in cause ................ . . . . . . . . . . . . .. 607 
nominal part\". . • • • • . . . . . . . . . . . . . . . . . . . . . .. 607 
spouse of nOlilinal party . . • • . . . . . . . . . . . . . . . . . . . .. 607 
cO-dcfendants ............................... 609 
spouse of co-defendant. . . . . . . . . . . . . . . . . . . . . . . . " 609 
e!Tect of death or divorce •••..................... 610 
effect of enabling-statutes . . • . . . . . . . . . . . . . . . . . . . .. 608 
exceptions to the rule . • • . . • • • . . . . . . . . . . . . . . . . . 612-617 
injuries, bailments, account books. . . . . . . . . . . . . . . . . . . .. 612 
statutory exceptions, provisiollS, and abolitions . • . . • . . . . . li13, 618, 619, 620 

separate e.~tate .....••.•.......... 614 
wife" as if unmarried," cessation of disqualifieation '" 615 
agent, other spouse as .. . . . . . . . . . . . . " 616 
statutory abolition . . . . . . . . . . . . . . . . • 619,620 
desertion . .. . . . . . . . . . .. .. . .. .. .. .. . .. .. 618 
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Relationship (continued) Section 
impeachment of witness by. . . . . . . . . . . . . . . . . • . . . . . . 
under exceptions to the Hearsay rule . . . . . . . . . . . . . . . . . . . 
bastardizing the issue . . . . . . . . . . . . . . . . . . . . . . . . . . 

949 
li51 
2063 

II. Privilege not to be witneils against the othr:r 
history and policy. . . . . . . . . . . . . . . . . . . . . . . . . . 2227, 2228 
marriage after process begun . . . . . . . . . . . . . . . . . . . . . 605, 2230 

. . 2'"130 paranlollr . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -
bignnrist . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2231 
disputed marriage. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2231 
agent's admissions ....... . . . . . . . . . . . . . . . . . . . . 2232 
production of documents. . . . . . . . . . . . . . . . . . . . . . . . . 2233 
testimony obtained hy infonnation gained from the wife . . . . . . . . . . . 2233 
what testimony is prohibited 

husband or wife not a party . . . . . . . . . . . . . . . . . . . 
bunkruJltcJ' ......................... . 
pauper-settlement. . . . . . . . . . . . . . . . . . . . . . . . 
adultery, etc. . . . . . . . . . . . . . . . . . . . . . . . . . . 
co-indictee, co-defendant. . . . . . . . . . . . . . . . . . . . . 
person deceased or divorced . . . . . . . . . . . . . . . . . . . 

exceptions by necessity .. . . . . . . . . . . . . . . . . . . . . . 
abduction . . . . . . . . . . . . . . . . . . . . . . . . 
abortion . . . . . . . . . . . . . . . . . . . . . . . . . 
adultcr:r . . . . . . . . . . . . . . . . . . . . . . . . . 
assault and battery . . . . . . . . . . . . . . . . . . . . 
divorce ......................... . 
incest . . . . . . . . . . . . . . . . . . . . . . . . . . 
injury to property . . . . . . . . . . . . . . . . . . . . . 

• • pOISoning. . . . . . . . . . . . . . . . . . . . . . . . . 
rape . . . . . . . . . . . . . . . . . . . . . . . . . . . 
desertion . . . . . . . . . . . . . . . . . . . . . . . . . 

by statute . . . . . . . . . . . . . . . . . . . . . . . . . 
exceptions by statute; separate estatc . . . . . . . . . . . . . . . . . 

ngcnc)" .. . . . . . . . . . . . . . . . . . . 
whose is the privilege . . . . . . . . . . . . . . . . . . . . . . . . 

• \vnlver. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
inference from claiming it . . . . . . . . . . . . . . . . . . . . . . 
privilege inoperative unless claimed . . . . . . . . . . . . . . . . . . 
statutory abolition . . . . . . . . . . . . . . . . . . . . . . . . . 

III. Privilege for communicatio7lS 
history and policy. . . . . . . . . . . . . . . . . . . . . . . . . . 
distinction between privilege and disqualification . . . . . . . . . . . . 
statutes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
scope of the privilege . . . . . . . . . . . . . . . . . . . . . . . . 
confidence to be judged from 'circumstances .' . . . . . . . . . . . . . 
communications but not acts privileged . . . . . . . . . . . . . . . . 
third persons overhearing . . . . . . . . . . . . . . . . . . . . . . 
communicative documents in possession of third person . . . . . . . . . 
who may claim; waiver . . . . . . . . . . . . . . . . . . . . . . . 
death and divorce. . . . . . . . . . . . . . . . . . . . . . . . . . 
desertion. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
separation or unlawful cohabitation . . . . . . . . . . . . . . . . . . 

IV. Sundriell • 

2234,2235 
· . 2235 
· . 2235 
· . 2235 
· . 2236 
· . 2237 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2239 
· . 2240 
· . 2240 
· . 2240 
· . 2241 
· • 2242 
· . 2243 
· . 2243 
· . 2245 

2332,2333 
· . 2334 
· . 2334 
2336-2338 
· . 2336 
· . 2337 
· . 2339 
· . 2339 
· . 2340 
· . 2341 
· . 2338 
· . 2341 

presumptions as to community-property, ante-nuptial agreement, etc. . . . . . 2526 
as to capacity, consent, et{:. . . . . . . . . . . . . 2505,2506,2529 

see also HUSBAND; WU'E; MARRIAGE; DIVORCE; LE(JITIMACY. 
[Examine analyses on "Marital Relationship as a Disqunlification," 

Vol. I, p. 1031; "Privilege for Anti-Marital Facts," Vol. IV,p. 750; and 
"Communications between Husband and Wife," Vol. V, p. 83.] 

Mark, illiterate's signature by; see ILLITERATE. 
on logs, as evidence . . . . . : . . . . . . . . . . . . . . . . . . . . . 

register of. . . . . . . . . . . . . . . . . . . . . . . . . . . 
Market Report.s, admissible in evidence ................. . 
Market Value; see VALUE. 
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; see ILLITERATE. 
breach of promise of; see BREACH OF PRomsE. 

Section 

birth . us evidence of legitimacy. . • • . . . . . . . . . . . . . .. 164 
prior as evidence .. . . . . . . . . . . . . . . . . . . . .. 382 
certificate of, as evidence ..................... . 
habit and reput<', as evidence. . . . . . . . . . . . . . . . . . . . . 
reputation, as evidence .. . . . . . . . . . . . . . . . . . . . . . 
utterances of the parties as 'res g('stm'. . . . . . . . . . . . . . . . . 
certificate or register not preferred t() oral eye-witnes.~ . . . . . . . . . . 
proof of marriage in fact . . . . . . . . . . . . . . . . . . . . . . . 
meaning of "m:lrriage in fact.·' . . . . . . . . . . . . . . . . . . . . 
conduct as evidencing prior cOII~ent . . . . . . . . . . . . . . . . . . 

268, 1645 
268, 2083 

1602, 2083 
· . 1770 
· . 2088 
· . 2082 
· . 2082 

authent.ication of certificate of . . . . .. .... 
· . 2083 

. . . . . . . . . . 2159 
~..l • • 
uAIIOIs."!;lOnS • • . • . • . . ., ............•..... · . 2086 
register of, as evidence; sce Ib:Ul:;TEI! OF ;\LUUIIAGE, BlUTH, .-\:-on DEATH. 
contracted in jest . . . . . . . . . . . . . . . . .. ........ . 
statement concerning, us heuI'l5:lY; sec F.\lll\.Y IhsTOHY. 

• • • • • • • • • • presumption of \!onsent . . . . . . . . . . . . . . 
of capacity . . .. ................... . 
of legitimacy . . . . . . . . . . . . . . . . . . . . . . . . 
of coercion . . . . . . . . . . . . . . . . . . . . . . . . . 
of identity . . . . . . . . . . . . . . . . . . . . . . . . . • 
of community ownen;hip . . . . . . . . . . . . . . . . . . . 

valid, presumed in bigamy . . . . . . . . . . . . . . . . . . . . . . . . 
husband or wife privileged by; see ~IAI!ITAL RELATlOS>'!llI'. 
privileged communicutions in; see MAIIlTAL REI •. \TIOSSHIl' .. 

aL~o FOnEIG~ LAW; LEGITI!llACY; Ift:sBA:-on; WIn:; Ct:nTlF:C\TE. 
Woman; see MAIUTAL RELATIO~SHIP; WIn:; BASTAIWY; ~L\lUll.\GE. 

Master, power to compel testimony. . . . . . . . . . . . . . . . . . . . . 
see also E!lIPLOYER; SCHOOLlfASTER. 

Materiality, di~tinguished from admissibility .. . . . . . . . . . . . . . . 
Mayhem, ascertained by inspection ................... . 
Mea.ning; see IXTEHPRETATION. 

2414 

2505 
250(i 
2527 
2514 
2529 
2526 
2506 

2105 

2 
1152 

Means of action, as evidence of an act done . . . . . . . . . . . . . . . " S3 
Measures, false, other acts evidencing intent ................ 341 
Medical Books, used in evidence. . . . . . . . . . . . . . . . . . . . 1600-1700 
Medical Examination; see PHYSICIA~; PRIVILEGE; DISEASE: CORI'OIUJ. Ixn·u\'. 
Medical Matters, witness' experience or knowledge as qualifying him . . . . 568. USi 

knowledge based on study of book" . . . . . . . . . . . . . . . . . . .. ti87 
see also DISEASE; hrSA."iITY; PHYSICIAN; EXPt:UT WITSESS; OI'ISlo~ Rn.E. 

Medical T:-eatment, whether, is proper, as evidenced by acts of others . . . . . 
see also MALPRACTICE; PHYSICIAN; SKILL. 

4tH 

Medicine, similar acts of unlawful prescription. . . . . . . . . . . . . . . 367. 368 
license to practise, as qualifying a witness . . . . . . . . . . . . . . . .. 569 

Member of Congress; see CONGRESS. 
Memorandum to aid recollection; see RECOLLECTION. 
Memory, belief or impression as showing snffil'icnt . . . . . . . . . . . . . . 

modes of refreshing or aiding; see REC·OLLECTIO~. 
discrediting a witness by his lack of; see bIPEACIDU:ST. 

Mental Capacity, to do an act . . . . . . . . . . . . . . . . . . . . . . 
see also SANITY; WILL. . 

Mental Condition, disproving objective facts cansing in.,anity or ex<'itement. . . 
see also SANITY; INTENT; ~lAI.ICE; l\!OTl\'E; l\:-OOWLEDGE; INSANE 

BELIEF; INS ..... "ITY. 
Mental Condition, Declarations of 

(a) Pain and Suffering 
(b) Design, Intent, Motive, etc. 
(c) Teswlor 
(d) Sundries 

86 

263 

(a) Pain and Sujfel illg 
to a physician or layman . . . . . . . . . . . . . . . . . . . . . ., 1719 
to a physician, discriminated . . . . . . . . . . . . . . . . . . . 1720, 1722 
after litigation begun .. . . . . . . . . . . . . . . . . . . . . .. 1721 
past events . . . . . . . . . . . . . . . . . . . . . .. ..... 1722 
failure to complain, as evidence . . . . . . . . . . . . . . . . . . 172'2, 1723 
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Mental Conditions, Declarations of (continued) 
(b) Desifln, 1 ntenl, M olive, etc. 

design or plan to act. . . . . . . . . . . . . . . . . . . . . . . . . 
intent in domicil ............................ . . . .. . .. . 

in bankruptcy. . . . . . . . . . . . . . . . . . . . . . . . . 
motive or reason .. .. . .. .. .. .. . . .. . . . . . . . . . . . . . . . . 
alarru . . .. .. .. .. .. .. .. .. .. .. .. .. . . .. . .. . . .. . . . .. . .. .. .. .. 
afiectioll .. .. .. .. .. .. .. .. .. .. .. .. .. .. . . .. . . . . . .. . . . . .. . .. 
bias . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. . . . . .. . .. .. . . .. . '. .. 
disgust.. .. .. .. .. .. .. .. .. .. .. .. .. . .. . . .. .. .. .. .. . . . .. . . . . .. 
emfJtion .. .. .. .. .. .. .. .. . .. .. .. .. .. . .. .. .. . . . . .. . . . . . . . 
fear . .. .. .. .. .. • .. .. .. .. .. .. .. . .. . .. .. . .. . . .. .. . . . . .. .. .. 
malice .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. . . . . . . . . . 
opi.nion and belief . . • • • . . . . . . . . . . . . . . . . . . . . . 
accused person's statements .................... . 

(c) Testator 

Section 

1725 
1727 
1728 
1729 
1730 
1730 
1730 
1730 
1730 
1730 
1730 
1731 
1732 

ante-testamentary statements of intent. . . . . . . . . . . . . . . 
post-testamentary statements of contents, etc. .., . . . . . . . . 
Intent to revoke. . .. . . . . . .. . . . . . . . .. . . .. . . . . . 
undue influence or fraud . • . . . . . . . . . . . . . . . . . . . 
intelligence or sanity. . . . . . . . . . . . . . . . . . . . . . . 

· . 1735 

(d) Sundries . . .. . .. .. .. .. . .. . . . . . . . . . . . . . . . . . . 
exception to the Hearsay Rule . . . . . . . . . . . . . . . . . . 
see also K~WWLEDGE; INTENT; :\IAUCE; MOTIVE; SANITY. 

· . 1736 
.. 1737 
· . 1738 
1739, 1740 
· . 1790 
· . 1714 

(Examine analysis on "Declarations of a Mental Condition," Vol. Ill, 
p.678. 

Mental Defects, as impeaching evidence . . . . . . . . . . . . . . . . 
Mental Traits, evidenced by heredity .. • . . . . . . . . . . . . . . 
Microscope, used by witness or jury . . . . . . . . . . . . . . . . . . 
Midwife as a witness; see EXPEllT WITNESS; OPINION Rt:LE. 

· 934,935 
.. 165 
795,1152 

MjJj1;8.(Y Court, rules of eddence in . . . . . . . . . . . . . . . 
. for proceedings before . . . . . . . . . . . . . . . . . 

records, as evidence . . . . . . . . . . . . . . . . . . 

· . . '" 4<l 
· . . . . 2378 
· 56, 1U41, 16700 
· . . . . 2378 against disclosure of secrets .. • . . . . . . . . . . . 

• see MACHINE; SPARKS. 
testimony to state of another's • . • • • • . • . . . . . . . . . . . • 661 

1862 Mine, inspection of . . . . . . .. .. . . .. .. .. . .. .. . . . . .. . . . .. . .. . 
see also PREMISES. 

Mining-cla.irns, recital of discovery of lode in . . . . . . . . . . . . . . . . 
record of transfer. as original . . . . • . . . . . . . . . . . 

, ; see AMBASSADOR. 
Minister of ; see PRIEST. 
Minor; see CHILD; LIQUOR-SELLING; AGE. 
Minutes of clerk of court; see JUDICIAL RECORD. 
Miscanlage; sec ABOllTION; PERSOXAL INJolty. 

15i3 
1239 

2354 Misconduct of a juror . . . . . . . . .. . . . . . . . . . . . . . . . . .. 
Mistake, proof of, by parol evidence; see PAItOL EVIDENCE RULE. 

names inserted or omitted by. . . . . . . . . . . . . . .' . . . . . . . . 2421 
in siwnng bill of exchange . . . . . . . . . . . . . . . . . . . . . . ::!·115-2419 
by mrcumstantial evidence; see INTENT. 

Mistress; see P AItAMOuR. 
Mitigation of Damages; see DA.\IAGES. 
Mob, violence by, other acts as evidencing intent. . . . . . . . . . . . . 367, 1790 

statements by . . . .'. . . . . . . . . . . . . . . . . . . . . . . . . 1079 
Model, used to illustrate testimony . • . • . • . . . . . . . . . . . . . .. 790 

verification of ...............•..... . . . . . . .. 793 
Money, possession of, as evidence of loan or payment . . . . . . . . . . . . 89, 224 

as evidence of larceny • • . . . . . . . . . . . . . . 32, 154 
offer of, t'J injured party in criminal case may be inadmissible . . . . . . .. 279 
:W.cl~ oi, Ill; evidence of motive ...................... 392 

to negative large stock of goods in fire loss . . . . . . . . . . . " 89 
experience of expert to quality of . . . . . . . . . . . . . . . . . . . .. 570 
eVIdence of counterfeiting; see COUN'I'ERFEITING. 
testimony to genuineness of; see PAPER MONEY; llANDWRITING. 
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Money (continued) 
receipt of, as impeaching a witness; see CORRUPTlO:-I, 
payment of, mode of proving; see PAYMENT. 

Section 

presumption as to delivery of, . . . . . . . . . . . . . . , . . • . . . . 2518a 
see also VALUE. 

use of, as disqualifying a witness . . . . . . . . . . . . . . . . 
• a \\~ltness . . . . . . . . .. . . . . . . . . . . . . . . . 

used in evidence . . . . . . . . . . . . . . . . . . . . 
'notice<i . . . . . . . . . . . . . . . . . . . . . , . . . . . 
other transactions as evidence of debtor's intent; see FRAUD; Frv.uD-

ULEXT TRANSFERS; FAWE REPRESENTATION. 

';!l9, 500 
· 934 
· 1698 
· 2566 

agreement. to hold deed as, shown by parol. . . . . . . . . . . . . . . .' 243; 
admissions of mortgagor or mortgagee . . . . . . . . . . . . . . . . . 1082, 1779 
production of original; see ORlGIXAL DOCU!,IEXT. 

sec also DEED; SALE . 
• statements of, to evidence pedigree; see FA!.IILY HISTORY. 

insanity of. :lS evidence . . . . . . . .'. . . . . . . . . . . . . . . . . 
testimony to bastardy . . . . . . . . . . . . . . . . . . . . . . . . . . 

see also LEGlTI!\l .... Cy; BASTARDY; ~L-\RRT""GE. 
Motion. for new trial, confirming an c,'\ception by . . . . . . . . . . . . . . 

for a nonsuit or verdict . . . . . . . . . . . . . . . . . . . . . . . . . 
to exclude all evidence. . . . . . . . . . . . . . . . . . . . . . . . . . 
to produce doculllents, on trial; see OItlGlN .... L DOCUMENT. 

to strike out 
before trial; see DISCOVEHY. 

232 
2003 

20 
2495 
2495 

where objection is tardily made. . . . . . . . . . . . . . . . . . ., 18 
where evidence was conditionallv admitted. . . . . . . . . . . . 14, 18, 1871 
where corroborating evidence fails. . . . . . . . . . . . . .. 18, 2030-2091 
where the plaintiff's evidence as a whole is not sullicient to go to the jur\' 18,2494 
where an answer is non-responsive ........ . . . . . . . .•. 18, i85 
see also OUJECTIOX. 

Motive 
In general 
1. Circumstances creating a motive 
2. Corniuct exhibiting (l motive 
.3. Priar and subsequent motit'c 
4. Sundries 

In general 
a.s evidence of an act .... . . . .. . . . . .. . . .. . .. .. .. .. .. .. .. . 
an. 9u1biguQUS terln .. .. .. . . . . . . . . . . . . . . . . . . . . . .. 
general theory of . . . . . . . . . . . .. . . .. . . . . . . . . . . . 

1. CirC1(msta1U:.c.~ creating a motive 
general principle . . . . . . . . . . . . . . . . . . . . . . . . . . 
motive for murder . . . . . . . . . . . . . . . . . . . . . . . . . 
motive for other acts and crimes . . . . . . . . . . • . . . . . . . . 
pecuniary circumstances as a. motive ........•........ 
legalliBbility as a motive .•... . . . . . . . . . . . . . . . • . 

117-119 
· 117 
· 385 

· 389 
· 390 
· 391 
155,392 
· 393 

2. Conduet exhibiting a motive 
in general . . . . .. . . . . . . . . . . . . . . .. . .. .. . .. .. .. .. .. .. 

3. Priar o.nd 8Ubsequent 11UJtive 
394 

hostility .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
sexual ~assion .......... .. .. .. .. . . .. .. .. .. .. .. .. .. .. .. . .. .. .. . .. 
malice ill defamation •• . . . . . . . . . . . • . . . . . . . . . . 

359-397 
398-402 
403-406 

4. Sundries 
necessity of showing, to establish crime . . . . . . . . . . . . . . . . . 
existence of affection as negative, in homiride ............. . 
as a fact in issue . . .. .. . . . . . . . . . . . . . . . .. . .. .. . .. .. .. 
third person's motive, to evidence accused's innocence . . . . . . . . . . . 
testifying to another person's motive . . . . . . . . . . . . . . . . . . 

to one's own motive . . . . . . . . . . . . . . . . . . . . . 
proof by opinion testimony. . . . . . . . . . . . . . . . . . . . . . . 

by declarations; see MENTAL COXDITlOX, DECI, .... RATlOXS OF. 
by reputation or information; see KSOWU:D(JE. 

[Examine analysis on "Evidence to prove Emotion," Vol. I, p. ;09.) 
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Moving Picture, as evidence . . . . . . . . . . . . . . . . . . . . . . . 
Multiple admissibility .. . . . . . . . . . . . . . . . . . . . . . . • • 
Municipal Corporation; sec COHPOHATIO="; Pt:lBLlC Docu~IE!'T. 

ordinance or charter of, judicially noticed . . . . . . . . . . . . . . . . . 
ordinance provable by printed cupy . . . . . . . . . . . . . . . . . . . . 

; see HmnCIDE. 
Mutual Mistake, under parol evitien{'e rule . . . . . . . . . . . . . . . . . 

clear proof of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

N 

Section 
798 

13 

2572 
1684 

2417 
2498 

Name, as evidence of identity . . . . . . . . . . . . . . . . . . . 
liS evidence of ownership. . . . . . . . . . . . . . . . . . . . . 
falsity or non-cxistcnce of person evidenced by failure to find. . . . . 
fictitious nature of, evidenced by failure of >'earch . . . . . . . . . . 
use of false, fill evidence of guilt. . . . . . . . . . . . . . . . . . 
testimony to know ledge of . . . . . . . . . . . . . . . . . . . . 
identity of, as raising presumption . . . . . . . . . . . . . . . . 

· . . 270, 413 
.. .. 150 
· . .. 158 
· . . 158, 667 
· . .. 276 
· . .. 667 
· . . . 2529 

Narcotic Drugs, forrrler offences to e\·idence dealings in. . . . . . . . 
see also DRUGS. 

· . .. 368 

Narrative, as unsound, ~n 'res gestw' . . . . . . . . . . . . . . . . . . . . 
as used for statements of puin . . . . . . . . . . . . . . . . . . . . . . 

National War Labor Board, nIles of evi,leJl('e before. . . . . . . . . . . . . 
Nationa.lity, as evidenced by corporal traits . . . . . . . . . . . . . . . . . 

as disqualifying a witness . . . . . . . . . . . . . . . . . . . . . . . . 
see also ALIEl'O. 

Na.turalization, statutes requiring citizens' testimony in . . . . . . . . . . . 
proved by certificate . . . . . . . . . . . . . . . . . . . . . . . . . . 
number of witnesses required in. . . . . . . . . . . . . . . . . . . . . . 
statute declaring' prima facie' evidence of intent to abandon . . . . . . . . . 

Naval register, as evidence. . . . . . . . . . . . . . . . . . . . . . . . . 
Navy, certificate of service in. . . . . . . . . . . . . . . . . . . . . . . . 
Necessary Witness, may be impeached . . . . . . . . . . . . . . . . . . . 

1756 
li22 

4c 
167 
516 

516 
13·16 
200ti 
1a5ti 
Hl41 

167.'ia 
916 

see also WIT~ESS, VII, VIII. 
Necessity, opinion testimony to . . . . . . . . . . . . . . . . . . . . .. 1960 
Negative instances, as evidencing cause or ('ondition . . . . . . . . . . . .. 448 

observation, as showing that a thing did 1I0t occur . . . . . . . . . . . .. 664 
Negligence, character for, to evidence an act ......... . . . . . .. 65 

character fol', as in issue . . . . . . . . . . . . . . . . . . . . . . . .. SO 
habit of, as eviden'!e .......................... 93, 97 
particular acts, as evidence of character . . . . . . . . . . . . . . . . . 199, 208 
unfair surprise in showing acts of . . . . . . . . . . . . . . . . . . . .. 199 
employee's acts and repute, as evidencing employer's knowledge . . . . . . 249, 250 
evidenced by insurance llItainst accident . . . . . . . . . . . . . 282, 393, \J.l9, 969 
Bubsr.lluent repatrs t~ evidence ... . . . . . . . . . . . . . . . . . . .. 283 
other Instances liS eVidence of habit of . . . . . . . . . . . . . . . . . .. 376 
defects of apparatus as evidence of . . . . . . . . . . . . . . . . . . . 441-461 
regulations of railroad as measure of. . . . . . . . . . . . . . . . . . .. 461 
other spark-cmissions, as evidence of a defective locomotive . . . . . . . .. 452 
other persons' conduct. as evidencing a standard . . . . . . . . . . . . .. 461 
affected by statnte or ordinance .... . . . . . . . . . . . . . . . .. 461 
constitutionality oj statute making liable without negligenee . . . . . . . .. 1354 

• makinJ!: 'prima facie' eviden('e of negligence . . .. 1354 
evidenced by declaration against interest. . . . . . . . . . . . . . . . .. 1461 

by dying declaration . . . . . . . . . . . . . . . . . . . . .. 1432 
spontaneous exclamations uf injured person or bystander. . . . . . . . . 1750, 1755 
report of accident involving, discovery of ................. 2318 

privilege ior ................. 2377 
proved by reputation . . . . . . . . . . . . . . . . . . . . . . . . .. 1621 

by opinion evidence, of conduct . . . . . . . . . . . . . . . . .. 1949 
of character. . . . . . . . . . . . . . . . .. 1984 

presumption of . . . . . . . . . . . . . . . . . . . . . . . . . . . 2507-2510 
contributory . . . . . . . . . . . . . . . . . . . . . . . . . . .' 2507 
loss by bailee, carrier . . . . . . . . . . . . . . . . . . . . . . .. 2508 
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Neglii&ence, presumption of (continued) 
defective apparatus . . . . . . . . . . . . . . . . . . . . . . . . . 
in injury to employee . . . . . . . . . . . . . . . . . . . . . . . . 
death by violenc!! . . . . . . . . . . . . . . . . . . . . . . . . . . 

to ownership of vehicle ....... . . . . . . . . . . . . . . . . . . 
judge or jury to determine . . . . . . . . . . . . . . . . . . . . . . . . 
jury may use general knowledge to determine. . . . . . . . . . . . . . . . 
m medical treatment; see PHYSICI ..... ". 

see also REP AIRS. 

Section 
"'-09 ~" 2509 
2510 

25 lOa 
2552 
2570 

Negotiable Instrument, admissions us applied to . . . . . . . . . . . . . . 1084 
action upon a lost. . . . . . . . . . . . . . . . . . . . . . . . . . . . 1197 
creditor's indorsement of part payment as removing bar of statute of limitations on 1466 
genuineness of indorsement mllst be evidence . . . . . . . . . . . . . . . . 2130 
signed by officer of corporation . . . '. . . . . . . . . . . . . . . . . . . 2444 
raising presllmption of consideration. . . . . . . . . . . . . . . . . . . . 2520 
parol evidence rule applied to ................. 2·109, 2420, 2443 

see also BILL OF EXCH.lliGE; NOTE; PAnIENT; l'AIWL E\"llu:Nn: H\.'LE. 
Negro; see HACE. 
News, lack of, as evidence . . . . . . . . . . . . . . . . . . . . . . . 

sec also SEAHCII; ABSEXT WITXESS. 
158, 2531 

NewspaI?er, notic~ in, as evidencing knowledge ............... 25.'5 
quotatIOns of prices, as evidence of value ............... 719, 1704 
affidavit of publication of notice in . . . . . . . . . . . . . . . . . . . . 1 no 
communications t.o, not privileged . . . . . . . . . . . . . . . . . . . . . 2286 

see also PRINTED ~L-I.TTEU. 
New Trial, motion for, as confirming an exception . . . . . . . . . . . . . . 

error of ruling as ground for . . . . . . . . . . . . . . . . . . . . . . . 
the orthodox English Rule and the Exehequer Rulc con~erning . . . . . . . . 
whether required for omission of oath . . . . . . . . . . . . . . . . . . . 
granted for withholding evidence . . . . . . . . . . . . . . . . . . . . . 
validity on, of fornler judicial admission . . . . . . . . . . . . . . . . . . 

Night, evidence of power of vision at . . . . . . . . . . . . . . . . . . . . 
Noise; sec SOUND. 

20 
21 
21 

1819 
290 

259:3 
460 

Nolo Contendere as an ad mission . . . . . . . . . . . . . . . . . . 
Non-access, as evidence of illegitimacy . . . . . . . . . . . . . . . . 

parent's testimony to . . . . . . . . . . . . . . . . . . . . . . . 
rule not abolisred by abolition of disqualification by interc;;t . . . . . . 

. . . 1066 
134, 135, 137 
. . . 2063 
... 2063 

soo also BASTARDY. 
Non-occurrence of an e .... ent as shown bv failure to spe or heal' ...... . 
Non-residence, evidenced bv failure of search . . . . . . . . . . . . . . . 
Non-resident, d%~~ition taken for usc within the State .,. . . . . . . . 

. 160 
158,667 
. 2195 

Non-responsive wer; sec RESPONSIVE ANSWt:lt. 
Non-suit, motion for a . . . . . . . . . . . . . . . . . . . . . . . . . . 
Notary, using an entry to aid recollection; sec RECOLLECTIO~. 

habit of, mailing notice of protest. . . . . . . . . . . . . . . . . . . . . . 
record of protest, producing the original of . . . . . . . . . . . . . . . . . 

whether conclusive . . . . . . . . . . . . . . . . . . . 
as attesting witness . . . . . . . . . . . . . . . . . . . . . . . . . . . 
denial of recitals of, requires corroboration . . . . . . . . . . . . . . . . . 
certificate of, degree of proof to impeach . . . . . . . . . . . . . . . . . . 
regular entries of transactions by; see REGULAR ENTitiES. 
personal knowledge required . . . . . . . . . . . . . . . . . . . . . . . 
certificate of proi est ......................... . 

of deeo-acknowledgment . . . . . . . . . . . . . . . . . . . . 
conclusive in Louisiana law . . . . . . . . . . . . . . . . . . . 

seal presumed genuine . . . . . . . . . . . . . . . . . . . . . . . . . . 
power to compel te~: imony. . . . . . . . . . . . . . . . . . . . . . . . 

see ulso PUBLIC OFFICER. 
Note or memorandum, of testimony; see FORMER TEsTmo:<rr. 

of stenographer, attorney, juryman as official statements. . . . . . . . . . . 
of a transaction, used to aid recollection; see RECOLLECTION. 

Note, Promissory, forgery of; see FORGERY. 
payment of; see PAYMENT. 
agent's authority to make; see AGENCY. 

1087 

2495 

98 
1240 
1352 
1292 
2066 
2498 

1635 
1675 
1676 
1352 
2165 
2195 

1669 
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Note, Promjssory (continued) 
impeaching one's own . . . . . . . . .. .. . .. .. . . . .. .. .. .. .. .. .. 
presumpt.ion of title frore of .............. . 

of pa)o'Dlent .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
admissione of assignor, indorser, etc.. . . . . . . . . . . . . . . . . 
production of original; ORIGINAL DOCUMENT. 
mdorsement on, as statement against interest. . . . . . . . . . . . . 
protest 'Jf, as evidence . . . . . . . . . . . . . . . . . . . . . . . 
signcd by mistake. . . . . . . . . . . . . . . . . . . . . . . . . 
delivery in escrow, shown by parol . . . . . . . . . . . . . . . . . 
collateral agI ~ment, shown by parol . . . . . . . . . . . . . . . • 

also NEGOTIABLE INSTRUMENTS. 
Notice (a state of mind); see KNOWLEDGE. 
Notice (a COIL 'uunication) 

(a) to produce a document 
(b) to fix liability Jor dishonor oj lriU 
(c) to quit 
(d) to take depo8ilion 
(e) sundries 

(a) to produce a document 

• 

Section 
... 529 
· . . 2516 
· 2517,2518 
· . . 1084 

· 1460,1466 
· . . 1675 
· . . 2415 
· 2409,2420 
· 2443-2 445 

as permitting use of copy 
notice to opponent .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. · . lZ02 
when not necessary .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
when sufficient .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
stolen original document ................ . . . . 

· . 1203 
1201 1209 
· . 1205 

Cllceptions to the rul~ . . . . . • . . . . . . . . . . .. .. .. .. .. .... 1207 
procedure <:'f giving notice . . . . . . . . . . . . . . . . . . . . 
to agent.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
llotice to third person . . . . . . . . . . . . . . . . . . . . . . 
as compelling opponent's production of original ...... . . . . 
as obtaining discovery before trial . . . . . . . . . . . . . . . . 

· . 1203 
· . 1208 
· . 1~12 
· . 2219 
• . 1858 

(b) to p. liability Jor dish()7lor oj /rill 
eVIdenced by mailiD~ . . . . . . . . . . . . . . . . . . . . . . . • 

(c) to quit, as an admiSSIOn of ten'lIlcy . . . . . . . . . . . . . . . . . . 
notice to pr~duce a . • • . • . . . . . . . . . . . . . . . . . . . . 

d) to take deposition .. .. .. .. .. .. .. .. .. .. .. .. .. . . . . . . . . .. .. . .. .. 

95 
1072 
1206 
1378 

e) sundries 
publication of, proved by affidavit . . . . . . . . . . . . . . . . . . 1710 
giving of, as ' gestIP.'..................... 1770,1789 

also ORlGINAL DOCOMENT. 
[Examine analysis of" Production of Documentary Originals," Vol. II, 

pp. 718-720.} 
No~rioU8 
Novation, 
Nuisance, 

of child by parent . . . . . . . . . . . . . . . 
parol .. .. .. . . . . . . . . . . . . . .. . . . . . .. 

l:iy other iru:tances . . . . . . . . . . . . . . . . . 
-"-ad as ,- 'JoI.lCU .. .. .. .. .. .. • • .. .. .. .. .. .. .. • • • .. .. • .. .. • .. .. • .. .. 

,;'mount of business to p.vidence . . . . . . . . . . . . . . . . . . . . 
provable by reputatior. ...................... . 
by noise, reproduced with phonograph. . . . . . . . . . . . . . . . . 

'Nul Tiel ReCord,' original required in . . . . . . . . . . . . . . . . . 
tried by .. .. .. .. .. .. .. .. .. . .. . . . .. .. .. .. .. .. .. . . .. .. 

.. 1606 
· . 2441 
· 203,451 
.. 451 
.. 462 
· . 1620 
.. 795 
.. 1216 
· . 2555 

Number see WITNESSES, VII. 
evidence.. .. .. .. .. .. .. .. . .. . . .. . . .. .. .. .. .. .. .. .. .. l50a 

2050 proved by two . . . . . . . . . . . . • . . • • 
see ExPERT WITNESS; OPINION RULE. 

o 
Oath, 1. At Common Law 

2. Under Statutes 
3. Sundries 

1. At Common LaID 
histol"Y' ..................... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 18~15 
tbeol'Y'.. . . . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. • • .. .. .. .. .. .. 1816 

1088 
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Oath (continued) Section 
kind of belief . • • • • • • • . . . . . . . . . . . . . . . . . . . . . 1817 
fOl"m of oath ~ . . .. .. .. .. .. . .. .. . .. .. .... . .. . .. .. . . . .. .. .. . . 1818 
time of Mministration anJ of obiection . . . . . . . . . . . . . . . . . 1819 
if omitted, whether new trial reqUIred . . . . . . . . . . . . . . . . . . 1819 

• capacity 
disqualification under exceptions to Hearsay Rule . . . . . . . . . . . 
mode of ascertaining ............. . .. . .. .. . . . .. . . .. .. .. .. . 
infants ............................................ . 
lunatics, idiots .. .. .. .. . .. .. .. .. .. . . .. . . .. .. .. . .. . .. .. .. .. .. 
distinguished from testimonial capacity . . . . . . . . . . . . . . . 

persons subiected to • 
interpreters, showers to jury . . . . . . . . . . . . . . . . . :. . 
peers, accused person . . . . . . . . . . . . . . . . . . . . . . . 

whether a witness merely sworn is impeachable . . . . . . . . . . . . . . 
2. Under Statutes 

1751 
1820 
1821 
1822 
1823 

1824 
182.5 
1893 

abolition or dispensation . . . • . . . . . . . . . . . . . . . . . . 1827, 1828 
fOI'm; eapacity, pruof, etc. . . . . . . . . . . . . . . . . . . . . . . . 1829 

3. Sundries 
history of, in parties' disqulllilication .. . . . . . . . . . . . . . . ., 575 
confession made on cxammation under. . . . . . . . . . . . . . . . ., 842 
statement out of court undcr oath, excludcd . . . . . . . .. ... 1362, 1364 
belief on, by witness to character . . . . . . . . . . . . . . . . . . . . 1985 

[Examme analysis of "Oath," Vol. Ill, p. 855.) 
Objection to evidence, time and fOfm of .. . . . . . . . . . . . . . . . . 

3S immaterial, incompetent, and inelevant . . . . . . . . . . . . . . . . . 
general, if ovcrl'Uled may not avail . . . . . . . . . . . . . . . . . . . . 
specific, if overruled wiII be ,~.ffe.::tive to an extent . . . . . . . . . . . . . . 
how ,,-n,i,"'ed .. .. .. .. .. .. .. . • . .. .. . . .. . . . . . .. .. .. .. . .. . . . .. 

see also W.UVER. 

18 
18 
18 
18 
18 

ruling upon an . . . . . . . . . . . . . . . . . . . .. ....... 18. I!) 
distinguished from exception . . . . . . . . . . . . . . . . . . . . . .. 20 
to witness' qua.lifications . . . . . . . . . . . . . . . . . . . . . . 18,486, SSt} 
by party, claiming privilege fvr witness . . . . . . . . . . . . . . . . 2196, 2270 

aI f t I f . . ?_ '00 renew 0, a c osc 0 case . . . . . . . . . . . . . . . . . . . . . . .. 
ruling on an, must be immediat.:! and final . . . . . . .. ........ 19 
to derJosition; DEPOSITION. 

Obligor, impeaching his own obligation . . . . . . . . . . . . . . . . . . . 
admissic>ns of co-obligor . . . . . . . . . . . . . . . . . . . . . . . . . 

Obscenity of pictures, standard of . . . . . . . . . . . . . . . . . . . . . 
proof of .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . . .. . . . . . . .. .. . . . . 

Observation, ca.pacity of . . . . . . . . . . . . . . . . . . . . . . . . . 
discredited by defective sight ........... . 

Occupancy. evidenced by ll.'lScssor's books ................ . 
OffeD.ce; see CRUdE. 

529 
107 '7 

.tH· 
793 
493 
934 

1640 

Offender, habitual; see HABI1'O.n CRIMIN.~L; CmulON OFFENDl::R. 
Offer of evidence, fonll and tenor . . . . . . . . . . . . . . . . . . . . .. 17 

cannot result from exchange of words between court and att<lmey. . . . . .. 17 
time to make .. .. .. .. .. . .. .. .. .. .. .. .. .. . .. .. . . . . .. .. . . . .. .. ..O' 1866 
improper statements of counsel in . . . • . • . . . . . . . . . . . . . .. IP,1J6 
after argument begun . . . . . . . . . . . . . . . . . . . . . . . . .. 1878 
to comrromise, 3S an admission. . • . . . . . . . . . . . . . . . . . .. 1061 

Offer. to remedy ha.-. as an admission . . . . . . . . . . . . . . . . . .. 283 
Office. pr04uction !Ji original appointment to . . . . . . . . . . . . . . .. 1228 

t f t tl t 27_'), 2168, 2534, _?535 
h:~ ~~d~nc!t fro~ pri~r in~t®ben'cy : : : : : : : : : : . . . . . .. 382' 
of duty performed in ., . . . . . . . . . . . . . . . . . . . . . . . . 2534 
certificate of service in. . . . . . . . . . . . . . . . . . . . . . . . . . 1675a 
removal from, privilege against self-crimination in. . . . . . . . . . . . 2256, 2257 

Copy; see CERTIFIED Copy. 
Officer, public; see PUBIJC OFf1CER. 

of a corporation, testifying on the faith of records . . . . . . . . . . . • • . 
see also CoRPORATION. 

o cee PuBLIC OFFICER. 

VOL.V. 69 1089 
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Section 
Official Certiflcate, contradicting one's own ...•.••••......• 530 
Official Communications; privilege fo\' . . . . . • • • • • • • • • • . . • 2375 

see also STATE. 
OBlcial Gazette, as evidence of a law .•.•..••••••••••••• 
Officialltecord; see PUBLIC DOCUMEl\"r. 

1684 

Official Signature to document, not of attesting v.;tness • • • • • • • • • • • 1292 
Official Statements; Bee PUBLIC DOCUMENT. 
Ologlaphic Will, testimony required {or . . . . . . . . • • • . . • • . • • 2051 
OmiBBion, to speak or claim, as a self-eontradiction ....•......•• 1042 

as an admission .,," " . . . . . . .. .. .. . .. .. 1072 
of child by t2stator intentionally . . . . . . . . . . . . . . . . . • . • • 2475 

Opening Statement, not evidencrd afterwards . . . . . . . . . . . • • . • 1808 
Opinion of value, as based on other sale<; . . . . . . . . . . • • • . • . ., 463 

stating the grounds of, by an elipcrt . . . . . . . . . . . • • • • . . . ., 561 
knowledge, as distinguished from . . . . . . . . . . . . . • • • • • . .. 658 
as sufficient in point of merna"':. . . . . . . . . . . . . • . . . . • . .. 726 
hypothetical question; see Ri.pO.'HE'l'ICAL QUESTION. 
a.s evidence of handwriting; see H.A:-IDWnITING. 
impeachment by inconsistent . . . . . . . . . . • . . . • • . • • . . . . IOU 
statements of political views . . . . . . . . . . . . . . . . . . . . . . . 1732 
by ordinary WItness . . . . . . . . . . . . . . . . . . . . . . 1917,1924,1926 
dIStinction between fact and . . . . . . . . . . . . . . • . . . • . . . • 1919 
admissible when preced\!d by facts ......•......•.•...• 1922 
of a dying declarant. . . . . . . • . . . . . . • . . . . . . • • . . . . 1447 
as to value of services . . . . . . . . . . . . . • . . . . . . • • • . • • 1944 

of personal injuries . . . . • . . • • • • . . . • . . . . . . • 1944 
of breach of contract ......••••.......•..• 1944 
of cost of living . . . . . . . . . . • .,.. . • . . . . • . • • • 1944 
of business, etc. •...•.•.••. (. • . . • • • • • • •• 1944 

as to care. " .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .... "" 1950 
moral character .. .. . .. .. . . .. .. . . .. .. . .. .. .. .. .. .. .. .. .. .. .. . 1950 
professional skill • . • • • . • • • • . • • . • • • • . . • • • • • • 1950 
reasonableness .. .. .. .. .. .. .. .. . .. . .. . .. .. .. .. .. .. .. .. .. .. . .. .. .. 1950 
safety, etc. ....................................................... 1950 

religious, privilege for . . . . . . . . . . . . . . . • . . . • • • . • • • 2213 
"fllitical, privilcge for . . . . . . . . . • . . . . . . • . . . • • • • •• 2214 
: . :<\1; lICe JUDIC!AL DF,('JSION • 

. ', 'so ExPERT WITNESS; OPINION RULE • 
•. ~-. ;.". -: ·""6 
• 1~4' .. ,.J~. '"UJ, 

\ a) in lieneral 
(b) rule applied 10 specific topic8 
(e) law 
(d) 8tate oj mind 
(e) sundry topir.s 
(f) character 
(g) handwriting 

(a) in general 
distinguished from rule for expert qualifications . • • • • . • • • . • 
history .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. . .. .. .. .. .. .. 
competency of ordinary witness to give opinion . . . • . . . • . . . 
theory .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
distinction between fact and opinion . . . • . . . . • . . • . . • • 
usurping ftlnctions of the jury. . . . . . • . • . . . . . . . . . • 

practical tests .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

.. 557 
" 1917 
11)17,1924 
1918-1922 
" 1919 
.. 1920 
1923-1927 
•• 1928 
• 1)72-684 

fOlm of rule negative or affirmative . . . • . . . • . . . . . . . • 
hypothetical questions . . . . • . . . . . . . . . . . . • . . . . 

(b) rule applied to specific topics 
insanity .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 1933-1938 
value and damages .....•.... . . . . . . . . . . . . . 1940-1944 
jnsurance risk . . . . . . . . . . . . . . . . . . . . . . . . . . 11)46, 1947 
care, safety, prudence, duty, skill, or propriety of human conduct or u. phce, 

machine, or apparatus . . . . . . . . . . . . . . . . . . . . . 1949-1951 
(c) law 

foreign. law .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 1953 
1090 
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Opinion Rule (continued) 
trade usage . . . . .. .. .. .. .. .. .. .. .. .. .. .. 

Section 

technical words in documents . . . . . • • . 
location of deed-d~criptions . . . . . • , • 
content!! of a lost docnmcnt. . . . • . . . • 
testator's or gxantor's capacity .. • . . • . 
accused's capacity . . . . . . . . • . • . . 
infant's capacity ........•...• 
80Iveney .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
possessIon .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
ownership .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
necessi tl'- .. .. . .. . . .. . .. . . .. .. . .. . . 
authority, etc. ............. . 
miscellaneous applications of . . . . . . . . 

.. .. .. .. .. .. . .. .. .. .. .. .. 19M 

.. .. .. .. .. .. • • • • • • • 1955 

.. .. .. .. .. .. .. .. .. .. .. .. .. 

.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 
.. .. .. .. .. .. .. .. .. .. .. .. .. 

1956 
1957 
1958 
1958 
1958 
1959 
1960 
1960 
1960 
1960 . 
1960 

(d) 81ale 0/ mind 
intent, motive, pllrpOBeJ in general. . . . . . 
another person's intentIon • . . . . . . . . 

.. .. .. .. .. .. .. .. .. .. .. .... 1963 

.. .. .. .. .. .. .. .. .. .. .. . .. 1964 
, . t' one sown mten Ion . . . . . . . . . . . . . . . . . . . . . . . 1965, 1966 

intent in dedication, voting, etc. ..... . .. .. .. .. .. .. .. .. .. .. .. .... 1967 
meanin~ of a conversation, etc. . . . . . • . 
impressIon or understanding . . . . . . . . 

.. .. .. .. .. .. .. .. .. .. .. ... 1009 

. . . . . . . . . . . 1970, 1971 
(e) 8Undry topia 

corporal appearan~. . . . . . . . . . . . . . . . . . . . . . . 
medical and surgical matters . . . . . . . . . . . . . . . . . . . 
probability and ~ibility . • • . . . . . . • . . . . . . . . . . 
capacity and tendency • • . . . . . . . . . . . . . . . . . . . . 
cause and effect .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . . . . . . .. .. .. 
distan.ce .. .. .. .. .. .. .. .. .. .. . . .. .. .. .. .. .. . . . . .. . . .. , . 
time .. .. .. .. .. .. .. .. .. .. .. .. . . .. .. . . . .. .. .. .. .. . . . .. .. . 
speed ........ .. .. .. .. .. . .. .. .. .. .. .. . . .. . . . . .. . . .. . .. 
SIZe .. .. .. .. .. .. .. .. .. .. .. .. .. • .. . .. • . . . . .. • .. • .. .. • . 
weight .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. . . . . . .. . .. .. . . 
direction .. .. .. .. .. .. .. .. .. .. .. .. . . . .. .. .. . .. .. .. .. .. .. .. . . 
form .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
identity .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
miscellaneous topics .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
rule enforced (or dying declarations . . . . . . . . . . . . . . . . 

lor bOoks o( regular entry ............. . 
(or declarations about boundaries . . . . . . . . . . . 

· 1974 
· . 1975 
.. 1976 
· . 1976 
.. 1976 
.. 1977 
.. 1977 
.. 1977 
.. 1977 
.. 1977 
.. 1977 
· . 1977 
.. 1977 
1960, 1978 
.. 1«7 
.. 1533 
.. 1569 

(f) character 
moral, of a deCendant . . . . . . . . . . . . . . . . . . . . . . 19b1, 1983 
of a witness. • • . . . . . • . . . . . . . . . . . • • . . . . . 1982-1985 

or skill.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .... 1984 
(g) 

OphUl"l, use of, as 
as 

cOlloboration of 
see also DRUG. 

on "Opinion Rule," Vol. IV, p. 100.] 
a wItness .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

a witn.ess .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. 
on charge of Crequenting den Cor . . . . . . . 

.. 500 
934, 1005 
•. 2066 

Opponent, called as whether he may be impeached . . . . . . . . ., 916 
• treated as if on CroBB examination . . . . . . .. 1884 
destruction of a docnment by. • . . . . . . . . . . . . . . .. 1198, 1199, 1207 
deposition of, when absent . . . . . . . • . . . . . . . . . . . . . . .. 1416 
taking, but not using a. witness' deposition . . . . . . . . . . . . . . . .. 1389 

alB() ADMISSION; DEFENDANT; PAR'l'IEB. 
Opportnnity in general, as evidence of a crime or other act • . . . . . • . 

must be shown in advance that witness had, to observe . . . . . . . . . 
exclusive, to do an act.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
explaining away .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

_ eqUa.l, Cor others .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

· 131-134 
.. 34 
., 131 
.. 132 
· 132, 133 

Or&l admiBBion of a party; see 
distinction between "oral /I 

Oral Report, required by law, as 
Order of topics of testimony; 

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 2€J6, 2()94 
.. .. .. .. .. .. .. .. .. .. .. .. .. 2259d .. .. .. .. 

III. 
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agreement to treat copy as original . . . . . . . . . . . . . . . . . . 2449 
agent's authority to alter contract. . . . . . . . . . . . . . . • . . • 2334a 

3. Writing required by Law 
at common law 

judicial records . . . . . . . . . . . . . . . . . . . . . , . . • 
corporate acts and records; negotiable instruments . . . . . . . . . 

under statutes 
wills' ballots; insurance policies .. . . . . . . . . . . . . • . • 
conclusive certificates, distinguished . . . . . . . . . . . . . . . . 

C. Solemnization of Le(lal Acts 
writing as a fonnallty; statute of frauds . . . . . . . . . . . . . . . . 
discharge and alteration of specialties, etc. . . . . . . . . . . . . . . . 
other f01'malities than writing; signature, seal, attestation, registration, 

stamp . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
D. [nterpretati.on of Legal Acts 

general nature of interpretation; standard and sources of interpretation . . 
"I te t' " d "1\1 . "dis' . h d n n IOn an . eanmg hngws e . . . . . . . . . . . . . . . 

1. Standard of [nlerpretalion 

2450 
2451 

2452 
2543 

2454 
2455 

2456 

2458 
2459 

2466 general principle: four standards, popular, local, mutual, indi,'idual. . . 
rule against "disturbing a plain meaning," or forbidding explanation except 

of lImbiguities; history and general principle . . . . . . . . . . . 2461, 2462 
application of the rule to wills, deeds, etc. . . . . . . . . . . . . . 1956, 2463 
usage of trade or locality, when to apply . . . . . . . . . . . . . . . . 2464 
parties' mutual understanding; identifying a description . . . . . . . . . 2465 
mdividual party's meaning; deeds and contracts . . . . . . . . . . . . 2466 
wills. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2467 

2. S:JUrces of I nterpretalion 
general principle; all extrinsic circumstances may be considered. . . . . . 2470 
exception for declarations of intention . . . . . . . . . . . . . . . . . 2471 

for equivocation or latent lImbiguity . . . . . . . . . . . . . 2472 
blanks and patent ambiguities . . . . . . . . . . . . . . . • 2473 
for erroneous description . . . • . . . . . . . . . . . . • • 2474 
for rebutting an equity (legacies and advancements) . . . . . . 2475 
to show revocation by marriage . . . . . . . . . . . . . , . 2475 
to show intentional omission of child . . . . . . . . . . . • • 2475 
rule of Kurtz v. Hibner in Illinow .., . . . . . . . . . . . 2477 

'falsa demonstratio non llocet;' general principle . . . . . . . . • • • • 2476 
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Parol Evidence Rule (continued) 
application to deeds and wills ................... . 

Beetion 
2477 
1558 
2478 

not applicable to books of account . . . . . . . . . . . . . . . . . . 
sundry rules; interpretation of statutes . . . . . . . . . . . . . . . . 

[Examine analysis of "Parol Evidence Rule," Yol. V, pp. 234, 235.] 
Particular Acts, to evidence character, in general . . . . . . . . . . . . . 192-201 

to evidence character for negligence . . . . . . . . . . . . . . . . . . . 199, 208 
bad character of defendant . . . . . . . . . . . . . . . . . 193, 194 
good character of defendant . . . . . . . . . . . . . . . . " 195 

of misconduct of defendant to impeach credit or jn('rca~c sentence. . . . . .. 196 
to evidence character in homicide . . . . . . . . . . . . . :. . . . . .. 198 
to show negligence in civil cases. . . . . . . . . . . . . . . . . . . . .. 199 
of unchastity, to attack character of woman as witllc:;s .. . . . . . . . .. 200 
to show character of complainant in rape ................. 200 
of animal to show disposition . . . . . . . . . . . . . . . . . . . . . .. 201 
to evidence character of common offenders . . . . . . . . . . . . . . . .. 203 
of prostitutes to show occupation . . . . '.' . . . . . . . . . . . . . .. 204 
of prostitution to show character of house . . . . . . . . . . . . . . . .. 204 
to show unchastity, in action for breach of promise . . . . . . . . . . . .. 206 
to show incompetency of employee or physician. . . . . . . . . . . . . •. 208 
admissible to prove character, but not reputation . . . . . . . . . . . . .. 209 
inadmissible to mitigate damages in defamation. . . . . . . . . . . . . .. 209 
to show father's or daughter's character, in action for seduction. . . . . . .. 210 
shown to mitigate damages, in seduction. . . . . . . . . . . . . . . . .. 210 
to show system in crime . . . . . . . . . . . . . . . . . . . . . . . " 215 
to impeach witness . . . . . . . . . . . . . . . . . . . . . . . . . .. 979 
to impeach expert. . . . . . . • . . . . . . . . . . . . . . . . 99, 100.5, 1022 

see also SUIIL.m ACTS; ACT; PARTICULAR IXSTANCES. 
particular Instances, of conduct as evidencing human character, etc.; sec 

CHARACTER; STRENGTH; HEALTH; NEGLIGENCE; PARTICULAR ACTS; SIMILAR 
ACTS; ACT. 

of injury, work, speed, etc., as evidencing cause or condition of a thing 
Parties 

character of 
to prove an act 

. . . 447-461 

in crinlinaI cases . . . . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
in civil cases . . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

. 55-61 
• 64-67 

• • In ISSue .. . .. .. . .. .. .. .. . .. .. .. .. .. . . . . . . . • 
to mitigate damages. . . . . . . . . . . . . . . . 

conduct of, to evidence character . . . . . . . . . . . . . . 
to evidence consciousness of weak case . . . . . . 

failure to testify or produce evidence .. . . . . . . . . . . 
common law disqualification as witnesses. . . . . . . . . . . 
testifying to their own intent . . . . • . . . . . . . . . . . 
admissions by; see Am.nssIONs. 
books of account of; see BOOKS OF Accom..'T. 

· . • • . • • 70-80 
· . • • • • • 70-76 
· • • • • • 192-213 
· . • • • • 277-291 
• • • • • • 285-289 
· . . • • •• 577 
· . . . . .. 581 

agent or kinsman ofl not to take deposition ............... . 
impeachment of thCir own witness; see hIPEACH!lIE:\T. 

803 

whether impew:hable, when testifying for themselves . . . . . . . . . . .. 890 
when called by the opponent . . . . . . . . . . . •• 916 

opponent as witness, treated as if on cross-examination . . . . . . . . . . . 1884 
exhibiting injuries to jury . . . . . . . . . . . . . . . . . . . . . . .. 1158 
affidavit of, to lost document . . . . . . . . . . . . . . . . . . 1196, 1225, 1709 
former testimony of same . . . . . . . . . . . . . . . . . . . . . . . . 1388 
books of account kept by; see REGULAR ENTRIES. 
exclusion from court during testimony . . . . . . . . . . . . . . . . . . . 
disclosure of documents or testimony before trial; see DISCOVERY. 
testifying first on their own side ......... . . . . . . . . . . 
answer to interrogatcries, as evidence . . . . . . . . . . . . . . . . . 
claiming privilege for witness . . . . . . . . . . . . . . . . . . . . . 
privileged not to testify . . . . . . . . . . . . . . . . . . . . . . . 

discovery; statutes . . . . . . . . . . . . . . . . . . . . . . . 
production of documents. . . . . . . . . . . . . . . . . 
premises, chattels, bodily e,,'J>OSure . . . . . . . . . . . . 

1097 

1841 

. . 1869 

.. 2124 
2196,2270 
.. 2217 
.. 2218 
. . 2219 
2220,2221 
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patties (continued) 
parol evidence rule, restricted to . . . . . . . . . . . . . . • . . . . . . 
underst.anding of, to affect a documcnt; sec PAROL EVIDENCE RULE. 
burden of proof upon; see BURDEN OF PROOF. 

Section 
2446 

Partner, admissions of . . . . . . . . . . . . . . . . . . . . . . . . 
Partnership, knowledge of, as evidenced by repute. . . . . . . . . . . . 

books of, IlS evidence . . . . . . . . . . . . . . . . . . . . . . . . 
admissions made after dissolution . . . . . . . . . . . . . . . . . . . 
evidence of subsequent, by prior . . . . . . . . . . . . . . . . . . . 
proof of, without producing instrument . . . . . . . . . . . . . . . . 
provable by reputation ................ . . . . . . . . 
books of, presumed correct. . . . . . . . . . . . . . . . . . . . . . 

behavior of, as evidence of danger. . . . . . . . . . . . . . 
Past Fact as "narrative" . . . . . . . . . . . . . . . . . . . . . . . 
Pastor; see CLERGYMAN. 
Patent Ambiguity in a document . . . . . . . . . . . . . . . . . . . 
Patent of Invention, producing original of assignment . . . . . . . . . . 

execution of 8..';signment of, proved by record . . . . . . . . . . . . . . 
inspection of machine before trial . . . . . . . . . . . . . . . . . . . 
infringement of, privilege for trade secret ..... . . . . . . . . . . 
corroboration required for prior discovery . . . . . . . . . . . . . . . 
privilege for application for. . . . . . . . . . . . . . . . . . . . . . 

against self-crimination in infrinJ!:ement of . . . . . . . . . . . 
degree of proof neceSl>ary to show anticipation of . . . . . . . . . . . . 

Patent Office, rules of evidence applicable to . . . . . . . . . . . . . . 
Patent of T.a.nd; see DEED; LAND-OFFICE. 

.. 1077 

.. 255 

.. 1074 

.. 1078 

.. 382 
1249, 1257 
.. 1624 
., 2537 
.. 461 
.. 1756 

· . 2472 
.. 1226 
.. 1657 
1161, 1862 
2212, 2374 
· . 2065a 
., 2377 
· . 2257 
.. 2498 
· . 4u, 4c 

Paternity, other intercourse as evidence of ..... . . . . . . . . . . . ]33, 134 
improper familiarities with others to disprove. . . . . . . . . . . . . . .. 133 
procuring of abortion as evidence of . . . . . . . . . . . . . . . . . . .. 282 
child's resemblance, as evidence of . . . . . . . . . . . . . . . . 166, 1154. 11G8 

sec also BASTARDY; NON-ACCESS. 
Patient, physician's testimony to illness of ..... . . . . . . . . . . . . 
expr~ions of pain b~ '.' . . . . : .' . . . . . . . . . . . . . . . . . . 
privIlege for commUnIcatIOns to phYSICian . . . . . . . . . . . . . . . . . 

Pavement, test when showing other injuries on, to evidence a particular injury . 
Payee, parol agreement of, collateral to instrument . . . . . . . . . . . : . . 

also BILL OF EXCHANGE; NOTE. 

6SS 
1718 
2380 

33 
2443 

Payment, possession of money, IlS evidence of . . . . . . . . . . . . . . 
possession of instrument, as evidence of . . . . . . . . . . . . . . . . 
offer of, as an admission . . . . . . . . . . . . . . . . . . . . . . . 
production of receipt for . . . . . . . . . . . . . . . . . . . . . . . 
IOdorsements of, as statements against interest . . . . . . . . . . . . . 
books of aecowlt as evidence of. . . . . . . . . . . . . . . . . . . . 
words accompanying, as • res gestre' . . . . . . . . . . . . . . . . . . 
agleement as t{) mode of, shown by parol ..... . . . . . . . . . . 
presumption of . . . . . . . . . . . . . . . . . . . . . . . . . . . 

from indorsement on note . . . . . . . . . . . . . . . . 

· 89, 224 
.. 156 
.. 1061 
1245, 1254 
1461, 1466 
1539, 1549 
.. 1777 
2436, 2444 
2517,2518 
.. 2134 

lapse of time as presumption of . . . . . . . . . . . . . . . 
see also CONTRACT; MONEY. 

• • • • 159,2517 

Pecuniary Condition as evidence of ability to make loan . . . . . . . . . . . 
as evidence of motive . . . . . . . . . . . . . . . . . . . . . . . . . . 

Pedigree, hearsay statements of; sec FAMILY HISTOIlY. 
statem!'nt in deposition to evidence . . . . . . . . . . . . . . . . . . . . 
of an animal, proved by reputation . . . . . . . . . . . . . . . . . . . . 

by registry . . . . . . . 4 • • • • • • • • • • • • • 

inquisition of, by the heralds . . . . . . . . . . . . . . . . . . . . . . . 
sec also ANIMAL. 

Peer, whether required to be sworn . . . . . . . . . . . . . . . . . . . . . 
Penalty, privilege not w disclose . . . . . . . . . . . . . . . . . . . . . . 
Penitent, pri~ilege for communications to prie.~t . . . . . . . . . . . . . . . 
Pennsylvania, local rules of evidence in; see WII.!.';; P.\ROL EVIDENCE RULE; 

A1'l'ESTING WITNESS. 
Pension Bureau, rules of evidence before . . . . . . . . . . . . . . . . . . 
Peonage; see CON'l'RACT OF SERVICE. 
Perambulations as evidence of boundary . . . • • • • • • • • • • • • • • • 

1098 
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224 
392 

1495 
1621 
1706 
1670 

182!j 
2257 
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PerformlLDce of official duty, pre5umeJ . . . . . . . . . . . . . . . . . . 
of contract, burden of proof of . . . . . . . . . . . . . . . . . . . . . 

Perjmy, other falsities, as evidencing intent in . . . . . . . . . . . . . . . 
in proving alibi . . . . . . . . . . .. . . _ . .. .. . .. .. . .. .. .. .. .. .. .. 
confession of, as disqualifying a witness . . . . . . . . . . . . . . . . . 

as impeaching a witness . . . . . . . . . . . . . . . . . . 
attempt, at subornation of . . . . . . . . . . . . . . . . . . . . . . . 
producing original of chancery answer in . . . . . . . . . . . . . . . . . 
in inadmissible deposition . . . . . . . . . . . . . . . . . . . . . . . 
penalty for, as a requirement. . . . . . . . . . . . . . . . . . . . . . 
in deposition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
in answer erroneously compelled and falsely givcn. . . . . . . . .'. . . . 
t\\"o-,\vitness rule ........ . . . . . . . . . . . . . . .. .. .. . . 
committed in disclosure for amnesty. . . . . . . . . . . . . . . . . . . 
doos not apply to .lct of swcaring or words . . . . . . . . . . . . . . . . 

to every detail of fact . . . . . . . . . . . . . . . . . . 
rule in ci vii cases . . . . . . . . . . . . . . . . . . . . . . . . . . . 
subornation of, one witne~s rule not applied . . . . . . . . . . . . . . . 
action for damage cau~ed bv . . . . . . . . . . . . . . . . . . . . . . 
testimony before grand jUIJ:, not privileged ............. .. 
who is an accomplice in subornation of ................ . 

see also F ALSEllOOD. 
Perpetuaxn memorilUD; see DEPOSITIOX. 
Person; see N.UIE. 
Person in Authority; see COXFESSION OF CltBIE. 
Personal Injury; see CORPORAL IXJURY. 

SectiOD 

· 2534 
· 2537 
· 342 
· 2i9 
· 527 
· 959 
960,962 
· 1216 
· 1349 
· 1831 
· 1832 
· 22i0 
· 2040 
· 2281 
· 2042 
· 2042 
· 2042 
· 2042 
· 2195 
· 2363 
· 2060 

Pharmacist, priviJegeJ ('ommunications to . . . . . . . . . . . . . . . . . 2382 
required by statute to file reports of sales of liquor . . . . . . . . . . . . . 2264 

Phonograph used to reproduce nuisance ('rent('cl hy noise . . . . . . . . . .. 795 
Photograph of a person, as used to identify him . . . . . . . . . . . . . . 660, 790 

used by a witness to illustrate testimony . . . . . . . . . . . . . . 790-797,2019 
wi tness using, need not be maker of . . . . . . . . . . . . . . . . . . .. 794 
verification of .., . . . . . . . . . . . . . . . . . . . . . . . . " 793 
objection to use of . . . . . . . . . . . . . . . . . . . . . . . . . .. 792 
X .. ray . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . .. . ... 795 
enlarged .. .. .. . .. .. . . . . . . . . . .. ................. 797 
of handwriting . . . . . . . . . . . . . . . . . . . . . . .. 797, 2010, 2019 
process judicially noticed. . . . . . . . . . . . . . . . . . . . . . . . . 2566 
of artificial settings (moving picture) . . . . . . . . . . . . . . . . . .. 798 

Physical traits to show race or nationulity. . . . . . . . . . . . . . . . . 165, 167 
inconvenience of production of evidence . . . . . . . . . . . . . . . . .. 1161 
traits, to evidence strength; see POWEll. 

Physician, character of, as defendant in malpractice . . . . . . . . . . 
eonduct, as evidencing negligence or incompetence of . . . . . . . . . 
unfair surprise in showing acts of incompetence by . . . . . . . . . . 
mode of treatment by another, as a standard of care . . . . . . . . . 
quulified to be an expert witness . . . . . . . . . . . . . . . . . . 
license to practice, as qualif};ng an expert . . . . . . . . . . . . . . 

· .. 67 
199,200,208 
· .. 208 
· ., 461' 
· . 56g,687 
· .' 569 

testimony of, to possible de\"elopment.~ in eorporal injury ...... . · .' 663 
acquaintance with person insane or disea.~ed . . . . . . . . . . . . . 
hypothetil:al question to; see HYPOTHETICAL QUESTION. 

· ., 689 

witne8s to value of services or .....................• 
patient's e"1>ressions of pain to . . . . . . . . . . . . . . . . . . . . . • 
character for skill . . . . . . . . . . . . . . . . . . . . . . . . . . . • 
amount of fee demandable as expert. . . . . . . . . . . . . . . . . . . . 
privileged not to attend court . . . . . . . . . . . . . . . . . . . . . • 
inspection of injured person by . . . . . . . . . . . . . . . . . . . . . . 
new method!! of securing unbinssed experts. . . . . . . . . . . . . . • . . 
judge's power to summon, as witness . . . . . . . . . . . . . . . . . • . 
malpractice by, medical testimony required in action for . . . . . . . . • . . 
privilege for patknt's communications to. . . . . . . . . . . . . . . . . . 
patient's communications to, privilege waived hy conknct . . . . . . . . . . 
privilege of, as attesting witness ., . . . . . . . . . . . . . . . . . . . 

see at~o MALPRACTiCE; OPINION RULE; POISON; PHYSICIAN AND PATIENT; 
MEDICINE (PRACTICE OF). 
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Physician Mld Patient, privileged communications . . . . . . . . . . . . . 
burden of proof of confidence. . . . . . . . . . . . . . . . . . . . . . . 
third person hearing. . . . . . . . . . . . . . . . . . . . . . . . . . . 
must be in professional character . . . . . . . . . . . . . . . . . . . . . 
not privil.eged on hYP'?thetical question involving privileged facts . . . . . . . 
consultatIOn of phYSICIans . . . . . . . . . . . . . . . . . . . . . . . . 
patient's belief of matters IJecessary to treatment . . . . . . . . . . . . . . 
communication may be by exhibitIOn . . . . . . . . . . . . . . . . . . . 
insanity observed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
privilege limited to tenor of communication ... . . . . . . . . . . . . . 
no application to partake in crime. . . . . . . . . . . . . . . . . . . . . 
request to commit crime . . . . . . . . . . . . . . . . . . . . . . . . . 
certificate of death . . . . . . . . . . . . . . . . . . . . . . . . . . . 
privilege is patient's ......................... . 
patient need not be party to cause to claim privilege . . . . . . . . . . . . 
Inference from claim. . . . . . . . . . . . . . . . . . . . . .. .. .. .. . 
claimed by representative of deceased . . . . . . . . . . . . . . . . ; . . 
"shall not be compelled" means "shall not be allowed" .......... . 
death does not terminate privilege .. . . . . . . . . . . . . . . . . . . 
ma.y be waived . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
waiver in insurance policy . . . . . . . . . . . . . . . . . . . . . . . . 

by conduct. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
by bringing suit for malpractice. . . . . . . . . . . . . . . . . . . 
by testifying . . . . . . . . . . . . . . . . . . . . . . . . . . . 

at fonner trial . . . . . . . . . . . . . . . . . . . . . . . . 
by asking physician to attest will . . . . . . . . . . . . . . . . . • 
by calling physician as witness ., ............... . 
by certificate in "proofs of death" .. . . . . . . . . . . . . . . . 
by persona! representative . . . . . . . . . . . . . . . . . . . . . 

see also PHYSICIAN. 

Section 
2380 
2381 
2381 
2382 
~82 
2382 
2383 
2384 
2384 
2384 
2385 
2385 

2385a 
2386 
2386 
2386 
2386 
2386 
2387 
2388 
2388 
2389 
2389 
2389 
2389 
2390 
2390 
2390 
2391 

[Examine analysis &f "Communications between Physicis.n and 
Patient," Vol. V, p. 201.) 

Ph1l!liological 'balts, as eVidenced by heredity . . . . . . . . . • . . . • 
as evidence of strength .......................• 
real evidence of. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Picture, of a parson or place, to illustrate testimony . . . . . • . • . . • • 

165, 167 
· 220 
• 1161 
• 790 

moving, sa evidence ... . . . . . . . . . . . . . . . . . . . 
!lee also PHOTOGRAPH; X-RAY. 

· 798 

Pier; see PREMISES. 
Pilot, as a necessary witness and th'!reforc cross-examinable . • . . • • • • • • 
Pimping; see ENTICEMENT FOR PROSTITUTION. 
Piracy; see ROBBERY; COPYRIGHT. 

917 

Pistol; see WEAPON. 
PIece, condition in one, evidencing that in another . . . . . . . . . . . • 

value at another, as evidence of value . . . . . . . . . . . . . . . . 
character of a WItness at s.nother . . . . . . . . . . . . . . . • . • . 
of birt~J death, etc., as evidenced by family hearsay. . . . . . . . . . . 
judiciallY notiCed . . . . . . . . . . . . . . . . . .. . . . .. .. . . . 

. 437, 438 

.. 463 
929,161.'5 

. . 1501 
2575,2581 

see also PREMISES. 
Plaintiff, character of, as evidence . . . . . . . . . . . . • . . . . . • • 

character of, as in issue or as mitigating damages . . . . • . . . . • . • • 
mode of evidencing character by conduct ..............•• 

• 64 67 
• 70-80 
192-213 

also P AR'I'IES. 
used to illustrate testimony ...............••..•. 

also DESIGN; SURVEY. 
Plat, used to illustrate a witness' testimony . . . . . . . • • • • • . • . . . 

790 

also SURVEY. 
Platfou n; see PREMISES. 
Plea. of truth as evidence of malice; DEFAMATION. 

of 'nolo contendere' as a.dmission • . . . . . . . . . . • . • . • 
of " ' " as admission ............................ . 

from evidence .. . . . . . . . . . . . . 
from judicial admission. . . . . . . . . . . 

rt ' ft.J • • as a pa y 8 Q\.ImlSSlOD .. • • .. • • • • • • • • • • • .. .. • • • • 

1100 

790 

· .. . ... 1006 
• 815, 1066, 1077 
· . . ... 2 
· .... 2589 
· . .. ". 1004 
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Pleading (continued) Section 
original in court records not produced . . . . . . . . . . . . . . . . . . . 1215 
statemen t in, to c"idencl! pedigree ................ . . . . 1495 
struck out for failurc to give discovery. . . . . . . . . . . . . . . . . . . 185ge 

see also JUDICIAL RIilCORD. 
Pledge; sec MORTGAGE. 
Poison, evidence t{) show knowledge of . . . . . . . . . . . . . . . . . . 

possession of, as indicating criminal design . . . . . . . . . . . . . . . . 
!!imilar acts to show intent in a<lministration of . . . . . . . . . . . . . . 
nature of, as shown by samples . . . . . . . . . . . . . . . '" . . . . 
symptoms, as ind!.cating nature of. . . . . . . . . . . . . . . . . . . . 
witness' eJo;perience as qualifying him . . . . . . . . . . . . . . . . . . 
statcmcnts wlrile cating poisoned lunch ................ . 

see also HOMIClDE. 
Poles, telegraph or telepl.une; see KEGLIGENCE; HIGHW.~ )'. 
Police-officer obtainil)g a confession; sce COXFESSIOX. 
Policy of insurancc; see INSURANCE. 

· 87 
· 238 
111,363 
· 439 
· 457 
· 568 
· 1750 

Political Opinion, expressions of ............... Hl5, 369, 465, 1732 
Political Party, membership as evidence of tenor of \'ote . . . . . . . . . .. 93 
Poll-book; see ELECTION. 
Popula.tion, as cvidenced by census . . . . . . . . . . . . . . . . . . . . 1671 

judicially noticcd . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2577 
Possession of tools, as evidcnce of a crime. . . . . . . . . . . . . . . . . 88, 238 

01 I.!hattcls to evidence erime . . . . . . . . . . . . . . . . . . . . 1.52, 238, 153 
of money, as evidence of loan or payment . . . . . . . . . . . . . . . .. 89, 224 

of larceny. . . . . . . . . . . . . . . . . . . .. 154, 2513 
of motive for crime, etc. . . . . . . . . . . . . . .. 392 

of a document, as evidence of knowledge. . . . . . . . . . . . . . . . .. 260 
O~ n d . . 10-,3 
CAoO a a mlss~on . . . . . . . . . . . . . . . . . . . . . . 
by opponent, as excusing non-production . . . . . . . . . . . 1199 

of receipts, etc., as evidence of payment . . . . . . . . . . . . . . . . .. 156 
of deed, to evidence delivery and execution of it ........ . . . . .. 157 
of land, continued after mortgage or sale as showin~ intent to defraud creditors. 160 

under ancient documcnt as evidE;tlcing gcnuineness. . . . . . . . . . 2141 
as ercating inference of deed ....... . . . . . . . . . . .. 157 
as evidenced by a lease or deed . . . . . . . . . . . . . . . . .. 157 

by payment of taxes . . . . . . . . . . . . . . . .. 157 
by ancient document . . . . . . . . . . . . . . . .• 157 
by declaration against interest. . . . . . . . . . . • . 1458 

of forged documents, as evidence of intent . . . . . . . . . . . . . . . •• 309 
of stolen goods, as evidence of larceny . . . . . . . . . . . . . . . . . . 152, 153 

other possession as evidence of intent . . . . . . . . . . . . • . . •• 324 
accused's explanations . . . . . . . . . . . . . . . . . . . . . . . • 1143 
presumption from . . . . . . . . . . . . . . . . . . . . . . . . • . 2513 

possessor's declarations of f3(;~ against interest . . . . . . . . . . . . . . • 1458 
assessment-books as evidence of ...................•. 1640 
statements about. boundary, by I) possessor; see BOCNDAR1ES. 
reputation about . . . . . . . . . . . . . . . . . . . . . . . . . . • • 1587 
opinion testimony to ........ . . . . . . . . . . . . . . . . • • 1960 
by grantor, raising presumption of fraud in sale. . . . . . . . . . . . . . . 2.504 
presumption of ownership from . . . . . . . . . . . . . . . . . . . . • . 2515 

of payx!1ent from, of receipt . . . . . . . . . . . . . . . . . . 2518 
of contmuance of . . . . . . . . . . . . . . . . . . . . 382, 2530 

of original document; ORIGINAL DOCU~EXT. 
Adverse POSSe8sWn 

ancient docume!lts, as evidence of. . . . . . . . . . . . . . . . . • 
knowledge of claim, as evidenced by repute ... . . . . . . . . . . 
possession of part, as evidencing possession of whcle. . . . . . . . . . 
under deed as evidence of boundaries . . . . . . . . . . . . . . . . 
oral admissions of title. . . . . . . . . . . . . . . . . . . . . . . 
statements made during, as 'res gestro' .... . . . . . . . . . . . 

as affecting presumptions of o"nership • . . . 
see also Doco~tE1>'T; DEED. . 

Possibility of doing or happening, as evidenced by instances. . . . . . . . . 

1101 
• 

• 157 
254,255 
· 378 
· 378 
· 1257 
· 1778 
· 1779 

• 
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Fosting in the mail; sec ~IAIL; POSTMARK. 
on a wall or fence, original not required . . . . . . . . . . . . . • . . . . 

Section 
1214 
151 

2152 
1674 

4c 

Post'l"iark, as evidence . . . . . . . . . . . . . . . . . . . . . . . . . . 
presuming genuineness of . . . . . . . . . . . . . . . . . . . . . . . . 
as an official statement '" . . . . . . . . . . . . . . . . . . . . . . 

PostmA.'lter General, rules of evidence before . . . . . . . . . . . . . . . . 
sec also MAIL. 

Poverty, as evidence of non-payment . . . . . . . . . . . . . . . . . . " 89 
as negativing probability of loan . . . . . . . . . . . . . . . . . . . . 80, 224 
as evidence of motive for a crime or trans:H·tion ............. 32, 392 
evidenced by assessor's books. . . . . . . . . . . . . . . . . . . . . . . 1640 

Power, physical, as evidence of an act. . . . . . . . . . . . . . . . . . " 85 
instances of physical, as evidCI}('e . . . . . . . . . . . . . . . . . . . " 220 

Power of Attorney; see AGEXCY. 
Pow&r of Legislature, to make rules of c\·idence. . . . . . . . . . . . . . . 
Preamble of statute; 500 RECITAL. 

7 

Preca.utions to remedy or prevent injury . . . . . . . . . . . . . . . . . 
Preferential Rules defined . . . . . . . . . . . . . . . . . . . . . . . 

282,461 
· 1172 

Pregna.ncy, events in, as evidcnced by birthmark ...... . . . . . . . 
admissible to show intercourse in rape, scdm·tion, etc. . . . . . . . . . . . 

see also BASTARDY. 

· 168 
· 168 

Prejudice, undue, 
by shewing particular criminal acts . . . . . . . . . . . . . . . . . . .. 194 

arts of negligence in civil cases . . . . . . . . . . " 199 
of unchastity . . . . . . . . . . . . . . . . " 200 
of employee or physician in negligence . . . . . " 208 

not applicable to conduct to show character in issue . . . . . . . . . . . . . . 202 
as affecting order of evidence . . . . . . . . • . . . . . . . . . . . . . . 1864 
in circumstantial evidence . . . . . . . . . . . . . . . . . . . . . . . . 1904 

Premises, owner's knowledge of defect, e\·idcnced by prior condition or injury " 252 
leased for gaming, proved by repute . . . . . . . . . . . . . . . . . . " 254 
repairs, as evidence of negligence . . . . . . . . . . . . . . . . . . . . 32, 283 
condition at another time or place, as evidence . . . . . . . . . . . . . . 437,438 
instances of condition or quality, as evidence . . . . . . . . . . . . . . " 451 
marks on, as avidence of identity . . . . . . . . . . . . . . . . . . . " 416 
similar injuries, as evidence of defect. . . . . . . . . . . . . . . . . . " 458 
similar precautions, as evidence of safety. . . . . . . . . . . . . . . . " 461 
photograph of, to illustrate testimony . . . . . . . . . . . . . . . . . " 790 
opinion evidence of location of . . . . . . . . . . . . . . . . . . . . " 1956 
inspection of, compellable at trial . . . . . . . . . . . . . . . .. 1162, 2194, 2221 

before trial . . . . . . . . . . . . . . . . . 1162, 1862 
presumption of defect, from accident .. . . . . . . . . . . . . . . . . . 2509 

Pxeparatlon, as evidence of crime . . . . . . . . . . . . . . . . . . . " 238 
Prtlpared Report, expert reading a . . . . . . . . . . . . . . . . . . . . 74CJ. 787 
Preponderance of eVIdence . . . . . . . . . . . . . . . . . . . . . . . . :-.498 
PreliCliption of titl~ by possession; sec POSSESSION. 

of physician, as pnvileged . . . . . . . . . . . . . . . . . . . . . . 
Presence as evidence of design to commit crime . . . . . . . . . . . . • 

shown in burglary to be for another purpose . . . . . . . . . . . . . • 
President, privilege of . . . . . . . . . . . . . . . . . . . . . . . . 

personal liability of one who signs as ... . . . . . . . . . . . . . • 
see also EXECUTIVE. 

Press Copies, as "riginals . . . . . . . . . . . . . . . . . . . . . . . 
Presumption of goOd character . . . . . . . . . . . . . . . . . . . • 

of continuity, founded on inference . . . . . . . . . . . . . . . . . • 
of innocence " " . " . " . .. . . " " " " " . . . . " " " " . " " . . 

not evidence in favor of aecuB<ld ... . . . . . . . . . . . . • • 
legal efT ect of . . . . . . . . . . . . . . . . . . . . . . . . . . . • 
distinction between, and inference. . . . . . . . . . . . . . . . . . . 
of law and fact . • . . . . . . . . . . . . . . . . . . . . . . . • • 
conrllJsive " . . " . " . . " .. " " " " " " " " " " " " " " " " . " " 

. conflicting, counter . . . . . . . . . . . . . . . . . . . . . . . . . 
of felonious intent from taking of goods . . . . . . . . . . . . . . . . 
possession of stolen goods as a " . . . . . . . . . . . . . . . . . • 

1102 

· . 2383 
" 238 
" 391 
2368-2372 
· . 2444 

" 1234 
" 290 
•. 437 
1732,2511 
• • 2511 
• . 2490 
· . 2490 
· . 2491 
• . 2492 
• . 2493 
· . 2511 
· • 2513 
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Presumption (continued) 
of title, from possession or payment . . . . . . . . . . . . . . . . . 
of consideration. . . . . .... . . . . . . . . . . . . . . . . . . . 
of legitimacy in bastardy .................... . 
of life, or death . . . . . ... . . . . . . . . . . . . . . . . . . . 

see also BCl<DEN OJo' PROOF. 
conclusive; see CONCLUSIVENESS. 

[Examine analysis of "Burdens and PresumFtions," Vol. Y, p. 4i7.) 
PrestH nptive evidence, as menning circumstantial evidence . . . . . . . 
Pretences, false; see REPRESENTATIONS. 

• 

Scc:tion 
· 2516-2518 
... 2520 
" .. 2527 
· . • 2531 

• • • 25 

Price; see SAI.ES; V ALOE. 
Price-current, as qualifying a witness to value . . . . . . . . . . . . . . . 

as admissible in evidence. . . . . • . . . . . . . . . . . . . . . . . . . 
719 

1704 
840 

2394 
Priast, confession to . . . . . . . . . . . . . . . . . . . . . . . . . . . 

privilege for communications to. . . . . . . . . . . . . . . . . . . . . . 
see also MARRIAGE; REGISTER. 

Priest and Penitent, privil!'ged communicationc; "!·,>,:I,':! by st:\t:ltc . . . . . . 2395 
• P • F" E 'd t t Ilk' - 13-nrna. aCle Vl ence, s atu es m 'mg . . . . . . . . . . . . . . . . I, .,., .' 

sufficient to go to jury . . . . . . . . . . . . . . . . . . , . . . . . . . 2494 
prim at 9 Evidence; see BEST EYIDENCE; ORIGl:;AL DOCL'm:NT: C(lPY. 
Principal, admissions of, against su:;ety . . . . . . . . . . . , . . . . . . . 

agent's admissions against . . . . . . . . . . . . . . . . . . . . . . . . 
undisclosed, shown by parol . . . . . . . . . . . . . . . . . . . . . . . 
joint, is accomplice . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Ion 
10i8 
2438 
2060 

see also AGEl'o'T. 
Printed Copy of public document 

sundry documents ...•...•.•............... 
reports of deci~ions . . • . . . . . . . . . . . . . . . . . . . . . . 
statutes . . .. .. .. . . .. . . . . . . . . . .. .. . . .. . . . . . . . . 

see also COPY. 
PI inted Matter, as a duplicate original . . . . . . . . . . . . . . . . . 

sample copies as evidence . . . . . . . . . . . . . . . . . . . . . . 
proving genuineness of 

., 1084 
1684, 1703 
.. 1684 

1234, 1237 
.. 440 

ne\\"spapers.. .. . .. . . . .. . .. . . . . . . .. . .. . . . . . . .. . .. . 2150 
2151 official statutes and reports. . . . • . . . . . . . . . . . . . . . . . 

see also BOOK; MAIL; NEWSP.\PER. 
Printer, official, authentication of copies of . . . . . . . . . . . . . . . . . 
Prior and Subsequent; see TIME; CONDITIO». 

1684 

PrislJn, escape from, as evidence of guilt ................. . 2i6 
2572 Private statute, judicial notice of . . . . . . . . . . . . . . . . . . . . . . 

Privies in interest, admissions of; see ADMISSIONS. 
Privilege 

I. 
II. 

From Att('7!ding 
From Te.stifying 

(a) in general 
(b) pl"u:ilcged topics 
(c) pritilegcd communications 

III. Sundry Rules 
I. From Atlending 

no privilege in general . . . . . . . . . . . . . . . . . . . . . . 
illness . .. . . . . . . . . .. . . . . . . . . . . .. .. . . .. . . . 

· . 2192 
· . 2205 

sex and occupation . . . . . . . . . . . . . . . . 
officers of government . . . . . . . . . . . . . . . 
distance from plaee of trial . . . . . . . . . . . . . 

· ........ 2206 
· . . . . . . 2206,2371 
· ........ 2207 

subprena. .. .. .. .. .. .. .. . . . . . . . . . . . . . 
expenses . . . . .. . . . . .. . . . . . . . . . . .. 

· . . . . . . . . 2199 
.. . . . .. . . . . noo 

n. From Testifying 
(a) in general 
: no privilege in general . . . . . . . . . . . . . . . . . . . . . . 

of ambassador .. . . . . . . . . .. . .. . . . . . . . . . . .. . . 
officers having eompulsory power . . . . , . . . . . . . . . . . . 
privilege nersonal to witness . . . . . . . . . . . • . . . . . . . 

, 

party may not object . . . . . . . . , . . . . .' . . . . 
party e:~. epting to improper ruling on privilege . . . . . . . 

1103 

2192-2194 
· . 2372 
· . 2195 
· . 2196 
· . 2196 
• • 2196 

• 
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Privilege (conliTlUcd) Section 
(b) privileged lopic.s 

Irrelevant matters. . . . . . . . . . . . . . . . . . . . . . . . . . 2210 
documents of title, etc. ., . . . . . . . . . . . . . . . . . . • . . 2211 

. witness required to describe deed for identification ........... 2211 
trade secrets . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2212 
customers' n:unes . . . . . . . . . . . . . . . . . . . . . . . . . . 2212 
official secrets ......................... 2375-2379 
theological opinion~ .....................•.. 221:3 
political votes .. . . . . . . . . . . . . . . . . . . . . . . . . . 2214 
waiver of voter's privilege . . . . . . . . . . . . . . . . . . . . . . 2214 
disgracing facts . . . . . . . . . . . . . . . . . . . . . 9s.t-987, 2216, 225!) 
bodily elqJOSUre . . . . . . . . . . . . . . . . . . . . . . . . . . . 2216 
partly interested . . . . . . . . . . . . . . . . . . . . . . . . . . 2217 

oJ!Jlonent compellahle . . . . . . . . . . . . . . . . . . . . . . 2218 
production of documents. . . . . . . . . . . . . . . . . . . . . 2219 
bodily exposure . . . . . . . . . . . . . . . . . . . . . . . . . 2220 
premises and chattels . . . . . . . . . . . . . . . . . . . . . . 2221 

witncs.'J interested . . . . . . . . . . . . . . . . . . . . . . . . . . 2222 
civil liability in generc.l . . . . . . . . . . . . . . . . . . . . . . . 2223 
for incriminatit~~ mattcrs in T('port made hy requirement of law. . . . . . 2264 
husband and WIfe; see :\IARITAL Ih:T,ATW!l:SIIII'. 
self-crimination; see SELF-CIUMlSATIOS. 

(c) privileged COIIIl/lllll'icali.olls 
in general . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2285 
mere pledges of privacy and oaths of sccrecy . . . . . . . . . . . . . . 2286 
clerks . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2286 
commercial agency . . . . . . . . . . . . . . . . . . . . . • • . . 2286 
hankers . .. . . . . . . .. . .. .. . .. . . .. . .. .. .. . .. . . . . . . . 2286 
trustees . . .. . . . .. . . . . .. . . . . . . . . . .. .. . . . . . . . 2286 
journalidts, etc. . . . . . . . . . . . . . . . . . . . . . . . . . . . 2286 
tclegrams • , . . . . . . . . . . . . . . . . . . . . . . . . . . . 2287 
of agent . . , . . . . . . . . . . . . . . . . . . . . . . . . . 2:301, 2317 
Ilttorney and client; see .-\'M'OUNEl' AND CLJ~:!l:T. 
husband lmd wife; see :-'IARITAL RELATJO!l:SlIIT'. 
physi!'ian and patient; see PUYSICIAN AND PATI};XT. 
petit jurors 

communications ..........•............. 2346 
impeaching a verdict ...... • . . . . . . . . . . . . . 2348-2356 

arbitrators . . . . • . . . . . . . . . . . . . . . . . . . . . • 2358, 2376 
grand jurors • 

vote and opinion . . . . . . . . . . . . . . . . . . . . • . • . 2361 
witness' testimony . . . . . . . . . . . . . . . . . . . . . . . 2362 
grounds for indictment ..................... 2364 
number of \'<)tes .., . . . . . . . . . . . . . . . . . . . . . 2364 

official communications . • . . . . . . . . . . . . . . . . . . . 2368-2379 
government and informer . . . . . . . . . . . . . . . . . . . . 2374 
state prosecutor ........................ 2375 
judge, conciliutor . . . . . . . . . . . . . . . . . . . . . . . . 2376 
reports of taxes, accidents, disease, ('t e. . . . . . . . . . . . . . . 2377 

physician llnd patient . . . . . . . . . .'. . . . . . . . . . . . 2380-2391 
priest and penitent • . . . . . . . . . . . . . . . . . . • . , . 239·1-2396 
olTer of compromise . , • . . . . . . . . . . . . . . . . • , , • • • 1061 

Ill. Sundry Ruuw 
as permitting proof by copy, for privileged document . . . . . , • • • . 1212 
as excusing production of attesting witness . . . . . . . . . . • • • •. 1317 
as allowing use of deposition . . . . . . . . . . . . . . . . . • • . . 1407 
claim ofl on cross-examination, !l8 excluding the direct testimony • • • .. 1391 
books ot llccount, frr!m productIOn " . . . . . . . . . . • 2193, 2205, 2286 

Probable Cause for prosecution or arrest, evidence of belief of . . . • . . . .. 258 
in malicious prosecution, burden of proof of ..• . . . • , . . . . . . . • 2539 

judge or jury to determine . . • . . . . • . . . . . 25.'>4 
Proba.te; W'LL; JUDICIAL RECORD; CERTIFU:D COPY; krrESTING WITNESS; 

ORIGINAL DOCUMENT, 

1104 
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Proce,edings, presumption of regularity of . . . . . . . . . . . . . . . . . . 
Proc8ss, special form to secure corporation books. . . . . . . . . . . . . . . 

statute may create new forms of . . . . • . . . . . . . . . . . . . . . . 

Section 
2534 
2200 
2193 

see also COMPULSORY PROCESS; JUDICIAl. ROCORDS; COX8TlTUTIONAL 
RULES; PRIVILEGE. 
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· . 2062 
· . 2239 

Rates of charge by railroad, conclusiveuess of official schedule . , . . . . . . . 
Ratifica.tion; see AGEXCY. 

1354 

Ration aJity of the rules of evidence . . . . . . . . . . . . . . . . . . 
Reading a prepared paper, by witness ..... . . . . . . . . . . . . 

a deposition to deponent before sif!;ning . . . . . . . . . . . . . . . . 
impeachment of skill of a witness ill. . . . . . . . . . . . . . . . . . 
scientific books to jury. . . . . . . . . . . . . . . . . . . . . . . . 

Real Evidence (or Autoptic Proferencc) 

" \) 
787, 1385 
.. 805 
" 991 
· . 1700 

defined. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2-4 
general principle and instances . . . . . . . . . . . . . . . . . . . . 1150-1152 

od f . t' . . . . . 11 :;2 m e 0 lnspcC mg . . . . . . . . . . . . . . . . . . . . .'. v_ 

place of inspecting .., . . . . . . . . . . . . . . . . . . . . . . . . 1152 
color, resemblance, appearance, etc., to 8how age, paternity, etc. .. . . . . . 1154 
exhibi tion of body as privileged . . . . . . . . . . . . . . . . . . . . . . 1155 
weapons, clothes, etc., in criminal rases . . . . . . . . . . . . . . . . . . 1157 
corporal injuries, in civil cases . . . . . . . . . . . . . . . . . . . . . . 1158 
indecent exhibition . . . . . . . . . . . . . . . . . . . . . . . . . . . 1159 
liquor sampled by jurors. . . . . . . . . . . . . . . . . . . . . . . . . 1159 
experiments, insanity, etc. . . . . . . . . . . . . . . . . . . . . . . . . 1160 
physic..u inconvenience of production .. . . . . . . . . . . . . . . . . . 1161 
view by jury . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1162-1167 
jury's view as evidence . . . . . . . . . . . . . . . . . . . . . . . . . 1168 
specimens of handwriting " . . . . . . . . . . . . . . . . . . . . . . 2020 
whether an inscribed chattel must be produced . . . . . . . . . . . . . . . 1182 
of premises, chattels, ete., discovery before trial . '. . . . . . . . . . . . . . 1862 

not privileged ..... . . . . . . . . . . . . . . . . . 2220, 2221, 2264 
Rauon for an act, h~rsay statement of. . . . . . . . . . . . . . . . . . . 1729 
Rauonable Doubt, proof beyond . . . . . . . . . . . . . . . . . . . . . 2497 
Reasonableness. other persons' conduct, lIB evidence of . . . . . . . . . . '. 461 

information received, as evidence of . . . . . . . . . . . . . . . . . . . . 1789 
opinion as to . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . ~ 1950 
judge or jury to determine . . . . . . . . . . . . . . . . . . . . . . . . 2553 

also KNOWLEDGE; NEGLIGENCE. 
of irrelevant evidence, by other irrelevant evidence . . . . . . . '. \15 
bad character in . . . . . . . . . . . . . . . . . . . . . . '. 58 

scope of testimony in . . . . . . . . . . . . . . . . . . . . . . . . 1873. 
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Re-call of a witness by opponent, whether it prevents impeachment . 
to Illlk 8.'S to a self-contradiction. . . . . . . . . . . . . . . . . 

Section 
. . . . 911-913 
. . . .. 1036 

see also EXAlII~ATION. 
Receipt received us an admission . . . . . . . . . . . . . . . . . . . . 

of land-office receiver, original required . . . . . . . . . . . . . . . . 
production of original, in proving payment . . . . . . . . . . . . . . . 
admissible us statmnent against interest . . . . . . . . . . . . . . . . 
varied by parol . . . . . . . . . . . . . . . . . . . . . . ~ . . . . 
presumption of payment. . . . . . . . . . . . . . . . . . . . . . . 

Receiver of stolen goods, knowledge as evidenced by repute . . . . . . . . 
as evidenced by other possession . . . . . . . . . . . . . . . . . . . 
thief not an accomplice of . . . . . . . . . . . . . . . . . . . . . . 

Recital in a deed, of another deed's contents. . . . . . . . . . . . . . . 
in a statute, whether concltL~ive. . . . . . . . . . . . . . . . . . . . 

whether admissible. . . . . . . . . . . . . . . . . . . . 
in a sheriff's deed, whether conclusive . . . . . . . . . . • . . . . . • 

whether admissible . . . . . • • . • . . • • • • • . 
in an ancient deed, of boundary or lost deed . . . . • • • • • • • • • • 

of pedi~ree . . . . . . . . . . . . . . ,. ,. • . . . 
in 3. will, ns evidence of pedigree; see FAMILY HISTORY. 

.. 156 

.. 1239 

.. 1245 
1456, 1460 
· . 2432 
· . 2518 
.. 254 
•• 324 
· . 2060 

12--.. -..), 
.. 1352 
•. 1662 
.• 1354 
•. 1664 
•• 1573 
•• 1573 

of consideration, varied by parol . . . • . • • . . . . . • • • • • • • • . 
Recollection 

2433 

(a) in gcnera.l 
(b) record of past recollcction 
(c) prc.~ellt recollection rcfrcshed 
(d) sundry rules 

(a) in general 
general principles . . . . . . . . . . . . . . . . . • . . . . . 
eross-examina tion to impeach . . . . . . . . . . . . • . . . . . 
" impression," "belief," etc.. . . . . . . . . . . . . .. . . . . . 
examining to grounds of recollection . . . . . . . . • . . . . . . 
distinction between past and present. . . . . . . . . . . . . . . 

(b) record of past recollection . . . . . . . . . . . . . . . . . • • • 

• • 725-730 
• ., 730 
· . 727-729 
· ., 730 
· ., 735 
734-754,800 

[distinguish from prcsent recollectiol1, illfra (c)! 
history and general principles . . . . . . . . . . . . . . . . • • • . 734, 739 
from stenographer's notes . . . . . . . . . . . . . . . . . . • • • 737, 751 

signature by attesting witness . . . . . . . . . . . . • . • • •. 737 
regular entries in course of business. . . . . . . . . . . . • •• 737,747 
notary's certificate . . . . . . . . . . . . . . . . . . . • • .• 737 

New York doctrine . . . . . . . . . . . . . . . . . . . . . • . •. 738 
written copies preferred to oral . . . . . . . . . . . . . . . . . . .• 739 
must be 'written. . . . . . . . . . . . . . . . . . . . . . . . . .. 744 
contemporaneous . . . . . . . . . . . . . . . . . . . . . . • . .. 745 
accuracy sworn to . . . . . . . . . . . . . . . . . . . . . . • . . 746,747 
at.testing witness testifying withou~ . . . . . . . . . . . . . . . . .• 747 
Massachusetts rule for regular entries . . . . . . . . . . . . . . . .• 747 
witness not the "''fiter . . . . . . . . . . . . . . . . . . . . . . ., 748 
original . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 749, 750 
verification of copy . . . . . . . . . . . . . . . . . . . . . . . ., 750 
stenographer's report from interpreter . . . . . . . . . . . . . . . •. 751 
transactIOns by several persons tbook-keeper and salesman, etc.) . . . . 751,752 
salesman deceased or unavailable . • . . . . . . . . . . . . . . . .. 752 
copier of statement as witness to . . . . . . . . . . . . . . . . . .. 752 
h . to t . 7"3 s owmg opponen........................ v 

handing to jury . . . . . . . . . . . . . . . . . . . . . . . . . ., 754 
(e) present recollectwn refreshed . . . . . . . . . . . . . . . . . . . . • 758-764 

[distinguished from past recollection, supra (b) 1 
general principle ......................... . 
any writing may be used . . . . . . . . . . . . . . . . . . . . . ., 758 
witness not the writer . . . . . . . . . . . . . . . . . . . . . . .. 765 

758 

origina.l . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 760 
contemporaneous . . . . . . . . . . . . . . . . . . . . . . . . .. 761 
depositIOns used. . . . . . . . . . . .. ............ 761, 904 
tQ refresh, of hostile witness ...... . . . . . . . . . . . • . .. 761 
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Recollection (continued) 
~howing to opponent. . . . . . . . . . . . . . . . . . . . . . . . . 
handing to jury . . . . . . . . . . . . . . . . . . . . . . . . . . . 
use by cross-cxlllnincr . . . . . . . . . . . . . . . . . . . . . . . . 

(d) 81lmir!l rules 

Section 
762 
763 
764 

refreshing the memory of one's own witIl~S by his prior ~el.f-contradiction. 905 
cross-examination to te~t . . . . . . . . . . . . . . . . . . . . . .. 995 
contradicting by showing failure of . . . . . . . . . . . . . . . . 1005, 1022 
lieU-contradiction by failure of .. . . . . . . . . . . . . . . . . 1037, 1043 
lost negotiable instrument provable by . . . . . . . . . . . . . . . ., 1267 
lost will provable by. . . . . . . . . . . . . . . . . . . : . . . ., 1267 
preference of copy of a document, to recollection of content,.:; sec COI'Y OF 

A DOCu~IEXT, 2. 
failure of recollection of attesting witnes.~. . . . . . . . . . . . . . 1302, 1315 
refreshing recollection by report of prior testimony . . . . . . . . . 737, 1328 

by seeing specimens of writings . . . . . . . . . . 2007 
stenographer's notes, as preferred to . . . . . • . . . . . . . . . . . . 1330 
report lL~ed by magistrate or clerk to aid . . . . . . . . . . . . . . .. 1667 
books of account u,.:ed as memoranda of . . . . . . . . . . . . . . . . 1560 

[Examine analv,;is of "Testimonial Recollection," Yo1. II, pp. 1,2.] 
Record, of stock-brand, :is e\'idence. . . . . . . . . . . . . . . . . . . . . 

of blL~ines3. used by witness not having pen::onal knowledge . . . . . . . . . 
of public office in hands of successive official~ . . . . . . . . . . . . . . . . 
of a predecessor, as qualifying a witne&~ to handwriting . . . . . . . . . . . 
production of, under original document rule . . . . . . . . . . . . . . . . 
of recollection of a witness; sec RECOLLEC"TIOX. 

150 
666 
665 
704 

1186 

of conviction of crime, to impeach a witness; sec COXYICTIOX ot" CRnIE. 
judicial; sec JUDICIAL RECORD. 
official, in general; sec PuBLIC DocnlExT. 
of conveyance; sec RECORDED CO;\;\·EYAXCE. 
voluminolL~, proved by slunmary . . . . . . . . . . . . . . . . . . . 1230, 1244 
of a.ssignlDcnt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1657 
absence of an entry in, how proved . . . . . . . . . . 1230, 1241, 1ti7R. 1957, 11178 
abstract of burnt . . . . . . . . . . . . . . . . . . . . . . . 1705, 2105, 2107 
copy received of torn or illegible . . . . . . . . . . . . . . . . . . . . . 1275 
certificate of effect of . . . . . . . . . . . . . . . . . . . . . . . . 1674, 1678 
certificate of search for original . . . . . . . . . . . . . . . . . . . . . . 1678 
d k t . t . . . . . . . . . 24e;0 oc 'e . IS no a . . . . . . . . . . . . . . . . . . . . u 

Recorded Conveyance 
record-book admissible, instead of copy of it . . . . . . . . . . . llSG, 1655, 2373 
conveyance on file in public officc . . . . . . . . . . . . . . . . . . . .. 1219 
production of origi,nal deed not required . . . . . . . . . . . . . . . . 1224-1227 
preference for certified copy. . . . . . . . . . . . . . . . . . . . . . .. 1273 

f . . . . 1?_-, 4 copy 0 a copy . . . . . . . . . . . . . . . . . . . . . . . . . 
d f . 1?--mo e 0 pro\'mg copy . . . . . . . . . . . . . . . . . . . . . . . . .. _, , 

production of attesting witne~s excu~ed . . . . . . . . . . . . . . . . 12!l0, 1318 
record admissible to proye contents and execution 

deeds, etc., lawfully recorded • . . . . . . . . . . . . . . . . . . 
record in another jurisdiction. . . . . . . . . . . . . . . . . . . 
unauthorized record . . . . . . . . . . . . . . . . . . . . . . . 
proof of other matters recorded . . . . . . . . . . . . . . . . . . 
certified and sworn copies . . . . . . . . . . . . . . . . . . . . 
whole of record must be copied . . . . . . . . . . . . . . . . . . 

kinds of certified copies admissible . . . . . . . . . . . . . . . . . . 

1648-1651 
.. 1652 
.. 1658 
.. 1654 
.. 1655 
· . 2109 
1677-1683 

certificate of acknowledgment, as evidence . . . . . . . . . . . . . . . . 1676 
assignment of invention-patent . . . . . . . . . . . . . . . . . . . . 
",·ill . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . 
government land-grant. ......... . . . . . . . . . . . . . . 
copy of ancient deed recorded ...... . . . . . . . . . . . . . . 
presumption of consideration . . . . . . . . . . . . . . . . . . . . . 

date. . . . . . . . . . . . . . . . . . . . . . . . . 
presnmption of delivery • . . . • . . . . . . . . . . . . . . . . . . 

notice . . . . . . . . . . . . . . . . . . . . . . . . 
seal . . .. . .. .. .. . . . . . . . . . . . . . . . . . . 

1111 

• 

· . 1657 
· . 1658 
· . 1659 
· . 2143 
· . 2520 
· . 2520 
· . 2520 
· . 2520 
• • 2520 
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Re-croSS-8xamination; see CROSB-E.'i:A)II:-;.\TIO:i; EXA~II:-;ATIO:-;, Ill. 
Re-direct Examination; see EXA~II:-;ATlON, HI; DIRECT EX.UllNATlON. 
Referee, statute declaring findings of, to be 'prima faC'ic' c\'i,lcl1C'e . . . . . 

as witness ~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Ref 011 nation of contract, in equity . . . . . . . . . . . . . . . . . . . 

degree of proof necessary for . . . . . . . . . . . . . . . . . . . . . 
Refresbment of Memory; see RECOLLECTION. 

Section 

· . 1356 
1012, 2484 
· . 2417 
· . 2498 

Refusal, to submit to a test, as p.vidC'nce of guilt . . . . . . . . . . . . . .. 27ii 
to escape, as evidence of innocence . . . . . . . . . . . . . . . . . . . 276, 293 
to produce witness or document, as evidence of a weak e:\.~l' . . . . . . . . 285-291 
to testify, prosecution for . . . . . . . . . . . . . . . . . . . . . . . . 'l?~0 ~~I 

to produce document, default as penalty for . . . . . . . . . . . . . . . . 1859c 
1641 Register of enlistment, as evidence . . . . . . . . . . . . . . . . . . . . . 

official, in general; see PUDLIC DOCU~IENT. 
Register of Deeds; see RECOHOED CO~.vEY.\Xn;. 
Register of IeIlTld-office; see LAND-OI'FlC~;. 
Register of Maniage, Birth, or Death, production of original rC'quircd . . 

not preferred to eye-witness of marriage . . . . . . . . . . . . . . . . 
preferred lIS proof of birth . . . . . . . . . . . . . . . . . . . . . . 
admissible as a deeeu.o;cd Jlerson's regular entr~' . . . . . . . . . . . . . 

as nn official record . . . . . . . . . . . . . . . . . . . . 
certified copy of, by custodian . . . . . . . . . . . . . . . . . . . . 
sworn copy of, by custodi:m . . . . • . . . . . . . . . . . . . . . . 
not rcquired in bigamy ......•... . . . . . . . . . . . . . 
copy of whole required .......•............... 
presumed genuine, from official custorly . . . . . . . . . . . . . . . . 
identity 8hown hy name . . . . . . . . . . . . . . . . . . . . . . . 
kept in a family, as evidence; sec FA)IILY HISTOIlL 

Register of Ship, whether eonc1ush'e . . . . . . . . . . . . . . . . . . 
whether admissible. . . . . . . . . . . . . . . . . . 
whether preferred evidence to title . . . . . . . . . . . 

1219, ]223 
· . 13a6 
· . 1335 
· . 1.523 
lfi·t2, 1646 
WS2, 1683 
· . 1710 
· . 20S8 
· . 210fi 
· . 2159 
· . 2529 

· . 1352 
1641, 1647 
· . 1339 

Registration of Title or Deed, proved by copy . . . . . . . . . . . . . 1225, 12:m 
whether conclusive . . . . . . . . . . . . . . . . . .. ..... 1::1-17, 1:~52 
whether admissible . . . . . . . . . • . . . . . . . . . . . . . . . . . 1647 
as a required fonnality ......................... 24.56 
as presuming delivery of deed ...................... 2.520 

no notice of prior deed ..................• 2520 
sec also RECORDED Cm,VEYAXCE 

Regular Entries, exception to the Hearsay Rule . . . . . . . . . . . . . 
history and statutes . . . . . . . . . . . . . . . . . . . . . . . 
as an aid to recollection; see RECOLLfX·TIO:'\. 

1. Regular Entries in gClZl'ral . . . . . . . . . . . . . . . . . . . . 
death, absence, etc., of entrant . . . . . . . . . . . . . . . . . . 
admissible to avoid mercant.ile inconvcnienc(' . . . . . . . . . . . . 
kind of business ....................... . 
duty to superior ........... . . . . . . . . . . . . . 
regularity . . . . . . . . . . . . . . . . . . . . . . . . . . . 
may be e,ddeneed by inspection of book . . . . . . . . . . . . . . 
contcrnporaneousness . . . . . . . . . . . . . . . . . . . . . . 
no motive to misrepresent • • . . . . . . . . . . . . . . . . . . 
oral reports ............. . . . . . . . . . . . . . 
personal knowledge . • . . . . . . . . . . . . . . . . . . . . . 
salesman and bookkeeper acting iointly . . . . . . . . . . . . . . 
fOnll of entry. . . . . . . . . . . . . . . . . . . . . . . . . . 
any interpretable mark suffirient. . . . . . . . . . . . . . . . . . 
absence of entry to negative transaction . . . . . . . . . . . . . . 
impeaching credit . . . . . . . . . . . . . . . . . . . . . . . . 
production of original . . . . . . . . . . . . . . . . . . . . . . 

II. Parties' Account-Books 
no clerk . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
C11.sh payments . . . . . . . . . . . . . . . . . . . . . . . . . 
goods delivered to third person . . . . . . . . . . . . . . . . . . 

1112 

· . I.'i17 
1518, 1519 

1521-1533 
1521, 1561 
lii21, 1530 
· . 1523 
· . 1524 
· . 1525 
· _ 152.'i 
· . 1526 
.1)')27.1641 
· . 1.528 
· . 1530 
· . 1530 
· . 1531 
· . 1531 
· . 1.531 
· . ] 531 
· . ]532 

· . 1538 
1539, lr,49 
· . 1540 
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Regular Entries (colltil/lled) 
specia.l contracts . . . . . . . . . . . . . . . . . . . . . . . . 
special contract proved, lIlay lise to ~how delivery. . . . . . . . . . 
kind of busine!;~ ....................... . 

of bool" . . . . . . . . . . . . . . . . . . . . . . . . . . 
of i telil . . . . . . . . . . . . . . . . . . . . . . . . . . 

each entry must be separate transaction . . . . . . . . . . . . . . 
contemporaneousness • . . . . . . . . . . . . . . . . . . . . . 
regularIty . . . . . . . . . . . . . . . . . . . . . . . . . . . 
honest appearance .... . . . . . . . . . . . . . . . ',' . . 
reputation for correctness . , . . . . . . . . . . . . . . . . . . 
l:lUppletory oath; cross examination . . . . . . . . . . . . . . . . 
used by or against Burviving party . . . . . . . . . . . . . . . . 
per$onal knowledge . , . . . . . . . . . . . . . . . . . . . . . 
party and sal'esman jointly !icting . . . . . . . . . . . . . . . . . 
fom} of entr'~. . . . . . . . . . . . . . . . . . . . . . . . . . 
must show delivery as well as order . . . . . . . . . . . . . . . . 
inlpeaching the book ............. . . . . . . . . . 
using the entries as admissions . . . . . . . . . . . . . . . . . . 
product ion of original; ledger and day-book . . . . . . . . . . . . 
effect of statutes . . . . . . . . . . . . . . . . . . . . . . . . 
using inadmissible, as memorandum to refresh . . . . . . . . . . . 
books of deceased clerk. . . . . . . . . . . . . . . . . . . . . . 

Section 

· . 1541 
.. 1541 
1542, 1547 
1548, ]558 
1543,1549 
.. 1549 
· . 1550 
· . 1547 
· . 1551 
· . 1552 
· . 1554 
· . 1554 
· . 1555 
· . 1555 
· . 1556 
· . 1559 
· . 1.557 
· . 1.55; 
· . Hi58 
· . 1560 
· . 1560 
.. 1561 

fExamine analysis of" Regular Entrbs," Vol. III, p. 2:,);.) 
Regularity of ollicial proceedings presumed . . . . . . . . . . . . . . . . . 
Regula.tions, of department, judicial notice of . . . . . . . . . . . . . . . . 
RelatioDship, hearsay statements, lIS evidence of; sec F.UIILY HISTORY. 

2534 
2572 

bearing on good faith in conveyance. . . . . . . . . . . . . . . . . . . . 
invoked by cOllnsel, disregardcd by jury . . . . . . . . . . . . . . . . . . 
in financial matters, to show bias of witness . . . . . . . . . . . . . . . . 

391 
949 
949 

Release, varied by parol ........................ . 2432 
see 1\180 DOCCl1EXT. 

Relevancy, distinguished from admissibility . . . . . . . . . . . . . 
with reference to real evidence . . . . . . . . . . . . . . . . . . 
general considerations affecting the rules of. . . . . . . . . . . . . 
distinguished from mininlUm probative value . . . . . . . . . . . . 

from weight or proof .... . . . . . . . . . . . . 
logical theory of ................ . . . . . . . . 
of character, distinguished from conduct to evidenee ch::rat'j<'f . . . . 
of fllcts admitted conditionally on further eviden!'e . . . . . . . . . 
distinction between definite und indefinite . . . . . . . . . . . . . 
no privilege for irrelevant matters. . . . . . . . . . . . . . . . . 
of question, no concern of witness . . . . . . . . . . . . . . . . . 

Religlous Belief, lIS disqualifying a '\;tness . . . . . . . . . . . . . 
!l.'I influencing a confession . . . . . . . . . . . . . . . . . . . . 
as impeaching a witness . . . . . . . . . . . . . . . . . . . . . 
of a dying declarant . . . . . . . . . . . . . . . . . . . . . . . 
!l.'I requisite for un oath . . . . . . . . . . . . . . . . . . . . . 
disclosure of, prh'i!eged . . . . . . . . . . . . . . . . . . . . . 

Renewal, Ilj,rreement for, shown by parol . . . . . . . . . . . . . . 
Rental Value, as evidenced by other persons' experience . . . . . . . 
RepaJrs, of a machine or place, to evidellce negligence . . . . . . . . 

to evidence control ........ . 
Repetition, of questions to a witness . . . . . . . . . . . . . . . . 

of defamatory utterances; see DE~'.UL\TJON. 

· . .. 12 
· . .. 24 
· . . . 27, 28 
.... 288 
· . .. 29 
· . . . 30-36 
• • • • 

. . 53 
" 14, 40, 1871 
· . .. 879 
· . . . 2210 

. . . 2210 
· . . 516, 518 
.... 840 
· . .• 935 
· . . . 1442 
· . . . 1817 
· . . . 2213 
· . 2436, 2445 
· ... 462 
· . . 32, 283 
.... 283 
.. .. 782 

Reply to letter by mail, as genuine . . . . . . . . . . . . . . . . . . . . . 2152 
2153 
1872 

to telegram ............................. . 
opponent's case in .......................... . 

see also LE'ITER. 
Report of an official ........................ . 

of injury made hy agent to principal. as privi1!'ged . . . . . . . . . . . 
1664-1672 
· . 2319 

of a see 1\1 AGISTRA"n). 
of title, etc. .. . . . . . . . . . . . . . . . . . . . . 1670 
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Report (continl/C/l) Section 
of a judicial decision 

by officially printed copy ...................... 1684 
by private printed copy . . . . . . . . . . . • . . . . . . . . . . . 1703 
of a magistrate; see MAGISTRATE. 

proving genuineness of. . . . . . . . . . . . . . . . . . . . . . . . . . 2151 
of particular business required by law, privilege for incriminating matters in . . 2264 
of testimony, kinds of; see FORMER T.JSTIMONY. 

prohibition of publication of . . . . . . . . . . . . . . . . . 1836 
of a clerk or bookkeeper; see REGULAR ENTRIES. 
ell.'Pert reading a prepared . . . . . . . . . . . . . . . . . . . . . . . 740,787 

Reporter, privilege for confidences made to ne\\'sp:1]lr'1' . . . . . . . . . . . . 2286 
see also NEWSPAi'ER; PUIl'.'TED MA'I'l'EH. 
see also PUBLIC DOCl'~m"'T. 

Report.s, sunriry . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 16i2 
Representation, kno\\'led~e of falsity of, 3B evidenced by relJutc . . . . . . .. 2.'>6 

as .evidenced by other falsc representations . . .'. .'. . . . . . . . ., 320 
Reputatlon 

1. J.,nnd-boulUwrics 111111 Land-customs 
2. Et'enh; of Gencml Ih~tory 
3. 11/ arriage and othe1' F(u;/s of Fal'l!ily 1I is/ory 
4. Moral Character of Party ar Witness 

. 5. SUluJry Fael.s prova/Jle by Reputatiun 
1. Land-boundaries and Land-cll.~/om8 

by perambulations . . . . . . . . . . . . . • • • • • • • • • • ., 1563 
matter must. be ancient . . . . . . . . . • . • • • _ • • • • • • . . 1582 
kind of reputation ...........••••••• ••••• 1583-1591 
private boundaries proved by. . . . . . . . . • • . • • • • • • • • • 1587 
p.ossession proved by . . . . . . . . . . . . . . . . . . • . • . . . 1587 
title proved by . . . . . . . . . . . . . . . . . • • . , . • . • . • 1587 
in proving title by adverse possession . . . . . . . . . . . . • • • . • 1587 
qualifications of, evidence . . . . . . . . . . . . . . . . . . . . . • 1588 
source of . . .. .. .. .. .. .. . .. . . .. .. . . .. .. .. .. .. .. . .. .. . .. .. . .. 1501 
fol'lO of reputation .................•..••• 1592-1595 
from old deeds, leases, maps, surveys, etc. . . • . . . . . . . . . . .• 1592 
f . , d' 1593 rom lur)' s ver let .. . .. . .. . .. .. . . . . . .. . .. . . . .. .. .. .. .. .. 
evidenced by judicial decree . . . . . . . . . . . . . • . . . . . . • 15P4 

. absence of, as evidence .•..................... 1595 
2. Events of General History 

ancient matters of general interest ..........,.... 1597-1599 
historical works to evidence . . • . • . • . . . . . . • . . . . . 1597, 1598 
judicial notice of . . . .. . . .. .. .. . .. .. .. .. .. . .. . . .. .. .. . .. .. .. 1599 
proved by scientific treatises . . . . . • . . . . • . . . . . . . . . . 1599 

3. Marriage and other Pac/s of Family History 
marriage . .. .. . . .. .. .. .. . . . .. .. .. .. . . .. .. .. .. .. .. .. .. .. .. 1609:-1604 
sufficiency of, evidence ......••..••.•.....•..• 1604 
absence .. .. . . . . . . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . . .. . .. .. 1605 
a:lcestl'Y . . .. . .. .. . . . .. .. .. .. .. .. .. .. .. .. . .. .. . . .. . .. .. .. .. 1605 
birth ... .. .. .. . .. . .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. . .. .. .. 1605 
death .. . .. . .. .. .. . .. .. . .. .. .. .. .. .. .. .. .. .. .. . .. .. . .. .. .. .. .. 1605 
legitimacy .. . . .. . .. . . .. .. . .. .. .. .. .. .. .. .. .. .. .. . . . .. .. .. .. 1605 
race . .. . . .. .. . . . .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. . .. .. .. .. 1605 
relationship ............................................ 1605 

'd . . 160" reBl ence. . .. . .. . .. . .. .. . . . .. . . .. .. .. . .. . .. .. .. .. .. .. u 

4. Moral Character of Party ar Witness 
reputation distinguished from character . . . . . . . . . . • . . 52, 920, 1608 

see also CHARACTEIt. 
as mitigatin~ damages in defamation .... . . . . . . . . . . . .• 209 
of deceased In homicide, to evidence accused's belief. . . . . . . . . ., 246 
of employee, to evidence employer's knowledge . . . . . . . . . . . .. 249 
of hmatic, insolvent, or partner, to evidence purchaser's knowledge . . . 253-255 
of arrested person, as evidenring probable cause ............ 2.'58 
qualifications of a witness to . . . . . . . . . . . . . . . . . . . . 691, 692 
witness to, cross-examined as to rumors . . . . . . . . . . . . . . 988, 1111 
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Reputation (continued) 
'prima facie' evidence of crime, under statute . . . . . . . . . . . . . 
constitutionality of using, as evidence . . . . . . . . . . . . . . . . . 
of honesty, reqilired for a party's account-book . . . . . . . . . . . 
place and extent of reputation . . . . . . . . . . . . . . . . . . 
time of reputation ...................... . 

Section 
1354 
1398 
1_-<) .. on ... 

1615-1616 
1618-1619 
1620, 1621 kind of character reputed (chastity, sanity, tempernnce, etc.) . . . . . 

to prove common offender . . . . . . . . . . . . . . . . . . . . 
of animal to e\idence disposition or pedigree . . . . . . . . • . . . 
v.itness' or party's character; see also CHARACTER. 

· . 1620 
· . 1621 

5. Sundry Focts provable by Repulal'wn 
of place of procuring abortion ............... '. . . . . 391 

1623 
1624 

solvency, wealth . . . . . . • . . . . . . . . . . . . . . . . . . . 

k~~~~~~POf pruin~~hi'p' : : : : : : : : : : : : : : : : : : : : : : 
• • 
mCOf}lOratlon .. .. . . . . • • • • . . . . . . . . . . . . . . . . . .. 

255 
1625 
1626 
1789 

misrellaneous facts . . . . . • . . . . . . . . . . . . . . . . . . . 
party's knowledge of a fact reputed . . . . . . . . . . . . . . . . . . 

see also K=-OWLEDGE. 
[Examine analysis of "Reputation," Yo\. Ill, p. 328.] 

Required Witness; sec 'WITXESS, V, VII, VIII. 
Resemblance of child, as e\idence of paternity .... . . . . . . . . . 

sec also IDENTITY. 
Reservation of judge's ruling . . . . . . . . . . . . . . . . . . . . . 
Res Gestm, other crimes admitted when a part of . . . . . . . . . . . . 

"coloring" as used in, doctrine . . . . . . . . . . . . . . . . . . . . 
complaint in rape, as part of . . . . . . . . . . . . . . . . . . . . . 
in robbery or larceny . . . . . . . . . . . . . . . . . . . . . . . . 
declarations about private boundary ................ . 
distinguished from circumstantial e,idcnce . . . . . . . . . . . . . . . 
confusion of, with declarations of intent • . . . . . . . . . . . . . . . 
statements of mental or physical condition . . . . . . . . . . . . . . . 

of the circumstances of an injury or affray . . . . . . . . . . 
after corporal injury .................. . 
of intent or motive . . . . . . . . . . . . . . . . . . . . 

exclamation of bystander as • . . . . . . . . . . . . . . . . . . . . 
loose usage of term . . . . . . . . . . . . . . . . . . . . . . . . . 
charge made in travail bastard's mother .... . . . . . . . . . . 
statements about . . . . . . . . . . . . . . . . . . . . . 
declarations by an . . . . . . . . . . . . . . . . . . . . . . 
plaintiff's conduct as ....•......... . . . . . . . . . . 
utterances in contract as . . • . . . . . . . . . . . . . . . . . . . . 
proofs of loss as. . . . .. . . . . . . . . . . . . .. . . . . . . . . . 
words accompanying the taking as, in conversion . . . . . . . . . . . . 
showing words as, in consideration . . . . . . . . . . . . . . . . . . 
accompanying statements in dedication as . . . . . . . . . . . . . . . 
claim of title as part. of .. . . . . . . . . . . . . . . . . . . . . . 
exclnmations in a mob or riot. . . . . . . . . . . . . . . . . . . . . 
exclamations on violent injury . . . . . . . . . . . . . . . . . . . . 
sundry applications . . . . . . . . . . . . . . . . . . . . . . . . . 
admission of agent or co-conspirator as ...... . . . . . . . . . . 

166, 1154 

.. 19 

.. 218 

.. 365 
1134, 1760 
1142, 17G2 
1563,1571 
· . 1715 
· . 1726 
1715-1740 
1745-1756 
· . 1747 
1714-1740 
· . 1755 
· . 1757 
· . 1764 
· . 1764 
1732, 1765 
· . 1770 
· . 1770 
· . 1770 
· . 1777 
· . 1777 

1"",... I , I 

· . 1778 
· . 1790 
· . 1745 
1757, 1796 
lO79, 1797 
· . 1715 distinguished from circumstan tial evidence . . . . . . . . . . . . . . . 

utterances a part of the issue, or verbal actsj sec HEARS.\Y RULE, Ill. 
genera! theory of doctrine • • • . . . . . . . . . . . . . . • . . . . 1745, 1768 
history of phrase . .. .. . .. .. .. . . . . . . .. . . . . . . . . . . . . . . 1767 

see also SPONTA~"EOUS EXCLAMATIOXSj VERnAL ACTS; l\IENT.~L CONDITION, 
DECLAR.\Tl.ONS OF. 

[Examine analyses of "DecIarationsof a Mental Condition," "Sponta-
neous Exclamations," and "\' erbal Acts," VoI.la, pp. 678,735, no.] 

Residence. evidenced by prior residence. . . . . . . . . . . . . . • . . . . 
search as evidence of non-residence . . . . . . . . . . . . . . . . . . • . 
evidence by family repute . . . . . . . . . . . . . . . . . . . . . . . . 
presumed to continue . . . . . . . . . . . . . . . . . . . . . . . . .. . 

. see also DO~!lCIL. 

382 
667 

1605 
2530 

Rea ipsa loquitur . . . . . . . . . . . . . . . . . . . . . . .. .. .. .. . 24J 2509 
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Rssistan C6, as evidence of guilt . . . . . . . . . . . . . . 
Responsive Answer required to interrogations . . . . . . . . 

motion to strike out non-responsive answer. . . . . . . . . 
in equity, whole may be used. . . . . . . . . . . . . . . 

Return, of sheriff ................... . 
of sllrVeyor. . . . . . . . . . . . . . . . . . . . . . . 
of sundry officers . . . . . . . . . . . . . . . . . . . . 
distinguished from certificate . . . . . . . . . . . . . .'. 

Revocation, testator's utterances as evidence . . . . . . . . 
testimony required for. . . . . . . . . . . . . . . . . . 

Reward, as impeaching a witness . . . . . . . . . . . . . . 
as excluding a confession. . . . . . . . . . . . . . . . . 

Riot, other acts, as evidencing . . . . . . . . . . . . . . . 
see also MOB. 

Road; see HIGHWAY. 

Section 
· . . . . . .• 276 
· . . . . . .• 785 
· . . . . . .. 18 
· . . . . . . . 2123 
· . . . . . 1664, 1670 
· . . . . . .. 1665 
· . . . . . . . 1672 
· . . . . . .. 1674 
· ..... 1734, 1782 
· . . . . . . . 2051 
· . . . . . .. 969 
-; . . . . . .. 835 
· . . . . . .. 367 

Robbery, possession of goods or money, as evidence of . . . . . . . . 
other crimes, as evidencing intent. . . . . . . . . . . . . . . . . 
by threatening demands . . . . . . . . . . . . . . . . . . . . . 

153, 154, 2513 
· . .. 351 
· . .. 352 

motive for . . . . . . . . .. . . . . . . . . . . . . . . . . . . .... 392 
owner's complaint after, as ' rea gestre' ............. . 
proof of identity in; sec IDENTITY. 

· . 1142, 1762 

Roentgen-ray photograph. . . . . . . . . . . . . . . . . . . • . . . • • 795 
see also X-RAY. 

Roman Ca,thQlic as a witness; sec RELIGIOUS B'€LIEF. 
Rule, "Putting under the rule"; see SEPARATIOS OF WITNESSES. 
Rules of Court, judicially noticed . . . . . . . . . . . . . . . . . 

limiting right of cross· examination to one counsel . . . . . . . . . . 
Ruling upon objections . . . . . . . . . . . . . . . . . . . . . • 

error of, 1\.." ground for new trial. . . . . . . . . . . . . . . . . . 
Rumors, on cross-examination of a witness to reputation . . . . . . . 

distinguished from reputation, to prove character . . . . . . . . . . 
see also DEFA.'d.\TION. 

s 

· • • • 2578 
· ... 783 
· . •. 19 
· . .. ?1 
197, 988, 1111 
· . .. 1611 

Safety of machine, premises, etc., as evidenced by other instances . . . . . . 451, 461 
• • opInIon as to . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1949 

Sa.Uor; sp.e MILITARY RECORDS. 
Saies, course of business in, as evidence of a transaction. . . . . . . 94, 372, 377, 379 

of liquor; see LIQUOR-SELLING. 
of other property, as evidence of value . . . . . . . . . . . . . . . . . . 

as qualifying a witness to value ............ . 
as evidence of intent; see FRAUD; FALSE REPHESENTATIONS; 

FRAUDULENT TRANSFERS. 
price, etc., as evidence of a motive .. . . . . . . . . . . . . . . . . . . 
aecres.se of, s.s evidence of nuisance, etc. . . . . . . . . . . . . . . . . . . 
production of iastrwnent, in proof of fact of . . . . . . . . . . . . . . . . 
buyer's utterances, used against seller's creditor. . . . . . . . . . . . . . . 
intent of debtor in . . . . . . . . . . . . . . . . . . . . . . . . . . . 
presumption of fraud aJ?plicable to . . . . . . . . . . . . . . . . . . . . 
books of account, as eVidence of; see REGULAR ENTRIES. 
warranty in, shown by parol . . . . . . . . . . . . . . . . . . . . . . . 
statute of frauds applied to ...................... . 

see also GRANTOR. 

463 
714 

392 
462 

1247 
1779 
1967 
2504 

2434 
2454 

Salesman, using entry to aid recollection; see RECOLLECTION; REGULAR ENTRIES. 
Sample, as evidence of an entire lot ... . . . . . . . . . . . . . . . .. 439 
Sanity (or Insanity), conduct as evidence of . . . . . . . . . . . . . . . . 228-235 

hereditary, as evidence of . . . . . . . . . . . . . . . . . . . . . . .. 232 
capacity of insane person to testify . . . . . . . . . . . . . . . . . . . 492-497 
of testator, qualification of witness to will a.~ to . . . . . . . . . . . . . .. (IS!! 
witness' experience in, or knowledge of ............... 568, 688, 689 
witness' insanity, in impeachment. . . . . . . . . . . . . . . . . . . .. 932 

1116 

, 



INDEX OF TOPICS 
[Vol. I, II 1-724; Vol. II, Ii 725-1359; Yol. Ill. H \360-\863; Vol. IV, Ii 1864-2284; Vol. V, U 2285-2597) 

Sanity (or Insanity) (continued) Section 
inspection of insane person by tribunal ...... . . . . . . . . . . . . 1160 
insanity excusing absence of an attesting witness . . . . . . . . . . . . . . 1316 

of a deponent . . . . . . . . . . . . . . . . . . 140S 
of a declarant of facts against interest . . . . . . . 1456 
of a maker of regular entries ......... 1521, 1561 

insanity disqualifying dying declarant . . . . . . . . . . . . . . . . . .. 1445 
provable by reputation . . . . . . . . . . . . . . . .. ....... 1621 

by inquisiti?n of lunacy . . . . . . . . . . . . . . .'. . . . . . 1671 
by declaratIOns of testator .................. 1738-1740 
by opinion testimony . . . . . . . . . . . . . . . . . . . . 1933-1938 

of attesting witness . . . . . . . . . . . . . . . . .. 1936 
• 

of lay witness . . . . . . . . . . . . . . . . . . . . 1933 
by inspection. . . . . . . . . . . . . . . . . . . . . . . . . . 2220 

burden of proof of ......................... 2500, 2501 
in criminal trials . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2501 
presumed to continue . . . . . . . . . . . . . . . . . . . . . . . . . . 2530 
hypothetical q11estion as to; see HYPO'I'liETIC .... L Ql'E~TIO:';. 

see also LUXATIC; INSA."'ITY. 
Scandal, in pleading . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Schoolma.ster, evidence of standard of discipline of .. . . . . . . . . . . . 
Science, men of, as witnesses; see EXPERT 'YITXESS. 

2216 
461 

instruments and ta.bulated data. of, used by a witness . . . . . . . . . . 
books of, physician's testimony based on. . . . . . . . . . . . . . . . 

used in evidence . . . . . . . . . . . . . . . . . . . . . . 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . 

Scienter; see KNOWLEDGE; OWNER; ArmIAL. 
Scientific Booksj see LEARNED TUE.\TISES; SCIENCE. 
Scintilla. of evidence . . . . . . . . . . . . . . . . . . . . . . . . . 
Scrip, of land grant; see DEED. 
Seal, official, as authenticating a document 

· 665, 795 
.. 688 
1690-1700 
· . 2566 

• • 2494 

general principle . . . . . . . . . . . . . . . . . . . . . . . . . . 2161,2162 
seal of State . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2163 

of court or clerk .......................... 2164 
of notary .............................. 2165 
of sundry officers . . . . . . . . . . . . . . . . . . . . . . . . . . 2166 

official signatures . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2167 
title to office . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2168 

P.ttested copy under ,;eal . . . . . . . . . . . . . . . . . . . . 1679, 16S0, 1681 
corporate ,;eaL~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2169 
history of, as making documents . . . . . . . . . . . . . . . . . . . . . 2426 
fOnIl of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2456 
presumption of consideration from . . . . . . . . . . . . . . . . . . . . 2520 
existence of, indicated in copy of recorded deed . . . . . . . . . . . . . . . 2105 
judicial notice of foreign . . . . . . . . . . . . . . . . . . . . . . . 2166, 2566 
of foreign court of admiralty presumed genuine . . . . . . . . . . . . . 1681, 2164 

Sea.rch, evidence obtained by illegal . . . . . . . . . . . . . . . . . . . . 2183 
for lost document . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1194 
for entry not found in record . . . . . . . . . . . . . . . . . . . . . . . 1230 
for entry or document in official record, custodian's certificatc of . . . . . .. 1678 
for attesting witness. . . . . . . . . . . . . . . . . . . . . . . . . .. 1313 

Seaworthiness, presumption of . . . . . . . . . . . . . . . . . . . . . . 2433 
• Secondary Evidence, are there degrees of. . . . . . . . . . . . . . . . .. 1268 

Secret of tracie, as privileged. . . . • . . . . . . . . . . . . . . . . . 2212, 2376 
of State . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2378 
of friendship . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2285 
promise to keep, not privileged . . . . . . . . . . . . . . . . . . . . . . 2286 

see also PRIVILEGE. 
Security, agX'eement to hold deed as, Bhown by parol . . . . . . . . . . . .. 2437 

higher, for same debt, merger presumed . . . . . . . . . . . . . . . . . . 2540 
Sedition, other acts as evidencing intent . . . . . . . . . . . . . . . . .. 367 

other persons' utterances, as a standard of 10\,:11ty ........... " 465 
putting in the whole of an utterance. . . .'. . . . . . . . . . . 2097, 2115, 2119 

see also DEFA.'dATIONj TREASON. 
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Seduction Section 
character of the woman as in issue or mitigating damages . . . . . . . 75, 76, 77, 79 
poverty as bearing on probability o[ . . . . . . . . . . . . . . . . . . .. 392 
evidenced by pregnancy . . . . . . . . . . . . . . . . . . . . . . . " 168 
sexual desire as evidencing . . . . . . . . " . . . . . . . . . . • . . .. 401 

as negativing promise of marriage in . . . . . . . . . • . . " 401 
not evidence of prior promise of marriage . . . . . . . . . . . . . . . .. 1770 
statutory action or crimiual prosecution for .. . . . . . . . . . . . . .. 79 
father's action for, of daughter . ' . . . . . . . ' . . . . . . . . . . .. 210 
intercourse of third person, as evidenC',c of paternity . . . . . . . . . . . " 133 
acts of unchastity, as dcfeating prosccution or mitigating damagrs . . . . . 205, 210 
meaning of "chn.ste character" m action for . . . . . , . . . . • . . . •. 205 
acts of unchastity after, not, relevnnt . . . . . . . . . . . . • • • . . " 205 
rebuttal of test.imonv to unchaste character in , . . . . . . . . . . • . .. 1620 
unfnir surprise in showing crmduct . . . . . . . . • . . • . . • • . • .. 205 
privilege against self-crimination in . . . . . . . . . . . . . . . • . . . . 2257 
other intercourse, as eYidcncing intent or motive . . . . • . . . • . . . . 360, 398 
who is accolnplice in ....................... ~ . . 2000 
uncorroborated compbinant . . . . . . . . . . . . . . . . . . . . . . . 20tH 
\"hat is corroborat.ive evidence in . . . . . . . . . . . . . . . . . . . , . 2062 
marital privilege in . . . , . . . . . . . . . . . . . . . . . . . . . . . 2239 
proof beyond a reasonable dO~lbt . , . . . . . , . . . . , . . . . . . . . 2498 

Seizure, evidence obtained by iiJl'~nl . . . , . . . . . . . . . . . . . . 2183, 2264 
Selective SelYice Act, other offences to e\'icicnce intent to violate . . . . . .. 360 
Self-contradiction, as impeaching a witness 

one's O\\~ vdtness. . . . . . . . . . . . . . . . . . . . . . . . . . 
general theory . . . . . . . . . . . . , . . , . . . . . . . . . . . 
unfair surprise in . . . . . . . . . . . . . . . . . . . . . . . . . . 
collateral fncts excluded . . . . . . . . . , . . . , , . . . . . . . . 

. 902-906 

.. 1017 

.• lOU) 

.. 1020 

.. 1021 

.. 1022 
1025-1039 
1027, 1029 
1040-10-1:3 

material r acts ........................ . 
bias, knowledge, ski11, etc. . . . . . . . , . , , . . . . . . . . . 

preliminary question to witness , . . . . , . . , . , . . . . . . . . . 
time and plnce of incoruist<:nt statement, asked . . . . . . . . . . . . . 
what is a self-contradiction. . . . . . . . . . . . . . . . . . . . . . 

· . . . . . ., 1041 
, . 

oplnlon . . . . . . . . . . . . . . . . . . . . . 
silence, omission to claim or speak . . . . . . , . . 

explaining away the inconsishmcy. . . . . . . . . . . . . 
joining issue on the explanation, . . . . , . . . . . . . . 
putting in the whole. . . . . . . . , . . . . . . . . . . 
distinguished from a party's admil>sions or confessions . . . . 

· . • • . • ., 10-12 
· . . . . . . . 1044 
· . . . . . ., 1046 
· . . . . . . . 1045 

[Examine analYSIS of "Self-contradiction," Yol. II, p. 457.] 
· . . . . . 821, 1051 

Self-crill}jna.tion, P!i7i1ege against 
(a) in general 
(b) kinds of facts protected 
(c) form of disclosure protected 
(d) mode. and effect of making claim 
(e) waiver of prit-ilcge 
(f) criminality removed 

. " (3) in general 
history ........................ . 
policy . . . . . . . . . . . . . . . . . .. . . . . . . . 
application to grand jury ......... . . . . . . . 

to legislature, etc.. . . . . . . . . . . . . , . 
in bankruptcy. . . . . . . . . . . . . . . . . . . . . , 
constitutional sanction. . . . . . . . . . . . . . . . . . 
common law not changed . . . . . . . . . . . . . . . . 
applies to witness as well as accused. . . . . . . . . . . . 
applies in aU proceedings. . . . . . , . . , . . . . . . . 
of corporation, by facts obtained from third person . . . . . 
distinguished from confession-rule. . . . , . . . . . . . . 

· . . . . . 2250 
· . . . . . 2251 
...... 2252 
· , . . . . 22.')2 
., 2257, 2260, 2282 
· . . . . . 2252 
· . . . . . 2252 
· . . . . . 2252 
· . . . . . 2252 
· . . . . . 2281 
· . 823, 850, 2266 

(b) kiruL! offacts protecled 
civil liability . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2254 

22.')5 
2256 

infamy ................. . . . . . . . . . . . . . 
forf ei tmc .............. . . . . . . . . . . . . . . . 
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Self-en mination, Privilege against (continued) Section 
?2-_ ;)1 

2257 
l)Cnal t~.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
set! uction '" . . . . . . . . . . . . . . . . . . . . . . . . . . 
nclulten' . . . . . . . . . . . . . . . . . . . . . . . . . . . - '>25-· . . .. I 
foreign crilnc . . . . . . . . . . . . . . . . . . . . . . . . . 
crime of third person . . . . . . . . . . . . . . . . . . . . . 

of corporation. . . . . . . . . . . . . . . . . . . . . . 
of cOIJlorntion distinguished from official's personal privilege . 

report requIred by law. . . . . . . . . . . . . . . . . . . . . 

.. . 2258 
· . . 2259 
2'259a, 2'>..59/i 
.. . 2259c 
· . . 2259d 
· . . 2259 
.. . 2260 
· . . 2261 

public record:! .-. . . . . . . . . . . . . . . . . . . . . . . 
facts tending to criminate . . . . . . . . . . . . . . . . . . . 
fact:! furnishing a clue . . . . . . . . . . . . . . . . . . . . . 
books requirl'd'in' law to be kept . . . . . . . . . . . . . . .'. . . . 2"..59.-: 
oral report required by law. . . . . . . . . . . . . . . . . . . . . . 2Z59r1 

(c) form of disclo~ure pro~ctcd 
testimonv . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22(j~1 
documen"t.<; anll chattels . . . . .. ................ 2264 
bodily exposure. . . . . . . . . . . . . . . . . . . . . . . . . . . 2265 
confe,,"~iolls . . . . . . . . . . . . . . . . . . . . . . . . . 823, 850, 2266 
confcs.."ions di:ltingui~hed from . . .. ...... . . . . . . . . 2266 
opponent's proof of <io('ument hy ('opy . ............. 120i, 1209 
evidence obtained by illegal ""izure . .. . ............ 2183 

(d) morte awl effa/ rif /1UlkiTl!/ claim 
notice to prodllC'c document privileged . . . . . . . . . . . . . . . . . 2268 

. . . . . . . . . 2268. 2277 crol'."-Cxamination to character . . . . . . . . 
• . i' . JU( ge s wanung. . . . . . . . . . . . . . . . . . . . . . . . . . . 

claim by party or counl'cl . . . . . ., ............. . 
221m 
2270 

. . . . . . . . . . . . 22iO cfiect of erroneolL'; complll~ion . . . . . . . 
counsel cannot claim fur witnc.<" . . . . . . • • • • • • • • • • • • 

judge dcterminc.'! claim ...... . . . . . . . . . . . . . . . . . 
what con~titutes cOlllpul'Sion . . . . . .. . . . . . . . . . . . . 2270 
infcrenc(''; from claim . . . . . . .. . .......... . 2272, 2273 

. . . . . . . . . . 2272 comment bv counsel on accused's failure' to t('.-tir,· 
(e) 'UYliv~.,. of piil'i{;:gc • 

b t t 2'>--yconrac .............................. _It> 

b I ta t t · '>'>-" <)<)-0 Y vo un ry es Imony . . . . . . . . . . . . . . . . . . . . . __ I u-~_I ,~ 
mu'St he claimed at outset if I1t all. . . . . . . . . . . . . . . . . . . 22i6 
distinction between ordinary witncss and :Ill ae('U~l'(1 .......... 22;6 • 
waiver at olle trial is not, for later trial . . . . . . . . . . . . . . . . 227li 
impeaching accused's character Oil stand . . . . . . . . . . . . . . . . 
cross-examining to one's own case. . . . . . . . . . . . . . . . . . . 
weight of credit to be given accused's t{)Stilllony . . . . . . . . . . . . 

(0 crim inality removed 

22'i7 
2278 
2278 

by acquittal . .. .. .. .. .. .. .. .. .. . .. . . . . . . . . . . . .. . . . . 2279 
by lap~e of timc ................ . . . . . . . . . . 2279 
by pn. rdon .. . . . . . . . . . . .. . . . .. . . . . . . . . . . . . . 2280 
by promise of immunity by prosecutor. . . . . . . . . . . . . . . . . 2280 
disgracing fact.~ . . . . . . . . . . . . . . . . . . . . . . . . . . . 2280 
by st~tutory amnesty or immunity . . . . . . . . . . . . . . . . 2281, 2282 

testimony not to be used. . . . . .' ............ 2283 
[Examine analysis of "Privilege for i'elf-eriminnting Facts," Vol. 

IV, p. 794.] 
Self-defence, burden of proof of . . . . . . . . . . . . . . . . . . . . . . 2512 

character of deceased by homicide, to evidence . . . . . . . . . . . . . . 63, 246 
threats of decea.sc<l by homicide, to evidenC'e . . . . . . . . . . . . . . . 110, 247 
acts of violence, to mridence . . . . . . . . . . . . . . . . . . . . . . 198, 248 

see also HOMICIDE. 
Self-infliction of harm by injured person, !IS exollf'rating deff'ndant .... . 132, 143 
Self-SEIning Statements, admissibility of ............... 1732, 1 i65 
Semjnole Indiansj see INDIANS. 
Sentence. incrcase of, by prior convictions ................ . 

of conviction of crime, as affecting It witness; see CONVICTION Qt' CRnIE. 
Separate Estate, wife as witness to ................... . 

presumption of gift to or from . . . . . . . . . . . . . . . . . . . . . . 
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2526 
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Separation of Witnesses, history, statutes . . . . . . . . . . . . . . . . . 
Hcction 

1837 
1838 
1839 
1840 
1840 
1840 
1841 
1842 
1869 

probative effect . . . . . .. . .. . . . . . . . . . . . . . . . . . . . . . 
demandable lIS of right ........... . . . . . . . . . . . . . . 
mode of procedure . . . . . . . . . . . . . . . . . . . . . . . . . . . 
time for rcquestine; . . . . .. . . .. . . . . . . . . . . . . . . . . . . .. 
by whom request IS mnde . . • . . . . . . . . . . . . . . . . . . . . . 
persons to be included . . . . . . . . . . . . . . . . . . . . . . . . . . 
disqualification for disobedience. . . . . . . . . . . . . . . . . . . . . . 
party testifying first on his own side. . . . . . . . . . . . . . . . . . . . 

ServILDt; see EMPLOYEE; SER\'lcr;S. 
Senice of v.Tit, proof of, without production . . . . . . . . . . . . . . . . . 
Service, contract for personal; sec CO;>;TRACT OF 8EHnn:. 

1249 

Services Rendered, value lIS evidence of price agreed. . . . . . . . . . . 
opinion lIS to value of . . . . . . . . . . . . . . . . . . . . . . . . 
capacity or quality,.lIS ShOv.'1 by effects . . . . . . . . . . . . . . . . 
prICe of other, as eVidence of value . . . . . . . . . . . . . . . . . . 
value of, by attorney . . . . . . . . . . . . . . . . . . . . . . . . 

by physician . . . . . . . . . . . . . . . . . . . . . . . . 
qualifications of a witness to vallie . . . . . . . . . . . . . . . . . . 
gratuitous, of a child .. . . . . . . . . . . . . . . . • . . . . . . 

Servitude, as disqualifying a witness . . . . . . . . . . . . . . . . . . 
Set·off, agreement for, shown by parol . . . . . . . . . . . . . . . . . 
Settlement, offer of, as an admission . . . . . . . . . . . . . . . . . . 
Sewer, as highway defect; sec HIGHWAY. 

" 392 
· . HIH 
'. 460 
" 463 
il5,1944 

-1-o. 4:) 

· 567, 711 
')''>6 · . -')-

'. 516 
2436, 244.'; 
" 1061 

Sex, as disqualifying a witness . . . . . . . . . . . . . . . . . . . . . . . 
as affecting credit of witness . . . . . . . . . . . . . . . . . . . . . . . 

Sheriff, debtor's admissions used against . . . . . . . . . . . . . . . . . . 

517 
!)38 

1077 
1354 
]664 

deed of, conclusiveness ........................ . 
recital in deed by, to prove authority to sen . . . . . . . . . . . . . . . . 
return of process 

conclusiveness • • • • • • . .. . . . .. .. . . . . . . . . . . . . " 1347 
admissibility . . . . . . . .. . . . . . . . . . . . . . . . . . . . ' 

88 WltllCs.."i . • . . . . . • • • • • • • • . • . . . . . .. . . . . . . 
Ship, log-book of; see LoG-BOOK. 

1664, 1670 
· . 1012 

name on, as evidence . 0 • • • • • • • • • 0 • .. • • • • • • • • • • .. .. 150a 
see also VESSEL. 

Shipping-&rticles, provable by parol . • . . . . . . . . . . . . . . . . . • 
Shipping-registerj sec REGISTER. 

1207 

Shooting, as a crime; see HC>!IIIC'IDE. 
Shopbooks, parties'; see HEGULAR E~"TmEs. 
Shorthandj sec STENOGHAPllER. 
Showers, at a view by a jury .. . . • . • . . . . . . . . . . . . . . 
Sidewalk; sec HIGHw ..... Y. 
Sight, evidence of capacity of . . . . . . . . . . . . . . . . . . . . . 

witness' defective, as affecting credit of ob~crvation . . . . . . . . . . . 
Sign, dying declaration by making . . . . . . . . . . . . . . . . . . . 

testimony by making; see DEAF-~IUTIo:. 
Signature, modes of evidencing genuineness; sec HA~DWHlTI~G. 

forgery of: see FORGERY. 

1167, 1802 

" 222 
" 934 
" 14·15 

of deponent to deposition . . . . . . . . . . . . . . . . . . . 
official, is not of attesting witness . . . . . . . . . . . . . . . . 
number of attesting signatures to he proved . . . . . . . . . . . 
of attesting witness or maker of document . . . . . . . . . . . . 
proof of unobtainable attesting, dispensed with . . . . . . . . . . 
proof of, not always necessury . . . . . . . . . . . . . . . . . 
typewritten or stamped . . . . . . . . . . . . . . . . . . . . 
as a fonnality required ..... . . . . . . . . . . . . . . . 

SO!!; · . . ... ~ 

· . . . . 1292 
· . . . . 1306 
1320,1511,1513 
· . . 1320, 1321 
· . . . . 2134 
· . . . . 2149 
· .... 2456 

by illiterate's mark; sec ILLITERATE. 
certificate authenticated bv ........ . . . . . . . . . . . . . 
of official, as presuming genuineness . . . . . . . . . . . . . . . . . . 
as agent, creating a personal1iability . . . . . . . . . . . . . . . . . 

· . 211i2 
2164,2167 
· . 241-1 

time of ........ . . . . . . . . . . . . . . . . . . . . . .. · . 2520 
alteration of; sec ALTERATION. 

Slana (painted), as evidence . . . . . . . . . . . . . . . . . . . . . . . . l50a 
H20 
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SUeuce, ru! an inconsistency impeaching a witness ., . . . . . 
ru! an admission by a part v. . . . . . . . . . . . . . . . . 
as impeaching complainant in ral>C . . . . . . . . • . . . . 

in rohbery . . . . • . . . . . . . 
Similar Acts, to evidence a common barrator . . . . . . . . . 

of adultery, immaterial in criminal prosecution • . . . . . . . 
to show Knowledgc. Design, or Intent . . . . . . . . . . . . 
for other purposes than to show l\:nowledge, Design, or Intent . 
subsequent . . . . . . . . . . . . . . . . . . . . . . . . 
to show intent in arson ., . . . . 0 • • • • 0 0 • • • 0 • 

n.ssault . . .. .. .. .. .. .. .. . . .. .. .. . . . . 
blackmail ......................... . . 
briber\" ......................... . . • 
burglar\'" . . . .. • .. .. .. .. .. . . . . . . . 

• 0 0 

counterfeltmg. . • . • . . . . . . . . . . 
f orger~... . .. .. .. . . .. .. . .. .. .. . . . . . 
infringement of copyright . . . . . . . . . 
rape; see RAPE. 

Section 
· . . . . .. 1041 
2U2, 1052,1071, 1072 
· . . . . " 1134 
· . . . . " 1142 
· . . . . .... 203 
· ... '" 205 
· . . . . . 300-367 
· . . . . '" 306 
· . . . . .. 316 
· . . . . .... 354 
• 0 • • • • 364,396 
· . • .... 352 
• • • 0 ~ " 343 
• • • • 0 " 351 
· ...... 309 
· ...... 309 
· . . . . .. 371 

of adultery or bigamy, material to show motive or intent . . . 0 • • • • 0 

to evidence Knowledge, Design, or Intent in civil cases .. . . . . . . . . 
360,398 
· 370 

Habit in civil cases . . . . . . . . . . . . . . . . . . . . . 
as evidence of authority to accept bill of exchange . . . . . . 0 • 0 0 • • 

as e,,~dencing Habit, Plan, or SYstem in contracts 0 • • • 0 • • 0 • • 0 0 • 

as eVidence of danger . 0 • • • • • • • • • 0 • • • • • • • • • • • • • 

see also DESIGN; INTENT; K:mwLEDGE. 

· 376 
· 377 

3~· /I 
451-161 

[Examine analysis of "Other Offences, or Similar Acts, as Evidence of 
Knowledge, Design, Or Intent," Vol. I, ppo 60i, 60S.] 

Sirni1ar Instances, of human conduct; see NEGLIGENCE; CHARACTER; SnlILA R ACTS. 
of effects of a machine, weapon, place, etc., to evidence cause, condition, or 

. quality ........ . . . . . 0 • 0 • • 0 • • • 0 • • • • • 0 • 441-161 
Similar Statements, b,· a witness; see WITNESS, Ill. 
Simplificative Rules defined . 0 • • 0 • • • • • • • • • • • • • • • · .. 11;2 
SkUl, 3S evidence of an act done . 0 • • • • • • • • • • • • • • • • • 

instances of, as evidence . . . . . . . . . 0 • • • • • • • • • • • • 

mode of e'l.rjdencing . . . . . . . . . 0 • • • • • • • • • • • • • • 

· . . 83, 87 
199,221,461 
· . 220,221 

of a witness; see EXPERT WIT!\"E;SS. 
. . h ' ojnnlon as to anot er person s ., . . . . 0 • • • • • • • • • • 0 • • • • 

Skiograph 3S a basis for testimony to bodily condition . . . . . . 0 • • • • • 

Slander; see DEF~IATION. 
Slander of Chastity; see DEFAlIATION. 
Slave, as a. v.;tness . . . . . . . . . . . . . . . . . . . . . . .. . .. . . . 

ancestry of, as evidenced by color. . . . . . . . . . . . . . . . . . . • • 
see also RAC):;. . 

Sleep, confession in . 0 • • 0 • • • • • • • • • • • 0 • • • • • • • • • • • 

Smoke; see NUISA.'iCE. 
Snow, as a highway defect; see IiIGIIW.n·o 

l\S a kind of weather; see WEATIIEH. 
Social Case-work, rules of evidence applil"fl ill. . . . . . . . . 0 • • • • • • 

Societies, rules of evidence in hearings to expel frolll . . . . . . . . . . . . • 
Sodomy, other offences. UB evidencing intent. . . 0 • • • • • • • • • • • • • 

failure to make complaint of . . . . . . 0 • • 0 • • • • 0 0 • • • • • • • 

who is accomplice in .... 0 • • • • • • 0 • • • 0 • 0 • • • • • • • • 

corroboration required . . . . . . . . . . . . . 0 • • 0 • • • • • • • • • 

Soldier; see MII,ITARY RECORDS. 
Solvency, as evidence of payment . . . . . . . . . . 0 • • • • • • • • • • 

1949 
795 

516 
167 

500 

4f 
4e 

360 
1135 
2060 
2061 

89 
false statements as to; see FALSE REPRESENTATIOSS. 
as evidenced In- prior condition . . . . . . . 0 • • 0 • • • • • • • • • " 382 

bv reputation. . . . . 0 • • • • • 0 • • • • • • • • 0 • 253, 1623 
b· .. . 19"9 Y oplruon . . .. . . . . . . . . . . . . . . . . . . . .. . u 

see also DEBTOR; BANKRUPT; INsoLV},NCY; PAnIEx·r. 
Sound, dist:\nce or qualitv of, !IS shown bv instanc('8 . . . 0 • • • • • • • • • • 460 
Sovereign; see KING; EXt,CUTIYE. . 
Space; see DIST.\NCE. 
Sparks from a locolllotive, as evidence of negligence or calise. . . . . . . . . 452-456 

presumption of negligence from . . . . . . . . . . . . . . . . . . . . . • 2509 
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Specialty, discharged by parol . . . . . . . . . . . . . . . . . . . . . 2426, 2455 
Specific PerfoIiOance, degree of proof of contract nccessary for . . . . . . . . 2498 
Specimen of handwritingj sce HAXOWRlTIXG. 

articles proved genuinc; in ;:\lassachusetts jury may rejec;t in criminal trials. 2020 
Speculative testimony to injury . . . . . . . . . . . . . . . . . . . . .. 663 
Speed, expert qualifications of witness to . . . • • • • • . • . . . . . . .• 571 

rate of, at one place evidenced by, at another ............... 382 
opinion testimony to '" . . . . . . . . • . . . . . . . . . . . . . . 1977 

Spelling, traits of, as evidencc of authorship . . . . . . . . . . . . . . . . . . 99 
Spiritism; see TELEPATHY. 
Spoliation of evidence in general, as indicating guilt . . . . . . . . . . . 

of documents, as evidence of contents . . . . . . . . . . . . . . . . . 
of execution ............... . 

as creating a presumption . . . . . . . . . . . . . . . . 
Spontaneous Exclamations, distinction between, and Verbal Acts .... 

general theory . . . . . . . . . . . . . . .. . . . . . . . . . . . . 
death, absence, etc., need not he shown . . . . . . . . . . . . . . . . 
requirements of the exclamation .,. . . . . . . . . . . . . . . . . 
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time not essence of doctrine . . . . . . . . . . . . . . . . . . . . . 
bystander's declaration admissible ................. . 
relevancy of "main act II is immaterial. . . . . . . . . . . . . . . . . 
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must be in reference to the startling occurrence . . . . . . . . . . . . . 
of one in a collision . . . . . . . . . . . . . . . . . . . . . . . . . 
in connection with assault or homicide. . . . . . . . . . . . . . . . . 
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.. 278 

.. 291 
· . 2132 
· . 2524 
1745, 1752 
.. 1747 
.• 1748 
· . li50 
· . 1750 
1750,1756 
1751, li55 
· . li53 
· . 1754 
· . 1754 
1750, 175.5 
1nO,1755 

[Examine analysis of "Spontaneous Exclamations," Vol. Ill, p. 735.) 
Spouse; see MARITAL RELATIONSIlIPj HUSBA!<D; WIn;. 
Spy, as impeached by his interest. . . . . . . . . . . . . . . . . . . . . . 

whether corroboration is needed .................... . 
969 

2060 
Stainr.; see BLOOD. 
Stamp, law requiring, whether 'lex fori' is applicable . . . . . . . . . . . .. 5, 6 

exclusion of docuUlents lacking . . . . . . . . . . . . . . . . . . . . . 6, 2185 
tax laws enforced in the Territories . . . . . . . . . . . . . . . . . . • . 2185 
required fonnality of . . . . . . . . . . . . . . . . . . . . . . . . . . 2456 
on letter, evidenced from habit of using government envelopes . . . . . . .. 95 

Standard of handwritingj nee HANDWRITING. 
State, statute of, when applicable ... . . . . . . . . . . . . . . . . .. 6 

seal of, presumed genuine . . . . . . . . . . . . . . . . . . . . . . . . 2163 
t of "1 d ')'>13 '>3--seere s ,prlVI ege . . . . . . . . . . . . . . . . . . . . . . . . . __ ,_, :J 

who determines necessity for secrecy .... . . . . . . . . . • . . . . . 2376 
judicial notice of foreign . . . . . . . . . . . . . . . . . . . . . . . . . 2566 
conducting a prosecutionj see PROSECUTIONj DEFEXDA!Io'T. 

see also FOREIGN LAW. 
State's Attorney; see PROSECUTION; CRIMINAL TRIALSj ATTOnXEY AND CLIE~'T. 
Sta.te Chemist; see CIIElliCAL ANALYSISj FERTII.IZER. 
Statement, balance of, may be used to rebut evidence produced by part of . 

adoption of, as an admission . . . . . . . . . . . . . . . : . . . . . 
of pain or suff~ring . . • • . . . . • . . . . . . . . . . . . . . . . 
to a physician .............. . . . . . . . . . . . . . 
after suit brought . . . • . • . . • . . . . . . . . . . . . . . . . . 
of past events ................. . . . . . . . . . . 
about health . . . . . . . . . • . • . . . . . . . . . . . . . . . . 
of design or plan . . . . . . . . . . . . .. . . . . . . . . . . . . . 
of intent in domicil cases . ..•.................. 
of intent in bankruptcy cases . . . . . . . . . . . . . . . . . • . . . 
of motive, reason, or intent ....................• 
of emotion, bias, malice, or affection. . . . . . . . . . . . . . . . . . 
of opinion or belief . . . . . . . . . . . . . . . . . . . . . . . • . 
by accused person. . . . . . . . . . . . . . . . . . . . . . . . . . 
sell-serving. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
improper, in argument by eounsl'1 . . . . . . . . . . . . . . . . . . . 

see also AOAINST INTEUESTj HEARSAY RULE, EXCF.PTIONS TO. 
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State of Mind; see BELIEF; INTENT; MOTIVE; KNOWLEDGE; MEXTAI. CONDITION. 
Statute, Federal or State, applicable in Federal trials . . . . . . . . . . . . . 

limiting jUdicial powers in invalid . . . . . . . . . . . . . . . . . . . . . 
or ordinance affecting negligence . . . • . . . . . . . . . . . . . . . . . 
mode of proof 

-, 
461 

of foreign, domestic, public, private . . . . . . . . . . . . . . . . " 1684 
by offidru printed copy . . . . . . . . . . . . . . . . . . . . . .• 1684 
by privt'te prh.tpd copy . . . . . • . . . . . . . . . . . . . . . •. 1703 
by e:qJert, without copy . • . • . . . . . . . . . . . . . . . . . " 1271 

copy of whole required ....•........ . . . . . . . . . . . . 2109 
enrolment, conclusiveness of . • . . . • . . . . . . . . . . . . . . . •. 1350 
conclusiveness of recital in . . • . • . . . . . . . . . . . . . . . . . 1352, 1662 
interpretation of . . . . . . . . . . . . . . . . . . . . . . . , . . . . 2478 
judicial notice of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
constitutionality of; see CONSTITUTIONAL RULES. 
recital in; see RECITAL. 

see also LAW; FOREIGN LAW. 
Statute Book, in evidence ...................... 1684, 2151 
Statute of Frauds, whether 'lex fori' is applicable . . . . . . . . . . . . 

provisions requiring number.s of witnesses . . . . . . . . . . . . . . . 
general policy of . . . . . . . . . . . . . . . . . . . . . . . . . . 
requiring formality of writing. . . . . . . . . . . . . . . . . . . . . 

Statute of J.jmitations, other defamatorY utterances barred bv . . . . . . 
indorsement of payment, as removin~ tIle bar ., . . . . '. . . . . . . 
annuls privilege against self-criminatIOn . . . . . . . . . . . . . . . . 
burden of proof of ........•..... . . . . . . . . . . . 

see also TIME. 
Statutes 

-" <> 
2049,2050 
· . 2091 
· . 2454 
· 403-100 
1460,1466 
· . 2279 
· . 2538 

Federal, respecting" trials at common law," do not include criminal trials . . . 
Canadian, in general .. . . . . . . . . . . . . . . . . . . . . . . . . 
cOllstitutionali ty of, defining crime ., . . . . . . . . . . . . . . . . . . 
may create new forms of process . . . . . . . . . . . . . . . . . . . . . 
pertainin~ to will~, ballots, insurance policies, under parol evidcllce rule . . . . 
granting Immunity from criminal prosecution; sec h:m:~ITy. 
collected in this book 

6 
6b 

1354 
2193 
?'-? =;)-

on witness' qualifications. . . . . . . . . . . ·188,524, 5i6, 5i7, 579, 602, 619 
on view by jury ............. . . . . . . . . . . . .. 1163 
on a witnc.."s' examination in writing. . . . . . . . . . . . . . . . . . 1326 
on attesting witnesses . . . . . . . . . . . . . . . . . . . 1290, 1310, 1320 
on dying declarations . . . . . . . . . . . . . . . . . . . . . . . . 1430 
on statements of facts agaiust interest . . . . . . . . . . . . . . . .. ].155 
on statements of pedigree . . . . . . . . . . . . . . . . . . . . . . 1480 
on regular entries . . . . . . . • . . . . . . . . . . . . . . . . . . 1519 
on oaths . . . . ~ .. . . . . .. . .. . . . . . . . . . . . . . . . . . 1828 
on subpcena, etc. . . . . . . . . . . . . . . . . . . . . . 2195, 2201, 2207 
on separation of witnesses • . . . . . . . . . . . . . . . . . . . . . 1837 
on marital privilege . . . . . . . . . . . . . . . . . . . . 2240, 22·15, 2.:334 
on privilege against self-crimination . . . . . . . . . . . . . . . . 2252, 2281 
on privilege for communications to attorney . . . . . . . . . . . . . . 2292 

to phy~ician . . . . . . . . . . . . . . 2380 
to priest . . . . . . . . . . . . . . . 2395 

on rules of evidence before administrative boards . . . . . . . . . . ., 4c 
on presumptions. . . . . . . . . . . . . . . . . . . . . . . . . . . 2499 
specific statutes; see the LIST OF STATUTES CITED, Vol. V, p. 621. 

Stenogra.pher, notes of testimony taken by . . . • . . . . . . . . . • . . . 
testifying from notes of former testimony •..• . . . . . . . . . . . . . 
notes, as preferred to recollection . . . . . . . • . . . . . . . . . . . . . 

see also RECOLI.EC'l'ION. 
~terility, presumption of . . . . . . . . . . . . • . • . • • . . . . . • • 
Stipulation; see JUDICIAL ADMISSION. 

1669 
737 

1330 

2528 

Stock; see ANIMALS; BUSINESS; CORPORATION; VALUE. 
Stock Car, custom, as waiver of agreement not to ride in . . . . . . . . . . . 2441 
Stock of Goods, other persons' stocks to evidence amount of . . " 379, 437, 461, 462 
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&etion 
Stockholder, books of corporation used against . . . . . . . . . . . . . .. 1074 

admissions of. . . . . . . . . . . . . . . . . . . . . . . . . . . . " 1076 
desiring information, procedure for . . . . . . . . . . . . . . . . .. . " 1858 

Stolen Goods, possession of, as evidence of larceny, etc. . . . . . . . 152, 153, 2513 
other, found on search, to show motive . . . . . . . . . . . . . . . . " 391 
knowledge of receiver or possessor of, M evidenced by repute . . . . . . . .. 254 

M evidenced by Jl()sse.~sion of other goods. 324 
a.ccused's explanation of possession . • . . • . . . . . . . . . . 1143, 1777,1781 
presumption from possession of . . . . . . . . . . . . . . . . . . . . . . 251S 
thief not an accomplice in receiving . . . • . . . . . . . . . . . . . . . . 2060 
receiver of, judgment of stenler's convil'l.:on used against. . . . . . . . . .• 1388 

see also LARCENY. 
Street, defective; see HIGHWAY. 

ea.r, negligence in injury by . . . . . . . . . . . . . . . . . . . . • 
see also NEGLIGENCE. 

199 

Strength, as evidence of an act done . . . . . . . . . . . . . . . . . 
instances of conduct, to prove .. . . . . . . . . . . . . . . . . . 
mode of evidencing . . . . . . . . . . . . . . . . . . . . . . . . 
or decea..."Cd! to evidence seI£-defence. . . . . . . . . . . . . . . . . 
expert qualifications of witness to . . . . . . . . . . . . . . . . . . 

Strike Out, misuse of motion t{). a document, or evidence . . . . . . . . 
motion to, distinguished from" instruction to disregard". . . . . . . . 
motion to, testimony in gross. . . . . . . . . . . . . . . . . . . . 

· 83, 84, 225 
... 220 
· . 220,221 
'" 246 
· .. 571 
· .. 18 
· .. 19 

Stryclmia.; see POISON. 
· . 18,2495 

Suborna.tion, as evid~nce of guilt . . . . . . . . . . . . . . . . • . . . 
in proving alibi . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
oth<.r crimes as evidencing intent in . . . . . . . . . . . . . . . . . . . 
as impea.ching a witness . . . . . . . . . . . . . . . . . . . . . . . . 
who is accomplice in ........................ . 

· 2iS 
· 279 
· 343 
96(}-962 
· 2060 

see also PERJURY. 
iiubpmna., history of . . . . . • . . . . . . . . . . . . . . . . . . . • • 219U 

officers having power to issue . . . . . . . . . . . . . . . . . . . . • . • 2195 
f.enernl practice. . . . . . . . . . . . . . . . . . . . . . . . . . • • • 2199 
duces tecum' .. . . . . . . . . . . . . . . . . . . . . . . . .. . . . 2~ 

necessary for proving third person's detention of document. . . . . . . . 1212 
cross examination of witness under . . . . . . . . . . . . . . . . . . 1894 
document is for inspection of court only, pending admissibility . . . . . . 2200 
opponent not tv see irrelevant parts . . . . . . . . . . . . . . . . . . 2200 
witness required to read dQcument aloud·. . . . . . . . . . . . . . . . 2200 

expenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 220 1 
Subscribing Witness; see ATl'ESTING WIT!'1ESS. 
Sue, agreement nO.t to, shO'l\'D by parol . . . . . . . . . . . . . . 2406, 2435, 
Su1Iering, expressIons of .. . . . . . . . . . . . . . . . . . . . . . . . 1718 
Sufficiency of highw!l.Y, eat 'e-guard, machine, ete., as ehown bv effects. . . .. 461 

0rinion evidence of . . . . . . . . . . . . . . . . . . : . . . . . . . . 1951 
o a search; aee SEARc:B. 
of evidence, judge to determine . . . . . . . . . . . . . . . . . 

Suggestion to a witness. by leading questions . . . . . . . . . . . 
by other improper model; . " .............. . 

Suicide, deceased's intention of, as evidencing innocen<~e of an a.ccused 
plans off to negative homicide . . . . . . . . . . . . . . . . . 
motive or . . . . . . . . . . . . . .. . . .. . . . . . . . . . 
disprovin~ by emotions averse to . . . . . . . . . . . . . . . . 
presumption of insanity from . . . . . . . . . . . . . . . . . . 
presumed instead of accident . . . . . . . . . . . . . . . . . . 
not presumed from taking morphine. . . . . . . . . . . . . . . 
attempted, liS evidence of guilt . . . . . . . . . . . . . . . . . 

Summa., of voluminous records or accounts . . . . . . . . . . . 
Superstition of the accused . . . . . . . . . . . . . . . . . . . 
Superstitious tests of guilt . . . . . . . . . . . . . . . . . . . 

refusal to undergo ..................... . 
Suppletory Oath for books of account . . . . . . . . . . . . . . 
Support, collateral agreement to, as consideration for decd . . . . . 
Supportine 8 witness' credit; see WITNESS, Ill. 
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principal's admissions used against .. . . . . . . . . . . . . . . . • . • 1077 
using princitlal debtor's statement against . . . . . . . . . . . . . . . . . 1474 
parol agreement to hold only as. . . . . . . . . . . . . . . . .' 2438, 2443, 

Surgeon; see .PHYSICIAN. 
Surprise; soc UNFAIR SURPRISE. 
Surrebuttal, scope of testimony in . . . . . . . . . . . . .. . . . . . . . . 
Surrender to arrest, as evidence of innocence . . . . . . . . . . . . . . . . 
Survey, as evidence of advcrse r,QS8e&!ion of a whole tract . . . . . . . . . . • 
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as an official document . . . . . . . . . . . . . . . . . . . . . . . . . 
opinion evidence of location of . . . . . . . . . . . . . . . . . . . . . . 
OreJon rule requiring two witnesses to. . . . . . . . . . . . . . . . . . . 
found in records, genuineness presumed . . . . . . . . . . . . . . . . . . 
judicially noticed .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

Surveyor, testifying by standard instruments or marks . . . . . . . . . . . . 
records of a pre4ecCS!"lr, as !)ualifying a.witness to handwriting. . . . . . . . 
officml, not required ill proVing boundlU'les . . . . . . . . . . . . . . . . • 
testimony not required .................... . . • . . 
opinion testimony to boundary; see BOUNDARIES. 
declarations about boundaries; BOUND.!\RIES. 
official return of ............ .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

as regular entry; see REGULAR EN'i.'RIES. 
Survivor disqualified as a witness. . . . . . . . . • . . . . . . . . . . . • 

use of a.coount-books by or against • • • . . . . . . . . . . . . . . . . . 
must be col'lobor&ted <10....... ~ .. .. .. .. .. .. .. .. . .. .. .. .. .. 

presumption of • • .. <10 <10 • .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. • 

DrD objection ........................................... .. 
crooitj WITNESS, III. 
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293 
378 
791 
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2427 

1665 
1956 
2054 
2159 
2575 
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794 
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1665 

578 
1554 
2065 
2532 
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Swearing; 
"Sw~at-boz, in, as .evidence • • • • • .. • .. • .. .. .. .. .. .. • . 833.851 
Switch; see PREMISES. 
Switch-lights; see RAILROAD. 
Swom Copy; see COPY. 
System, of evidence) anp.lyzed . . . • . . . . • . • • . . . . . . . . . •• 3 

of conduct, as ev' .. endng a crime • . . • • . . . . • . . . . . . " •. 304 
similar acts to show, in crime • . • • • . . . • . . . . . . . . . . . . • 215, 216 

also SWII,.ul ACTtI. 

T 

Table of weights, etc.! used in evidence . . . . . . . . . . . . . . 1698, 1704, 1.706 
of mortality, stl1.tistlcs, etc., used in evidence . . . . . . . . . . . . . . 1698, ~ 
of interest, used in evidence . . . . . . . . . . . . . . . . . . . . . . . 1672 

f cal ul t · . . " 661;. use 0 camg .... ,................... u 

Tl\$~'s, as evidence of ownership . . • . . . . . . . . . . . . . . . . . . . . 150u 
required to be produced . . . . . . . . . . . . . . . . . . . . . . . .. 1181 

Tally-book of voters; see EU;CTIO~. 
Tax, payment of, as evidence of liquor-selling . . . . . . . . . . . . . . .. 238 

of possession of land . . . . . . . . . . . . " 15i 
fmud in, other acts IlS evidencing intent . . . . . . . . . . . . . . . . .. 341 
books of assessment or collection of; sec ASSESSOR'S BOOK;;. 
stamp on document3 required for admission . . . . . . . . . . . . . . 2185, 2456 
records ndmissible by statute . . . . . . . . . . . . . . . . . . . . . " 1640 
privilege against disclosure of. . . . . . . . . . . . . . . . . . . . . . . 23ii 
authentication of receipt . . . . . . . . . . . . . . . . . . . . . . . . . 2166 

Tax-collector, eonc\usiyeness of deed of. . . . . . . . . . . . . . . . . 1254, 1354 
admissibility of recitals of . . . . . . . . . . . . . . . . . . . . . . .. 1664 • 
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Tax procee"'~DgI, rul~ of evidCllce applicable to _ • _ . . 
Tax-title, regularity of . _ . _ _ • • • • • .' • . _ . . 
Teacher; SCHOOLMASTER. 
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by .. .. .. .. .. .. • .. .. • .. .. .. .. . .. . .. .. . . .. . .. . . ... 1223 

• . . .. .. .. .. .. .. .. .. . .. . . .. .. . .. . .. - .. .. 1223, 1236 
• as gen1une .. .. .. .. .. . .. . .. . . .. .. . .. .. .. .. _ . .. . .. 2154 

........................... - .... 2287 
of, as evidence of authorship. • . . . . . . . . . . . . . . . • ., 251~ 

testimony based on ....•••..•.... . . . . . • _. 795 
to conversations by. . . . . . . . . . . . . • . . • _ 669 

Tenancy, 
disputin,g 
declarations 

Tendency, of a 

a conversation by . . . . . . . . . . . . . . . . . . . . • 2155 
of in proof of • • • . . . . . . . . . . . . . •• 1246 
title . . . .. .. . ~ . . . . . . . .. . .. .. . . .. . . ... 1472 
~on . . . . . . . . . . . . . . . . . . 1778, 1779 

weapon, place, etc., as evidenced by 1\8 effects, etc. . 437-461 
to criminate, faets .. .. .. . .. .. .. . . .. .. . .. . . .. .. ...... 2260 

'l'ender of 
utterances 

'1'ei i l1', 
Test; see 

.. .. . .. 
a ....... .. 

.. .. .. • .. • .. .. • .. .. . .. . . .. .. .. .... 22()1 

.. .. .. .. .. .. . .. . .. .. . .. .. • .. .. . .. .. 1777 
a docnment • ............ ~ ............ 2425 

Testator, condur,t as evidence of ranity . . . . . . . . . . . • . • • . • 
utterances evidencing insanity • . • . . . . . . . . . . . . . . . . . 
family relationship of . • . • • . • . . . . . . . . . . . . . • . . . 
conduct and uttEorances of . . • • . . . . • . . . . . . . . . . . . . 

• 

of undue influence by ........... . . . . . • . . 
'd f will's t' as eVl ence 0 execu IOn .... . . . . . . . . . . . . . 

statements of execution, contents, revocation, undue influence, etc. . . . . 
ante-test.&lT!entary statements by . . . . . . . . . . . . . . . . . . • 
post-testamentary statements by . . . . . . . . . . . . . . . . . . . 
8ta.tements as to mtention to revoke. . . . . . . . . . . . . . . . . . 

as to undue influence or fraud . . . . . . . . . . . . . . . 
inca{lacity of, to resist influence. . . . . . . . . . . . . . . . . . . . 
opiruon testimony to legal capacity of . . . . . . . . . . . . . . . . . 
mtelltion f.'f .......... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

•• 229 
.• 1790 
.• 230 
., 230 
.. 230 
.. 271 
1734-1740 
· . 1735 
.. 1736 
· . 1737 
· . 1738 
., 1738 
• , 1958 
•• 112 

mtent ot mistake of; PAROL EVIDENCE RUl.E, D. 
burden of proof of insanity. . . . . • . . . . . . . . . . . . . . . . . 

of 1I1':-jue mHuencc . • . . • . . . . . . . . . . . . . . 
presumption of advancement by . . • . . • . . . . . . . . . . . . . . 
prior testamentary plans of ...•••.•.............. 

• 2500 
· 2502 

undue influence of ................................................. .. 
also WILL; SANITY. 

'i'estim!>nial evidence, defined • • • • • . . . . . . . . . . . . . . . . 
relative value of ........................ .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
F.eral theor:y of . . . . . . . . . . . . . . . . . . . . . . . . . . . 
rules for admJllllibility of; see WITNESS. 

· 2526 
229,230 
229,230 

• 25 
· 26 
· 475 

Testihumif); see DEED. 
Teatimony, failure to offer, civil and criminal cnsea distinguished ...•.•• 4 

motion to "strike out in gross". . . . . . . . . . . . . . . . . . . . •• 18 
based on tR.lepa~ . . . . . . . . . . . . . . . . . . . . . . . , . .. 795 
prosecution for usal to give . . • . . . . . . . . . . . . . . . . . . . 2270 
rules of testimonial pl"ef erence . . . . . . . . . . . . . . . . . . . . 1345-1354 
rules of conclusive preferenC(; . . . . • . . . . . . . . . . . . . . • • • • 1348 
at criI:Unal trial admitted in civil . . . . . . . . . . . . . . . . . . . . • 1388 
expl'W1ed by acting .. .. .. .. .. .. .. .. .. .. .. .. . . .. .. .. .. .. . . .. . . . .• 789 
comment by counsel on accused's failure to give . . . . . . . . . . . . . • 2272 
voluntary. as 0. waiver. . . . . . . . . . . . . . . . . . . . . . . . . • 2327 

also WITNESS; EVIDENCE; EXPERT WITNESS; FOR~ER TESTIMONY; Ex. 
AMJ1'iAT!.ON; QUESTION TO A WITNESS; DEPOSITJO:-l. 

Theological b-..lief; RELIGIOUS BELIEF. 
, Sf'::<\.:~v.Tl'EL; PREMISES; HIGHWAY; ANIMAlS; WEAPON; MACHINE. 

ace BELIEF. 
Degree" confessions • . . . . . . . . . . . . . . . . • • . • . . 833, 851 
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Seetion 

. . . .. 
.. . .. . . .. .. 

139 
.273 

· . . 139, 140, 1726 

Third Person, crime of, as evidencing accused's innocence .. . . . . 
conduct to prove, guilty . . . . . . • • . . . . . . . . . . 
threats of, to negative guilt of Ilccused. • . . . . . . . . . • 
conviction of, for same crime, to negative guilt of accused . . . 
character of, as evidence of his act .. . . . . . . . . . . . 

· . . . . " 142 
.. . .. . . ". 68 
· . . • . .. 141 Dlutive of . . . . . . . . . . . . . . . . . . . . . . . .. 

letter of, as evidencing testator's sanity . . . . . . . . . . . 
flight of, as evidence of guilt . . . . . . . . . . . . . . . . 
confession of guilt. . . . . . . . . . . . . . . . . . . . . 
fraud of, as evidence of a weak case . . . • . • . . . . . . . 
admissions of; see ADMISSIONS. 

· . .. . .. ... 228 
· . . .. .. ". 276 
· . . . . U2, 1476 
· .. .. .. . .... 280 

possessi~n of document by, as excusing from production . . . . . . 
Thraatemng Letters; see EXTURTION. 

• • • • • 1211 

Threats of an accused, as evidence of doing the act. . . . . . . . . . . • 105, 1732 
in general . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 106 
conditional . . . . . . . . . . . . . . . . . .. ............ 107 
time of ......... .. . . . . . . . . . . . . . . .. . . . . . '" IDS 
explaining away ..... . . . . . .. .. . . . . . . . .. . . . . . .. ... 109 
distinction between communicated lind uncommunicated. . . . . . . . . .. 111 
I··' dmi 'L"!' f III lImtatlOns on a SSlul.ltV 0 •••••••••..•.••..••••• 
rebutted by showine: peaceful plans . . . . . . . . . . . . . . . . . . .. 111 
of a deceased, as eVIdence of self-defence . . . . . . . . . . . . . . . . . 110, 247 
as excluding a confession; see CONFESSION. 
of a third person, as evidencing innocence of the accused. . . . . . . 139, 140, 1726 

Ticket, completeness of contract in . . . . . . . . . . . . . . . . . . . . . 2432 
Timber, marks onl as evidence of ownership . . . . . . . . . . . . . . . 150, 2152 

register of, as eVIdence. . . . . . . . . . . . . . . . . . . . . . . . .. 1647 
"l'ime of possession of money, as evidence of payment . . . . . . . . . . . .. 89 

of threats of an accused . . . . . . . . . . . . . . . . . . . . . . . .. 108 
. of intercourse in bastardy . . . . . . . . . . . . . . . . . . . . . . .. 133 

of possession of stolen goods . . . . . . . . . . . . . . . . . . . . . .• 152 
of health, strength, etc. . . . . • . . . . . . . . . . . . . . . . . . .• 225 
of sanity . . . . .. . . . . . . . . . . . . . . . . . . .. . . . . . . .. 233 
of intoxication . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 235 
of defect in highway. . . . . . . . . . . . . . . . . . . . . . . . . " 252 
of possession, coverture, debt, etc. .................... 382 
of mtercourse in sexual offences. • . . . . . . . . . . . . . . . . . . .. 398 
of other defamatory utterances . . . . . . . . . . . . .'. . . . . . . . 403-406 
of utterances, as evidencing identity. . . . . . . . . . . . . . . . . . .. 418 
of other injuries or effects, as evidencing calise . . . . . . . . . . . . . . 437-461 
limitation of, for perfOI'mance of act . . . . . . . . . . . . . . . . . . .. 460 
prior or subsequent existence, to prove present exi:;tence . . . . . . . . . .. 438 
of other weatber-conditions ....................... 438 

. of other spark-cmissions . . • . . . . . . . . . . . . . . . . . . . . .. 456 
of work done, or things or heard, as shown by other instanc~s • . . . .. 460 
of values. . . . .. . .. . . . . . . . . . . . . . . . . . . . . . . . '. 463 
of qualifications of witness . . . . . . • . . . . . . . . . . . . . . 483, 493, 583 
of objection to a witness' qualification . . . . . . . . . . . . . . . . . . 4S6, 586 
of seeing specimens of handwriting . • . . . . . . . . . . . . . . . . . 697, 107 
of memorandum in aid of recollection . . . . . . . . . . . . . . . . . . 745, 761 
length of, for a witness' examination •..... . . . . . . . . . . . .. 783 
of character of a. ......................... 928 
length of time illustrated to jury by a watch . . . . . . . . . . . . . . .. 1152 
of condition of an object . . . . . . . . . . . . . . . . . . . . . . . .. 1154 
as lOBS of document . • . . . . . . . . . . . . . . . . . . .. 1196 
of to produce: an original . . . . . . . . . . . . . . . . . . . . " 1208 
of depositions. . . . . . . , . . . . . . . . . . . . . . . . . . . 1379 
of death, etc., proved by family hearsay . . . . . . . . . . . . . . . 1501 
of a c:r • • • . . . . . . . • . . . . . . . . . . . . . . . . 1677 
of 8 d ........................... 1649 
of hearsay expressiona of pain . . . . . . . . . . . . . . . . . . . . . . 1718 
of 'res gestre' utterances . . . . . . . . . . . . . . . . . . . . . . . 1750, 1776 
identified by a person's utteranccs .. ................. 1791 
opinion evidence ro . . . . • . . . . . . . . . . . . . . . . . . . . 1951, 1977 
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Time (continued) Section 
of putting in testimony. . . . . . . . . . . . . . . . . . . . . . . . 1867-1!)00 
of execution of ancient document . . . . . . . . . . . . . . . . . . . . . 2137 

of deed, proved by parol . . . . . . . . . . . . . . . . . . . 2410 
lapse of, presuming payment . . . . . . . . . . . . . . . . . . . . . . . 2517 
of executIOn of document ......... . . . . . . . . . . . . . . . 2520 
of alteration of document, presumed. . . . . . . . . . . . . . . . . . . . 
of death. not presumed " . . . . . . . . . . . . . . . . . . . . . . . 
of survi\'nl, not presumed . . . . . . . . . . . . . . . . . . . . . . . . 
things done same day, presumed same time ..... . . . . . . . . . . . 
what is a reasonable, judge or jury to determine . . . . . . . . . . . . . . 
judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

see also A cr:. 

rJ-~
~v~n 

2531 
2532 
2540 
25.')3 
2581 

Time-book used as a memorandum ................. . 
as regular entry. . . . . . . . . . . . . . . . . . . . 

Titl~, by adverse possession; see POSSESSION. 

.. 751 
L330,1558 

documents of; see Docu)lEtIo'T; RECORDED CO:-;VEYANCE; DEED. 
registration of; see REr.ISTRATION OF TITLE. 
to Indian lands, conclusiveness of commi!<Sioners' findings as to race, etc. .., 13407 
in ejectment, affidavit denying common source of . . . . . . . . . . . . . . 1385 
disclaimer of, eviden(~ed by parol . . . . . . . . . . . . . . . . . . . . . 1257 

a..q a fact against interest. . . . . . . . . . . . . . . . . . . 1458 
of landlord disputed by tenant . . . . . . . . . . . . . . . . . . . . . . 1473 

• b t t' . . 1 "87 provc\1 y r~pu a IOn . . . . . . . . . . . . . . . . . . . . . . . . v 

l4Ssessment-books as evidenee of ..................... 1641 
official register of . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1647 
registration as showing claim of. . . . . . . . . . . . . . . . . . . . 1654, 1777 
inquisition of, by the sheriff . . . . . . . . . . . . . . . . . . . . . . . 1670 
abstract of; see ADSTUACT. 
deeds of, privilege for . . . . . . . . . . . . . . . . . . . . . . . . • . 
presumption of, from possession .................... . 

from lost grant . . . . . . . . . . . . . . . . . . . . . . 
to hill of exchange . . . . . . . . . . . . . . . . . . . . 

to offi/:e, presumption of . . . . . . . . . . . . . . . . . . . . . . . . • 
admissions of' see AD~IISSIONS. 

f;f'(> ·\150 OWNEUSIUP; L .... ND OFFICE. 
Tombstone. lIS evidence of pedigree; sec F.UIILY Ihl"TOUY. 

2211 
2515 
2522 
2516 
2553 

Tools. possession of, as evidence of a crime . . . . . . . . . . . . . . 
of burglary • • . . . . . . . . . . . . 

88, 238, 318 
149, 153,238 

see also MACHINE. 
Torrens title-deeds; see ReGiSTlu.TIO~ OF TITLE. 
Tortfeasor, admission by . . . . . . . . . . • • . . . . . . . . . . . . . 

see also CON'I'HIBUTJON. 
1079 

Traces as evidence of criminal's identity •.....•.......... 
Tracks, ;;00 FOOTPRINTS. 

148, 149 

T1'8d~. secret of, as privileged . . . . • . . . . . . . . . . . . . . . . 
see also CUSTOM; US .... GE. 

2212, 2374 

Trade JOW'J1a1; see NEWSPAPER. 
Train-sheet. used as memorandum. . . . . . . . . . . . . . . . . . . . • 

lIS regular entrv . . . . . . . . . . . . . . . . . . . . . 
751 

1530 
Transcript of stenographic notes of testimony; see Fon~!En 'fEsTmUNY. 
'I'-ransfers, in fraud of creditors, mode of evidencing intent . . . . . . . . .. 333 

admissions of debtor or creditor. . . . . . . . . . . . . . . . . . . . . . 1082 
Translation, required for alien's testimony . . . . . . . . . . . . . . . 811, 1393 

see also INTERPRETER. 
1708 
1141 

Transportation of Liquor. carrier's records to evidcnce . . . . . . . . . • . 
Travail, complaint in, by bastard's mother . . . . . . . . . . . . . . . . . 
Tra.veller; see HIGHWAY. 
Treason. other acts of, as evidencing intent . . . • . . . . . . . . . . . " 367 

confession of, 118 dispensing "ith two witnC&~es . . . . . . . . . . . . . 818, 20:38 
accused's expressions of loyalty . . . . . . . . . . '. . . . . . . . . . . . 1732 
list of witnesses before trial .....................•. 1S50 
two witnesses to overt act . . . . . . . . . . . . . . . . . . . . . . . . 2030 
must be to same overt act . . . • . . . . . . . . . . . . . . . . . . • . 2038 
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Treason (C01lti1lucd) &:::tion 
hoth witnesses must be believed .......... . 
overt act need not be first proved . . . . . . . . . . . 
other overt acts to evidence intent . . . . . . . . . . 

· . . . . . . . . . 2038 
.. . . . . . . . . . 2038 
• . • . . . . . .. 2038 

Treasm y Department, rules of evidence before . . . . . 
Treatise, scientific, used in evidence . . . . . . . . . . 
Treaty, judicial notice of . . . . . . . . . , . . . . . 

• • • . . . . . .. 4c 
· . . . . . . . ]69G-liOO 
· . . . . . . . .. 25i3 

proof bv copy; see PUBLIC DOCt:MENT. 
Tree, family, as evidence of pedigree; see FAMILY HISTOlU'. 

by battery, evidence of intent. in . . " " • • • • • • • • • 

animal . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
to property, evidence of intent in . . . . . . . . . , . . . . . . . . . . . 

evidence of malicc in . . . . . . . . . . . . . . . . . . . . . 
Trial, at common law in Federal court, rules for . . . . . . . . . . . . . . . 

ncw trial, motion for, to confirm an exception ..... . . . . . . . . . • 
material error of ruling, as ground for . . . . . . . . . . . . . . . . . 

demeanor during, as evidence of guilt . . . . . . . . . . . . . . . . . . . 
severance of, of persons jointly charged as a removal of interest. . . . . . . . 
adjournment of, to exterior place, distinguished from yil'\\' by jllry . .. .. .. .. .. 

" t . t eoroner s mques IS no a ....................... . 
publicity of, as a security for truth . . . . . . . . . . . . . . . . . . . . 

exclusion of spectators . . . . . . . . . . . . . . . . . . . . 
prohibition of printed reports. . . . . . . . . . . . . . . . . . . . . 

separation of witnesses during . . . . . . . . . . . . . . . . . . . . . . 

• • • 

by iIlIipection . . . . . . . . . . . . _ . . . . . . . . . . . . . . . . . 
also I~SPECTION; WITNESS; PLEADING; JURi'. 

Tro'\'er, notice t() produce document converted . . . . . . . . . . . . . . . . 
proof of conversion, without producing original . . . . . . . . . . . . . . . 

Trust. ~eement to hold property in, shown by parol. . . . . . . . . . . . . 
admissIOn of, Texas rule requiring two witnesses for . . . . . . . . . . . . . 
porol declaration of, corroboration required ............... . 
parol, degree of proof for. . . . . . . • . . . . . . . . . . . . . . . . . 

Truskombination, proved by repute . . . . . . . . . . . . . . . . . . . 
Trustee, admissions of . . . . . .. . . . . .. .. . .. .. .. .. . .. .. .. . .. . .. .. 

accounts of, provable by vouchers. . . . . . . . . . . . . . . . . . . . . 
communications to, not privileged. . . . . . . . . . . . . . . . . . . . . 

'buth of defamatory words; see DEF,A.MATION. 
Turntable: see PREMISES. 

364 
142 
367 
367 

6 
20 
21 

274 

1802 
1834 
1834 
1835 
1836 
1837 
2555 

1205 
1249 
2437 
2054 
2065 
2498 
1626 
l0i6 
1456 
2286 

Typewxiting, manifold copies by, as originals . . . . . . . . . . . . . . 
proving genuineness of. . . . . . . . . . . . . . . . . . . . . . . . 
authorship of letter in, evidenced from expression . . . . . . . . . . . . 
imperfect impression to show authorship . . . . . . . . . . . . . . . . 

.. 1234 

. . 2149 

.. 87 
149,2024 

U 
Unchastity: see CHASTITY. 
Understanding, testimony to a witness'; see BELIEF; OPINION. 

as varying a document; see PAROL EVIDENCE RULE. 
Under-valuation: see IMpORTATION. 
Undisclosed Principal, shown by parol. . . . . . . . . . . . . . . . . . • 
Undue Inftuence, testator's statements of . . '. . . . . . . . . . . . . . . 

burden of proof of .................................................. .. 
also WILL. 

2438 
1738 
2502 , 

Unfair Prejudice. £lee PREJUDICE. 
Unfair Surpriae, as applied to conduct to show charuet~r in issue . . . ]94, 202, 1849 

in shOwing particular acts of negligence in civil eascs ............ 199 
of unchastity . . . . . . . . . . . . . . . . .• 200 

two aspects of, distinguished . . . . . . . . . . . . . . . . . . . . . .. 202 
in showing conduct to evidence character in seduction . . . . . . . . . . .. 205 

justif,Ying acts in defamation of character . . . . . . . . . . . . . . .. 207 
showmg acts of incompetence by employee or physician . . . . . . . . .. 208 
evidencing tendency, capacity, quality. . . . . . . . . . . . . . . . ., 443 
showing collateral facts to impeach witness. . . . . . . . . . . . . . 1002, 1007 
self-contradiction . . • . . • . . . . . . . . . . . . . . . . . . . . . 1019 
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Unfair Surprise (continwxl.) Section 
preliminary warning to guard witness against . . . . . . . • . . . . . . . . 1025 
as grounds for discovery . • • . . . . . . . . . . . . . . . . . . . . . . 1845 
continuance granted for . . . • . . . . . . . . . . . . . . . . . . . . . 1848 
bill of particulars t,o avoid . . . . . . . . . . . . . . . . . . . . . . . . 1848 

Unfair Tra.de, other persons' conduct u.s evidencing standard of . . . . . . " 461 
Unila.teral Acta; see PAROL EVtD:::NCE RULE, B. 
United States, conflict between State law and F'ederallaw . . . . . . . . " 6 
Unseawortbiness, presumption of . . . . . . . . . . . . . . . . . . . . . 253:3 
Unsk !1fu1ness; see SKILL; NEGLIGENCE. 

· . 1625 
· . 1954 
· . 2053 
· . 2440 
2462,2464 

Usage, among conveyanCI:!l':3, proved by repute . . . . . . . . . . . . . . 
as proved by opinio.n . . . . . . . . . . . . . . . . . . . . . . . . 

by one \\,1 tncss '.. ~ . . . . . . . . . . . . . . . . . . 
varying the terms of an agreement. . . . . . . . . . . . . . . . . . 
interpreting a document . . . . . . . . . . . . . . . . . . . . . . . 

sec aL-;o CUSTOMj HABIT. 
Use of machinery, premises, ete., as evidence of safety, etc. . . . . . . . . . . 
Usury, impeachment an instrument for . . . . . . . . . . . . . . . . . . . 

shown by parol evidence . . . . . . . . . . . . . . . . . . . . . . . . . 
terms of a contract ofj sec CONTRACT. 

461 
529 

2414 

utterance of other forged documents or moneYj sec FORGERYj COUNTERFEITING. 
of libel or slanderj see DEFAMATION. 
as identifying a time or place. . . . . . . . . . . . . . . . . . . . . . . 
separate, excluded .......................... . 

418 
2119 
2120 incorporated by reference . . . . . . . . . . . . . . . . . . . . . . . . 

under rule of completeness; see WHOLE OF AN UTTERANCE. 
see also HEARSAY RULE, III. 

v 
VacutJllh·rs,l" photograph . . . . . . . . . . . . . . . . . . . . . . . . . 

machine, use of . . . . . . . . . . . . . . . . . . . . .. .. .. .. .. .. .. .. .. 
795 
665 

see also X-RAY. 
Validity, under substantive law .,. . . . . . . . . . . . . 
Value, of an article sold, lIS evidence of price agreed ..... . 

witness to, tested by adjacent values ., . . . . . . . . . . 
property taken, lIS evidenced by other sales " . . . . . . . 
experience or knowledge as qUalifying witness to . . . . . . . 

impeached by inconsistencies . . . . . . . . . . . . . . 
special training or occupation unnecessary to estimate . . . . . 
proper tests to show value standard . . . . . . . . . . . . . 
provin~ land .. . .. .. .. . .. . . . .. .. .. .. . .. .. . . .. .. .. .. 
of servIces .. .. .. .. .. .. .. .. . . .. .. . .. .. .. .. . .. .. .. .. .. .. 
of attorney's services . . • . . . . . . . . . . . . . . . . 
of physician's services . . . . . . . . . . . . . . . . . . . 
of chattels .. .. .. .. .. .. .. .. .. .. . .. . . .. . . . .. . . . . . 
witne.'!S to, must know market . . . . . . . . . . . . . . . 
knowledge of, must be of vicinity . . . . . . . . . . . . . . 

In\L~t not be by hearsay . . . . . . . . . . . . 
estimating, from price-list trade journals. . . . . . . . . . . 
provable by jury's view . . . . . . . . . . . . . . . . . . 

by books of u.sSc..'ISOrs . . . . . . . . . . . . . . . 
by opinion testimony . . . . . . . . . . . . . . . 

jury may use general knowledge of . . . . . . . . . . . . . 
of evidence; see WEIGHT. 

see aL'lO SALES; DAMAGES. . 

· . . . . . . 2167 
· . . . . " 392 
· .. . . .. "" 464 
.. .. ". 463 
558,567,653,711-721 
· . . . . '. 1040 
· . . . . " 712 
· . . . . '. 713 
· . . . . " 714 
· . . . . '. 715 
· . . . . 715, 1944 
· . . . . " 715 
· . . . . " 716 
· . . . . " 717 
· . . . . '. 718 
· . . . . " 719 
· . . . . 719, 1704 
· . . . . " 1168 
.. .. . .. . '" 1640 
· . . . . 1940-1943 
· . . . . " 2570 

Valued Policy, conclusiveness of • . . . . . . . . . . . . . . . . . . . • . 
Varying the terms of a document; see PAROL EVIDENCE RULE. 
Vehicle, injuries to, as evidence of a highwaY defect . . . . . . . . . . . . • 

character of driver of; Ree NEGLIGENCE. 

1354 

458 

standard of conduct as pa.~ngers, employees, etc. . . . . . . . . . . . .. 461 
tag or number-plate, as evidence of ownership of . . . . . . . . . . . . .. 150a 
presnmption as to ownership of . . . . . . . . . . . . . . . . . . . . . . 2510a 
privilege for compulsory report by owner of . . . . . . . . . . . . . 2259d,2377 
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Vendor; see GRANToR. 
Vendee; see GRl'N'l'EE. 
Venereal disellSe, !IS evidence of adultery . . . . . . . . . . . . . . • . . . 

inspection of person having. . . . . . . . . . . . . . . . . . . . . . 
see also DISEASE. 

• • 

Veracity, character for; see CHARACTER. 
Verbe.l Acts, general principles. . . . . . . . . . . . . . . . . . . . . . . 

di~·tinction between, and declaration of mental condition . . . . . . . . . . . 
and 'res gcstm' . . . . . . . . . . . . . . . . . . . . 

distinguished from statements of intent . . . . . . . . . . . . . . . . . . 
applicable to statements of intent in domicil ca.~e5. . . . . . . . . . . . . . 
conduct must be equivocal. . . . . . . . . . . . . . . . . . . . . . . . 
words must aid in completing act . . . . . . . . . . . . . . . . . . . . . 
act must be material to issue . . . . . . . . . . . . . . . . . . . . . . . 
words must accompany conduct in time . . . . . . . . . . . . . . . . . . 
rcle applied to receiving money. . . . . . . . . . . . . . . . . . . . . . 

acceptance . . . . . . . . . . . . . . . . . . . . . . . . 
advancement . . . . . . . . . . . . . . . . . . . . . . . 

~~~~i1er~ ti'o; : : : : : : : : : : : : : : : : : : : : : : : 
• conversion . . . . . . . . . . . . . . . . . . . . . . . . 

dedication . . . . . . . . . . . . . . . . . . . . . . . . 
delivery 
entty 

. . . . . . . . . . . .. . . . . . . . . . . . . . 
• • • • • 

• • • • • 

• • • • • 

· ~ . . . 
• • • • • 

• • • • • 

• • • • • 

• • • • • 

• • • • • 
• • • • • 
· . . .. . 
• • • • • 
· . . .. . 
• • • • • 
· . . . .. 
• • • • • 

Section 

168 
2220 

1772 
1715 
1715 
1726 
1727 
1774 
1775 
1773 
1776 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1777 
1778 
1779 
1780 
1781 
1782 
1783 
1784 
1785 
1786 

· . . .. 1593 
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· .... 2354 
· .... 2354 
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251 

1169 
1162 
1163 
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View by Jmy (continued) Section 
showers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1167, 1802 
fence or road viewers • • . . . . . . . . . . . . . . . . . . . . . . .. 1167 
view as evidence . . . . . . . . . . . . . . . . . . . . . . . . . . ., 1168 
evidence not to be taken at . . . . . . . . . . . . . . . . . . . . . .. 1802 
juror disclosing at later trial, knowledge obtained at, on former. . . . . . 1910,2346 
adjournment of trial to exterior place, distinguished from ... . . . . . .. 1802 
adjournment of court for a view . . . . . . . . . . . . . . . . . . . .. 1803 
defendant's presence at . . . . . . . . . . . . . . . . . . . . . . . .. 1803 

Violence of deceased; see HOMICIDE '" . . . . . . . . . . . . . . . .. 248 
Voice, as identified by utterance . . . . . . . . . . . . . . . . . . . . .. 222 

as identifying a person. . . . . . . . . . . . . . . . . . . . . . . . .. 660 
by opinion testimony . . . . . . . . . . . . . . . . . . . . . . .. 1977 

Void, parol evidence to ~how a transaction. . . . . . . . . . . . . . . . 2406, 2423 
Voidable Acts, affected by parol evidence rule . . . . . . . . . . . . . . .. 2423 
Voir Dire, for ascertaining 1I. witnelSs' qualifications . . . . .. ·lS5, 497, 508, 560, 583 

no duty of ;udge to examine on . . . . . . . . . . . . . . . . . . . . .. 497 
admissIOns of a document's contents on . . . . . . . . . . . . . . . . . . 1258 
right of cross-examination on . . . . . . . . . . . . . . . . . . . . . 1384, 2550 
examining in to religious belief on . . . . . . . . . . . . . . . . . . . .. 1820 

Vote, refusing to receive, evidence of intent in . . . . . . . . . . . . . . .. 367 
fraudulently casting, evidence of intent in . . . . . . . . . . . . . . . .. 367 
declarations coneerning, by !l. voter . . . . . . . . . . . . . . . . . . .. 1712 
disclosure of, privileged 

elector. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
• Juror . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
member of legislature . . . . . . . . . . . . . . . . . . . . . . 
party affiliations to prove tenor of ............... . 

see also BALLOT. 

· . 2214 
2346,2361 
· . 2378 
.. 93 

Voter, declarations of domicil by . . . . . . . . . . . . . . . . . . . . . . 
waiver of privilege by . . . . . . . . . . . . . . . . . . . . . . . . . . 

1712 
2215 

W 

Wager of law, in the history of rules of evidence . . . . . . . . . . . . . • • 575 
Wagon; see VEHICLE. 
Waiver, of rules of evidence . . . . . . . . . . . . . . . . . . . 

of inadmissibility, by oltering other inadmissible evidence . . . . . 
accused's bad character erronously admitted, rebutted by good 

. . . 7a, 17, 18 
. . . .. 15 
character, 

is-nots ................................ 18 
of objection in general . . . . . . . . . . . . . . . . . . . . . . . . .. 18 
by failure to object to admission of ~ocllment, extends to authority of agent . . 2132 
of right of confroDtin~ uceusers . . . . . . . . . . . . . . . . . 139S, 1415,2592 
of privilege, not to testify against husband or wife ........... 2242, 2340 

against self-crimination . . . . . . . . . . . . . . . . . . . . 2275 
of attorney and client ..... . . . . . . . . . . . . . 2327-2329 
of physician and patient . . . . . . . . . . . . . . . . . . . 2388 
of voter. . . . . . . . . . . . . . . . . . . . . . . . . . . 2214 
at one trial is not, for later trial . . . . . . . . . . . . . . . . 2276 
custom as, of agreement not to ride in stock car . . . . . . . . . 2441 

of motion to direct verdict . . . . . . . . . . . . . . . . . . . . . . . . 2496 
of proof; see JUDlCBL ADMISSION. 
of right to absent v';tness' testimony ................... 2595 

War, judicially noticed . . . . . . . . . . . . . . . . . . . . . . . . 2566, 2574 
see also l\·IILITARY RECORDS. 

War Adjustment Board, Rules of Evidence before . . . . . . . .. 4c 
Warrant of land-entry, original required .................. 1239 

see also JOUICIAL RECORD; LAND OFFICE. 
Watlant:v, distinguished Crom an admission . . . . . . . . . . . . . . . .• 1056 

shown by parol . . . . . . . . . . . . . . . . . . . . . . . . . . . • • 2434 
Water, other instances of effect of, as evidence . . . . . . . . . . . . . . .. 451 
Weaklless of case, evidenced by fraudulent acts . . . . . . . . . . . . . .. 280 

by conveyance of property . . . . . . . . • •. 282 
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Section 
Weak lIess of case (continued) 

failure to produce evidence, indicating . . . . . . . . . . . . . . . . . . 
failure to call eAllert, indicating. . . . . . . . . . . . . . . . . . . . . 

Wealth, provable by reput.ation . . . . . . . . . . . . . . . . . . . . . 

285-291 
o 290 
• 1623 

by assessors' books . . . . . . . . . . . . . . . . . . . . . . . . . .. • 1640 
o 246 Weapon, deceased's carrying of a, as evidencing sclf-defence. . . . . . . . . 

as evidence of identity. . . . . . . . . . . . . . . . . . . . . . . . . 
capacity of, as shown by its effects . . . . . . . . . . . . . . . . . . . 
condition of, as evidenced by effects . . . . . . . . . . . . . . . . . . . 

o 413 
441-461 
• 437 

other acts to evidence carrying concealed ....... 0 0 0 0 0 0 0 • • 
other instances of its effects, as evidence 0 0 0 0 0 0 . 0 . 0 • . • 0 0 0 0 

• 367 
• 451 

to show capacity or tendency of a 0 0 . • 0 0 0 0 0 0 • 0 0 
see also UNFAIR SURPRISE. 

o 457 

xh°b' . -1' eo' I ItlOn to • Ie JUry 0 , 0 • 0 • , • 0 0 • • 0 0 0 0 0 0 • 
experiment " .. ith gun in jury room. 0 0 0 0 0 0 0 0 0 . 0 0 0 

Weather, as shown by conditions at other times or places 0 . 0 0 
record of conditions of 0 • 0 0 • 0 0 • • 0 0 0 0 0 0 0 0 0 0 

Weight, of evidence, distingllisbt.>d from relevancy . . . 0 0 0 0 
of circumstantial evidence . . . . . , 0 0 • 0 0 . . . 0 0 0 
of negative knowledge . . . , 0 0 • 0 0 0 0 . . 0 • 0 0 0 0 
of confessions. . . . . . . . . . . . . . . . . . . . . . . 
of testimony willfully false . . . 0 0 0 0 0 . 0 0 0 0 • 0 0 0 
no rules of law for. 0 • • • • 0 • • • . 0 0 0 0 0 0 0 . 0 . 
preponderance of evidence . . 0 0 0 0 0 0 . 0 . 0 • 0 0 . . 

Weights, fraudulent, other acts evidencing intent 0 0 0 . 0 0 . 
Wbisky, judicially noticed 0 0 0 0 0 0 0 0 • . 0 0 0 0 0 . 0 0 
"White Slave" Traffic; see EXTICE!>IENT FOlt PROSTITl7TIO:oij 

Lo~TIONSHIP. 

· . . . . . . 1157 
• • 0 . • ·1f,0, 1160 
....... 438 
• • 0 0 0 1523, 1639 
o • • 0 0 0 . 12, 29 
· . . . . .. 26 
· . . . . .. 664 
o 0 • • • 0 861,866 
• 0 • • 0 . 0 1008 
o 0 0 0 . 026,2034 
o 0 • 0 0 0 0 2498 
· 0 0 • 0 o. 341 
o 0 0 . 0 . 0 2582 
;\ l.O\RITAL RE-

Whole, existence of, inferred from part 0 0 0 0 • 0 0 0 0 • 0 0 0 0 0 . 0 0 • 
Whole of an Utterance, put in evidence 

~eneral principle 0 • • 0 0 • 0 0 • • 0 0 0 0 0 0 0 0 0 0 0 0 0 • 0 • 

438 

209·1 
2094 lnstructlon on ...................... . . . . . 

I. CompwsOT1J Completeness 
precise words required 

ccnversations, etc. .., 0 • 0 0 • 0 • 0 0 • 0 0 0 0 0 0 • 0 0 0 
fOllller testimony . . . 0 • 0 • • 0 • • 0 0 0 • • • 0 0 • 0 • • • 

all parts required 

2097 
2098 

conversations, etc. ...................... . 
confessions . . . . . . . . . . . . . . . . . . . . . . . . . . . 

2099 
2100 

whole of a writing required 
depositions, etc.. . 0 0 0 • • 0 • • 0 0 • • • • 0 • • 0 0 0 0 
separate writings . . . . . . . . . . . . . . . . . . . . . . 
lost deed or contract 0 0 0 0 • 0 0 0 • • • • • 0 0 0 • 0 0 • 
abstract of title 0 • 0 • 0 • 0 • 0 0 • • • • 0 , • 0 • 0 0 0 • 
lost will . . . . . . . . . . . . . . . . . . . . . . . . . . 
public records . 0 0 0 • 0 • 0 • 0 • • • • • • • 0 0 • 0 0 
Judicial records . 0 0 • 0 0 • • • 0 • • • • • • • • 0 • • • 0 
bill and answer in chancery 0 0 0 • 0 • • • 0 • • 0 0 • 0 0 0 

II. Optional Completeness 
remainder may be put in. 0 0 0 0 0 0 0 0 . 0 •• • •••• 0 

conversations, admissions, confessions, etc. . . . 0 0 0 0 • • • • 
sundry writings. . . . . . . . . . . . . . . . . . . . . . . 
charge and discharge statements 0 0 0 . 0 0 0 0 • 0 • 0 0 • • 
account-books . 0 0 . 0 • 0 0 0 0 0 . 0 0 0 • • 0 • • 0 . • 
separate utterances 0 • 0 • . . 0 . 0 0 0 . 0 0 0 0 • 0 0 . 0 
letters of a correspondence 0 0 0 • 0 0 . 0 0 0 0 • • 0 • • • • 
answer in chancery made evidence ... 0 0 . 0 • • 0 0 0 0 0 
opponent's ~spection making the whole admissible . 0 0 0 0 0 • 
self-contradictIOn . 0 0 0 . 0 0 • 0 0 . 0 0 0 0 . 0 0 0 0 • 0 
dying declaration . 0 0 0 . 0 0 0 . 0 . 0 . . . . . . 0 0 0 0 

• • 2103 
• • 2104 
o 0 2105 
o 0 2106 
o • 2106 
2107-2109 
· • 2110 
o • 2111 

• 2113 
• • 2115 
• • 2116 
o • 2117 
• • 2118 
o • 2119 
• • 2120 
2121-2124 
· 0 2125 
1045,2098 
• 0 1448 

[Examine analysis of "Verbal Completeness," Vol. IV, p. 461.] 
Widow. as a witness; see MARITAL RELATIO!';:SHIP. 
Wife, notice to, as evidencing husband's knowledge 0 • • 0 • • • • • • • • • • 

husband's desire or motive to get rid of 0 • • • • • • • • • • • • • • • • • 

261 
191 
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(continued) Section 
of, in alienation of affection . . . . . . . . . . . . . . . . . •• 391 

of defendant as witness . . . . . . . . • • . . . . . . . . . . . . . •. 609 
of party as witness to books of account . . . . . . . . . . . . . . . . .. 612 
testimony of, as disqualified or privilegedj see l\1.~RITAL RELATIONSHIP. 
commurucations by or to, as privileg~dj l\hRITAL RELATIONSHIi'. 
of plaintiff as witness against carricr. . . . . . . . . . . . . . . . . . .'. 612 
admissions of, against husband . . . . . . . . . . . . . . . . . 1078, 1086,2232 
acknowledgment of execution of decd, conclusive . . . . . . . . . . . . . . 1347 
8tatem~nts of, to ~vidence pedigreej see FAMILY HISTORY. 
expresslo~ of fee~mgs towards husband . . . . . . . . . . . . . . . . . . 1730 
presumptIOn of gift by or to . . . . . . . . . . . . . . . . . . . . . . . 2526 
of accomplice, to corroborate him . . . . . . . . . . . . . . . . . . . . . 2059 
presumption of coercion by husband. . . . . . . . . . . . . . . . . . . . 2514 

see also CRIMINAL CONYERSATIONj HUSBANDj MARRIAGE. 
Will, attestation of, whether' lex fori' is applicable to . . . . . . . . . . . • . 

forgery of, character of third person as evidence ............•. 
skill in drafting, as evidence of authorship . . . . . . . . . . . . . . . . . 
testamentary plans, as evidence of execution or contents . . . . . . . . . • . 
execution of, as evidenced bv testator's belief. . . . . . . . . . . . . . . . 
spoliation of, as evidenc.e o(contents ........ . . . . . . . . . . . 
proving testator's signature in absenl'e of attesting witness . . . . . . . . . . 
production of originalj see ORIGINAL DOCGMENT. 
kinds of copy admissiblej !'ee COPYj C.:RTIFu:n COPY. 

5 
68 
'l!.7 

112 
271 
291 

1320 

calling the attesting witnc.'l.~j see ATTESTING WITNESS. 
undue influence evidenced by other instances . . . . . . . . . . . . . . . . 
sending out of the jurisdiction for attesting witnl',ss' identification of signatures. 1185 
using testimony given at preliminary probate, in Illinois . . . . . . . . . . • 1417 
record of probate, to prove execution • . . . . . . . . . . . . . . . . • . 1658 

certified copy of. . . . . . . . . . . . . . . . . . . . • 1681 
tcstator's statements 

of contents, execution, revocation, undue influence, etc. . . . . 
nonnality of disposition in . . . . . . . . . . • . . . . . . . . 
intelligent execution of. . . . . . . . . . . . . . . . . . . . . 
utierances by maker of, as to sanity. . . . . . . . . . . . . . . 
recital in, as evidence of pedigreej see F.UIILY HISTORY. 
interpretation ofj see PAROL EVIDENCE RGLE, D. 

1734-1740,1i'S2 
· • • • . 1738 
· . • •. 1739 
· . . • • 1740 

proof of, by two witnesses 
personalty . . . . . . . . . . . . . . . . . . . . . . . . . . . • • 2048 
rule in Pennsy lvania. . . . . . . . . . . . . . . . . . • • . . • • . 2048 
realty .'. . . . . . . . . . . . . . . . . . .. .. . . . . . . . . . . 2049 
nuncupative wills . . . . . . . . . . . . . . . . . . . • . . . . . . 2050 
holographic wills . . . . . . . . . . . . . . . . . . . . . . . . . . 2051 
revocatIOns. . . . . . . . . . . . . . . . . . . • . . . . . . . . . 2051 
alterations, etc. . . . . • . . . . . . . . . . . . . . . . . . . . . . 2051 
contents of lost will . . . . • • . . . . . . . . . . . . . . 2052, 2090, 2106 
testimonial evidence required . . . . . . . . . . . . . . . . . . . . . 2091 
whole of record of probate required • . . . . . . . . . . . . . . . . . 2110 

made in a single document . • . . . • . . . . . . . . . . . . . . . . . . 2452 
proof of, by age of document . . . . . . . . . . . . . . . . . . . . . 2137-2146 
in testator's custody, marks of cancellation on, prcsumed genuine . . . . . . . 2148 
publication of ................................ 2411 
reading over to testaior . . . • . . . . . . . . . . . . • . . . . . . . . 2421 
intent or mistake of testator; llCe PAROL EVIDENCE RCLE, D. 
lost will, clear proof of. . . . • . . . . . . . . . . . . . . . . . . . 
non-discovery of, as inference of revocatory destruction • . . . . . . . . 
burden of proof of. . . . . . . . . . . . . . . . . . . . . . . . . . 
presumptif!11S of execution and revocation of . . . . . . . . . . . . . . 
lDcorporatlOn of other document by referenr.e. . . . . . . . . . . . . . 
degree of proof of oral promise to bequeath by . . . . . . . . . . . . . 

· . 2498 
.. 160 
2500,2502 
· . 2523 
· . 2452 
· . 2498 

see also TESTATOR!' DOCUMENT; EXECUTIONj SANITYj INSANITY. 
Wireless, privilege for te egram by . • . . . . . . . . . . . . • . . . . . . 

see also TELEGRAM; X-RAY. 
2287 

Wires; see NEGLIGENCE; PBEHISES; HIGHWAYj MACHINE. 

1134 

• 



• 

INDEX OF TOPICS 
[Vol. I, U 1-72!; Vol. II, §§ 725-13.59; Vo!. III, §§ 1360-1863; Vo!. 1\", n 1864-2284; Vol. V, §§ 2285-2597) 

Witness 
I. Qualifications and DisquaZijicalions 

(a) in general 
(b) insanity 
(c) infancy 
(d) alienage, race, roWr 
(e) sex 
(f) religion 
(g) infamy 
(h) turpitude self-confessed 
(i) experience 
(j) interest 
(k) marital reiatio7Ulhip 
(1) kll()UJledge 
(m) recollection 

II. Examination 
(a) in general 
(b) direct examination 
(c) cross-examination 

III. Impeachment and Di.~CT(dit 
IV" Restoring Credit 
V. Witnesses required to be called before others 

(3) attesting Witlle.~8CS 
(b) magistrate.~' report 
(c) sundry witnesses 

• 

VI. Separation oj Witnesscs 
VII. Number of Witnesses 

(a) excessive number 
(b) required number 

VIII. Kinds of Quali ted Witnesscs cxclud-.:d or required to be corroborated 
Ie"!" spe' reasons 

IX. 
X. 

XI. 
_. XII. 

Securing Attendance and Testimony 
Privileged Testimony 
Sundry Topics 
Absent Witnesses 

For matters of Attestation; Bee A1'rF;STING WITNESS. 
Attested Copy; see CERTIFIED CoPY. 

I. Qualijicatic1t8 and Dis'l'.wlijications 
(a) in general 

Section 

general theory " . . . . . . . . . . . . . . . . . . . . . . . . " 475 
. 483 tJme. . . . . .. .. . . . . . . . 4 • • • • • • • • • • • • • • • • • 

attesting, must be competen~ at time of attestation . . . . . . . . . . . 15lO 
burden of proof . . . . . . . . . . . . . . . . . . . . . . . . . " 484 
capacity is presumed . . . . . . . . . . . . . . . . . . . . . . . 484, 497 
mode of proof • . . . . . . . . . . . . . . . . . . . . . . . . .. 485 
time of objection . . . . . . . . . . . . . . . . . . . . . . . . .. 486 
judge detel'lllines . . . . . . . . . . . . . . . . . . . . . . 487, 497, 2550 
statutory ena~tments . . . . . . . . . . . . . . . . . . . . . . .. 488 
~"'ederal rules .. .. .. .. .. .. . .. . .. . . . .. . . . . . .. . . .. . .. . ... 6 
to corporal injury . . . . . . . . . . . . . . . . . . . . . . . . .. 688 

(b) insanity, etc. . • . . . . . . . . . . . . . . . . . . . . . . . . . 492-501 
deaf-mutes . . . . a • • .. .. • .. .. • • • .. .. .. .. .. .. .. .. .. .. .. .. .... 498 
intoxication .. .. .. .. .. .. .. . .. .. . . .. .. . . .. . .. .. .. .. .. .. . ... 499 
disea.se, etc. .. . . .. .. .. .. .. .. . .. .. .. .. .. . .. .. . .. . . .. .. . ... 500 
blindness. . . . .. .. .. .. .. .. . .. . .. .. .. .. . . .. . .. . .. .. .. . .. "" 500 
under exception to Hearsay Rule . . . . . . . . . . . . . . . . . . ." 1751 

(c) infancy . • • • . . . . . . . . . . . . . . . . . . . . . . . . . 505-509 
nnder exception to Hearsay Rule . . . . . . . . . . . . . . . . . . . 1751 

!<I) IJlienage, race, colm " . . . . . . . . . . . . . . . . . . . . . . .. 516 
(e) sex .. .. .. • . • .. .. . • . .. .. .. . .. . . .. . . . .. . .. .. .. .. .. . .... 517 
(f) religion .................. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .... 518 

theological belief; see OA1'H. 
(g) infamy (conviction of crime) as a disqualification . . . . . . . . . . 

nnder exception to Hearsay Rule . . . . . . . . . . . . . . . . . 
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Witness (continued) 
kind of crime . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
judgment of crime ............................................ .. 
coItviction in another jurisdiction . . . . . . . . . . . . . . . . • 
pardon, reversal, etc. . . . . . . . . . . . . . . . . . . . . . . 
statutory changes . . . . . . . . . . . . . . . . . . . . . . . . 

[Examine analysis of "Mora! Depravity," Vol. I, p. 927.) 
(h) turpitude self-ronfessed, as a disqualification. . . . . . . . . . . . . 

accomplice .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
• perjurer .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 

attesting-witness .. .. .. .. .. .. . .. .. .. .. .. . .. .. .. .. . .. .. .. . .. .. 
repudiating one's own instrument . . . . . . . . . . . . . . . . . 

(i) experience as a qualification (except capacity). . . . . . . . . . . • 
gen,:ral princi}: les . . . . . . . . . . . . . . . . . . . . . . • . 
foreIgn law.. ............................................ .. 
value .. . .. .. .. .. .. .. .. .. . .. .. .. .. . .. .. .. . . .. .. .. . .. . .. .. 
laymen in expert capacity . . . . . . . . . . . . . . . . . . . . 
medical and chemical topics . . . . . . . . . . . . . . . . . . . 

• saruty .. .. .. .. .. . .. . .. .. . .. .. .. .. .. . . .. . .. . .. . .. .. .. .. . 
hanriwritin~ and paper money . . . . . . . . . . . . . . . . . . 
sundry toPICS of expert testimony . . . . . . . . . . . . . . . . . 
opinion in general; see OI'I!'ION. 

also EXPERT WITNESS. 

Section 
.. 520 
• 521,522 
.. 522 
.. 523 
.. 524 

· 525-5.'31 
.. 526 
.. 527 
.. 528 
.. 530 
• 555-571 
· 555-563 
· 564 566 
" 567 
• 568-571 
· 568,569 
· 568,569 
." 5iO 
'. 5it 

[Examin~ analysis of "EY.lJeriential Capacity," Vol. I, p. 955.) 
(j) intcrlJ.'lt as a disqualification. . . ': . . . . . . . . . . . . . . • . . 575-587 

also WITNESS, VIII. 
history ............................................ . 
interest in general. . .. .. . . . .. . . . . . . . . . . . . . . .. .. . .. 
civil parties ...... . . . . . . . . . . . . . . . . . . . . . . .. 
survivor against deceasOO, lunatic, etc.. . . . . . . . . . . . . . . . • 
survivor using accountrbooks . . . . . . . . . . . . . . . . . . . . . 
accused . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
co-indictees and co-defendants . . . . . . . . . . . . . . . . . . . . 
t.estimony to one's own intent '" . . . . . . . . . . . . . . . . • 
attestin~ witness of a will .. . . . . . . . . . . . . . . . . . • • . 
time of Interest; voir dire . . . . . . " . . . . . . . . . . . . . • • . 
burden of proof . .. . .. .. . . . . . . . . . . . . . . . . . . . . . .. 
mode of proof . • . . . . . . . . . . . . . . . . . . . . . . . . • 
time of objection . . . . . . . . . . . . . . . . . . . . . . . . . . 
judge determines . . . . • . . . . . . . . . . 

also ACCOMPLICE. 
• • • • • • • • • • 

[Examine analysis of "Interest as a Testimonial Disqualification," Vol. 

575 
576 
577 
578 

1554 
57~ 
580 
581 ." 
58:V 
583 
584 
585 
586 
587 

I, p. 985.) 
(k) marital relationship as a disqualification . . . . . . . . . . . . . . . thlO-62O 

histol)' .............................. 600 
policy; statutes. . . . . . . . . . . . . . . . . . . . . . . . . . 601-602 
general principles . . . . . . . . . . . . . . . . . . . . . . . . . 603, 604 
mistress, bigamous marriage . . . . . . . . . . . . . . . . . . . .. 60b 
for whom is the spouse disqualified . . . . . . . . . . . . . . . . . 606-610 
exceptions based on necessity. . . . . . . . . . . . . . . . . . . " 612 

on statutes . . . . . . . . . . . . . . . . . . . . 613-618 
statutory abolition . . . . . . . . . . . . . . . . . . . . . . . . 619, 620 

[Examine anali;sis of "Marital Relationship as a Testimonial Dis-
_ qualification, ' Vol. I, p. l031.J 

(I) h1UJwledge as a qnalification. . . . . . . . . . . . . . . . . . . . . 650-721 
knowledge as requiring observation . . . . . . . . . . . . . . . . .. 650 
distinction between experience and knowledge . . . . . . . . . . . . 558, 651 
knowledge of a class of things .................... 653 
burden of proof of knowledge. . . . . • • . . . . . . . . . . . . " 654 
witness specifying grounds of knowledge • • • . . . . • . . . . . . .. 655 
personal observation reqnired. . . . . . . . . . . . . . . . . . . " 656 
knowledge amountin~ to a belief or impression • . • . . . . . . . . " 658 
knowledge based on Insufficient data .••.•............ 659 
identity .. . . . . . . .. . . . . . . to .. .. .. .. .. .. • .. .. .. .. .. • •• 660 

1136 



• 

• INDEX OF TOPICS 
[Vol. I. i§ 1-724; VoL II. n 725-1359; Vol. Ill. Ii 136(HS63; Vol. IV. if 18M-22M. Vol. V. Ii 2285-2597] 

Witness (continued) 
age, etc. . . . . . . . . . . . . . . . . . . . . . . . . • ,. ,. . 
state bf mind,. . . . . . . . . . . . . . . ,. ,. . ,. . . ,. . ,. ,. ,. 
scientific improbabilities . . . . . . . . . . . . . . . • . . . • . 
speculative mjuries . . . . . . . . . . . . . . . . . . . . . . . 
that a thing would have been observed . . . . . . . . . . . . . . 
scientific instnlrnents or :ables . . . . . . . . . . . . . . . . . . 
subordinates' records or scieutific books . . . . . . . . . . . . . . , 
one s own age ....... . . . . . . . . . . . . . . . . . . 
another person's name. . . . . . . . . . . . . . . . . . . • . • 
interpreted conversations .. . . . . . . . . . . . . . . . . . . 
telephone conversations . . . . . . . . . . . . . . . . . . . . . 

. hypothetical questions. . . . . . . . . • . . . . . . . . . • . . , ad . . party 8 mISSions ., . . . . . . . . . . • . . . . . . . . . . 
medical matters (sanity, disease, etc.) . . . . . . . . . . . . . . . 
foreign law . . . . . . . . . . . . . . . . . . . . . . . .. . . . 
reputat.ion . . . . . . . - . . . . . . . .. . . . . . . . . . . . 
hand\\'riting . . . . . . . . . . . . . . . .. . . . . . . . . . . 

by seeing the act of writing ................ . 
by seeing genuine documents . . . . . . . . . . . . . . . . . 
by admissioll :If genuineness of writing. . . . . . . . . . . . . 
by expert comparison . . . . . . . . . . . . . . . . . . . . 

value . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
general principles . . . . .. . . . . . . . . . . . . . . . . . 
land. . . . . . ,. . . . . . . . . . . . . .. . . . . . . .. . 

• servtces . . . . . . . . " ............... . 
personalty . . . . . . . . . . . . . . . . . . . . . . . . . 
sundry rules . . .. . . . . . . . . . . . . . . . . . . . . . 

dying declarant. .. .. .. . .. .. . .. .. . .. . . . . .. .. . .. .. .. .. .. . 
keeper of books of acconnt . . . . . . . . . . . . . . . . . . . . 
officer making public document . . . . . . . . . . . . . . . . . . 

• 

Section 
. , 660 
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.' 664 
., 665 
.. 665 
., 667 
.' 667 
., 6Il8 
. , 669 
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· 691,692 
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· 69H93 
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· 711-721 
· 711-731 
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., 715 
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· . 1445 
1530, 1555 
.' 163 
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[Examine analysis of "Testimonial ]\:nowledge," Vol. I, pp. 1050, 
1051.) 

(m) recollection; see RECOJ.LECTION. 
II. Examination 
(s) in generfll 

mode of interrogation in general •• . • . • • • • . . . . . . . . . 768-788 
leading questions . . . . . . . . . • . • . . . • • . . . . . . 769-779 
di.;cretion of court in allowing . . . . . • • • . . • . . . . . . 770, 776 
assuming truth of controverted fact • . • • • . . . . . . . . . .' 771 
calling for answer "Yes" or "No" ................ , 772 
to opponent's witnass on cross examination. • • . . . . . . . . ., 773 
to hostile, biassed, or unwilling witness . • • . • • . . . . . . .' 774 
to p1'eliminary nndisputed matters . . . • . . . . . . . . . . ., 775 
when witness' recollection is exhalJsted. . • . . . . . . . . • . ., 777 
when witness has immature or feeble intellect. . . . . . . . . . .• 778 
to prove a contradiction . . . . • . . • . . . . . . . . . . . .' 779 
misleading questions. . . . . . • • . • • . . . . . . . . . . . 764,-'180 
annoying questions . . . . . . • . . . . . . . . . . . . . . ., 781 
repetition of questions . . . . . . . • . . . . . . . . . . . . ., 782 
multiple examiners . . . . . . . • . . . . . . . . . . . . . ., 783 
rights of other counsel, under c:>urt rule limiting cross examination to 

one COltnse.l.. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. 
length of examination .. . .. .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. # .. .. 

judge's questions . . . . . . . • . . . . . . . . . . . . . . . • 
narration without questions • . . . . . . . . . . . . . . . • . • 

• 
non~esponslve answers .. .. .. .. .. .. . .. .. .. .. . .. .. .. .. .. .. .. .. .. 
• • Improper snggestIons .. .. .. .. .. .. . .. .. .. .. .. .. .. . .. .. .. .. .. .. .. 
prepared deposition .. .. .. . .. . .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 
answering by reference ....................................... .. 
prior conference with attorney . . . . . . . . . . . . . . . . . . 
attorney's consultation with sequestered witness " • . . . . . . . 

VOL. v. 72 1137 
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Witness (continued) Section 
non-verbal testimony . . . . . . . . . . . . . . . . . . . . . . • 789-797 

• 

gesture, etc. . . . . . . . . . . . . . . . . . . . . . . . • •. 789 
IDfirmity of witness exciting prejudice . . . . . . . . . . • . . •. 789 
models, maps, diagrams . . . . . . . . . . . . . . . . . . . •. 791 
phot.o~~tf.hs or maps. . . . . . . . . . . . . . . . . . . . . . 792-797 

ve . cation of .. . . . . . . . . . . . . . . . . . . . .. 793 
maker of. . . . . . . . . . . . . . . . . . . . . . . . .. 794 
production of original • . . . . . . . . . . . . . . . . . .'. 796 
of bandwriting . . . . . . . . . .. . . . . . . . . . . . .. 797 

written testimony 

~~~ ~t~:t r~c~ll~ctio~ : : : : : : : : : : : : : : : : : : : 
depositions. . . . . . . . . . . . . . . . . . . . . . . . . . 

see also DEFOSITIONS. 

799-801 
. 800 
802-806 

absent witness' testimony . . . . . . . . . . . . . . . . . . • . 
see also JODlCIAL ADMISSIONS; QUESTION TO A WITNESS. 

807 

interpreted testimony . . . . . . . . . . . . .. ........ 811, 812 
aliE;ns, deaf-mutes, persons ill or inaudible, interpreters, translations •. 811 

confessions; sce CONFESSIONS. 
815 testimony nude!" duress. . . . . . . . . . . . . . . . . . . . . . . . 

(b) direct examination; see EXAMINATION, III. 
(c) cross-examination in general; see CROSS-EXAMINATION. 

,. of one's own w!tness; see IMPEACH:\IENT. 
to show bias or corruption; see IMPEACHMENT. 
to contents of a document; see ORIGINAL DOCUMENT. 
to one's own case; EXAMINATION, III. 
refusal to answer on; see PRIVILEGE. 

!Examine analYFis of "Testimonial N nrration or Communication," 

• 

Vol. II, p. 46.} 
III. Impeachment and Discredit; see IMPEACHMENT. 
IV. iteitOrtng Credit 

• 

• 

general principles . . . . . . . . . . . . . . . . . . . . . . . . .. 1100 
good character in support . . . . . . . . . . . . . • . . . . . . 1104 1110 

after evidence oj.general character ., . . . . . . . . . . . . . ; 1105 
particular instances . . . . . . . . . . . . . . . . . . . . . 1106, 1116 
bins, interest or corruption shown . . . . . . . . . . , . 1107,1119, 1128 
r;elf-contradiction . . . . . . . . . . . . . . 1007, 1044, 1108, 1119, 2115 
contradiction by others . . . . . . • . . . . . . . . . . . . 1109, 1127 

discrediting the impeaching witness . . . . . . . . . . . . . . . . .. 1111 
explaining away 3 self-contradiction . . . . . . . . . . . . . . . . 1044, 2115 

a. contradiction. . . • . • . . . . . . . . . . . . ., 1007 
the bad reputation . . . . . . . . . . . . . . . . .. 1112 
the misconduct ................... 1116 
the bias, etc.. . . . . ; . . . . . . . . . . . .'. . . 1119 

c'Jrroboration by similar consistent statements . . . . . . . . . . . 1122-1144 
of statements of an accomplice . . . . . . . . . . . . . . 
after impeachment by c:':'Oss examination. . . . .~. . . .. 1131 
of witnesses in general. . . . . . . . . . . . . . . . 1122-113~ 
contradiction of . . . . . • . . . . . . . . . . . . .. 1005 
of party's admissions • . . • . . . . . • . . . . . . ., 1133 
rape complainant. . .. . . • . . . . • • . . . . . . 1134-1140 
bastard's mother in travail. . . . . • • . . . . . . . .. 1141 
owner of goods robbed ......•.•....•... 1142 
possessor of stolen goods. . • . . . • • . . . . . • . .. 1143 

. accused in general . . . . . . • • . . . . . . . . . .. 11« 
utterances identifying a time or place . . . . . . . . . . . . .•. . .. 416 
supporting a contradicted witness . . . . . . . . . . . . . . . . . .. 1007 

an attesting witness . . . . . . . . . . . . . . . . . . .. 1514 
[Examine analysis of "Testimonial Rehabilitation," Vol. II, pp. 621, 622.] 

V. W itne8Se8 required to be called before others 
(a) attesting witne8B; see ATtAATlNG WITNE!!S. 
(b) 71'1.agi8trate' 8 repu;-t of testimony . . . . . . . . . . . . . . . . . . 1326, 1349 
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Witnoss (continued) 
(c) ,'lUndry UJitnesses 

Sectioll 

maker of document, surveyor, etc. . . . . . . . . . . . . . . . . .. 1339 
official ccrtificlJ,tes. . . . . . . . . . . . . . . . . . . . . . . . 1345-13.'>3 

VI. Sr.paration of Witnf.5ses; sec SEP.~RATION OF WITNESSES. 
VII. Number of Witnesses 

(a) excessive number may he rejected 
e,.xperts e" • • • • • • • • • • • • • • • • • • • • • • .. • • • • 

charo.cter 'witnesses . . . . . . . . . . . . . . . . . . . . . . . . . 
other witnesses . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(b) required number 
treason .., . . . . . . . . . . . . . . . . . . . . . . . . . . . 

• perjury . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
sundry crimes ..... . . . . . . . . . . . . . . . . . . . . . . 
divorce ..' . . . . . . . . . . . . . . . . . . . . . . . . . . . 
chancery bill . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
will cf personalty . . . . . . . . . . . . . . . . . . . . . . . . . . 

of realty . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 
nuncupative will . . . . . . . . . . . . . . . . . . . . . . . . . . 
holographic will. . . . . . . . . . . . . . . . . . . . . . . . . . . 
revocation, aIt~ration, etc. . . . . . . . . . . . . . . . . . . . . . . 
contents of lost will . . . . . . . . . . . . . . . . . . . . . . . . . 
usage or ClL'itom . . . . . . . . . . . . . . . . . . . . . .. . . . . 

1908 
1908 
1908 

2036 
2040 
2044 
2046 
2047 
2048 
2049 
2050 
2051 
2051 
2052 
2053 
2054 miscellaneous civil cases . . . . . . . . . . . . . . . . . . . . . . . 

impeaching or refonning a written instrument, in Pennsylvania, two witness 
rule . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . 2054 

verbal declaration or admission of a trust, in Texas, corroboration of witness 2054 
single witness need not be believed . . . . . . . . . . . . . . . . . . 2034 
eye-witnesses of a crime . . • . . . . . . . . . . . . . . . . . . . . 2079 

f ' d \. ., o corpus e leb . . . . . . . . . . . . . . . . . . . . . . 2081 
[Examine analysis of "Number of Witnesses Required," Vol. IV, 

pp. 288, 289.1 
VIII. Kinds of Qualified Witaesses excluded or I'equired to be corroborated for special 

reasons 
judge . .. .. .. . .. .. . . . . . . . . . . . . . . . . . . . . . . . . 
• Juror . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . 
counselor attorney . . . . . . . . . . . . . . . . . . . . . . . . . 
referee, arbitrator, sheriff ..... . . . . . . . . . . . . . . . . . 
opinion witness; see OPlh'10N RULE. 

1909 
1910 
1911 
1912 

• 

accomplice . . . . . . . . . . . . . . . . . . . . . . '. . . . . . . 
prosecutrix in rape, bastardy, etc.. . . . . . . . . . . . . . . . . . . 
parents bastardizing issue . . . . . . . . . . . . . . . . . . . . . . 
surviving clajrnant against deceased . . . . . . . . . . . . . . . . . . 
children . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Chines.e .. . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . 

2056 
2061 
2063 
2065 
2066' 
2066 

IX. 

confessions 
respondent in divorre . . . . . . . . . . . . . . . . . . . . . . 2067 
accused . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2070 

'corpus delicti' . . . . . . . . . . . . . . . . . . . . . 2073, 2081 
marriage in fact • . . . . . . . . . . . . . . . . . . . . . . . . . 2082 
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illalpractice, expert witness. . . . . . . . . . . . . . . . . . . . . . 2090 
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2195 
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Wi.tneas (continued) 
persons exempt from process . . . . . . . . . . . . . . . . . . . 
liability to suit or arlest . . . . . . . . . . . . . . . . . . . . . 
notice and summons. . . . . . . . . . . . . . . . . . . . . . . 

Bubpoma 'duces tecum' . . . . . . . . . . . . . . . . . . . 
tender of expenses ................. . . . . . . . 

expert's fees .'. . . . . . . . . . . . . . . . . . . . . . . 
ability to attend .. . . . . . . . . . . . . . . . . . . . . . . 

entitled to be exsllUncd at horne . . . . . . . . . . . . . . . 

2368-2372 
· . 2195 
· . 2199 
· . 2200 
2201,2202 
· . 2203 
.. 2204 
· . 2204 

illness . . . . . . . . . . . . . . . . . . . . . . . . . . 1406, 2205 
merchants' books . . . . . . . . . . . . . . . . . . . . . . . . 2205 
sex and occupation . . . . . . . . . . . . . . . . . . . . . . . 2206 
officials. . . . . . . . . . . . . . . . . . . . . . . . . . . 2206, 2371 
official records . . . . . . . . . . . . . . . . . . . . . . . . . 2373 
distance from trial ... . . . . . . . . . . . . . . . . . . 1407, 2204 

process upon the Executive . . . . . . . . . . . . . . . . . . . 2368-2.'3n 
X. PriLiJeged Testimony,' see PRIYILEGE. 

XI. Sundry To~ 
rules for witnesses in Federal court;; . . . . . . . . . . . . . . . . 
testimonial evidence, defined . . . . . . . . . . . . . . . . . . . 
accused as witness . . . . . . . . . . . . . . . . . . . . . . . 
intimidation of, by examiner . . . . . . . . . . . . . . . . . . . 

as evidence of guilt of party . . . . . . . . . . . . 
failure to produce, as evidence of a weak case . . . . . . . . . . . 
inference from failure of party to testify . . . . . . . . . . . . . . 
subornation oi, other attempts as evidence of intent. . . . . . . . . 
action to recover ell:penses . . . . . . . . . . . . . . . . . . . . 
testimony of another, as a basis; S(<l HYPOTHETICAL QCESTION. 

.. 6 
25,26,475 
.. 61 
.. 781 
" 278 
· 285-292 
" 289 
.. 342 
.. 2202 

attesting witness; see A1'I'l!:BTING WITNESS. 
absent witnf'.'lS' testimony admitted to avoid postponement. . . 
duress of, as not exclUding ~~t.imony . . . . . . . . . . . . 
preferred witnesses . . . . . . . . . . . . . . . . . . . . 
eye-witness preferl cd in some instances . . . . . . . . . . . 

.. 807, 815, 1398 

to contents of a document; see ORIGI!'AL DOCU~IE:ST. 
to a copy of a document; see COpy. 
discovcry of names of witnesses; sce DISCOYERY. 
list of witnesses before trial ......... . . . . . . 
indorsement of witnesses' names on indictment . . . . . . . 
known to prosecutor, but not indorsed. . . . . . . . . . . 
to execution, showing document to opponent . . . . . . . . 

XII. Absent Witnesses 

· . . " 815 
· . . " 1339 
· . . " 1339 

· . . . '. 18"0 
" 1850-1855,2079 
· . . . " 1853 
· . . . " 1861 

unavailable or privileged. . . . . . . . . . . . . . . . . . . . . . . 
prejudiced or inferior, not called . . . . . . . . . . . . . . . . . .. 287 

285 

equally available. not called . . . . . . . . . . . . . . . . . . . " 288 
testimony under hearsay exception . . . . . . . . . . . . . . . . .. 670 
excuses for not calling attesting. . . . . . . . . . . . . . . . . . 1308, 1319 

_ death of attesting. . . . . . . . . . . . . . . . . . . . . . . . " 1311 
absence of attesting, from jurisdiction . . . . . . . . . . . . . . . " 1312 
inability to find attesting . . . . . . . . . . . . . . . . . . . . " 1313 
ref1!sa) of attesting, to testify. . . . . . . . . . . . . . . . . . . " 1317 
attestor of recorded document need not be called . . . . . . . . . . " 1318 
unobtainable, may be dispensed with . . . . . . . . . . . . . . . 1396, 1401 

- unavailable by reason of death . . . . . . . . . . . . . . . . . . .. 1403 
absence from jurisdiction ...... . . . . . . . . . . . . . . .. 1404 
disappearance, inability to find . . . . . . . . . . . . . . . . . . .. 1405 
imprisonment, official duty. . . . . . . . . . . . . . . . . . . . .. 1407 
insanity or other ment:Jl incompetency ................ 1408 
disqualified by interest .,. . . . . . . . . . . . . . . . . . . . . 1409 

by infamy . . . . . . . . . . . . . . . . . . . . . . .. 1410 
proof of unavailability . . . . . . . . . . . . . . . . . . . . . . .. 1414 
hearsay statements to evidence ~nability to find witness . . 261,664, 1312, 1313, 

declarations not \<> return . . . • • • • 

1405, 1414, 1789 
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Witness (continued) Section 
liability for non-attendance ..................... 2195 
taking deposition for use in another State . . . . . . . . . . . . . ., 2195 
unable to attend court, entitled to be examined at home . . . . . . . . . 2204 
affidavit of testimony of, to secure continuance . . . . . . . . . . . .. 2595 

falsity of, to impeach the accused . . . . . . . . . . . . . ., 278 
see also ATl'EST'~G WITNESS; ABSENT \VITNESS; CRoss-ExAMIN.'TION; 

EX.-\.\IINATION OF A \VITNESS; D1ST.-\''I1CE; PRIVILEGE; \VIFE; Hus-
B."!'."1>; CHINESE. 

Women, as witnesses . . . . . • . . . . . . . . . . . . . . . . . . . . 517, 938 
exempt from attendance . . . . . . . . . . . . . . . . . . . . . . . ., 2206 

Words, interpretation of; see PAROL EVIDENCE RULE, D. 
expert interpretation of technical . . . . . . . . . . . . . . • . • . . . . 
meaning of, judicially noticed ..............••.•.... 
as verbal acts; see HEAR."AY RULE, III. 
defamatory; see DEF.UIATION. 

Work, capacity of, as evidenced by instances. . . . . . . . . . . • • . . . . 
see also SEm·ICES. 

Work man j see ElIPLOYEE. 
Workmen'S Compensation Board, rules of evidence before ...•..• •. 
Woundj see CORPORAL INJUny; \VEAPON. 
Writ, proof of service of, without production . . . . . . . . . . . . . . • . . 

see also JUDICIAL RECOHD. 
Writing, as the act itself . . . . . . . . . . . . . . . . . . . . . . . . . 

see also HANDWI!ITING; DOCUMENT; OI!IGINAL DOCUMENT; PUBLIC Docu
MENT. 

required by law; see PAROL EVIDE:-1CE RULE, B. 
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